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PREFACE 

Everyone is talking about ‘globalisation’. From different viewpoints, more or less 
critical stances, emphasising some aspects more than others, it would seem that we 
all agree that we are living in an increasingly ‘globalised’ world, which is to say a 
world characterised by the emergence of global dynamics and institutions and 
progressive de-nationalisation of what, until very recently, had been constructed as 
national and from the national sphere. In the economic terrain, this globalisation 
has been characterised by the emergence of productive and financial markets on the 
world scale. In politics, it points to the construction of international regimes that 
regulate spheres ranging from international trade and intergovernmental relations 
through to ‘intellectual property’ rights and human rights. In the social domain, the 
consolidating world-wide articulation of struggles and social conflicts is a point of 
reference. As for the cultural realm, warning voices identify the appearance of a 
uniform culture or great melting pot on the global scale. While this discussion and 
analysis of ‘globalisation’ is notable for its wide-ranging diversity, there seems to 
be a common denominator: the different points of view depart from the conviction 
that national confines and frontiers have undergone great change.  

This certainty has marked a major part of present-day debates in the field of 
migration studies. First, several authors have noted that the State is ‘losing control’. 
Arguments citing this loss of control refer to the growing gap between immigration 
policy intent and immigration reality. The explanation for this has focused on the 
impossibility of continuing to apply the ‘old rules of the game’ and, more 
specifically, on the growing contradiction between (new) border-free economic 
spaces and (old) border control (Cornelius, Martin & Hollifield 1994, 2004; Sassen 
1995). Second, other scholars have pointed to the emergence of post-national forms 
of citizenship. From this standpoint, the establishment of an international human 
rights regime after the Second World War is seen to have led to the formulation of a 
set of citizenship rights defined and defended beyond the confines of the nation-
state (Soysal 1994; Bauböck 1994; Sassen 2002). Finally, more recent studies 
stress the transnational practices of the migrants themselves (Glick Schiller, Basch 
& Blanc 1992, 1995; Portes 1999, 2001, 2003; Faist 2000). Dubbed by Faist (2000) 
‘the third generation of migration scholarship’, these studies focus on how the daily 
practices of migrants construct social spaces (or simultaneous multi-stranded social 
relations) that weave together their country of origin and their country of 
settlement. From this perspective, the practices of migrants (aided by new means of 
communication and transport) are seen as the main challenge to the confines of the 
national. 

While these approaches have contributed significant nuances with the regard to the 
meaning and implications of present-day migration processes, their emphasis on 
the decline of the national and the rise of the post-national or transnational 
contrasts with the actual experience of migrants or travellers coming from the 
South. Contrary to what a ‘globalised’ world would seem to be suggesting, for 
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these migrants or travellers the border looms as an evermore ubiquitous and 
impassable wall. The first frontier rears up before they even depart. By means of 
more stringent visa requirements and extending the need for a visa to more 
countries, the State attempts to exert control over aspiring migrants (when they are 
still beyond its national borders) by checking their identity documents, economic 
resources, reasons for the journey and motives for leaving or staying. The second 
barrier appears at the point of entry. For those who come in as tourists via airports 
and ports, it is a question of demonstrating once again that they do not intend to 
stay. For people who try to cross the geographic frontier, it is a matter of surviving 
deserts, seas and forests that increasingly end in blockades. Finally, although this 
fact is frequently overlooked, the border does not disappear once the migrant has 
entered the country. This is where the third – less tangible but no less decisive – 
frontier comes into action. It is one that is constructed on the basis of excluding 
those who are not authorised to remain (illegal immigrants) or including, but only 
conditionally and partially, those who have just arrived (temporary residents). 

This study arises precisely from the belief that this other face of reality should not 
be overlooked. At a time when immigration studies (particularly in social sciences) 
are highlighting the effects of globalisation on migratory processes, this research 
departs from the conviction that it is also necessary to describe and explain the 
processes of border closure. This is not a question of either/or. Neither is it a matter 
of determining whether the frontier will succeed in imposing itself upon post-
national and transnational realities or vice-versa. They are not mutually excluding 
processes. The aim is more to change the focus: while a considerable part of 
today’s research discusses the global aspects of migratory processes, this study 
aims to elucidate the national or State side of these same processes. In particular, it 
starts with a twofold question. First, how can these frontiers be explained and what 
is the reason for the construction of all these walls and gates? Second, what effects 
do these frontiers have on migration flows? In order to answer these questions 
which, rather than research questions are starting-point issues, this study departs 
from the assumption that the factors that lead to the channelling of immigration are 
never monolithic or unidirectional. I will therefore pay particular attention to the 
dilemmas and contradictions that underlie them. Furthermore, the present research 
is guided by the conviction that regulation of immigration not only involves written 
documents and policies but also their implementation and effects. As will be shown 
throughout this book, only thus will it be possible to understand how the different 
dilemmas and contradictions are really dealt with and resolved in practice. 

Besides the fact that the mechanisms of border regulation and closure defined and 
implemented by the nation-state must be taken into account, this study also 
responds to the urgent need to re-think the possibilities and limits of migration 
control in liberal democracies. In recent years, scholars such as Freeman (1995), 
Hollifield (1992, 2005), Joppke (1998a, 1998b, 1999) and Guiraudon (1998, 2000, 
2002) have indicated that liberal democracies are self-constrained by rights. As 
pointed out by Joppke (1998b: 290), ‘accepting immigration is inherent in the 
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liberalness of liberal states’. From this standpoint, the gap between policy goals 
and policy effects would be the result not so much of the processes of globalisation 
as of the difficulties liberal democracies face when it comes to excluding migrants 
who are already inside their national territory. While these studies have offered 
greater understanding of the political and legal processes underlying the ‘doing’ of 
immigration policies, their scope is still markedly limited: their analysis of the 
particularities of migration control in liberal democracies is done from within, in 
other words, comparing liberal democracies with other liberal democracies. It is 
this limitation that led me to study the case of Malaysia (as an example of a non-
liberal State) and thence to consider to what extent we are looking at dynamics that 
are fundamentally different.  

Finally, having advanced the two main questions that explain the origins of this 
study, I shall conclude this Preface by outlining the structure of the book. Chapter 1 
delimits the theoretical framework underpinning the study. This involves 
explaining what is understood by the terms ‘State’ and ‘immigration policy’ while 
also sketching the contradictions lying at the basis of State regulation of labour 
immigration. The chapter covers both the main assumptions from which the 
research departs and the most important theoretical issues to be resolved. Chapter 2 
presents the research questions, the research design (including here the reasons for 
my choice of comparison), the methodological approach and the main challenges 
of fieldwork carried out in such dissimilar worlds. Chapters 3 and 4, both 
eminently descriptive, detail the cases of Malaysia and Spain respectively. Detailed 
analysis is given of the regulation of labour immigration in both countries from the 
1980s through to 2007. The reason for analysing the two cases separately, despite 
the fact that this is a notably comparative work, is the desire not to interrupt the 
logic of each case and to facilitate reading for anyone who is especially interested 
in either of the two cases. Chapter 5 consists of a systematic comparison between 
State regulation of labour immigration in Malaysia and Spain. The analysis probes 
deepest at this point. Finally, the conclusions of the study are given in Chapter 6 
and, more specifically, it is here where I respond directly to the research questions 
and deal with theoretical issues that from Chapter 1 had been awaiting answers. 
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1. REGULATING LABOUR MIGRATION 

1.1. THE STATE 

While the concept of the State has always been central to political discourse and 
political analysis, until the 1990s theories of international migration paid little 
attention to the role of the State in this domain (see Zolberg 1999). Since the 
central focus has been on the forces driving migration flows (why people migrate), 
theories of international migration have mainly referred to 1) the structural forces 
in developing societies that promote emigration; 2) the structural forces in 
developed societies that attract immigration; 3) the motivations and goals of 
migrants themselves; and 4) the social and economic structures that connect 
emigration and immigration areas (Massey 1999: 304-305). However, in the wake 
of Zolberg’s claims, a body of literature has developed since the late 1990s 
examining the role of the State in international migration flows. One of the key 
underlying questions in these studies has been what accounts for State choices with 
regard to migration policies? 

From a society-centred perspective, immigration policies have been analysed as the 
outcome of a political process characterised by competition between different 
interest groups within the bureaucratic, legislative, judicial and public arenas 
(Massey 1999: 307). By positing the causal primacy and political dominance of 
forces in civil society, this approach confines the role of the State to that of the 
simple broker that passively reacts to the claims of different interest groups or to 
merely finding some utility-maximising compromise between organised interests 
(Boswell 2007: 79). Classical examples of this approach are the study by Shughart, 
Tollison and Kimenyi (1986) and the work by Freeman (1995). In the former study, 
three key interest groups are identified in the political competition to formulate 
immigration policy: while local workers would struggle to limit the supply of 
labour, capitalists would favour expanding the labour supply to reduce wages and 
keep labour markets flexible, and landowners would join them in this effort as a 
means of increasing their rent revenues. In a similar vein, Freeman (1995) argues 
that the migration policymaking process is primarily determined by those groups 
that champion a liberal immigration policy (mainly, employers and immigrant 
groups) and, to a lesser degree, by those who oppose it (the local workforce and 
people living in neighbourhoods in which immigrants settle).  

From a state-centred perspective, immigration policies have been explained as 
being a State-engendered product. The State is thus seen as enjoying substantial 
autonomy in the formulation and implementation of preferences that are 
independent of societal interests. In the 1960s and 1970s, a first set of Marxist-
oriented studies presented the State as operating in the interests of the economic 
elite (instrumentalists) or in the long-term interests of capitalists, independently of 
their degree of participation in the policymaking process (structuralists).1 In fact, 

                                                 
1 As Portes pointed out (1977: 33-34), US immigration policies that have historically 
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their conclusions were not so different from those stressed by the society-centred 
perspective. In both cases, the State has basically been presented as responding to 
economic imperatives or, more straightforwardly, as existing ‘to serve the needs of 
capital’ (Purcell & Nevins 2005: 215). Two criticisms could be made here. First, 
this argument is based on ‘the teleological fallacy of deducing purpose or cause 
directly from outcome’ (Calavita 1989: 816). In other words, the fact that outcomes 
end up responding to the ‘needs of capital’ does not necessarily mean that this was 
actually the intention of policies. Second, the empirical evidence does not always 
correspond with such conclusions. If States always served the demands of capital, 
it might be argued that there would be no need for restrictive migration policies.  

In recent years, a second set of studies (from a state-centred perspective) has 
looked at other political imperatives that influence State decisions on migration 
policies. In her study of the role of the US Immigration and Naturalization Service 
(INS) in the implementation of the Bracero Program, which imported temporary 
contract labourers from Mexico from 1942 until 1964, Calavita (1992: 9) observed 
that State institutions and bureaucracies are pervaded with structural contradictions 
that, depending on the location of these institutions within the State apparatus, lead 
to different dilemmas and responses2. More recently, regarding the build-up of US-
Mexico border enforcement in the 1990s, Purcell and Nevins (2005) have noted 
that migration policies also respond to the need to preserve what they call the state-
citizen relation or the political legitimacy of the State in the eyes of its citizens. In 
particular, they suggest that what led to increasing border enforcement was the 
need to demonstrate to citizens that State actors were working to secure perceived 
citizen interests such as territorial security, a certain level of public services, 
protection in the labour market, and preservation of the national identity. Finally, 
from a more comprehensive perspective, Boswell (2007) has developed what she 
defines as a ‘theory of the functional imperatives of the State’. Her starting point is 
that the government must carry out certain tasks that are sometimes questioned (or 
tend to contradict to each other) in the field of migration policy.  

In particular, Boswell identifies four tasks to be fulfilled by the (liberal welfare) 
State: 1) provide international and internal security for its citizens (security); 2) 
contribute to economic growth and accumulation (accumulation); 3) promote a just 

                                                                                                                            
benefited capital are not the consequence of a ‘political stranglehold exercised by a 
particular group’ (in this case, employers) but, rather, are determined by ‘the latent 
structure of economic relationships and related political concerns’. Calavita (1984: 12) puts 
it similarly: ‘[…] the objective relation between capitalism and the state is based on the fact 
that the capitalist state’s function is, and must be, that of actively perpetuating the political 
economy, so that ultimately the state’s interests and the long-term interests of capital are 
similar’. 
2 Calavita shows how the INS promoted the Bracero Program as a way to realise its own 
agenda of reducing illegal migration. At the same time, this policy was contested by the 
Department of Labour, which was pressed by organised labour to impose restrictions on the 
contract system. In Calavita's own words (1992: 10): 'Ultimately the two agendas were 
forced to present a 'united front', to compromise, and to coordinate their policies, but they 
did so reluctantly and only after sometimes prolonged and hostile negotiation. 
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pattern of distribution and protect the privileged rights of its nationals (fairness); 
and 4) conform to certain formal conditions considered vital for the preservation of 
democracy and liberty (institutional legitimacy). Boswell’s approach brings out the 
inherent tension between the State imperative to promote economic growth 
(accumulation) and that of protecting citizens’ privileged rights (security and 
fairness). Moreover, unlike most contemporary scholars (Sassen, Soysal, Hollifield, 
Joppke, Guiraudon), she does not conceive of rights as constraining State’s 
capacity from without – either by international human rights regimes or legal 
institutions – but from within – because the State’s legitimacy depends on its 
respecting its own laws and rights. Finally, by identifying the tasks of the State and 
assuming the difficulty of carrying them out simultaneously, Boswell concludes 
that the fundamental question is no longer one of elucidating to whom or to what 
States respond when formulating and implementing migration policies but rather 
how States manage to reconcile these conflicting demands (Boswell 2007: 92). 

The present study takes up Boswell’s question as its starting point and, in 
particular, the assumption that the State is obliged to respond simultaneously to 
different and contradictory demands in the field of migration control. The main 
difference from Boswell’s approach is in the way in which State imperatives are 
labelled and identified. Instead of accumulation, I shall refer to the factor of 
markets, by which I mean the need to respond to employers’ demands for foreign 
labour. Instead of security and fairness, I  shall use the term citizenship, which 
refers to the state-citizen relation as defined by Purcell and Nevins (2005). This 
shift from the concepts of security and fairness to that of citizenship aims to 
broaden the scope to include those demands for closure that respond not only to the 
demand for migration control or for limiting the access to socio-economic 
resources but also to other political requirements such as protection of the national 
labour market or the defence of cultural or ethnic homogeneity. Finally, what 
Boswell calls institutional legitimacy is here called rights. In this case, the 
difference is more in the term than in the content. My preference for the term 
‘rights’ seeks to link the present research to the existing literature that discusses the 
extent to which rights constrain (liberal) States in their capacity to regulate and 
control migration flows. 

 

1.2. MARKETS 

The term markets has often been used to refer to the demand for foreign labour in 
receiving societies. As defined by Portes and Sassen, labour demands result from 
any situation in which the characteristics of the labour supply threaten existing or 
foreseeable levels of accumulation (Portes 1978: 471-482; Sassen-Koob 1978: 516-
518; Sassen 1988: 27). Labour demands, then, do not always result from absolute 
labour shortages. Employers have also welcomed immigrants as a cheap and 
flexible labour force or, in other words, as a way of reducing the unitary cost of 
labour (by lowering wages) and increasing its flexibility (Portes & Walton 1981: 4; 
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Sassen 1988: 26; Zolberg 1999: 83). This explains why the demand for foreign 
labour does not necessarily drop in contexts of large-scale unemployment.  

It would be mistaken to assume that the demand for foreign labour is exclusively 
characteristic of industrial economies. The supply of labour in large quantities and 
over long distances has been a constant since the very beginnings of the world 
economic system in the sixteenth century. African slavery, Asian indentured 
servitude and the migration of millions of European peasants that moved to 
agrarian colonies are part of the first phase in the world market for labour power.  
Although these migration stories have hardly been studied together, scholars within 
the paradigm of historical migration studies have recently shown that they have 
more similarities than assumed (Lucassen 2007). In particular, Mckeown (2004) 
has observed that transatlantic migration and Asian migration in the nineteenth 
century are not only comparable in volume but respond to the ups and downs of the 
same global economic structure. Furthermore, contrary to widely shared notions of 
free and unfree labour migration, coerced migration of white European did take 
place (for example, convicts) (see Bosma 2004) while most Chinese migrants were 
free and moved through personal networks of family and friends (Mckeown 2004). 

The second phase began with industrialisation and, for the first time, involved 
Europe as a destination area from abroad. From a Marxist perspective, the 
importation of labour in industrial societies has been explained as a means of 
lowering the costs of labour and of reproduction of the workforce, and of operating 
as a buffer against seasonal or circumstantial downturns by exporting 
unemployment through the repatriation of immigrants or avoiding payment of 
unemployment compensation (Castles & Kossack 1973; Castells 1975; Sassen 
1988). In explaining the structural demand for foreign labour, the dual labour 
markets theory has referred to the segmented character of the labour market (see 
Piore 1979), or the dichotomy between a capital-intensive primary sector, where 
most native workers are to be found, and a labour-intensive, low-productivity 
secondary sector, filled mainly by migrant workers. The reluctance of local 
workers to occupy ‘unattractive’ jobs cannot be disentangled from rising 
educational levels, increasingly negative attitudes towards unskilled manual labour 
and social welfare systems. In contrast, migrant workers would be more willing to 
accept such jobs because low wages in destination countries tend to be higher than 
those back home and the status and prestige that count for them have little to do 
with social expectations in the receiving societies (see Berger & Mohr 1975). 

After 1973 the transnationalisation of capital and relocation of production plants to 
developing countries led to economic restructuring and a shift in foreign-labour 
demands in the so-called developed countries. Thenceforth, immigrants were no 
longer required as blue-collar workers in leading industries but to provide labour 
for the low-wage jobs in the service sector. Sassen (1988, 1991) has identified two 
areas in which immigrant workers have been increasingly in demand in the global 
economies. First, they tend to be concentrated in low-paid jobs servicing the high-
income lifestyles of the newly emerged group of high-income 
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professional/technical workers. This includes, for instance, jobs preparing specialty 
and gourmet foods, producing decorative items, luxury clothing or other personal 
goods, or providing for cleaning, repair and other services. Second, immigrant 
workers have also been in great demand in the consumer sector catering to the 
population at large, and in the downgraded manufacturing sector such as 
sweatshops and industrial homework.  

In this context, the increasing presence of female immigrants in the care sector has 
been particularly highlighted (see, for instance, Chang 2000; Salazar Parreñas 
2001; Ezquerra 2008). This ‘international transfer of caretaking’, in Salazar 
Parreñas’s words (2000), means that paid reproductive labour has moved into the 
international terrain. If, in the past, this work was done by low-paid women of 
colour or from rural areas, today it is performed by immigrant women within a 
global system. Terms such as ‘nanny chain’, ‘love chain’ or ‘global care chain’ 
suggest that this transfer of caretaking is three-tiered: class-privileged women 
purchase the low-wage services of migrant women, which enables them to pursue 
salaried jobs without having to contend with the ‘second shift’ at home; migrant 
women simultaneously purchase the even lower-wage services of poorer women 
left behind in their homelands, this local transfer of caretaking making migration 
possible (Chang 2006: 41). This has especially been the case in those welfare 
regimes where the State does not provide a comprehensive set of social services 
(for instance, caring for children or the aged), leaving households (mainly women) 
to perform these functions. This leads Sciortino (2002) to conclude that, in contexts 
of rising female activity rate and aging populations, labour demands in the care 
sector are the product of specific welfare regimes.  

As argued in this section, labour demands are directly related with migration flows. 
First, Africans, Asians and Europeans migrated (or were forced to migrate) to work 
in the emerging colonial economies. Then new kinds of labour demands beckoned 
Southern European, Moroccans and Turkish people to migrate to Western Europe 
to work in its industrial and construction sectors. Mexicans, too, felt the tug when 
they left their hometowns to work as braceros (literally, arm-men) in the US fields, 
in urban areas as waiters, or producing all kinds of cottage-industry items. Neither 
should we forget the millions of workers from the Middle East and Asia that have 
been migrating to the Gulf countries since the 1980s to fill all kinds of vacancies in 
the private sector. Or the thousands of Indonesians, Filipinos, Bangladeshis or 
Nepalese that can be found in the newly industrialised countries of Asia working in 
plantations, industries, construction sites, services and households.  

However, it would be erroneous to assume that all labour migrants move freely in 
response to push and pull factors and, in particular, answering the siren song of 
labour demands in receiving countries. As Zolberg notes (1999: 73), we should not 
forget that international migration flows through gates and these gates are flanked 
by high walls. In other words, legislative obstacles – beyond, at and within national 
borders – seek to obstruct entry and membership. While the benefits of foreign 
labour in capitalist economies have been extensively analysed by Marxist and 
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global-economy theorists, what remains to be answered then is: when foreign 
labour has played such a crucial role in colonial, industrial and post-industrial 
economies, why has labour mobility been restricted? In Zolberg’s words (1989: 
409), ‘given the advantages of an “unlimited supply of labour”, why don’t 
capitalists deploy their clout to import many, many more, or even to obtain 
completely open borders?’ Any attempt to answer to this question calls for a good 
look at the walls that have been gradually built up around an increasingly inclusive, 
and accordingly increasingly exclusive, definition of citizenship. 

 

1.3. CITIZENSHIP 

While citizenship means full inclusion in the national community (see Marshall 
1992), it also becomes a mechanism of closure when confronted with immigration 
(Brubaker 1992: 21-34). As pointed out by Bader (1995: 212), the tendency toward 
universalist inclusion within states has been, and still is, intrinsically interwoven 
with systematic exclusion of those categorised as non-members, non-citizens or 
foreigners. This means that while nation-states tend to be inclusive and democratic 
on the inside, they are apt to be exclusionary and undemocratic with regard to the 
outside (Joppke 1999: 2). The externally exclusive dimension of citizenship has led 
to restrictions being applied to both entry into the national territory and/or 
membership. 

The restrictions enforced with regard to entry and stay, or territorial closure, cannot 
be extricated from a second key dimension of the nation-state: sovereignty. As 
noted by Joppke (1999: 5), state sovereignty makes territory rather than persons the 
primary reference point of rule. Before the modern nation-state, rule was exercised 
over particular sets of persons rather than over territories. The simple presence of 
foreigners did not entail political, administrative or legal inclusion. When it came 
to labour migration, African slaves and Asian indentured servants, in particular, 
could be brought permanently to the colonies without posing many challenges to 
the polity. Even if they settled, they had no access to membership. They remained 
foreigners or outsiders all their lives. By contrast, national state sovereignty leads 
to the identification of community or polity with territory. In consequence, the 
simple presence of foreigners within the territory is seen as a potential threat to the 
economic, social, political and cultural boundaries of the nation-state. 

The response to this perceived threat has been the building up of visible and 
invisible walls in all these domains. In the labour market, migrants have often been 
seen as competing with local workers. In particular, they have been perceived as 
unfair competitors who tend to lower wages and the standards of working 
conditions, and even displace local workers within the labour market. Organised 
labour has therefore tended to demand some degree of closure, which mainly turns 
into market protection by means of imposing strictures on labour importation (see 
Penninx & Roosblad 2000). Like national labour markets, welfare states are also 
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perceived as being compelled to demonstrate some degree of closure (Guiraudon 
2000: 74). Walzer (1983: 31) argues that ‘the idea of distributive justice 
presupposes a bounded world within which distributions take place: a group of 
people committed to dividing, exchanging, and sharing social goods, first of all 
among themselves’. This has led, once more, to the drawing of solid boundaries 
between members of the community (entitled to social rights and services) and 
non-members (not entitled). There is general consensus that only by restricting the 
‘clientele’ towards whom a State is responsible (van Amersfoort 2001: 160; 2008: 
7), is it possible to construct a ‘kind of safe house in which to shelter its members 
from the outside world’ (Freeman 1986: 52) and prevent it ‘from going bankrupt’ 
(Joppke 1998a: 7).  

Some degree of closure has also been perceived as necessary for democracy3. As 
noted by Bader (2005: 348), democratic decision-making presupposes well-defined 
and relatively stable rules of membership (voters versus non-voters) and 
democratic culture and trust. Despite being unrelated to limited resources such as 
social services, political membership has been one of the most impermeable 
boundaries of the nation-state. This explains why, in contrast to economic and 
social rights, full political rights have only been given in case of full legal 
citizenship status. Finally, the nation-state is built on the principle that political and 
cultural boundaries should be congruent. Citizenship is therefore not only a legal 
status that bestows on its holders particular economic, social and political rights. 
Citizenship is also a form of identity that tends to be defined in terms of cultural 
homogeneity (see Kymlicka & Norman 1994: 369). This is why international 
migration has often been seen as a threat to the ‘imagined community’ (Anderson 
1983) or, in other words, to its perceived linguistic, religious, ethnic and cultural 
homogeneity. And, here again, closure is deemed to be intrinsic to the nation-state.  

Given the demands for closure in nation-states, it becomes clear that what makes 
immigrants suitable as (cheap and flexible) labour renders them undesirable from 
the perspective of membership in the receiving society (Zolberg 1989: 411). The 
question, then, is: how did states deal with the apparently intractable dilemma 
between the demand for foreign labour and the demand for closed membership? 
Historically this predicament has been solved (or attempts have been made to solve 
it) by the introduction of guestworker programmes (see Garcés-Mascareñas 2004). 
These programmes allowed the import of labour in the terms defined by markets. 
Employers could then recruit as many migrant workers as they wanted. At the same 
time, the demand for closure was satisfied by restricting membership instead of 
entry. First, this has been done by restricting the economic, social and political 
rights of migrants. For instance, their mobility within the labour market has often 
been limited to a particular economic sector or even employer; or they have often 

                                                 
3 Noiriel (1991) describes in historical terms how French citizens became more interested 
in national politics and started to claim preferential treatment (including access to work and 
welfare) vis-à-vis foreigners when they were given the vote. Hence, it would seem that 
exclusion with regard to the outside was brought about by the process of State formation 
and democratisation within the State. 
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had no access to certain social provisions. Second, their stay can only be 
temporary. The expectation of repatriation or return is in fact what distinguishes 
guestworkers from former forms of labour transfers: while slaves belonged to an 
employer until the end of their lives and indentured servants were generally 
encouraged to stay after their contracts expired, guestworkers are, by definition, 
‘guests’ who are expected to leave (Hahamovitch 2003: 72). 

Guestworker programmes are thus the result of a State-fashioned compromise 
aiming at maintaining high levels of labour migration while also strictly regulating 
immigration and closing national borders. The first wave of guestworker 
programmes was grounded, in particular, in the process of institutionalisation of the 
idea of the nation-state as a prospectively homogeneous ethnocultural unit (Torpey 
2000: 21-56). Prussia embarked upon state-sanctioned temporary migration in 1890 
with Polish-speaking immigrants who fuelled the rise of German nationalism 
(Herbert 1990: 18-34; Lucassen 2005: 50-73). Similarly, in the first decades of the 
twentieth century, a migrant labour system was put in place to supply foreign 
labour to the diamond and gold mines of Southern Africa with a view to importing 
a large and malleable labour force while simultaneously placating whites who 
wanted hermetic segregation from non-whites (Hahamovitch 2003: 76). This 
uncomfortable cohabitation between foreign labour and national closure was to 
become a more widespread phenomenon during the two World Wars. As Harris 
points out (1995: 6), the war exacerbated xenophobia while at once requiring a 
boost in manpower to maximise wartime production. This led countries such as 
France4, the United Kingdom, Germany and the United States to set up temporary 
foreign labour schemes.  

After World War II, new guestworker programmes were implemented in Europe 
(Britain, France, Switzerland, Belgium, the Netherlands and Western Germany) 
and the United States. This second wave was not only the result of demands to 
preserve cultural unity but was also a response to the expanding attributions of the 
social state (Garcés-Mascareñas 2004: 3). As shown by Lucassen (1998), 
increasing welfare arrangements led the State to become more interested in 
protecting the national labour market so as to avoid unemployment among national 
workers. The growing political importance of the labour mouvement do also 
explain the increasing protection of the national labour market. This led post-war 
guestworker programmes to adapt immigrant presence to the fluctuating labour 
demands and to concentrate migrant workers within a secondary labour market. 

                                                 
4 Although formally not a guestworker programme, in the 1920s and 1930s, the French 
government negotiated directly with foreign governments, concluding agreements with 
Poland, Czechoslovakia and Italy. These agreements meant the increasingly state 
intervention in immigration matters to channel workers into jobs where they would not be 
directly competing with natives, to reduce competition among employers for scarce labour 
and to mollify the governments of sending countries that started to insist about protecting 
the working and living conditions of their nationals (Cross, 1983). In this regard, as we will 
see in the next paragraph, these agreements foreshadowed the post-World War II 
guestworker programmes. 
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Moreover, the rise of welfare states in the twentieth century fostered the tightening-
up of borders in another sense. As said before, the more States promised their 
citizens in terms of services (workers’ compensation, old-age and child benefits, 
public education, et cetera), the more urgent it became to curtail or, in practice, to 
identify who was eligible for these services and who was not. The upshot was a 
gradual demand to exclude foreigners from the long-term benefits of the welfare 
state. 

Since the 1980s guestworker programmes have also accompanied the boom in the 
countries of Southeast Asia and the Middle East, bringing in large numbers of high- 
and low-skilled workers. These new labour schemes have become increasingly 
feminised thanks to the so-called ‘maid trade’. In this new business, the sending 
governments have played a more important role, not only controlling labour 
transactions but also marketing – in the case of the Philippines, for instance – their 
citizens (Hahamovitch 2003: 89). However, although temporary labour schemes 
continued in non-Western countries, by the 1970s and 1980s there was general 
consensus that guestworker programmes had failed since there was nothing more 
permanent than temporary foreign workers (Martin 2000). The settlement of (part 
of) the guestworkers in receiving societies has been explained by the fact that 
migrants, unlike goods and capital, were entitled to certain rights under the aegis of 
liberal constitutions (see Hollifield 1992). As the Swiss novelist Max Frisch writes, 
European governments had ‘asked for workers but human beings came’ (quoted in 
Hollifield 2005: 29). By virtue of their humanity, guestworkers were entitled to 
social, welfare and eventually residence rights. The guestworker’s status as a 
human being and therefore as the subject of rights, clashed with the formula of 
‘open entry’ but ‘closed membership’, making it virtually impossible to put into 
practice. In a context of rights, the compromise between markets and citizenship 
became thus a mirage (Martin & Teitelbaum 2001) or an illusionary solution in the 
long run (Papademetriou, Martin & Miller 1983). 

 

1.4. RIGHTS 

In the context of migration, civil and human rights translate into limitations on the 
State’s capacity to exclude foreigners. This is basically because civil and human 
rights are not citizenship rights, strictly speaking. Unlike the latter, the former are 
guaranteed not only to State members but to all foreigners (Sassen 1996: 89; 
Joppke 1998a: 71; Bader 2005: 348). As they are bestowed on individuals qua 
persons rather than qua citizens or, in other words, as they turn any individual into 
the object of law and locus of rights, civil and human rights can sabotage restrictive 
policies, counteracting thus the external exclusive dimension of citizenship.  

Several scholars have signalled the extent to which human rights constrain State 
sovereignty and particularly its right to decide who enters and who does not, or 
who is an insider and who is not. The approach of these scholars varies, however, 
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in the way they define the source of these rights. First, scholars such as Soysal 
(1994) and Sassen (1996) have explained rights’ constraints on the State’s 
sovereignty by the rise of an international human rights regime based on 
international agreements and conventions enshrining the rights of migrant workers 
or the status of refugees which, they argue, would protect migrants regardless of 
their nationality. According to these authors, although there are no global 
mechanisms to guarantee the rights conferred by international conventions, the 
emergence of the individual as the object of international law and the growing 
ability of NGOs and individuals to make claims on the basis of international human 
rights instruments would have gradually forced states to be accountable not only to 
its citizens but also to all its residents.  

Other scholars such as Hollifield (1992, 2005), Joppke (1998a, 1998b, 1999) and 
Guiraudon (1998, 2000, 2002) have understood rights limitations as internally 
rather than externally produced. They argue that all western constitutions enshrine 
a catalogue of elementary human rights that, together with strong and independent 
judiciaries, would hamper State capacity to restrict immigration, basically because 
any draconian measure in liberal states may be challenged and overturned by the 
courts as unconstitutional or as a violation of civil rights. From the historical 
perspective, these authors refer to nationally defined rights and the role of courts in 
order to explain the extension of (social and residence) rights to post-war 
guestworkers and their families, and the admission of major refugee flows in 
Western Europe from the 1980s onwards. From a more theoretical perspective, this 
brings them to the conclusion that rights constraints do not result from declining 
sovereignty in an increasing globalised world but rather from the functioning of the 
legal system (or rule of law) in liberal states. As Joppke notes in an apparently 
tautological sentence (1998b: 290), ‘accepting unwanted immigration is inherent in 
the liberalness of liberal states’. Similarly, Hollifield (2000: 148) has referred to 
what he calls the ‘liberal state thesis’, or the notion that ‘rights’ (beyond push-pull 
and social network factors) are one of the key explanatory factors for the 
persistence of international migration to liberal states.  

Freeman (1995) started out from a similar observation when he noticed that, 
contrary to the widespread rhetoric of restrictionism, the politics of immigration in 
liberal democracies is ‘broadly expansionist and inclusive’. However, he identified 
the political process rather than the legal system as the major factor of self-limited 
sovereignty in liberal states, arguing that immigration policy in liberal states is 
characterised by a ‘client politics’ and a universalistic idiom of liberalism that 
prevents the political elites from playing the ethnic or racial card. In this context, 
he explained the expansionist and inclusive character of immigration policies by 
the fact that, while the benefits of immigration (such as cheap labour and – from 
the immigrant’s perspective – reunited families) are concentrated, its costs (such as 
increased social expenses or rising population) are diffuse. His argument suggests 
that such a distribution of costs and benefits would lead policymakers to be more 
responsive to their immigration-advocating clients (employers and immigrant 
groups) than to the more ambivalent or even hostile general public.  
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While it constituted a first and important step in the attempt to clarify the logic of 
immigration policy within the political process of liberal democracies, Freeman's 
work has been severely criticised. Three main disputations are worthy of mention 
here. First, Brubaker (1995) observed that many of the trends identified by 
Freeman are either a general feature of migration or a ‘particular feature of 
particular discursive fields’. Thus, he argues, some of the features are either to be 
found in other political systems or are the result of a cultural-political story about 
particular times and places. Second, Joppke (1998a: 19-20) pointed out that 
Freeman’s approach to immigration policy as client politics seems to work better in 
settler societies, where immigration coincided with nation-building. In contrast, in 
European societies, where immigration post-dated nation-building, Joppke argues 
that immigration politics are more likely to have been guided by a restrictionist 
national interest. Third and finally, Freeman does not identify the legal process as a 
separate source of expansiveness and inclusiveness toward immigrants. This is 
particularly problematic if we recall (see Guiraudon 1998, 2000) that (social) rights 
for immigrants were not only achieved in the open arena of democracy, where 
different interest groups may have a say, but also behind the closed doors of 
bureaucracy and the courtroom.  

The discussion on the limits of migration control in liberal democracies (or the 
dilemma between citizenship and rights) has been central in most political analyses 
on migration policies. More recently, from a quite different perspective, the 
economists Ruhs and Martin (2006) have signalled that low-skilled migration in 
high-income countries inevitably entails a trade-off between numbers and rights, 
arguing that the more rights low-skilled migrants have, the less advantageous (or 
desirable) they are5. They offer two basic reasons for this. First, if low-skilled 
migrants have the right to equal wages and all work-related benefits, their cost is 
higher and therefore fewer will be employed. The other side of the coin is that 
fewer and more limited migrant rights mean lower costs for employers and more 
migrants employed (Ruhs & Martin 2006: 7). Second, they suggest that migrants 
with lower-than-average incomes tend to pay less in taxes and, because of their 
lower incomes, may be eligible for more government-funded services. Although 
this is discussible6, Ruhs and Martin conclude that, in order to minimise the fiscal 
costs of low-skilled migrants, high-income countries may limit migrant numbers or 
their access to welfare benefits (Ruhs & Martin 2006: 8). 

Ruhs and Martin suggest that a key point regarding the role of rights in labour 
migration is that (low-skilled) migrants are desirable as long as their presence is 
restricted. If liberal states are self-constrained by rights and cannot therefore limit 

                                                 
5 This coincides with what Portes observed several decades earlier, stating (1977: 34) ‘The 
more immigrants acquire a legitimate foothold in the host society, the less advantageous 
their presence is and the more they come to resemble the native proletariat. Conversely, the 
more they can be kept at the political fringes of the society, the more useful they are in 
fulfilling significant functions for the economy'. 
6 Migration tends to take place during active professional years. This means that, in many 
cases, the costs of social reproduction remain in the countries of origin. 
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migrants’ membership, this would imply that these states are de facto compelled to 
adhere to a policy of low numbers and high rights. In Joppke’s words (2005: 47), 
‘tight numerical restrictions may well have been the price for internally including 
the guestworker-turned-immigrants’. By this logic, countries with few rights 
constraints would be more inclined to admit numerically significant labour 
migration flows as they seem to have more ways of excluding the newcomers and 
hence shoring up the bulwark that protects citizenship. In fact, this same argument 
is implicit in the typology of different models of immigration suggested by Arango 
(2003: 3). Leaving aside what we might call the traditional countries of 
immigration (United States, Canada, Australia and New Zealand), Arango 
distinguishes between democratic and non-democratic or autocratic societies. 
While the former would recognise moral and political obligations vis-à-vis the 
immigrants while attempting to keep the numbers being admitted as low as 
possible, the latter would tend to have no compunctions about letting in large 
numbers of people but only on condition that they are temporary labourers with 
limited rights. In brief, to recall the words of Martin and Ruhs, the former would 
restrict numbers while the latter would restrict rights. 

Although no systematic research has been done on these issues regarding less 
liberal states or non-Western countries, these are common assumptions among 
many Western scholars (see Hollifield 1992: 32; Hollifield 2005: 26; Ruhs & 
Martin 2006: 10). However, two sets of questions arise from these conclusions. The 
first refers to liberal democracies. Did liberal democracies, after the failure of post-
war guestworker programmes, really opt for a policy of low numbers and high 
rights? If so, to what extent did the policy work in a context of high labour 
demands? In other words, could liberal democracies disregard the market factor in 
order to comply with the demands for closure and rights’ constraints? The second 
set of questions refers to less-liberal or non-Western states. To what extent can 
these countries choose a policy of low rights? What, then, is the role of the 
international human rights regime as defined by Soysal and Sassen? If we accept 
that in these countries membership can be much more limited as the State is not (or 
less) constrained by rights and courts, to what extent do they succeed in turning 
migrants into pure labour? To what extent can they really (not only by law but also 
in practice) open entry while restricting membership? Finally, to what extent – in 
contrast with liberal democracies – are they able to solve the dilemma, if there is a 
dilemma, between markets and citizenship? 

Another issue to consider is the role of illegal migration. One venerable and well-
documented proposition holds that illegal migration serves to create and sustain a 
legally vulnerable, thus tractable and cheap, reserve of labour (see, inter alia, 
Galarza 1964; Castells 1975; Bustamante 1976; Burawoy 1976; Jenkins 1978; 
Piore 1979; Portes & Walton 1981; Sassen 1988; Calavita 1990; De Genova 2002). 
Sassen, in particular, points out that ‘[…] border enforcement is a mechanism 
facilitating the extraction of cheap labour by assigning criminal status to a segment 
of the working class – illegal immigrants’ (Sassen, 1988: 36). This leads to two 
immediate questions regarding the limits of migration control in liberal 
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democracies. On the one hand, we might wonder to what extent illegal migration is 
a way of having a de facto policy of high numbers and low rights in liberal states. 
Since illegal migrants do not officially exist, to what extent does their presence 
allow liberal states to have, in practice, a policy of open borders but closed 
membership and thereby solve the contradictions between markets and citizenship, 
and citizenship and rights? On the other hand, illegal ‘migrant beings’ are also 
‘human beings’ and theoretically – at least in the international canon – have civil 
and human rights, so how far can liberal states go in more or less ignoring the 
presence of illegal migrants and therefore restricting their rights and membership in 
society? In other words, how far are liberal democracies constrained by rights 
when dealing with illegal migration? 

 

1.5. MIGRATION POLICIES 

If State choices in terms of migration policies are analysed as a result of the 
conflicting demands between markets, citizenship and rights, the next step is to 
clarify what migration policies are. Following Hammar’s definition (1985), 
immigration policy regulates the entry and stay of foreigners whereas immigrant 
policy is concerned with their integration into host societies. While this definition 
is commonly accepted, what remains still unresolved is the question of where 
policy starts and where it ends. In this regard, many scholars seem to assume that 
policies are primarily and fundamentally policy documents or ‘stated policy 
objectives’ (Cornelius & Tsuda 2004: 5). This narrow definition of migration 
policies suggests that migration policymaking is understood as the formulation of 
rules and procedures, while their implementation and outcomes are processes that 
would seem to start where policy ends, often forcing changes in its content. 

This clear-cut distinction between policymaking, stated policy goals (normally 
understood as policy as a whole), policy implementation and policy outcomes is 
what underlies the oft-cited policy gap (Cornelius & Tsuda 2004: 4-15). Although 
often mixed up, two different kinds of policy gaps have been identified. First, some 
scholars have observed a gap between public and policy-makers at the decision-
making stage. For instance, Freeman (1995) notes a discrepancy between the 
desires of a largely anti-immigration public and the expansive bias of policies, 
which would be formulated under direct pressure from employers and immigrant 
groups. Another example of this approach is Joppke (1998b), who explains the gap 
between restrictionist rhetoric and an expansionist reality by referring to the self-
limited sovereignty of liberal democracies. Second, other scholars have identified a 
gap between policy goals and outputs. According to Cornelius and Tsuda, this gap 
would result from inadequate implementation or enforcement of policy, and its 
unintended effects (Cornelius & Tsuda 2004: 5). In more specific terms, this gap is 
explained by four main factors: 1) the reliance on policy instruments with inherent 
flaws; 2) macro-structural processes, such as the structural demand for migrant 
workers or cross-national disparities and transnational economic and social ties; 3) 
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domestic and international constraints, which link up with Freeman’s and Joppke’s 
interpretations; and 4) ambiguous policy intentions. 

Why governments continue to rely on flawed policies and the main ambiguities 
underlying migration policies are rarely explained. Despite these unresolved 
questions, many authors conclude that the persistent gap between policy objectives 
and outcomes – dubbed an ‘empirical fact’ by Cornelius and Tsuda (2004: 5) – 
proves that the State is loosing control (Sassen 1996), that migration flows are far 
beyond the States’ capacity for control (Massey 1998), or that policies do not 
always matter (Thielemann 2003). It might be objected, however, that, at least in 
part, such conclusions arise from the definition of the problem and, in particular, 
from the initial distinction between policymaking, policy goals, implementation 
and outcomes. If we expand the notion of policy to the whole, so as to embrace 
policymaking, implementation and outcomes, the resulting picture would almost 
certainly be substantially different. In particular, by making this shift from the part 
to the whole, the question is no longer why policies do not succeed in their purpose 
or why outcomes differ from stated official goals but, rather, why policies as a 
whole (on paper and in practice) are shot through with inconsistencies, 
contradictions and inefficiencies. This is one of the main inferred questions of this 
book. 

 

1.6. LAW AND ILLEGAL MIGRATION 

To understand policy outcomes as part of the policy itself entails establishing a 
direct link between illegal migration and migration control. This link has already 
been observed by many scholars from a very different perspective. The most 
common approach has been to explain illegal immigration as a result of ineffective 
and powerless law. Internalising the mores and norms of the modern state by 
portraying the law as a force that bars illegal entry and sojourn rather than as a 
process that defines who and what is illegal (Coutin 1996: 11), this approach 
focuses on the degree to which policies are capable of stemming illegal 
immigration. The conclusion is therefore simple: illegal migration proves the 
ineffectiveness of migration policies because if illegal migration continues to ‘take 
place’ and ‘illegal migrants’ continue ‘to be present’ in contemporary societies 
despite increasing border enforcement and more internal control, policies are 
evidently not working. This perceived failure of migration policies (or gap between 
policy goals and outcomes) is explained by the high costs of enforcement, the 
economic role of illegal labour, public unwillingness to punish migrants’ illegality, 
or the powerful thrust of the macro-structural forces of migration (Cornelius & 
Tsuda 2004: 9). 

A second way of approaching the link between law and illegal migration is that of 
focusing on how the law serves the interests of powerful economic and political 
groups, basically the need of capitalists and capitalism. From this perspective, 



25 

migration policies are not analysed in their attempt to reduce illegal migration but 
rather in their function of placing illegal migrants in a more exploitable position. In 
other words, the criminalisation of illegal migrants is understood as a way of 
constructing and preserving the otherness on which the immigrants’ condition as a 
cheap, flexible labour force rests (Bach 1978: 537; Portes & Bach 1985: 474; 
Sassen 1988: 7; Calavita 2005: 46). Finally, in a less deterministic way, more 
recent studies have opened up what we could call a third approach to the legal 
production of migrants’ illegality (De Genova 2002; Coutin 2000; 2005). The 
question here is how immigration law constitutes individuals within immigration 
categories. In this regard, more effective migration policies do not mean less illegal 
migration (as assumed by the first set of studies) but rather that the State has 
refined its ability to set up categories of differentiation. The law thus creates the 
subjects that, on the surface, it seeks to bar. Whether these subjects do in fact 
constitute a cheap and flexible labour force is more an empirical question than a 
starting point of inquiry. 

If the law creates the category of ‘illegal’, the next question is what it means to be 
categorised as such. For Coutin, illegality means ‘a space of forced invisibility, 
exclusion, subjugation and repression’ (Coutin 2000: 30). These forms of non-
existence are imposed on migrants by mechanisms such as confining reality to that 
which can be documented; temporalisation of presence, where the possibility of 
regularisation depends on being able to prove illegal residence; ‘legal 
aconsanguinity’, in which certain kinship ties are nullified by immigration policies; 
‘enforced clandestinity’; and restricted physical and social mobility (Coutin 2000: 
30-33). Along similar lines, De Genova (2002: 438-439) defines migrant illegality 
as that space determined by a palpable sense of deportability, which is to say, the 
possibility of being removed from the space of the nation-state. What defines 
illegality is not deportation per se but rather the possibility of deportation. Even 
though only some are deported while most remain (un-deported), everyone is 
vulnerable. According to De Genova, this deportability makes the physical borders 
of nation-states loom large in the migrants’ everyday life and, in so doing, 
constructs a spatialised and racialised social condition that would certainly sustain 
the vulnerability and docility of illegal migrants as workers. 

By focusing on the legal construction of ‘illegality’ as an immigration category, this 
third approach also reveals how immigrants turn the tables by using the law to 
claim, contest and reject these legal identities. In her study on Salvadorian migrants 
in the United States, Coutin (2005: 23) observes how they challenge the attribution 
of illegality by arguing that they migrated to the United States out of necessity, that 
they were participating and were therefore integrated into US society or that the US 
economy benefited from their labour. Similarly, Kyle and Siracusa (2005) show 
how Ecuadorian migrants in Spain were aware of breaking immigration law but 
rejected the idea that this made their venture illegal. These migrants justified their 
stance by referring to the responsibility of the Ecuadorian state elite, defined as a 
powerful mafia running a predatory State, and to the historical responsibility of 
Spain as coloniser of Latin America. In van Schendel’s and Abraham’s terms 
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(2005), their main claim was that their movement and stay in Spain was illegal but 
licit, considered illegitimate by the state but claimed as legitimate by themselves. 
While these authors have noted how the attribution of illegality has been contested 
in migrant discourse, other scholars have focused on how individual and collective 
coping strategies of the migrants themselves, non-governmental organisations and 
sympathetic civil servants have opened up loopholes for illegal immigrants in an 
increasingly protected job market and welfare state7 (for instance, see van der Leun 
2003).  

Although this third approach has brought key insights to the (contested) meanings 
and implications of migrant illegality, it has shifted the focus away from the causes 
underlying illegal migration. The question that remains to be answered is how to 
explain illegal migration. Is it, as argued by Cornelius and Tsuda, the result of 
ineffective, failed or inherently flawed immigration policies? Is it, as Portes, Sassen 
and Calavita would have it, a way of creating a cheap and flexible labour force? Or, 
in keeping with my own definition of migration policies, does illegal migration go 
hand in hand with the inconsistencies, contradictions and inefficiencies underlying 
migration policies? To be more precise, what is the causal relationship and to what 
extent is illegal migration a way of solving the contradictory demands of markets, 
citizenship and rights? And, if it works like this, to what extent does it meet these 
demands or, alternatively, pose new contradictions and dilemmas in the context of 
the (liberal or otherwise) nation-state? 

                                                 
7 This refers to what have recently been called forms of ‘informal citizenship’. Sassen puts 
it as follows: ‘Certain dimensions of citizenship, such as strong community ties and 
participation in civic activities, are being enacted informally through these [mainly 
migrants’] practices. These practices produce an at least partial recognition of the 
individuals as full social beings’ (Sassen 2002: 282). This leads her to conclude that some 
degree of citizenship is partly produced by the practices of the excluded. Although this 
approach has contributed important insights concerning the limited but relevant set of rights 
granted to (or taken by) illegal migrants, it has also been criticised for emphasising 
‘postmodern’ practical citizenship and ignoring forms of exclusion. In Varsanyi’s words 
(2006: 138), ‘For instance, imagine saying to an ‘illegal immigrant’ who is robbed on the 
way home from work but is scared to contact the police for fear of deportation that he 
should not be thinking of citizenship as ‘merely’ a ‘legal right’ but should rather be thinking 
of it as a “practice” or “identity.”’   
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2. RESEARCH DESIGN AND METHODOLOGY 

2.1. RESEARCH QUESTIONS 

As the literature reviewed in Chapter 1 suggests, State regulation of labour 
migration is confronted with a double dilemma. First, while markets require a 
policy of open borders to provide as many foreign workers as demanded by 
employers, citizenship requires some degree of closure to the outside. Second, 
while the exclusive character of citizenship demands closed membership, civil and 
human rights would seem to undermine the State capacity (or, as some would 
believe, the State right) to exclude foreigners once in the country. In fact, rather 
than two separate dilemmas, the different factors involved shape a trilemma 
between markets, citizenship and rights, the characteristics of which have been 
analysed in relation to specific historical events, for example the introduction of 
guestworker programmes in Western Europe. As we have seen, several scholars 
have signalled that post-war guestworker programmes failed because the attempt to 
resolve the dilemma between markets and citizenship was eventually challenged by 
rights. The dilemma between citizenship and rights has also been analysed with the 
focus on family migration and refugees in Western Europe from the 1970s 
onwards. In particular, it has been pointed out that liberal democracies could not 
stop ‘unwanted migration’ as they were constrained by an international human 
rights’ regime, constitutional rights and national courts.  

While the relationship between markets, citizenship and rights has dominated most 
analysis of migration policies, three key aspects have systematically been left out 
of the debate. First, little research has been done on the markets-citizenship-rights 
trilemma after 1973. This may be explained by the fact that most studies focus on 
Western European countries, where the demand for foreign workers stopped (or is 
commonly thought to have stopped8) with the oil crisis of 1973. Second, research 
done in non-Western countries has scant presence in this discussion so that little is 
known about the trilemma in other political settings. This lack of (more general) 
comparative research makes it difficult to disentangle – as Brubaker observed 
regarding Freeman’s work – what might be an exclusive feature of migration in 
liberal democracies from what could be deemed a feature of migration in general. 
Third and finally, this trilemma has almost exclusively referred to legal migration. 
However, illegal migration may result not only from the demand to create a 
flexible and cheap labour force but also from the contradictions underlying labour 
migration. In particular, it is yet to be seen to what extent illegal migration is a way 
of coming to some kind of compromise or uneasy balance between markets, 
citizenship and rights and to what extent this compromise is possible in the long 
run. 

                                                 
8 As shown both by Groenendijk and Hampsink (1995) and de Lange (2007), the demand 
for immigrant labour did not disappear after 1973. This need for foreign labour was met by 
immigrants from the former colonies, family migrants, asylum seekers, new temporary 
labour migrants as well as illegal migrants.  
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The present research aims to address these three lacunae in the literature by 
comparing labour migration regulations in Malaysia and Spain from the 1980s 
onwards. In particular, the first question of this study is, how did the Malaysian and 
Spanish states respond to the demand for foreign labour? This involves looking at 
how states regulated the entry and stay of labour migrants or, on the one hand, how 
they determined the number of immigrants allowed to enter the country, their 
origins and conditions of entry, and, on the other hand, how they defined the status 
of legal migrants once they were in the country and what exactly their membership 
consisted of in all its political, social, economic and cultural forms. The question 
here is whether and why restrictions were imposed on the entry and/or membership 
of labour migrants and how this might have worked in practice. If labour demands 
are covered by illegal migration, then the next question is to what extent rules on 
entry and stay explain the extension of illegal migration and what is done with 
illegal migrants once they are categorised as such. An inquiry into the situation of 
illegal migrants and, in particular, whether they are partially excluded, recognised 
(to whatever extent) via regularisation programmes or expelled through deportation 
drives also sheds light on the matter of how labour demands are covered in practice 
in the short, mid and long run.  

At a more theoretical level, the second question of this study is, what do Malaysia 
and Spain tell us about the relationship between markets, citizenship and rights? 
Both Malaysia and Spain have required huge inputs of foreign labour since from 
the early 1990s. The market factor would therefore seem to be similar in both 
cases. The question then is whether differences in terms of citizenship and rights 
lead to different arrangements, compromises and choices in the market-citizenship-
rights trilemma. In the case of Malaysia it remains to be seen whether ‘weak 
citizenship’, as defined by Sadiq (see next Section), leads to open borders in terms 
of both entry and membership. As for the role of rights, one important question that 
emerges is whether a less liberal State chooses a policy of high numbers and low 
rights and how this works in practice. In the case of Spain, one needs to ascertain, 
first, whether the Spanish State reached some kind of compromise or made a 
choice between the demand for foreign labour and the demand for closed 
membership and, second, given the role of rights and the rule of law in liberal 
states, whether the State chose (or was compelled to choose) a policy of low 
numbers and high rights and, if this was the case, what this meant for markets. 

 

2.2. CASE SELECTION 

This study compares the policy responses to foreign labour demands in one non-
Western and one Western nation-state. Taking a non-Western and a Western nation-
state seeks to fill a lacuna in immigration research, which rarely ventures beyond 
Western countries and, more particularly, Western Europe (often overlooking 
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Southern and Eastern Europe) and North America.9 By going beyond the traditional 
geographies of comparative migration research, my aim is to consider to what 
extent liberal democracies are unique in dealing with labour migration, especially 
vis-à-vis the challenges that labour migration seems to present to the nation-state. 
The key point at issue is to discern what is specific to liberal democracies and what 
is not. Moreover, I believe that this dual focus makes it possible to re-consider 
concepts such as citizenship and rights, which have always been defined in relation 
to liberal democracies.  

My main reason for choosing Malaysia and Spain, instead of other non-Western 
and Western nation-states, is that these two countries seem to be similar in terms of 
markets while differing in terms of citizenship and rights. Given their similar 
market conditions, comparison between Malaysia and Spain allows one to consider 
whether different features in terms of citizenship and rights lead to different policy 
approaches and outcomes. In saying they are similar in terms of markets, I mean 
that both Malaysia and Spain have presented significant foreign labour demands 
since the 1990s. In the case of Malaysia, these labour demands have sprung from 
the unprecedented economic growth that started in the 1970s as a consequence of 
highly-centralised development planning and, more generally, the relocation of 
production plants from Western to developing countries. In the case of Spain, this 
demand for foreign labour arose from unprecedented economic growth since the 
1990s, demographic decline and a gradual dualisation of the labour market. 

While similar in terms of markets, Malaysia and Spain are rather different in the 
matter of citizenship. Sadiq (2005: 113) has observed that, as in other developing 
countries such as India, Indonesia, Bangladesh, Thailand, Ecuador, Paraguay, 
Nigeria and Ghana, the distinction between citizens and non-citizens is largely 
meaningless in Malaysia. The main reason for this is what he calls weakly 
institutionalised citizenship, which is manifested in the lack of standardised 
documentation for its population and hence the impossibility of classifying, 
categorising and monitoring citizens and distinguishing them from non-citizens. In 
the case of Malaysia, Sadiq argues, this weakly institutionalised citizenship would 
be used by elements within the Malaysian State to change the ethnic composition 
of the population, making it more Malay vis-à-vis the Chinese and Indian 
populations. In contrast with Malaysia, the distinction between citizens and non-
citizens in Spain seems to be clearer. Sadiq’s argument suggests that Spain should 

                                                 
9 This western bias and its effect on theory, has been particularly criticised by historians. 
For instance, Mongia (2005) has pointed out the urgent need for migration studies to 
abandon Eurocentric models. According to her, the idea that widespread state control of 
migration is a distinctly twentieth century phenomenon (Caestecker 1998; Lucassen 1998; 
Mullan 1998) ignores the fact, for instance, that historians working on indentured Indian 
migration have repeatedly noted that it was a state-regulated and state-managed system. 
McKeown (in Lucassen 2007) has contested the idea that mass migration across the 
Atlantic during the nineteenth century was unique, as many Western scholars seem to 
assume. Contrary to mainstream assumptions, he argues that the greater part of labour 
migrants in Asia at that time consisted of free migrants and that their reasons for moving 
were similar to those of migrants in Europe today.  
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present a more institutionalised form of citizenship as the State seems to be more 
capable of monitoring its citizens by means of a thoroughgoing system of identity 
cards, passports and different population registers. In addition, a strong welfare 
state and the fact that Spain is part of the EU (as well as its southern border) would 
make the need to distinguish citizens from non-citizens even more imperious.  

Finally, Malaysia and Spain are different in terms of rights as well. While Spain fits 
into the category of a liberal democracy, Malaysia could be defined as a 
(considerably) less liberal or even authoritarian state. Lee (2003) notes that there 
seems to be general consensus in Malaysia that some sacrifice of the benefits of 
rule of law is necessary to achieve economic and social advancement, the price that 
must be paid in order to have a strong and powerful executive government that will 
assure economic growth and social stability. Moreover, democracy and human 
rights are often presented as being alien to cultural norms and traditional values of 
Eastern societies. In this regard, one opposition member of Parliament stated, ‘… 
[W]henever the government is attacked for being “undemocratic”, the standard 
reply is that democracy is a Western concept which has restricted relevance to an 
Asian context. More relevant is the concept (it is claimed) that people elect their 
government who then carry out whatever actions they see fit for the good of the 
people’ (quoted in Lee 2003: 244).  

The disproportionate power of the Malaysian executive is illustrated by its constant 
resort to emergency powers. Since independence in 1957, the country has been 
subject to some or other state of emergency most of the time. As denounced by the 
International Bar Council, ‘… [T]he continuation of emergency after the need for it 
has passed [a reference to the Communist insurgency in 1948-1960, 1969-1989] 
can have an insidiously brutalising effect upon the administration of justice in any 
country. We suggest that the Malaysian malaise may be due in no small measure to 
the gradual acceptance of a state of emergency as the norm of Government’ 
(International Bar Council 2000). Apart from its reliance on emergency powers, the 
government has introduced several laws that have sought to curb human rights and 
freedoms. For example, the Internal Security Act (generally known as ISA) gives 
sweeping powers to the Executive (the police and the Minister of Home Affairs) to 
arrest and detain any person for a period of sixty days, after which the Minister can 
extend the detention period indefinitely (with renewals every two years) without 
trial or any right to legal advice or protection.  

Comparison between Malaysia and Spain would thus seem to be relevant in view 
of their similarity in terms of markets, and differences in terms of citizenship and 
rights. The final aim of this research is to examine how, under similar conditions in 
terms of foreign labour demands, different features regarding citizenship and rights 
lead to different policy objectives and policy outcomes. As posed by Rose in his 
article on the need for comparative policy studies, the question is, ‘…[I]n what 
way, if any, do these institutional differences affect choices between policy 
alternatives, the implementation of policies or the effects of policies?’ (Rose 1973: 
68). The answer to this simple yet fundamental question should enable us to 
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understand migration policies and outcomes in relation to the challenges that 
labour migration keeps throwing up to the nation-state and, in particular, in relation 
to the compromises or trade-offs in response to the trilemma of conflicting 
demands posed by markets, citizenship and rights.  

 

2.3. ELEMENTS OF ANALYSIS 

In order to consider how the Malaysian and Spanish states responded to demands 
for foreign labour, a focus on both migration regulation and migration control is 
needed. By migration regulation I mean the way the State regulates labour 
migrants’ entry and stay. In particular, I will consider how the State defines the 
number and characteristics of migrants, their conditions of entry and their status 
once in the country, especially with regard to their position in the labour market, 
taxation of the payment they receive for their work and temporality of their 
permits. In speaking of migration control I refer to the ways in which the State 
defines and responds to migrant illegality. In particular, I shall examine 
regularisation programmes and deportation campaigns. The term ‘regularisation 
programmes’ refers to any legal process (by law or in practice, explicitly or 
implicitly) that turns illegal migrants into legal migrants, while ‘deportation 
campaigns’ includes all those measures aimed at eliminating this illegality by the 
draconian means of physically expelling illegal migrants from the country.  

It might be argued that migration control is much more than a State’s definition of 
and response to migrant illegality and that its scope is much broader than 
regularisation programmes and deportation campaigns. Indeed measures such as 
visa policies, border patrols and employers’ sanctions are also part of migration 
control. However, these measures will not be taken as central elements of analysis. 
The reason is simple: given the limitations of any research, my particular focus on 
regularisation programmes and deportation campaigns allows me to consider not 
only how the State attempts to control migration but also to what extent it is 
constrained by rights when defining the boundaries of membership. In other words, 
from a rights perspective, it may be possible to exclude migrants before they leave 
their homelands, or at the border, or even within the labour market. However, from 
this same rights perspective, to what extent is it possible to ignore and exclude 
illegal migrants indefinitely, and to what extent can they be physically removed 
and sent back to their countries of origin? In short, in contrast to other migration 
control measures, analysis of regularisation programmes and deportation 
campaigns permits one to inquire more deeply into the conflicting demands 
between markets, citizenship and rights. 

This study, then, focuses on four policy measures: 1) policies regulating entry; 2) 
policies regulating stay; 3) regularisation programmes; and 4) deportation 
campaigns. In particular, I shall analyse how and why these policy measures are 
formulated and implemented, and what their main effects are. In terms of 
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formulation, the central issue is the set of reasons underlying the policymaking 
process. This leads to questions such as who decides the numbers and 
characteristics of labour migrants, to what extent and why entry or membership is 
restricted, why there is a need for regularisation or why and when deportation 
campaigns are launched. These questions mean, first, that we need to understand 
policies not as ‘natural instruments at our disposal’ but as bearers of values, 
grounded in a certain interpretation of what constitutes the social and precise 
notions of the mode of regulation envisaged (Lascoumes & Le Gales 2007: 4). 
Second, they also require one to scrutinise the different actors involved in the 
policymaking process. Here I shall consider not only the positions of the different 
ministries, institutions and political parties but also those of pertinent social actors 
such as employers, trade unions, NGOs or migrant organisations. As both Sciortino 
(2000: 220) and Boswell (2007: 78) warn, ascertaining the interests of all these 
actors is not something one can take for granted but, rather, analysis should be 
carried out in the light of specific policies and contexts.  

As for implementation, in considering how these four policy measures work in 
practice, I shall explore the relationship between policy as written and policy in 
practice. The apposite questions here are whether policies regulating entry and stay 
work as they are supposed to, whether regularisation programmes actually succeed 
in regularising illegal migrants and to what extent deportation campaigns function 
in terms of their stated aim of removing illegal migrants from the country. The 
relationship between policy on the books and the policy as applied, or the gap 
between both, will be analysed in terms of political will and capacity because not 
all policies may be meant to be successfully implemented and not all can be 
successful. In some cases we might find a mismatch between explicit and implicit 
policy goals. In others policy practices might be constrained by a lack of resources, 
or they could clash with other policies or with the goals and actions of non-
governmental actors (including the migrants themselves) involved in their 
implementation.  

Finally, in terms of policy effects, the focus should be on the meanings and 
consequences of policy goals and practices. By ‘meanings’ I refer to the ways in 
which these policies conjure up a specific representation of reality or, to paraphrase 
Lascoumes and Le Gales (2007: 10), how they offer a framework for describing the 
social with a particular categorisation and problematisation of the situation 
addressed. In the context of this research, this means analysing how these policies 
engender reality by fixing the terms of what a labour migrant or an illegal migrant 
is or should be. By ‘consequences’ I mean policy effects in terms of flows and 
stocks of immigrants. Many authors have distinguished between intended and 
unintended policy consequences. While intended consequences are those effects 
that do in fact correspond with policy goals, unintended consequences are those 
that are unforeseen, or that are foreseen but with unforeseen costs which, in the 
overall process, might appear as dilemmas or trade-offs (Brochmann & Hammar 
1999: 20). For instance, as nicely stated by Zolberg (1999: 91), ‘… [A]ffluent 
democracies [...] must either accept as a fact of life a certain level of unregulated 
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immigration, over and above what they explicitly provide for in their immigration 
policies, or devise draconian policies that necessarily encroach on their political 
liberalism’. 

In the context of this research, the analysis of policy effects is relevant in two 
different ways. First, it allows one to go beyond policy goals and discourses and 
therefore elaborate a more complex and nuanced picture of migration policy 
models. For example, if restrictive entry policies result in illegal migration and this 
in turn leads to frequent regularisation programmes, then the policy model that 
results will be far from being as restrictive as initially envisaged. Second, policy 
effects constitute part of the context for further decision-making. If we take policy 
effects as part of the (ongoing) context for policymaking, then choices or 
compromises between the conflicting demands imposed by markets, citizenship 
and rights should not be taken as final decisions but rather as particular decisions of 
particular moments. In other words, and following the previous example, a 
restrictive entry policy might indicate that the State is choosing to respond to the 
demands for closed membership rather than to the demands for foreign labour. 
However, if this policy results in an increase of illegal migration and the 
consequent introduction of frequent regularisation programmes, then the final 
result in terms of choices will turn out to be the opposite: a policy that responds to 
the demands for foreign labour rather than the demands for closed membership. 

 

2.4. METHODOLOGICAL APPROACH 

This research is above all comparative. As Hollifield (1992: 17) notes, this means 
more than a collection of national case studies with useful sources of information 
but few theoretical insights. ‘Comparative’ means explaining rather than describing 
(Sartori 1994: 15) and, in this particular case, explaining the quandaries that labour 
migration poses for the nation-state and how these translate into particular policies 
and policy outcomes. Some migration scholars have questioned the meaningfulness 
of cross-national comparisons by arguing that cases tend to be so dissimilar and 
complex that any attempt to discover commonalities and patterns of behaviour 
would have to be fatally flawed and, in particular, that national specificities thwart 
one’s ability to generalise (Miller 1986: 746). The starting point of this research is 
precisely the opposite. Only by comparing and, even more, by comparing what 
some would call the ‘incomparable’ (Detienne 2000), is it possible to formulate 
questions that otherwise would have never been considered and, by so doing, trace 
relationships and de-construct categories that are all too often taken for granted in 
particular historical and national contexts (see Green 1997). As Bloch so nicely 
puts it, ‘… [C]omparison is “a powerful magic wand” that allowed historians to see 
beyond local conditions to develop more comprehensive explanations’ (Bloch 
1953: 501). 
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However, ‘to explain by comparing’ or to ‘compare to explain’ tends to imply a 
sacrifice in terms of understanding in context and of context. In particular, there is 
a clear trade-off between the level of explanation and abstraction, and the depth 
and solidity of description (Landman 2003: 14, 46; Sartori 1994: 24). This trade-off 
acquires greater dimensions when we increase the number of countries under study. 
The more countries we include, the more we may explain but the less we may 
know about the specificities and context of each case. Given the intractability of 
the problem, this study seeks to reach a kind of compromise between these levels 
of explanation and description by opting for a two-country study. While comparing 
and therefore having an explanatory aim, a two-country study permits historical 
depth and thoroughgoing examination of both cases. However, its main weakness 
lies in its level of representativity or the extent to which it is possible to generalise 
from only two cases. For instance, to what extent can we assume that Malaysia and 
Spain are representative of other non-Western and Western states? Malaysia and 
Spain might not be representative in terms of policy models but their comparison 
might serve to identify mechanisms and trends between specific variables. In 
particular, this comparison between Malaysia and Spain aims to draw conclusions 
(and hence generalise) on the role of citizenship and rights in a context of huge 
labour demands. 

This research is also interdisciplinary. As observed by Brettell and Hollifield 
(2000: VII), ‘… [M]igration is a subject that cries out for an interdisciplinary 
approach’. This has also been pointed out by Castles when he called for ‘[…] the 
study of migration as a social science in its own right [...] strongly 
multidisciplinary in its theory and methodology’ (1993: 30). If we describe any 
interdisciplinary approach in terms of borrowings, we should then say that the main 
borrowings of this particular inquiry come from history and the political sciences. 
From history, this research has taken the diachronic perspective. As argued by 
Pierson (2004: 2), any attempt to understand social processes requires placing 
politics in time and constructing ‘moving pictures rather than snapshots’. In 
keeping with this argument, the rules on migrants’ entry and stay, regularisation 
programmes and deportation campaigns will be considered in their development 
since the 1980s. History also matters not only for understanding how policies 
evolve over time but also when pondering how they are constrained by previous 
(and subsequent) developments. To borrow North's words (1999: 137), ‘… 
[H]istory is inherently path-dependent because constraints from the past impose 
limits on current choices’. In order to take these ‘constraints on current choices’ 
into account, the cases of Malaysia and Spain will start with an historical overview 
(from the nineteenth century on) of both labour demands and migration policies.  

This research takes its main object of study – the role of the nation-state in 
controlling migration flows and borders or, to rephrase the matter, the impact of 
sovereignty and citizenship on migration – from the political sciences. In short, the 
State and its responses to labour migration constitute the main object of this 
research. It can be argued that the State, as the history of political sciences shows, 
can be understood in very different ways. This study is grounded in a dialectical-
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structural model of the State. Hence the State will not be perceived as a neutral 
arena wherein different interest groups compete (pluralism), or as an instrument of 
the economic elite (instrumentalism), or as objectively linked to the interests of 
capital (structuralism), or as constrained by institutions such as bureaucracies and 
Courts (institutionalism). Instead, law and policy will be analysed as the State’s 
attempts to resolve the conflicts issuing from underlying contradictions (Calavita 
1992: 174). As shown in Chapter 1, Boswell (2007: 89-91) has described these 
underlying contradictions in terms of four different functional imperatives of the 
State: security, accumulation, fairness and institutional legitimacy. In the present 
study, these tensions or conflicting demands are identified in terms of markets, 
citizenship and rights. Whatever our differences of focus, the key question for both 
Boswell and myself is the same: in a context of conflicting demands, how does the 
State manage to reconcile them? 

As for research methods, the main borrowings are once again from history and the 
political sciences. From history, I learned to glean significant material from 
archival research. First, I perused the main national newspapers (especially the 
New Straits Times in the case of Malaysia and El País in the case of Spain) from 
the mid-1980s onwards. I also surveyed other newspapers. My aim was to obtain 
official statements from the main stakeholders (politicians, employers, trade 
unions, migrant organisations) on particular policies and policy outcomes (always 
quoted in italics). Moreover, from newspapers I also obtained official statistics on 
policy outcomes, for instance, figures showing how many migrants have been 
admitted, regularised or deported in a particular year. Second, parliamentary 
debates since the 1980s have also been analysed. This applies only to the Spanish 
case as parliamentary discussions in Malaysia are not publicly available. Again, I 
was in search of statements from the main political parties and official statistics on 
policy outcomes. Third and finally, I have also reviewed all kinds of reports written 
by the main stakeholders, such as particular ministries or government departments, 
employers’ organisations, trade unions, NGOs, and migrant and human rights 
organisations. 

Besides this archival research, I borrowed from political science the technique of 
interviewing key stakeholders. In particular, I have done 36 interviews in Malaysia 
and 37 in Spain (as itemised in Annex 4). Although these interviews did not allow 
me to delve too deeply into the past, they did permit me to capture significant 
nuances in policy outcomes and effects that were usually lost in the written 
documents. Interviews were semi-structured, meaning that, although they were 
based on a set of questions, the interviewee was free to focus on those questions 
that he or she found most relevant. The reason for giving the interviewee this 
leeway was twofold. First, the aim was to reduce the risk of bias that specific 
questions might introduce. Questions were therefore formulated so as to prompt 
open descriptions rather than confirmations of my own conclusions. This meant 
posing ‘what’ or ‘how’ questions rather than ‘why’ questions. Second, another 
reason for choosing the format of the semi-structured interview was that of 
building up trust (which, in some cases, was only possible after several hours of 
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‘conversation’) and, by so doing, obtain not only official statements but also 
insights coming from off-the-cuff remarks (in many cases on illegal migration), 
‘confessions’ that would have never been made in a more formal setting.  

The need to build up trust was another reason for not recording the interviews. 
While, in the case of Malaysia, the possibility of recording was out of question, in 
that of Spain it would have changed the kind (and depth) of the information 
obtained. In consequence, the quotes (always in italics) come from transcriptions of 
the notes I took during the interviews. It is important to specify that I have only 
quoted those sentences that could be fully reproduced and, as a result, the quotes 
tend to be relatively brief. As it may be seen throughout this book, the attribution of 
quotes to interviewees is semi-anonymous, by which I mean that I only refer to the 
affiliation of the interviewee and place and day of the interview. The reasons for 
keeping some degree of anonymity are basically the sensitivity of some of the 
observations and the lack of relevancy in terms of ‘who said what’. Finally, this 
research is also based on secondary scientific literature. The academic literature 
becomes particularly relevant as back-up when abstraction (and comparison) 
demands some sacrifice in terms of description. In other words, any research done 
at a macro and comparative level tends to rely on previous research done at a micro 
level. 

To recapitulate, this research is based on three different sets of sources: primary 
documents from archival research, interviews and secondary documents. These 
three sets of data were codified according to the four policy measures (rules on 
entry, rules on stay, regularisation programmes and deportation campaigns) and 
time. When analysing these data and building up my own interpretation of events, I 
used the triangulation method (see Yin 1994: 90-92) and therefore tried to base my 
observations on these three different sources of data. However, this was not always 
possible since each kind of source provides different kinds of information. For 
example, from primary data I gathered information about policy measures from the 
1980s and 1990s but hardly any insight into how policies worked in practice. In 
contrast, from interviews I got a great deal of information about how present 
policies worked in practice but almost no detail about policy measures from the 
past. In short, the use of different sources and research methods has allowed me to 
contrast information in some cases and to complement it in others. 

 

2.5. FIELDWORK IN TWO SITES 

In order to pursue the archival research and interviews and collect the main 
academic literature in each case (most of it only available locally), I spent six 
months in Malaysia (from July to November 2006, and from January to February 
2008) and six months in Spain (from October to December 2007, and from March 
to May 2008). Starting with Malaysia, the more unknown terrain for me, allowed 
me to delve into the specificities of this country while keeping Spain in mind and, 
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once I got more familiar with Malaysia, to inquire into the case of Spain by 
contrasting my findings and, even more important, posing my questions from the 
standpoint of new perspectives I was acquiring from Malaysia. The need for 
constant contrast and comparison of one country with the other explains why I 
broke each part of the fieldwork into two periods, in an alternating fashion 
(Malaysia, Spain, Malaysia, Spain).  

Of utmost importance, then, was my return to Malaysia after having embarked on 
my fieldwork in Spain. This renewal of my first stretch of fieldwork in the country 
allowed me to pay attention to aspects that I had completely overlooked at the 
beginning and that only came to light during my fieldwork in Spain. This return to 
Malaysia made also it possible to present my first findings to local migration 
scholars and stakeholders, under the auspices of an international workshop on 
illegal migration in Asia and Europe, titled ‘Now You See Them, Now You Don’t. 
Defining Irregular Migrants in Europe and Asia and the Immigration Measures 
Applied to Them’. This workshop was funded by the Asia-Europe Foundation and 
the Asia Alliance, and organised by Professor Shamsul and myself with the support 
of the Institute for Migration and Ethnic Studies (University of Amsterdam), the 
Centre for Migration Law (Radboud University of Nijmegen) and the Institute of 
Occidental Studies (University Kenbangsaan Malaysia). One of the main criticisms 
I received from Malaysian scholars was that I stressed continuity rather than 
discontinuity. As I shall argue below, this disagreement is inseparable from the 
scope of our different kinds of research. Looking at Malaysia from outside, instead 
of focusing on its specificities, allows one to distinguish a unique migration model 
that, rather than changing, persists and reinforces itself over time. 

While this toing and froing from one fieldwork site to the other had positive 
outcomes, doing research in two different worlds also presented major difficulties 
and challenges. The first difficulty arose from meanings. For instance, the terms 
legality and illegality, borders and boundaries, inclusion and exclusion, do not 
mean the same in Malaysia and Spain. This hitch led me to pinpoint specific policy 
measures and, in so doing, to consider how they ended up constructing different 
realities. Another major stumbling block associated with two-sited fieldwork is 
data. One of the first facts to emerge from any comparative research is that 
methodology is per se contextually bound, which is to say that sources and 
research methods vary in each case. In Malaysia, as I have noted, migration 
policies are not discussed in Parliament and they are not officially published.10 As a 
member of the Cabinet Committee for Foreign Workers stated, ‘Migration policies 
are somewhere in the Ministry of Home Affairs but they are confidential, they are 
not accessible to the public’ (interview 20 October 2006, Putrajaya). I thus had to 
rely almost exclusively on interviews and newspapers, which is where most press 

                                                 
10 This does not differ very much from the situation of most European countries until the 
1970s or 1980s. Although nowadays policies are mostly published, administrative 
procedures continue to be treated as ‘confidential’ or ‘internal’. This means that the specific 
requirements (for instance, in the case of Spain, for becoming ‘regularised’) can only be 
known by analysing administrative practices.  
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releases from the government are made public. In contrast, in the case of Spain, 
press sources could be complemented with parliamentary discussions, official 
documents and reports and other reports from the main stakeholders.  

This difference in the existence and availability of official sources, compounded by 
a much more prolific academic literature in Spain, had a clear influence in the 
quality and quantity of the data obtained. It is important to recognise – without 
being able to change it – the fact that there is a clear imbalance between the data 
obtained for Malaysia and that for Spain. This has been one of my main concerns 
and problems, not only during my fieldwork but also in the process of writing this 
book. Finally, I came to two main conclusions. First, part of the imbalance was 
resolved by other constraints, by which I mean that the case of Spain had to be 
limited anyway if I wanted to keep the narrative clear and not get lost in details that 
were not wholly relevant for the research. Second, I accepted the imbalance as an 
intrinsic part of my work. In general terms, I believe that this imbalance does not 
affect my essential line of argument or the possibility of answering my research 
questions. 

Another difference worthy of mention is that pertaining to the stakeholders I 
interviewed. A glance at the list of interviews (Annex 4) makes the disparity patent. 
While in both cases I interviewed people from the main government departments, 
employers’ organisations, trade unions and NGOs, some actors are specific and 
therefore unique for each case. For instance, in Malaysia, due to their essential role, 
I interviewed several labour recruitment agencies. However, in contrast with Spain, 
I did not interview members of the immigrant community in Malaysia. This was 
not out of negligence. As I shall show in Chapter 3, the temporality and restricted 
mobility of foreign labour in Malaysia undermines the capacity of these 
immigrants to negotiate for better conditions. As they cannot represent themselves, 
migrants are mainly represented by their respective governments. In other words, 
embassies rather than migrants’ organisations matter in the Malaysian case. In the 
Spanish case, it is the other way around: embassies are not relevant and therefore 
remained outside of the scope of my interviews. Migrants’organisations, however, 
played a much more important role not only in the decision-making process but 
particularly in policy implementation. Accordingly, I interviewed the most active 
immigrants’ organisations in both Barcelona and Madrid. 

Also important is the question of representativity. Any comparative research runs 
the risk of obscuring the distinctive histories of regions and hence of homogenising 
differences under the rubric of the nation-state (Cohen 2004). As Tyrrell critically 
remarked, comparative research is all too often ‘conceived to test purely national 
differences rather than convey a more varied sense of the elements that make up 
the diversity of historical experience’ (Tyrrell 1991: 1032). My study does not set 
out to cover diversity within each case. In Malaysia all my interviews and most of 
the data obtained from the main national newspaper refer to Peninsular Malaysia 
and, more particularly, to the Klang Valley, an area in the Malaysian state of 
Selangor in which Kuala Lumpur, its suburbs, and adjoining cities and towns are 
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located. The reason for focusing on this area is that most ‘foreign workers’, as they 
are called in Malaysia, are to be found there. Nevertheless, we should not confuse 
the part with the whole. The situation in Peninsular Malaysia cannot be extended to 
all Malaysia. As I shall explain in Chapter 3, the situation in Eastern Malaysia (in 
the states of Sabah and Sarawak in the island of Borneo) is not comparable either 
in terms of migration flows or in terms of migration policies. Then again, in Spain, 
the interviews have been done in Barcelona and Madrid. Barcelona was chosen 
because it is one of the key immigration areas in the country, while Madrid was 
unavoidable as the centre of any decision-making process at the national level. 
While in Spain, in contrast to Malaysia, we see a single immigration policy model, 
the way policies are implemented differ slightly between regions, provinces and 
municipalities. Despite its not being central to my research, this diversity in policy 
implementation will be referred to when possible and relevant. 

Finally, as for the methodology, the position of the researcher in any comparative 
study is contextually bound. In the case of Malaysia I was a complete outsider. To 
illustrate this point, suffice to say that nobody could guess my origin and, when I 
revealed that I had Spanish citizenship, most of the people I encountered 
immediately associated Spain with its Arab-influenced past so that, to my surprise, 
many Malaysians (particularly those with a Malay identity) identified Spain as a 
Muslim country. Although it is difficult to prove, I would say that my little-
understood national status facilitated rather than obstructed my work. In particular, 
it might even have made it easier to ask questions that may have been deemed 
sensitive, or to approach people I might never have otherwise had access to as a 
non-Malay Malaysian scholar. The same logic applies to my research in Spain but 
the other way around. As a Catalan from Spain, my position was not neutral. While 
‘classifying’ everybody much more easily, I was more quickly classified myself. 
Moreover, the spectrum of possible questions was much more limited. In other 
words, I could not ask about things that are believed to be known by everybody or 
simply ‘common sense’. When I did, I usually got no answer since, as my 
interviewees made evident, my question was thought to be rhetorical or just too 
obvious. This gave me the odd feeling that, in Spain, while being an insider, and 
therefore knowing much more in advance, I might have ‘discovered’ much less.  
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3. MALAYSIA 

3.1. INTRODUCTION 

Immigration in Malaysia has mainly been explained in economic terms (Kanapathy 
2001; 2004; 2006). The severe labour shortage generated by the continuous 
economic growth of the past three decades in Malaysia and the economic 
disparities between Malaysia and the countries of origin have been adduced as the 
main explanatory factors. For instance, between 1987 and 1993, 14 million new 
jobs were created in Malaysia at a growth rate of 3.9 per cent as compared with a 
domestic labour force growth rate of 3.1 per cent. Labour shortages were 
particularly felt in manufacturing and construction with an employment creation 
growth rate of 9.8 per cent and 9.1 per cent respectively for the same period (Moha 
Asri & Moshidi 1996: 12). As for economic disparities, the wage rate in Indonesia 
is three to ten times lower than in Malaysia (World Bank 1995: 58-62, quoted in 
Wong & Anwar 2003: 170; Bagoes Mantra 1999: 62). In macro-economic terms, 
Malaysia presents a gross domestic product per capita ($US10,882) which is twice 
as high as in the Philippines ($US5,137), almost three times higher than in 
Indonesia and India ($US3,843 and $US3,452 respectively), four to five times 
higher than in Pakistan and Bangladesh ($US2,370 and $US2,053) and seven to ten 
times higher than in Nepal and Myanmar ($US1,550 and $US1,027) (UN Human 
Development Report 2007/2008: 229-232). 

Market factors alone are not enough, however, to explain the actual magnitude, 
composition and distribution of labour migration to Malaysia. The geographic 
proximity between Sumatra and Peninsular Malaysia, between Kalimantan and 
Sarawak or between Western Mindanao and Sabah provides many opportunities for 
border crossing. From Indonesia or the Philippines it is a mere two- to four-hour 
boat ride. Other migrants arrive in Malaysia through the rain forests of Kalimantan 
or the green pastures of the Thai-Malaysian border (see Annex 1, Map 1). These 
borders are not only geographically contiguous but they have been historically 
porous. In pre-colonial times, the Malay archipelago (which includes Indonesia and 
Malaysia) was a free, open migration area with seas, islands and shallow, narrow 
water ways that facilitated the movement of merchandise and people (Pillai 2005: 
69). Migrants from Sumatra and Sulawesi began to settle in what is now Peninsular 
Malaysia from the mid-seventeenth century onwards. Although at the end of the 
nineteenth century colonialism divided the archipelago into separate territories 
(British Malaya and Dutch East Indies), the British coined the category of ‘Malay’ 
– ‘one who speaks the Malay language, professes Islam and habitually follows 
Malay customs’ (Andaya & Andaya 1982: 302) – which left the doors of migration 
open to culturally-similar Indonesians. 

This history of migration has also facilitated the making and re-making of close 
social ties on both sides of the border. Old migrants constitute a very important 
source of information about availability of job opportunities and assistance for 
newly-arrived migrants in Malaysia. Friends, acquaintances and fellow-
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countrymen provide the new migrants with jobs, housing and other necessities. In 
this regard, old migrants bring new migrants and returnee migrants encourage 
prospective migrants. In other words, social networks feed and define the 
geographies of migration. In Southeast Asia, these social networks are 
complemented by (and sometimes coincide with) recruitment agencies that 
formally or informally organise the whole migration process from rural areas in 
Indonesia, Bangladesh or the Philippines to a household in the Klang Valley, a 
factory in Penang or a construction site in Malacca. Since the business of these 
recruitment agencies depends on the number of migrant workers they are able to 
send to Malaysia, their presence has to be understood not only as a way of 
channelling migration flows but also as a mechanism that promotes them. 

Together with geographic, historical and socio-economic factors, migration to 
Malaysia must also be understood in the context of the tradition of travel in the 
Southeast Asian archipelago. Called merantau among the Minang of Sumatra or 
berjalai among the Iban of Borneo, this tradition encourages young men to travel 
in search of experience and savings before returning home to get married and settle 
down (Wong & Anwar 2003: 197). Rantau, which literally means land outside the 
territory, or foreign country, represents a place where you work hard, seeking 
knowledge and skills and gaining experience. Your success in rantau would add 
greatly to your security and happiness and that of your relatives and own home 
village or country (Wang 1992: 169; quoted in Pillai 2005: 69). Migration to 
Malaysia has thus to be explained not only as a way of seeking better employment 
and wages or minimising the risk of poverty for the whole household but also as a 
necessary rite of passage to adulthood. It is interesting to note how the tradition of 
travel in Southeast Asia has fed the labour demands produced by early capitalism 
and, in the last decades, by the relocation of production plants from Western to 
developing countries. In other words, we could say that the tradition of travel in 
Southeast Asia both facilitated and was facilitated by the development of capitalist 
economies in the region. 

While all these factors explain migration flows to Malaysia, they hardly take into 
account the fact that international migration is flowing through gates and that these 
gates are flanked by high walls (Zolberg 1999: 73). This chapter, like the whole 
book, focuses on these gates and walls. In particular, it examines how the 
Malaysian State regulated the huge demand for migrant workers from 1980 to 
2007. First, this means analysing how the Malaysian State attempted to reconcile 
the conflicting demands underlying labour migration. Did the Malaysian State 
respond exclusively to the demands for foreign labour? What were the main 
demands for closure and to what extent were they given response? And what was 
the role of rights? Did Malaysia, as often assumed by Western scholars, succeed in 
turning migrants into pure labour? Second, as stated in Chapter 1, policies are 
much more than policy documents. If we take the whole, including policy 
documents, policy outcomes and policy effects, another question to be considered 
is whether and to what extent policies were fraught with inconsistencies, 
contradictions and inefficiencies. In particular, did policies succeed in their stated 
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purposes? 

With these two questions in mind, this chapter gives, first, an overview of the 
demand for migrant workers and the consequent growth of the immigrant 
population in Malaysia from colonial times to the present (Section 3.2). The 
following section (Section 3.3) describes the main developments in terms of 
migration policies. Particular attention will be given to the different dilemmas that 
immigration posed to the Malaysian State. This perspective takes up Wong’s 
suggestion that any comparative account of contemporary ‘global’ migration would 
have to begin with the substantive genealogy of the states concerned rather than 
merely assume the comparability of their abstract territorial forms (Wong 2002: 3). 
This account of migration policies will also be done from a historical perspective 
since the continuities and discontinuities with colonial times shed light on the 
present (Garcés-Mascareñas 2008a). The following four sections analyse the 
formulation, implementation and effect of entry policies and conditions of stay 
(Sections 3.4 and 3.5), regularisation programmes (Section 3.6) and deportation 
campaigns (Section 3.7) from the 1980s onwards. These four sections represent the 
core of my research and comparative analysis. The final section of this chapter 
(Section 3.7) draws some preliminary answers to the main research questions of 
this study. 

 

3.2. EXPORTING GOODS, IMPORTING LABOUR 

3.2.1. Colonial times: In the early nineteenth century, before the British gained 
control (direct or indirect) of the Malay States, the family functioned as the basic 
unit of a subsistence economy based on rice production, horticulture and fishing. In 
the late nineteenth and early twentieth centuries, however, British rule introduced 
monocropping in the form of rubber plantations, along with tin mining, the so-
called ‘twin pillars’ of the colonial economy, which served the growing demands of 
the US and British commercial and industrial interests. In consequence, within the 
next few decades, Malaya became a producer and exporter of primary products and 
an importer of manufactured goods (Kaur 1999: 8; Chin 1998: 34). As John Stuart 
Mill observed, referring to British colonies in general, Malaya became a centre of 
production within the colonial empire. In parallel with a subsistence, peasant 
agricultural sector represented by Malays, a foreign-owned, exported-oriented 
sector emerged, directly linked to the metropolis. To quote Mill, ‘Our West India 
colonies, for example, cannot be regarded as countries, with a productive capital of 
their own. [… They are] are the place where England finds it convenient to carry 
on the production of sugar, coffee, and a few other tropical commodities. All the 
capital employed is English capital; almost all the industry is carried on for English 
uses; […] The trade with the [… colonies] is therefore hardly to be considered as 
external trade, but more resembles the traffic between town and country […]’ (Mill 
1909). 
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By the 1890s, however, the British government concluded that the reason the 
Malay States had not attracted more British capital was the absence of cheap labour 
(Parmer 1960: 18). The colonial government explained its inability to attract local 
Malays by referring to their laziness (Emerson 1964: 18) or by arguing that their 
value system discouraged pursuit of individual gain (Silcock 1965: 183). Most 
likely, the Malays were economically self-sufficient in the communal (village) 
settings and hence there was no need for them to work under the strenuous 
conditions and strict disciplinary regulations of wage employment in mines and 
plantations (Ramachandran 1994: 42). Unable to attract local Malays to work in the 
colonial economy, the British turned to migrant labour from China and India. In 
fact, as early as the eighteenth century, local rulers had already encouraged the 
immigration of Chinese to overcome labour shortages in their estates. Later on 
these Chinese pioneered tin and gold mining and the cultivation of several 
commercial crops, which were worked by newly recruited Chinese workers. The 
Chinese dominance in mines is illustrated by the fact that in 1911 Chinese workers 
represented 96.2 per cent of the total mining labour force (Kaur 1999: 8-9).  

In order to neutralise the threat posed by an over-concentration of Chinese workers 
in the early tin mines, in the late nineteenth and early twentieth centuries the 
colonial administration consciously assisted East Indian (Tamil) immigration into 
the rapidly expanding rubber plantation sector (Halim 1986: 261). This led to a 
clear predominance of Indian labour in plantations. Indians also worked on the 
construction of roads, railways and in the public utilities sector. As a result, in 1937 
there were 306,360 Indian workers (compared with 178,501 Chinese workers) 
employed in plantations, mines, factories and government departments (Parmer 
1960: 274). In terms of the total population of Malaya, by 1940 the Chinese 
represented 42.8 per cent and Indians 13.6 per cent (see Table 1). The proportion of 
women in the total migration flow has been estimated at less than 20 per cent 
(Sandhu 1969: 82). 

Table 1: Population of Malaya, 1911-1940 (total number and percentage) 

Origin 1911 1921 1931 1940 
Malays 

and other 

1,416,796 (52.1) 1,651,051 (48.8) 1,962,021 (44.4) 2,286,459 (41.5) 

Chinese 915,883 (34.2) 1,174,777 (35.2) 1,709,392 (39.2) 2,358,335 (42.8) 

Indians 267,159 (10.0) 471,666 (14.2) 624,009 (14.3) 748,829 (13.6) 

Others 72,916 (3.7) 60,560 (1.8) 89,924 (2.1) 112,471(2.1) 

Total 2,672,754 3,358,054 4,385,346 5,504,094 
Source: Sandhu 1969: 275. 

3.2.2. Postcolonial times: After independence in 1957, the Malaysian economy 
remained based on primary commodity exports under control of foreign 
corporations. In terms of migrant presence, the main difference with the past was 
that those migrants who were long-established in Malaysia yet still seen as 
foreigners became recognised citizens of the new nation-state and hence settled 
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definitively in the country. At the same time, in the mid 1960s, the switch from 
rubber plantations to oil palm and cocoa (which were less labour-intensive) 
reduced labour requirements in this sector. By the late 1960s these changes had 
brought about a temporary labour surplus, thereby generating migration flows from 
old to new plantations and to urban areas (Navamukundan 1988: 217). However, 
this outflow from rural areas was only a short-lived phenomenon. The ambitious 
land development schemes embarked upon by the Federal Land Development 
Authority (FELDA), established in 1956 to provide landless peasants with new 
land cleared from the jungle, soon created new labour shortages. Two reasons have 
been adduced in order to explain how these land development schemes produced 
labour shortages. 

First of all, they led the rural population to remain in their own holdings, thus 
denying their labour to the plantation sector. In other words, people preferred to 
become landowning farmers rather than agricultural workers (Celliah 1988: 212; 
Amin 1988: 199). The magnitude of such development schemes may be seen in the 
fact that, from 1957 to 1987, 1.21 million hectares of jungle were redeveloped into 
plantation-type agriculture (Wong & Anwar 2003: 173). Second, jungle clearing, 
planting, maintenance work and the construction of settler homes within these land 
development schemes could not be done exclusively by settlers and therefore these 
tasks were soon given to contractors. As Wong and Anwar observe, it was partly in 
the context of these schemes that ‘the momentous shift from a permanent, settled 
and captive labour force in the plantation economy (which had been characteristic 
of an earlier immigrant labour force) to the use of casual contract labour occurred’ 
(Wong & Anwar 2003: 175). While at the beginning this labour came from the 
Chinese New Villages and the Malay kampungs (traditional villages), in the mid-
1970s labour contractors began to recruit migrant workers (Kassim 1994b: 98). By 
1981 it has been estimated that there were about 130,000 Indonesian estate workers 
in Peninsular Malaysia, which at the time represented about half of the total labour 
force in the sector (Mehmet 1988). 

3.2.3. Developmental period: In the early 1970s the economic inequalities 
between Malays and Chinese11 and the consequently exacerbating conflict within 
and between the two groups led the Malaysian government to implement the New 
Economic Policy (1971-1990), a development programme designed to eliminate 
poverty and to restructure society by dismantling the identification of ethnicity 
with economic function and geographic space. The NEP led to unprecedented 
economic growth characterised by the shift from an economy based on primary 
commodity exports to one now based on the export of manufactured goods. For 
instance, while the figures for agriculture and other raw materials dropped from 50 
per cent in 1970 to 11.3 per cent of the total national exports in 1990, manufactured 
goods increased from 6.5 per cent to 54.2 per cent in the same period (Chin 1998: 

                                                 
11 For example, in 1970 Malays, even though they represented about 50 percent of the 
population, owned less than 2.5 percent of share capital. Other Malaysians (mainly Chinese 
and Indians) owned 32.3 percent and foreigners 63.3 percent (Chin 1998: 56). 
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57). This economic shift was facilitated by the transnationalisation of capital and 
the relocation of production plants from Western to developing countries (Froebel, 
Kreye & Heinrichs 1980, quoted in Chin 1997: 358), together with the rise of 
commodity and oil prices (Chin 2000: 1043). 

While the NEP promoted economic growth, it also had contradictory effects in the 
country’s labour market. On the one hand, the emphasis on urbanisation and 
industrialisation promoted Malays to a better position within the labour market. For 
instance, while Malays represented 30.8 per cent and 37.9 per cent of the total 
labour force in the secondary and tertiary sectors in 1970, after the NEP these 
percentages increased to 48.0 and 51.0 per cent respectively (Chin 1998: 56). On 
the other hand, in contrast with South Korea and Taiwan, economic growth 
depended on foreign investment that was attracted by emphasising low labour costs 
(Jomo 2003: 203). In short, urbanisation and employment policies sought to, and 
indeed did improve, the socio-economic position of Malaysian citizens regardless 
of ethnicity but economic growth continued to depend on a continuous supply of 
cheap labour. In this context, the employment of legal and illegal migrant workers 
from neighbouring countries was quickly perceived as necessary for economic 
growth and prosperity. 

As local labour entered the emerging manufacturing and service sectors, labour 
shortages in agriculture became even more severe. A survey by the United Planting 
Association of Malaysia (UPAM) established that in 1985 its member estates lost 
an average of 21.8 per cent of their workforce and that about 24,000 additional 
workers would be needed between 1988 and 1992 (Amin 1988: 200-206). While 
employers have always attributed these labour shortages to the fact that locals were 
‘too choosy’, the trade unions have always argued that these labour shortages 
resulted from low wages and poor labour conditions. If we analyse the situation in 
plantations, we soon realise that wages and working conditions had stagnated or 
declined. For example, though output per worker in the rubber plantation sector 
increased 2.25 times between 1960 and 1981, real wages of rubber tappers declined 
from 3.40RM to 3.37RM in the same period. What is more significant is that wage 
differentials between rubber tappers and factory workers widened from 1.90 to 
2.92 between 1967 and 1981 (Mehmet 1988: 22-24; quoted in Pillai 1992: 8). In 
this regard, together with Pillai (1992: 8), we could indeed conclude that labour 
shortages in plantations resulted from poor wages and work conditions. 

The construction boom of the late 1970s and early 1980s (with an average annual 
growth rate of 8 per cent) also gave rise to a huge labour shortage in this sector. 
Again, rather than raising wages in response, employers resorted to using 
immigrant workers mainly from Indonesia. Migrants who went into construction 
consisted of those who moved from the plantation sector as well as newcomers 
(Pillai 1999: 2). By 1984 the Ministry of Human Resources estimated that there 
were over 500,000 migrant workers (Ministry of Human Resources 1987-88), 
almost all in plantations and construction. The construction of government-
sponsored projects like the new airport, the Petronas Twin Towers and the building 
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of new cities like Putrajaya and Cyberjaya in the 1990s – all symbols of the much-
vaunted ‘progress and wealth’ of the country – led to exceptional growth in the 
sector (with an average annual growth rate of 15 per cent) and, once again, the 
hiring of migrant workers was the main response. The Economic Report of 2003 
and 2004 estimated that there were 794,600 workers in the construction sector, of 
which 70 per cent (556,200 workers) were believed to be immigrants (Narayanan 
& Lay 2005: 37).  

By the late 1980s, the sustained economic growth also drew Malaysian women into 
the workforce. This increased female participation in the labour force, together 
with the expansion of the middle class, led to an immediately heightened demand 
for foreign domestic workers. While in the 1970s there were a few hundred 
Filipino and Indonesian female domestic workers, by 1994 there were 
approximately 70,000 and, by 2006, there were 319,383 (The New Straits Times, 17 
March 2006). Their presence has been fundamental for economic growth since, 
first, it permitted and sustained the participation of Malaysian women in the more 
productive sectors of the economy and, second, it delayed political pressure on the 
State elite to provide public child care centres or to encourage Malaysian 
employers to arrange privately owned child care (Chin 1998: 109; Chin 1997: 369). 
As Chin observes, the importation of female domestic labour has been part and 
parcel of the Malaysian developing plan: ‘Today, the service and servitude of 
foreign female domestic workers results from, and contribute to, the modernity 
project of nurturing the continued growth of the Malaysian middle class’ (Chin 
1998: 16). 

3.2.4. From the 1990s onwards: After 1990, as economic growth continued with 
rates averaging 8 per cent from 1987 to 1996, the demand for migrant labour 
became generalised, with shortages reported for the first time in the manufacturing 
and, later, in the services sector. This led migrant workers to move from their 
former concentration in agriculture, construction and domestic service to being 
more or less equally represented in the four major sectors by the late 1990s: 
manufacturing (31 per cent), construction (20 per cent), plantations (25.9 per cent) 
and services (20.4 per cent, of which 9.3 per cent were in domestic service). The 
opening up of jobs for migrants in the manufacturing and services sectors gave rise 
to two new developments. First, was long-distance migration with, for instance, 
Bangladeshi migrants (who represented 27.5 per cent of all migrants in 1999) 
entering the manufacturing and services sectors (see Rudnick 2009). Second, was 
the feminisation of immigration in Malaysia with Indonesian and Filipino female 
migrants, not only in domestic employment but also in the services and 
manufacturing sectors (Pillai 1999: 3). In 1994 Kassim estimated that female 
migrant workers represented 29 per cent of the total number of migrant workers in 
the country12 (Kassim 1994a: 5). 

                                                 
12 It is difficult to give data regarding gender since it is one of the variables missing both in 
the academic literature and official statistics. First, when the academic literature focuses on 
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Table 2: Legal migrant workers in Malaysia by economic sector (‘000) 

Year Agriculture Manufacturing Mining Construction Services Total 
1991 126.5 38.9 1.9 42.1 86.2 295.6 
1992 137.2 54.1 2.3 59.1 96.5 349.2 
1993 176.1 103.9 2.1 51.4 107.5 441.0 
1994 179.5 109.8 2.0 58.1 110.9 460.3 
1995 173.0 115.7 1.8 64.8 124.0 479.3 
1996 271.6 264.8 3.5 131.2 229.0 900.1 
1997 265.2 283.0 6.1 150.1 240.9 945.3 
1998 317.6 250.1 2.6 151.4 278.0 999.7 
1999 363.6 250.6 6.0 131.1 301.9 1053.7 
2000 415.4 262.5 2.9 163.5 326.7 1171.0 
2001 281.4 213.0 2.1 99.0 265.6 861.1 
2005* 412.0 614.0 n.a. 101.0 160.0 1,800 

Source: Report on the Impact of Foreign Workers on the Malaysian Economy, 2004: 36 * 

For this year data have been obtained from the New Straits Times, July 19th, 2006. 

Despite the State attempts to reduce the migrant worker population and the 
consequent increasing emphasis on high-tech and less labour-intensive industries, 
there has been an unabated increase in the inflow of migrant workers since the 
1990s (see Table 2). In 1995 there were about 1.2 million migrant workers (of 
which 500,000 -700,000 were estimated to be illegal) and, in 2000, about 1.6 
million (1.2 million legal and about 800,000 illegal) (Wong & Anwar 2003: 172; 
Jones, 2000: 54). In 2005 and 2008 the numbers of legal migrant workers rose to 
1.8 million and 2.1 million respectively (Kassim 2008b), plus an estimated 500,000 
to 1,000,000 illegal migrant workers (Syed Shahir 2006). In terms of economic 
sectors, most legal migrants worked in manufacturing, plantations, construction, 
domestic service, services and agriculture (see Table 2). If one included illegal 
migrants, the proportion of migrant workers would be far higher in construction but 
with a significant presence also in plantations, domestic service and manufacturing 
(Wong & Anwar 2003: 174-175). In terms of nationality, most legal migrants come 
from Indonesia, Nepal, India, Myanmar, Vietnam, Bangladesh, the Philippines and 
Pakistan (for developments over the years, see Table 3). Most regularised illegal 
migrants came from Indonesia (88.1 per cent in the regularisation programme of 
1998), Thailand (6 per cent), Bangladesh (5 per cent), Myanmar (2.5 per cent), 
India (1.9 per cent) and Pakistan (0.8 per cent) (Wong & Anwar 2003: 174-175). 

Table 3: Distribution of migrant workers by Country of Origin (%) 

Country 1997 1998 1999 2000 2001 2002 2006* 
Indonesia 50.4 53.3 65.7 69.4 68.4 64.7 67.5 

                                                                                                                            
gender, it is mainly on women alone rather than comparing women and men and, in most 
cases, it refers to domestic workers or trafficked women. Second, official statistics and 
reports systematically ignore gender as a variable. For instance, the government report on 
the Impact of Foreign Workers in the Malaysian Economy (2004) assesses the number of 
legal and illegal migrant workers, their nationality, occupational categories, location, skill 
levels and duration of employment but gives no data regarding the number and work 
characteristics of female and male migrant workers. 
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Bangladesh 39.4 37.1 27.0 24.6 17.1 9.7 3.2 

India 3.1 3.6 3.2 3.0 4.0 4.6 7.7 

Myanmar 2.2 1.3 0.9 0.5 1.0 3.3 5.1 

Thailand 0.5 0.7 0.5 0.4 0.4 2.4 0.4 

Philippines 2.7 2.7 1.8 1.2 1.0 0.8 1.2 

Pakistan 1.7 1.0 0.6 0.5 0.4 0.2 0.8 

Nepal 0.0 0.1 0.1 0.1 7.3 9.7 11.1 

Others 0.0 0.2 0.2 0.3 0.4 4.6 5.5 

Source: Ministry of Finance (2005) *: Data obtained from the New Straits Times, 19 July 

2006.  

In general terms, we can conclude that economic growth in Malaysia, which has 
been related with an export-oriented economy since colonial times, has always 
been achieved by relying on immigrant labour. In other words, the export of goods 
and the import of migrant labour have been, and still are, closely entwined 
concepts in Malaysia. While in colonial times the exportation of tin and rubber 
within the increasingly connected world economy was made possible by the 
importation of Chinese and Indian labour, in the last decades the country’s 
exportation of manufactured goods within an increasingly globalised economy has 
been based on the importation of migrant labour from Indonesia, Bangladesh, the 
Philippines and other Asian countries. At the same time, while sustaining growth, 
immigration has contributed to the consolidation of a dual labour market that in 
turn has intensified Malaysian reliance on migrant labour. In colonial times, labour 
in the foreign-owned, export-oriented tin and rubber sectors was mainly performed 
by immigrants. In recent decades, migrant labour has not remained limited to 
export-oriented sectors but has been present in those jobs perceived by local 
workers as dirty, degrading and dangerous. This explains why, despite the recession 
and growing unemployment of 1985, 1997 and 2002, employers’ complaints of 
labour shortages persisted. 

 

3.3. TOWARDS A GUESTWORKER POLICY 

3.3.1. Colonial times: By the time British metropolitan interests had begun to seek 
large supplies of cheap labour, Chinese workers had become a relatively freer 
labour force. They were perceived as ‘very closely knit, self-governing 
communities, homogeneous, united in aim, if often mutually antagonistic, and, by 
virtue of their secret society or guild organization, with strong internal and 
discipline and stability to present a united front to outsiders’ (Jackson 1961: 57). In 
short, the early colonial, metropolitan-protected plantation industry found Chinese 
labour too organised and expensive. The colonial economy, tied to the ups and 
downs of the capitalist world trade cycle, required an alternative (cheap, stable and 
continuing) supply of foreign labour. The British colonial authorities therefore 
turned their attention to Indian workers. 
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Unlike Chinese workers, South Indians were perceived as a ‘peaceable and easily 
governed race’. There was general consensus that South Indian Tamils were 
reliable and ideal for plantation work as they were supposed to have all the 
‘required qualities’ such as humility, loyalty, docility, submissiveness, malleability 
and scant self reliance (Summugam a/l Rengasamy 2006: 265). Most came from 
landless, untouchable and vassal groups, for example the paraiyan, chakiliyan and 
pallan castes, and were therefore well-accustomed to being in thraldom to the 
upper castes and subject to the paternalism of the British Raj (Selvaratnam 1980: 
9). Poverty in South India itself also played an important role. In particular, the 
agrarian crisis in the Madras Presidency and the further pauperisation of peasants 
due to British imperial policy spurred on their readiness to migrate (Stenson 1980: 
17; quoted in Ramachandran 1994: 53). Apart from being perceived as a cheap, 
docile labour force, the employment of Indian labour was also meant to 
counterbalance the growing Chinese population in Malaya, as is reflected in the 
statement of Sir Fredrick Weld, Governor of the Straits Settlements, who noted in 
1887, ‘I am anxious for political reasons that the great preponderance of the 
Chinese over any other races in these settlements, and to a less marked degree in 
some of the Native States under our administration, should be counterbalanced as 
much as possible by the influx of Indian and other nationalities’ (quoted in Parmer 
1960: 19). 

Unlike Chinese immigration, Indian immigration was planned and supervised by 
the colonial authorities so as to suit themselves and British employers. The fact that 
India was under the rule of the same colonial empire paved the way for the 
Malayan government’s importing and exporting of Indian labour according to its 
requirements in Malaya. When labour was in demand, the Malayan government 
issued licenses to recruiters so that ‘fresh workers’ could be brought into the 
country. When the rubber market was depressed, the government shared expenses 
with the Indian Immigration Fund – based partly on a levy imposed on all planters 
who used Indian labour (on a per capita basis) – for the repatriation of Indian 
workers back to their homes (Beeman 1985: 264; Ramachandran 1994: 106). By 
regulating migration, employers were able to exploit to best advantage the 
productive capacities of their estates. They were immune from the danger of wage 
increases caused by labour shortage. By using repatriation as an unemployment 
policy, the State was able to avoid the costs of unemployment such as public-works 
programmes and welfare facilities. Although the tactic was opposed by employers 
who feared future labour shortages, the colonial authorities preferred repatriation to 
maintaining the unemployed (Beeman 1985: 264).  

It is important to make clear that Indian migrants were only expected to return 
home in case of unemployment and health problems. The rest could stay in colonial 
Malaya as long as they were required. In fact, to ensure a stable supply of low-
wage labour and the stability of the Indian migrant community, the colonial 
government had encouraged entire Indian families to migrate. This policy was 
manifested by an increase in the percentage of Indian women living in Malaya 
(from 26.1 per cent in 1911 to 39.9 per cent in 1931) and resulted in the settlement 
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of many Indian migrants. However, they could only settle as ‘eternal foreigners’. 
As perceived ‘birds of passage’, Indian and Chinese migrants were not granted 
nationality status or full rights for this would have been at odds with the stated 
policy of ‘ruling’ Malaya for the Malays or, in other words, of considering only 
Malays as ‘sons of the soil’ (Kaur 2004: 4; Selvaratnam 1980: 11). As stated in the 
Malaya Tribune, ‘[A]n Indian or a Chinese after settling down in Malaya under 
British colonization and British protection may become a British subject or British 
protected subject according to the English law, but it is not right to identify such a 
man as a subject of the Malay rulers, unless he adopts the Malay religion, 
according to the custom’ (quoted in Selvaratnam 1980: 11). 

3.3.2. Postcolonial times: By Independence in 1957 the Malays represented 49.8 
per cent, the Chinese 37.2 per cent and the Indians 11.1 per cent of the total 
population (Chin 2002: 44). These ethnic categories had in fact acquired real or 
imagined attributes such as language, customs or religion under colonial rule. 
While the Malays had previously been divided into sub-ethnic categories such as 
Javanese, Bugis or Minangkabau, the Indians into social castes and the Chinese 
into dialect groups, the official idiom of the colonial government, together with a 
series of policies and legislation, had now merged all these differences into three 
ethnic categories (Shamsul 1998: 136). As I have noted, the term ‘Melayu’ became 
the term exclusively used to refer to all those who ‘speak the Malay language, 
profess Islam and habitually follow Malay customs’. Moreover, Malay, Chinese 
and Indian identities were constructed and segregated according to employment 
and geographic space. While Malays had been encouraged to remain as 
predominantly peasants in rural areas, the Indians had been channelled to 
plantations and infrastructural projects and the Chinese had managed tin mines and 
small businesses in emerging urban areas (Chin 2000: 1053).  

The new Malaysian State was thus constructed on the basis of these three groups. 
The tricky question of acknowledging non-Malay presence and demands without 
negatively affecting Malay claims to political and cultural dominance was resolved 
with the so-called Bargain of 57 according to which Chinese and Indians were 
granted citizenship and, in return, these two minority groups accepted Malay as the 
national language, Islam as the national religion and an electoral system that 
ensured Malay political dominance by favouring the rural districts in elections 
(Spaan, van Naerssen & Kohl 2002: 163). This led to the new government being 
organised on an ethnically ‘consociational’ basis,13 in which each political party 

                                                 
13 The proponents of the concept of consociationalism argue that it represents the only 
effective way of organising democracy in an ethnically plural society. At the same time, it is 
commonly accepted that the kind of democratic institutions it generates have certain 
features that are intrinsically anti-democratic. For instance, decision-making is by secret 
negotiations within the grand coalition. This means that consociational democracy contains 
significant elements of elite control since political decisions are monopolised by an elite 
coalition (Lijphart 1969: 213). This leads Brown to argue that the ethnically consociational 
state should be rather understood in terms of class: ‘[T]he postcolonial Malaysian state was 
the result of the alliance between bourgeois class fractions through the political institutions 
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represented one racially-based communal segment of the society. Ever since then 
the Malaysian government has been ruled by an alliance of the three major ethnic 
parties: United Malay National Organisation (UMNO), Malayan Chinese 
Association (MCA) and Malayan Indian Congress (MIC). 

One of the first pieces of legislation passed by the new nation-state was an 
Immigration Act (1959) to regulate the entry and movement of foreigners into 
Malaysian territory. The new legislation was designed to restrict entry of family 
members of local residents and, in so doing, it claimed to be safeguarding the 
employment and livelihood of established residents as well as bringing about 
further assimilation in the country (Kaur 2004: 15). The Immigration Act was 
followed by an Employment Restriction Act (1968) which made access to the 
labour market for foreigners contingent upon possession of a work permit. As 
Wong has observed, the institution of the new nation-state was thus made legally 
coterminous with that of a closed labour market. While citizenship conferred the 
right of residence within the bounds of a nationally-defined territory and gave right 
of entry to its labour market, foreigners were exempted from both (Wong 2002: 4). 
However, there was an additional important nuance. Although the legislation 
referred to citizenship, in practice it had a notable ethnic component. 

On the one hand, the Immigration Act and the Employment Restriction Act 
affected primarily Chinese and Indians. In particular, those who had not taken out 
citizenship, some of whom had been resident in the country for all or most of their 
lives, were compelled to leave or were repatriated. Moreover, further tightening of 
migration rules made it even more difficult for Chinese and Indian migrants to 
enter the country and join their family members (Kaur 2004: 15). On the other 
hand, immigrants from the neighbouring islands of the archipelago, such as 
Sumatra and Java, did not fall under the legal category of ‘aliens’ and hence did 
enjoy free entry to Malaysia and its labour market (Wong 2002: 5). In this regard, 
we can conclude that the application of the first migration policies in Malaysia was 
based on two (sometimes contradictory) principles: citizenship and ethnicity. In 
other words, the border was drawn not only between citizens and non-citizens but 
also (or at the same time) between Malays (including Indonesians) and non-
Malays. 

This double border continued to operate in practice until the late 1980s. Until then, 
the presence of thousands of Indonesians working illegally in rubber and oil palm 
plantations and on construction sites did not attract much public attention. They 
were perceived as temporary (even seasonal) workers and as similar to Malays. 
The border became even more blurred when, as Pillai has shown (2005: 169-170), 
most illegal Indonesian migrants received their permanent residence status within 
two or three years of entry and some even within months. Some of them obtained 

                                                                                                                            
of an alliance between racial groups, in which subordinate racial class fractions were 
persuaded to ally with dominant racial class fractions within patronage parties structured on 
avowedly ethnic communal lines’ (Brown 2002: 214).  
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these documents legally, others illegally or with the connivance of State officials. 
The main result of this (selective) border permeability was that most Indonesians 
who arrived before the late 1980s could settle in Malaysia. This had a spin-off 
effect: their offspring could become citizens of Malaysia and hence be qualified as 
Malays under the affirmative action programmes designed to bring the Malay 
community into socioeconomic parity with the Chinese and Indian communities.14 

3.3.3. From the late 1980s onwards: As Indonesian migrants started to move to 
urban areas and particularly to those economic sectors reserved for local workers, 
their presence started to be seen as challenging the NEP employment policy. In 
other words, they were deemed to be competing with local workers in the labour 
market and particularly as challenging the preordained redistribution of wealth and 
employment among the different ethnic groups. For instance, in the mid- and late 
1980s Malay petty traders in the major cities staged vociferous protests against 
illegal Indonesian workers as they feared being economically displaced. Moreover, 
non-Malay communities accused the State of turning a blind eye to the inflow of 
Indonesian migrants and hence surreptitiously increasing the Malay share of the 
overall population. Although Dorall argues that ethnic politics correlate with 
migration politics (Dorall 1989), this view needs to be nuanced since the main 
importers (including recruiting agencies) and employers of migrant workers have 
been non-Malays and particularly the Chinese (Kassim 1997: 23).  

My main argument is that the reaction to illegal (Indonesian) migration in the late 
1980s should be understood not only in ethnic terms but also and, above all, from a 
social class perspective: it was the urban lower-class Chinese (mainly represented 
by the Democratic Action Party) who, like their Malay correlates, felt threatened by 
migrants’ presence. In this regard, although the association of ethnicity with 
economic function still characterises union membership to a certain degree,15 it is 
not surprising that, since the mid-1980s, Malaysian trade unions have opposed the 
presence of migrant workers. As argued repeatedly by the Malaysian Trade Union 
Congress (which claims to be the only mass multiracial organisation in Malaysia), 
trade unions have seen migrant workers as obstacles to their efforts to fight for 
better wages and work conditions. When employers asked for migrant workers on 
grounds of alleged labour shortages, trade unions have always replied that there 
was a shortage of cheap labour but not of labour per se.  

                                                 
14 These programs were launched by the NEP as a way of restructuring society by 
dismantling the identification of ethnicity with economic function and geographic space. 
For instance, they included the introduction of quotas for public and private employment of 
Malays or the creation of the Bumiputera Commercial and Industrial Community (BCIC). 
Bumiputera literally means 'Sons of the Soil', a category that encompasses Malays and 
other indigenous peoples of Malaysia. 
15 Although it has gradually changed as a consequence of the employment quotas 
implemented under the NEP, Malays still dominate public-sector unions such as those 
pertaining to civil defence and agriculture. The percentage of non-Malays is higher in 
private-sector unions in the banking and several service sectors. Indians dominate union 
membership in the plantation sector (Chin 2000: 1045). 
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The need to protect the national labour market finally displaced ethnicity as a key 
component of (the implementation of) migration policies, thereby setting up 
citizenship as the undisputed barrier or border for free entry to the labour market. 
This gradual closure and delimitation of Malaysian borders gave rise to a twofold 
phenomenon: the gradual exclusion of illegal migrants and the development of a 
temporary labour migrant system to ‘manage’ the entry, stay and repatriation of the 
foreign labour force that was in demand yet not wanted. In fact, as I shall show in 
the next sections, both phenomena are interrelated: while the exclusion of illegal 
migrants finally led the government to organise labour migration flows to 
Malaysia, the rigidities of the migrant labour system created new illegal 
immigrants as well as other kinds of illegality.  

As an issue of national significance, illegal migration was first raised in Parliament 
in 1976 by members of the opposition Democratic Action Party (DAP). This was 
followed by the introduction of the term pendatang haram (illegal migrant) or the 
more politically correct pendatang tanpa izin (migrant without permission) into the 
Malaysian public vocabulary shortly thereafter (Wong & Anwar 2003: 169). While 
at first it referred to the Vietnamese refugees (‘boat people’) who arrived in 
Malaysia in the late 1970s, in less than a decade it would become almost 
synonymous with illegal Indonesian migrant. This shift came hand-in-hand with 
new connotations that associated illegality with contagious diseases, begging, 
prostitution, ‘deviant’ religious teaching, urban squatters, criminality and 
subversive political activities. These negative images have contributed to what 
Fernandez (1997) has called ‘migrant bashing’, literally and figuratively, in society. 
As noted by Chin, the question is not whether some migrant workers engage in 
unlawful activities but rather that such negative representations became ‘a key 
management strategy of migrant workers’ public identity as outsiders or ‘illegals’ 
whose movement in society must be surveilled, if not overtly contained’ (Chin 
2002: 33).  

This process has barely been challenged by Malaysian NGOs. In fact, only a few 
organisations (such as Tenaganita and Suaram) work for the defence of (legal and 
illegal) migrant workers’ rights in Malaysia.16 Multiple reasons have been given by 
way of explaining this lack of response. First of all, human rights arguments often 
end up disempowering activists who risk being branded as pawns of the West by a 
government that frequently professes Asian values17 (such as loyalty, hard work 
                                                 
16 These organisations are primarily concerned with providing shelter and legal support to 
migrant workers, voicing discontent in press releases and conferences and pushing the 
government for comprehensive policies on recruitment procedures, monitoring of local 
recruiters, equal treatment between non-citizens and citizens and the development of 
support mechanisms. 
17 The concept of ‘Asian values’ came into vogue in the 1990s and refers to refer to a 
unique set of Asian institutions and political ideologies. The concept was particularly 
popular in Malaysia, Singapore, Indonesia and India. Although there is no clear single 
definition, the upholders of Asian values refer to the following aspects: predisposition for 
strong, stable leadership rather than political pluralism; respect for social harmony and an 
inclination towards consensus as opposed to a tendency towards dissent or confrontation; 
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and docility) as opposed to Western-derived human rights norms (Gurowitz 2000: 
864). Secondly, many activists and NGOs, frequently ‘leftist’ in orientation and 
potential allies of immigrants, are non-Malay. This might explain their limited role 
in the defence of (mainly Indonesian) migrant workers (Gurowitz 2000: 875). 
Finally and probably above all, as illustrated by the arrest and trial of Irene 
Fernandez (head of the NGO Tenaganita) for publishing a report that denounced 
abuses in detention camps, laws such as the Internal Security Act (a preventive 
detention law in force since 1960) and the Printing Presses and Publication Act (a 
law on dissemination of information, in force since 1984) have been used to 
suppress open debate and check opposition from civil society. 

In parallel with its policy of excluding the illegal migrant, the Malaysian State 
introduced in 1991 a set of measures to regulate the recruitment, employment and 
return of migrant workers. In general, these measures sought to determine age, 
gender, nationality, employment sector, location and duration of residence and 
employment of foreign workers in Malaysia. The idea behind these specifications 
was to adapt labour migration to the requirements of a set of preconceived factors 
such as the level of economic activity and rate of unemployment, sectorial labour 
market imbalances, the numbers of undocumented workers, national security, 
diplomatic relations and the pressure of particular interest groups (Kanapathy, 
2004: 382). Most Malaysian scholars have argued that migration policies have been 
inconsistent, changing and ad hoc (Pillai 1999, 2000, 2005; Kassim 1993a, 1994b, 
1995, 1997, 1998; Chin 2002; Kanapathy 2004). However, as I shall argue in the 
next section, what has been defined as ad hoc could be understood as part of a 
guestworker policy aiming at maintaining high levels of labour migration while at 
the same time working towards the closure of national borders. 

 

3.4. LETTING THEM IN... 

3.4.1. Defining numbers: By regulating migration flows, the State aims to define 
the number of migrants allowed to enter and work in the country. In the Malaysian 
case, this has been determined by two contradictory demands. On the one hand, as 
just noted, migrant workers were perceived as necessary in order to ease labour 
shortages in critical sectors such as plantations, construction, manufacturing and 
services. Since economic growth has depended on foreign investments that were 
attracted by emphasising low labour costs, the availability of cheap foreign labour 
was seen as essential. On the other hand, migrant workers were also perceived as a 
threat to what was deemed to be the proper redistribution of wealth and 
employment among the different ethnic groups (Malay, Chinese and Indian). As we 

                                                                                                                            
acceptance of wide-ranging and thoroughgoing state and bureaucratic intervention in social 
and economic affairs; concern for socioeconomic well-being instead of civil liberties and 
human rights; and preference for the welfare and collective food security of the community 
over individual rights.  
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have seen, trade unions have systematically opposed the entry of migrant workers. 
This dilemma between contradictory demands has been solved by letting in only 
those migrant workers perceived as ‘needed’ for economic growth and only in 
those economic sectors or occupations were nationals did not work. While this 
policy is common to most nation-states, what remains to be considered is how the 
Malaysian State defined this ‘necessity’ for migrant workers or, in other words, 
how many migrants were perceived by the State as ‘needed’. 

Although this process is not defined in any published document, it is general 
knowledge that employers are required to advertise their vacancies in local 
newspapers and through the Electronic Human Exchange System of the Human 
Resources Department. If no national workers are available, employers should 
submit an application for the recruitment of migrant workers to the Ministry of 
Home Affairs. These applications, according to an official of the Immigration 
Department, are sent to a specific technical committee that defines whether the 
application is ‘genuine’ or not (interview 6 October 2006, Kuala Lumpur). This 
means considering whether there are national workers available; whether the 
request complies with the quota established for each economic sector (for instance, 
in 2006, this quota was one migrant worker for every three local workers in 
manufacturing; but three for every one in construction); or whether applicants are 
direct employers or recruitment agencies, in which case applications would be 
rejected. Other factors that may be taken into account are the volume and duration 
of the project, whether the employer is a subcontractor or the main contractor and 
the jobs for which migrant workers are required. As the representative of the CIDB 
(Construction Industry Development Board Malaysia) observed, ‘For specific tasks 
– the most difficult, dangerous and dirty tasks – employers can bring as many 
foreign workers as they want. I mean, for these tasks, there is no ratio between 
locals and foreigners’ (interview 10 October 2006, Kuala Lumpur). 

Trade unions complain that this process should be more transparent. As the 
representative of the Malaysian Trade Union Congress said, ‘The government 
should establish which sectors need foreign workers and how many’ (interview 31 
October 2006, Kuala Lumpur). Similarly, the representative of the Malaysian 
Employers Federation denounced this as ‘[…] a cumbersome procedure. It depends 
a lot whether you know somebody there. If you are close to officials from the 
Immigration Department, you get it. If not, you can keep waiting for months and 
months, just going around from one person to another’ (interview 13 September 
2006, Kuala Lumpur). In fact, apart from the requirements mentioned above, 
applications can be revised case by case. This means that having good contacts 
within the Immigration Department can indeed facilitate and speed up the whole 
recruitment process. These contacts can be direct between employers and 
government officials or via the so-called recruitment agencies, which often mediate 
between employers and the Malaysian government. Despite such limitations in the 
procedures, between 400,000 and 700,000 migrant workers enter Malaysia every 
year. These numbers would seem to suggest that the ‘necessity’ for migrant 
workers is defined in broad terms. As the representative of the Malaysian 
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Agricultural Producers' Association (MAPA) remarks, it seems that, ‘For 
employers it’s not a problem to get foreign workers’ (interview 14 September 2006, 
Kuala Lumpur). 

Apart from this case-by-case evaluation of foreign labour demands, the Ministry of 
Home Affairs has regularly enforced a series of bans (in 1993-1994, 1997, 2001, 
2002, 2005) on different categories of migrant workers. In 1997 this was justified 
by the Prime Minister Dr. Mahathir Mohamed who argued that, ‘The country 
cannot go on depending on foreign workers. We have 20 million people and 1.7 
million foreign workers. If we allow this to go on we would risk losing control of 
our country’ (Bulletin Imigresen, 1997; quoted in Wong & Anwar 2003: 181). 
While, here, the Prime Minister referred to security reasons, on other occasions the 
freeze on employment of migrant workers was justified by the need to protect 
national workers, to prevent social problems or to reduce the amount of remittances 
sent by migrants to their countries of origin. Despite all these arguments, 
employers’ complaints about the persistence of labour shortages and their negative 
consequences on economic growth (affecting national and multinational companies 
as well as government-constructed megaprojects) led on each occasion to an 
immediate lifting of the ban. For instance, in 1997 the prohibition on fresh labour 
recruitment meant that out of the employers’ requests for 225,275 work permits in 
1998, only 2,876 were granted (Wong & Anwar 2003: 181). However, as it was 
revealed that RM 2 billion had been lost in 1997-1998 because of labour shortages, 
by mid-1998 the government had announced that permission would be given to 
foreign exchange sectors (such as plantations) to employ ‘fresh’ migrant workers as 
well as to redeploy migrant workers from other economic sectors. In early 1999 the 
freeze on the importation of foreign labour was lifted in the construction, 
manufacturing and service sectors.  

These constant shifts in terms of allowing, restricting and banning migrant entry 
have been interpreted by most Malaysian scholars as outstanding examples of the 
ad hoc, stop-go character of Malaysian migration policies. From a historical 
perspective, it becomes clear that these shifts resulted from the dilemmas and 
contradictions underlying the State’s decisions in the field of migration. As the 
Human Resources Ministry once said, ‘The government was seeking to strike a 
balance between ensuring there is no labour shortage and employers not taking 
advantage of the situation at the expense of local workers’ (New Straits Times, 28 
November 1991). This balance, however, was sometimes difficult to attain. Despite 
the recurrent introduction of temporary bans on the employment of migrant 
workers, the Malaysian State did always re-open the ‘gates’ in the end. We can thus 
conclude that employers’ demands were systematically attended to. This was the 
case not only because employers succeeded in imposing their interests but also 
because economic growth and development was one of the main concerns of the 
Malaysian State itself. 

3.4.2. Regulating migrants’ origins: State regulation of migration flows has 
sought to determine not only the number of migrant workers allowed to enter in the 
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country but also their origins. As in the colonial past, the State aimed to create a 
docile and malleable labour force by diversifying migrants’ origins. This has 
meant, in particular, countering the power of a specific sending state or the 
dominance of a specific national group within Malaysian national territory. The 
best illustration of the former is the case of the Philippines. When, in 1997, the 
Filipino State asked for an increase in the wages of Filipino domestic workers in 
Malaysia (from RM500 to RM75018), the Malaysian State reacted by banning their 
employment. An illustration of the latter is the case of Indonesian migrants. In 
2002, following several riots in work places and detention camps, the government 
announced a ‘Hire Indonesians Last’ policy, that is, effectively putting a stop to the 
recruitment of Indonesian migrants. The official argument, as expressed by Prime 
Minister Mahathir, was that it was time for Indonesian workers in Malaysia to be 
‘replaced’ by workers of other nationalities. As in the past when Indian labour was 
promoted by the colonial authorities to counterbalance Chinese presence in 
Malaysia, labour migration from countries such as Vietnam or Myanmar started to 
be encouraged after 2000 in order to reduce Malaysian reliance on Indonesian 
labour. 

But to what extent could the Malaysian State determine the origin of the Malaysian 
migrant labour force? In fact, here too, the markets countered any policy that did 
not fit their demands. For instance, the ban on Filipino domestic workers was 
followed by an immediate reaction from employers. ‘Consumers’ of this specific 
kind of labour, which is to say families that were set on having Filipino domestic 
workers, protested by arguing that they should have the right and the freedom to 
choose the characteristics of their own domestic workers. Interestingly, their 
arguments were exclusively in terms of market demand. For instance, an employer 
protested in a local newspaper, ‘Since Indonesian maids are Muslims, it is not 
proper to ask them to cook certain food. To hire an Indonesian maid would only 
cause inconvenience to us and the maid. [...] We are comfortable with Filipino 
maids because they can speak English and are hardworking. [...] If we can afford 
to pay, why not let us hire them since it is our money?’19 (New Straits Times, 8 
                                                 
18 The present exchange rate for the Malaysian Ringgit (RM) (December 2009) is 1 USD = 
3.39850 RM and has ranged from approximately 3.8 RM to 3.5 RM in the last 10 years. 
The family average income is 3,000 RM per month. Although Malaysia has no 
comprehensive law on minimum wage, in 2009 some 30,000 plantation workers nationwide 
received a minimum wage of RM500-RM600 per month (The Malaysian Insider, 6 June 
2009). 
19 Few years later, in 2003, the Malaysian government attempted to restrict the employment 
of domestic workers to households in which both parties shared the same religious beliefs. 
In particular, the aim of this regulation was to restrict employment of Muslim domestic 
workers only to Muslim households. As said in a local newspapers, the purpose was 
'Muslim maids for Muslim households' (The Sun, 15 April 2003). However, and again 
following employers' protests, this 'same-religion rule' was withdrawn immediately after its 
announcement. The main employers' concern, as observed by Tokunaga (2005), was that it 
could diminish their choices – at the moment about 90 percent of all legal domestic workers 
were Indonesian and most of them Muslim – for the purchase of care services. There also 
existed concerns that this new regulation could threaten the 'multi-racial society' of 
Malaysia and its goals for pluralistic integration. 
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September 1997). Similarly, a group of employers protested in an open letter to 
another newspaper, ‘Please do not tell us that we can settle for other nationalities. 
We have our preference. Isn’t Malaysia a democratic society?’ (Business Times, 11 
September 1998). Once again, following such protests, the ban was immediately 
lifted.  

Partly thanks to employers' demands, the Filipino State succeeded in imposing its 
own conditions beyond its national borders. This State transnationalism, or 
transnationalism from above, resulted in fact from the commodification of Filipino 
domestic workers (see Ezquerra & Garcés-Mascareñas 2008). Indeed, only by 
envisaging them as luxury goods or consumption goods with added value, or as the 
‘Mercedez Benz of domestic workers’, could the Filipino State impose higher 
wages for its domestic workers in Malaysia. In fact, in 1995 the Indonesian 
government had tried to do the same thing but without success. In this case, 
employers’ protests were substantially different. For instance, one employer 
argued, ‘With RM1000 a month [the wage demanded by the Indonesian State], it is 
better for me to hire two Filipino maids who are better trained and understand 
English since my current Indonesian maid does not even know what a refrigerator 
is’ (New Straits Times, 28 February 1995). Independently of ‘the market value’ of 
its domestic workers, Indonesia’s demands were rejected on the basis of two main 
arguments. First, Malaysia is the main destination country for Indonesian migrants. 
In this regard, in contrast with the Philippines, the argument was that ‘they had no 
other alternative but to accept our conditions’. Second, Indonesian domestic 
workers are mainly employed by the Malaysian middle-class who cannot afford to 
pay more.  

While the Indonesian government could not impose its wage conditions within 
Malaysian national territory, neither could the Malaysian government impose a ban 
on the recruitment of Indonesian migrant workers. The ‘Hire Indonesians Last’ 
policy, which was meant to stop Indonesian labour migration to Malaysia, clashed 
with the structural significance of Indonesian workers in the Malaysian economy. 
For instance, as 70 per cent of all construction workers were Indonesians, this halt 
was followed by the overnight reduction of construction output by some 40 per 
cent. It was also estimated that because the ‘disappearance’ of Indonesian harvest 
workers, vegetable prices would rise as much as 30 per cent (Liow 2004: 22). In 
consequence, the policy was quickly recognised as unviable and abruptly rescinded 
after two weeks. The executive director of the Malaysian Employers Federation 
argued the impossibility of renouncing Indonesian workers in the following terms, 
‘Based on employers’ experience, the Indonesian workers are more suitable to 
work in this country due to several reasons. Firstly, the Indonesians have no 
problems in adjusting to the Malaysian culture in terms of language, social, food 
and religion. Secondly, the working environment in Indonesia is similar to 
Malaysia and they have the necessary skills required in Malaysia. Language is also 
an important factor to be considered as the Indonesians have similar mother 
tongue as Malaysians and thus facilitate communication and training [sic]. 
Thirdly, employers have positive views on the work culture and attitude of 
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Indonesian foreign workers who are willing to work extra hours to increase their 
productivity’ (New Straits Times, 14 February 2002). 

While in the cases of the Philippines and Indonesia the State regulation of 
migrants’ origins was opposed by employers’ demands, in other cases it could be 
implemented without much conflict and protest. In 1997, for instance, a freeze on 
the recruitment of Bangladeshi workers was imposed arguing, first, that 
Bangladeshi migrants caused social unrest, particularly as a consequence of the 
alleged popularity of Bangladeshi men among Malaysian women. Second, the 
Malaysian government justified the halt by referring to the abuses committed by 
Bangladeshi recruitment agencies. As described by an Immigration Officer, 
‘Bangladeshi agencies charged at that time around 10,000 to 15,000 RM per 
worker. The workers themselves had to pay it. This was a lot and led to 
exploitation. So in 1996 we said: before recruiting more Bangladeshi workers, 
solve first your problem at home!’ (interview 6 October 2006, Putrajaya). As a 
result of this halt, the presence of Bangladeshi workers decreased from 
representing 39.9 per cent of all migrant workers in Malaysia in 1997 to just 3.2 
per cent in 2006. While reducing the number of Bangladeshi migrants in Malaysia, 
this same policy led to rising numbers of workers from new emigration countries 
such as Myanmar (from 2.2 per cent in 1997 to 5.1 per cent in 2006), Nepal (from 
0 to 11.1 per cent) and Vietnam (from 0 to 4 per cent) (see Table 3). 

3.4.3. Privatisation of recruitment: In contrast to European guestworker 
programmes, in Malaysia the recruitment of migrant workers has always been 
managed by private agencies. Dubbed manpower suppliers or more recently labour 
outsourcing companies, these private agencies organise the whole migration 
process from the small village in Indonesia, Bangladesh or Nepal to the factory, 
plantation, construction site or household in Malaysia. Following employers’ 
requests, recruitment agencies in Malaysia contact their counterparts in the country 
of origin. These counterparts recruit migrants in the villages (often through other 
agents) and send the required information to the Malaysian agency. Once 
employers agree on the characteristics of the migrant workers proposed, both the 
agency in the country of origin and the one in Malaysia initiate the legal procedures 
to send and receive them in Malaysia. Recruitment agencies in Malaysia organise 
not only the whole registration process but also the renewal of the work permit and 
the annual payment of medical check-ups, insurance and levy. 

Employers have often defended the presence of recruitment agencies by stressing 
their role as coordinators of the recruitment process as well as in the deployment of 
migrant labour from completed jobs to new ones. From this perspective, 
recruitment agencies have often been presented as necessary ‘managers’ or 
‘guardians’ of a migrant labour system that does not work alone or, in other words, 
that needs ‘someone in the middle’ to cope with the distance between labour supply 
and demand, deal with legal procedures, re-distribute migrant labour and return 
immigrants to their countries of origin after the prescribed period of time. This is 
how recruitment agencies present themselves as well. The president of the 
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Malaysian Association of Foreign Maid Agencies went still further, stating on 
several occasions that recruitment agencies are the only entities that can control 
employers and mediate between them and migrant workers: ‘If you come without 
an agency, who controls the employer? I told the government that foreign workers 
should always come through an agency. The agency makes sure that employers 
pay. The agency also makes sure that employers send their workers back to their 
countries of origin after the termination of their contracts’ (interview 26 
September 2006, Kuala Lumpur). 

At the same time, recruitment agencies have often been portrayed as ‘unscrupulous 
people’ who overcharge migrant workers and ‘cheat’ them. The Malaysian 
newspapers are full of such cases. For instance, cases of migrant workers who have 
been given false promises in terms of salary and work conditions are reported 
almost every week. There are also cases of migrant workers who are abandoned on 
arrival in Malaysia after having paid huge amounts of money to their recruitment 
agencies. Without proper documentation or without a real employer behind their 
work passes, they immediately become ‘illegal’ and therefore may be deported to 
their countries of origin just after arriving in Malaysia. In fact, this is not so unlike 
the abuses committed by Indian recruiters (kanganies) in the late nineteenth 
century. Then, as now, it was regularly denounced that recruiters used bribery to 
encourage workers to migrate, promised young people a guaranteed good future, 
exploited family quarrels to induce people to migrate and gave false information 
about wages and living conditions in Malaya (Sandhu 1969: 100; Parmer 1960: 58; 
Ramachandran 1994: 60-61). In this regard, one contractor reported to a 
Commission of Enquiry in 1890, ‘I can confidently assert that not one single coolie 
who leaves India knows the real value of the rupee in this country, nor the cost of 
living here. The recruiters are scoundrels to a man; they not only make gross 
misrepresentations to the intending emigrants, but even employ force to bring them 
over’ (quoted in Netto 1961: 24).  

Employers, trade unions, NGOs and the government itself have coincided in 
denouncing recruitment agencies, accusing them of charging exorbitant fees and 
practising a great number of irregularities. On the one hand, employers and 
government officials have underlined how these irregularities make the whole 
recruitment process more problematic and inefficient. For instance, companies 
often complain that agencies are providing them with ‘[…] the wrong types of 
foreign workers and this mismatch costs them time and resources’ (Business Times, 
26 September 1992). As a representative of the Malaysian Agricultural Producers’ 
Association stated, ‘We don’t take workers from the agency here, because we would 
receive rubbish’ (interview 14 September 2006, Kuala Lumpur). Employers and the 
Malaysian government have also complained that exorbitant fees increase the 
numbers of cases of absconding or running away. As the Rural Development 
Minister Senator put it in 1994, ‘[I]f the foreign workers are required to make high 
repayment because of the high costs, the Government fears that they will abscond 
to seek other jobs’ (New Straits Times, 7 July 1994). On the other hand, NGOs and 
trade unions have been more concerned with migrant workers’ welfare. Their main 
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argument has been that the presence of recruitment agencies, along with their 
regular and irregular practices, have increased the vulnerability of migrant workers 
in Malaysia. 

The ongoing tension between the demand for private agents to manage the 
recruitment and employment of migrant workers, on the one hand, and rejection of 
their abusive practices, on the other, is manifest in the formulation of migration 
policies. In 1992 the Human Resources Ministry amended the Private Employment 
Agencies Act 1981 in order to require the use of private agents in the recruitment 
of foreign labour. This change arose from the perceived need for a more ‘orderly 
process.’ Since these agencies were familiar with the required procedures, it was 
thought that their involvement would help to expedite the intake of workers 
(Business Times, 26 September 1992). Three years later, however, the recruitment 
of migrant workers (all but domestic workers) became the exclusive responsibility 
of the Home Ministry’s Foreign Workers Task Force. This shift was then explained 
by the need to circumvent this middleman’s course and establish a centralised 
apparatus that would ensure quicker and tidier processing of workers’ recruitment 
(New Sunday Times, 20 August 1995). Nevertheless, this attempt to centralise 
recruitment was doomed to fail. Although recruitment agencies were formally 
proscribed, employers never stopped using their services.  

As the representative of one recruitment agency declared, ‘We have always helped 
them. But then we were not recognised. We did all the procedures, all the papers, 
but under their name’ (interview 20 September 2006, Kuala Lumpur). In fact, this 
was known and tolerated by the government. The Immigration Department 
repeatedly requested to deal directly with the employers but did not intervene in 
what employers did before and after getting the work permit (interview with an 
officer of the Immigration Department, 6 October 2006, Putrajaya). At the same 
time, this lack of recognition left recruitment agencies in a kind of legal limbo that 
made it even more difficult for the government to control them. This is one of the 
reasons why the government decided to re-legalise recruitment agencies in January 
2006. From then on they have been called ‘outsourcing companies’ and have been 
recognised as the legal employers of migrant workers. As ‘legal’ employers, they 
are responsible for the recruitment and stay of migrant workers in Malaysia. As 
recruiters, they supply or ‘outsource’ their foreign labour to ‘real’ employers. 
Again, this does not differ very much from the past. In the late nineteenth and early 
twentieth centuries, the kangany not only recruited but also supervised and 
organised the migrant labour force within the estates. For this service, as presently 
occurs with the outsourcing companies, the kangany was paid ‘head money’, 
usually two cents a day for every worker who appeared for work (Parmer 1960: 
68).  

Employers had been asking for the creation of outsourcing companies since the 
early 2000s. The Malaysian Employers Federation, the Federation of Malaysian 
Manufacturers and the Master Builders Association Malaysia conceived 
outsourcing companies as a way of facilitating the mobility of workers. Since work 
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permits are only given on the basis of a two-year contract, employers proposed that 
these companies should work not only as recruiters but also as redistributors of 
migrant workers (on a temporary basis) within the Malaysian labour market. 
However, as all employers consistently pointed out, outsourcing companies have 
not fulfilled this role. In particular, the agencies do very little to advance the 
mobility of migrant workers since most of them try to impose on employers a one-
year contract at least. The reason, according to outsourcing companies, is to avoid 
the risk of unemployment. In other words, if migrant workers are not employed as 
outsourced labour the whole of their stay, these companies become responsible for 
their salaries, accommodation and fees, and are thus faced with rapidly increasing 
costs.  

What the outsourcing companies do accomplish is facilitating the recruitment and 
employment of migrant workers. Freed of the complex tasks of organising the 
recruitment, applying for work permits and renewals or being responsible for 
migrant workers’ stay in Malaysia, employers only have to pay a fixed sum (in 
September 2006 it was RM 62 per day and worker) for such services. Moreover, 
according to trade unions and NGOs, this system of labour outsourcing offers 
many opportunities for employers to get around legal obligations and escape 
payment. First of all, it undermines the conditions and wages established in 
collective agreements since outsourcing companies are not employers working in a 
particular economic sector and therefore are not bound to their specific obligations. 
Second, it blurs the legal contours of the employer and his or her responsibility vis-
à-vis migrant workers. As a member of the NGO Tenaganita wondered, ‘Lots of 
employers prefer outsourcing because they are not liable. Who is the employer? 
Some people say that the employer is the one who pays the salary. But sometimes 
the salary is paid through the outsourcing company. Some people say that the 
employer is the one who coordinates. It is not clear. The problem then is: who is 
responsible before the law?' (interview 4 October 2006, Kuala Lumpur). 

In terms of migration flows, the privatisation and commercialisation of recruitment 
but also employment of migrant workers in Malaysia has had a twofold effect. 
First, it has increased the costs of legal migration. A comparison of the cost 
involved is very instructive. While in 2005 recruitment fees via regular agencies 
rose from RM 2,000 to RM 3,000, transport to Malaysia via the jalur belakang or 
back door (mostly by boat) costed from RM 100 to 2,200 (Kejser 2006: 10). Other 
studies have documented the same. In 2002, for instance, the recruitment fee from 
Aceh and Lombok (Indonesia) rose to RM 1,000 and RM 1,200 respectively 
compared with RM 500 and RM 450 for a boat passage to Malaysia (Wong & 
Anwar 2003: 198). In 2007, the fee paid to recruiters of Indonesian domestic 
workers could range between RM 1,000 to RM 2,000 (ISIS 2007). If we add to this 
other expenses such as the passport, induction courses, medical checks and levies, 
it is not difficult to understand why one of the main reasons given by migrants 
(particularly from Indonesia) for not coming through the official channel of 
contract work is the cost of legal entry (Wong & Anwar 2003: 198). In other words, 
given geographic contiguity, the existence of alternative social networks and, in 



63 

recent years, the possibility for ASEAN citizens to enter the country with a visa 
being issued on arrival (since January 2007), the legal channel with its extra costs 
often becomes dispensable if not downright undesirable. 

Second, the presence of recruitment agencies explains, too, why many legal 
migrants fall into illegality once in Malaysia. In some cases, migrants were 
recruited without having a real employer behind their work permits. This means 
that either they were abandoned once in Malaysia or they were asked to work with 
a different employer, which meant they were working illegally. In other cases, 
migrants were brought into Malaysia under forged permits. This is often done in 
order to speed up the procedures and lower the costs. In practice, it meant that 
migrants entered and stayed illegally, often without being aware of it. Finally, in 
other cases, the mismatch between the debts incurred in order to get to Malaysia 
and the salaries obtained once there led migrant workers to the almost intolerable 
situation of having to work for years just to pay back the initial debt. This situation, 
which is not very different from that of the nineteenth-century indentured workers, 
has induced many migrants to run away from their employers. By absconding from 
employers, migrants escaped from debts and bondages. However, since work 
permits are tied to a particular employer, this meant immediately falling into 
illegality.  

The story of Shahjahan Babu, a Bangladeshi migrant who arrived in Malaysia in 
1993, is very illustrative in this regard. Babu was recruited by the Bangladeshi 
recruitment agency Paradise International. He was told, ‘If you work abroad, you 
will be able to bring back money. The more you pay, the more you will earn’. 
However, the situation in Malaysia turned to be very different. When he landed in 
Malaysia, the hotel work he had been promised turned out to be labour on a 
construction site. The next revelation was that his passport was forged, so that, to 
add insult to injury, he was illegal too. His own words, recorded in a tape he sent 
back home, say it all ‘I spent so much to come here as a legal worker. And now to 
serve their interest [recruiters], they’ve made us illegal. What are their intentions? 
Of us five Bangalees, they've separated us all... and put us at different sites, one 
here, another there. Promising us hotel-work, they put us in construction, heavy 
loads to lift, such hard work... yet I didn't tell you, from 7 in the morning till 12 
midnight, no wages, nothing. Finally, after a lot of pleading, they fixed our wages 
at 300 RM. Do we feed ourselves or send money home? Yet, to survive, we’d have 
stayed. (...) We called our agency. They said ‘get out’! We've nothing to do with 
you. (...) Who will be held accountable for this? Who?’ (from the documentary My 
Migrant Soul, directed by Yasmin Kabir). 

 

3.5. ... BUT ONLY AS FOREIGNERS 

The need to protect the national labour market led to the gradual closure and 
delimitation of Malaysian borders. However, while the limits of the nation-state 
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became clearer, as did the distinction between citizens and non-citizens, the 
demand for foreign labour continued to grow in Malaysia. The borders of the 
nation-state became thus more and more delimited while at the same time more and 
more migrant workers were required. The solution was an institutionalised, 
government-regulated temporary labour migration system. Like any guestworker 
programme (see Garcés-Mascareñas 2004), this system sought to let in migrant 
workers but only in those places where they were needed and only for as long as 
they were needed. In the Malaysian case, this has been accomplished on the basis 
of three main principles: immobilisation, taxation and temporality of migrant 
labour. 

3.5.1. Immobilisation of migrant labour: Migrant labour in Malaysia has always 
been restricted to particular economic sectors. While in the late 1980s its presence 
was exclusively permitted in plantations and domestic services, during the 1990s 
permission was extended to the construction, manufacturing and service sectors. 
The idea behind these limitations has been to restrict the employment of migrant 
labour to those jobs rejected by local workers. While both employers and trade 
unions have agreed about the fact that local workers should be given priority in the 
labour market, they have disagreed when identifying the demand for migrant 
workers. On the one hand, employers have always insisted that locals were ‘too 
choosy’ to work in plantations, construction, manufacturing and particular services 
and hence that foreign labour was required to cover labour shortages in these 
sectors. On the other hand, trade unions have denounced the fact that these labour 
shortages were not the result of a ‘genuine’ lack of manpower but of poor wages 
and work conditions. The result has been a changing migration policy that has 
opened up these sectors to migrant workers in periods of economic growth while 
closing them during economic slowdowns such as in 1997-98 and 2002. 

In order to restrict the presence of migrant workers to specific economic sectors, 
their inflow has been regulated by work permits (instead of residential status) that 
are issued for a specific economic sector and tied to a particular employer. This 
policy has had the backing of the main interest groups. First of all, for employers, 
the immobilisation of migrant workers has meant the reduction of migrant-labour 
turnover, particularly in those sectors with lower wages and poorer working 
conditions. In other words, it prevented migrant workers from leaving their initial 
employment to seek better job opportunities. Their immobilisation is, moreover, 
the only legal guarantee whereby employers can recover their initial investments in 
terms of recruitment fees, medical check ups and annual levies. Second, trade 
unions have also been in favour of this policy since it prevents migrants from 
displacing local workers in the labour market. Third and finally, with this policy the 
Malaysian State has sought to hold employers responsible for the presence of 
migrant workers in Malaysia as well as for their return to their countries of origin. 
This responsibility was reinforced by the introduction in 1992 of a mandatory 
security bond (between 250 to 5,000 RM according to nationality and economic 
sector) that is only refunded to the employer once the migrant worker has left the 
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country20. 

The immobilisation of migrant workers has been denounced by most Malaysian 
and international NGOs. Although migrant workers (except domestic workers) are 
protected under the Employment Act, their reliance on a particular employer 
effectively prevents them from seeking redress in the labour or industrial court. 
Since the Immigration Act clearly states that a migrant worker is only allowed to be 
employed and to stay in the country within the premises of the enterprise stated in 
the work permit, if the migrant worker wants to discontinue his or her employment 
due to abuse or exploitative work conditions, or the work permit is cancelled by the 
employer after having being brought to court, the migrant worker has to return 
home. Sometimes a special pass visa is issued in the latter circumstance but it has 
to be renewed monthly and does not give permission to work. Since court cases can 
take months or even years, this means that, in practice, most migrant workers are 
forced to return home before the end of the trial (Tenaganita 2005: 26-34). 

In practice the immobilisation of legal migrant workers seems to lead in many 
cases to a situation of ‘sanctioned bondage’ (see Kassim 1995). As their mobility is 
restricted by the work permit, legal migrants have to accept the terms and 
conditions of their contracts, they do not have the freedom to move from job to job 
and, as we just saw, their labour rights are restricted since their legal presence in 
the country depends on their employers. In this regard, Kassim concludes that 
having legal status accentuates rather than diminishes exploitation of migrant 
workers by their employers or, in other words, that legal employment can be 
counterproductive for the workers (Kassim 1995: 1). In contrast, illegal migrants 
are not tied to their employer as there is no agreement signed and they can leave if 
and when they want. This is evidenced by the high rate of job mobility among 
illegal migrants (Wong & Anwar 2003: 220). In this particular aspect, illegality 
would seem thus to be an advantage to the migrant worker rather than a 
disadvantage. 

At this point it is instructive to refer to some more specific situations. Kassim 
offers two particular examples to illustrate the difference between legal and illegal 
migrant workers. The first example refers to domestic workers. Most legal 
domestic workers live with their employers. In many cases, they do not have a day 
off and they work many more hours than stipulated in their contracts. At the end of 
the month, they are paid a fixed salary that, in most cases, does not correspond to 
the long hours they have been working. In contrast, many illegal domestic workers 
do not live with their employers. Instead they live in rented accommodation in 

                                                 
20 According to the public relations officer of the Immigration Department, the security 
bond can only be refunded to the employers after showing proof that their workers have 
left the country. In the case of ‘running away’, ‘[T]he employer must lodge a police report 
and a copy of the report must be filed with the department for its enforcement officers to try 
and locate the worker’. The money collected through the security bond ‘[…]  will finance 
the cost of deporting any worker who fails to adhere to the conditions stipulated in his 
temporary employment pass’ (New Sunday Times, 15 November 1992).  
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cheap neighbourhoods such as squatter areas. They work for six or eight 
households, they are paid by the hour and can rest at night and on weekends. The 
second example refers to legal factory workers. While they are tied to their 
employers and cannot negotiate or improve their wages and working conditions, 
illegal workers at petrol pump stations, restaurants and construction sites seem to 
be relatively better off. Their salaries are higher, they have more contact with 
people outside the workplace and they can leave if they find better employment 
(for instance, in sectors with huge labour shortages) whenever they want (Kassim 
1995: 12-15). 

Given these differences and the impossibility of improving their working 
conditions by legal means, many legal migrant workers leave their employers and 
therefore become illegal. This is what is daily described in the Malaysian 
newspapers as cases of ‘absconding’ or ‘running away’. Although there are no data 
on the total number of absconders, there is a general perception that this is a 
common phenomenon. For instance, in 1997 an immigration official declared to a 
Malaysian newspaper that most illegal migrant workers working at the new 
international airport had run away from plantations in search of better wages (The 
Malay Mail, 12 June 1997). A member of the Malaysian Palm Oil Plantation 
observed along similar lines that plantation workers run away as soon as they have 
a friend working in the construction sector (interview 21 September 2006, Kuala 
Lumpur). Rudnick (2009: 181) estimates that 20 per cent of the Bangladeshi 
women employed in factories and an undetermined higher percentage of 
Bangladeshi men absconded from their initial jobs. When official data about cases 
of ‘running away’ are given, they refer exclusively to domestic workers. In 2005, 
19,406 cases of running away were denounced to the Immigration Department 
compared to 18,358 in 2004 and 17,131 in 2003 (New Sunday Times, 2 July 2006). 
According to a representative of the NGO Migrant Care, there were 30,000 cases 
of running away in 2007, which represented approximately 10 per cent of all legal 
migrant domestic workers in Malaysia (interview 11 January 2008, Kuala 
Lumpur). 

On the basis of these data, many recruitment agents and even government officials 
suggest that employers should not give migrant domestic workers a day off each 
week. Agents and politicians commonly argue that domestic workers ‘easily fall in 
love’ or they are ‘easily manipulated’. However, if we take into account that their 
situation is even more fragile than that of the other legal migrants, we might well 
conclude that ‘absconding’ is the only real alternative they have if they are to 
improve their situation. Domestic workers are not included in the Employment Act 
and neither are minimum wages or minimum working conditions specified for 
them. As alleged ‘family members’ and ‘non workers’, their bargaining capacity is 
even more limited. What can they do if they are not paid? Or if they have to work 
20 hours a day or cannot have any day off? Or if they are paid much less than 
promised? In many cases, they run away. As Beeman argued (1985: 173), regarding 
Indian workers in colonial Malaya in the late nineteenth and early twentieth 
centuries, since they do not have any means of bargaining, ‘running away’ or 
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‘absconding’ may have become an individualistic way of trying to improve their 
situation. 

In the practice of absconding, past and present once again mirror again one another. 
From 1912 to 1922, for instance, almost one third of the total of Indian workers 
deserted from the plantations (Beeman 1985: 174). However, there is major 
difference too. In the past, with the legally-sanctioned end of the indentured 
servitude, absconding seemed hardly germane since migrant workers were free to 
leave and join an employer who offered higher wages or better conditions. 
Although employers continuously asked the colonial authorities to immobilise 
migrant workers by law, their claims went unheeded. As the High commissioner 
said in 1915, ‘We should have no indentured labour, and I would prefer to go the 
other way, and that is to tell the labourer he is not tied for a month and can go off 
any day’ (quoted in Parmer 1960: 149). Of course, law does not always make 
reality. Despite this legislation, labour bondage continued in practice. Unable to 
obtain favourable legislation, individual plantation employers devised their own 
strategies to keep workers on the estates. For instance, a labourer who had a 
month’s or more wages due was deemed unlikely to quit or abscond from the estate 
(Parmer 1960: 150). The main difference between past and present is that, in the 
past, this bondage was not sanctioned and reinforced by law. Migrant workers were 
not tied to their employers either by contract or by their work permits. Moreover, in 
case of absconding, they did not become illegal, which is to say they were not 
susceptible to being prosecuted and deported by colonial authorities for the simple 
reason of their labour mobility. 

3.5.2. Taxation of migrant labour: Together with the immobilisation of migrant 
workers, taxation seeks to control immigrant presence in Malaysia. Following the 
example of Singapore, a levy was imposed in 1992 to reduce the employers’ 
reliance on migrant workers. As stated by the Human Resource Minister in 1991, 
the levy aimed to ‘[…] control the influx of cheap and unskilled labour into the 
country’ and to ‘[…] keep a close check on the workers’ (New Straits Times, 16 
May 1991). This was done by imposing an annual tax per migrant worker 
according to the economic sector and skills (see figure 4). The logic behind this 
variation was to impose a higher levy in those sectors where local workers could 
still be found and a lower one in those sectors where foreign workers were really in 
demand.  

Table 4: Levy (in RM) imposed on low-skilled foreign workers in 1992 and 2006 

Sector Year 

Plantation Service Construction Manufacturing 

1992 369 360 420 420 

2006 540 1,800 1,200 1,200 

Source: Pillai 1992: 60; data for 2006 has been obtained directly from an immigration 

officer (interview 6 October 2006, Putrajaya). 
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As with all migration policies in Malaysia, the levy on foreign workers has been 
adapted to the different and changing requirements of the labour market: in periods 
of higher unemployment the levy has been raised in order to protect national 
workers while in periods of lower unemployment it has been reduced. This 
flexibility, however, is not exempt of contradictions. In particular, protection of the 
national labour market has not always coincided with economic requirements. For 
instance, in January 1998 the levy was increased to ‘[…] discourage the influx of 
foreign workers in the country and to reduce foreign labour dependence’ during the 
economic downturn that followed the Southeast Asian financial crisis of 1997 (New 
Straits Times, 2 January 1998). However, in December of the same year and once 
again in tune with Singaporean migration policies, the levy was reduced in some 
sectors (particularly in the export industries) to ‘ […] ease the burden on employers’ 
and promote economic recovery (New Straits Times, 28 December 1998). This 
contradiction is also manifested within the government itself. While, in 1992, the 
Labour Department was in favour of the levy in order to protect local workers, the 
Primary Industries Minister expressed his doubts: ‘The plantation sector must 
ultimately be able to make use of foreign labour to its advantage. While 
remuneration of foreign labour should not be such that it would displace the use of 
local labour, it would certainly not be in Malaysia’s advantage if foreign labour 
turned out to be more expensive than local labour’ (New Straits Times, 27 May 
1992).  

The same conflict of interests regarding the introduction of the levy also arose 
between the employers’ organisations and trade unions. On the one hand, 
employers’ organisations complained that the levy was too high and would cut 
profits and, therefore, reduce general economic growth. As stated by the president 
of the United Planting Association of Malaysia: ‘The plantation sector is plagued 
by numerous problems, threatening its very existence. The labour shortage and 
escalating production costs against a backdrop of poor commodity prices are only 
some of the problems the plantation sector cannot hope to resolve on its own. This 
is why we continue to appeal to the government to be more sympathetic and 
sensitive to the plight of the agricultural sector as and when it reviews the various 
policies affecting plantation companies so that their continued growth can be 
ensured. For instance, the proposed levy on foreign workers will further aggravate 
the problems facing the sector’ (Business Times, 23 May 1991). On the other hand, 
trade unions welcomed the introduction of the levy as a first step towards the 
protection of national workers. However, from 1992 onwards, in its efforts to 
overcome for once and for all the displacement of national workers in the labour 
market, the Malaysian Trade Union Congress (MTUC) has put pressure on the 
government to raise the levy and impose a minimum national wage. The official 
response has always been the same: both options would be detrimental for 
economic growth.  

If we look at how the levy was imposed and justified, we might conclude that it 
indeed resulted from a compromise between the protection of national workers and 
the promotion of economic growth. In particular, the official message was that the 
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levy was needed to protect local workers but it should be kept as moderate as 
possible so as not to disrupt the Malaysian economy. In practice, however, the 
compromise was difficult to maintain. As we have seen for other policy measures, 
the device of the levy ended up giving priority to the demands of employers. This 
came about as a consequence of a double (interconnected) change. First of all, 
employers started to deduce the levy from workers’ monthly wages. In 1993, just 
one year after the introduction of the levy, the government officially recognised the 
employers’ right to transfer the burden of the levy to migrant workers. Second, and 
partly as a consequence of this, the levy shifted from being a tax imposed on those 
employers that relied on foreign labour to being an income tax paid by migrant 
workers. The very day that the Immigration Department started to consider the 
possibility of allowing the deduction of the levy from migrant workers’ wages, its 
objective was re-defined. As an officer from the Immigration Department stated, 
‘ [T]he levy is to ensure that foreign workers make financial contributions, just like 
local workers, for the development of public facilities and social amenities that 
they enjoy or use while working in Malaysia’ (New Straits Times, 2 January 1993).  

This shift in the practice and meaning of the levy appeared very clearly in my 
interviews. For instance, as the president of the Master Builders Association 
Malaysia said, ‘The levy is paid by the employer and then deducted from wages. 
Why should the employer pay the levy? It wouldn’t be fair. If the worker earns RM 
1,200 a month, he can pay RM 100 a month, can’t he? It’s not a burden for the 
worker. Moreover, it is a way of putting foreign workers on an equal footing with 
locals, who pay income taxes’ (interview 22 September 2006, Kuala Lumpur). An 
officer of the Immigration Department described this process of transformation as 
follows, ‘The levy was first introduced to discourage employers from taking on 
foreign workers. Now it works in this sense only for the service sector. We have 
recently increased the levy to 1,800 RM. But for the other sectors it’s different. 
When we introduced the levy, the employers turned it round to work in another 
way. They started to deduct it from the workers. How to control this? It is 
impossible’ (interview 6 October 2006, Putrajaya). Although this immigration 
officer was very conscious of the employers’ misuse of the levy, he immediately 
accepted the shift, stating, ‘Now the levy is a kind of tax for foreign workers. It also 
functions as a security bond for the government. […] Every week we send back a 
few hundred illegal migrants: to Indonesia, normally by ferry; to Thailand, by 
road; to the Philippines, by plane. So all this is very expensive. The levy is used 
partly to cover all these expenses’ (interview 6 October 2006, Putrajaya)21. 

                                                 
21 As stated by the Immigration Department almost annually, the money collected by the 
levy has often exceeded all these costs. For instance, while in 1994 the government 
collected RM276 million from levies imposed on migrant workers, the expenditure of the 
Immigration Department totalled only RM 77 million (New Sunday Times, 6 February 
1994). In 1998 the money obtained through levies on migrant workers came to RM 415 
million (Department of Immigration Annual Report, 1998). Referring to these amounts, a 
lawyer from the Bar Council was of the opinion that ‘The levy is just government revenue 
and they make a lot of money with it’ (interview 11 October 2006, Kuala Lumpur). 
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In contrast to what the employer quoted above believed, the non-governmental 
organisation Tenaganita has systematically denounced the fact that the levy 
imposes a great burden on migrant workers. One of its members observed that, 
‘Sometimes foreign workers get a very low salary and then the levy is deducted 
from it as well as the food. At the end of the month, they sometimes only get RM75 
or RM150 and, of course, they don’t want to keep working for nothing. But if you 
go to the Immigration Department, they tell you that they have to work until they 
pay all their expenses in terms of insurance, annual levy, etc.’ (interview 4 October 
2006, Kuala Lumpur). The payment of the levy led many migrant workers (mainly 
Indonesians) to strike in protest against their employers. As on other occasions, the 
government responded to these protests by arguing (with an implicit threat) that 
migrants should ‘[…] forward their grievances through proper channels’, ‘ they 
should learn to respect the Malaysian laws’ and ‘if they are not disciplined, their 
work permits will be revoked and they will be deported’ (New Straits Times, 10 
May 1996; 12 September 1996) 

In practice, the introduction of the levy has had a twofold effect on migrant 
workers’ lives. The first is that it has increased their dependence on employers 
since now their bondage is not only defined by the conditions of the work permit 
(as described above) but also established in practice through the debt that re-starts 
every year when the employer advances the payment of the levy and then deducts it 
monthly from the migrant workers’ wages. To be more precise, if migrant workers 
leave their jobs, the employer loses the amount of levy that remains to be deducted 
from their monthly wages. This has led employers to retain foreign workers’ papers 
in order to prevent them from running away. Although this practice is clearly not 
permitted by the Immigration Act, once again it has been accepted by the 
Immigration Department. In the words of the president of one trade union 
(National Union of Plantation Workers), ‘Foreign workers are tied to their 
employers. Why? Because employers pay in advance for the costs (levy, insurance, 
etc.), so they consider that they have the right of ownership’ (interview 9 October 
2006, Kuala Lumpur). The second effect is that, once again, the levy pushes up the 
price of legality. In short, it is more expensive to be a legal than an illegal migrant. 
Most Malaysian scholars have pointed out this difference as one of the main 
reasons why migrants prefer to remain or become illegal (Battistella 2002: 363; 
Pillai 2000: 142; Hugo 1995: 277; Ruppert 1999: 33; Kassim 1993a: 5-6; 1993b: 6; 
1994b: 3-4; 1995: 7; 1996: 2; 1997: 5; Bagoes Mantra 1999: 63; Wong & Anwar 
2003: 192-198). This was also one of the main reasons given by the illegal 
migrants themselves in a survey done on the basis of 100 respondents in Peninsular 
Malaysia (see Wong & Anwar 2003).  

3.5.3. Temporality of migrant labour: There is general consensus that migrant 
workers should remain only temporarily in Malaysia. As stated many times by 
employers, trade unionists and government officials, they are ‘temporary workers 
but not migrants’ or ‘ they came here to work, not to get the permanent residence 
permit’ (interviews 13 September 2006 and 20 October 2006, Kuala Lumpur). As 
in the past, they are still considered ‘birds of passage’. Their temporality is, 
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however, of a different nature. While, in the late nineteenth and early twentieth 
centuries, migrants were only deported in case of unemployment or health 
problems, since the late 1980s migrant workers have come to Malaysia with short-
term contracts that may be extended for a maximum period of five to seven years. 
The temporality of contemporary migrants seeks not only to reduce social security 
costs but also to prevent their incorporation into Malaysian society (see Garcés 
Mascareñas 2008a). We might say, then, that the presence of migrant workers in 
Malaysia has been governed by different types of temporality. 

The first type is defined, as in the past, according to labour demands. While in 
periods of economic growth new migrant workers are recruited and those already 
in Malaysia are allowed to stay, in times of economic downturn new recruitments 
are frozen and migrant workers in the hardest-hit sectors have to leave. By 
repatriating them, the Malaysian government seeks to reduce the costs of 
unemployment and, at the same time, give priority to employing local workers. 
Perfectly illustrating this logic are the mass repatriation programmes that followed 
the financial crisis of 1997. While, in the early 1990s, the number of migrant 
workers increased in keeping with labour demands, in 1998 the Malaysian 
government immediately halted the issuance of renewals. In particular, it was 
announced that 200,000 migrants, mostly working in construction, would probably 
be laid-off (New Straits Times, 6 December 1997) and that work permits for 
700,000 migrants in the construction and service sectors (except domestic workers) 
would not be renewed on expiry (New Straits Times, 9 January 1998). Apart from 
exceptions made for some categories, work permits which expired in August 1998 
were not renewed, which meant that 159,135 migrant workers had to leave the 
country (Wong & Anwar 2003: 181). As happened with the bans on entry, this 
freeze was lifted few months later. Once again, the measure was justified by the 
need to safeguard economic growth. 

The on-going tension between, on the one hand, protecting local workers and, on 
the other, promoting economic growth through the importation of migrant labour 
has never been resolved. The strains on the system appeared yet again when local 
unemployment rose from 3.1 per cent in 2000 to 3.7 per cent in 2001 (Kanapathy 
2004: 395). In response to this increase and following pressure from trade unions, 
the Malaysian Parliament passed legislation that set a maximum of three years for 
the period in which a migrant might hold a work permit. This changed the status of 
many migrant workers from ‘legal’ to ‘illegal’ practically overnight. With the 
implementation of this policy, those workers who had been covered by work 
permits for more than three years were immediately deemed ‘illegal’ and 
repatriated at three months’ notice. However, even while thousands of migrant 
workers were being repatriated to their countries of origin, the government 
continued to allow new recruitments in the agriculture sector (New Straits Times, 5 
November 2001). The old argument was trotted out yet again: labour shortages in 
these sectors could not be covered by local workers and production could not be 
stopped without affecting the whole national economy.  
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A second type of temporality is linked to migrant workers’ health. In contrast with 
that defined by labour demands, this second type is applied at the individual level 
by repatriating any migrant workers who are deemed ‘medically unfit’. Being 
‘medically unfit’ means having such diseases as Hepatitis B, Tuberculosis, Syphilis 
or HIV/AIDS and, for female migrant workers, being pregnant. As in the past, this 
policy seeks to reduce social costs (both in terms of the social security system as 
well as regarding the spread of particular diseases) while maximising the foreign 
labour force by keeping in the country only the fittest workers who are deemed best 
able to work. In the case of pregnant women, the policy aims to avoid reproduction 
costs as well as the settlement of migrant workers in the country. In contrast with 
other kinds of data, there is a great deal of information available about the number 
and characteristics of ‘unfit’ migrant workers. This may be related with social 
perceptions and the political will to associate migrant workers with diseases and 
other ‘social problems’. To be more specific, 18,154 cases of ‘medically unfit’ 
migrants (or 3.6 per cent of the total foreign labour force) were reported in 1998, 
7,276 in 1999, 6,914 in 2000, 9,284 in 2001 and 8,827 in 2002 (Kanapathy 2004: 
399). In 2004, the highest number was found in the agriculture sector, with 6,500 
cases or 35.2 per cent of all migrant workers employed in this sector (The Malay 
Mail, 9 December 2004). 

Finally, migrant workers are not allowed to stay in Malaysia for more than five to 
seven years. This third type of temporality is also implemented at the individual 
level and again aims to prevent migrant workers’ settlement in the country. The 
logic is to ensure that migrant workers come only to work or that they remain as 
just ‘pure labour’ without becoming settled migrants. This results in a migrant 
labour system that is constantly renewing its labour force. As described by the 
president of the Malaysian Employers Federation, ‘Foreign workers are only 
allowed to work. They come to work and, once they finish, they have to go back. 
They come and go, they come and go, all the time’ (interview 13 September 2006, 
Kuala Lumpur). While assuring a flexible, external labour supply, this constant 
influx and outflow of migrant workers seems to militate against productivity. As 
this interviewee went on to explain, every year about 400,000 or 500,000 ‘fresh’ 
migrant workers enter Malaysia. Employers then have to train them over and over 
again without being able to retain their skills for the company’s benefit. Following 
employers’ complaints, ‘certified skilled workers’ are exceptionally allowed to stay 
for ten years. However, in the end, the result is the same: they always have to 
leave. Despite its impact on productivity, this is accepted by all parties. As the 
president of the Malaysian Employers Federation puts it, ‘We are not supposed to 
have these people here for ever, are we?’ (interview 13 September 2006,  Kuala 
Lumpur). 

The only migrant workers who are not required to leave Malaysia after five, seven 
or ten years are domestic workers. According to the government guidelines for 
foreign domestic workers, they can keep renewing their work permits until they are 
45 years old. However, as many interviewees informed me, they can stay in 
Malaysia as long as they want since their birth certificates can easily be falsified at 
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will. Domestic workers are thus the only migrant workers who can stay in Malaysia 
(almost) permanently. This does not mean, however, that they can officially settle 
in the country and get a permanent residence permit. As an interviewee from a 
recruitment agency specialising in domestic workers states, ‘The government is not 
obliged to give you permanent residence. It depends on what you have done. What 
is your contribution to the nation as a maid? I don’t see any reason for giving them 
permanent residence. This is for engineers (interview 16 September 2006, Kuala 
Lumpur). Hence, domestic workers, unlike other migrant workers, can be eternal 
temporary migrants in Malaysia.  

In practical terms, these three forms of temporality have had a triple effect. First of 
all, as I have noted above, they have brought about a continuous labour turnover 
that may disrupt productivity. Some employers, however, did not see this as a 
problem since most migrant workers have low-skilled jobs. Moreover, as one 
recruitment agent remarked, new labour is cheap labour. ‘We don’t like to depend 
on them. If they become skilled workers, they can ask for more money. Unskilled 
new workers are much cheaper’ (interview 29 September 2006, Kuala Lumpur). 
Second, it has increased the costs of the whole labour migrant system since old 
migrant workers have to be sent back to their countries of origin while new ones 
have to be recruited and brought in. Third and finally, this temporality introduces a 
factor of unpredictability into the supply of migrant labour. Employers can hardly 
plan the number of migrant workers they will be allowed to have in the future 
when their presence in Malaysia depends on the general economic performance.  

Naturally, this unpredictability affects migrant workers, too, as they can be required 
to leave at any moment. This is particularly hard on the migrant if we take into 
account the fact that many have paid considerable sums of money to get to 
Malaysia. What happens to those migrant workers who have sold their properties 
back home or incurred debts in order to migrate to Malaysia when they are 
suddenly ordered to go back because they are no longer required, or because they 
are ill or pregnant? Among my interviewees there was general agreement that, in 
many cases, they decide to stay in Malaysia even if this entails becoming ‘illegal’ 
(see as well Rudnick 2009: 177). This is also shown in the cases of many 
interviewees in Wong’s and Anwar’s survey of illegal migrants, for example a 24 
year-old, unmarried woman from a rural district in Aceh. After she had worked 
three years in a factory, her work contract was not renewed and she was supposed 
to go back home, but she ran away and sought refuge in her sister’s home in a 
suburb of Kuala Lumpur (Wong & Anwar 2003: 192). Unfortunately, although this 
response is frequently observed, there are little or no data to illustrate it, possible 
owing to the political will to underscore certain aspects of the situation (such as the 
incidence of particular diseases among migrant workers) while obscuring others 
(such as the number of legal migrants that move into illegality). 
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3.6. TURNING ILLEGAL MIGRANTS INTO GUESTWORKERS 

The illegality of migrants in Malaysia challenges the core principals of its 
guestworker policy, which is to say, the recruitment of migrant workers in their 
countries of origin in keeping with the numbers and places determined by the State 
and, once they are in Malaysia, the immobilisation, taxation and temporality of 
migrant labour. Indeed, in contrast with legal migrant workers, illegal migrant 
workers are recruited inside Malaysia, they can and do move from one job to 
another, they do not pay taxes and it is much more difficult to make them leave the 
country at a moment’s notice. In short, illegal migration is not as malleable, 
manageable and controllable as legal migration. This seems to pose a double 
problem to the State. First, the presence of illegal migrant workers blurs the 
borders of the national labour market. Second, illegal migration is perceived as a 
security threat portrayed in terms of crime, diseases, political and religious 
activities, and ethnic and cultural hermeticism that sows the seeds of discord. In 
more general terms, it has been seen as an ‘infiltration’ of ‘aliens’ or ‘uninvited 
guests’ within the territorial borders of the nation-state. In this context, different 
regularisation programmes were implemented (in 1989, 1991-92 and 1996) so as to 
(re-)include within the State-regulated labour system those migrants who had 
entered illegally or had become illegal. The official argument has always been that 
regularisation programmes ‘[…] enable the government to keep track of their 
number, location and origin besides giving them an opportunity to obtain 
protection under the labour laws’ (Business Times, 25 July 1996). 

3.6.1. First regularisation programme: In January 1989 a first regularisation 
programme was launched to legalise Indonesian workers in the plantation sector. 
This programme followed concerns that an increasing number of illegal migrants 
was having an impact on crime, housing, diseases, family formation and permanent 
settlement. Moreover, the Malaysian Trade Union Congress (MTUC) and the 
Chinese opposition Democratic Action Party (DAP) had decried the fact that local 
workers were being displaced by (mainly Indonesian) illegal migrants. In contrast, 
employers argued that labour shortages in plantations could not be covered by local 
workers. In response to these claims, the Malaysian government sent directives to 
employers in the plantation sector obliging them to register and regularise their 
illegal migrant workers. Both the MTUC and the DAP lost no time in accusing the 
government of recognising ‘illegal migrants’ and thus violating its own 
immigration laws. Furthermore, they claimed that wages and benefits for local 
workers could be ‘suppressed’ if illegal migrants were allowed to carry on working 
in the estates (The Star, 5 January 1989; 7 January 1989). For the Indonesian 
government, this regularisation programme was interpreted as the end of the 
exploitation of Indonesian workers by ‘unscrupulous employers’ in Malaysia 
(Tempo, 16 July 1988). 

Under this first regularisation programme, employers were required to submit to 
the Labour Ministry the names of the illegal migrant workers they employed. The 
Labour Ministry then determined if the list submitted was acceptable and whether 
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the shortage was ‘genuine’. Once its approval was given, the list was submitted to 
the Indonesian embassy to ensure that they were bona fide Indonesian citizens 
without any criminal record. Finally, illegal migrants were to be sent to the port 
city of Malacca, to be returned to Sumatra (Indonesia), where they were to be 
issued with valid Indonesian travel documents and the Malaysian work permit, 
after which they were to be returned to Malaysia as legal migrant workers. The trip 
to Indonesia took six days, and the fee, payable to the Indonesian embassy, for 
administrative costs and round-trip travel, was RM 250 (Tempo, 16 July 1988). 
Although the estimates of the numbers of illegal migrants were much higher, no 
more than 20,000 Indonesian workers were legalised under this programme. In the 
state of Pahang in Peninsular Malaysia, it was estimated that over 40 per cent of the 
illegal migrants working in plantations had not been legalised in May 1990 (The 
Star, 18 May 1990). These figures were corroborated by officials of the Malaysian 
Agricultural Planters Association who confirmed that many plantation employers 
did not regularise their migrant workers (Kassim 1994b: 104). 

The reasons for such limited results are said to be multiple. First of all, many 
employers ignored the programme because they were not willing to incur the 
expenses involved in the legalisation exercise (Kassim 1994b: 104). In addition to 
the expenses to be paid to the Indonesian embassy (RM 250), employers were also 
expected to pay another RM 275 for a bank guarantee as well as the costs of 
acquiring a work permit. Second, the legalisation process took about a week during 
which time production at the plantations would be adversely affected by the 
absence of migrant workers (Kassim 1993a: 7; 1993b: 8). Third and finally, it has 
been observed that the Indonesian immigration officials were completely 
unprepared for the volume of requests for documentation. While, at the beginning, 
procedures could be carried out in Malaysia through a private agency, the common 
use of fake identities led Indonesian authorities to require migrant workers to travel 
personally to Indonesia. The result was chaos, not only affecting the regular ferry 
lines between Malaysia and Indonesia but also the special centres set up in 
Indonesia to deal with the issuance of such documents (Jones 2000: 20-21). 

3.6.2. Second regularisation programme: Despite these limited results, a second 
regularisation programme was announced in November 1991. Initially, it was 
directed only at domestic workers who were given a month to acquire legal status. 
The response was so positive that the government extended the programme to 30 
June 1992 to cover illegal migrant workers in the construction and plantation 
sectors as well. Following mounting pressure from employers, in April 1992 illegal 
workers in the manufacturing and service sectors were also allowed to register 
under the programme. The official argument for launching this second 
regularisation was that it would bring illegal migrants’ salaries and work conditions 
into parity with those of local workers, thereby making it possible to protect local 
workers from unfair competition within the labour market: ‘[T]he objectives are 
clear. Malaysians must not be deprived of any available jobs in the country; the 
flow of illegal workers must be stopped; and illegals already working in the 
country need to be legalised and regulated so that those who are really needed are 
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allowed to stay and those who are not will be asked to leave’ (Business Times, 11 
January 1992). Despite these arguments, trade unions yet again opposed the 
regularisation programme. According to them, it opened the door to labour 
migration into Malaysia. 

This time, the procedures were greatly simplified. Employers had to register their 
workers at 30 registration centres set up by the Immigration Department in 
Malaysia. The illegal migrant then had to apply for a temporary travel document in 
the Indonesian embassy in Kuala Lumpur and, after a medical check-up, temporary 
work permits were issued by the Immigration Department. This time the demand 
was overwhelming. When the registration period ended on June 1992, 442,276 
workers had registered. Of these, 50 per cent were in the construction sector, 20 per 
cent in the plantation sector, 9.7 per cent in the domestic sector, 8.5 per cent in 
manufacturing, 2.6 per cent in restaurants and 4.6 per cent in trading. The largest 
number was from Indonesia (83.2 per cent) but there were also registered migrants 
from Myanmar (6 per cent), Bangladesh (5 per cent), the Philippines (2.5 per cent) 
and India (2.2 per cent). Over 45 per cent of these workers were employed in the 
Klang Valley in the state of Selangor and Kuala Lumpur, one of the country’s most 
industrialised areas (Kassim 1994a: 4). 

Despite this initial overwhelming response, by the end of 1992 only about 20 per 
cent of those who registered eventually applied for work permits (The Star, 26 
October 1992). Hence, 80 per cent of the 442,276 registered migrant workers 
remained technically illegal as they did not obtain the work permit. Again, the 
reasons for this seem to be diverse. First of all, in addition to the initial costs to be 
paid for the issuance of the work permit (RM 48) and security bond (RM 250), 
employers were expected to pay an annual levy (introduced some months before) 
of RM 420 for each plantation worker, RM 500 for each construction worker and 
RM 360 for each domestic worker. The payment of the levy was required to obtain 
the work permit. Moreover, from 1991 on, legal migrant workers enjoyed the same 
wages and benefits as local workers. In consequence, this increased the costs 
associated with legal employment (Jones 2000: 23; Hugo 1993: 62). As for the 
regularisation programme of 1989, it seems that many employers did not cooperate 
due to the economic costs associated with the legalisation of their migrant workers 
(Jones 2000: 23; Hugo 1993: 62). 

Second, for the registration of workers and acquisition of travel documents, the 
Indonesian embassy authorised first twelve and eventually twenty Malaysian 
labour recruitment agencies to register workers and obtain their travel documents. 
These agencies were authorised to charge RM 180, a sum that dropped, in the wake 
of protests by employers, to RM 135 and RM 115. In addition to pushing up the 
costs of regularisation, in many cases these agencies did not process travel 
documents on time, thus rendering thousands of Indonesian migrants illegal once 
again. The functioning of these agencies gave rise to many complaints among 
employers. Several stated that they were not given details of the payment and that 
some agencies had claimed that the Indonesian embassy collected RM 180 (instead 
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of the required RM 60) to issue the travel document and for other expenses. Other 
employers said that they had no choice but to deal with the agencies which they felt 
had obtained the monopoly in this sphere: ‘I was told I will not be entertained if I 
were to go to the Indonesian embassy myself to apply for the identification papers 
for my Indonesian workers. Neither would my employees be entertained if they 
were to go there themselves. Just imagine the amount of money these agencies will 
collect based on recent estimates that there are between 300,000 and 500,000 
illegal workers in the peninsula alone’ (quoted in Business Times, 23 December 
1991). 

Third and finally, there were also indications that the Malaysian government was 
trying to reduce the number of ‘legalised’ migrant workers. For instance, in July 
1992, just after the deadline for registration, the Home Minister declared that 30 
per cent of all those who registered were found to be HIV-positive. Since a 
certificate of good health was required to get the work permit, such figures 
jeopardised the final regularisation of many migrants. As observed by Jones (2000: 
24), ‘the statistically impossible rate of HIV infection announced by the Home 
Ministry seemed suspiciously like a pretext for denying legal status to over 
100,000 workers and thus both keeping their numbers down and reinforcing the 
negative image of Indonesian workers in the public at large’. However, after being 
challenged by the World Health Organisation, these statistics were immediately 
corrected (Jakarta Post, 29 July 1992). Accordingly, the Health Minister told 
employers not to panic over the statement of the Home Minister and clarified that 
only 148 HIV positive cases had been found among all registered migrant workers. 
However, although these cases represented a very small proportion of all migrant 
workers in Malaysia, the Health Minister advised employers ‘[…] to take their 
maids for medical tests immediately to ensure that they are free of diseases’ (The 
Malay Mail, 31 July 1992). His alarmist warning clearly shows how control over 
migrant workers includes strict monitoring of their very bodies and that this control 
systematically intensifies when applied to migrant womens’ bodies (see Ong 1991: 
291). 

3.6.3. Regularising from detention camps: From 1993 to 1996 no particular 
regularisation campaign was launched. However, the government pushed for 
recruitment of illegal migrants from detention camps. By freezing the recruitment 
of new migrant workers and therefore forcing employers to recruit from detention 
camps – where arrested illegal migrants were awaiting deportation – the idea was 
to absorb those approximately 200,000 registered migrant workers that had not 
obtained the work permit after the regularisation drive of 1992 (Business Times, 14 
April 1993). In addition, this policy sought to cut costs of deportation as illegal 
migrants would be re-deployed without having to go back to their countries of 
origin. The procedures, this time, were quite simple. Potential employers could go 
to detention camps to select the workers they wanted, after which they had to go to 
the nearest immigration office, present the necessary documents, settle the required 
payments and apply for work permits. However, of the 54,155 detained migrants in 
1992-1993, in March 1994 only 27,353 had been released after being offered jobs 
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(The Malay Mail, 1 March 1994). In subsequent years, the proportion of migrant 
workers recruited in detention camps was much lower. For instance, in 1996, of the 
37,000 illegal migrants in camps who were available for employers, only 3,000 
migrant workers were hired (New Straits Times, 10 October 1996). 

The reasons offered to explain these limited results were once again similar to 
those adduced for the regularisation programmes of 1989-1990 and 1991-1992. 
Generally speaking, neither employers nor recruitment agencies were in favour of 
such policy. In fact, they had a long list of complaints. Employers claimed that the 
costs of recruitment from detention camps were higher than those entailed in 
recruiting new migrant workers in their countries of origin. Apart from the levy, 
they were required to pay RM 500 for the deposit or security bond, RM 60 for a 
visit pass, RM 20 for a visa, RM 200 for a passport, RM 300 in compound, RM 
200 in agent fees and RM 120 in medical bills (New Straits Times, 18 June 1993; 
New Straits Times, 29 June 1996). Moreover, both employers and recruitment 
agencies argued that migrant workers recruited from detention camps were much 
more mobile than ‘fresh’ migrant workers since they were familiar with the 
Malaysian labour market and therefore often absconded in search of better jobs 
(Business Times, 13 April 1993). At the end of 1993 the Deputy Home Minister 
recognised that nine out of ten Indonesian migrants who had been caught and then 
released from detention camps to work for specific employers ran away within 
three months. In his own words, ‘These immigrants usually have extensive 
networks of friends and even relatives locally to help them merge into the 
woodwork’ (New Straits Times, 23 November 1993).  

Employers in the manufacturing sector also complained that migrant workers in 
detention camps did not possess the required skills to work in manufacturing 
(Business Times, 9 July 1994). They argued in particular that female workers were 
especially needed in the electronics and garment industries while most illegal 
migrants in detention camps were men (New Sunday Times, 2 May 1993). Another 
claim by employers and recruitment agencies was that most migrant workers found 
in detention camps were not eligible for employment as they did not fulfil the 
Immigration Department’s conditions. For instance, in many cases they did not 
have valid passports. One employer then reacted by wondering, ‘What’s the point 
of asking us to go to detention centres to look for foreign workers when there are 
not enough eligible ones to go round in the first place?’ (The Malay Mail, 12 July 
1994). Finally, the Minister for International Trade and Industry argued that 
recruiting agents gave ‘wrong’ reports to the heads of the companies on their books 
so that migrant workers would be sourced through employment agencies rather 
than being hired from among the detainees in immigration camps (Business Times, 
10 October 1996). The reason, given by one agent, was purely economic, ‘We will 
not want to handle the matter unless we can charge a service fee. This is because 
payment is usually made by the foreign worker when he leaves his country of 
origin. Workers detained here in Malaysia may not be able to pay any fee’ (New 
Straits Times, 29 April 1993). 



79 

3.6.4. Third regularisation programme: In a new attempt both to control 
migration as well as to meet escalating demands for migrant labour, a third 
registration effort began in 1996 to register and legalise illegal migrant workers 
from Indonesia, Thailand, the Philippines, Bangladesh and Pakistan. Under this 
new programme, employers in the agricultural or plantation sector and eventually 
in the manufacturing, construction and service sectors were assigned the period 
from July 10 until December 31 to register and legalise their illegal migrant 
workers. An extended ‘amnesty’ allowed workers who had failed to register by the 
deadline and had been caught by police, to leave the country without prosecution 
and, after having paid a fine and obtained the stipulated documentation from their 
home country, to return to Malaysia as legal migrant workers. At the same time, as 
in previous years, a freeze on hiring new migrant workers was imposed as a way of 
pushing employers to legalise their workers or re-employ those who had returned 
to their countries of origin. By January 1997, when the registration drive was 
completed in Peninsular Malaysia (Sabah conducted a similar exercise during the 
first half of 1997), 423,180 illegal migrant workers had registered (New Straits 
Times, 3 January 1997). The highest number was in the construction sector, 
followed by manufacturing, domestic work, services and plantations (New Straits 
Times, 2 January 1997). 

Despite the lack of data regarding the number of registered migrant workers who 
obtained the work permit, there are indications of major red-tape problems within 
the Immigration Department. For instance, in July 1997 employers denounced the 
fact that many workers had not received approval notification cards and therefore 
could not apply for their work permits. As regularisation programmes were always 
followed by periods of intensified police raids, employers were particularly 
concerned because their migrant workers, who remained technically ‘illegal’, could 
be detained and deported (The Malay Mail, 23 June 1997). Again, in September 
1997 the state of Selangor reported that employers of more than 7,000 migrant 
workers, whose passports had been submitted for registration, had not collected 
them (New Straits Times, 27 September 1997). If we take into account the fact that 
28,000 migrant workers had been registered in this state, the number of uncollected 
passports is a good indicator of the proportion of registered migrant workers that 
might not have been regularised in the end.  

Although the number of ‘registered’ migrant workers was as high as in the previous 
regularisation exercise (423,180 in 1996 in comparison with 442,276 in 1991-
1992), this time the government was particularly disappointed with the results 
since, after the regularisation programme came to an end, it estimated that there 
were still more than one million illegal migrants in the country (The Malay Mail, 
27 January 1997). In fact, even prior to this disappointment, the government had 
stated that it would not be carrying out any more campaigns to legalise migrants. In 
other words, this regularisation campaign was seen as ‘[…] the end of the relative 
leniency, law-wise, towards the problem of illegal migrants’ (Business Times, 7 
January 1997). Thenceforth, higher penalties for illegal migrants as well as for 
people-smugglers and employers (through the amendments of the Immigration Act 
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in 1997 and 2002), mass deportation and ‘voluntary return’ campaigns, became the 
central policy instruments for cutting down illegal migration in Malaysia. In short, 
the regularisation programme of 1996 represented the swansong of legal 
recruitment of illegal migrant workers in Malaysia (see Wong 2006). 

3.6.5. From regularisation to deportation: As we shall see in the next section, 
this policy shift was not contradiction-free. On the one hand, the gradual 
criminalisation of illegal migration and its being whipped up into a security issue 
led the government to stop recognising, registering and legalising illegal migrants, 
who then had no other option but to return to their countries of origin. In 
exceptional cases, as with the so called ‘amnesties’ (to go home) from 1998 on, 
they could leave the country without being fined or prosecuted. Here, the 
government seemed to be accepting precisely what trade unions and opposition 
parties had denounced during earlier regularisation campaigns: regularising illegal 
migrants entailed ‘going against the law’. On the other hand, mass deportation 
campaigns (voluntary or not) led to huge labour shortages that were not easily 
covered by local workers or freshly recruited migrant workers. As soon as one 
‘security’ issue was dealt with, another real problem of state security reared its 
head. These labour shortages were seen as the cause of serious economic losses and 
hence as a danger to the whole national economy.  

In 2005 the on-going tension between the imperative of deporting illegal migrants 
and economic dependence on their work pressed the Malaysian government into 
permitting Indonesian illegal migrants to return to Malaysia after having left the 
country during the voluntary repatriation programme of 2004. In order to 
encourage employers to take the former illegal migrants, a freeze on newly-
recruited migrant workers was simultaneously imposed. In short, for a period of 
three months, only former illegal Indonesian migrants were allowed to enter 
Malaysia as legal migrant workers. This was in clear contradiction with a policy 
that explicitly no longer recognised illegal migrants. As one writer put it, ‘On the 
one hand, the government has repeatedly said that it is determined to rid the 
country of illegal foreign workers. On the other hand, if you have been hiring 
illegal workers, the government will reward you by showing you a fast lane to 
bring back your former illegal workers legally. If you are a low-abiding employer, 
you will have to wait for at least three months before you can apply through the 
proper channels for new foreign workers’ (New Straits Times, 3 February 2005). 
The main problem was that the freeze on new recruitments was not accompanied 
by the anticipated return of former illegal migrant workers. Only 500 of the 
500,000 illegal migrants who left Malaysia during the repatriation programme of 
2004 had come back a few months later (The Malay Mail, 7 March 2005).  

According to the Malaysian newspapers, these limited results were mainly due to 
‘[…] the inordinate delay by Indonesian authorities in processing documents of the 
illegal workers and a hefty processing fee’ (The Malay Mail, 7 March 2005). My 
interviews suggest that official procedures, in both Malaysia and Indonesia were 
very time consuming, problematic and costly. For instance, a Malaysian 
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Immigration officer explained that many Indonesian workers could not return 
because of technical problems: ‘The biometrical system that we used did not work. 
The finger print often did not coincide with the one we took from them before they 
left. We did it to make sure that the person who came back was the same one who 
had left. But then many finger prints did not coincide. Why? Either the ones who 
came back were not the same or our system did not work properly. For example, 
we soon realised that our system did not recognise sweaty fingers’ (interview 6 
October 2006, Putrajaya). A member of a government agency described the whole 
process as follows, ‘There were too many tolls. So it was a long process and people 
started to make money, for instance, agencies in Indonesia started to charge to 
process the passport. In Indonesia workers had to go through different agencies to 
get the passport. All of them wanted to get money. Then it was very difficult, too, to 
go through Malaysian procedures. Everything was too costly. Foreign workers 
were again object of abuse. Again the human trade became very lucrative. For 
instance, for the visa, workers had to pay about RM 400’ (interview 12 October 
2006, Kuala Lumpur). 

In general terms, the implementation and results of regularisation programmes in 
Malaysia highlight three main points. First, they reveal the resistance to 
regularisation. According to information given in newspapers and other published 
sources, employers resisted regularising their migrant workers since registration 
and the other requirements of legal employment were costly and time-consuming. 
It also seems that the migrant workers, too, resisted regularisation as, in many 
cases, they had to cover a major part of the expenses themselves while the benefits 
of being legal were far from being always evident. This would explain the cases of 
running away among those migrants recruited in deportation camps. Second, the 
results of regularisation programmes must be understood in relation to the 
bureaucracy as well. Long, complicated procedures replete with red-tape obstacles 
and delays have also determined the outcome of the regularisation programmes. 
Apart from the Malaysian bureaucracy, the bureaucracies and political will of the 
countries of origin played equally important roles. Since migrant workers are 
required to process several documents in their embassy or homelands, the way this 
is done and the end results depend on the possibilities, limits and constraints 
imposed by the bureaucratic and political apparatus of the sending states. Third and 
finally, complicated and time-consuming procedures have led to a demand for 
agencies or middlemen to help smooth the process by bridging the gap between 
employers and the state apparatus. However, they increased the costs of 
regularisation while often making procedures less transparent and even more 
uncertain. 

 

3.7. DETAINING AND DEPORTING ‘ILLEGALS’ 

Together with regularisation programmes, continuous amendments of the 
Immigration Act to penalise illegal migrants and highly publicised deportation 
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campaigns have sought to reduce illegal migration by detaining, imprisoning, 
caning and finally deporting illegal migrants. The basic aim has been to persuade 
legal migrants to remain legal and illegal migrants to regularise or return to their 
countries of origin. At the same time, as we shall see in the following paragraphs, 
these policies have had a twofold symbolic effect. First, they have sought to give 
an impression of control and therefore to bolster the image of the State as guarantor 
of the national borders. Second, by detaining, penalising and deporting migrants, 
these policies have criminalised them, irrespective of their legal status. 

3.7.1. The first deportation campaigns: The first deportation campaign was 
launched by the Malaysian government after it introduced the first comprehensive 
work permit policy in 1991 and the regularisation programme of 1991-1992. The 
ideological thrust of this first deportation campaign was to ‘clear the country of 
illegals’ before embarking on the new labour migration policy. Moreover, by 
letting migrant workers and employers know that illegal migration would not be 
tolerated any more, the concerted threat of deportation sought to push both migrant 
workers and employers into complying with the new registration and legalisation 
requirements. With dual aim, the Malaysian government launched two enforcement 
exercises known as Ops Nyah I and Ops Nyah II (literally Riddance Operation I 
and II). While Ops Nyah I was designed to prevent unauthorised landings on 
Malaysia’s long coastline, Ops Nyah II was directed at illegal migrants already in 
the country and took the form of raids at worksites and in squatter settlements. At 
the end of 1992, after six months of a much proclaimed and publicised ‘crackdown 
on illegal aliens’, a total of 71,000 illegal migrants had been detained and 21,247 
deported (New Sunday Times, 14 February 1993). 

Although there was no doubt in official circles that illegal migrants had to ‘be 
made to leave’ or that Malaysia should be ‘cleansed of illegal aliens’, this first 
deportation exercise had its limitations. First, the deportation of thousands of 
illegal migrants, along with the fact that many went into hiding during the 
crackdown, had a direct, immediate effect on the national economy with labour 
shortages being reported in the construction, plantation, manufacturing and service 
sectors. This led employers’ organisations to urge the government ‘to relax its 
regulations concerning illegal foreign workers’ (New Straits Times, 29 August 
1992). Second, since detention centres had a limited capacity and it was costly to 
hold illegal migrants in camps (about RM 3,50 per person per day), deportations 
were stepped up and detentions were implemented only periodically (New Straits 
Times, 19 August 1992). Third, as many detained illegal migrants did not possess 
travel documents, the deportation procedures were very complicated and time-
consuming (New Straits Times, 19 October 1992). Both a Malaysian immigration 
officer and a representative of the Indonesian embassy recognised in interviews 
that, in order to ease and expedite deportations, ‘extra-official practices’ or ‘back-
door policies’ were applied. For the Malaysian government, this meant deporting 
illegal migrants to the Thai border (independently of origin) without their being 
identified by any government (interview 6 October 2006, Putrajaya). For the 
Indonesian government, such practices included taking in deported migrants 
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identified as Indonesians by the Malaysian government without further ado 
(interview 26 September 2006, Kuala Lumpur). 

Table 5: Number of illegal migrants detained under Ops Nyah I and II 

Ops Nyah I Ops Nyah II Period 

Total arrests Total arrests Arrests per week (day) 
July-Dec 1992 20,453 19,268 963 (138) 

Jan-Dec 1993 14,211 41,584 799 (114) 

Jan-Dec 1994 11,082 43,189 830 (118) 

Jan-Dec 1995 7,825 32,835 631 (90) 

TOTAL 53,571 136,876 773 (110) 

Source: Kassim, 1996: 11 

Although the ‘crackdown on illegal aliens’ formally ended in December 1992, Ops 
Nyah I and II continued. For instance, between December 1991 and December 
1995, some 700-800 illegal migrants were arrested each week (see Table 5). 
Indonesians accounted for 99.8 per cent of those arrested entering the country 
illegally (under Ops Nyah I) and 70 per cent of those arrested within the country 
(under Ops Nyah II). The rest were from Bangladesh (13.2 per cent), Myanmar 
(9.5 per cent), Thailand (3.3 per cent), India (1.3 per cent) and Pakistan (1.2 per 
cent) (Kassim 1996: 15). During this period, two new questions regarding 
detention and deportation policies were raised in the newspapers: the detention of 
legal migrant workers and the bad living conditions and abuses perpetrated in 
detention camps. Legal migrants had been detained because employers held their 
passports and, when the raids were carried out, they had no documents to prove 
their legal status. In 1993, the Immigration Department reported that 11,017 legal 
migrant workers had been detained and subsequently released at the request of their 
employers (New Straits Times, 14 February 1993). By 1994 this number had risen 
to 35,312 (New Sunday Times, 16 January 1994). 

In August 1995 the non-governmental organisation Tenaganita published a report 
that denounced sustained physical and mental abuse in detention camps. This 
included the restriction of water to two glasses a day (while food was provided in 
plastic bags with holes so that they could not be used to collect rainwater), the 
housing of detainees in overcrowded blocks (up to 500 people per block) and the 
trade in which female detainees were given extra water and supplied with sanitary 
pads in exchange for sexual favours (see Tenaganita 1995). In 1997 Amnesty 
International reported that, in the five preceding years, 71 illegal migrants had died 
in the detention camps. Of these, 59 died in Semenyih, the largest of the camps, 
allegedly of beriberi, a malnutrition-related disease. The Malaysian government 
denied the allegations, describing them as completely ‘ untrue and baseless’. In 
1996, Irene Fernandez, head of Tenaganita, was charged under the Printing Presses 
and Publication Act 1984 for maliciously publishing false information. After a trial 
that dragged on for seven and a half years, she was convicted in 2003 and 
sentenced to 12 months’ imprisonment (Malaysiakini, 11 December 2003). In 2008 
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she was finally acquitted by the High Court of Malaysia at Kuala Lumpur 
(Criminal Division). 

Despite all the limitations and criticisms, a new deportation campaign was 
launched in January 1997 in the wake of the regularisation programme of 1996 and 
accompanied by an amendment of the Immigration Act, which again raised costs 
for the employer of illegal migrant workers. As in 1992, the aim of this 
combination of a regularisation programme, a deportation campaign and increasing 
penalties for illegal migrants and their employers was to gain control over the 
migrant worker population. As one Malaysian newspaper stated, it was believed 
that these measures would counterbalance the fact that ‘[…] a substantial and 
uncounted number of illegal immigrants was turning the role of the foreign worker 
from a temporary, controllable solution to a permanent, uncontrollable need’ (New 
Straits Times, 3 January 1997). This deportation campaign was announced as ‘[…] 
the biggest security sweep in Malaysian history, deploying more than 3,000 men 
including 1,000 soldiers, to conduct door-to-door checks at homes, offices and 
night markets and to seal off certain parts of the Thai-Malaysian border’ (New 
Straits Times, 1 January 1997). In one highly publicised manoeuvre, an Indonesian 
navy vessel took about 1,500 illegal workers back to Indonesia on three different 
occasions (January, July and August). In total, about 45,952 illegal migrants were 
detained in 1997 (Chin 2002: 29). 

This deportation campaign also had limitations. According to the Malaysian 
newspapers, the main problem this time was perceived in terms of costs and 
results. In particular, sustained criticism pointed to the fact that, while detention 
and deportation campaigns were very costly and time-consuming, the deportees 
could very easily return to Malaysia. For instance, according to the Deputy Home 
Minister, it cost between RM 125 and RM 400 to deport an immigrant to Indonesia 
(New Straits Times, 7 January 1997). In total, the government spent about RM 14 
million in expelling about 13,169 illegal migrants (New Straits Times, 25 February 
1997). The total cost of arrests, detention camps and deportation amounted to some 
RM 1,000 per illegal migrant worker (New Sunday Times, 31 August 1997). In 
contrast, it was generally perceived that illegal immigrants could very easily return 
to Malaysia. Indeed, the government admitted in May 1997 that some 50,000 
deported migrants were positioned along the Thai-Malaysian border waiting for 
their chance to re-enter Malaysia (New Straits Times, 17 July 1997). 

3.7.2. Repatriation campaigns: With the financial crisis of 1997, the Malaysian 
government announced the repatriation of legal migrant workers in the hardest-hit 
construction and service sectors. In August 1998, a total of 159,135 legal migrant 
workers left the country upon expiry of their work permits. At the same time, 
187,486 illegal migrants (many of them former legal migrants) left the country 
under a programme for voluntary return (‘amnesty’ as it was called in Malaysia) 
that permitted illegal migrants to register and leave the country without penalty 
(Wong & Anwar 2003: 181). Moreover, that same year, 68,452 illegal migrants 
were detained, in comparison with 45,952 in 1997. All in all, 415,073 migrant 
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workers were sent back to their countries of origin in 1998 (Asia Migrant Centre 
1999: 152). Again, as shown in Section 3.5.3., in 2001 the Malaysian Parliament 
passed legislation that set a three-year limit to work permits for migrant workers. 
This meant the repatriation of those workers that had been in Malaysia for more 
than three years. In 2002 almost 400,000 migrant workers were sent back to their 
countries of origin in what became the biggest single repatriation exercise ever 
undertaken in Malaysia (Ford 2006: 228). 

The number of migrants sent back to Indonesia in August and September 2002 far 
exceeded the capacity of return points in the transit provinces of Sumatra and 
Kalimantan. In particular, the sudden influx of deportees to Nunukan, a small 
island on Indonesia’s border with the Malaysian state of Sabah, caused a 
humanitarian crisis that became a flash point in Indonesian-Malaysian bilateral 
relations. In the first half of August, between 5,000 and 9,000 people passed 
through Nunukan’s Immigration Office every day (Palupi & Yasser 2002: 2). 
Although the majority of those deported to Nunukan were moved to other areas of 
Indonesia, approximately 25,000 people remained in twenty-one camps run by 
registered recruitment agencies. According to local officials, at least half this 
number remained on the island without being registered (Palupi & Yasser 2002: 
10). NGO investigations have reported that between 67 and 70 deportees died 
(Palupi & Yasser 2002: 17-18). The effects on the population of Nunukan were also 
severe. Basic facilities were lacking as the town’s infrastructure could not cope 
with the sudden quadrupling of its population. Moreover, although local residents 
profited in some ways by providing services and facilities for the deportees, prices 
for basic foodstuffs shot up by one hundred per cent (Ford 2006: 239). 

This mass repatriation campaign, together with the announcement of a temporary 
halt to the employment of Indonesian workers and the politically-motivated claim 
that they were to be replaced by workers of other nationalities, led labour activists 
and non-governmental organisations to protest outside the Malaysian Embassy in 
Jakarta and to criticise the Malaysian government for its ‘degrading’ and 
‘disparaging’ treatment of Indonesian workers. Some people called upon 
Indonesian workers in Malaysia to strike against deportation plans and condemned 
Malaysia for turning a blind eye to the immigrant-smuggling activities of its own 
nationals. In July 2002 a group of NGOs sent a letter to the Indonesian 
Coordinating Ministers for Politics and Security, Health and Welfare and 
Economics and Industry, as well as the Parliament and the National Human Rights 
Committee, to urge the government to address the impending mass repatriation. 
They asked their government to find a diplomatic solution that would put an end to 
the Malaysian government’s arbitrary treatment of Indonesians, to prepare for 
future large-scale deportations, to instruct the local governments of sending areas 
to become involved, and to undertake a complete revision of the process by means 
of which workers are sent and placed overseas (Ford 2006: 240). 

Until 2002, illegal migration had been a relatively muted issue in the bilateral 
relations between Malaysia and Indonesia. However, this time the speaker of the 



86 

Indonesian National Assembly criticised Malaysia in Parliament and called on the 
government to take action against ‘the smaller country’. In an article titled 
‘Remember Konfrontasi’, alluding to the past military confrontation between 
Malaysia and Indonesian (1962-1966), the Jakarta Post argued that Malaysia’s 
new policies were far too extreme, recalling that ‘[…] there was a time, not so long 
ago, when Indonesia would not take such a belligerent act from a neighbouring 
country lying down’ (Jakarta Post, 1 February 2002). The Malaysian government 
responded in feisty diplomatic terms, warning its citizens against travelling to 
Indonesia and calling upon the Indonesian government to take action against those 
who threatened to jeopardise bilateral relations with their protests (Liow 2004: 23). 
After a critical period in bilateral relations, the Nunukan crisis ended with new bills 
and projects to protect Indonesian workers abroad as well as new bilateral and 
multilateral negotiations. Significantly, the new Memorandum of Understanding 
(2004), which resulted from the negotiations between the two governments, aimed 
to regulate Indonesian labour migration to Malaysia, covering such issues as 
recruitment, medical check-ups and transportation, but without addressing the 
once-touchy issues of deportation and repatriation of migrants. 

3.7.3. Voluntary return: The mass repatriation campaign of 2002 once again 
brought to light the enormous difficulties and costs involved in detaining, holding 
and eventually deporting large numbers of migrants. Since then, illegal migrants 
have mainly been persuaded to return home. When launching the programmes for 
‘voluntary return’ (‘amnesties’), the Malaysian government proffered two main 
reasons. First and most important, voluntary return reduces costs of deportation. In 
fact, there was general consensus on the need to reduce deportation costs. For 
instance, the president of the Malaysian Trade Union Congress stated that ‘[…] the 
government can’t keep on clamping down on illegals, stretching its resources to the 
limit. Don’t forget, we are also feeding those in detention camps’ (New Sunday 
Times, 31 October 2004). Second, on some occasions, the Malaysian government 
presented these programmes for voluntary return as demonstrations of ‘[…] the 
Malaysian spirit of charity and forgiveness during the Muslim fasting month of 
Ramadan’ (New Straits Times, 23 October 2004). Contrary to what one might 
expect, these programmes have had significant results. For instance, official 
accounts indicated that in 2005 about 400,000 of the estimated 800,000 to 
1,200,000 illegal migrants had returned under the ‘amnesty’ (New Straits Times, 22 
June 2005). 

Although these results have been officially explained as a consequence of the 
increasing prosecution of illegal migrants in Malaysia, law and policy enforcement 
with regard to illegal migration has in fact been rather lacking. In a rare official 
pronouncement on this matter, the Minister of Justice observed in 2002 that 
existing laws like the Immigration Act and the Penal Code gave adequate powers to 
the authorities to deter the influx of illegal migrants but that the ‘[…] lackadaisical 
attitude of some authorities in enforcing the laws was a cause for worry’ (Business 
Times, 5 February 2002). Indeed, a survey done with 100 illegal migrants reveals 
that police harassment does not always result in detention since migrants can often 
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bribe their way out of ‘trouble’ (see Wong & Anwar 2003: 214). Despite this 
apparently widespread corruption, between 1999 and 2001 only 21 police officers 
were charged with taking bribes (Star, 13 March 2002). Lack of enforcement is also 
evident in the case of employers of illegal migrant workers. For instance, while in 
2003 and 2004 a total of 12,319 illegal migrants were charged, during the same 
period only 107 employers were charged with harbouring illegal migrants (New 
Sunday Times, 15 August 2004). 

Enforcement problems and pervasive corruption among officials raise the question 
of whether higher penalties and highly-publicised prosecution campaigns 
adequately explain the huge response to the last programmes for voluntary return. 
Although this question would require a different kind of research, I should like to 
venture two possible explanations. First, Indonesian labour migration to Malaysia 
is mainly temporary. As I noted in the introductory section of this chapter, many 
Indonesian migrants come to Malaysia in search of better wages and experience. 
After some years, many legal – but also illegal – migrants return to their places of 
origin. In this context, an ‘amnesty’ for voluntary return might appeal since it 
would mean going back legally. Second, the geographic contiguity between 
Malaysia and Indonesia facilitates re-entry to Malaysia. As illustrated by the cases 
presented by Wong and Anwar (2003), many illegal migrants return to Indonesia 
only to re-emigrate to Malaysia later on. In this regard, voluntary return does not 
mean leaving the country for once and for all. Since borders continue to be porous, 
programmes for voluntary return would seem to facilitate movement back and forth 
between countries. 

3.7.4. Criminalisation of illegal migrants: Since 2000, illegal migration has been 
increasingly criminalised and prosecuted. The message has been very clear: illegal 
migrants who did not voluntarily return to their countries of origin would face 
detention, prison, caning and deportation. More specifically, under the amended 
Immigration Act (2002), illegal migrants can be sentenced to mandatory jail terms 
for up to five years, receive up to six strokes of the cane and be fined up to RM 
10,000. Moreover, Malaysians who employ illegal migrants can be jailed for three 
months and fined RM 5,000. Along with this tougher legislation, law enforcement 
measures have been intensified in recent years. Of particular importance is the fact 
that, since 2004, the People’s Volunteer Corps (Ikatan Relawan Rakyat Malaysia, 
RELA), a paramilitary group, assists the police in arresting and detaining illegal 
migrants. The official argument for using RELA is lack of manpower in police and 
immigration departments: ‘[…] there are about 680 full-time enforcement officers 
compared with the 1.4 million strong legal foreign workers. Realising the shortage, 
the government has allowed Rela members to help out’ (The Malay Mail, 19 
February 2005). 

RELA has received wide discretionary powers to stop any person on the grounds of 
‘reasonable belief’ that the person is a ‘terrorist’, ‘undesirable person’ or ‘illegal 
migrant’; to arrest such persons; to enter and search premises without a warrant; 
and to carry arms, including batons and firearms. Moreover, in 2008, RELA took 
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over the management of Immigration Detention Centres. This new step towards 
complete outsourcing of migration control was once again justified in terms of lack 
of public resources. RELA has now extended its control over the entire process, 
starting from arrest and detention through to the deportation of migrants. As a 
human rights’ lawyer described it, ‘Now RELA arrests them, RELA keeps them, 
RELA deports them’ (interview 9 January 2008, Bangi). This gradual privatisation 
of migration control has first resulted in an increased number of arrests: while in 
2004 23,571 migrants were arrested, in 2005 the figure rose to 28,079 and, in 2006, 
to 56,315 (Kassim 2008a: 22). Second, the participation of RELA members in 
detention campaigns has given rise to grave concerns among non-governmental 
and human rights organisations, which have denounced abuses, and even the 
torture and murder of several illegal migrants22.  

If migrant workers constitute a highly lucrative business opportunity for 
recruitment agencies, illegal migrants have become big business for RELA. If 
recruitment agencies earn money by recruiting and outsourcing migrant workers, 
RELA makes it by detaining and deporting them. The official argument for 
commercialising the detention and deportation of migrants has been ‘[…] to 
provide further motivation for them [RELA members] to do their best in flushing 
out unlawful migrants (…). It signifies recognition of their unselfish service on 
behalf of the nation’ (New Straits Times, 26 October 2004). In 2006, the allowance 
was RM 80 ‘per head’ or detainee. As one human rights lawyer points out, this 
means rather more than pocket money for RELA when there are over two million 
migrants walking freely in the streets but also there for the picking (Malaysiakini, 
15 March 2007). ‘Two million migrants’ refers to both legal and illegal migrants. In 
fact, many legal migrants continue to be arrested under these detention campaigns. 
According to RELA’s director, ‘The problem is we don't know which ones carry 
permits and which ones are illegal. In such a situation, should we be asking first 
who are the illegals? For sure there wouldn't be volunteers raising their hands’ 
(Tempo, 23-29 October 2007). This boils down to the fact that both legal and illegal 
migrants are prosecuted, detained and even imprisoned. As the above-cited human 
rights lawyer concludes: ‘Never mind whether he or she is documented or not – 
that’s not their job. The special court at Semenyih has been set up precisely to 
decide on this. After all, nobody walks out of this special court without getting their 
backs whipped, prison-style’ (Malaysiakini, 15 March 2007). 

In general terms, we can conclude that detention and deportation campaigns have 

                                                 
22 In 2006, grave human rights violations relating to RELA activities were denounced in the 
press and by many human rights organisations. For instance, on 11th February 2006, the 
BBC reported that five bodies had been retrieved from a lake in Selayang after 
undocumented migrants allegedly tried to flee a RELA raid. Others violations include 
detention of refugees with UNHCR-recognised status, asylum seekers, new-born babies, 
children, and pregnant women. As denounced by the human rights organisation SUARAM, 
‘Cases revealed a consistent pattern of theft, deliberate damage to properties, physical 
assault, humiliation and degrading treatment of suspected ‘illegal immigrants’’ (SUARAM 
2006). 
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been key measures in the regulation of illegal migration in Malaysia. In contrast 
with most Western countries, these measures have mainly been implemented inside 
national territory rather than at the border. For instance, from 1992 to 2006, of the 
total of one million arrested migrants, 12.3 per cent occurred at the border and 85.9 
per cent within the country (Kassim 2008a; 21; see also Table 5). Also notable is 
the fact that deportation campaigns have not been implemented on any continuous 
basis since they are too costly and time-consuming. Detention and deportation have 
been resorted to in periods of economic crisis, when the demand for both legal and 
illegal migrants drops, or in times of social unrest, as a way of demonstrating state 
control over the national territory and boundaries. We might then conclude that 
deportation campaigns have sought to reinforce the core principle of Malaysian 
labour migration policies: the temporality and malleability of migrant workers. Yet 
there is a significant difference: while all legal migrants may be required to leave at 
any particular time, not all illegal migrants are deported. As I have just noted, 
public resources are limited and arrest and removal can be avoided by paying a 
bribe, while the border can always be re-crossed. Hence, if we focus on policy 
effects rather than declarations and discourse, deportation policies seem to function 
more as a measure to reinforce the illusion of control rather than as one that 
actually controls migration.  

 

3.8. FINAL REMARKS 

Malaysia has long depended on migrant labour. Anyone visiting Malaysia from the 
1880s onwards would be struck by the presence of migrant workers in the country. 
At the end of the nineteenth century and the beginning of the twentieth, a visitor 
could observe Chinese workers in tin mines and Indian workers at sugar, coffee and 
later rubber plantations. Indian workers also constructed roads and railways and 
were employed in the associated public services. A hundred years later, from the 
1980s onwards, a visitor would again find many migrant workers. This time they 
mainly come from Indonesia, but also Nepal, India, Myanmar, Vietnam and 
Bangladesh. As in the past, they work in plantations and construction sites but also 
in the manufacturing and service sectors. In response to the first question of my 
research, in other words how the Malaysian State has responded to this demand for 
migrant labour, the present chapter gives a clear answer: since the early 1990s it 
has resorted to a guestworker programme. 

As with any guestworker programme, Malaysian migration policies have sought to 
open up entry while restricting membership. On the one hand, this means that 
several hundred thousand migrant workers enter the country every year. Any 
attempt of the Malaysian government to reduce this number has been opposed by 
employers and finally reversed. Although Malaysian scholars have interpreted 
these changes as the best illustration of the ad hoc, stop-go character of Malaysian 
migration policies, a more general perspective allows us to observe that, in fact, 
entry has never been really restricted. Since economic growth has depended on 
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cheap, flexible labour, there was general consensus on the ‘need’ for migrant 
workers. On the other hand, restriction has been applied within the country. 
Migration policies have aimed to turn migrants into pure labour, that is, into a 
labour force that could be immobilised within the labour market and returned when 
no longer needed, which is to say in periods of economic downturn, in case of 
illness or pregnancy, or before migrants could settle in the country. As many of my 
interviewees put it, ‘Malaysia doesn’t have migrants, just foreign workers’. 

This guestworker policy has required the setting up and maintenance of a 
permanent apparatus to deal with the recruitment, transport, control and return of 
migrant workers. Since this machinery could not be provided by the Malaysian 
State, the labour system in its entirety has functioned on the basis of private 
agencies: private agencies that recruit migrant workers in their countries of origin; 
private agencies that process their papers, bring them to Malaysia and, in recent 
years, outsource their labour on the labour market; and private agencies that 
regularise illegal migrants. Finally, there is a paramilitary group acting as a private 
agency to detain, imprison and deport illegal migrants. This commercialisation and 
privatisation of the entire labour migration processing system, migration control 
and migration riddance has been perceived as necessary to fill the administrative 
gaps the Malaysian State could not cover. However, it has also driven up the costs 
of legal migration and made the whole migration process even more opaque and 
uncertain. For instance, the presence of recruitment agencies has tended to make 
legal entry more expensive, while also blurring the legal contours of employers’ 
responsibility vis-à-vis migrant workers. The privatisation of detention and 
deportation campaigns, in the hands of RELA, has meant more detentions and 
more human rights violations. 

As for the second question of this research, or what the case of Malaysia tells us 
about the relationship between markets, citizenship and rights, the first thing to 
highlight is that the market factor has played a central role. This needs to be 
explained not only in terms of the capacity of employers to impose their demands 
but also because of the crucial factor that economic growth – based on the import 
of cheap foreign labour – has been part and parcel of the social engineering 
programme of the new nation-state. However, it is no less true that the borders and 
boundaries of the Malaysian nation-state have gradually closed to the outside 
world. While geographic borders have certainly remained open to as many migrant 
workers as demanded by markets, severe restrictions have been imposed on 
membership. The boundaries between citizens and non-citizens have become 
increasingly impenetrable, at least in Peninsular Malaysia. Eastern Malaysia is 
another story. While, in the past, ethnicity was an important component of (the 
implementation of) migration policies, since the 1990s citizenship has become an 
uncontested barrier. As argued in Section 3.4., this is fruit of the demand to protect 
the national labour market (and, in particular, the socioeconomic position of 
Malays) and of an increasing emphasis on alleged security issues related with 
migration. 
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Rights, then, have played quite a marginal role in the formulation and 
implementation of migration policies. First, as we have seen, migrant workers have 
no right to permanent residence or to family reunification, are dependent on their 
employers for their work permits and are made to leave the country whenever the 
State decrees. Second, (legal and illegal) migrants are detained and deported with 
very little accountability, while human rights violations tend to be the norm during 
detention and deportation campaigns. These abuses of migrants’ rights (by law and 
in practice) have not been notably contested by the legal and political system. On 
the contrary, when denounced by the few Malaysian NGOs that work for the 
defence of migrants’ rights, laws such as the Internal Security Act and the Printing 
Presses and Publication Act have been deployed to prosecute and silence 
controversial voices. Although the disproportionate power of the Malaysian 
executive has made it possible to take the philosophy of guestworker programmes 
to further extremes, it has not completely succeeded in turning migrants into pure 
labour or just foreign workers. While the courts and other social and political actors 
did not contest the limitations imposed on migrant rights, the official practice was 
challenged by migrants themselves when they consciously opted for illegality. 

As we have seen, illegal entry often represents a faster and cheaper way of 
migrating to Malaysia. Once in the country, illegal migrants are not tied to 
employers, which means they can move more freely from job to job, their work is 
not taxed and neither is their stay in Malaysia necessarily determined by State-
imposed time limits. In short, illegality can be a tempting way of getting round the 
restrictions imposed on Malaysian ‘foreign workers’ (Garcés-Mascareñas 2008b). 
In this regard, as signalled by Wong and Anwar (2003: 217-218), striking 
similarities appear when Chinese migration of former times is compared with 
current illegal migration to Malaysia. First, Chinese labour migration to colonial 
Malaya is comparable to illegal migration in its speculative and yet spontaneous 
character. In both cases, most migrants paid their own passage to Malaysia and the 
migrant experience was organised on the basis of their own social networks. 
Second, and partially as a consequence of this, both the former Chinese and current 
illegal migrants were mainly recruited within the country by local employers. As in 
the case of illegal migrants, old Chinese migrants presented a higher rate of job 
mobility and higher wages than Indian workers, whose migration to Malaya was 
planned and directed by the colonial authorities. 

However, as I have already observed elsewhere (Garcés Mascareñas 2008a: 122), 
there is one major difference: while old Chinese migration was un-regulated but 
not illegal, in recent decades ‘un-regulated’ has become synonymous with ‘illegal’. 
This leads to another difference: in contrast with the past, those who migrate or 
have fallen outside the regulated migrant system face detention and deportation. 
This does not mean that illegal migrants are necessarily removed from the country 
because deportation can be dealt with by paying a bribe or by re-crossing the 
borders. It does mean, however, that non-regularity turns migrants into 
‘detainable’, ‘imprisonable’ and ‘deportable’ subjects. In practice, they are reduced 
to living objects that can be deported or killed with impunity and without trial or 
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protest. While escaping direct State control, illegal migrants thus enter a grey zone 
where State control can still be imposed (though only as a more remote possibility) 
in a heightened expression: that of deprivation of free movement and threat of 
forced physical expulsion. In this grey zone, illegal migrants become subjects 
without legal existence and therefore beyond the law. It is precisely their a-legality 
that makes ‘extra-official practices’ or ‘back-door policies’ possible, because the 
State cannot be held accountable for what is thrust beyond the pale of legal 
existence. 
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4. SPAIN 

4.1. INTRODUCTION 

One of the factors most frequently alluded to in order to explain migration flows is 
the economic differences between the countries of origin and destination. This is 
precisely what Felipe González, former Prime Minister of the Spanish 
Government, indicated to other European heads of state when he showed them a 
photograph of Morocco taken from Spanish shores: ‘This is our Rio Grande […]. It 
is not far. And living standards are four, five, ten times lower on the other side’ 
(quoted in Cornelius 2004: 391). Since then, Spain’s economic growth and the 
progressive impoverishment of Morocco and Africa in general have only 
aggravated the difference. According to the 2007/2008 UN Human Development 
Report, the border between Spain and Africa had come to represent the highest 
development gap in the world: while Spain occupies the 13th position in the UN 
Human Development Index23 (with an HDI of 0.949), Morocco occupies the 126th 
(0.646), Senegal the 156th (0.499) and Mali the 173rd (0.38). In terms of strict 
economic differential (measured in gross domestic product per capita and 
purchasing power parity), the wealth gap between Spain (with a GDP per capita of 
$US27,169) and Morocco ($US4,555), Senegal (U$S1,792) or Mali ($US1,033) is 
much greater than that between the United States ($US41,890) and Mexico 
($US10,751) (UN Human Development Report 2007/2008: 229-232). 

Although the economic gap between Spain and Latin America or the countries of 
Eastern Europe is smaller, this difference is no less relevant when it comes to 
explaining migratory flows into Spain. In the case of Latin America, the inflow of 
immigrants seeking work began to take on significant proportions throughout the 
1990s and continued to grow exponentially after 2000 as a result of the economic 
crises in countries like Ecuador, Argentina, Bolivia and Peru. Besides the 
generalised economic downturn, the crisis generated greater economic and social 
inequality or, in other words, the rapid impoverishment of members of the middle 
class who were precisely the ones who began to emigrate to Spain. As for the 
Eastern European countries, it is essential to bear in mind the impact of the fall of 
the Berlin Wall in 1989 and the economic restructuring that followed. In 
2007/2008, the per capita GDP in Spain ($US27,169) was three times higher than 
in Romania ($US9,060) and four times more than in the Ukraine ($US6,848) (UN 
Human Development Report 2007/2008: 229-232). While these economic 
differences have endured, the frontier of the European Union (and, along with it, 
although not immediately, its common labour market) has been extending 

                                                 
23 The HDI measures the average achievements in a country in three basic dimensions of 
human development: 1) a long and healthy life, as measured by life expectancy at birth; 2) 
knowledge and education, as measured by the adult literacy rate (with two-thirds 
weighting) and the combined primary, secondary, and tertiary gross enrolment ratio (with 
one-third weighting); and 3) a decent standard of living, as measured by the natural 
logarithm of gross domestic product per capita (GDP) and purchasing power parity (PPP) 
in US dollars.  
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eastwards to include most of the Eastern European countries. 

To these economic differences, one must also add the large-scale economic growth 
that occurred in Spain after the 1990s and the need, as we shall see in the following 
section, to cover increasing labour shortages. This, along with an oversized 
informal economy, which was estimated as accounting for 22 per cent of GDP 
(Schneider 2004: 51), is what, for many scholars, has functioned as the motor or 
‘pull effect’ of immigration flows. As Solanes points out regarding illegal 
migration, ‘[…] people often lose sight of the perception, which to my mind is 
indisputable, that the real pull effect on candidates for clandestine or illegal 
immigration is the certainty that they are soon going to find work in the black 
economy. […] Clandestine or illegal immigrants know that their salary will be less 
than that of foreigners in a regular situation and that of the country’s citizens, and 
also know that they are going to have to face harsh living and work conditions, but 
they do have the conviction that they are going to be employed and paid, and it is 
this certainty that spurs them on’ (my emphasis) (Solanes 2003: 13-14). 

Geographic and cultural proximity has also determined the nature of migratory 
flows into Spain. On the one hand, Morocco is only fourteen kilometres away. 
Besides this geographic proximity, the northern part of Morocco was a Spanish 
colony from 1912 to 1956. The still-Spanish enclaves of Ceuta and Melilla testify 
to this. Besides this common history which, in fact, can be traced back over 
centuries, the Spanish influence in this area still makes itself felt through the 
media, tourism and commercial activities. On the other hand, South America, 
although it is further away in geographical terms, is frequently felt as being much 
nearer. This perceived closeness derives from centuries of Spanish colonialism, a 
history of Spanish mass emigration to South America at the beginning of the 
twentieth century and again after the Spanish Civil War (1936-1939) and, more 
generally, from their similarities regarding religion, culture and language. For all 
these reasons, Spain has become one of the main destination countries for Latin 
American migrants. For all these reasons too, the requirement of an entry visa for 
citizens of these countries was much more difficult to introduce. 

Finally, social networks feed and define the geographies of migration. First of all, 
old migrants might bring new migrants by informing and assisting them regarding 
entry, work, housing and other necessities. Second, migrants are allowed to bring 
their families after one year of legal residence. While in 2000 only seven 
applications for family reunification were authorised, in 2004 and 2007 this 
number grew to 103,998 and 128,161 respectively (El País, 29 March 2005 ; El 
Pais, 8 December 2008). Given the fact that, in 2007, 81.2 per cent of the 
immigrants with family members in their countries of origin declared their 
intention to bring them to Spain (INE 2008: 6), this leads one to the conclusion that 
immigration for family reasons will continue to grow in the coming years. In more 
general terms, as in the cases of most Western European countries from the 1970s 
onwards, this means that migration flows to Spain may continue to take place 
regardless of labour demands. 
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While all these factors explain migration flows, the question once again is how the 
Spanish State regulated them and, more specifically, how it responded to market 
demands on migrant labour. In particular, to what extent were these demands 
answered? To what extent were migrant workers allowed to enter into the country 
and under what conditions? What were the main effects of this policy? And where 
did the border between authorised and unauthorised migrants lie? From a more 
theoretical perspective, the question is to what extent and how the trilemma 
between markets, citizenship and rights has been solved – or to what extent 
attempts have been made to solve it – both by law and in practice. These questions, 
which are the core of the present research, are considered in this chapter by giving, 
first, an overview of the demand for migrant workers and the consequent migration 
flows (Section 4.2). Second, the main developments in terms of migration policies 
are briefly described (Section 4.3). As in the Malaysian chapter, this is done from a 
historical perspective as the past becomes essential to understand the present. 
Third, the following four sections analyse the formulation, implementation and 
effects of entry policies (Section 4.4), stay policies (Section 4.5), regularisation 
programmes (Section 4.6) and deportation campaigns (Section 4.7). In the closing 
section of this chapter (Section 4.8), some preliminary answers are sketched. 

 

4.2. FROM EMIGRATION TO IMMIGRATION 

4.2.1. Country of emigration: The nineteenth century has been characterised as a 
mobile age. In Western Europe rapid population increase, industrialisation and 
urban growth led to an expansion of migration systems. As the century advanced, 
many internal migrations tended to become permanent and more people migrated 
across international borders, if not across the Atlantic. In short, by the end of the 
nineteenth century, Europeans travelled further and were more likely to stay away 
(Page Moch 2003: 158). In Spain, despite a process of economic modernisation 
(Prados de la Escosura 2003), a high percentage of the population continued to be 
employed in agriculture and permanent internal migration rates remained low. To 
explain the slow growth rate in permanent internal migration, scholars have 
stressed low demographic dynamism and agricultural backwardness (Nadal 1975; 
Tortella 1987), cultural factors such as conservatism, resistance to mobility and the 
desire for land ownership (Sánchez-Albornoz 1977, Tortella 1994; Carmona & 
Simpson 2003), and also the low levels of industrialisation and urban development 
(Nadal 1975; Sánchez-Albornoz 1977; Tortella 1987). The counterpart was the 
persistence of short-distance temporary migration (Silvestre 2007). 

Although pioneering migration to America with an estimated 250,000 emigrants in 
the sixteenth century (Sánchez Albernoz 1988: 14), Spain would come to lag 
behind other countries in nineteenth-century European mass migration to America. 
In this period, most European migrants to America came from England, Germany, 
northern Italy and later on Scandinavia. However, when Spanish mass migration to 
America finally took off at the beginning of the twentieth century, it grew 
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considerably more than in other Southern European countries. For instance, 
between 1900 and 1913, the growth rate of Spanish emigration was almost 12 per 
cent compared to 4.7 per cent for Italy and 9.9 per cent for Portugal (Sanchez 
Alonso 1995: 135). In 1912 the figure for Spain’s migration balance to America 
was 133,994 (see Table 6). In total, according to South American sources, from 
1880 to 1930 about 3.5 million Spaniards migrated to South America (Sánchez-
Albornoz 1988: 18). 

Table 6: Spanish migration balance to America, 1882-1930 

Year Migration 
balance 

Year Migration 
balance 

Year Migration 
balance 

1882 13,286 1899 -62,722 1916 3,806 
1883 3,901 1900 5,638 1917 -5,164 
1884 4,839 1901 3,843 1918 -14,877 
1885 596 1902 -6,630 1919 19,933 
1886 4,589 1903 2,572 1920 87,214 
1887 14,152 1904 30,144 1921 -31,973 
1888 23,554 1905 64,030 1922 7,316 
1889 72,404 1906 52,863 1923 54,218 
1890 11,064 1907 51,288 1924 44,821 
1891 5,180 1908 71,362 1925 17,824 
1892 8,258 1909 50,675 1926 922 
1893 19,833 1910 91,922 1927 1,186 
1894 14,691 1911 70,512 1928 11,908 
1895 64,472 1912 133,994 1929 20,076 
1896 98,864 1913 72,653 1930 2,154 
1897 -9,156 1914 -62,481 
1898 -77,695 1915 -19,084 

TOTAL 1,042,775 

Source: Sanchez Albornoz 1988: 20 

To explain the growth of Spanish emigration in the early 1900s, scholars 
distinguish between push and pull factors. One push factor that has often been 
mentioned is the fact that the arrival of agricultural products (in particular cereals) 
from the Americas and the Spanish currency appreciation triggered a crisis in the 
agricultural sector (Sánchez Alonso 1995). Although poverty has often been 
mentioned as a way of explaining Spanish emigration to South America, this 
should be nuanced as emigration was not an option for all would-be migrants but 
was mainly for those who were relatively skilled and who came from the least 
economically backward regions (Mascareñas 1986; Sánchez Alonso 1995; Moya 
1998). This has led some scholars to point out that pull factors were even more 
important than push factors. In particular, economic activity and growth in 
destination countries (Sánchez Alonso 1995), along with wage differentials (Hatton 
& Williamson 1994), would seem to be critical in explaining Spanish emigration to 
South America and particularly to countries such as Argentina, Brazil, Cuba and 
Uruguay. 

The First World War put an end to Spanish emigration to those countries that had 
thus far been the traditional destinations. Instead, many Spanish workers migrated 
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to France as a result of the labour demands produced by the war and post-war 
economies. This migration declined in the second half of the 1920s due to 
economic recession in France. Moreover, Spanish neutrality in the First World War 
placed the country in the role of international supplier of goods, which gave rise to 
an increase of internal labour demands. While 61 per cent of the total of Spanish 
migrants went abroad in the period of 1901-1910, the figure was only 6 per cent for 
the period of 1921-1930 (Bover & Velilla 1999: 6). However, the Spanish Civil 
War (from 1936 to 1939) brought about a new trend in outwards migration. Now, 
Spanish emigration arose from political rather than economic reasons. In March 
1939, the ‘Valière report’, commissioned by the French government, estimated that 
there were about 440,000 Spanish refugees in France. In 1945, the number of 
permanent Spanish exiles was estimated at 220,000 people, mainly in France 
(125,000), Mexico (28,000), Algeria (17,000) and other Latin American countries 
(Vernant 1953: 59).  

Table 7: Intercontinental and continental Spanish emigration, 1950-75 

Destination 1950-59 1960-69 1970-75 
TOTAL (thousand) 550.0 810 473 
Intercontinental (%) 80-90 26 9 
Continental (%) 20 74 91 

Source: Venturini 2004: 16 

After the Civil War, the Second World War and the post-war period, the growing 
importance of the manufacturing sector and increased agricultural mechanisation 
radically modified the structure of employment. Spain went from being a largely 
agricultural nation to a modern industrial one. During the 1950s alone, a million 
workers left agriculture (Bover and Velilla 1999: 7) and, between 1960 and 1985, 
the percentage of the Spanish population employed in agriculture fell from over 38 
per cent to 18 per cent (Jimeno & Toharia 1994: 7). These changes once again led 
to an intensification of Spanish labour migration both abroad and inside Spain. 
While in the 1950s most Spanish emigrants left for South America, in the 1960s the 
majority moved to Western Europe responding to the labour shortages that resulted 
from the post-war reconstruction efforts (see Table 7). Over the 1960s and early 
1970s, it is estimated that more than 100,000 Spanish workers emigrated to 
Western Europe per year. While in 1960 around 61 per cent emigrated to France, 
18 per cent to Germany and 1 per cent to Switzerland, in 1970 the figures were 25 
per cent to France, 39 per cent to Germany and 25 per cent to Switzerland (see 
Table 8). 

Table 8: Emigrations flows from Spain to the main destination countries, 1960-85 

Year Total (absolute) France (%) Germany (%) Switzerland (%) 
1960 49,610 61 18 1 
1965 80,916 45 25 10 
1970 102,079 25 39 25 
1975 22,656 17 1 72 
1980 14,252 3 0 92 
1985 17,382 4 0 75 
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Source: Venturini, 2004: 17 

In parallel with Spanish emigration to Western Europe, in the period 1960-1973 
internal migration intensified from poor rural areas such as Andalusia, Castile - 
León, Castile - La Mancha and Extremadura to richer industrial towns in regions 
such as Catalonia, Madrid and the Basque Country. By 1970, for instance, 38 per 
cent of the population in Catalonia was born elsewhere and this figure increased up 
to 47 per cent in the metropolitan area of Barcelona (Woolard 1986: 56). At that 
time, people born ‘elsewhere’ in the country were seen as ‘immigrants’ or as 
‘others’ and, as such, worked in those jobs rejected by locals. This massive influx 
of cheap labour into Spanish industrial centres was crucial for the country’s 
economic development. However, by the late 1970s and early 1980s, following 
economic decline, there was a considerable decrease in inter-regional migration in 
Spain. Bentolila and Blanchard (1990: 240) argue that this decrease cannot be 
explained in terms of reductions in differentials across regions but to the rise in 
overall unemployment.  

4.2.2. Unexpected immigration: In the mid-1980s, Spain unexpectedly (Izquierdo 
1996) went from being a country of emigration to having a positive balance in the 
migratory flow. The question that arises from this, as Cachón (2002b) suggests, is 
not only how this change occurred but also why it did not happen earlier. As 
Cachón indicates, historic ties with Morocco and Latin America, geographic and 
cultural proximity, or economic inequality between the countries (in terms of both 
economic growth and wages) could have triggered significant inwards migratory 
flows much earlier. The question, then, is why now and not before? Faced with this 
conundrum, many authors coincide in signalling that what made Spain a country of 
immigration in the mid-1980s were precisely the changes that had come about in 
Spain (rather than in the countries of origin) and, in particular, the changes in the 
labour market (King, Fielding & Black 1997:10; Cachón 2002a: 111; Oliver 
Alonso 2005: 8; Calavita 2005: 52). 

With regard to Southern Europe as a whole, King et al. (1997: 10) suggest the 
coexistence of sectors of high and low productivity as the prime explanatory factor 
(or precondition) for this ‘unexpected immigration’. These differences in 
productivity would not only correspond to the binomial of rural-agricultural versus 
urban-industrial but they would also coexist in a single economic sector with, for 
example, small family farms alongside big agricultural enterprises, or low-cost 
auxiliary services in urban areas with major concentrations of income. These 
sectors of lower productivity, characterised by high levels of informal economic 
activities, would require a cheap and flexible labour force. While in the 1960s and 
1970s this demand was covered by internal rural-urban immigration, by the mid-
1980s it was starting to be met by immigrants from outside the country. 

This brings us to the second explanatory factor postulated by King et al. (1997: 
10): the transfer of native workers from low-productivity sectors to high-
productivity sectors and the resultant need for migrant workers in the former. 
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Along the same lines, Cachón (2002b: 12) suggests that the main factor triggering 
the immigratory phenomenon was the growing imbalance between an 
autochthonous labour force that had slowly been raising its ‘job acceptability level’ 
and the demand for workers in sectors or branches of activity that local workers 
were less and less inclined to accept. This higher level of job acceptability among 
the autochthonous population would be related with the entry of Spain into the 
European Community, the economic growth of the period from 1986 to 1992, the 
development of the welfare state, the improved level of education of the 
economically active population, the maintenance of family networks and the rapid 
rise in social expectations (Cachón 2004: 2). 

After the 1990s, this imbalance in the labour market was further aggravated as a 
result of two factors related with labour supply and demand. First, economic 
growth from 1995 to 2001 entailed an increased demand for labour involving 
almost 670,000 new jobs per year (Oliver Alonso 2007: 46). Second, with the entry 
into the job market by the cohorts of those born after 1976 (and, in particular, the 
non-entry of those who were not born after this date because of the sharp descent in 
the birth rate), the offer of new native workers declined after 1992 by 
approximately two million people, the equivalent of 160,000 fewer workers each 
year (Oliver Alonso 2007: 35). Although the high unemployment rates (22 per cent 
in 1996) and low levels of female participation (48.3 per cent of the female 
working-age population in 1996) made it possible to mobilise growing contingents 
of native workers (Oliver Alonso 2007: 50), 19.1 per cent of the total of new 
employment generated in Spain over the period of 1996 to 2000 was absorbed by 
immigrants. In the zones with the highest concentrations of immigration (the 
Mediterranean coast, Madrid, La Rioja and the Canary Islands), this figure rose to 
23.2 per cent while, in areas with a smaller presence of immigrants, it was 13.6 per 
cent (Andalusia, Castile-La Mancha, Aragon and Navarra) and 10.9 per cent (North 
and Northeast) (Oliver Alonso 2007: 55). 

As a result of these transformations, between 1985 and 2000 the number of foreign 
residents in Spain went from 250,000 (0.75 per cent of the total population) to 
almost 900,000 (2.18 per cent) (Ministerio de Interior 2000: 25). While, at the 
beginning of the 1980s, the immigrant population in Spain was principally 
European (65 per cent), by 2000 the majority (60 per cent) came from non-
European countries (see Table 9). This change has been dubbed the ‘Third 
Worldization’ of immigration (Casey 1997: 12). In 2000, the majority collectives 
were Moroccans (22 per cent), followed by British (20.1 per cent), Germans (8.2 
per cent), French (4.7 per cent), Portuguese (4.6 per cent), Ecuadorians (3.4 per 
cent), Italians (3.4 per cent) and Chinese (3.2 per cent) (Ministerio de Interior 
2000: 213). Cachón points out that, in comparison with the immigration of the 
early 1980s, the kind of immigration coming to Spain in this period was ‘new’ (or 
different) in a number of senses: in the zones of origin and their level of 
development (Morocco, countries of Eastern Europe, and Asian countries), in 
culture and religion (non-Christian), in their phenotypical features (Arab, African, 
and Asian), in being individuals (53.2 per cent men and 45 per cent women) and, in 
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particular, in being economic immigrants who came to Spain to work (Cachón 
2002a: 104). 

Table 9: Foreign residents in Spain in absolute numbers, 1975-2000 

Years EU Rest of 
Europe 

North 
America 

Latin 
America 

Africa Asia Total 

1975 92,917 9,785 12,361 35,781 3,232 9,393 165,289 
1980 106,738 11,634 12,363 34,338 4,067 11,419 182,045 
1985 142,346 15,780 15,406 38,671 8,529 19,451 241,971 
1990* - - 21,186 59,372 25,854 29,116 407,647 
1995 235,858 19,844 19,992 88,940 95,718 38,352 499,773 
2001** 331,352 81,170 15,020 282,778 304,109 91,552 1,109,060 

* Europeans were not included that year because of changes in the measuring system. ** 

From 2001 data on EU include countries from the European Economic Area (EEA). Source: 

Moreno Fuentes 2005: 9. 

In general terms, non-European immigrant workers occupied jobs that were 
shunned by local workers. In 1995, 70.8 per cent of migrant workers with a work 
permit were concentrated in the sectors of domestic service (26.6 per cent), hotel 
and catering  (13.4 per cent), retail trade (9.4 per cent) and construction (9.2 per 
cent) (Cachón 1997: 56-57). To this pattern of sectorial concentration, one must 
add specialisation according to the geographic origin of the immigrants: while 
Moroccans and people from other parts of Africa represented 95 per cent of the 
foreigners working in agriculture and 78 per cent of those working in construction 
(70 per cent of whom were from Morocco), women from the Philippines and the 
Dominican Republic were the most numerous in domestic service, while 
Moroccans, Latin Americans and Chinese worked in the hotel and catering sector 
(Cachón 1997: 57). 

4.2.3. Consolidation as a country of immigration: Although immigration in 
Spain started to increase over the 1990s, it was only after 2000 that it began to 
acquire major dimensions. This unprecedented growth in immigration was once 
again related with conditions in Spain and, more particularly, with a worsening of 
the aforementioned imbalance between the labour supply and demand. On the one 
hand, between 2001 and 2005, the growth of the Spanish economy led to an 
increase of 690,000 new jobs per year (in comparison with 670,000 between 1995 
and 2001). The annual average for 2006 gives a figure of 19.6 million jobs for total 
employment in Spain, which represents a gain of 6.4 million jobs (46 per cent 
more) since 1997. In comparative terms, this means that, while Spain represented 8 
per cent of total employment for the European Union, between 2000 and 2005 it 
generated almost 40 per cent of new jobs (Oliver Alonso 2007: 46). On the other 
hand, the capacity for attending to this demand was reduced with regard to the 
previous period because of the drop in unemployment figures (7.1 per cent in 
2005), an increase in the activity rate (with a female activity rate of 58.1 per cent in 
2005) and the demographic shock resulting from the decline in birth rate after 1976 
(Oliver Alonso 2005: 32).  
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This problem of imbalance between labour supply and demand was once again 
solved with the entry of immigrants who absorbed 53 per cent of the new jobs 
generated in Spain between 2001 and 2005 (Oliver Alonso 2007: 50-55). In the 
zones with more immigration (Mediterranean coast, Madrid, La Rioja and the 
Canary Islands) this figure was as high as 65.7 per cent while, in the areas with 
fewer immigrants, it was 33.9 per cent (Andalusia, Castile – La Mancha, Aragon 
and Navarra) and 37.4 per cent (North and Northeast). In absolute terms, 
immigration figures rose to almost 900,000 foreign residents (2.18 per cent of the 
total population) in 2000, 1.3 million (3.10 per cent) in 2002, 1.9 million (4.48 per 
cent) in 2004, 3 million (6.7 per cent) in 2006 and 3.9 million (almost 10 per cent) 
in 2007 (see Table 10). 

Table 10: Foreign residents in Spain in absolute numbers and percentages, 2001-2008 (at 
31st of December) 

Years EU* Rest of 
Europe 

North 
America 

Latin 
America 

Africa Asia Total 

2001 331,352 
(29%) 

81,170 
(7%) 

15,020 
(1%) 

282,778 
(25%) 

304,109 
(27%) 

91,552 
(8%) 

1,109,060 

2002 362,858 
(27%) 

107,574 
(8%) 

15,774 
(1,1%) 

364,569 
(27%) 

366,518 
(27%) 

104,665 
(7%) 

1,324,001 

2003 406,199 
(24%) 

154,001 
(9%) 

16,163 
(0,9%) 

514,484 
(31%) 

432,662 
(26%) 

121,455 
(7%) 

1,647,011 

2004 498,875 
(25%) 

168,900 
(8%) 

16,964 
(0,8%) 

649,122 
(32%) 

498,507 
(25%) 

142,762 
(7%) 

1,977,291 

2005 569,284 
(20%) 

337,177 
(12%) 

17,052 
(0.6) 

986,178 
(36%) 

649,251 
(23%) 

177,423 
(6%) 

2,738,932 

2006 661,004 
(21%) 

367,674 
(12%) 

18,109 
(0,6%) 

1,064,916 
(35%) 

709,174 
(23%) 

197,965 
(6%) 

3,021,808 

2007 1,546,309 
(38%) 

114,936 
(2%) 

19,256 
(0,4%) 

1,215,351 
(30%) 

841,211 
(21%) 

236,770 
(6%) 

3,979.014 

* Data on EU include countries from the European Economic Area (EEA), which expanded 

over the years. Source: Ministerio de Interior 2001: 224; 2002: 479; 2003: 51, 2004: 289-

90, 2005: 275-6, 2006: 111-12; 2007: 33-4. 

If the figures are taken by continents (see Table 10), the increase of foreign 
residents from European countries between 2001 and 2007 is noteworthy. This is 
principally due to the greater numbers of immigrants coming in from the countries 
of Eastern Europe, which are gradually joining the Community.24 In these years, 
one also observes growth in the Latin-American community (over 300 per cent), 
which now represents one third of Spain’s immigrant population. Although 
immigration from Africa and Asia also increased in this period (176 per cent and 
159 per cent more, respectively), it lost relative presence because of the advance of 
immigration from Europe and Latin America. If we observe the distribution by 
nationalities (see Figure in Annex 5), it is important to indicate how the countries 
of Europe of the Fifteen (and specifically Great Britain, Germany, France, Portugal 

                                                 
24 The Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, Slovenia, 
Malta and Cyprus joined the EU in May 2004. Romania and Bulgaria followed in January 
2007. 



102 

and Italy) are losing presence with respect to countries of Eastern Europe (Romania 
and Bulgaria) and Latin America (Ecuador, Colombia, Peru and Argentina). In this 
sense, we might conclude that immigration has become more deeply marked by 
‘Third Worldization’. 

In 2006, the majority of migrant workers from outside the European Union were 
concentrated in services (58.1 per cent), construction (24.6 per cent), industry (11.1 
per cent) and agriculture (6.2 per cent) (Pajares 2007: 52). If we analyse these 
figures by gender, we find that 42.3 per cent of the total of male foreign workers 
had jobs in construction while 89.7 per cent of the total of female foreign workers 
were in the service sector, more than half of them in domestic employment and 
somewhat less than half in commerce (Pajares 2007: 52). In terms of concentration 
by origin, the rotation or displacement of certain collectives in specific sectors or 
provinces should be remarked upon. For example, in 2002, Moroccans were 
displaced by Ecuadorians in the countryside of Murcia and by women workers 
from Poland and Romania who came to pick strawberries in Huelva (Cachón 2003; 
264). Increased immigration from Latin America has also meant there are more 
women domestic workers from Ecuador, Bolivia and Peru. Finally, the position of 
immigrants in the labour market also depends on the time of legal residence: while 
newcomers or recently regularised immigrants represent the majority in sectors like 
agriculture or domestic service, after an initial period of legal residence, migrant 
workers tend to move into sectors like construction and, in the case of women, into 
other services (Pajares 2007: 51). 

 

4.3. FROM EMIGRATION CONTROL TO IMMIGRATION POLICIES 

4.3.1. Controlling emigration: Until the 1970s, migration policy was concerned 
with defining, channelling, selecting and keeping count of emigrants. In this 
regard, throughout the nineteenth century and a good part of the twentieth, the 
borders of the nation-state functioned more in filtering the exit of people from 
within (nationals) than as an impediment to the entry of people from without 
(foreigners). To be precise, from 1853 until the 1930s, a series of laws were 
promulgated in order to restrict the exit of younger age groups. In the case of men, 
the measures were intended to ensure there would be enough able-bodied recruits 
of military age in case of war. As for women, the main argument was that of 
curbing trafficking in women25 and, more generally, prostitution of Spanish women 

                                                 
25 Contemporary historical research has shown that the actual number of cases of ‘white 
slavery’ were very few (Doezema 2000). In her interesting article on the relationship 
between the rumour of trafficking and border controls, irregular migration, and nation-state 
sovereignty, Wong observes a strong parallelism between the discourse on white slavery 
scare that raged (particularly in Britain and the United States) at the turn of the last century 
and the discourse on ‘human trafficking’. According to her, ‘both discourses were centered 
around the issue of prostitution and female migration. Both shared the motif of innocent 
victimhood, as well as a similar absence of material basis to the enraged claims of the 
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in Latin America (Hernández Garcia 1981). Moreover, after the end of the 1920s, 
as a result of the economic crisis and high levels of unemployment in the countries 
of destination, the Spanish authorities began to require the presentation of a work 
contract that would guarantee the availability of sufficient economic resources once 
the person had reached South America. The aim of the policy was to avoid the 
heavy costs that the numerous requests for forced repatriation incurred for the 
Spanish Government. 

As a result of these increasingly restrictive emigration policies, illegal exit became 
a real alternative in Spanish emigration to South America. It is estimated that, in 
the decade of 1910, some 40,000 Spanish people emigrated to America illegally. As 
one observer remarked at the time, ‘[…] with such restrictive measures the only 
achievement is that of encouraging emigration (clandestine and contracted, which 
are the most dangerous forms) because the passenger, faced with the bother and 
the costs of achieving a passport, will seek other ways of leaving and, if it is 
difficult to do so here, the same is not true of Bordeaux where, if they ask for 
anything at all, it is the certificate of residence because anything else they may 
want isn’t worth the paper it’s written on’ (Vicenti 1908: 54). The figure of the 
smuggler (then called a ‘clandestine agent’), although it would seem to pertain to 
today’s globalised yet fortified world, also had an important role to play in the 
migratory processes of the beginning of the twentieth century (Bullón Fernández 
1913). The difference is that, while then they were necessary for leaving Spain, 
they are now sometimes seen as the only way to enter. 

After the economic crisis of the late 1920s, the Spanish Civil War, the post-war 
period and the autarchy of the Franco regime in the 1940s, which had the 
concomitant effect of bringing about a temporary halt to international labour-
oriented emigration, the Spanish government attempted again, this time in the mid-
1950s, to regulate emigration (now to Western Europe) by means of creating the 
Instituto de Emigración (Emigration Institute) in 1956. Once again, and still more 
due to the nature of the Franco dictatorship (1939–1975), the goal was to channel 
and select emigrants. In particular, the regime was concerned to encourage the exit 
of ‘wanted emigrants’, that is, poorly qualified or unskilled workers who were 
perceived as loyal to the Government. Besides this selective policy, the inefficiency 
of the Spanish bureaucracy and the resistance of some bureaucrats ended up 
restricting legal emigration towards Western Europe (Pereira 2007: 4). The result 
was, once again, an inducement to illegal emigration. It is calculated that 51 per 
cent of Spanish emigrants to Western Europe exited the country illegally26 

                                                                                                                            
virulence and scale of the phenomena’ (Wong 2006: 73). Moreover, both cases show an 
enormous amount of transnational state interventionism and ‘political and social boundary-
maintenance’ (Wong 2006: 70). The difference is that, while at the beginning of the 
twentieth century this discourse was meant to keep wanted citizens in, at the end of the 
twentieth century it was meant to keep unwanted foreigners out. 
26 This illegality among Spanish migrants should also be explained by the situation in the 
countries of destination. For instance, Pereira observes that, in the French case, employers 
saw illegal migrants as an advantage, not only because they represented cheaper labour but 
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(Babiano & Fernández Asperilla 2002: 18, quoted in Pereira 2007: 4).  

In contrast with emigration policy, immigration policy was notable until the mid 
1980s for its vagueness and lack of relevance. The vagueness was a result of its 
being a set of rules without the status of law, which went hand-in-hand with the 
proliferation of different decrees, countless regulations and treaties of reciprocity 
all of which ensured that the legal procedure for entry and stay was a chaotic and 
confused affair. Relevance was lacking because, given the absence of major flows 
of immigration, these measures were not always aimed (either in content or 
practice) at actually controlling immigration. One example of this is the elimination 
after 1959 of the requirement of a visa for nationals coming from most countries of 
Western Europe, the continent of America and North Africa. Even when possession 
of a work permit was introduced in 1968 as the necessary condition for working 
legally in Spain, the resulting illegality did not constitute a problem. In other 
words, ‘[…] illegal immigrants could engage in a working and social life without 
undue scares or a feeling of illegality’ (Izquierdo 1996: 142). 

In addition to this vagueness and lack of relevance, the first legal immigration 
measures were not invariably governed by the principle of always distinguishing 
between nationals and foreigners. Accordingly, the distinction between foreigners 
from the former Spanish colonies (except Morocco), Andorra and Portugal and the 
rest acquired paramount importance. Thus, for example, unlike ‘the rest’, 
foreigners from Latin America and the Philippines enjoyed the same working rights 
as Spanish citizens after 1969 and therefore did not require a work permit. The 
Citizenship Law (dating back to the 1889 Civil Code) is also a good example of 
this kind of distinction. Still in force today, the Law concedes citizenship after two 
years of legal residence to people from Latin America, the Philippines and 
Sephardic Jews, and ten years of legal residence for other foreigners. 

This distinction between different types of foreigners was justified by an alleged 
need to cultivate relations with the former colonies (but, to repeat, not all of them) 
and to respond to the historic debt that Spain had incurred with those countries that 
had been receiving Spanish immigrants for decades (which was not the case with 
the Philippines, for example). As López Sala (2000: 375) indicates, this differential 
treatment or the construction of a set of ‘privileged foreigners’ could also be 
explained by the objective of promoting or facilitating immigration (or integration) 
of ‘people like us’ in cultural and/or linguistic terms. The outcome of this 
nationality policy is that a high proportion of foreigners who acquire Spanish 
nationality (81.5 per cent in 2006) come from the countries of Latin America 
(Ministerio de Interior 2006: 3.12). In terms of rights, this means an inequality of 

                                                                                                                            
also because their illegality made it possible to circumvent what they perceived as 
inadequate immigration laws. In particular, as we shall also see in the Spanish case some 
decades later, employers saw the legal immigration process as being too slow and 
expensive. Moreover, they preferred to choose their workers ‘at the factory door’ rather 
than asking the government to recruit workers they did not know and whose skills they 
could not check directly (Pereira 2007: 13). 
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access to the civil, political and labour rights associated with citizenship. To sum 
up, this materialises in selective, exclusivist and discriminatory policy (see Zapata-
Barrero 1997). 

4.3.2. Towards an immigration policy: The end of the Franco dictatorship in 
1975 meant radical political change for Spain. This had two far-reaching 
implications with regard to immigration policy. First, the fledgling democracy 
immediately ratified the main international human rights treaties, for example the 
International Covenant on Civil and Political Rights (1966), the Universal 
Declaration of Human Rights (1948), and the European Convention on Human 
Rights (1950). Second, the new Constitution (1978) introduced such basic matters 
for the future development of immigration policy as the principle of legal 
reservation (the obligation to regulate the matter in hand by means of the Ley de 
Cortes – the basic law regulating the functioning of Parliament) and the possibility 
of both parliamentary and judicial control over all administrative action (Aja 2006: 
18). Nonetheless, given the almost imperceptible immigration trickling into Spain 
at the time, the Constitution did not take up the matter of defining the rights of 
foreigners beyond those recognised as pertaining to any human being, for example 
individual freedom and protection of the law. 

In fact, it was not until Spain entered the European Economic Community (EEC) in 
1986 that the need arose to unify and give the status of law to the different 
regulations, decrees and bilateral agreements (many of them pre-Constitutional) on 
immigration (Moya Malapeira 2006: 52-54). This need materialised with the urgent 
promulgation of the Ley Orgánica de Extranjería (LOE – Organic Law on 
Foreigners, which was also known as the Organic Law on Rights and Liberties of 
Foreigners in Spain). As López Sala (2000: 258) indicates, Spain’s entry to the 
EEC not only determined the timing of the Law but also its content. Since Spain 
was not then perceived as a country of immigration, the LOE appeared with the 
aim of trying to prevent Spain from becoming a transit or ‘immigrant sieve’ 
country for people heading for the countries of northern Europe (Aja 2006: 21). 
The result was a restrictive policy that regulated the entry, residence and expulsion 
of foreigners. 

As for regulation of entry and residence, the LOE (and the follow-up post-1986 
regulation) introduced the requirements of an entry visa as well as residence and 
work permits. This meant that the entry of foreigners was now subject to regulation 
(basically at border posts) while their access to the labour market was conditioned 
by the country’s economic conditions. Furthermore, the situation of foreigners in 
Spain was restricted by short-residence permits and non-recognition of the right of 
family reunification. These limitations, however, did not apply to all foreigners. 
The regulations that followed the LOE, now in the EEC context, introduced 
preferential treatment for Community citizens and their families who, unlike the 
non-EEC citizens, enjoyed freedom of circulation and the right to engage in 
economic activity regardless of the national employment situation. The result was 
the emergence of a new category of privileged foreigners (Community citizens) in 
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opposition to a newly defined ‘the rest’ (non-Community citizens). 

Along with the distinction between Europeans and ‘the rest’, the LOE introduced 
another notch in the hierarchical scale of foreigners in Spain: the distinction 
between ‘legals’ and ‘illegals’. While the former had some of their rights restricted 
and others recognised, the latter (labelled as ‘international delinquency’ by José 
Barrionuevo, then Spanish Minister of the Interior – subsequently a delinquent 
himself when he was jailed in 1998 for his activities in Spain’s mid-1980s ‘dirty 
war’ scandal) were given the bottom-line treatment of detention and expulsion. As 
a lawyer interviewed by Suárez Navaz (1997: 7) observed at the time, ‘[…] those 
immigrants [illegal immigrants] do not have a single right in Spain. The law 
anticipates any circumstance. Basically, the message is that if you are “illegal”, 
the state has only one responsibility: to deport you.’ In this regard, the introduction 
of the first immigration law had a twofold effect on migrants’ illegality. First, when 
the conditions of legality (through work and residence permits) were tightened, 
illegality increased. For example, those who were working without the need of a 
work permit became illegal. Second, in comparing illegal migrants with 
delinquents and making them liable to detention and expulsion, a gradual process 
of exclusion and criminalisation of illegality took place. While being in an illegal 
situation was not a problem in the early 1980s, with the LOE and the regulations 
that came in its wake, illegality came to mean being stripped of one’s rights and the 
possibility of being deported at any time (see Jabardo 1995). 

Nonetheless, the tightening up of the conditions of legality and illegality had its 
limits in Spain. These limits were imposed, initially, by rule of law and, more 
specifically, by the courts. The dubious constitutionality of the LOE gave rise to 
complaints being filed by the early immigrants’ associations, different NGOs and 
Lawyers’ Colleges. They asked the Ombudsman to intervene by lodging an appeal 
based on the unconstitutionality of the articles that affected the right of meeting 
and association, internment prior to deportation and the legal prohibition against 
judges suspending the expulsion orders. As Aja (2006: 23) points out, the ensuing 
Constitutional Court (1987) ruling meant not only the suppression of these clauses 
but also the start of a progressive recognition of rights that the Constitution 
appeared to reserve exclusively for Spaniards. 

Apart from the limits set by the Constitution, reality also swiftly overtook the 
framework imposed by law. First, the imbalance between a restrictive approach to 
the entry and stay of foreigners in Spain and a growing demand for migrant 
workers resulted in the emergence of what can only be described as a model of 
illegal immigration throughout the 1990s (Izquierdo 1996). Denounced by 
immigrants’ associations, NGOs and opposition parties during the course of this 
decade, the manifest policy flaws made it necessary to open up new channels for 
legal immigration into Spain (by quota) and the periodical regularisation (by 
ordinary means or extraordinary regularisation processes as in 1991 and 1996) of 
illegal immigrants. Second, immigration was not as temporary as expected. Hence, 
and once again as a result of pressure exerted from civil society and opposition 
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parties, the law had to be modified on several occasions in order to regulate the 
right of family reunification (1994 and 1996), extend the duration of permits, 
improve renovation procedures and introduce, for the first time, the permanent 
residence permit (1996). Moreover, throughout the 1990s, the first integration 
initiatives (though not policy) were introduced (López Sala 2000: 299). 

While immigration policy was becoming more sophisticated as a result of needs 
perceived at national level, the role of Spain as custodian of the southern frontier of 
Europe continued to have its effects in border control policy. To be specific, 
Spain’s becoming a signatory to Convention Applying the Schengen Agreement in 
1993 and the two subsequent European treaties (Amsterdam and Maastricht) 
imposed the need for a common policy which, in the case of Spain, meant 
expanding its border infrastructure and coming up with a more restrictive entry 
policy. Accordingly, the visa requirement was extended to Morocco, Tunisia and 
Algeria (1991), the Dominican Republic (1993) and, much later, Cuba and Peru 
(2001), Colombia (2002), Ecuador (2003) and Bolivia (2007). The fact that the visa 
requirement did not come into force for most Latin American citizens until long 
after the rest partially explains the process of Latin-Americanisation of 
immigration during the 1990s and a good part of the 2000s (see Tables 5 and 6). 
When the visa was finally imposed, it was ushered in under the pretext of the need 
for a common European policy. In this regard, as Moreno Fuentes has pointed out 
(2005: 116), Europe was crucial not only as a ‘[…] pushing factor for the 
introduction of that measure but also as a way of diluting blame by attributing 
responsibility to Brussels for a measure that was strongly criticized both in Spain 
and in the Americas’.27 

4.3.3. Redefining immigration policies: The different decrees and regulations that 
were introduced in response to immigration over the 1990s soon made reforming 
the LOE essential. Hence, after different bills had been presented by the opposition 
parliamentary groups, Law 4/2000 (Organic Law on the Rights and Liberties of 
Foreigners in Spain and Their Social Integration) was promulgated early in 2000. 
This law, deemed by some to be ‘the most liberal law on the rights of foreigners in 
Europe’ (González & MacBride 2000: 171), aimed to redefine the limits of legality 
and illegality for immigrants in Spain. On the one hand, Law 4/2000 introduced the 
right of family reunification in terms that were coherent with the jurisprudence of 
the European Court of Human Rights and held out equality of rights between legal 
residents and Spanish nationals (freedom of circulation, meeting, association, 
etcetera) but not the right to vote or appointment to public office. On the other 

                                                 
27 For example, Colombian intellectuals protested, pleading historic ties of solidarity with 
Spain. Jesús Caldera, a member of the PSOE (Partido Socialista Obrero Español - Spanish 
Socialist Workers’ Party), then in opposition, and future Minister of Labour and Social 
Affairs, described the decisive abstention of the Government (then Partido Popular, 
Popular Party in English) from the vote in the EU Council of Ministers, which made it 
possible to impose the obligatory visa for Colombians, as a ‘shameful and inadmissible 
attack on Spanish-speaking America’ (El País, 24 March 2001, quoted in Fernández Suárez, 
2007: 6). 
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hand, the Law gave illegal immigrants access to health and education facilities in 
tying these rights to the municipal register (census registration, el padrón) rather 
than to legal residence. Moreover, it opened up the way for ordinary individual 
regularisation (known as arraigo – literally taking root) and closed the possibility 
of applying the measure of expulsion because of illegality in work or residence. In 
other words, according to this Law, expulsion would only be applicable to people 
caught entering Spain illegally, while those already in national territory would be 
penalised with a fine. 

This law on foreigners was passed with the general consensus of all the parties in 
Parliament, unions, immigrants’ associations and NGOs (which led to its detractors 
calling it ‘the NGO Law’) but with notable reluctance from the Partido Popular, 
which then was in government but with a parliamentary minority. As was to be 
expected, after achieving an absolute majority in the March 2000 general elections, 
the Partido Popular set about a drastic modification of the legislation, or ‘counter-
reformation’, that ended up with the passing of a new law (Law 8/2000) at the end 
of that same year. The arguments wielded in favour of modifying Law 4/2000, even 
before it was implemented, were essentially four (Cachón 2004: 32). First, it was 
alleged that Law 4/2000 encouraged the inflow of immigrants or, in other words, 
that it had a ‘pull effect’ on illegal immigration. Second, was an appeal to the need 
to struggle against the networks of human traffickers. Third, its advocates claimed 
that it was necessary to comply with Community norms and, in particular, with 
those agreed at the Tampere European Council meeting and the Shengen 
Agreement. Yet again, Community requirements (or misinterpretation of them) 
were being called upon to perform the function of justifying changes in Spanish 
immigration policy. Fourth and finally, allusion was also made to the need to 
channel immigration in a legal fashion. 

The result was a much more restrictive law that cut back the bounds of legality and 
expanded illegality as defined by Law 4/2000. In the case of legal immigrants, 
limits were imposed on the questions of permanent residence, representation at 
municipal level and the right to family reunification. As for illegal immigrants, they 
retained some rights such as documentation (in the municipal register), education, 
and complete health care, but were denied others, for example political and union 
rights of meeting, demonstration, association, unionisation and striking. Moreover, 
and this doubtless represents the biggest change in the law, expulsion was 
reinstated for illegality of either residence or work. One of the issues that drew 
most criticism in this regard was the introduction of preferential procedures for 
expulsion within 48 hours which, in practice, obstructed effective judicial 
protection (Aja 2006: 31). Finally, in 2003, two follow-up laws limited still further 
the situation of illegal immigrants. On the one hand, LO 11/03 facilitated the 
expulsion of non-resident foreigners who commit crimes, while, on the other, LO 
14/03 opened up the possibility (not yet applied) of the police having access to data 
pertaining to the municipal register, el padrón. Since registration with the 
municipal authorities is the requirement for acceding to social services, NGOs and 
immigrants’ organisations denounced the fact that this measure could have 
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deterrent effects with serious consequences for the rights of illegal immigrants. 

In parallel with the redefinition of legality and illegality, the Spanish government 
insisted after 2000 on the need to move immigration through legal channels and 
thus to put an end to the model of illegal immigration that had taken shape over the 
1990s. In particular, contracting foreign workers in the place of origin was 
presented thenceforth as the solution for legal channelling of migratory flows. To 
this end, the Government signed a series of agreements with Morocco, Colombia, 
Ecuador, Romania, the Dominican Republic, Poland and Bulgaria. However, as we 
shall see, access to entry continued to be very restricted. The upshot was more 
illegal immigration – and not only more, but more than ever because of the 
burgeoning demand for foreign workers – and new extraordinary regularisation 
procedures (2000 and 2001). In 2004, with the return of the PSOE to Government, 
contracting in the place of origin continued to be the mainstay of entry policy. With 
this in mind, but especially in order to guarantee the readmission of illegal 
immigrants as well, the Government signed new agreements with countries like 
Gambia, Guinea-Conakry, Cape Verde, Mali and Senegal. Although the results of 
these new agreements were once again very partial, the reopening of other channels 
of entry did finally ease the way for establishing legal channels for (part of) the 
inflow.  

Furthermore, the new PSOE Government launched a further process of 
extraordinary regularisation in 2005, which this time covered almost 700,000 
applications, and from 2004 on expanded the possibilities for ordinary individual 
regularisation or the so-called arraigo (‘taking root’). Meanwhile, other issues 
were appearing on the migration policy agenda. On the one hand, immigration was 
becoming more stable and permanent and this led to the need to introduce real 
integration policies (especially at the local and regional levels) with new measures 
and greater budgetary allocation (see Bruquetas, Garcés-Mascareñas, Morén-
Alegret, Penninx & Ruiz-Vieytez 2008). Another result was that the debate over 
immigrants’ right to vote in municipal elections progressively gathered steam. On 
the other, the economic crisis of 2007 and 2008 left part of the foreign population 
unemployed. As had happened decades earlier in Western Europe, this placed 
policies of returning immigrants to their homelands and possible restrictions on the 
rights of family reunification at the very heart of the political debate on 
immigration. 

 

4.4. RESTRICTING ENTRY 

4.4.1. Defining numbers: In spite of frequent changes in the law (in 1985, twice in 
2000, in 2001 and 2003), and the regulations that came in their wake (in 1986, 
1991, 1996, 2001 and 2004), entry policy (with the exception of family 
reunification and asylum) has always been based on the notion that immigration 
had to fit in with ‘ the needs’ of the labour market. As Raimundo Aragón Bombín, 
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then Minister of Labour and Social Security, pointed out, ‘[…] what gets the 
procedure underway is not the wish of the immigrant but official confirmation that 
a job offer, formulated in legal terms, is not covered’ (Aragón Bombín 1995: 108). 
This means, first of all, that the entry of foreigners is bound to a specific 
employment offer. Employers therefore determine both the possibility of entry and 
the characteristics of the new immigrants. Second, speaking of ‘a job offer that is 
not covered’ also implies that official approval is only given for job offers that have 
not been filled by Spanish citizens, members of the European Community, or 
authorised residents. The aim is to ensure that national (or authorised) workers are 
not displaced by foreigners. While these two principles have remained constant, the 
order in which they have arisen and the nature of the job offers have been changing 
in the last two decades. 

The passing of the Organic Law on Foreigners (Ley Orgánica de Extranjería, 
LOE) in 1985 laid the foundations for these two principles in linking concession of 
the work permit with the presentation of a job contract and the ‘non-existence of 
unemployed Spanish workers in the kind of work proposed’ (Article 17). This 
system, known as Régimen General (General Provisions), neither ordered nor 
promoted labour immigration but authorised the contracting of a specific foreign 
worker after assessing the situation of the national labour market. Depending on 
the results of this appraisal, this mechanism could de facto turn the matter of 
entering the country into something extraordinarily open or extraordinarily closed. 
What happened, in fact, was the latter since the main consideration was not so 
much the candidates who presented in response to a specific offer but the general 
list of unemployed. Bearing in mind the previously mentioned upping of the ‘job 
acceptability level’ among the Spanish population, the fact that there were 
unemployed workers did not always mean that there were candidates willing to 
work in certain jobs. The main result was the systematic denial of requests to 
contract foreign workers, even when a considerable proportion of these job offers 
remained unfilled. As Aparicio Wilhelmi and Roig Molés have noted (2006: 149), 
only those applications with a ‘very precise and exotic profile’ had any chance of 
being authorised. The rest of the jobs were filled by illegal immigrants (Aragón 
Bombín 1993: 13). 

With a view to guiding low-skilled migration through legal channels and breaking 
with the stringency of the Régimen General, the government (still PSOE-led) 
established an annual labour immigration ceiling after 1993. This second 
mechanism or quota system enabled the contracting of a predetermined number of 
foreign workers in a specific economic sector and province. The advantage of this, 
in comparison with the Régimen General, was that the job offers presented under 
the heading of the quota system did not have to be evaluated in the light of the 
labour market. In other words, the needs of the labour market were determined 
prior to the offer of employment, and hence the employer supposedly gained in 
terms of certainty and speed. Despite the government’s sanguinity over the new 
measure, of the 20,600 places that were offered in 1993, only 5,331 became 
effective with a job offer. One of the difficulties, as we shall see in the following 
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section, was the complexity involved in contracting foreign workers in their places 
of origin. Given these limitations, after 1994 the government agreed to the quota 
system’s being used for contracting foreign workers who were already working in 
Spain, most of them illegally. As a consequence of this shift, after this date, the 
applications based on the quota greatly exceeded the numbers offered by the 
government. In total, between 1993 and 1999, almost 150,000 work permits were 
offered, over 300,000 applications were presented and about 135,000 employment 
authorisations were granted (see Table 11). 

Table 11: Quota from 1993 to 1999 

Year Initial Extension Applications Approved 
1993 20,600   5,220 
1994 20,600  37,093 25,604 
1995 8,000 17,000 37,206 19,953 
1996* - - - - 
1997 15,000 9,690 67,522 24,615 
1998 28,000  65,221 27,904 
1999 30,000  96,577 19,368 

* In 1996 there was no quota as this year there was a regularisation programme. Source: 

Izquierdo 2006: 83. 

To sum up, although the politicians (from all parties) insisted on the need of 
channelling labour migration legally, the entry policies of the 1990s were not at all 
effective. On the one hand, the Régimen General turned out to be a very limited 
mechanism because of the impossibility of getting around the fact that each 
application had to be submitted to an evaluation of the situation of the national 
labour market. On the other hand, the quota system functioned more as an 
instrument for regularising those who were already working illegally in Spain. This 
resulted in policy that de facto favoured illegal immigration28. In order to work 
legally in Spain, the most practicable way to achieve this was to enter or stay in the 
country illegally and then to find work and regularise one’s situation through the 
quota system or one or other of the frequently-applied extraordinary regularisation 
processes (1991, 1996, 2000 and 2001). While the annual quotas accounted for 
between 20,000 and 30,000 immigrant workers, it is estimated that a much greater 
number of immigrants came into Spain each year. For example, while a quota of 
30,000 people was authorised for 1999, an Ecuadorian newspaper calculated that 
some 322,000 Ecuadorian citizens had left for Europe that same year, most of them 
heading for Spain (quoted by Carles Campuzano, of the Catalan nationalist party 

                                                 
28 As Manuel Pimentel, the former PP Minister for Labour and Social Affairs (January 
1999 to February 2000), observed, ‘Well, yes, the quota was always much lower than the 
demand in our society and it was used on many occasions to legalise the ones that were 
already here. So it wasn’t much use in terms of its initial function, which was to regulate the 
entry of people. This insufficient quota, combined with the exasperating slowness of the 
Régimen General has had a distressing consequence: almost 85 per cent of the immigrants 
came in illegally and were subsequently regularised. We know we need immigrants but we 
never established any legal way of entry. Result: we de facto pushed them into illegal 
channels’ (El País, 9 March 2002). 
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Convergència i Unió, in the Spanish Parliament, 18 June 2001). The annual quota 
allowance also contrasts sharply with the 400,000 immigrants who were 
regularised between 2000 and 2001 (Spanish Parliament, 28 November, 2001). 

Since the entry policies were so ineffective, changes made in 2000 to the 
Foreigners Law (with Laws 4/2000 and 8/2000) once again tackled the need to 
steer immigration through legal channels. With a view to this, at the start of the 
second Partido Popular mandate (2000-2004), the Government insisted that an 
evaluation of the job market always had to precede any job offer or, in other words, 
that a political assessment had to be made of the country’s annual needs for 
immigrant workers; and that contracting foreign workers had to be in their 
countries of origin so that any immigrant would ‘arrive with a contract tucked 
under his or her arm’. In practice, this meant closing down the Régimen General29. 
At the same time, the quota system was presented as the ultimate mechanism for 
legal immigration into Spain. It was repeatedly stated in the Spanish parliament 
that the idea was that the new quota system would finally enable design, 
management and control of immigration.  

First, unlike the Régimen General, the quota system was presented as a way of 
defining each year how many foreign workers could be contracted by sector and by 
province. Although the Government was responsible for approving the annual 
quota, Law 8/2000 recognised the participation of the autonomous communities, 
employers’ organisations and unions. In particular, the labour requirements 
identified at provincial level by employers’ and union organisations were assessed 
by the authorities of the autonomous communities and then sent to the Ministry of 
Labour, which drew up the final proposal to be rubber-stamped by the Government. 
Second, the quota was also presented as the mechanism that would, for the first 
time, make it possible to manage migratory flows from the countries of origin. 
Hence, Law 8/2000 specified that the quota was aimed at those foreigners ‘who are 
neither in Spain nor resident in the country’ (Article 39). Moreover, after 2002, the 
job offers presented under the quota system had to be generic in type or, in other 
words, designating the job but not determining the worker. This requirement was 
an attempt to avoid taking candidates who were already working illegally in Spain, 
as had occurred throughout the 1990s. The change from a system based on 
designated offers to one based on generic offers meant that, for the first time, the 
Spanish Government became responsible for managing the job offers and, in 
particular, for the process of selecting the candidates in their countries of origin. 

                                                 
29 When the quota for 2002 was announced (the first to be approved since the Laws 4/2000 
and 8/2000), it was expressly stated that applications processed through the Régimen 
General would be inadmissible as long as the quota remained open. After numerous 
protests, several court rulings pronounced that this measure was illegal both in its formal 
dimensions (the decision being made by merely announcing the quota) and its content (the 
law did not stipulate abolishing the Régimen General). As a result, the Régimen General 
remained open in legal terms although, in practice, it was virtually inoperative because the 
situation of the national labour market continued to be interpreted in very stringent terms. 
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In contrast with the political rhetoric that, after 2000, presented the quota system as 
the core element in Spain’s immigration policy, the data reveal that its relevance 
was somewhat limited. In particular, from 2002 onwards, the quota system 
materialised as a forecast of less than 20,000 stable jobs per year. Several factors 
have been identified to explain the reduced numbers of these projections. First, 
reference has been made to the timorous attitude of the unions, which were always 
more in favour of regularising illegal migrants already in Spain than opening up 
further channels for new immigrants (Aparicio Wilhelmi & Roig Molés 2006: 158). 
A second factor is the employers’ lack of foresight with regard to the needs of 
medium-term contracting (Consejo Económico y Social 2004: 132; Aparicio 
Wilhelmi & Roig Molés 2006: 158; Roig Molés 2007: 292). Third and finally, it is 
important to note, too, the poor representation of small and medium-sized firms in 
the big employers’ organisations and, therefore, in the process of determining the 
quota (Watts 1998: 668-9; Aparicio Wilhelmi & Roig Molés 2006: 158; Roig 
Molés 2007: 292). In general terms, a representative of Comisiones Obreras, one of 
the biggest unions in Spain, indicated that what made the quota forecasts so limited 
was the absence of any serious study of the needs of the labour market. To put it in 
his words, ‘[…] How is it going to work if the list is drawn up in a week! There’s no 
proper study. It depends on the political interest, on what the relations are like 
between the government of the autonomous community and the central government 
and whether they want to give the impression that it’s working. The employers’ 
organisations also improvise when it comes to specifying the demand. There’s no 
seriousness or responsibility’ (interview 11 February 2008, Barcelona). 

If the annual assignation of quotas was limited, still more meagre were the figures 
for employment offered under the quota system aegis. For example, of the 10,884 
and 10,575 stable jobs envisaged for 2002 and 2003, only 3,113 and 4,762 were 
covered respectively (Consejo Económico y Social 2004: 91-92). Although the 
number of offers for temporary employment was much higher (10,520 and 21,687 
of the 21,195 and 24,247 jobs envisaged for 2002 and 2003), these figures are less 
representative since they refer to temporary jobs (basically in agriculture and the 
hotel and catering sector) that require the return of the immigrants within a limited 
period of time. To explain the very limited use of the quota for stable employment, 
many of my interviewees agreed in pointing out, on the one hand, the complexity 
and the time taken by the procedures involved and, on the other – as had already 
happened in 1993 –, the difficulties involved in contracting a worker in his or her 
country of origin. The Consejo Económico y Social (Social and Economic Council 
– CES), a consultative organ set up by the Government in which employers’ and 
union organisations are represented, explained the failure of the quota system in 
relation to the following factors: ‘[…] ignorance of the procedures, their rigidity 
and the time they took, the difficulty for companies in going to foreign countries, 
lack of trust in signing contracts without having previously been in direct contact 
with workers, the multiplicity of steps and authorities involved, lack of information 
given to companies and absence of direct contact with the selecting organisation, 
and decision-making that did not take employers’ desires into account’ (Consejo 
Económico y Social 2004: 132). 
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Between 2002 and 2004, the closing down of the Régimen General and the 
channelling of immigration exclusively by means of the quota system placed 
extreme limitations on legal entry to Spain and, as a result, once again favoured 
illegal immigration. As Iratxe Garcia Perez, a PSOE (then in opposition) Member 
of Parliament critically noted at the time, ‘[…] This restrictive, complicated and 
badly-planned framework has meant that there is less legal immigration and more 
illegal immigration’ (Congreso de los Diputados, 8 April, 2003). To give one 
example of the problem, in contrast with the 30,000 jobs assigned for the quotas of 
2002 and 2003, more than 400,000 people were registered as residents by local 
councils in the same period (Izquierdo & Fernández 2006: 220). The frequent 
regularisation processes also offer unquestionable proof of the actual volume of the 
flows. Thus, between 2000 and 2004, the (Partido Popular) Government authorised 
the regularisation of more than 500,000 people and in 2005 (now with a PSOE-led 
Government) almost 700,000 applications for regularisation were registered. This 
means that more than a million people were regularised in a period of five years, 
while the entry policy mechanisms still stuck to their figures of between 20,000 
and 30,000. 

In 2004, with the newly re-elected PSOE government fully engaged in producing 
new regulations for the (thrice modified) Law on Foreigners, the need to steer 
immigration through legal channels was once again confronted. Although this had 
been the catchphrase of the different governments (both PSOE and PP) since the 
beginning of the 1990s, it was clear that the immigration policies had not yet 
achieved their goal. Following the line embarked upon by the PP, the PSOE 
government kept insisting that assessment of the labour market had to precede the 
job offer and that immigrants should be contracted in their countries of origin. 
However, heeding the recommendations of the CES report (2004: 129), instead of 
giving priority to the quota system in detriment of the Régimen General, the new 
government opted for combining both forms of entry. While the quota system made 
it easier to cover the generic types of work offer more quickly (without a 
previously assigned specific worker), the Régimen General made it possible for 
designated jobs to be offered as well, along with jobs offered in cases where a 
would-be employer had operated with insufficient foresight and had thus been 
unable to work through the quota system. 

In order to adapt the ‘old’ Régimen General to the aims of the ‘new’ policy, the 
2004 regulations limited contracting to those foreigners ‘who reside outside Spain 
and who have obtained the appropriate visa’ (Article 49). As with the quota 
system, this requirement was an attempt to prevent the Régimen General from 
becoming de facto a mechanism for regularising the situation of immigrants who 
were already in Spain. The 2004 regulations also proposed the quarterly production 
of a list of jobs that could not be covered, known as the catalogue of hard-to-fill 
jobs (catálogo de puestos de trabajo de difícil cobertura) and ordered by sector and 
province, in which case it would be possible to contract foreign workers without 
prior case-by-case assessment of the national labour market. This was not 
concerned with the number of work permits to be offered (as in the quota system) 
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but a description of jobs without a quota being given. The production of this 
catalogue made it possible, first, to give a political definition of the economic 
sectors that needed foreign workers. Once again, this decision was to a great extent 
the task of the autonomous communities, the employers’ organisations and the 
unions at the provincial level. Second, it was hoped that the production of the 
catalogue would also speed up the process of contracting. Instead of the uncertainty 
and slowness involved (as occurred in the 1990s) in depending on a case-by-case 
assessment of the labour market, now the contracting procedures could start in the 
knowledge that if a job was on the list, offering it to a migrant worker would be 
authorised.  

The results of this recent change in entry policy have been varied. If we focus on 
the quota system, we must note a clear continuity with regard to what happened 
between 2002 and 2004. First, the forecasts for stable jobs continued to be quite 
limited while the actual offers of employment made under this heading were still 
more limited. Second, the quota system continued to consolidate as an instrument 
for temporary contracting in sectors such as agriculture and the hotel and catering 
trade. While the quota system continued to represent quite a limited form of entry, 
after 2004 the Régimen General became the de facto mechanism par excellence for 
entering the country. The difference is important: while between June 2004 and 
June 2007 14,229 offers of stable employment were authorised through the quota 
system, as many as 352,307 authorisations were processed by means of the 
Régimen General over the same period (Ministerio de Trabajo 2008). The 
consolidation of the Régimen General in comparison with the quota system should 
be explained, first of all, by the fact that it was not limited by an annual ceiling. 
Second, as will be shown in the next section, what would also account for the 
increased relevance of the Régimen General after 2004 is the existence of 
significant social networks among the immigrants that have already arrived and 
those that are yet to come. 

4.4.2. Recruiting migrants: Rarely has the relationship between immigration and 
the labour market been questioned. According to different government and social 
agents, immigration was and had to be a phenomenon that was first and foremost 
about labour. As a result, as we have seen in the previous section, the entry of 
immigrants has always been linked with the existence of a job contract so that only 
those who already had a job could enter the country. Entry policies have thus 
placed having a job before arrival. Nevertheless, in Spain this has been more legal 
fiction than reality. While the politicians have asserted over and over again that it 
necessarily had to be thus, in practice most immigrants have entered the country 
first and only found work afterwards. This means that, instead of entering as legal 
immigrants (with the ‘contract tucked under his or her arm’), the majority has been 
illegal for some time and only later (with a contract ‘in hand’) has been able to 
regularise. 

In the 1990s, this fact was not only tolerated but recognised. If the worker could 
not count on somebody in Spain or the employer had no contact in the country of 
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origin there was no mediation, which made contracting at origin practically 
impossible. The most usual situation was that the worker would already be in 
Spain, would work illegally for a period and, only when the working relationship 
was underway, would the immigration procedures begin. If the worker was granted 
a work permit, he or she would then return to the country of origin, collect the visa 
and re-enter the country, this time as a legal immigrant worker. Contracting at 
destination was thus more the rule than the exception. In these cases, as Arango and 
Suárez have observed, the social networks were the first and most important means 
of locating and recruiting immigrant workers. The relations of trust and, above all, 
the added value of recommendation (between workers or between employer and 
worker) were seen as maximising the chances that the worker would ‘work well’ 
(Arango & Suárez 2002: 542-543). Similarly, parish groups and NGOs played the 
role of job mediators. Unlike the companies offering temporary work, used in 
particular by recently-regularised workers, these entities guaranteed not only ‘good 
workers’ but also ‘good employers’ and the possibility of mediation in case of 
conflict (Arango & Suárez 2002: 551-553). 

Since 2002, in order to prevent immigrant workers from being contracted at the 
destination point, job offers being made under the quota system changed to being 
basically generic in kind, which is to say, defining the job but not the worker. The 
employer then ceased to be responsible for the selection. Or, better said, the 
Spanish State (along with the States of origin) became the intermediary between 
employers at destination and workers at origin. Besides the Spanish Government’s 
political commitment to channelling an indeterminate number of its immigrant 
quota from the countries of origin to Spain, the agreements with Morocco 
(September 1999 and July 2001), Colombia and Ecuador (July 2001), Romania 
(January, 2002), the Dominican Republic (February 2002), Poland (May 2002) and 
Bulgaria (October 2003) established that the labour administration in the countries 
of origin was ultimately responsible for the selection of candidates. 

In this regard, the function of the Spanish Government has been more that of 
manager than recruiter. In Spain, the Ministry of Labour and Social Affairs receives 
generic offers from the employers, confirms whether they fit with any category not 
yet filled under the quota system and sends on the offer to the Spanish Consular 
representation in the country of origin. Here, the Spanish Consular representation 
communicates the offer to the country’s authorities, after which the latter respond 
with information as to the availability or otherwise of workers meeting the requisite 
characteristics for the kind of work being offered. If the answer is affirmative, a 
process of pre-selection and interviews begins in which authorities from both 
countries are present, along with the employer or business organisation that 
represents the employer. Despite the constant presence of the Spanish State 
throughout the process, in practice its role is rather limited. As one civil servant 
from the Foreign Affairs Ministry observed, ‘Selection at origin is in the hands of 
the governments of the countries of origin. The negotiations are basically carried 
out between the governments of the countries of origin and the employer. The 
Spanish State only guarantees the smooth running of the process. We do what the 
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authorities at origin allow us to do. But generally this is very little because they are 
usually very keen to be in control’ (interview 13 May 2005, Madrid).  

Although, since 2002, the quota system has been presented as the main form of 
legal entry, the reality has been very different. One basic matter when it comes to 
explaining why it has not worked is, once again, the intrinsic difficulty of 
contracting in the country of origin. For Arango and Sandell, this boils down to 
whether ‘there exists any company that really wants the State to be the one that 
decides the skills of its workers’ (Arango & Sandell 2004: 12). Similarly, one 
employer asked, ‘How can one employ a worker one has never seen?’ (interview 
15 February 2008, Barcelona). This simple question partially explains why the 
quota system has worked in some sectors and not in others. While in agriculture 
and some production-line jobs the individual profiles of the workers tend to be less 
important, in sectors like domestic service, the small business or the hotel and 
catering trade, trust and prior relationships between worker and employer are of 
paramount importance. In order to respond to this shortcoming, the Organic Law 
14/2003 and, later, the Regulations of 2004 introduced the possibility of 
authorising a three-month entry period for job-seeking. This was not opened up as 
a general possibility but only for specific sectors (like domestic work) or for 
children and grandchildren of Spanish-born people.30  

Although the job-seeking visa seemed to be a solution to problems arising from the 
legal fiction of policies based on contracting in origin, the result so far has verged 
on negligible. For example, in 2007 (within the annual quota agreement) an offer 
was made of 455 job-seeking visas in the domestic service sector and 500 job-
seeking visas for children and grandchildren of Spanish-born people in the country 
of origin. These figures clearly testify to the scant relevance of the job-seeking visa 
and hence of an entry policy that includes (not only in practice but also by law) 
contracting at destination. There are several reasons for this. First, there is the 
question of how to manage this in the country of origin. As the previously-cited 
civil servant in the Foreign Affairs Ministry noted, ‘We still haven’t found the 
formula. Who do you give the visa to? How do you select them? Who pays for the 
return ticket if they don’t find work? In the end, aren’t you encouraging them just to 

                                                 
30 In the context of the serious economic crisis in Argentina in this period, the job-seeking 
visa for children and grandchildren of Spanish-born people was an attempt to open up the 
possibility that second and third generations of Spaniards would re-emigrate to Spain. 
Nonetheless, the measure was more symbolic than anything else, first, because many 
second- and third-generation Spaniards still kept or applied for Spanish (or Italian, in other 
cases) citizenship and thus had all the rights of European citizens; second, even though 500 
of these visas were offered in 2007, the Ministry of Labour and Social Affairs recognised 
that not a single visa of this type was issued. According to the Migration Department of the 
Confederación Intersindical Galega (Galician Union Federation – CIG), the Spanish 
consulates in Argentina were not processing these visas because of lack of information 
about the procedure (see the Extranjería (Foreigners and Alien Status) web page of the 
Zaragoza Lawyers’ College: 
http://www.intermigra.info/extranjeria/modules.php?name=News&file=article&sid=1304 
[last accessed 15th April 2008]. 
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come here more than anything else?’ (interview 13 May 2009, Madrid). Second, is 
the matter of how to deal with the problem of managing it (if it has to be managed) 
at the point of destination. In this regard, a civil servant working in the Catalan 
Government’s employment agency observed that the job-seeking visa meant a lot 
of responsibility for different branches of the administration inasmuch as it lets in 
people ‘[…] who don’t yet have a job. How are you going to bring them in if you 
don’t know if they’re going to find work?’ (interview 12 December 2007, 
Barcelona). These doubts bring out a basic point: immigration is still tied to a job 
contract and is therefore dependent on employers. Consequently, at least for the 
moment, it seems difficult to imagine an immigrant coming in without the backing 
of an employer.  

In this sense, immigration policies are always headed for the same dilemma: while 
entry is tied to a job contract, contracting in the country of origin does not seem to 
work. In the 1990s, the difficulties of contracting at origin arose from a lack of 
mediation mechanisms. With the new post-2002 quota system, the problems sprang 
from the limitations of State intervention in both selecting the workers for 
employers and, in the case of the job-seeking visa, permitting the entry of 
immigrants without the prior existence of a job contract. The outcome, as noted 
above, has been more illegal immigration. It is illegal immigration, as we have seen 
in the previous section, brought about by the very low numbers of people permitted 
to enter the country, and it is illegal immigration, as we now see, caused by the 
difficulties occasioned by the stipulation of the job contract as a prior condition. In 
both cases, the result has been the same: in order to work as a legal immigrant in 
Spain, the most feasible way to go about it is to enter the country illegally or stay in 
it as an illegal immigrant, find a job and, only after that, achieve regularisation. 

This twofold legal production of illegality seems to have been somewhat attenuated 
by the reintroduction of the Régimen General in 2004. On the one hand, as already 
noted, the ‘new’ Régimen General removes the rigidities of the ‘old’ one by 
introducing a catalogue of hard-to-cover jobs, which cuts down the complexity of 
the paperwork and the uncertainty of having to submit every single case to an 
evaluation of the labour market. This catalogue does not assign an annual quota of 
jobs but is simply a list of occupations in which it is possible to contract foreign 
workers. Accordingly, in contrast with the quota system, the number of people 
entering is not restricted a priori. On the other hand, increased immigration and the 
concomitant existence of significant social networks between the already-arrived 
immigrants and those who are yet to come seem to have finally provided a solution 
to the problem of mediation. Unlike the situation of the 1990s, many workers in the 
countries of origin now have somebody they know in Spain or employers (through 
their workers) have contacts in the country of origin. Relations of trust and the 
added value of a reference, therefore, are not only characteristics of contracting at 
the country of destination but can also happen in the country of origin. In this 
regard, one union representative observed: ‘The Régimen General, in fact, is not in 
itself a form of contracting at origin but it is managed by relatives and 
acquaintances in Spain. The families and acquaintances are incredibly effective 
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employment agents!’ (interview 6 February 2008, Madrid). 

We might conclude therefore that the immigrants’ social networks have ended up 
fulfilling the function of mediation that the State has not been able to achieve. 
Thanks to these networks, contracting in the countries of origin does at last seem to 
be possible. Nevertheless this is not exempt of dilemmas either. Although the 
immigrants’ social networks finally permit mediation between the worker in the 
country of origin and the employer in the country of destination, their existence 
introduces the ‘doubt’ or ‘suspicion’ that not everyone who comes to Spain under 
the Régimen General does so for strictly employment reasons. As the words of a 
civil servant from the Central Government Delegation in Barcelona made clear, 
‘Children and husbands come through family regrouping. The rest (siblings, friends 
and cousins) come by means of designation in the Régimen General'’ (interview 21 
April 2008, Barcelona). The long time taken up by procedures from the moment 
entry is authorised to receiving the visa to enter Spain seems to aggravate this 
‘suspicion’. The same employee of the Central Government Delegation in 
Barcelona said, ‘If they take a year and the employer holds out, there might be 
other reasons for contracting a worker. If they get to the end, maybe it’s because 
the job offer isn’t real’ (interview 21 April 2008, Barcelona). However, this begs 
the question of whether, in being so time-consuming, this mechanism is adequate 
when the offer is ‘real’ or, rather, when the job offer does not go hand-in-hand with 
other incentives beyond employment considerations in the strict sense. 

4.4.3. Selecting migrants’ origins: To return to the words of Aragón Bombín, 
what gets the process underway is not the will of the immigrant but the existence of 
a job offer. In other words, entry does not depend on the immigrant but on the 
employer. Accordingly, as noted above, the employers determine the entry and 
characteristics of the immigrants as well as their countries of origin. This is clearly 
the case with the Régimen General. Under this system, the employer selects a 
foreign worker, requests work and residence permits and, if the response is 
positive, the worker initiates the procedures in his or her country of origin to 
receive an entry visa. The origin of the worker in these cases is not previously 
determined. It is true that obtaining the visa takes longer in some countries than in 
others, depending on how much work the consulates have in the countries of 
origin. Nonetheless, by law, if there are no national (or authorised) workers 
available, the employer is free to contract a foreign worker wherever he or she 
wishes. 

With the quota system, this decision is more conditional, however. In the 1990s the 
quota system only determined the sectors in which it was possible to contract a 
specified number of workers each year. The origin of the workers, in the case of the 
Régimen General, depended on the employer. Yet after 2002, contracting in the 
countries of origin via the quota system came to be only possible in those countries 
with which the Spanish Government had signed an agreement (Morocco, 
Colombia, Ecuador, Romania, the Dominican Republic, Poland and Bulgaria). At 
first, it is the Spanish Government that decides. However, once the decision is 
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taken, the criterion for determining the distribution of the quota remains in the 
hands of the employers. It is the employers who, on presenting a generic offer of 
work, ‘propose’ the country where contracting will take place. In practice, this dual 
decision turns out to be contradictory: the reasons of State for choosing some 
countries over others do not always coincide with the needs of the employers. 

Thus, for example, agreements that are so significant (in terms of flow size) as that 
signed with Morocco have barely come to fruition. Apart from the matter of the 
efficiency or otherwise of the administration in Morocco, many interviewees agree 
that this is mainly due to the reluctance of employers to contract Moroccan 
workers. As a civil servant working in the Catalan Government’s employment 
agency observed, ‘The Moroccan Government has a huge interest in encouraging 
contracting at origin. We do too. When I went to visit the office in charge of this in 
Morocco, they did a good job selling it to me and I came back very enthusiastic. 
But the employers don’t want to contract workers over there. They’re very loath to 
do so. They say there’s corruption and use the excuse of language (when they 
actually speak many more languages than we do). In brief, there’s a political 
volition to channel the flows but there’s no response from employers’ side’ 
(interview 12 December 2007, Barcelona). The result is that, while contracting in 
the country of origin through the quota system had the primary goal of moving 
already-existing flows through legal channels, in the end everything depends on the 
employers. Thus, in cases where the employers are reluctant, the legal ways of 
entering remain barred and, accordingly, legal immigration does not represent a 
real alternative to illegal immigration. 

This disparity between the State’s choice and that of the employers is also patent 
with the most recent bilateral agreements signed with countries like Gambia 
(2006), Guinea Conakry (2006), Cape Verde (2006), Mali (2006) and Senegal 
(2007). In exchange for the collaboration of these countries in the struggle against 
illegal immigration and above all with the condition that they agree to the 
repatriation of their citizens, Spain promised to ease legal immigration from these 
countries. The terms of the deal, according to a high-level official in the Foreign 
Affairs Ministry, were clear, ‘The most recent agreements have been made in order 
to guarantee readmission. Again, in order to give something in return, a system for 
channelling legal immigration has been opened. The governments of these 
countries see legal immigration as a bargaining chip. And we owe them that’ 
(interview 13 May 2008, Madrid). Nonetheless, once again, everything depends on 
the employers. While Spain needs employers to contract workers from these 
countries in order to fulfil its part of the agreement, the employers are not so keen 
to comply. The representative of an employers’ organisation in the hotel and 
catering sector said, ‘For the last two years they’ve been going on and on about 
contracting workers in countries like Gambia, Niger or Senegal. But what business 
have we got there? They’re illiterate in their own dialect. Why should we go to 
Senegal? For us, Latin America’s much easier. They speak the same language, are 
better trained, and have experience in the sector. Why take the longer and more 
difficult route when there’s one that’s short and easy?’ (interview 9 May 2008, 
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Madrid). 

While some agreements have amounted to virtually nothing, others have been 
given a great deal of attention by employers. Such was the case of Poland. We 
might speculate as to why employers have opted to contract Polish workers and not 
Moroccans. In fact, both the mass media and academic literature have played up 
the perceived greater ‘docility’ and ‘propensity for integration’ of the Poles 
(European, Catholic and mainly women) in comparison with Moroccans. These 
‘reasons’ apart, the fact is that, in some cases, the quota system ended up 
promoting one kind of immigration over another. This was especially obvious in 
the strawberry fields of Huelva where, after 2002, Moroccan workers (including 
those in a legal situation who had been working in this rural area for a long time) 
were progressively replaced by Polish women workers even though Poland had 
never traditionally been a country of immigration towards Spain. When NGOs, 
immigrant organisations, unions and some opposition parties condemned this 
situation, the Government continued to be adamant that it did not have the last 
word on the quota, but the employers did. As Mariano Rajoy, then Minister for the 
Interior, stated, ‘What is clear is that the employers contract whoever they want. It 
would be strange if the Government said, “No you contract people from such-and-
such a country for us.” We fix the quota and then the employers decide’ (El País, 
12 June 2002). 

The tension and, in some cases, contradiction between the ‘reasons’ of State and 
the ‘reasons’ of the employer have finally ended up with a dual policy. First, 
contracting in the country of origin via the quota system was presented, and is still 
presented, as the best way to steer the migratory flows through legal channels, 
thereby putting an end to illegal immigration. Second, since it is the employer ‘who 
decides’, this might go no further than a mere pact based on good intentions or, in 
the case of the most recent agreements, a promise (not kept) on condition that the 
Governments of the countries of origin agree to the repatriation of their citizens. 
‘The employers decide.’ And they decide not only not to contract in certain 
countries that were once traditional sources of immigrants but to do so in countries 
that have not traditionally played that role. This meant favouring some flows over 
others or, better said, opening up some while (at least legally) closing others. The 
case of El Ejido illustrates this perfectly. In February 2000 the murder of a young 
Spanish woman by a mentally disturbed Moroccan (who had shortly before been 
rejected by a health centre) led to a generalised three-day campaign of violence 
against Moroccan immigrants. Immediately afterwards, Moroccan workers 
demonstrated and were on strike for several days. This process ended up with the 
‘El Ejido Agreement’, according to which the different administrative organs 
undertook to ensure better living conditions for the immigrant workers in the area. 
Despite the administration’s ‘good intentions’, in the subsequent seasons the 
Moroccan workers found that they were being replaced by women workers from 
Poland. While the State did not promote this replacement, it let employers take this 
new direction by adopting (at least apparently) a simple laissez-faire position.  
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4.5. BETWEEN GUESTWORKERS AND CITIZENS 

4.5.1. Position in the labour market: Immigrants to Spain are only ‘welcome’ or 
‘accepted’ in economic sectors with labour shortages. This restriction means, in the 
case of the Régimen General, that the application for contracting a foreign worker 
has to be subjected to a case-by-case evaluation of the situation of the labour 
market and, more recently, to the quarterly production of a list of sectors and 
provinces where contracting of foreign workers is authorised. In the case of the 
quota system, contracting of foreign workers has been circumscribed by way of 
setting an annual quota of foreign workers per sector and province. This means that 
the entry policies have slotted immigrant workers into certain jobs or, to put it 
another way, have fixed the ‘field of possibilities’ with regard to contracting them. 
This is what Cachón calls ‘the institutional framework of discrimination’, that is, 
when market ‘preferences’ turn into ‘requisites’ or ‘prescriptions’ in legal 
regulation (Cachón 1995: 111-112; 2003: 19; 2009: 162). 

This ‘field of possibilities’ has restricted not only the entry of immigrant workers 
but also their initial stay in the country. As Aparicio Wilhelmi and Roig Molés 
point out (2006: 172), if the whole system is founded on particular characteristics 
of an offer that enables authorisation of entry, it would not then be very consistent 
if, after taking up the job, the foreigner could then leave it for another job of 
opposite characteristics. On the basis of this argument, the initial work permit (for 
the first year) tends to be limited to the economic sector and province for which 
entry was authorised. Nonetheless, administrative practice in imposing these 
restrictions and then controlling them is very deficient. Thus, for example, it is not 
uncommon for workers who begin in the agricultural sector of Murcia to end up a 
few months later working in the construction sector of Madrid or Barcelona 
(Aparicio Wilhelmi & Roig Molés 2006: 172). Technical problems and deficient 
means seem to explain this gap between the law and its practice. In particular, a 
Barcelona lawyer stated in an interview that the computer system used in the 
contracting of workers does not monitor how long they have held a residence 
permit and, as a result, allows changes of economic sector, even in the first year of 
residence (interview 17 March 2008, Barcelona). 

While the initial permit is (at least according to the law) limited to a specified 
sector and province, its validity does not depend on the employer who ‘gets the 
process underway’. Hence, the worker is free to change employer as long as he or 
she remains in the same sector and province for which authorisation was given. 
There seems to be general consensus on this point. For example, when the Catalan 
employers’ organisation Cecot proposed introducing a contractual clause that 
would oblige workers who left the job before a stipulated initial period to pay for 
their training costs and transport from their country of origin, this was challenged 
and labelled ‘illegal’ not only by the unions but by the Catalan Government itself 
(El País, 25 February 2001). In this regard, we might conclude that, while the entry 
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of an immigrant cannot be conceived of without an employer behind it, the 
immigrant-employer tandem breaks down when it comes to staying in the country. 
Explanation must be sought in the impossibility of curbing the freedom of 
immigrants once they are in Spain. While the reasons underlying this are clear, the 
outcome is not so clear in practice. 

First, employers are often fearful of ‘losing’ their workers after having contracted 
them in their countries of origin. As the president of Cecot observed, ‘It wouldn’t 
make sense if a company made an investment and advanced a certain amount of 
money to bring somebody here and then, after a week in that company, the worker 
was contracted by another company. The original employer would be wasting time 
and money on something that gave no returns, while the second employer wouldn’t 
be paying out anything’ (El País, 25 February, 2001). Second, the unions and the 
State, though condemning the measures proposed by Cecot, are also critical of 
employers who fail to keep their foreign workers. The unions, for their part, 
attribute the high degree of labour mobility of immigrant workers (and hence the 
permanent need for ‘new immigrants’) to the poor working conditions offered by 
these employers (interview with the aforementioned union official in Barcelona, 11 
February, 2008). The State sees in these employers an ‘out-of-control’ gateway to 
the Spanish labour market. Accordingly, the Government delegations, like that in 
Barcelona, tend to reject applications for contracting immigrants in the cases of 
companies that have not managed to keep their immigrant workers for the first year 
(interview with a civil servant in the Subdelegación del Gobierno in Barcelona, 21 
April 2008; interview with a representative of an employer organisation, 6 
November 2007, Barcelona).  

The only foreign workers whose work permits, once they have entered the country, 
do depend on the employer are seasonal workers (under the quota system). In this 
case, the employer is not only responsible for the entry of the foreign worker but 
must also offer adequate housing, guarantee work for the duration of the permit, 
organise the journey to Spain and cover at least the price of the ticket of entry into 
the country. The (this time) ‘invited’ worker must undertake to return to his or her 
country of origin once the working relationship has concluded. Complying with 
this requisite guarantees the possibility of filling other job offers (often with the 
same employer) that appear in future in the same kind of work. Although this could 
not be described as ‘sanctioned bondage’, the fact that not only entry into the 
country but also remaining (and returning) depends on the employer does give rise 
to problematic dynamics (see Zapata-Barrero, Faúndez García & Sánchez 
Montijano 2009: 20-22). Thus, for example, a group of Colombian seasonal 
workers and the unions CCOO and UGT jointly filed a formal complaint against 
the rural employers’ organisation Unió de Pagesos (Farmers’ Union) for obliging 
them ‘to accept harsh conditions in order to be able to return the following year’ 
(El País, 30 August 2001). These circumstances might be taken as confirmation 
that the dependence of the foreign worker on the employer can in practice restrict 
his or her labour rights. 
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Another result of this dependence is the matter of what in other countries came to 
be called cases of ‘running away’ or absconding. In Spain, however, this happens at 
the point of having to return home and not so much in relation with having to work 
for only one employer. For example, in 2001, the union CCOO denounced the fact 
that more than half the workers contracted by the Unió de Pagesos did not return to 
their countries once the agricultural season was finished (GES 2002: 12). In 2004, 
the union UGT published a study on the province of Huelva where the same 
phenomenon was estimated at 25 per cent (El País, 27 May 2004). While the 
unions have been claiming for years that contracting seasonal workers has become 
just one more way of legal entry and illegal stay (interview with a CCOO 
representative, 11 February 2008, Barcelona), the employers respond with the 
argument that the return or non-return of workers to their countries of origin is not 
their responsibility. The words of a representative of CEOE, the biggest employers’ 
organisation in Spain, are clear in this regard: ‘Seasonal workers should return to 
their countries of origin. Of course a lot don’t. It’s another way of slipping through 
the net. But what are we supposed to do? The employer pays for the ticket. But we 
are not police and we don’t have any way of monitoring whether they get on the 
plane or not’ (interview 7 February, 2008 Madrid). 

While the ‘field of possibilities’ associated with contracting immigrants is limited 
during the period of entry and initial stay, these constraints disappear with the first 
renewal of the work permit after one year. From then on, the immigrant is free to 
work wherever he or she wishes, independently of the situation of the national 
labour market. In this regard, the ‘field of possibilities’ comes to be the same in 
many respects as that of any national worker. In other words, the ‘preferences and 
dynamics of the market’ might still be present but they no longer translate into 
‘requisites and prescriptions’ in terms of legal regulations. In practice, this has the 
effect of a gradual shift of immigrant workers into the economic sectors hitherto 
reserved for national (or authorised) workers. As already mentioned, it would seem 
that there is a clear trend: the longer the period of residence, the smaller the 
presence in sectors like agriculture and domestic service. However, this raises 
questions. Who fills their positions? Does the employer need new immigrants 
whose working activity is once again immobilised by sector and province for the 
first year? Are there some economic sectors that are therefore dependent not so 
much on immigrant labour per se as – above all – on newly-arrived immigrant 
labour?  

4.5.2. Taxation: In Spain taxation on foreign workers has never been meant to 
control migrants’ presence in the country or reduce employers’ reliance on migrant 
labour. Legal migrants pay taxes and contribute to Social Security like any other 
worker. In this regard, taxation results from the inclusion of all workers in the 
general system of taxation and social services. However, due to the legal position 
of foreign workers, taxation does have some particular implications for them. To be 
specific, since 2004, the work permit (whether the immigrant has it on arrival or 
via regularisation) becomes effective only when the worker has registered with 
Social Security. Moreover, renewal of the permit depends on the months of paid 
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contributions during the period of validity of the authorisation that the immigrant 
hopes to renew.  

This means that immigrants’ legal status largely depends not only on their working 
but particularly on their working formally. This is especially problematic if we take 
into account the magnitude of the informal economy in Spain. For example, in 
2004 the union UGT estimated that in Madrid alone there were 123,000 
immigrants with a work permit but without paying contributions (El Mundo, 24 
August 2004). While, for national workers, participating in the informal economy 
might mean not having access to certain Social Security services (like the right to 
unemployment benefits or the old age pension), in the case of foreign workers this 
can also mean not being able to get the permit or becoming illegal (again) when it 
is due to be renewed. As Izquierdo and Léon note (2008: 17), ‘It is the jobs without 
a contract that make the stay illegal’. In order to avoid this situation, many 
immigrants have opted to pay their Social Security contributions themselves 
(interview with an NGO representative, 7 February 2008, Madrid; interview with a 
researcher, 16 April 2008, Barcelona). For example, as we shall see in the next 
section, immigrants frequently end up having to look for a ‘false’ or ‘doing-a-
favour’ phantom job, and paying the Social Security contribution themselves while 
continuing working without a contract in the informal economy.  

At the level of political rhetoric, the immigrants’ contribution to the Social Security 
system was one of the main arguments wielded to indicate the need for (and 
advantages of) the 2005 regularisation process. For example, in September 2005, 
Jesús Caldera, Minister for Labour and Social Affairs, declared that, thanks to the 
process of regularisation and the inclusion of regularised immigrants in the Social 
Security system, ‘the system is fully consolidated’ and has ‘exceeded payment 
forecasts by more than 3,000 million euros’ (El País, 8 September 2005). While in 
times of economic boom the immigrants’ contribution to the Social Services has 
been used as one of the main arguments in favour of regularisation, in times of 
crisis it has become the main mechanism for encouraging their return home. In 
particular, at the start of the second term of the Zapatero Government (2008), the 
new minister for Labour and Immigration, Celestino Corbacho, announced a 
scheme of ‘voluntary repatriation’, the mainstay of which was reimbursement of 
the totality of unemployment insurance (40 per cent in Spain and 60 per cent in the 
country of origin) in exchange for renouncing the residence permit and any return 
to Spain within a minimum period of three years. In this regard, paying for social 
services has been used indiscriminately (and very swiftly) as a motive for inclusion 
or as an incentive for return. 

4.5.3. Temporality: Not only the entry of foreigners but also their remaining in the 
country has depended on a specific job offer. During the first five years of 
residence, renewal of the permit (after the first, third and fifth years) is bound to 
the existence of current employment, a job offer or receipt of unemployment 
benefits tied with a previous job. Since 2004, with the aim of preventing ‘false’ or 
‘doing-a-favour’ job offers, renewal has also depended on the time worked within 
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the period of validity of the permit that the immigrant wishes to renew. As noted 
above, this essentially means that renewal has come to be linked with the time that 
Social Security payments have been made. Maintaining legal status, therefore, has 
depended on effective (and formalised) integration into the Spanish labour market 
(Cabellos Espiérrez & Roig Molés 2006: 118-119). This link between renewal and 
having work has meant that only those immigrants who can prove they have the 
necessary economic resources to survive can renew their permit. As Suárez Navaz 
has remarked (2000: 13), ‘If there’s money, there are documents’. 

In contrast, those immigrants who have been unable to demonstrate their 
integration as workers during the first five years of residence lose their legal status 
and, in most cases, fall back into illegality. This loss of legality has been far from 
infrequent due to the extremely high numbers of temporary immigrant workers and 
the instability that is so characteristic of the Spanish job market. For example, of 
the eight million job contracts signed by foreign non-Community workers between 
2004 and 2007, only one in ten was for an indefinite period (Ministerio de Trabajo 
y Asuntos Sociales 2007: 8). Loss of legal status has been even more common with 
the initial renewal after one year of residence. As Cabellos Espiérrez and Roig 
Molés remark (2006: 118), this is because of the difficulty in proceeding to 
effective and stable integration after only one year of residence. Furthermore, as we 
have already seen, the initial permit tends to immobilise immigrants in sectors that 
are rejected by national workers and notable for their greater degree of instability. 
In this regard, the ‘institutional framework of discrimination’ which, as previously 
noted, transforms ‘market preferences into requisites or prescriptions in legal 
regulation’ (Cachón 1995: 111-112) has only increased job instability for the new 
arrivals and, as a result of that, their legal instability. In other words, the law 
contributes to the precariousness of the immigrant’s work situation and this 
selfsame precariousness frequently contributes towards his or her ‘illegalisation’ at 
the end of the first year. 

Another cause of loss of legal status is the long period of waiting for the paperwork 
of the renewal applications to be completed. This slowness, principally brought 
about by a general breakdown in management of foreign affairs, has not 
infrequently meant that the job offers on the basis of which the application for 
renewal is made drop by the wayside. Consequently, in the absence of a job, either 
the application is turned down or obstacles are placed in the way of subsequent 
renewal (depending once again on integration into the labour market) of the permit 
that was originally granted. This loss of legal status because of renovation 
paperwork is what Izquierdo defined in the mid-1990s as ‘institutional production 
of the undocumented’ (Izquierdo 1996: 150). In 2004, the Minister of Labour and 
Social Affairs, Jesús Caldera, indicated that when the government had come to 
power in March that year there were 400,000 immigrants’ files that had not been 
dealt with, and 100,000 of these were applications for renewal of residence and 
work permits. As the minister observed, ‘This inability to respond to renewals 
obliges us to deal with the paradox that, if we don’t act quickly, the Administration 
will thrust into illegality people who, to the present time, have been in a legal 
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situation and who will, as a result of this change of status, lose their jobs’ (Diario 
de Sesiones, 13 September, 2004). 

Whether it is because of the impossibility of demonstrating effective and 
formalised integration into the Spanish labour market or the long time taken up by 
the paperwork involved in processing the renewal processes, this loss of legality is 
indubitably one of the factors that explain the enormous proportions of illegal 
immigration in Spain until 2005 (see next section on regularisations). Even taking 
into account the significance of illegal entry and stay, only thus is it possible to 
understand the persistence and dimensions of illegal immigration in spite of the 
frequent processes of regularisation, namely those of 1985, 1991, 1996, 2000, 2001 
and 2005 (see Cabellos Espiérrez & Roig Molés 2006: 114). The figures for 
regularised immigrants who have lost this status after some years are very 
significant in this regard. For example, of the 23,887 immigrants regularised in 
1985, only 58 per cent were still in a legal situation in 1990 and of the 110,000 
regularised in 1991, less than 75 per cent of them still retained this status one year 
later (Ramos Gallarín & Bazaga Fernández 2002: 9). 

In order to get around the effect that administrative delay has had on the loss of 
legality among foreign residents, Law 4/2000 included the provision of ‘positive 
administrative silence’ for renewal applications. This meant that, six months after 
the application for renewal, the administration’s silence was as good as a permit 
renewal. As a result of this measure, according to the Minister for Labour and 
Social Affairs, Jesús Caldera, 306,838 applications for renewal were granted by 
default between 2001 and 2004 (Diario de Sesiones, 13 September 2004). In recent 
years, in spite of the fact that administrative capacity has improved significantly, it 
appears that many renewals continue to be conceded by means of positive silence. 
Although this general presumption of renewability has made it possible to 
overcome in part the effects that the administrative delays had previously had on 
migrants’ legal status, the measure is by no means problem-free. In some cases the 
situation is a veritable Catch-22. For example, the red-tape delays in some 
provinces thwart the presentation of applications and hence of the immigrants 
being eligible for the benefits of the rule of positive silence (Cabellos Espiérrez & 
Roig Molés 2006: 121). Several of the lawyers I interviewed have also mentioned 
the fact that many employers and even the Social Security Department require a 
certificate of administrative silence which, given the bureaucratic collapse in the 
offices dealing with foreign affairs, tends to be very difficult to obtain (interview 
with a representative of CCOO, 11 February, Barcelona). 

What seems paradoxical at a basic level is that this first or recurrent lapsing into 
illegality, which is so typical of the Spanish model and the cause of a considerable 
part of its illegality, should not have led to a reconsideration of renewal policies 
and, more specifically, a review of the temporality that threatens the legal status of 
foreign residents in their first five years. In other words, why has the period for 
renewal not been extended so as to secure migrants’ legal stability? Why continue 
with this guestworker approach when immigration is turning out to be increasingly 



128 

stable and permanent? The answer, as noted above, is that despite the stability and 
permanence of immigration in Spain, it is still difficult to visualise an immigrant 
who is not primarily an immigrant worker with a job. Leaving aside the applicants 
for political asylum and family reunification initiatives, the entry and stay (in the 
first five years) of immigrants continue to depend on their position in the labour 
market: they can only enter the country when they have a job contract tied to a 
specific sector and province and they can only renew their permits when they can 
demonstrate that they are integrated into the (formal) job market. 

In spite of this temporality and contingency, immigrants still become established 
residents and not only obtain permanent residence but also Spanish citizenship. 
Immigrant workers manage to become permanent immigrants and later on citizens. 
Thus, their temporary status and situation as ‘guestworkers’ are not forever. After a 
number of years, which may depend more or less on their oscillations from legality 
to illegality, they eventually achieve definitive status and the boundary between 
insiders and outsiders (at least legally) becomes blurred. The figures in this regard 
are very indicative. While throughout the 1990s most foreigners had a one-year 
permit, this tendency has changed in recent years. Hence the number of permanent 
residence permits rose from 200,000 in 2002 to 851,000 in 2007 (Izquierdo & Léon 
2008: 11). In relative terms, and despite the volume of immigratory flows in these 
years, the proportion of permanent residents came to represent 36 per cent of the 
total of non-Community legal migrants. As for naturalisations, more than 292,000 
foreigners acquired Spanish citizenship between 2000 and 2006 (see Table 12). 

Table 12: Evolution of numbers of foreigners granted Spanish citizenship: 1995-2008 

Year Number of foreigners 
granted citizenship 

Year Number of foreigners 
granted citizenship 

1995 6,756 2002 21,810 

1996 8,433 2003 26,556 

1997 10,311 2004 38,335 

1998 13,177 2005 42,860 

1999 16,384 2006 62,339 

2000 11,999 2007 71,810 

2001 16,743 TOTAL 347,518 

Source: Anuario Estadístico de Extranjería (Statistical Yearbook on Status of Foreigners, 
1990-2008) 

 

4.6. REGULARISATION: AN ENTRY POLICY? 

4.6.1. The first regularisation: The first Ley Orgánica de Extranjería (Organic 
Law on Foreigners) in 1985 was accompanied by an extraordinary regularisation 
process. The reasons for embarking on this course, according to Aragón Bombín, 
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then head of the Dirección General de Migraciones (Department of Migration), 
were two: ‘[…] an awareness that there was already a significant stock of 
immigrants in an illegal situation and the desire to move on and begin a new stage 
free of the burden of the past’ (Aragón Bombín 1996: 54). The process was not 
exclusively aimed at foreign workers but at foreigners in an illegal situation 
residing or working in Spain. These residents or workers included, first, foreigners 
‘whose presence was already illegal in terms of previous legislation’ (Carrillo & 
Delgado 1998: 24). In other words, it was aimed at those illegal immigrants who 
had, until then, gone about their working and social lives without scares and 
without any awareness of illegality (Izquierdo 1996: 142). Second, the process also 
aimed to regularise foreigners whose status became illegal with the change in the 
law. To be more specific, it is likely that some of the immigrants from Latin 
America, the Philippines and Equatorial Guinea who took up this regularisation 
had formerly been legal immigrants who, until the promulgation of the new law, 
had not needed a job permit in order to work in Spain (Izquierdo 1989: 47). 

This regularisation process, like the Law on Foreigners itself, was launched 
without much discussion. Spain, at the time, still saw itself as a country of 
emigration or as a place of transit for immigrants going to other European 
countries. Moreover, the regularisation was primarily perceived as a process of 
issuing documentation to immigrants who were already in the country, which is to 
say, as a means of ‘tidying up’ the administrative chaos that had prevailed until 
then. To sum up, it was presented more as way of ‘providing the requisite 
documents’ than of ‘regularising illegal immigrants’. The foreigner ‘without the 
proper documents’ was to go to the police station nearest to his or her residence, fill 
out a form and eventually present the documentation necessary for a residence 
permit (proof of economic means and family situation) or the job permit (job 
contract and registration for social security). To the extent that it was mainly 
understood as a process of providing the requisite documents for foreigners, 
administrative responsibility fell within the jurisdiction of the Ministry of the 
Interior through the Comisarías Generales de Documentación (Official 
Documentation Offices).  

In the nine months the process lasted (from July 1985 to March 1986), including 
two successive extensions, 43,815 applications for regularisation were presented, 
of which 38,181 had positive results. As for the nature of the requests, 51 per cent 
were for a residence permit, which means that less than half the immigrants asked 
for work permits (Aragón Bombín & Chozas Pedrero 1993: 28). As for the 
characteristics of the regularised immigrants, they fell into two very different 
groups (Izquierdo 1989: 69). The most numerous group consisted of working-age 
immigrants from poor countries and with scant educational qualifications. Notable 
among this group were immigrants of African origins (mainly Morocco, Senegal, 
Gambia and Cape Verde), accounting for 40 per cent of the total of the applications 
presented. In clear contrast, the second group, which accounted for 26 per cent of 
the applications, consisted of immigrants from the European Community (mainly 
Portugal, United Kingdom, Germany and France). Most were retirement-age 
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European citizens, no longer working, married and with sufficient educational and 
economic resources. 

Although this regularisation process made it possible to ‘normalise’ the situation of 
some illegal immigrants, the government considered that the results were limited. 
This official evaluation is difficult to understand unless one bears in mind that, at 
the time, according to the sociological research group, Colectivo IOÉ, the number 
of illegal immigrants was as high as 350,000, although another report put the figure 
at 260,000 (Arango & Suárez Navaz 2002: 111). If these figures are any guide, 
they indicate that the regularisation process had indeed failed to ‘normalise’ the 
great majority of the illegal immigrants. In its 1991 proposal for a new 
regularisation process, the Asociación para la Solidaridad con los Trabajadores 
Inmigrantes (ASTI – Association for Solidarity with Immigrant Workers), stressed 
four possible causes for the failure of the 1985 regularisation drive (ASTI 1991: 6-
12). 

One of the primary causes identified was scarcity of information. While the mass 
media repeatedly covered the promulgation of the new law, little was said about the 
regularisation process. Second, the association noted the wariness of everyone 
involved. For example, no attempt had been made to stress the fact that appearing 
at the police station to apply for regularisation would in no way harm the 
immigrants. Neither were there sufficient guarantees for employers to feel 
confident that the administration would not initiate actions against them. A third 
factor was the inability of the administration to deal with the process, which was 
highlighted by the media attention to the long queues of applicants waiting to be 
attended. Fourth, according to the ASTI report, the fact that information was given 
exclusively in Spanish was yet another obstacle in the process for people with only 
rudimentary knowledge of the language. Besides these factors of a more 
institutional nature, the Ministry of the Interior’s Official Documentation Office 
observed that the greatest impediment for the regularisation of those who needed a 
work permit was having to present a job contract. From this, Izquierdo (1989: 34) 
concludes that the employers did not help with their workers to obtain the 
documentation they needed. 

Apart from the figures for regularised immigrants, it is also important to bear in 
mind the strikingly low proportion of people who managed to maintain their legal 
status over time. As noted in the previous section, one of the causes of illegality has 
been lapsing or relapsing into a situation of illegality at the time of renewal. The 
1985 regularisation drive explicitly brought out this trend for the first time. In 
numerical terms, only 58 per cent of people who were regularised in 1985 were 
still in a legal situation in 1990 (Aragón Bombín & Chozas Pedrero 1993: 28). This 
trend was still more evident among the Moroccan immigrants: only one fifth of the 
Moroccans who applied for regularisation still had legal status two years after the 
process. Of those who became ‘illegal’ with the passing of time, 47 per cent 
disappeared after having tried to apply without being able to provide documents 
that might pave the way to obtaining any kind of permit, while 30 per cent 
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achieved some kind of residence permit (between six months and a year) but never 
renewed it. The question that arises with regard to the Moroccan immigrants is how 
many never presented in the first place, or never renewed, because they had 
returned home or moved on to other European countries. In particular, as Izquierdo 
wondered at the time (1989: 61), did the Moroccans head for Spain as their final 
destination or was it just a stepping stone on the way to other countries of Europe? 

4.6.2. The second regularisation: In 1990, the left-wing party Izquierda Unida - 
Iniciativa per Catalunya presented the Government with an urgent interpellation 
concerning the situation of immigration in Spain. In the subsequent parliamentary 
debate, the Government undertook the commitment of preparing a report on the 
situation of foreigners in the country. After the presentation of this document, 
which was produced with the collaboration of the Ministry of the Interior and the 
Ministry of Work and Social Security, the Spanish Parliament approved a 
Proposición no de Ley (Green Paper) in which the Government was urged to 
undertake political measures with regard to the following four points: the control 
and channelling of migratory flows, the struggle against illegal immigration, giving 
an international focus to the migratory issue, and reforming the administrative 
apparatus (López Sala 2000: 283). Besides, the Green Paper envisaged ‘adopting 
the necessary measures to complete the process of regularisation carried out in 
1985, while also paving the way for groups of foreigners working in an illegal 
situation, who arrived in the country after that process and who can demonstrate 
their insertion in the labour force or arraigo [“rootedness”]31 to make their 
presence known and to be legalised’ (Article 4, Proposición no de Ley 1991).  

In contrast with the previous procedure, which was defined, above all, as a process 
of providing documentation for foreigners, this regularisation project had a 
significant work component. One manifestation of this is the fact that the 
applications were not presented in the Ministry of Interior’s Official 
Documentation Offices but in the Provincial Departments of Work and Social 
Security or in some employment offices. A further novelty was the involvement of 
social organisations, unions and non-governmental organisations. According to 
Aragón Bombín and Chozas Pedrero (1993: 65), recognition of the social 
organisations and their role in the application and development of the process were 
decisive. As we shall see below, this alliance between government and social 
organisations has been a constant in subsequent regularisation procedures. 
Thenceforth, working to regularise the maximum possible number of immigrants 
became, for many organisations, the best way to struggle for the rights of 
immigrants in Spain. As Suárez Navaz (2000: 8) points out, although it cannot be 
said that the volunteers, activists and experts of the social organisations became 
simple accomplices in the government’s actions, this regularisation did manage to 
‘give credibility to the State’s inclusive gesture’ and thereby to create a general 

                                                 
31 This rather loose term “arraigo” is used quite indiscriminately in official circles to refer 
to employment stability or social consolidation. Henceforth, I shall indicate, where 
possible, the sense in which it is used. 



132 

consensus over the need to ‘normalise’ the situation of immigrants. 

In the six months the process lasted (from June to December 1991), 135,393 
applications were presented. Of these, 109,135 were granted. With regard to the 
kinds of applications presented, 83.7 per cent of the permits were conceded under 
the assumption of permanent residence as of May 1991 and a firm offer of formal 
and stable work (85 per cent) or a viable self-employed project (15 per cent) 
(Aragón Bombín & Chozas Pedrero 1993: 101). This confirms that, while the 1985 
regularisation process was primarily focused on regularising residents, that of 1991 
was particularly concerned with regularising workers. The origins and profiles of 
the immigrants partly explain this difference. While, in 1985, a significant number 
of immigrants came from other European countries, in 1991, most immigrants 
came from non-European countries and represented the typical profile of the 
economic immigrant. The biggest group consisted of people from the Maghreb (in 
particular, 44 per cent of the applicants came from Morocco), followed by those 
from Latin America (mainly from Argentina, Peru, the Dominican Republic and 
Chile) and Asia (Philippines, China and, to a lesser extent, Pakistan and India). 

As Izquierdo notes, the main point of a regularisation drive is not the final number 
of people regularised but the cover and continuity of a legal situation. How many, 
then, were still illegal after the process and how many had lapsed back into illegal 
status over time? If we look at the figures for initial rejection, we find that of the 
135,393 applications, 18,933 (14.8 per cent of the total) were denied. The main 
reason for rejection was the lack of proof of residence in Spain prior to 15 May 
1991 (Arango & Suárez Navaz 2002: 124-5). This reveals (as observed by many 
illegal immigrants who were in Spain at the time) the importance of any written 
proof or paper that would demonstrate this illegal stay. According to Suárez Navaz, 
after the 1991 regularisation, papers (any paper) took on huge importance because 
of the possibility they represented for future regularisation. This is what she defines 
as ‘the fetishism of papers’ in the dual acceptance of an inanimate object to which 
‘magic’ qualities are attributed and in their semblance of having an intrinsic 
exchange value they do not actually have. She also remarks vis-à-vis the 
immigrants that, ‘It is not unusual for them to proudly show you these papers-
shields they carry round in their pockets, while collecting all the rest, just in case, 
in a plastic bag full of frustrated statuses and identities’ (Suárez Navaz 2000: 10).  

The figures pertaining to renewals once again demonstrate the facility with which 
legal immigrants fall back into illegality or, in other words, they reveal the fineness 
of the line between the two conditions. Numerically speaking, it is significant that 
there were 22,000 cases of non-renewal (20 per cent of which had initially been 
regularised) and 6,000 rejections of renewal (5.5 per cent). Again, one needs to ask, 
what about the ones who did not apply? How many of them had left Spain and why 
did those who remained here decide not to try for renewal? To what extent were 
those who did not present excluded by the fact of not being able to maintain or 
prove their employment situation? Apart from those who did not renew their 
permits because they did not present (and the reasons for this will never be known), 
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another 6,000 people lost their legal status when their application for renewal was 
denied. Taking into account the almost 19,000 who did not manage to achieve 
legality because their initial request was turned down, it would seem that the 
regularisation procedure itself produced almost 25,000 illegal immigrants. In other 
words, 17 per cent of the immigrants who applied for regularisation were excluded 
along the way. If one adds those who disappeared or who excluded themselves 
from the process, the figure would peak at 25 per cent. The next question to arise is 
that one that Izquierdo asks: what is the point of a process of regularisation that 
either keeps a significant proportion of the immigrant collective in a situation of 
illegality or returns them to this status? (Izquierdo 1996: 149).  

4.6.3. The third regularisation: As described above, the reality of immigration 
soon swamped the legal framework set out by the 1985 Law. In 1991, the Spanish 
Parliament approved a Proposición no de Ley (Green Paper) pressing the 
Government to take a series of specific measures with regard to immigration. Five 
years later, the first immigrants’ associations, different NGOs and even institutions 
like the Ombudsman and lawyers’ colleges pushed for another reform that would 
culminate in 1996 with a modification in the regulations for applying the Law on 
Foreigners (LOE). The new regulations introduced, for the first time, the 
permanent residence permit and also regulated the right to family regrouping. 
Furthermore, a series of norms were decreed in order to speed up the procedures 
for obtaining residence and work permits, while improvements were introduced 
with respect to renewal and duration of the permits. Once again, the changes in 
immigration policy were accompanied by a process of regularisation. This time, the 
aim was to regularise those foreigners who, because of the requirements of the 
previous regulations, had not been able to renew their permits. In this sense, it was 
more a process of re-documentation than regularisation in the strict sense of the 
word. 

In fact, the 1996 formalities were restricted to those foreigners who had arrived in 
Spain before 1 January 1996 and who had held work and residence permits, or just 
a residence permit issued after the 1985 Law came into force. As with the previous 
process, this regularisation drive also included relatives of residents with legal 
status. Another significant element is the fact that regularisation was not dependent 
on the job market. While in the previous process a firm job offer was the condition 
for obtaining work and residence permits, this time the applicant only had to make 
a simple declaration of intent as to the job or jobs he or she wished to perform. The 
reason for this disconnection, which was basically pushed by the unions, was to 
avoid the problem of workers being dependent on their employers. The idea behind 
this was that the link between regularisation, job offer and employer placed the 
immigrant in a vulnerable position that could encourage the selling of job offers, 
extortion and exploitation of immigrants under the threat of not making the offer of 
employment. 

This process lasted four months (from April to August 1996) and was placed in the 
hands of the relevant organisms of the Ministry of the Interior (for residence 
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permits) and the Ministry of Work and Social Affairs (for work and residence 
permits). The total of successful attempts out of 24,691 applications was 75 per 
cent for work and residence permits and 28.4 per cent for residence permits only. 
The profile of the immigrants who applied for regularisation was similar to that of 
those who were regularised in 1991: they were essentially economic immigrants 
coming from African countries (almost a quarter from Morocco), Latin America 
(13 per cent) and Asia (with Chinese immigrants accounting for 4.6 per cent) 
(Arango & Suárez Navaz 2002: 133). It should be recalled that these figures are not 
a gauge of illegal immigration but rather of the numbers and nature of the 
immigrants who had returned to a status of illegality. 

4.6.4. Regularisation through the quota system: Besides the regularisation 
process of 1996, which was limited both with regard to the characteristics of those 
deemed ‘regularisable’ and the final numbers, the entry policies from 1994 until 
1999 (with the exception of 1996) and, in particular, the quota system, functioned 
as the main form of regularisation. As noted in the previous chapter, the quota was 
used in practice to contract foreigners who were already working (illegally) in 
Spain. Once the job offer was authorised, the foreigner had to apply for a visa in 
his or her country of origin or, as was the case in practice, in the Spanish consulates 
of neighbouring countries. On other occasions they were granted a visa extension. 
With the visa, or visa extension, the foreigner legally re-entered Spain or finally 
received (without having to leave) a work and residence permit. According to the 
Ministry of Labour and Social Affairs, only ten per cent of those who obtained a 
work and residence permit through the quota system ‘ really came from outside the 
country’ (Congreso de los Diputados, 19 February 1997). If between 1993 and 
1999 almost 150,000 work permits were conceded through the quota system, this 
would suggest that some 130,000 people were regularised, which is to say a 
number not far from that of the sum of foreigners regularised in the processes of 
1991 and 1996. 

In comparison with the extraordinary regularisation processes, the quota system 
introduced some important new details. First, regularisation via the quota system 
did not require a prior period of residence in Spain. As a result, it was now possible 
to acquire legal status without having to accumulate ‘papers’ or ‘documents in 
proof’ of residence. Second, as discussed in the previous chapter, the quota system 
required a specific offer of employment. Hence, it ended up functioning as a means 
of regularising immigrant workers with employment. In this regard, unlike the 
1996 process, the tie between immigrant, job offer and employer was total. Third, it 
was not just a matter of finding employment. The job offer had to come under one 
of the headings of the economic sectors annually defined by the State. In effect, 
this meant that it was only possible to achieve regularisation in jobs that were 
rejected by national or authorised workers. Finally, and once again in contrast with 
the extraordinary regularisation drives, the quota system did not permit the 
regularisation of all illegal immigrants with certain previously specified 
characteristics. The number of jobs was limited. As a result, those who got in first 
were regularised (hence the long queues) and once there were no more offers 
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(under the quota system), there was no chance of being regularised until the 
following year. 

4.6.5. The fourth regularisation: The changes in the Law on Foreigners with the 
promulgation of Law 4/2000 in February 2000 were accompanied by another 
extraordinary regularisation drive. As Arango y Suárez Navaz (2002: 141) indicate, 
this once again confirmed the institutional tendency or guideline that turned 
‘extraordinary processes into a dependent variable of legislative change’. Another 
constant that was yet again substantiated was the influence of immigrants’ 
associations, other social organisations and the minority political parties. As 
happened in 1991 as well, the pressure for legislative change was introduced into 
the Parliament by the minority parties (this time, the left-wing party Izquierda 
Unida, the Catalan nationalist party Convergencia y Unió, and the Grupo Mixto, a 
set of parties without their own independent representation in Parliament). While 
the main opposition party (PSOE) ended up leaving its mark on the process of 
defining the new policy, the PP – in government but with a parliamentary minority 
– was, if anything, against the different Bills presented and the launching of a new 
extraordinary regularisation process. This climate of confrontation, exacerbated by 
the coming general elections (March 2000) and the subsequent legislative 
counterreform (which ended up with the promulgation of Law 8/2000) influenced 
not only the debate around the regularisation process but also the conditions of its 
being carried out. 

As on other occasions, the main objective of the regularisation process of 2000 was 
to cut the numbers of illegal immigrants right back to zero so that the new law 
could go into effect without hindrance. Once again, as in 1985, an attempt was 
made to wipe the slate clean by means of resolving the unforeseeable effects 
caused by the application and management of the previous law. In effect, the aim 
was to (re)incorporate the immigrants whose illegal status had been brought about 
by the LOE of 1985. This time, it involved not only regularising the immigrants 
who had been made illegal again at the time of renewal (as with the process of 
1996) but also those whose application for the initial permit had been turned down. 
As a representative of the Comisaría General de Extranjería (police headquarters 
for foreign nationals) stated, the aim was ‘to correct the circumstances that had 
obstructed the renewal or approval of permits’ (quoted in Arango & Suárez Navaz 
2002: 184). Since this was the objective, the regularisation process was aimed at 
foreigners ‘[…] who were in Spanish territory before 1 June 1999’ and who ‘[…] 
can demonstrate that they have previously applied for a residence or work permit, 
or who have had such a permit in the last three years’ (Real Decreto (Royal 
Decree) 239/2000).  

These requirements reveal the extent to which the regularisation process was 
designed on the basis of the assumption, which was shared by the majority of the 
stakeholders (from political parties, to immigrants’ associations and social 
organisations), that illegality was mainly the result of having lost papers. The 
reality, however, turned out to be very different when it quickly became evident 
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that many illegal immigrants had not yet had the chance to apply for a permit. 
Accordingly, if the aim was to take illegality figures back to zero, the requisites for 
regularisation needed to be modified. This is precisely what led the government to 
extend the stipulated period for proving that, at some point, a work permit had been 
applied for. By this means, the application for a permit, which would make it 
possible to apply for regularisation, ended up as something that could be presented 
until ten days after the start of the process. This is to say that it was now possible to 
apply for a permit and then, on the basis of that request, ask for regularisation. 
While this requirement ceased to limit the fact of access, bringing it into effect had 
as its main results the long queues of people waiting their turn and the general 
sensation of having to deal with a confusing and arbitrary bureaucratic labyrinth. 

On the other hand, with this de facto elimination of the condition of having applied 
for a permit, the onus was now on proof of residence in the country as the main 
requirement for obtaining regularisation. Although this condition was maintained 
until the end, the difficulty of meeting the requirements had its effect in modifying 
administrative practice. In their exhaustive study of the regularisation process of 
2000, Arango and Suárez Navaz point out that most of the documents stipulated as 
proof of residence before 1 June 1999 (among them a work and/or residence 
permit, licences, tax declarations, registration with Social Security or registered 
work contracts) were very difficult to present unless the immigrant had had some 
period of legal status. As one representative of Valencia Acoge, an organisation that 
assists newly-arrived immigrants, noted ‘[…] there are people who have notched 
up the time (having lived in Spain for some time), many years in fact, but they don’t 
have enough documentation … because they’ve never been sick; they don’t have 
proof of medical treatment; they’re afraid to go to any organism or service and 
there’s no way they can get this proof’ (quoted by Arango & Suárez Navaz 2002: 
388).  

Lacking official documents, many immigrants opted to make up their dossiers with 
back-up (not definitive) proof consisting of any kind of document bearing their 
name and the date of issuance in print. This once again revived the fetishism of 
papers described by Suárez Navaz in the context of the 1991 regularisation. 
Furthermore, this ‘almost desperate’ need for ‘papers’ gave rise to all sorts of 
falsifications carried out for reasons of friendship or solidarity, and also for money. 
As a member of one Canary Islands NGO remarked, ‘Any kind of bill was 
presented, especially mobile phone bills. Yes, yes, any document with a date on it. 
So what happens? A lot of them had friends with businesses, or friends with a shop 
and they made them out back-dated invoices’ (quoted by Arango & Suárez Navaz 
2002: 395). While this was very common practice, success was patchy. Hence, in 
some provinces letters from home in the name of the immigrant were accepted, 
along with medical certificates or proof of cohabitation, or traffic fines but, in 
others, such proof was deemed to be totally insufficient. 

This disparity in the criteria applied, or the discretionary judgement of the different 
government offices and departments at provincial level is not very different from 
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that noted in the previous section with regard to the concession of initial permits. 
Nonetheless, since this was an extraordinary process, the inconsistency was still 
more evident. For example, the journalist Tomás Bárbulo denounced in El País the 
fact that while the Barcelona branch of Alien Affairs and Immigration only 
admitted 29.1 per cent of the applicants, in the nearby city of Girona 82.2 per cent 
were approved (El País, 23 December 2000). In the same article, members of 
different NGOs were quoted as saying that, given this inconsistency of criteria, it 
was the normal procedure to send rejected files to provincial branches in order to 
obtain their final approval. Along with this discretionary practice by the sub-
branches of the Administration, also noteworthy is lack of consistency in the 
approaches of local government, regional government, NGOs and unions when it 
came to giving information and receiving applications. If their participation once 
again (and perhaps more than ever) facilitated the extension, effectiveness and 
efficiency of the process, it also introduced major distortions. In particular, it is 
important to note that while the NGOs and unions played a fundamental role in 
providing information and especially selecting files, their rigour also ended up 
working against those applicants who were excluded.32 

As for specific results, in the four months that the process lasted (from 21 March to 
31 July 2000), a total of 246,086 applications was presented, most of them in 
Madrid (22.6 per cent), Barcelona (20.9 per cent), Almeria (8.5 per cent) and 
Murcia (7.5 per cent). As with the previous processes, the great majority (90 per 
cent) requested a work and residence permit. In other words, this is a clearly work-
oriented type of immigration. Again, in clear contrast with the estimates made by 
most of the stakeholders, 94 per cent of the applications were presented by 
immigrants who had not had a permit beforehand. This means that the majority 
were not in an administration-caused irregular situation as a result of previous 
policies. As for the origins of the applicants, the trends observed on previous 
occasions continued. The majority group was from Morocco (26.6 per cent of the 
applications presented), followed by people from Latin America, the biggest groups 
being from Ecuador (9.3 per cent) and Colombia (6.12 per cent) and, finally, from 
Asia, mostly from China (4.8 per cent) and Pakistan (4.6 per cent) (Dirección 
General de Ordenación de las Migraciones 2001).  

As for the figures for initial rejection, of the 246,086 who presented applications, 
only 146,781 received a favourable response. This is to say that almost 100,000 
applications were turned down, or 40 per cent of the total of applications initially 
presented. Most of the rejections were because immigrants were not able to 
demonstrate their presence in Spain before 1 June 1999. As just noted, not all the 
back-up documents (mobile phone bills, letters from home, fines, et cetera) were 

                                                 
32 Referring to one NGO, a Congolese immigrant in Madrid stated, ‘No, they didn’t let me 
because, even though I’ve been here a long time and they know it because they’d seen me 
and because I’d gone there before, I didn’t have good documents so I couldn’t present. And 
now I’m sorry because I see that a lot of people got it, even without papers because I know 
about plenty of people who are getting it and they haven’t got papers’ (quoted by Arango & 
Suárez Navaz 2002: 500). 
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accepted as proof of residence. More precisely, not all these documents were 
accepted in all the sub-branches of the administration in the provinces. Hence, for 
example, while in Madrid only 17 per cent of the applications were turned down, in 
Barcelona, the figure was as high as 71 per cent (Rius Sant 2007: 199). There were 
also significant differences in the figures of rejection by country of origin. While 
the figure for Moroccans was 26 per cent, it was 21.6 per cent for Chinese, 22.9 per 
cent for Pakistanis, 12.9 per cent for Colombians and 9 per cent for Ecuadorians 
(Dirección General de Ordenación de las Migraciones 2001). While the 
spokesperson for the Asociación de Trabajadores Inmigrantes Marroquíes (ATIME 
– Association of Moroccan Immigrant Workers) attributed the differences to 
‘discrimination based on religion or geographic origins’ (El País, 23 December 
2000), it is possible that uneven distribution by territory (for example with a 
relatively greater presence of Moroccans in Catalonia than in Madrid), along with a 
different use of social networks, were also decisive factors in explaining the 
variation in the results. 

Unfortunately no data are available for renewal figures. Nevertheless, it is 
important to highlight two basic factors which, although present in earlier 
regularisation drives, now took on unprecedented clarity. First, it is much easier to 
obtain a work permit by way of a regularisation process than via normal entry 
procedures. While the ordinary procedures require a specific offer of employment, 
the regularisation processes have tended to be dissociated from the job situation of 
the immigrant. In the process of 2000, this lack of connection was still more 
evident when proof of residence in the country became the main requisite for 
obtaining a permit. Thus, while the mechanisms for entering the country make job 
stability their main requirement, the regularisation processes ended up making 
(illegal) residence its virtually single condition. Second, as a result of this factor, 
although the renewal processes impose less burdensome conditions than the 
procedures for entering the country, these conditions are more difficult to meet than 
those the immigrant had to satisfy in order to be regularised. In other words, while 
written proof of residence is enough to be regularised, after one year it is necessary 
to demonstrate stable employment (in accordance with the usual procedures for 
entering the country) in order to maintain legal status. 

As a result, it is the first renewal rather than obtaining the initial permit that ends 
up being the main obstacle. Even if the immigrant manages to achieve legal status, 
this is of no use if, after a year, he or she has not spent the stipulated amount of 
time working or does not have a firm job offer. As we have seen in the above 
section, the condition of being legal does not only depend on the fact of working 
but also working in a legal and stable way. This largely explains the situation of 
administration-caused illegality and the relapsing into illegal status which have 
been so characteristic of the Spanish model. The main outcome, as Cabellos 
Espiérrez and Roig Molés remark, is that ‘the situation that is thus accepted 
actually strips the system of any sense, inasmuch as it delays the real test that gives 
access to stability of residence to a time when, in fact, it has become very difficult 
to expel the foreigner or return him or her to the country of origin. This means that 
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denying renewal of the permit only annuls any chance of regular work for the 
foreign resident, who will stay on in Spain in any case’ (Cabellos Espiérrez & Roig 
Molés 2006: 116). 

4.6.6. Aftermath of the fourth regularisations: Although the process of 2000 
ended up regularising more illegal immigrants than ever before, it is also true that 
the numbers of those excluded were much higher than those for rejections in earlier 
processes. Accordingly, with the aim of completing a regularisation process that 
was perceived as being unfinished, the reform of the new law on foreigners (Law 
8/2000) included a regulation that contemplated an official review of the rejected 
applications. A few months later, in February 2001, the Government passed a 
decree, which was in force for three months, by virtue of which the applications of 
foreigners who, meeting all the requirements, had had their applications turned 
down because of being unable to demonstrate they had been in Spain since before 1 
June 1999, would be reviewed, without those affected ‘having to do anything’. This 
decision meant that 61,365 files out of the almost 100,000 that had been rejected 
were favourably reviewed. At the same time, the measure caused considerable bad 
feeling among people who, knowing they did not fulfil the requirements and 
advised by NGOs and unions, had decided not to present their applications for 
regularisation. 

Along with the second-chance review of applications from the process of 2000, a 
series of events and pressures exerted by the immigrants and civil society in 
general led to further regularisations. First, in January 2001, there was a traffic 
accident in Lorca (Murcia) in which 13 Ecuadorian immigrants of illegal status 
were killed. The accident brought to light not only the fact that Law 4/2000 and the 
subsequent regularisation had left out many people, but also the bad living 
conditions and the situations of exploitation that many illegal immigrants were 
having to bear. Moreover, the immediate intensification of inspections of working 
conditions in the fields of Murcia meant that many illegal immigrants (mostly 
Ecuadorians) lost their jobs a few days later. As a result of all this, the same week 
as the accident in Lorca, some 300 immigrants marched to Murcia to denounce the 
precariousness of their situation and to demand regularisation (El País, 11 January, 
2001). Although, at the time, the government representative in Murcia, José 
Joaquín Peñarrubia, alleged that it ‘was impossible to attend to’ these petitions (El 
País, 11 January, 2001), the Government ended up launching a programme of 
voluntary return to their homeland for Ecuadorian illegal migrants. The 
government’s pledge consisted of a return ticket to Ecuador from whence the 
immigrants could undertake the paperwork to achieve a pre-entry contract and then 
return to Spain with regularised status. However, once again, the response 
exceeded the expectations of the Government. The lack of resources and 
possibilities for attending to the almost 25,000 Ecuadorians who accepted the 
Government’s offer meant that, in the end, more than 20,000 were regularised 
without having to return to Ecuador. 

The Ecuadorians’ march to Lorca was immediately followed by other mobilisations 
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(church lock-ins, hunger strikes and demonstrations) in Barcelona, Lepe, Murcia, 
Cádiz, Sevilla, Granada and, later, Madrid as well. Once again, the right to papers – 
with the slogan ‘papeles para todos’ (papers for everyone) – was the main claim. 
Be this as it may, the forms of protest and arguments wielded by the different 
actors were different. First, the Ombudsman, the union Comisiones Obreras and the 
Moroccan Workers’ Association (ATIME) labelled the second-chance assessment 
or re-evaluation of those applications that were dismissed in the 2002 process as 
discriminatory. In particular, they decried the fact that some people who presented 
the application despite not being able to demonstrate that they had arrived in Spain 
before 1 June 1999 were rewarded, while others who, in an identical situation, had 
opted, or had been advised not to apply, were prevented from achieving 
regularisation. Second, the Ecuadorian collective, as Laubenthal observes in her 
comparative study on the movements of the sans-papier in the different European 
countries, employed post-colonial arguments in claiming regularisation by 
presenting themselves as belonging to the Spanish madre patria (motherland).33 
Third, those groups – such as Pakistanis, Bangladeshis or Indians – who could not 
justify their demands with historical ties or cultural similarity, appealed to the 
extent to which illegality meant ‘deportation and maybe death’. When participating 
in hunger strikes, their central message was that their willingness to die for legal 
status, or their likely deaths as a result of deportation, made their legal residence 
status a matter of existential necessity (Laubenthal 2007: 118). 

After considerable reluctance on the part of the Government, the different sub-
branches of the Administration at provincial level finally negotiated with, and 
agreed to regularise the immigrants who were participating in lock-ins and other 
protests. This gave rise to yet another conflict of equity. Why regularise only those 
immigrants who had taken part in lock-ins, demonstrations and protests? What 
about those, who meeting the same requisites, were not amongst those negotiating 
with the different sub-branches? Given this inconsistency in criteria, the 
Government eventually decided to extend the agreements that had been reached in 
some autonomous communities to the country as a whole. Thus, in June 2001, the 
Government declared that there would thenceforth be maximum flexibility in the 
concept of stability of social and employment conditions (arraigo) and 
humanitarian considerations would be taken into account in legalising immigrants. 
This specifically meant opening up the regularisation process to all illegal 
immigrants who could demonstrate their residence in the country before 23 January 
2001 and prove their stability of circumstances (arraigo), whether by real or 
potential incorporation into the job market, or by having previously enjoyed a 

                                                 
33 As Dora Aguirre, spokeswoman of the Ecuadorian organisation Rumiñahui, pointed out, 
‘[…] the only thing the Ecuadorian does is to orientate himself towards the madre patria in 
order to escape from the poverty in our country. And he comes for reasons of kinship, 
language and history’ (La Opinión, 14 January 2001; quoted in Laubenthal, 2007: 117). 
Another example is the highly publicised action consisting of a collective blood donation 
that aimed to show to ‘[…] the Spanish society our will to integrate ourselves and to 
collaborate in everything’ (La Verdad, 22 January 2001). As one immigrant argued in El 
País, ‘I give you my blood, what more do you ask for?’ (El País, 8 February, 2001).  
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situation of legal residence, or having family ties with Spanish citizens or with 
foreigners with legal residence. 

In the months the process lasted (until July 2001), 351,269 applications were 
presented, the majority in Madrid (118,268), Barcelona (41,583) and Murcia 
(27,697). Of the total number of applications, 223,428 or 63 per cent were accepted 
(Garrido Medina 2003: 12). This meant that, as had happened in 2000, more than 
100,000 illegal immigrants were excluded. Once again, the rejection figures were 
unevenly distributed. While the overall figure was 37 per cent, it rose to 65 per cent 
for Barcelona, mainly affecting immigrants coming from Pakistan and Bangladesh. 
With regard to the origins of immigrants who requested regularisation, it should be 
noted that, for the first time, the Ecuadorians (and not Moroccans) were the most 
numerous. After them, the biggest groups were Moroccans, Colombians and 
Romanians. 

4.6.7. The fifth regularisation: After 2000, the closing of the Régimen General 
and the channelling of work-oriented immigration exclusively through the quota 
system greatly limited the possibilities for entering Spain legally. Hence, the 
administration-caused illegality of those who lost their legal status was now more 
than ever aggravated by the illegality caused by the difficulty (close to 
impossibility) of legal entry. The effect was immediate: just three years after the 
regularisations of 2000 and 2001, it was calculated that the number of illegal 
immigrants in Spain was now as high as a million. In this situation, and after the 
victory of the PSOE in the general elections of March 2004, the new government 
was faced with the need for legislative change. With the alternative of modifying 
the law for the fourth time or approving the Regulatory Decree pertaining to the 
most recent legal reform, the Government took the second option. Hence, with 
broad agreement from the employers’ associations and unions, a new bill, the 
Reglamento de la Ley de Extranjería (Law on Foreigners Regulations), was 
approved in December 2004. 

In general terms, the Law now included wider-ranging legal directives for ordinary 
regularisation on the basis of stability of circumstances (arraigo) and, as remarked 
in the previous chapter, it recovered the Régimen General as the main instrument 
for legal immigration to Spain. Moreover – and this was the key short-term aspect 
of the new norms – a different process of regularisation was prescribed, this time 
called ‘normalisation’. While the previous processes of regularisation were 
justified by the need to resolve the unforeseen effects arising from application of 
the earlier law and, more specifically, by the need to reduce the numbers of 
administration-caused illegal immigrants, this time the stated goal was that of 
reducing the black economy. In the words of the then State Secretary for 
Emigration and Immigration, Consuelo Rumí, the ‘[…] main objective of this 
process is to bring to light jobs in the black economy’ and thereby ‘[…] to put an 
end to the social costs of illegal employment, since immigrants in an irregular 
situation do not pay taxes or contribute to Social Security’ (ABC, 21 January 
2005). It should be noted, as the NGO SOS Racismo did at the time, how the 
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discussion about illegality shifted thenceforth (largely because of the central role 
played by the unions) to the terrain of the struggle against the black economy and 
the need to boost the welfare state by means of incorporating (mainly as 
contributors) the illegal immigrants.34  

While the PSOE, the unions and the employers’ associations spoke of ‘normalising’ 
things and bringing to light the black economy (to the point of speaking of 
‘regularisation of employers’ rather than workers), the PP, just as it had done in 
2000, continued to harp on the ‘pull effect’ of any extraordinary process of 
regularisation. For example, Ignacio González, who was then Vice-president of the 
Autonomous Community of Madrid, opined that the announcement of the 
regularisation was a ‘[…] message that gives the impression that it is possible to 
enter this country illegally and to find an easy way of regularisation and 
legalisation, and what this is bringing about is a “pull effect”, whatever way you 
care to look at it’ (La Razón, 27 August 2004). Ángel Acebes, also of the PP and a 
former Minister of the Interior, besides beating the drum of the ‘pull effect’, was of 
the view that this regularisation increased the ‘pressure on Social Security, 
education and employment’ and that it was against European Union policy (El 
País, 9 February 2005). Once again, the European Union was being used to justify 
changes in, or criticism of Spanish immigration policy. While Jesús Caldera, 
Minister for Labour and Social Affairs, presented the regularisation process as 
being in conformity with a study carried out by the European Commission,35 
Acebes denounced the Government for going against European policy that had 
been agreed at the Seville Summit (El País, 9 February 2005). 

If the European Union had hitherto been wielded as an excuse or argument to 
defend some or other policy while rarely interfering directly, the 2005 
regularisation did indeed give rise to misgivings and comment by several member 
States. For example, Otto Schilly, then the German Minister for the Interior, stated 
his concern that immigrants who were then being regularised in Spain might freely 
move on to France or Germany within a few years. In a similar tone, the Dutch 
Minister for Immigration, Rita Verdonk, observed that ‘[…] what we must see is 
how such initiatives affect the rest of Europe’ (El País, 12 February 2005). Faced 
with these fears and with the aim of avoiding disagreements, the Luxembourg 

                                                 
34 In particular, SOS Racismo criticised the Government as follows: ‘The Government has 
not heeded the background ideas expressed by the associative movement. It has limited 
itself to just one, which is that of adopting an extraordinary measure. This, in turn, has 
shifted things into the domain where illegality has one main cause and that is the black 
economy and the illegal job offer in the Spanish economy […]. Without underestimating 
this issue, which is the subject of many different discussions, although also a theme much 
loved by the unions, we feel that this is a one-sided standpoint when it comes to analysing 
the causes of illegality’ (SOS Racismo 2004: 3). 
35 The Minister for Labour and Social Affairs, Jesús Caldera was referring to the document 
‘Communication 412’ (June 2004) on the links between legal and illegal migration. In fact, 
as Ferrero and Pinyol (2007: 9) have remarked, in assessing both positive and negative 
aspects of the regularisation programmes, this document dodged making a definitive 
statement on the matter. 
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Presidency of the Council of the European Union and the European Commissioner 
for Justice, Freedom and Security, Franco Frattini, suggested the establishment of a 
mechanism for mutual information, not only with regard to regularisations but to 
any measure that would affect immigration and asylum legislation, especially when 
there was a chance of it affecting other member States. 

It is probable that such reservations also explain the Government’s zeal in 
reminding the public that this was ‘only’ a normalisation of workers with the prime 
objective of stamping down on the black economy and consolidating the welfare 
state. Furthermore, the different government representatives added that this 
regularisation had nothing in common with the massive regularisation of foreigners 
that the PP had carried out in 2000 and 2001, when the main requirement was 
written proof of residence, with the acceptance in many cases of a mere fine, letter 
or invoice. The requirements for achieving regularisation in 2005 were certainly 
different from those of the previous ones. As on other occasions, the task was to 
prove stable employment (arraigo laboral) and presence in Spain before a certain 
specified date, but there were also two significant new features: first, the 
regularisation initiative did not depend on the foreigner but on the employer and, 
second, the period of residence in Spain had to be demonstrated by way of 
registration in the padrón, or municipal census. 

In the matter of proof of stable employment (arraigo laboral), it was in fact the 
employers who had to go to the special offices (either of Alien Affairs or Social 
Security) to request the legalisation of their workers. The contract had to be for 40 
hours per week and for a minimum period of six months (three in the agricultural 
sector). In the case of domestic service, if the person worked part-time (a minimum 
of 30 hours per week) and for more than one employer at a time, it was possible for 
this person to request the permit on his or her own behalf. In all cases, final 
authorisation was conditional on registration with, and/or contributions being paid 
to Social Security. This condition aimed to ensure that the employment bond was 
real and effective, rather than a simple job offer or just a potential working 
relationship. The resulting permits were valid for one year and tied to a particular 
sector and province. 

In the case of proof of residence, the worker had to appear on a Spanish municipal 
register (padrón) before 7 August 2004 and was to be in Spain at the time of 
presenting the application. This requisite was one of the more controversial. It 
should be recalled that LO 14/03 had opened up the possibility (although it was not 
utilised) of the police having access to the census inscription or padrón data. The 
measure had been a disincentive to registration with the result that many foreigners 
had not been able to gain access to the regularisation process. Accordingly, and 
under pressure from the employers’ association CEOE, the Ombudsman, the 
Consejo General de Abogacía (General Council of Spanish Lawyers) and several 
autonomous governments and town and city councils, the Government agreed to 
accept what was called ‘empadronamiento por omisión’ (census registration by 
omission). By virtue of this device, the worker who could demonstrate residence in 
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Spain before the stipulated date could request census registration with retroactive 
effects. Although this measure made it possible to extend regularisation to all those 
residents in Spain who had not registered in the municipal census, it also 
reintroduced a significant discretionary element in making access to regularisation 
depend on the administrative practices of each town or city council. 

At the end of the three months of the duration of the process (from 7 February to 7 
May 2005) a total of 691,655 applications were presented. Of these, 83.6 per cent 
were granted. The fact that rejected applications numbered less that 45,000 
contrasts with the more than a 100,000 rejected in the regularisations of 2000 and 
2001. With regard to geographic distribution, most of the applications were 
presented in Madrid (171,321), Catalonia (139,480) and Valencia (108,496). By 
origin, the biggest group was from Ecuador (140,020), followed by Romania 
(118,546) and Morocco (86,806). Of all the applications presented, 58.9 per cent 
were men and 41.1 per cent were women. As for economic sector, most 
applications came from the sectors of domestic employment (31.6 per cent of 
whom 83.4 per cent were women), construction (20.7 per cent of whom 94.9 per 
cent were men), agriculture, livestock and fishing (14.6 per cent), hotel and 
catering (10.3 per cent) and commerce (4.7 per cent) (Observatorio Permanente de 
la Inmigración 2005: 801-802).  

There are no official data concerning renewal figures to date. Through my 
interviews I was, however, able to see that there was general agreement that the 
majority of people regularised in 2005 still maintained this status after a year had 
elapsed (Ministerio de Trabajo y Asuntos Sociales 2005: 801-802). This is not so 
surprising when one bears in mind that, in contrast with what occurred in 2000, 
employment stability (arraigo laboral) was demonstrated (and more than ever 
before) at the time of regularisation. In other words, the conditions of renewal (this 
time, yes) were less taxing than those of regularisation. Nevertheless, according to 
the Consejo General de Abogacía (General Council of Spanish Lawyers), 15 per 
cent of those who were regularised in 2005 had their applications for renewal 
turned down at the end of the year (SOS Racismo 2007: 65). In explaining this 
figure, two lawyers interviewed in Barcelona observed that renewal was especially 
difficult for those who had achieved legal status thanks to a ‘false’ or ‘doing-a-
favour’ job. In these cases, since the initial permit was limited to a sector and 
province, the difficulties in finding real employment and notching up the necessary 
six months of Social Security payments could certainly mean becoming illegal 
again at the time of renewal36 (interviews in Barcelona on 31 October 2007 and 17 
March 2008). 

                                                 
36 This situation seems to have particularly been the case with men who were regularised 
for the domestic service sector with the aim of achieving their regularisation directly (and 
not through the employer) and without the requirement of a formal contract. If these people 
did not subsequently find work in the same sector and province or keep up Social Security 
payments while working in the black economy, renewal implied falling back into illegality 
after a year. 
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One matter that should be noted is the pattern established for the kinds of jobs that 
regularised foreigners engaged in. There seems to have been a clear tendency in 
this regard. One year after regularisation, there were more foreigners working in 
the construction, commerce and hotel and catering sectors and less working in 
agriculture and, in particular, domestic service. For example, while in 2006, 
women domestic workers represented 31.7 per cent of the total of foreign women 
registered as working, in 2007 the figure dropped to 22.1 per cent, or 60,000 fewer 
workers (Pajares 2007: 221). This coincides with what I have remarked in the 
previous chapter: the gradual shift of immigrant workers into economic sectors 
initially reserved for national (or authorised) workers. At the same time, this 
change raises the question of the point to which the employers (especially in 
agriculture and domestic service) were interested in renouncing the advantages 
they derived from the immobility of their workers because of their illegal status. In 
other words, how many employers agreed to regularise their workers knowing that 
after holding the permit for one year they could move off into other sectors? In this 
regard, one employer had remarked some years earlier, ‘Why would I give them 
papers? The minute I give them papers, they give up and leave me!’ (quoted in 
Arango & Suárez Navaz 2002: 485). 

4.6.8. Permanent regularisation: The 2005 regularisation, much more than the 
earlier ones, was controversial and subject to criticism both inside and outside of 
Spain. Faced with all the dissenting voices, the PSOE government continued to 
emphasise the inevitability of the process and the need to clamp down on the 
informal economy. It also kept reiterating, just as it had done in preceding 
regularisation processes, that this was the last time. The message given out by the 
government was that, thenceforth, immigration had to ‘be legal’ and that anyone 
who entered the country or who was staying on illegally would be ‘returned’ 
(deported) to his or her country of origin. 

However, the fact of there being no more extraordinary regularisation processes did 
not mean that there would be no more regularisations. Although the political 
discourse started thenceforth to emphasise border control and deportations, nobody 
counted on these measures as being sufficient to reduce illegal immigration. As the 
Consejo Económico y Social (Economic and Social Council) had already suggested 
in its 2004 Report, the idea was ‘to introduce elements of greater flexibility that 
would make it possible to respond to specific individual situations where there 
exists a real and effective link with the job market, while at the same time adopting 
adequate measures to avoid the so-called “pull effect”’ (Consejo Económico y 
Social 2004: 139). As one NGO representative noted in an interview, the aim was 
to regularise immigrants ‘without bringing it to people’s attention or giving rise to 
suspicion in civil society’ (interview 12 December 2007, Barcelona). 

With this objective, the Regulation of 2004 once again took up the notion of 
stability of circumstances (arraigo) introduced by LO 4/2000 and subsequently 
restricted by LO 8/2000. Social stability (arraigo social) was a means of 
regularisation for those people who could prove residence in Spain for three years, 
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who had no criminal record in Spain or their country of origin, who could present a 
contract for a minimum of one year, and who had family ties or a report from the 
Town Council of the municipality of usual residence attesting to his or her social 
integration.37 By means of the notion of employment stability (arraigo laboral), 
people who had lived in Spain for two years, who had no criminal record, and who 
could prove a relationship of employment of at least one year by means of a verdict 
to the effect, or certificate from the Department of Labour Inspection, could also 
attain legal status.38 In both cases, authorisation for work and residence has a 
duration of one year. While, with social stability (arraigo social), the authorisation 
is limited to the sector of economic activity and province corresponding to the job 
offer available, these restrictions do not apply for authorisation obtained through 
employment stability (arraigo laboral) because this procedure does not require the 
existence of a future contract (but proof of a previous employment relationship). 

It is important to highlight here the progressive convergence between regularisation 
policies (including here the 2005 process as well) and entry policies. First, in both 
cases, the chances of obtaining work and residence permits depends on an offer of 
employment and thus on an employer. In other words, since 2005, employers have 
determined not only the possibilities of entering the country but also of 
regularisation. Second, the domain of what is possible in terms of economic sector 
and province is restricted not only for new arrivals but also for the newly 
regularised immigrants (via arraigo social). In other words, both the former and 
the latter receive an initial one-year permit that immobilises them within a 
particular sector and province. Nonetheless, the job offer that gives rise to 
regularisation does not need to be an ‘unsatisfied’ offer. To put it slightly 
differently, unlike the mechanisms that control entry, regularisation does not 
require evaluation (either before or afterwards) of the needs of the job market. This 
means that illegal immigrants who apply for regularisation can do so in any 
economic sector, independently of whether or not there are national (or authorised) 
workers available.39 The counterpart of this is that, in the case of regularisation 

                                                 
37 The fact that the chances for regularisation via social stability (arraigo social) depended, 
at least in part, on a report on an immigrant’s social integration (specifying the time of 
residence, means of support, degree of knowledge of the official language or languages, 
degree of participation in social networks and training programmes, and so on) issued by 
the Town Council in question introduces once again a high degree of discretionary 
judgement and variation over the territory. 
38 This relationship has to be proven by way of a judicial or administrative decision by the 
Department of Labour Inspection and Social Security. In order to achieve this, the foreign 
worker has to denounce the employer for the fact of his or her working, or having been 
working illegally, or to sue the employer in the courts for dismissal or non-payment of 
salary. As Aguilera Izquierdo (2006: 191) notes, the main problem, given the absence of 
documents (written contract, pay slips, registration for Social Security) is to prove the 
duration of the employment relationship. Hence, often the only chance is by means of 
declaration with witnesses, which is deemed to be inherently weak, both in the Social Order 
Courts and in the Employment Administration.  
39 Curiously, however, although the permit obtained through regularisation does not depend 
on the general situation of the job market, the initial stay is limited to the characteristics of 
the job that makes regularisation possible. 
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based on arraigo, it is required that the immigrant has spent two or three years 
living illegally in the country. 

Analysing the results of regularisation on the basis of social consolidation or job 
stability (arraigo) is difficult. It is possible to state that there are very few cases of 
regularisation being granted on the grounds of employment stability (arraigo 
laboral). For example, in 2006 only 223 authorisations were conceded (Ministerio 
de Trabajo y Asuntos Sociales, 13 February 2007). As for social consolidation 
(arraigo social), which is doubtless the more widely-practised form of 
regularisation, it is impossible to draw any specific conclusions because of the 
absence of official data at the moment of writing this book. In 2006, the figure for 
authorisation via the mechanism of arraigo social was 6,616 (Ministerio de 
Trabajo y Asuntos Sociales, 13 February 2007). However, this number is not very 
significant because the people who were excluded from the 2005 process did not 
satisfy the condition of a minimum of three years’ residence in Spain until 2007 or 
2008.40 Hence it is necessary to analyse the data from these two last years in order 
to evaluate the magnitude of the phenomenon of regularisation through arraigo 
social. At the end of 2006, the Asociación Profesional de Abogados de Extranjería 
(Immigration Law Practitioners Association) of Madrid calculated that in 2007 the 
figure for applications for regularisation based on arraigo social could have been 
as high as somewhere between 400,000 and 600,000 (El País, 9 December 2006). 
Although the figure is debatable, it is certainly possible that it is as high as, or 
greater than, that for those who achieved legality through the entry mechanisms. 

If this is the case, the regularisation methods would continue to represent, as they 
have done since the 1990s, the main way of acceding to legal status. Nevertheless, 
there has been a major change. Until 2004, regularisation processes tended to be 
taken as separate from the foreigner’s employment situation by making (illegal) 
residence the main requisite for obtaining a permit. In contrast, from 2004 
onwards, access to legality has depended on the formal and effective integration of 
the foreign worker in the job market. In other words, only foreign workers with a 
job are eligible for regularisation. This means, on the one hand, that unlike what 
was observed until 2004, regularisation and not the first renewal is raised as the 
first barrier to entry. From this, one might deduce that the number of foreigners 
who lapse back into illegality at the time of renewal has diminished. However, 
granting legal status only to those foreign workers with a job entails, as we have 
seen with regard to entry policies, that the person who gets the process underway 
(and hence governs both the chances of regularisation and the characteristics of the 
immigrants) is, once again, the employer. The question that remains to be answered 
in the coming years is: if everything depends on labour demands (entry, 
regularisation and renewal), what are (and will be) the consequences of the 
economic crisis that started in 2007 for the legal status of immigrants in Spain? 

                                                 
40 In order to obtain regularised status in de 2005 it was necessary to be registered in the 
municipal census prior to 8 August 2004. Those who registered too late could obtain 
regularisation through arraigo social three years later, which is to say after 8 August 2007. 
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4.7. DEPORTATION FROM WITHIN AND FROM WITHOUT 

4.7.1. Constructing migrant deportability: The first Law on Foreigners (Ley 
Orgánica de Extranjería, LOE), which was passed few months after Spain entered 
the European Economic Community in 1985, aimed to prevent Spain from 
becoming a transit or ‘immigrant sieve’ country for people heading for Northern 
Europe (see Section 4.3). The idea was that Spain should fulfil the role of a 
dependable member of the EEC and carry out the function of scrupulous guardian 
of Europe’s southern frontier, which it had implicitly been assigned. The then 
Minister of the Interior, José Barrionuevo, justified the new law in terms of the 
need to ‘[…] endow the Judiciary and the Executive with the necessary legal 
means whereby to defend Spanish society more effectively from the mafia and other 
international delinquents’ (Congreso de los Diputados, 19 February 1985). In 
keeping with these aims, the LOE introduced the possibility of detaining illegal 
immigrants (for 40 days) in installations known as Centros de Internamiento de 
Extranjeros (Alien Internment Centres), besides enshrining expulsion as the only 
response to illegality.41 As pointed out by the previously cited lawyer who was 
interviewed by Suárez Navaz (1997: 7), ‘Basically the message is that if you are 
“illegal”, the state has only one responsibility: to deport you, without your having 
any chance of appealing such action in court’. 

In response to the LOE, different immigrants’ associations, NGOs and lawyers’ 
colleges asked the Ombudsman to intervene by lodging an appeal with the 
Constitutional Court. The resulting constitutional ruling (STC 115/1987), besides 
quashing the restrictions that had been imposed on the right of freedom of 
assembly and association, rescinded the prohibition against judges suspending the 
putting into effect of deportation orders. It also reinterpreted preventive internment 
prior to expulsion, accepting the period of 40 days but establishing such minimum 
guarantees as the individual’s appearing before a judge in a previous hearing, the 
right to defence and a ruling stating grounds of detention. Finally, a number of 
different constitutional decisions eventually restricted the occasions for detaining 
and deporting illegal immigrants. Thus, for example, the constitutional rulings STC 
94/1993, STC 116/1993 and STC 242/1994 rescinded several expulsion orders on 
the grounds that they violated the basic rights of foreigners in Spain. As Aja (2006: 
25) points out, although these rulings were based on specific cases, they did have 
the general effect of ushering in jurisprudence that responded critically to 

                                                 
41 Cause for expulsion in the LOE was: 1) being in Spain illegally; 2) working without a 
work permit, even if holding a resident’s permit; 3) being engaged in activities counter to 
public order or domestic or foreign security; 4) previous conviction for certain crimes; 5) 
concealing, in certain cases, information pertaining to changes in personal situation; and 6) 
lacking lawful means of support, engaging in mendacity or other illegal activities. With the 
new Regulation of 1996, infractions and sanctions were graded under headings of slight, 
serious or very serious, by which means it was possible to avoid indiscriminate expulsion 
for any type of infraction. 
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administrative excess. 

Apart from the limitations imposed by rule of law, reality also set limits to the 
binomial of illegality/deportability. If it is true that the number of foreigners 
detained rose substantially throughout the 1990s (from 15,416 detentions in 1995 
to 40,710 in 1998), it is also the case that the number of expulsions actually carried 
out remained relatively constant at about 4,800 per year (El País, 19 April 1999). 
In other words, greater immigrant control did not necessarily mean more 
deportations. The cause of this difference lies precisely in the difficulty entailed in 
every process of expulsion. First among them is the matter of the high cost 
entailed.42 Another difficulty was prior identification of the place of origin of 
illegal immigrants. Finally, there remained the further problem of whether or not it 
was possible to count on the agreement and cooperation of the authorities in the 
countries of origin. All these impediments explain, first, why such highly 
repressive legislation, in which the only response to illegality is expulsion, has not 
always meant greater deportability in practice and, second, why it is precisely in 
this domain that the State has more readily overstepped the limits of legality. 

One example is sufficient to illustrate this last point. In 1996, José María Aznar, 
then the Partido Popular president of the Spanish Government, declared in response 
to numerous criticisms that, ‘There was a problem, and the solution has been 
found’ (El País, 21 July 1996). The ‘problem’ was a group of 103 immigrants from 
sub-Saharan Africa who repeatedly staged demonstrations in front of the Spanish 
Government offices in Melilla (one of the two Spanish enclaves in Morocco) to 
protest the wretched conditions (lack of water and food) in the authorised reception 
centres. The ‘solution’ was first to transport them to an alien internment centre in 
Malaga and then to deport them on board five planes taking them to Cameroon, 
Mali, Senegal and Guinea Bissau. Many of the deportees were sedated for the 
journey. Moreover, not all were sent back to their countries of origin. Although the 
operation was conducted in the utmost secrecy – according to the Ministry of the 
Interior, to ‘prevent knowledge of the operation from getting in the way of 
agreements with the receptor countries’ – it came to light only a few days 
afterwards. 

Immediate protests were voiced by the Ombudsman, the Sindicato Unificado de 
Policía (Unified Police Union), the Comisión Española de Ayuda al Refugiado 
(Spanish Commission for Refugee Aid), Jueces para la Democracia (Judges for 
Democracy), unions, NGOs and some political parties. These organisations 
condemned the fact that the 103 cases were not treated individually (as established 
by law) but by means of collective court orders; that the right of the deportees to 
legal assistance was not respected; that the regulations pertaining to asylum, 
according to which the request for asylum automatically freezes any deportation 
procedures, were not observed; that sedatives were administered en masse without 

                                                 
42 In 2004 deportation costs were 6,750 euros for Chinese citizens, 3,834 for Ecuadorians, 
and 2,000 for Senegalese (El País, 27 May 2004). 
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medical prescription or court order; and that many of the immigrants were deported 
to third countries because, as the Ministry of the Interior admitted some days later, 
‘ the identity and country of origin of the deportee was unknown in many cases’ (El 
País, 28 June 1996). 

In the face of these protests, the Minister of the Interior, Jaime Mayor Oreja, was 
obliged to appear before the Commission for Justice and the Interior of the Spanish 
Parliament. In his speech before the Commission, which was subsequently 
analysed by Martín Rojo and Van Dijk (1998), the Minister asserted that the 
expulsion had been carried out ‘in strict observance of the stipulations of the LOE’  
(Diario de Sesiones del Congreso de Diputados, 1996, 44: 848), although he did 
concede that it had not been ‘precisely a model operation’ (Diario de Sesiones del 
Congreso de Diputados, 1996, 44: 852). On another occasion, the Minister 
described the operation as ‘discrete, diplomatic, disagreeable and anti-aesthetic’. 
In excusing the fact that it had been ‘anti-aesthetic’ and not exactly a ‘model’ 
operation, he alleged concerns for security. Hence, on the one hand, the Minister 
stressed that the procedure was not only legal but ‘obligatory’. In his own words, 
‘We must not forget that, in keeping with the stipulations of articles 149 and 104 of 
the Constitution and article 1 of the Ley Orgánica de Protección de la Seguridad 
Ciudadana [Law on the Protection of Citizen Security], the Government is obliged, 
through its different agencies and State Security Forces and Corps, to protect and 
guarantee citizen security and to remove any factors that jeopardise it’ (Diario de 
Sesiones del Congreso de Diputados, 1996, 44: 848). On the other hand, he trotted 
out the old bogeyman of the dangerousness and violence of immigrants. While 
asserting that ‘the human rights of the deportees were not violated’, he was at pains 
to stress that many of them ‘had criminal records’ (El País, 22 July 1996). Along 
similar lines, one member of the police union declared, ‘It is more humanitarian to 
give the detainee a tranquiliser than to fight with him in order to make him 
undertake the journey’ (ABC, 25 July 1996).  

In the end, all these arguments lead back once more to the famous utterance of 
President Aznar, ‘There was a problem and the solution has been found’. 
According to the Annual Report of the NGO SOS Racismo (1996: 156), these 
words can be translated as meaning that ‘[…] irregular immigration is a problem 
of public order’ and that ‘in order to maintain this order, the State has the right to 
apply any means’. In other words, as an illegal person, the immigrant is deportable 
whatever the circumstances. The argument runs as follows: when illegal 
immigration is presented as a threat, national security takes precedence over any 
obligation of legality. It is precisely then that the illegal immigrant ceases to have 
rights and is no longer protected by the law. However, as we shall see below, this a-
legalisation or putting the immigrant beyond the reach of the law is even clearer 
when he or she is now outside (having been deported) or still outside (having not 
yet arrived) national territory. This is a zone where rule of law cannot be taken for 
granted. 

4.7.2. Non-deportable deportees: The Law 4/2000, passed with the general 



151 

consensus of all the parties in the Spanish Parliament, unions, immigrants’ 
associations and NGOs, made illegal residence subject to a fine but not expulsion. 
This represented a major change of political direction: regularisation and not 
expulsion was to be the basic mechanism for combating illegality. Yet, as we have 
seen above (Section 4.3), the change of policy lasted only a few months. With the 
absolute majority in Parliament of the Partido Popular (after the elections of March 
2000) and the passing of the new Law 8/2000, the penalty of expulsion was 
reinstated for illegality of either residence and/or work43. The reasons adduced 
essentially boiled down to two: to control illegal migration and to comply with 
European standards. To cite Mayor Oreja, then Minister of the Interior, speaking in 
the Spanish Parliament, ‘With this measure, ladies and gentlemen, the aim is to 
boost a certain capacity for State action with regard to controlling illegal 
immigration. The countries of the European Union have constitutional means for 
expelling foreigners in this situation. The Tampere European Council reached its 
conclusions according to similar criteria and there is no reason why Spain should 
not have the same legal instrument as the other countries of the European Union’ 
(Congreso de los Diputados, 5 October, 2000).  

As I have noted above, in order to carry out an order of expulsion, the country of 
origin of the illegal immigrant must be known and the consent of its government 
must be obtained. The Spanish Government has 40 days to meet these two 
conditions, during which period the illegal immigrant can be held in an internment 
centre.44 If they are not met within the 40 days, the Government cannot prolong the 
detention and hence the immigrant is freed after having received an expulsion 
order. This is what happens in the majority of cases. Thus, for example, of the 
117,768 expulsion orders issued between January 2002 and July 2004, only 32,749 
(27.8 per cent) were carried out (SOS Racismo 2005: 116). It is estimated that 
between 2001 and 2005 some 122,000 immigrants remained in Spain despite their 
having received an expulsion order (Silveira Gorski 2006: 5). More recently, of the 
48,857 and 45,714 expulsion orders issued in 2006 and 2007, only 11,373 (23 per 
cent) and 9,53645 (20.8 per cent) were carried out respectively (Diario Vasco, 9 
May 2008). This means that, in recent years, only one in every five illegal 
                                                 
43 This Law stipulates that the penalty for illegal residence can be a fine or expulsion order, 
depending on the personal circumstances of the foreigner. In spite of the fact that several 
court rulings have confirmed that illegal presence in the country should be subject to a fine 
rather than expulsion, in practice it is systematically penalised with an expulsion order 
(interviews with lawyers in Barcelona, 18 December 2007 and 8 April 2008). 
44 In 2008 the maximum custody periods in Member States were 32 days (France, Cyprus), 
40 days (Italy, Spain), 8 weeks (Ireland), 60 days (Portugal), 3 months (Luxembourg, 
Greece), 6 months (Slovenia, Slovakia, Czech Republic, Hungary, Romania), 8 months 
(Belgium), 10 months (Austria), 12 months (Poland), 18 months (Malta, Germany), 20 
months (Latvia) and unlimited duration (Denmark, Estonia, Finland, Lithuania, 
Netherlands, United Kingdom, Sweden) (data obtained from the website of the European 
Parliament. Last acceded: 16 December 2009. 
 At:http://www.europarl.europa.eu/sides/getDoc.do 
type=IMPRESS&reference=20080609BKG31068&language=EN) 
45 In 2007 fewer expulsion orders were carried out than in 2006, partly because Romanians 
and Bulgarians became European citizens in 2007 and were thus no longer deportable. 
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immigrants who have received an expulsion order was actually deported. This 
leads directly to the question of what happened to those immigrants who received a 
deportation order but who were not deported or, more to the point, not deportable. 

In the majority of cases, the expulsion order meant that regularisation was no 
longer possible, which is to say that the immigrant with a deportation order but not 
deportable was, moreover, not regularisable. Hence we have a legal figure (of the 
undeportable, unregularisable deportee) characterised by administrative liminality. 
Illegal immigrants are both recognised and kept partially and indefinitely beyond 
the pale. As expressed by one NGO lawyer interviewed in Barcelona (18 December 
2007), ‘It’s outrageous! It’s illogical! They bring in an order of expulsion that 
obstructs regularisation. Regularisation by way of stipulated period of residence 
requires three years of illegal residence, and yet illegal residence can be penalised 
by an expulsion order. This is a contradiction!’ Confronted with this situation, the 
Ombudsman, accepting a proposal from the Comisión Española de Ayuda al 
Refugiado (CEAR – Spanish Commission for Refugee Aid), proposed furnishing 
the illegal immigrant with a document that would constitute a form of identity 
check and that would enable him or her to engage in some kind of employment for 
as long as it were not possible to carry out the deportation order. The Department 
of Immigration was swift to reject the proposal, arguing that this practice ‘could 
end up being a stimulus to the activities of illegal networks of human trafficking’ 
and that it would bring about a situation of ‘legal uncertainty’ by turning illegal 
immigrants into resident workers pending deportation (quoted in El País, 24 
September 2007). 

In fact, among the non-deportable deportee immigrants, the only ones who 
managed to become regularised were those whose expulsion order had previously 
been revoked by a lawyer. This was possible in those cases in which the immigrant 
had direct family members (parents, children or spouse) legally residing in Spain 
and a formal job offer. After the beginning of 2008, however, some government 
sub-branches, for example in Madrid and Barcelona, officially began to revoke the 
expulsion orders of those people who were initiating a process of regularisation on 
the basis of arraigo (see Section 4.6.8.). The logic of this, according to a 
representative of one sub-branch in Barcelona, was that ‘Very few deportation 
orders are carried out. Since we can’t do all of them, priority must be established. 
It’s necessary to start with people who’ve broken the law or who are in a situation 
of extreme marginalisation. Before letting in more people from outside, the ones 
that are already here have to be regularised. But this can’t be talked about too 
much because otherwise you get the pull effect’ (interview 21 April 2008, 
Barcelona). 

This new possibility of rescinding the expulsion order in the case of regularisation 
means that immigrants who have received an expulsion order are still deportees in 
legal terms (although non-deportable in practice) until they meet the conditions 
required for regularisation. In particular, this means that the immigrant’s status as 
‘non-deportable deportee’ lasts until he or she can demonstrate three years of 
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illegal residence and a certain degree of integration in the social and working 
spheres (with a job contract for a minimum of one year). This has two major 
implications with regard to the legal definition of illegality. First, while the 
immigrant remains illegal, being legally ‘expelled’ heightens the sensation of 
imminent deportability and thus the fear associated with this. As a representative of 
the Moroccan Workers’ Association in Catalonia (ATIMCA) noted, ‘Illegal 
immigrants circulate normally, like everyone else. They know they won’t be directly 
repatriated. But, yes, with an expulsion order they are scared’ (interview 6 
February 2008, Barcelona). Second, the possibility of regularisation after 
administrative expulsion brings to light the different, contradictory dimensions 
constituting illegality. From the figure of the non-deportable deportee immigrant 
who is not regularisable the shift is now to the non-deportable deportee immigrant 
who is regularisable after three years of illegal residence and proven integration in 
the social and working domains. 

To these two figures must be added, as Sagarra (2002) points out, that of the illegal 
immigrant who appears in the Census and is thereby a documented resident (at the 
local level) with access to minimal social services (health and education), and that 
of the illegal immigrant worker. Taken together, these two figures exemplify yet 
again the contradictions inherent in the legal definition of illegality in Spain. On 
the one hand, when they appear in the Census, illegal immigrants are recognised as 
‘documented’ residents with some protection of their civil rights. On the other 
hand, as illegal workers in the informal economy (with much lower salaries and 
without social security cover in case of illness or unemployment), their presence is 
not recognised as workers. In brief, while some of their social rights are honoured, 
they are denied workers’ rights in practice. The dimension of work, along with 
deportability, ends up being what most clearly marks their illegal status in the sense 
of being outsiders or ‘others’. It is true, that in general, the figure of the legally-
expelled illegal immigrant who is not expellable in practice, who is registered in 
the Census and working, does not last forever. This is essentially because 
immigrants are now (since early 2008) regularisable after the stipulated period of 
time has elapsed. Nevertheless, as long as this category continues, it includes and 
excludes or, more precisely, constructs ‘quasi-members’ of the community while 
simultaneously reducing them to being deportable (although mostly not deported) 
labour. 

4.7.3. Rejected at the border: While deportation from inside the country’s 
territory is convoluted to the point, as we have just seen, of producing the figure of 
the legally deported immigrant who is non-deportable in practice, rejection at the 
border is much easier since it does not require the willingness of another 
government to return the person to the country of departure. Accordingly, if within 
the territory only one in every five immigrants with an expulsion order is in fact 
deported, at the border the ratio of people being turned back soars up to nine out of 
ten. For example, in 2007, of the 50,318 people detained at the border, 46,471 (92 
per cent) were repatriated (El País, 9 January 2008). Of these, 24,355 were turned 
back (on grounds of non-admission) at official border posts (mainly airports and 



154 

shipping ports), while 22,116 were rejected (turned back) after being detained 
when they tried to cross the border illegally (see Table 13). 

Deportation by non-admission (denegación) is applied in the cases of those 
migrants who are about to enter through legitimate channels but are deemed 
inadmissible by immigration officers. The majority are rejected because they are 
suspected of intending to overstay their visa. Others are rejected because they 
arrive without valid documents, with forged documents or because they are unable 
to demonstrate sufficient financial means. The non-admission file is opened after 
two interviews (the second usually in the presence of a lawyer) where the traveller 
is interrogated about the reasons for the journey, documents, means of support and 
contacts in Spain. The conditions for non-admission are regulated by law. Hence, 
for example, to enter Spain as a tourist in 2008 it was necessary to have sufficient 
money (60 euros per day and an overall minimum of 540 euros), a hotel reservation 
(pre-paid, if possible) or a letter of invitation, a firm booking for the return flight 
and the person was expected to know what he or she wished to see as a tourist and 
how to get from the airport to the hotel. Apart from these indicators, a lawyer from 
the Barcelona College of Lawyers pointed out other matters that also play an 
essential role when it comes to being granted entry or not. In her words, ‘If you see 
that their hands are covered in calluses, you know they’re not coming in as 
tourists!’ (interview 8 April 2008, Barcelona). In short, physical appearance (with 
evident race and class connotations) would seem to be decisive in distinguishing 
alleged ‘tourists’ from alleged ‘economic immigrants’. 

Table 13: Repatriation of illegal migrants 2000-2007 

Year Expulsion 
orders  
(carried out) 

Non-admission 
(denegaciones) 

Turned back 
(devoluciones) 

Readmissions TOTAL 

2000 6,579 6,181 22,716 --- 35,476 

2001 12,976  8,881 22,984 --- 44,841 

2003 14,104 14,750 13,684* 50,407 92,945 

2004 13,296 11,280 13,136 83,431 121,143 

2005 11,002 15,258 14,466 52,017 92,743 

2006 48,857 (7,214) 19,332 26,652 46,247 99,445 

2007 45,714 (9,467) 24,355 15,868 6,248** 55,938 

2008 (10,616) 17,317 12,315 6,178 46,426 

* The reduction in comparison with the previous year is explained because some of the 
people sent back appear under readmission after 2003. ** The reduction in comparison with 
the previous year is explained because, after 1 January 2007, Romanian and Bulgarian 
citizens became European citizens. Source: Anuarios Estadísticos (Statistical Yearbooks) 
2000-2008, Ministry of Interior. 

For immigrants coming from afar, which is to say those whose entry is only 
possible via an official border post (mainly airports), non-admission means not 
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only immediate return of the immigrant to the country of origin (for which the 
airline or other transport company is responsible), but his or her passport is also 
marked with a crossed-out entry stamp so that return will be difficult. As the 
above-cited lawyer notes, non-admission is, for many would-be immigrants, the 
end of the line: ‘The most dramatic thing is non-admission. Their hopes, which are 
personal and family-related, are frustrated. You know that an expulsion file isn’t 
going to affect the person’s life. It can be revoked with regularisation on the basis 
of duration of residence in the country. But non-admission puts an end to the 
migratory project. This is devastating’  (interview 8 April 2008, Barcelona). Despite 
the fact that the extension of visa requirements to such countries as Peru (2001), 
Colombia (2002), Ecuador (2003) and Bolivia (2007) has displaced migratory 
control to the countries of origin, the numbers of people rejected on grounds of 
non-admission have swelled considerably in recent years (for example, 26 per cent 
between 2006 and 2007, as shown in Table 13). This suggests the increasing 
significance of a double filter: before departure (for those citizens for whom a visa 
is required) and at point of entry (especially those citizens for whom a prior visa is 
not required). 

Besides those people who are rejected at the point of entry, deportation is also 
applied in the cases of those who are detained on trying to enter the country 
illegally. On the one hand, as in the case of non-admission, this is a police measure 
of immediate response. It is therefore a procedure in which civil rights are 
respected much less than they are in the process initiated when expulsion orders are 
issued for immigrants who are already in the country. On the other hand, unlike 
non-admission, and like the expulsion order, being turned back involves 
deportation but also prohibition of entry for a period of three years. As shown in 
Table 13, the numbers of people turned back (including readmissions or, in other 
words, those sent back under a readmission agreement) were particularly high 
between 2003 and 2006. In the latter year, for example, the numbers of people 
turned back at the border represented 73.3 per cent of the total of repatriations 
(including expulsion and non-admission). 

While illegal entry is almost invariably associated with the southern frontier, the 
fact is that most people have been turned back at the border with France. This is 
noteworthy for a number of different reasons. First, it is a very different matter 
from what is presented in the picture concocted by the mass media. It is in the 
Pyrenees and not in the Strait of Gibraltar or in the waters between Africa and the 
Canary Islands where most detentions and deportations have been carried out. 
Second, this is an internal frontier of the European Union, which is to say a border 
that is open to EU citizens and selectively restrictive for those who are not. Third, 
the fact that the deportations have been carried out at this border rather than the 
southern frontier also explains the drop in numbers of people turned back after 
2007. The reason is simple: after 2007 most people deported in earlier years 
(Romanians and Bulgarians) were now EU citizens.46 Finally, it is also interesting 

                                                 
46 According to the Immigration Office in Girona, 6,750 travellers were turned back each 
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because it is here that a bilateral treaty of readmission was applied for the first 
time. 

The readmission treaty between Spain and France was signed in 2002. Article 5 of 
the treaty establishes that ‘[…] each contracting party will readmit into its 
territory, at the request of the other contracting party, without any kind of formal 
procedure, the national of a third state who does not comply with, or who has 
ceased to comply with the conditions of entry’. The process of turning back the 
immigrant is greatly expedited because it can now occur ‘without any kind of 
formal procedure’, or put into effect immediately without any need to abide by 
procedural formalities. Hence people have been turned back without any form of 
legal assistance. Despite the protests of the different colleges of lawyers and a court 
decision stipulating that the right of the ‘returnee’ to effective legal assistance was 
to be respected, the Spanish government has always responded in the same way: 
since would-be immigrants are returned under the heading of ‘readmission’ and not 
‘turned back’, the bilateral agreement applies. At the border, then, the bilateral 
agreement takes precedence over the Law on Foreigners, which requires 
observance of the right to legal assistance in all cases. That is, even at a border 
inside the European Union, immigrants (or, better said, would-be immigrants) find 
themselves in a no-man’s land as non-people. 

The readmission agreement that the Spanish government had signed with Morocco 
in 1992 was reactivated in 2004 along the lines of the experience with France. 
According to what was stipulated therein, Morocco undertook to readmit into its 
territory all those immigrants who had entered Spain illegally from Morocco, 
independently of their nationality. While the repatriation of Moroccan citizens 
began with the signing of the 1992 agreement, the return of citizens of third 
countries was systematically rejected by the Moroccan authorities on the grounds 
that there was not sufficient evidence that they had come through Morocco. Hence, 
for example, from 1999 to 2004, the Moroccan Government rejected all of the 
6,420 requests from the Spanish Government for readmission of citizens from third 
countries (Ministerio de Interior 2006). After 2004, with the change of government 
(from PP to PSOE), the improved bilateral relations between the two countries led 
to a cautious renewal of the readmission of citizens from third countries. The 
number of repatriations to Morocco has been rising since 2006, when readmission 
of illegal immigrants (Moroccans and people from third countries) was linked to 
other bilateral arrangements (in spheres such as agriculture, industry and services) 
and development aid. 

In practice, the deportations to Morocco have caused concern and unremitting 
protest. First of all, in 2006 the leading Spanish newspapers denounced the 

                                                                                                                            
month at the la Jonquera border in 2004. The figure dropped to 3,700 in 2006 while, in 
2007, it was only 200. In 2004, 80 per cent of the people turned back were Romanians and 
15 per cent were Bulgarians. At present, the average figure of 200 people turned back each 
month at this border crossing accounts for some 50 nationalities. (El País, 5 January 2008). 
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immediate, forcible turning back of illegal immigrants from the Spanish enclaves 
of Ceuta and Melilla, in violation of all the procedures established by the Law on 
Foreigners. One member of the Civil Guard declared to the newspaper ABC, ‘We 
follow orders from the top, even though we all know they are against the law’ 
(ABC, 5 October 2006). The newspaper El País reproduced a recording of another 
Civil Guard member ordering, ‘If the fence can be opened and they can be rejected, 
then get them out!’ (El País, 6 October 2006). Second, protests have been voiced 
about the practices of detention and repatriation carried out in Moroccan territory. 
The protests have had a twofold aim: criticising the Moroccan government for 
violating the human rights of the immigrants and also censuring the Spanish 
government and the European Union for their policies of externalisation of 
immigration control. 

4.7.4. Beyond national borders: Since 2006, the new mainstays of Spanish policy 
for controlling migratory flows have been, first, fostering migration controls in the 
countries of origin and transit and, second, facilitating the repatriation of illegal 
immigrants. Border control in the countries of origin and transit, as the Minister for 
the Interior Alfredo Pérez Rubalcaba has indicated, was urged to ensure ‘[…] that 
the boats do not get far from their points of departure, or that they are intercepted 
as soon as possible because, otherwise, not only will the danger of loss of human 
life be higher but also those people who survive will enter our territory and it then 
will be necessary to initiate the complicated, difficult and expensive procedures of 
repatriation’ (Pérez Rubalcaba 2008: 76). The repatriation policy has attempted to 
ease the way for the swiftest possible return of those who, in spite of all the 
dangers and obstacles, manage to reach Spain. In particular, it aims to ensure that 
this occurs before the maximum period of detention (40 days) in the internment 
centres has expired. In both cases, these are policies that require the cooperation of 
third countries. Hence the so-called Plan África (Africa Plan, 2006 – 2008). 

The Africa Plan was justified as a reorientation of the priorities of Spanish foreign 
policy with the aim of establishing a deeper and more encompassing framework for 
relations with sub-Saharan Africa. The plan had seven goals: 1) Spanish 
participation in the bolstering of democracy, peace and security in Africa; 2) 
Spanish contribution to the struggle against poverty and the development agenda in 
sub-Saharan Africa; 3) promoting cooperation with African countries in regulating 
migratory flows; 4) active participation in the European Union strategy for Africa; 
5) promotion of trade and investment exchanges, with particular attention to fishing 
grounds and energy security; 6) reinforcement of cultural and scientific 
cooperation; and 7) strengthening the Spanish political and institutional presence in 
Africa. Whatever the general presentation of the plan suggests, the most specific 
measures involved are aimed at shoring up the two new lines in Spanish policy for 
the control of migratory flows, which is to say, migratory control in the countries of 
origin or transit and repatriation of illegal immigrants. 

This emphasis on migration control and its being tied to development assistance 
was immediately criticised. Hence, for example, the NGO Intermon Oxfam 
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protested, ‘On analysing the Africa Plan, one wonders if this is a Spanish plan for 
Africa or a Spanish plan in Africa’. It concluded, ‘The use of development 
assistance as payment in return for the African countries putting up fences, 
tightening up migrant controls or accepting the repatriation of emigrants is a 
perversion of development assistance and, as such, unacceptable’ (quoted in 
Asociación Pro Derechos Humanos de Andalucía [Association for Human Rights 
of Andalusia] 2007: 14-15). In fact, the Spanish Government never denied that this 
was essentially a tit-for-tat arrangement: greater migratory control (by the African 
countries) in exchange for greater development assistance (from Spain). The 
Secretary of State for Foreign Affairs, for example, said it loud and clear: ‘The 
new-generation agreement on immigration will make development assistance 
conditional on the struggle against flows of illegal immigrants and agreement to 
the repatriation of undocumented persons’ (quoted in Asociación Pro Derechos 
Humanos de Andalucía 2006: 15). The countries of origin were no less aware of 
the conditions of the deal: Spain would let in more legal immigrants (see Section 
4.4.3), offer wells (or other forms of development assistance) and cancel debts in 
exchange for their cooperation in border monitoring and agreeing to the return of 
illegal immigrants. 

This new direction in Spanish foreign policy has led to the signing, since 2006, of a 
series of bilateral agreements with such countries as Senegal, Mali, Ghana, 
Cameroon, Ivory Coast, Cape Verde, Guinea-Conakry and Gambia. These 
agreements have made it possible, on the one hand, to displace migratory control 
beyond the Spanish border by shifting the focus of this control more to blocking 
exit than preventing entry. On the other hand, they have offered the possibility of 
repatriating illegal immigrants trying to enter from sub-Saharan Africa. 
Nevertheless, the repatriation measures do not seem to have resulted in a 
numerically significant response to illegal immigration (see Table 13). Among 
many other factors, the economic cost of repatriation has been a major impediment. 
The political costs for the governments of countries of readmission have also meant 
restrictions on its being put into practice.47 Accordingly, although it is perhaps 
premature to jump to such conclusions, it would seem that these agreements have 
ended up working more as agreements on border monitoring and control than 
readmission agreements (see López Sala, forthcoming). Confirmation of this trend 
would mean that the agreements have mainly resulted in externalisation and 
subcontracting of control, detention, internment and repatriation of the would-be 
immigrants. 

If deportation measures have often been carried out on the border with the barest 
minimum of legal guarantees and observance of civil rights, on the far side of the 
border there is no such protection worthy of the name. Accordingly, it is here where 
detention and deportation are carried out with greater impunity. Morocco is a good 

                                                 
47 For example, in May 2006, the return of 99 Senegalese and the resulting protests in the 
main organs of the mass media led to the suspension of the return of immigrants by the 
Senegalese government, which was then in the middle of its electoral campaign. 
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example of this. In 2006, social organisations and human rights campaigners 
protested the deportation of sub-Saharan migrants to the Algerian border. In 
particular, they denounced that between 1,000 and 1,200 immigrants had been 
dumped in the desert without food or water. In 2008, Amnesty International 
denounced the living conditions and violation of human rights in a detention camp 
in Mauritania (known as Guantanamito or Little Guantánamo). Rebuilt by the 
Spanish authorities, this camp fulfilled the function of receiving and retaining until 
repatriation those emigrants who had attempted to leave from Mauritania for Spain. 
These two examples make it clear how detention, retention and repatriation tend to 
be less ‘complicated’ and less ‘difficult’ when they occur beyond Spanish borders. 
The reason is simple: in this geographical and legal ‘beyond’, the State finally 
escapes legal, judicial and often, though not always, civil society checks. It is in 
this space where the status of illegality is most melded with the situation of a-
legality. 

The new migration policy that emerged from the Africa Plan and the resulting 
bilateral treaties was presented by the government as a great achievement, 
justifying the claim by the effect the policy has had on the migratory influx. While 
it is difficult to establish a cause-effect relationship – and, since 2008, we have to 
bear in mind the effects of the economic crisis – it would appear that greater 
control at the point of exit has had the effect of reducing the number of arrivals. 
Second, the Spanish Government has presented as a great success the fact of its 
having been the driving force behind new immigration policy at the European 
level. This has particularly relevant connotations if we recall that, until this date, 
Spain had tried more to comply with EU demands than define their content. In 
other words, if the EU had previously influenced Spanish policy, Spain seemed 
now to influence the definition of EU policy (see, for instance, the words of the 
Minister for the Interior, Pérez Rubalcaba 2008: 74; see as well Zapata-Barrero & 
De Witte 2007: 89).  

 

4.8. FINAL REMARKS 

Since the 1990s Spain, historically a country of emigration, has become a country 
of immigration. Apart from the push factors that led many of the immigrants to 
leave their countries, there is one very clear reason for this influx: throughout the 
1990s and, in particular, from 2000 to 2007, Spain had an ‘insatiable hunger’ for 
immigrant workers. The first question to consider is how the Spanish State 
responded to these heavy demands for foreign labour and, more specifically, how it 
regulated the entry and stay of these ‘demanded’ foreign workers. A review of 
immigration policy would seem to offer a clear answer to this question. Until 2005, 
the Spanish State responded with an entry policy that was highly restrictive. First, 
this was how it appeared on paper, which was the result of the fact that, in keeping 
with EEC-imposed guidelines, the first Law on Foreigners (LOE, 1985) was 
promulgated with the aim of blocking entry to immigrants en route to the Western 
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European countries via Spain. Second, the policy was also restrictive in practice. 
As we have seen, there are several reasons for this. For a long period, entry was 
subject to very strict evaluation of the job market; entry has always been 
conditional on a prior job offer which, in many cases, was difficult to achieve 
without already being in Spain; and, finally, the fact that the administrative 
machinery was unable to handle the situation made legal entry an excessively long 
and complicated process. 

This restrictive entry policy did not mean, however, that low numbers of 
immigrants were entering Spain. Due to the big demand for foreign workers, the 
immigrants were coming into the country and staying. The difference was that 
since they could not enter legally, they did so illegally. Until 2005, the most usual 
tactic was to come in on a tourist visa, remain, look for a job and then, with the 
very-necessary job offer now in hand, become regularised, either through the 
frequent regularisation drives or through the official channels for gaining entry to 
the country, now used as if the immigrant worker were still in his or her country of 
origin. In fact, this is not so different from what occurred in most countries of 
Western Europe in the 1960s. Although, at the time, many of these countries had 
opened up legal channels for entry (via the well-tried guestworker programmes), 
many immigrants, including a large number of people from Spain, arrived 
independently of the scheme, found work and subsequently legalised their situation 
(Groenendijk & Hampsink 1995: 1). While they were then perceived as 
‘spontaneous immigrants’, people doing the same thing in recent years in Spain 
have come to be deemed ‘illegal immigrants’. While the immigrants of those times 
had legal channels available to them, in Spain the ‘spontaneous’ or ‘illegal’ option 
was the only one until 2005. 

In short, in contrast with Western Europe, legal entry into Spain (as an immigrant 
worker) was for a long time more a juridical fiction than a reality. This mismatch 
between legality and reality, between a particularly restrictive policy and a reality 
notable for the large numbers of people entering the country, made it possible to 
comply simultaneously with demands for closure (from the European Union but 
also from the trade unions who did not look kindly on the entry of new workers 
into a job market characterised by high unemployment figures) and insatiable 
demands for foreign workers (from employers). In practice, the mismatch brought 
about a veritable model of illegal immigration. In the long term, however, this 
model has not been sustainable. First, illegal immigration could not continue in an 
unlimited and indefinite fashion without calling into question the legitimacy of the 
State in its role of controlling migration flows. Second, illegal workers have 
frequently been perceived as a threat to the wage and working conditions of legally 
employed workers. Hence, the very same reasons that had the unions wanting to 
limit entry simultaneously led them to demanding legal recognition for those 
immigrants who were already working. Third and finally, not only the legal but 
also the political process brought about progressive recognition of the illegal 
immigrants to such an extent that the State could no longer go on ignoring their 
presence. 
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For all these reasons, this model of illegal immigration gave rise to the need to 
carry out periodical regularisation drives and attempts to direct immigration 
through legal channels. The former response has frequently been interpreted 
(especially by politicians) as the best illustration of the ‘failure’ of immigration 
policies and, more generally, the State’s loss of control. Nevertheless, as this 
chapter shows, the regularisation policy in the Spanish case should be understood 
primarily as a de facto entry policy. Seen from this perspective, the regularisation 
drives then appear as a measure that reconciled contradictory demands. The end 
result has been the deferred ‘entry’ – since the condition for every regularisation is 
a period of illegal status – of however many immigrant workers were required by 
the employers. In specific terms, it makes possible the situation mentioned above 
whereby immigrants enter the country, look for work and, once they have a job, 
they stay. As González-Enríquez (2009) has recently noted, this is nothing more 
than a cheap model of recruitment in the place of destination. It is cheap in two 
ways, first because the costs and risks of the migratory process are shouldered by 
the immigrant and, second, it is cheap in political terms because it is possible to 
have a high numbers policy without putting it in writing and thus without needing 
to justify it. 

With regard to the need for legal channelling of immigration, entry policies after 
2005 do, in fact, seem to have opened up this possibility. There appeared to be no 
other alternatives at the time. If control over migration flows was the aim, entry 
had to be opened up. However, for all the political volition and rhetoric, the 
administrative procedures for legal entry have continued to be slow (frequently 
taking over a year), while job recruitment in the country of origin has been more 
myth than reality. This, as we have seen, has raised the doubt as to what extent the 
authorised forms of entry have functioned exclusively to channel demands for 
immigrant workers or whether, in addition, they responded as well to demands that 
are more concerned with friends and relatives of those immigrants who are already 
in Spain. While a more sociological perspective would suggest that migratory 
processes always arise from different sets of factors, this combination of demands 
has aroused suspicion among politicians and civil servants. The bottom line of the 
misgivings is always the same: ‘What if they’re coming more because they know 
people in Spain than because there’s a specific demand for labour?’ Such 
reservations highlight the great fallacy on which immigration policies in Spain 
have been based: the notion that immigration is and must be an exclusively work-
related phenomenon. 

Once the development of immigration policies in Spain has been outlined, the next 
question is to consider the relationship between markets, citizenship and rights. 
Although both questions will be analysed in greater depth (and in comparative 
terms) in the coming chapters, I should like to advance a couple of points here. 
Taken as a whole, the case of Spain shows how, despite what the laws and policies 
establish on paper, in practice the market is what has determined the numbers of 
people coming in. In brief, as many immigrant numbers as ‘demanded’ by 
employers have entered the country. This means that, while migration policy (in 
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both formulation and implementation) seemed to be responding to demands for 
closure, if we take the effects of the policy and the combination of different related 
measures (such as regularisation programmes) into account, it would seem that, in 
the end, the market has ruled the day. 

This does not mean that the demands for closure (which I have called the exclusive 
dimension of citizenship) have not played an important role as well. In effect, they 
brought about restriction of legal entry, thereby making illegal entry the only 
alternative. In practice, the incoming immigrants arrived with very few rights. This 
situation of illegality, product of a restrictive entry policy, has had significant 
effects on the early years of immigrants in Spain. Furthermore, the demands for 
closure have also meant that legal residence in Spain is a conditional status during 
the first five years. As we have seen, renovation of work and residence permits (at 
the end of the first, third and fifth years) has depended on effective and formal 
integration into the labour market. This means that markets (contractors) have not 
only determined who comes in but also who can stay. Again, legal immigrants can 
lose their status (and hence their rights) in these first five years. The relapse into 
illegality of those people who are unable to renew their documents is, in fact, a 
decisive feature that explains much about the Spanish model of illegal immigration. 
All of these matters lead one to conclude that the demands for closure have not 
limited entry but they have restricted access to membership of (legal and illegal) 
immigrants in the early years after arrival. 

What role have rights played? To what point has their role been as decisive as that 
observed by many Western scholars in other liberal democracies? In general terms, 
rights (through the legal system as well as the political process) have imposed two 
major limitations on policy. First, they have introduced a time limit: even while the 
rights of immigrants were curtailed in the early years (because of their illegality 
and, subsequently, conditional legality), they could not remain so in the long term. 
Over the years, the majority of immigrants have managed to obtain permanent 
resident status and, in the end, Spanish citizenship. In other words, they stayed on 
and were finally recognised as fully-fledged citizens with all the rights that status 
entails. Second, rights constraints have introduced a geographic factor that also 
reins in policy: the impossibility of completely excluding the illegal immigrant 
once he or she has entered the country. As we have seen, the illegal immigrant is 
documented at the local level and has access to basic social services (health and 
education) along with regularisation after three years. Moreover, deportation from 
within is particularly difficult. In contrast with those who are physically inside the 
country, it is much easier to detain, intern and deport those people who are on the 
geographic frontier or beyond. The reason is simple: from this geographic beyond a 
legal ‘beyond’ (or space of a-legality) has been constructed where everything (or 
almost everything) seems possible. If Europe appears to have exerted an influence 
on Spanish immigration policy in its beginnings, with this policy based on the 
‘beyond’, Spain seems now to be leading the way in recent European thinking in 
this regard. 
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5. COMPARATIVE PERSPECTIVE 

5.1. TOWARDS CLOSURE 

Until the 1980s the demands for closure were somewhat weak in both Malaysia 
and in Spain. This means, in particular, that the distinction between citizens and 
foreigners, or the legal barriers to entry and membership, were rather blurred. The 
paths that led to this situation were, however, different in each case. Malaysia had a 
colonial past in which immigrant workers (from China and India) were perceived 
as ‘birds of passage’ or sojourners. After independence in 1957, many of these 
‘eternal foreigners’ finally obtained Malaysian citizenship. Yet, this did not make 
them complete insiders since the distinction between bumiputera (literally, sons of 
the soil, which includes Malay and other indigenous peoples) and non-bumiputera 
(basically Malaysian citizens of Chinese and Indian origins) continued defining 
different statuses. This division, along lines of ethnic origin, between some citizens 
and others, also determined immigration policies (see Section 3.3). While entry 
was restricted for Chinese and Indians (including relatives of Malaysian citizens), 
Indonesians (insofar as they were ethnically Malay) were not always categorised as 
foreigners and hence they enjoyed free entry to Malaysia and its labour market 
over a long period of time. 

In contrast with Malaysia, Spain was originally a country of emigration and also 
perceived as such. Accordingly, until the 1980s, policy was essentially geared to 
emigration, which is to say defining, channelling, selecting and keeping track of 
the numbers of people leaving the country. Meanwhile, immigration policies were 
notable for their randomness and general irrelevance. Barriers to entry and stay 
were minimal because the numbers of immigrants coming to Spain to stay were 
also minimal. This absence of legal obstacles was still more pronounced in the 
cases of citizens of former Spanish colonies (except for Morocco). For example, in 
1968, when holding a work permit was introduced as the necessary condition for 
working legally in Spain, foreigners from Latin America and the Philippines were 
exempted. The citizenship law is another example of how the frontiers were more 
permeable for some than for others. Unlike other foreigners, South Americans, 
Filipinos and Sephardic Jews could – and this is still the case – obtain citizenship 
after two years of legal residence. 

In Malaysia, ethnicity closed doors for some and opened them for others. In Spain, 
cultural or historic proximity facilitated entry and inclusion in a world that was 
already relatively open. If we now analyse how policies worked in practice, the 
picture is not so different. Until the end of the 1980s, illegality was practically a 
non-issue. This is not to say it did not exist but simply that it was not perceived as 
problematic. While in Spain’s case this normalised illegality made the legal borders 
still more lax, in Malaysia the de facto porosity reinforced the ethnic bias of 
immigration policy. This occurred fundamentally because most illegal immigrants 
were Indonesian and they ended up receiving (legally or illegally) permanent 
residence status within two or three years of entry and some even within months. 
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As a result, most of the Indonesian immigrants who (legally or illegally) arrived in 
Malaysia before the 1990s were able to stay on. This also meant that their children 
not only obtained Malaysian citizenship but also, unlike Malaysian citizens of 
Chinese and Indian descent, they were recognised as privileged citizens or 
bumiputera.  

Throughout the 1980s, however, the doors that had formerly been open for entry 
and membership began to close for everyone and illegality became grounds for 
exclusion and deportation. This gradual, generalised closing of borders, which we 
might call a gradual path ‘towards closure’, occurred simultaneously in Malaysia 
and Spain. The original reasons invoked were, however, different. In Malaysia the 
demand for channelling rather than stopping labour immigration arose when 
(mostly Indonesian) migrants began to move to urban areas and, more specifically, 
to those economic sectors reserved for local (particularly Malay) workers. It was 
thus the demand to protect the national labour market that ultimately displaced 
ethnicity as a component of migration policies and their implementation. In Spain, 
the first demands for closure preceded the arrival of immigrants. In fact, it was 
Spain’s entry into the European Community that led it to regulate the entry and stay 
of foreigners. This means that restrictive policies were not introduced to control 
migration flows resulting from increasing labour demands but represented an 
attempt to ensure, under EU pressure, that Spain would not become a transit 
country for people migrating to Western Europe. 

In the 1990s, the demand for closure intensified in both countries. In Malaysia, it 
continued to be associated with protecting national workers. Although it had 
always been one of the most conspicuous requirements of the Malaysian unions, it 
was also inextricably entangled with the raison d’être of the State of Malaysia 
itself. Basically, the increasing presence of immigrant workers was starting to be 
seen as a threat to State programmes aiming at restructuring the colonial society, 
which is to say, promoting the Malays socio-economically vis-à-vis Chinese and 
Indians. After 2002, the demand for lessening dependence on (and the presence of) 
Indonesian immigrants was added to that of protecting the national labour market. 
The Malaysian Government argued at the time that the existence of Indonesian 
migrants in the country represented a threat to national security and that, 
accordingly, they had to be replaced by immigrant workers of other nationalities. 
This shift in the position and perception of Indonesian immigrants in Malaysia, 
who went from being potential bumiputera citizens to a potential threat to national 
security, is incomprehensible if one does not take into account the context of a 
general change in nationalist discourse. Until the 1980s, the ‘national’ was defined 
in ethnic terms (which included many Indonesians inasmuch as they were putative 
Malays) but, throughout the 1990s, it progressively came to be defined in relation 
with national territory (which automatically turned Indonesians into foreigners or 
outsiders). 

In Spain, the demand for closure continued to be determined by pressure from the 
European Union. This should be understood not only as arising from the fact that 
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Spain was now a member state (after 1986) but also as a result of its new role as 
guardian of Europe’s southern frontier. In particular, the ratification by Spain of the 
Convention Applying the Schengen Agreement (1993) and the two subsequent 
European treaties (Amsterdam and Maastricht) led to an expansion of its border 
infrastructure and more restrictive entry policies. It is not sufficient, however, to 
believe that the demand for closure came exclusively from outside. Throughout the 
1990s, as the numbers of immigrants coming into Spain kept increasing, protection 
of national workers was another reason for closure. The Spanish trade unions have 
systematically wielded this argument. Nevertheless, as in the case of Malaysia, 
they were not alone in this. In Spain, too, the legitimacy of the Spanish State 
depended in great part on its ability to guarantee this protection. While in Malaysia 
it was a matter of protecting the state-planned, socio-economic advance of Malays, 
in Spain the motive was keeping the doors closed in the face of persistent high 
unemployment figures. In both cases, the official argument has been that of giving 
priority to the national worker over the foreigner. In other words, as long as there 
were national workers without a job, or wanting to work, permitting the contracting 
of foreign workers was not deemed justified.  

These demands for closure had the effect of building up border controls and a 
progressive hardening of the dividing line between citizens and foreigners. 
Exemplifying this intensifying closure was the position of Indonesians in Malaysia 
and of South Americans in Spain. Each group ceased to have the standing of quasi-
membership in the community and gradually took on outsider status. However, the 
process of exclusion was different in the two countries. In Malaysia, closure 
occurred in relation to access to membership rather than entry to the country. In 
other words, immigration policy did not restrict the entry of immigrant workers but 
it did limit period of residence, immobilise their presence in the labour market and 
pare back rights (for example of association, family reunification and medical 
attention). In this regard, Malaysia is the perfect example of a policy of high 
numbers and low rights. Letting immigrant workers come into the country while 
limiting their presence and membership, Malaysia thus seemed to be able to 
reconcile the demands for foreign labour with the demands for closure. 

In contrast with Malaysia, closure in Spain occurred mainly at the point of entry, or 
in other words, in relation to legal access to the country. More specifically, until 
2005, the entry of immigrant workers was subjected to strict evaluation of the 
situation of the labour market. The result was particularly low numbers of people 
coming into the country legally. This low-numbers policy has not been 
accompanied by any policy of high levels of rights. While immigrants in Spain 
have never been subject to restrictions to the extent they are in Malaysia, in Spain, 
too, they were received and recognised in their capacity of immigrant labourers. In 
particular, the temporary nature of residence permits, which depended in the first 
five years on effective and formal integration in the labour market, meant that their 
membership was conditional and, in the numerous cases of lapsing into illegal 
status, variable. In this sense, we might conclude that the situation in Spain has 
long been characterised by low numbers and conditioned rights. Unlike the 
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Malaysian case, this policy that is restrictive with regard to entry, and partially so 
in the case of membership, highlights how demands for closure were apparently 
given priority over demands for foreign labour. 

 

5.2. THE MARKET RESPONSE 

Both the Malaysian and Spanish states opted for some degree of restriction. In both 
cases, the demands for closure were too weighty to be ignored. In particular, the 
requirement in both countries to protect the national labour market was not just a 
claim from the unions but the very legitimacy of the State depended on it. 
Nevertheless, as I have just noted, the forms the closure took were different. In the 
Malaysian case, it was access to membership that was restricted. This means that 
immigrants could keep entering the country to cover the demand for foreign labour 
but, once they had come in, their stay was strictly controlled. In the Spanish case, 
entry was restricted and so too was membership, at least in temporal terms. In 
contrast with Malaysia, the Spanish markets had thus only limited access to foreign 
labour. The question that then arises is how did these policies function in practice? 
In particular, how did the Malaysian policy of relatively ‘open entry’ work and to 
what extent were membership limitations fitted to market demands? In the case of 
Spain, how did the policy of relatively ‘closed borders’ work and what were its 
effects in a context of a major demand for foreign labour? What was the response 
of the markets to the difficulty of legally gaining access to foreign labour? 

Entry policies in Malaysia have always sought to define the numbers and 
characteristics of foreign workers in keeping with specific (and variable) labour 
demands. The basic idea has been to open up entry in periods of economic growth 
and major labour shortages and to close it down again at times of crisis and 
increased unemployment. While this has been the logic and discourse of 
immigration policies, the reality has been relative and continuous open entry. When 
in times of crisis (for example 1997 and 2001) the Malaysian State closed down or 
restricted entry, the employers’ reaction was swift. Even in times of crisis and 
growing unemployment, the market still depended on foreign labour. Hence, so the 
employers argued, if the State wanted to continue promoting economic growth, it 
would have to open up entry again. Given that the State’s legitimacy also depended 
on its ability to guarantee this economic growth, the government complied 
(immediately) on each occasion. In this regard, we can conclude that, while on 
paper (and in the discourse) entry policies were subordinate to the situation of the 
labour market, in practice they always ended up responding to the employers’ 
demands for foreign labour. 

In the case of Spain, the restrictive character of entry policies should also be 
analysed not only as they appear on paper but in practice. As in the case of 
Malaysia, the aim has always been to open and close entry in response to demands 
for labour and protection of the labour market. Nevertheless, in contrast with 
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Malaysia, this policy was manifested in very restrictive practice until 2005. There 
are several reasons for this. First, for a long period, contracting foreign workers 
was subject to very stringent evaluation of the national labour market. Second, 
when prior evaluation of the demands for foreign workers started to be carried out 
after 2000, the proposed annual quotas tended to be particularly low. This is 
explained, on the one hand, by the unions’ fearful attitude vis-à-vis the entry of 
new foreign workers and, on the other, by lack of foresight on the part of 
businesspeople with regard to needs of medium-term contracts, and also under-
representation of small and medium-sized companies (the majority after all) in the 
process of determining quotas. Third, and finally, entry policies ended up being 
more restrictive than initially envisaged due to the complexities of entry procedures 
and the difficulty of contracting immigrants in their countries of origin. 

Indeed, the policy of ‘contracting in the country of origin’, which requires a job 
contract prior to arrival, has been one of the great obstacles to legal entry into 
Spain. In the 1990s, the main reason for this was a lack of mediation mechanisms. 
If the worker did not have some acquaintance in Spain or if the employer had no 
helpful contacts in the country of origin, it was practically impossible to contract 
migrant workers. After 2002, when the Spanish government set about trying to 
manage this mediation with the collaboration of the governments in the countries 
of origin, there were still several other obstacles. First, not all governments in the 
countries of origin, which were ultimately responsible for recruitment, were 
capable of fulfilling this function. Second, even in those cases where mediation 
functioned properly, not all employers were willing to approve such contracting of 
their workers. In sectors such as domestic service, small business and the hotel and 
catering trade, the importance of the previous relationship and trust between 
employer and worker made contracting through governments an especially difficult 
process. Third, contracting in the country of origin through the different branches 
of the administration was only possible where previous bilateral agreement had 
been reached. This has been yet another element giving rise to tension between 
State and employers: the State interests that led to the signing of these agreements 
did not always coincide with those of the employers who had other ideas and 
preferences about the countries of origin of their workers. 

The main effect of these restrictive entry policies (on paper and in practice) has 
been the creation of a true model of illegal immigration in Spain. In this sense, the 
market response was very clear: if it were impossible or difficult to contract 
immigrants legally in their countries of origin, they were found illegally after they 
had arrived in the country. In other words, even though legal entry of immigrant 
workers was restricted, migrants kept coming in anyway to cover the increasing 
labour demands. Faced with this situation, the Spanish government kept insisting 
on the need to channel labour immigration legally and thereby to prevent illegal 
immigration. Nonetheless, it was not until 2005, after numerous and voluminous 
processes of regularisation, that the government introduced a relatively open entry 
policy for the first time. This shift seems to suggest that the demands for labour had 
finally managed to prevail over demands for closure. At the same time, what made 
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this change possible in practical terms was the establishment of significant 
networks between the immigrant communities in Spain and prospective immigrants 
in the countries of origin. These social networks ended up playing the mediating 
role between labour supply and demand that the State had previously been unable 
to perform. In other words, thanks to the immigrants’ networking, contracting in 
the countries of origin, the only legal way for an immigrant worker to enter Spain, 
finally became possible. 

While in Spain this mediation between labour demand and supply remained in the 
hands of employers (who ended up turning to the social networks of the 
immigrants once they had consolidated) or the governments involved, in Malaysia 
the recruitment of labour immigrants has always been run by private agencies. 
These private agencies, called outsourcing companies since 2006, have worked as 
mediators not only between the worker in the country of origin and the employer at 
destination but also between employer and State, primarily because they have taken 
charge of all procedures pertaining to labour immigration, which is to say 
contracting the immigrant worker, processing the paperwork for entry and renewal 
of permit, and eventually returning the immigrant to his or her country of origin. 
Privatisation of the migrant labour system in Malaysia has thus ensured, first, that 
the complexity of procedures associated with contracting immigrant workers has 
not become, as in the case of Spain, a deterrent factor in the legal contracting of 
immigrants. Second, the presence of the recruitment agencies has given rise to a 
system of ‘importing’ and ‘exporting’ labour, which the State alone, or the State 
and businesspeople combined, seemed unable to manage. This explains why the 
State and the employers have always ended up resorting, however much it goes 
against the grain, to the intervention of the recruitment agencies. 

If privatisation and commercialisation of recruitment eased the functioning of the 
migrant labour system, it also meant greater costs for the immigrant. Besides 
paying for a passport, induction courses, medical examinations and levies, the 
immigrants also had to finance the flourishing business of the recruitment agencies. 
This led many immigrants to opt for illegal (jalur belakang – back door) or semi-
legal entry by means of aspal (asli tapi palsu – ‘genuine but false’) documents that 
are counterfeited by someone on ‘the inside’ so as to avoid paying for the costs 
entailed by legal entry. This resort to illegality has occurred in particular with 
immigrants entering the country in border zones near Malaysia. In these places, 
illegally crossing the border (cheaper, easy and fast) seems simply a matter of 
rational choice: why pay so much and go through so much red tape if Malaysia is 
right there, just across the sea? In contrast, long-distance immigration (from more-
distant Indonesian islands or countries like Bangladesh, Nepal or Pakistan) has 
mostly taken the legal route, via the recruitment agencies. With the distance 
involved, there seemed to be no other alternative. Finally, as we have seen in 
Section 3.4, the presence of these recruitment agencies (and their irregular 
practices) has tended to place migrants in a particular vulnerable situation and, 
directly or indirectly, has led many of them to fall into illegality. 
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In general terms, we can conclude that Malaysia has presented a relatively open 
entry policy that is expedited by the recruitment agencies. Until 2005, Spain had a 
relatively closed entry policy, with major deficiencies in mediation between labour 
demand and supply. After 2005, in order to clamp down on continued illegal 
immigration, the Spanish government introduced a more open entry policy for the 
first time. Meanwhile, the consolidation of significant immigrant networks 
facilitated what had thus far been just a myth of the immigration policies: the 
employment of immigrant workers in their countries of origin. As for policies 
regulating residence and hence access to membership, there has been restriction in 
both cases. While in Malaysia this restriction has been total and indefinite, in Spain 
it has been partial and temporary, which is to say, it has been applied in specific 
domains and only during the early years of residence. Nonetheless, again, it is 
important to distinguish between policies on paper and policies in practice, 
basically, because here too the markets tended to counteract the conditions that the 
immigration policies were trying to impose.  

In the case of Malaysia, on the one hand, the immobilisation of immigrant workers, 
not only within an economic sector but also in relation with a single employer, has 
benefited the employers, because it has prevented any leaking of foreign workers 
into other better-paid sectors and, again, because the link between residence permit 
and job contract has in practice truncated the labour rights of foreign workers. On 
the other hand, the limitations tied to time periods (a contract of a minimum of two 
years and a maximum of five subject to renewal) have tended to clash with market 
demands. With regard to the two-year minimum, many employers have deplored 
the difficulty in contracting foreign workers for temporary projects. In practice, this 
led to subcontracting of workers (since 2006, via the recruitment agencies) or 
employment of illegal immigrants. Here, subcontracting or contracting of illegal 
immigrants, resorts that are frequently related, have been perceived as synonymous 
with flexibility. As for the five-year maximum, the employers have also 
complained about the immense turnover entailed. The reason for imposing this 
time limit has been to prevent ‘foreign workers’ from becoming ‘settled 
immigrants’. For the labour market, it has meant a constant loss of the skills 
acquired by workers. In this case, the resort to illegality has been seen as a way of 
gaining access to immigrant workers whenever needed and for as long as desired. 

As for the limits on membership for immigrants in Spain, two major issues should 
be highlighted. First, the position of the immigrant within the job market is 
restricted to a particular economic sector and province in the first year. The basic 
idea is temporary limitation of the immigrant’s stay to the kind of work authorised 
by the entry permit. However, when the year is up, the immigrant can work 
wherever he or she wants. This means that, in contrast with Malaysia, the 
immigrant has unlimited access to the labour market. In fact, this arrangement has 
not been exempt of tensions. The immigrants’ mobility is feared by employers in 
the lowest-paid sectors, which tend to have high worker turnover rates. It has also 
been a matter of concern for the trade unions and the Spanish government itself, 
which has sometimes noted with no little dismay how the immigrants have moved 
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into economic sectors reserved for national workers so that the worst-paid sectors 
once again become dependent on the entry of new immigrant workers. Second, a 
further limitation on the presence of immigrants in Spain has been the time factor 
fixed in the residence permit. In the first five years, the residence permit is subject 
to official and effective integration in the labour market. This legality, which is 
conditioned by a formal job in an economy characterised by a high degree of 
informality, has only led to the legal precariousness of immigrants, who in many 
cases have (re)lapsed into illegality. 

 

5.3. RIGHTS’ CONSTRAINTS 

The restrictions imposed on access to membership, which are, in practice, 
restrictions on immigrants’ rights, have been incomparably more draconian in 
Malaysia than in Spain. In the case of Malaysia, the presence of migrant workers 
has been limited in three fundamental ways. First, their work permit is issued for a 
specific economic sector and tied to a particular employer. As denounced by most 
Malaysian and international NGOs, this has resulted in a situation of ‘sanctioned 
bondage’ as migrants do not have the freedom to move from job to job and their 
labour rights are in practice restricted since their legal presence in the country 
depends on their employer. Second, the shift whereby the levy changed from being 
a tax imposed on employers to being an income tax on foreign workers has raised 
the price of being legal and, indirectly, the immigrants’ dependence on their 
employers. Now their bondage is not only defined by the conditions of the work 
permit but also established in practice through the debt that re-starts each year 
when the employer advances the payment of the levy and deducts it monthly from 
the immigrants’ wages. Third, the immigrant workers’ stay in Malaysia is 
temporary in three different ways: they are ‘returned’ or ‘repatriated’ in case of  
economic downturn; illness or pregnancy; and after five or seven years of working 
in the country. The final aim of these different time frames has been to get 
‘workers’ instead of ‘migrants’. 

In Spain, the first Ley de Extranjería (Immigration Law – 1985) only envisaged 
short-term visas and did not recognise the right to family reunification. Later, 
however, this started to change. The increasing inflow of immigrants and 
consequent pressure coming from civil society and opposition parties forced the 
Spanish government to regulate the right to family reunification (1994 and 1996), 
extend the duration of permits and to introduce the permanent residence permit for 
the first time (1996). Later, the new Ley de Extranjería of 2000 introduced the right 
to family reunification in terms that were coherent with the laws of the European 
Court of Human Rights and that tended to equality of rights between legal residents 
and citizens (freedom of circulation, meeting, association etcetera). However, as 
shown above, two basic restrictions remained: the restriction of the work permit to 
a certain sector and province during the first year, and dependence on a formally-
recognised job for legal residence during the first five years. Despite these 
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limitations, the rights of immigrants in Spain are much more robust than those of 
immigrants in Malaysia. Besides recognition of their social rights (for example, the 
right to unemployment or to family reunification), the former have been able to 
settle in the country and obtain not only permanent residence but also citizenship.  

To sum up, immigrants’ rights are very limited in Malaysia and they can be limited 
with ease. In Spain, immigrants’ rights were relatively limited but expanded as the 
burgeoning presence of immigrants in the country made it necessary to make their 
rights equal to those of Spanish nationals. Civil society and the opposition parties 
have played a highly significant role in this legal inclusion of immigrants. The 
government was not able to oppose their demands for equality before the law for 
otherwise it would have been jeopardising its own democratic credentials. As the 
Catalan government argued when an employers’ association proposed contractually 
binding newly-arrived immigrants to their employers, such discrimination is 
‘illegal’ or anti-constitutional. This explains why Spain did not opt, as Malaysia 
did, for a policy that drastically restricted access to membership. As a liberal 
democracy, it simply could not do so. This raises further questions. What actually 
happened in practice? To what extent has Malaysia, as its policies suggest, been 
able to convert immigrants into mere temporary workers or, in other words, labour 
that can be imported or exported at will? And to what extent has Spain really been 
inclusive with its immigrants? 

In Malaysia, the restrictions imposed on migrants’ stay have tended to make 
legality a disadvantage so that, in many cases, resorting to illegality or remaining 
illegal has been positively advantageous. First, in comparison with legal 
immigrants, illegal immigrants are not bound to an employer. The fact of not 
having a signed contract means in practice that immigrants tend to be freer to 
change jobs when they want and hence they have more possibilities for negotiating 
pay and working conditions. Second, being illegal can be cheaper. It is cheaper in 
avoiding all the costs associated with legal entry and cheaper, too, once they are in 
the country since they do not have to pay the levy. Third, illegality tends to make 
the stay in Malaysia rather less temporary. Unlike legal immigrants, illegal 
immigrants are not automatically repatriated in case of economic crisis, illness or 
pregnancy, or after five years of working in the country. In short, the resort to 
illegality both for migrants who enter the country illegally and those who become 
illegal after ‘running away’ from their employers, has made the immigrant worker 
situation in Malaysia less manageable and flexible than the country’s immigration 
policies would suggest. On paper, the policies indeed trim down the rights of 
immigrants. In practice (and this is quite curious when considered from the western 
standpoint), this limiting of rights has tended to encourage illegality as the better 
alternative. 

If in Malaysia illegality has been one way of getting around the restrictions 
imposed on the presence and rights of immigrants, in Spain illegal immigration has 
brought about the rather different situation of having immigrants but without 
recognising their rights – or at least trying not to. Unlike legal immigrants, illegal 
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immigrants have only limited social rights. For example, they do not have right to 
unemployment benefits or to family reunification and no labour rights. These rights 
may be formally recognised but illegality often means they cannot be exercised in 
practice. Finally, their position in the labour market is mainly confined to the 
informal economy or to those economic sectors most marked by a high degree of 
labour precariousness. If we bear in mind that a major proportion of labour 
immigration in Spain has been illegal at some point, we might then wonder to what 
extent illegal immigration has not been a de facto way of obtaining immigrant 
workers without rights or with only minimal rights. 

This seems, in fact, to be the case. Illegal immigration has effectively constituted a 
way of covering the demand for cheap foreign labour without needing to open up 
the borders to entry and membership. In this regard, we might conclude that, in the 
Spanish case, illegal immigration seems to have enabled reconciliation between 
demands for foreign labour and demands for closure. Nonetheless – and here rights 
constraints enter the picture once again – illegal immigrants could not be 
completely excluded. If the first Ley de Extranjería (1985) hardly recognised any 
rights of illegal immigrants, different legal rulings and multiple modifications to 
immigration law have changed this situation. Legal rulings have constituted 
progressive recognition of their basic rights. The new immigration law of 2000 
made access to health services and education conditional on registration in the 
municipal census and not legal residence. This means that illegal immigrants 
obtained access to minimal social services. In brief, due to the rule of law and the 
political process, illegal migrants could not be totally excluded. Nevertheless, 
while they were gradually included in some aspects of the social sphere, in work 
terms they continued to represent a legally non-existent and hence rightless labour 
force. 

 

5.4. REGAINING CONTROL 

As we have seen, demands for closure were met differently in Spain and Malaysia. 
Despite the differences, the measures introduced to restrict entry and/or 
membership tended in both cases to produce illegality. In Malaysia, the costs 
associated with legal entry and the commercialisation of recruitment made illegal 
entry a faster and cheaper option. Obstacles to membership also tended to make 
illegality an advantage. In Spain the difficulty of contracting workers in their 
countries of origin meant that illegal contracting on arrival was to become the 
norm. The fact that legality is conditional upon a formally-recognised job in the 
first five years of residence, along with the snail’s pace of the paperwork for permit 
renewal were also factors that led to many immigrants losing their legal status. In 
short, in both cases, while the main aim of immigration policies was to regulate and 
control immigration, one of its consequences has been illegal immigration, which 
is characterised precisely by lack of regulation and control. 
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Faced with this situation, Malaysia and Spain responded with different kinds of 
regularisation programmes. Both countries attempted to regulate and control those 
immigrants who had escaped from regulation and control. More than being a form 
of inclusion, these regularisation campaigns should be understood as a means of 
regaining control. Since the meanings and forms of this control were different in 
each country, the motives and mechanisms of regularisation also present significant 
differences. In the case of Malaysia, the basic goal was, as one Malaysian official 
declared, ‘to keep track of their number, location and origin’ (Business Times, 25 
July, 1996). In other words, it was an attempt to reintroduce the illegal immigrants 
into the labour system, by determining their number and origins, guaranteeing their 
immobilisation within the labour market, making their residence temporary and 
dependent upon one single employer, and obliging them to pay taxes. Inasmuch as 
the immigrants were exclusively perceived as workers, it is not surprising that the 
regularisation only applied to workers with a job. In fact, on each occasion, it was 
the employers that regularised their workers. While the employers’ associations 
tended to welcome these processes, the trade unions and the opposition parties 
systematically opposed such measures, viewing them as yet another episode of 
backing down by a government that was yielding to the employers’ insatiable 
demands for more and more foreign workers. 

In Spain, until 2001, the regularisation procedures functioned (and so they were 
presented on each occasion) as corrective measures a posteriori to immigration 
policies that had failed in their most basic aim: regulation of immigration. Whether 
it was because legal entry was so difficult or because the few immigrants who 
entered legally (or who were subsequently regularised) lost their legal status with 
the years, or because many illegal immigrants were excluded from the 
regularisation processes, the government was obliged to introduce frequent 
regularisation programmes (in 1989, 1991, 1996, 2000 and 2001). Each occasion 
was an attempt to achieve what the immigration policies had as yet been unable to 
do, and also to bring the numbers of illegal immigrants down to zero before 
introducing new immigration policies or laws. In these processes, duration of 
residence rather than having a job was the main requisite for regularisation. Those 
people who were unable to produce a receipt of their inscription in the municipal 
census tried to produce as many bits of paper as they could as proof of the length of 
their stay. In many cases, then, regularisation depended on this amassing of back-
up documents and the willingness (or otherwise) of the provincial administrations 
to recognise them as valid. 

In comparison with these processes, the regularisation process of 2005 was 
different. After five years of a particularly restrictive entry policy (which coincided 
with the second mandate of the right-wing party Partido Popular), this time the aim 
was to regularise those workers (and employers) for whom the immigration 
policies had left no alternative other than the resort to illegality. Unlike previous 
attempts, the aim of the exercise this time was clearly to regularise those workers 
with a job and even, it might be said, their employers. Moreover, it was the result 
of a clear agreement between the government, employers and the trade unions. 
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With this regularisation, the government sought to gain greater capacity of control 
– at a time when it was calculated that there were more than a million illegal 
immigrants – and to ensure that more people would be paying Social Security 
contributions. The employers saw in this regularisation a form of recognition of 
their demands for foreign workers and a way of having them within the law and 
therefore on more stable terms. Finally, the trade unions pushed for this 
regularisation process with the aim of stamping down on the informal economy and 
thereby imposing minimal wage and working conditions. 

A perusal of the results of the regularisation processes in Spain and Malaysia 
reveals one significant difference. While in Malaysia the results were always 
numerically limited, in Spain the numbers of people involved kept rising. In order 
to explain why the regularisation processes had limited results in Malaysia, 
employers have always referred to the long, complex and costly procedures of 
regularisation both in the countries of origin (normally Indonesia) and in Malaysia. 
In fact, this would explain why in 1992 and 1996 most of the immigrants who were 
initially registered never came to be regularised or, in other words, were lost 
somewhere along the way. Another explanation for the limited results of 
regularisation processes in Malaysia is that one might suppose that not all the 
employers were keen to regularise their workers. As noted above, illegality was 
also a means of increasing the flexibility and length of stay of foreign labour. Just 
as not all employers were interested in regularising their workers, many workers 
might not have been willing to be regularised either. If illegality was a way of 
getting around the limitations imposed on legal immigrants, the regularisation 
processes would seem to have little to offer to those immigrants who had opted to 
remain illegal. 

In contrast, there are three factors that would explain the success of the 
regularisation processes in Spain. First, many employers did opt to regularise their 
workers. This was especially clear with the regularisation of 2005, which suggests 
that in many cases (and particularly in the early years of the present century) 
employment of illegal migrants was much more a result of the restrictiveness of 
entry policies than a way for employers to have access to a cheap, malleable labour 
force. Second, in all the regularisation processes, the State was the most interested 
party in the drive to regularise illegal immigrants. If the State did not reduce the 
already-existing numbers of illegal immigrants, it would be difficult to introduce 
policies and laws that would finally lead to regulation and control of immigration. 
This would explain, for example, why the State decided in 2001 to revise the 
applications that had been denied in the regularisation of 2000. Third, analysis of 
the implementation of the regularisation processes in Spain highlights the key role 
of social organisations, immigrants’ associations and trade unions. From the early 
1990s, these organisations, which saw in regularisation a form of recognition and 
extension of immigrants’ rights, were crucial both in publicising and conveying 
information and in selection and processing prior to the applications being made. 

At a more general level, this difference in the results of the regularisation drives in 
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Malaysia and Spain should be understood in relation with the meaning of illegality 
itself. In Malaysia, illegality occurred in tandem with legality. In 2006, there were 
almost two million legal immigrants and an estimated one million illegal 
immigrants. The latter either came from zones close to Malaysia or had become 
illegal upon escaping from their employers. In contrast with Malaysia, in Spain, 
thanks to a tremendously restrictive entry policy, illegality was, until 2005, the only 
way of entering the country. If one wished to work in Spain, the (almost) only 
alternative was to come into the country (usually as a tourist), stay on, work 
illegally and then eventually apply for regularisation. Unlike Malaysia, the 
regularisation processes have worked for a long time as the entry policy. Joint 
analysis of entry policies and regularisation processes together would lead one to a 
very different conclusion with regard to the way in which the dilemma of markets 
and citizenship was resolved in Spain. It is not the case, as I have noted above, that 
until 2005 the State gave priority to demands for closure over demands for labour. 
The fact is that while the entry policies apparently responded to the demands for 
closure, the regularisation processes effectively made it possible to legally cover 
the demands for labour. 

However, this use of regularisation processes as entry policy has two significant 
implications. First, it makes illegality a requisite for legality. In other words, in 
order to live and work legally in Spain, one had to live and work illegally 
beforehand. This means fewer social rights and few (or very few) labour rights. In 
other words, semi-recognition in the social sphere and non-recognition in the 
labour domain became the antechamber to the eventually ‘earned’ social and labour 
recognition. Second, using regularisation processes as the main form of entry, 
while residence (in the first five years) was conditional upon formal integration in 
the labour market, has had only resulted in more illegality. This is basically 
because, until 2001, while period of residence rather than holding a job was the 
chief requisite for regularisation, with the first renovation after one year, work and 
not residence became the sine qua non condition for staying legal (see Section 4.6). 
This means that even while the immigrant might have managed to become 
regularised, this was of no help at all if, after the one-year period had expired, he or 
she was unable to demonstrate effective and formal integration (with a formally-
recognised job) into the labour market. Accordingly, many regularised immigrants 
became illegal once again. 

 

5.5. FINAL EXCLUSION 

If regularisation is an instrument for regaining control, deportation policies have 
been presented in both Spain and Malaysia as the way of reducing illegal 
immigration by resorting to the physical expulsion of illegal immigrants. This 
physical expulsion of individuals without residence permits has been justified in 
both countries under the pretext of national sovereignty, alluding to the idea that 
the State not only has the right but also legitimate authority to control any activity 
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in national territory, and thus to determine who might enter this territory and come 
to live there and who not. National sovereignty has functioned not only as a way of 
justifying these policies but also as an end in itself basically because their 
application has aimed at both demonstrating and staging (normally with mass 
media fanfare and political acclaim) State control over national territory. Moreover, 
in both Malaysia and Spain, discourse on deportation has sought the penalisation of 
the immigrants’ illegal status. In both cases, the logic has been punishing by 
deportation those individuals who dared to enter the country and remain without 
permission. This punishment, frequently presented in terms of ‘just deserts’, has 
taken the form of removing the illegal immigrants as fast and as far as possible 
from national territory. 

While the discourse about deportation of illegal immigrants has been notable in 
both countries for its emphatic bluntness, the implementation of the policy has 
been somewhat limited. First of all, the shortfall is explained by the high costs 
associated with deporting illegal immigrants. These arise from monitoring and 
detention campaigns, the expenses incurred in maintaining illegal immigrants in 
detention camps and, finally, of deportation itself. Second, deportation policies 
have also been constrained by legal considerations. In both Malaysia and Spain, the 
State has always wanted more control (or more capacity of control) than it has 
actually had. This has led both states to extend this possibility of control by 
increasingly swifter and more expeditious measures, essentially by means of 
reducing judicial control. In Malaysia, this has taken the form of privatisation of 
detention processes, which have been handed over to the paramilitary civil 
volunteer corps RELA (Volunteers of Malaysian People) and, in Spain, prohibiting 
judicial suspension of expulsion orders. Moreover, lacking the power to extend its 
capacities without restraint, the State has tended in both cases to infringe the 
legally-imposed limits. Defined by Malaysian immigration officers as ‘extra-
official practices’ or ‘back door policies’, this has implied deportation practices 
(with orders of collective expulsion, expulsions at the border or deportation to 
third-party countries) that can be labelled as ‘illegal’. 

It is with regard to the State’s possibilities of control and deportation of immigrants 
that one of the major differences between Malaysia and Spain emerges. In 
Malaysia it has been possible to whittle away the rights and legal protection of 
illegal immigrants in favour of greater (and more effective) State control. 
Moreover, in political terms, the Malaysian State has been able to practise its so-
called ‘back door policies’ relatively openly without having to retract or justify 
these practices. In contrast with Malaysia, in Spain, the State has been doubly 
constrained. On the legal plane, for example, when the first immigration law of 
1985 aimed to ‘[…] equip the executive with the legal means to defend Spanish 
society more effectively against gangsters and delinquents’ (Congreso de 
Diputados, 19 February 1985), a number of constitutional and legal rulings almost 
simultaneously limited the possibilities of detention and deportation, creating a 
body of laws that were critical of administrative excess. On a more political level, 
and also by way of example, when the Partido Popular government deported 
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(collectively and without legal guarantees) a hundred African immigrants, there 
was an immediate outcry from the Ombudsman, the trade unions, NGOs and some 
opposition parties denouncing this action. As a result, the Ministry of the Interior 
had to offer an explanation before the Comisión de Justicia e Interior del 
Parlamento (Parliamentary Commission for Justice and the Internal Affairs). 

In this regard, we might conclude that, in Spain, it is not so much the case that the 
State has not attempted to restrict the rights of illegal immigrants as a means of 
increasing its control but rather that, in both legal and political terrains, it has been 
kept in check by the power of the judiciary, civil society and the opposition parties. 
If one bears these constraints in mind, it is not so surprising that, in the case of 
Spain, the space from which the greatest number of deportations has occurred has 
shifted from the heartland of national territory to the border and beyond. In the 
fringe area of the border, the Spanish State has deported would-be immigrants 
without having to open up administrative procedures, know the origins of the 
immigrants or count on the governments of the countries of origin being in 
agreement with the repatriation. Similarly, beyond the border, in the so-called 
transit countries, it has been possible to detain immigrants (or prospective 
immigrants) and deport them without major accountability. A perfect example of 
this are the detention camps in countries like Morocco and Mauritania (in many 
cases financed or directly constructed by the Spanish State) or the deportations and 
subsequent dumping in the desert of immigrants who were rejected at the Spanish 
border. 

This outwards displacement of migratory control clearly contrasts with the 
Malaysian model. In the postcolonial State of Malaysia the outer frontiers have 
mostly been of only peripheral interest to the national elites located in the centre. 
While these ‘remote places’ have tended to remain at the margins of the border 
logic, migratory control has tended to be carried out well within the national 
territory. It is Kuala Lumpur in particular where the detention campaigns have 
taken place. It is there where the migratory control has been staged and, as a result, 
there above all where illegality has become synonymous with deportability. This 
has a particularly significant implication with regard to the deported illegal 
immigrants: while in Spain deportability looms in particular over those immigrants 
who are trying to enter the country, in Malaysia it affects those who are already in 
the country and, in most cases, working. Here, deportation of illegal immigrants 
has another meaning. If one bears in mind that, in Malaysia, the deportation 
campaigns tend to coincide with periods of economic crisis, it might be said that 
deportation is not only a form of control over the territory but also a way of 
imposing temporality on the work of illegal immigrants. Although illegal 
immigrants tend to escape State control and its ‘temporalities’, the deportation 
campaigns seek to turn illegal immigrants, too, into a flexible labour force that is 
‘importable’ and ‘exportable’ at will.  

Finally, it would be too simplistic to conclude that Malaysia’s deportation policies 
unfold within national territory while Spain’s are carried out on the borders and 
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beyond. What has happened in Spain is rather more complex than this. While the 
State keeps asserting its authority in deciding who can stay and who not, legal and 
political restraints thwart its chances of deporting illegal immigrants once they 
have entered national territory. It is not that there is no control but it often happens 
that this control cannot be translated into deportation. Unlike Malaysia, where the 
majority of detained illegal immigrants are deported, in Spain only one in every 
five detainees ends up being deported. The rest, after 40 days of detention, are 
freed pending an expulsion order. This implies that the threat for illegal immigrants 
once they are in Spain is not so much deportation as being legally expelled but in 
practice non-expellable (see Section 4.7). Until 2008, having a non-executed 
expulsion order meant, moreover, not being able to opt for regularisation, which 
meant being non-expellable but irregularisable. This legal limbo, fruit of the 
internal contradictions of a system that aims to expel the immigrants but that is 
unable to see the project through, is precisely what characterises the Spanish 
model. Once inside the country, the illegal immigrant runs fewer risks of being 
physically ‘outside’ but neither does this mean that he or she is legally ‘inside’. 
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6. CONCLUSIONS 

6.1. STATE RESPONSE TO LABOUR DEMANDS 

After the guestworker experiences in Europe and the United States during the 
1950s and 1960s, there was general consensus that guestworker programmes had 
failed wherever and whenever they had been tried (Castles 1986; Martin 2000; 
Martin & Teitelbaum 2001). In particular, the conclusion was that they were 
inherently flawed because, as the saying goes, there is nothing more permanent 
than temporary foreign workers. Prominent among the reasons given in the 
academic literature to explain the propensity of temporary workers to settle was the 
argument that foreigners in liberal democracies are entitled to rights under the aegis 
of liberal constitutions (Hollifield 1992). In a similar vein, Freeman (1995) 
concluded that immigration politics in liberal democracies are ‘expansionist and 
inclusive’ because the benefits related with immigration are concentrated whereas 
the costs tend to be diffuse. More recently, along similar lines, Martin and Ruhs 
(2006) have argued that there is a trade-off, which is to say an inverse relationship, 
between the number of migrants employed in low-skilled jobs and the rights 
accorded them: the more immigrants, the fewer the rights. A similar argument leads 
Arango (2003: 3) to conclude that while democratic countries tend to restrict 
numbers, non-democratic or autocratic societies tend to restrict rights (see Section 
1.4).  

The comparison between Spain and Malaysia seeks in the first place to test this 
argument. In particular, by means of considering the first question of this research 
– how did the Spanish and Malaysian states respond to the demand for foreign 
labour? – the aim is to analyse to what extent we are looking at such distinct 
models. To be more specific, the question might be worded as follows: to what 
point has Spain had a policy of low numbers and high rights and Malaysia one of 
high numbers and low rights? At first sight, a quick review of entry policies over 
the past twenty years leads one to the conclusion that, in effect, the State of 
Malaysia has opted for a policy of high numbers and low rights. The Malaysian 
State has not restricted the entry of migrant workers but has placed limits on time 
of residence, position in the labour market and social and labour rights. In Malaysia 
as many foreign workers as demanded by employers have entered the country. The 
restrictions do not appear at the point of entry but are enforced once the immigrants 
are in the country by limiting their access to membership. In contrast, the Spanish 
State opted for a particularly restrictive entry policy until 2005. While demands for 
labour kept growing throughout the 1990s, with particularly acute needs from 2000 
to 2007, the government did not respond accordingly by adjusting its immigration 
policy to let in greater numbers of workers. In this regard, unlike Malaysia and 
post-war western European countries, Spain exhibited a clear contrast between the 
economics and politics of immigration. The well-known words of John Berger 
(1975: 87), ‘To those who have machines, men are given’ would seem not to have 
been applicable in the Spanish case.  
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In order to explain the high-numbers policy in Malaysia one needs to refer not only 
to the role of employers in immigration policymaking but also to the development-
oriented project of the State of Malaysia. As noted earlier in Section 3.2.3, the New 
Economic Policy (1971 – 1990) and its derivations sought to restructure the legacy 
of colonial society by means of promoting economic growth. While social 
programmes aimed at situating the Malay in a better position in the labour market, 
economic growth continued to depend on cheap labour. In this context, there was 
(and still is) general consensus that employment of migrant workers was necessary 
for both social stability and economic growth. In Spain, in contrast, the nature of 
immigration policies arose from very different priorities. First, the demand for 
closure was determined by European Union requirements. Second, given that 
unemployment figures had risen to over 20 per cent by the mid-1990s, immigration 
policies and their implementation tended more to guarantee protection for national 
workers than to heed the employers’ demands (see Section 4.4.1). Finally, some of 
the restrictive aspects of Spanish immigration policy should be understood in 
relation with the fact that the policies did not work well and, more specifically, 
with the slowness of procedures and the – politically – much-vaunted myth of 
recruitment in the countries of origin. 

However, to conclude that Malaysia is characterised by an open entry policy and 
Spain by a restrictive one would be to remain on the surface of things, or to settle 
for an analysis of written policy and its implementation without inquiring into its 
effects. This distinction between policy on paper and in practice is especially 
significant in the Spanish case. In Malaysia, the immigration policies produced 
what they claimed, in other words, many immigrants with very few rights. What 
happened in Spain was very different. Despite the restrictiveness of its immigration 
policies, immigrants kept coming in all the same. As many scholars and the 
stakeholders themselves (starting from the leading political parties) have noted, the 
mismatch between significant demands for foreign labour and highly restrictive 
entry policies led to an out-and-out model of illegal immigration. In this regard, if 
one focuses on how the labour demands were covered in practice, one would 
conclude that, in Spain, too, the demand for labour led to a situation of high 
numbers and low rights: high numbers in the sense – to go back to Berger’s 
formulation – that people with machines obtained men to work them; low rights in 
the sense that, in their capacity as ‘illegal’, immigrant workers entered the country 
and worked without having a legal existence. They were bereft of minimal social 
and labour rights, and their presence did not afford access to permanent residence 
or citizenship. In short, as with the case of workers in Malaysia, migrant workers in 
Spain also ‘entered’ but, once ‘inside’, they were still ‘outside’ in any social, 
labour-related and symbolic sense. 

Joint analysis of entry policies and regularisation programmes leads one to a 
similar conclusion, although there is one further nuance. As I have observed 
throughout this study, the Spanish regularisation programmes operated for a long 
time as the real entry policy (see in particular Section 4.6). Until 2005, legal entry 
as an immigrant worker was so difficult that people usually entered the country, 
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stayed on and worked illegally until eventually becoming regularised. In this 
regard, while entry policies were particularly restrictive, the mechanisms of 
regularisation ended up making entry relatively open. However, entry via 
regularisation has always meant deferment since an immigrant could only opt for 
regularisation if he or she had been in the country illegally for some time. Making 
illegality a requisite for legality meant that those who entered the country had to 
come in with very few rights. This was undeniably a policy of high numbers and 
low rights but the big difference in this case is that once they were regularised and 
after some years of conditional residence (see Section 4.5.3), most of the 
immigrants ended up obtaining a permanent residence permit or even Spanish 
citizenship. In other words, in the long term, the regularisation policy eventually 
led to a situation of high numbers and high rights. 

Finally, to conclude this account of the Spanish model, 2005 represented a major 
change in policy. Along with a final regularisation process that involved almost 
700,000 applications, the government finally switched to a relatively open entry 
policy. The main reason for this, as had repeatedly been proclaimed by the 
government (of different parties and political hues) in the previous few years, was 
the aim of legally channelling immigration so as to cut down the numbers of illegal 
immigrants. In fact, the combination of illegal immigration and the periodical 
regularisation processes could not continue ad infinitum without undermining the 
legitimacy of the State inasmuch as it had to be seen to be fulfilling its role of 
controlling immigration flows. Accordingly, in order to extricate itself from the 
unmanageable situation of continuous correction of a non-functioning migratory 
system, the government at last opted for an entry policy that was more visibly in 
keeping with demands for foreign workers. The result was a policy of high 
numbers and conditioned rights which eventually led to a situation characterised by 
high numbers and high rights. 

 

6.2. MARKETS, CITIZENSHIP AND RIGHTS 

This research started out from the assumption that the State is required to respond 
simultaneously to contradictory demands in the field of migration control. In 
Chapter 1, these contradictory demands were identified as a double dilemma. First, 
while markets require a policy of open borders to provide as many foreign workers 
as demanded by employers, citizenship seems to require some degree of closure to 
the outside. Second, while the exclusive character of citizenship demands closed 
membership, civil and human rights seem to undermine the State capacity to 
exclude foreigners once in the country. This double dilemma or trilemma between 
markets, citizenship and rights leads one to the question of how States manage to 
reconcile such conflicting demands. In the context of this research, the key 
question to be considered is how the States of Malaysia and Spain attempted to 
solve this trilemma. As Malaysia and Spain seem to be similar in terms of markets 
and different in terms of citizenship and rights (see Chapter 2), this question 
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implicitly entails two other questions: first, whether different features in terms of 
citizenship and rights lead to different arrangements, compromises or choices in 
terms of migration control; and second, given these differences, what the cases of 
Malaysia and Spain tell us about the relationship between markets, citizenship and 
rights. 

In response to these questions it should first be recalled that, as we have just seen 
in the previous Section, both cases present a policy (either on paper or in practice) 
of high numbers. Hence in each of the two countries the market has ruled. In both 
Malaysia and Spain – to return to Berger’s formulation – those who have machines 
always obtained men. This conclusion coincides with that reached by other 
scholars vis-à-vis countries ‘without immigration’, or better said although it is not 
the same thing, ‘with zero-immigration policies’ (Groenendijk & Hampsink 1994; 
de Lange 2007). In all these cases, the employers always found a way (direct or 
indirect, explicit or implicit) of obtaining migrant workers. In Malaysia, entry 
policies have been notable for their sustained openness. When in periods of 
economic crisis or increased unemployment the State of Malaysia closed or 
restricted entry, employers reacted by protesting at serious labour shortages and the 
State always responded by immediately reopening the border. Although Malaysian 
scholars have interpreted these swings in immigration policy as a demonstration of 
its ad hoc nature and lack of coherence, they were really part of a continuum. The 
present study reveals how the entry of migrant workers was in fact never a matter 
for negotiation: entry policies simply responded to the market demand.  

In the case of Spain, the response to markets was for a long time more a question of 
policy outcomes than policy objectives and implementation. As we have seen 
throughout Chapter 4, immigration policy in Spain gave priority to demands for 
closure until 2005. In this regard, if we analysed entry policies alone, we would 
agree with Joppke (1998a: 19 – 20) who states that in Western Europe immigration 
policies have tended to be guided by the restrictionist national interest. 
Nevertheless, as we have seen, the clash between the politics and economics of 
immigration ended up giving rise to an outright model of illegal immigration. This 
has had two significant implications. First, it means that immigrants kept coming in 
and that labour demands could be covered despite the restrictive immigration 
policies. Second, if the desire was to re-establish State control over migratory 
flows, the presence of these immigrants had to be recognised (by means of 
regularisation drives), while the entry of further immigrants had to be legally 
channelled by means of more open entry policies. This suggests that, in the long 
term, the factor markets ended up determining not only migration flows but also 
migration policies. 

Given the predominance of markets in both cases, I have explored how the fact that 
‘markets ruled’ affected, transformed or adapted to the demands for closure and the 
extent to which rights posed constraints on the State capacity to control migration. 
If we take the existing literature into account, Malaysia would seem to have fewer 
demands for closure and fewer rights constraints than Spain (see Section 2.2). The 
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former assumption in the literature of few demands for closure has been argued on 
the basis of Sadiq’s study (2005), which shows that the distinction between citizens 
and non-citizens is largely meaningless in Malaysia, resulting in what he defines as 
weakly institutionalised citizenship. The latter argument of low rights constraints is 
generally inferred from the fact of Malaysia’s being a less liberal or even 
authoritarian State. However, detailed analysis of the formulation, implementation 
and outcomes of migration policies in Malaysia and Spain leads one to slightly 
different conclusions. First, this study makes clear that in both countries there were 
significant demands for closure. The main difference is how these demands were 
met. Second, although rights constraints are indeed characteristic of the Spanish 
case as a liberal state, this does not mean that the State of Malaysia could 
completely restrict migrants’ presence in the country or that the State of Spain was 
constrained by rights at all times, or in all domains and geographies of migration 
control. I shall explain why below. 

As we have seen throughout Chapter 3, in Malaysia demands for closure certainly 
played an important role. These demands took on significant dimensions when 
Indonesian migrants started to move into urban areas and economic sectors 
reserved for local workers. My main argument is that the frontiers tended to close 
to the extent that immigration was perceived as a threat to social restructuring 
programmes and, very particularly, to the socio-economic promotion of Malays. In 
fact, only by referring to this gradual closure of borders, in combination with 
weighty and recognised demands for labour, is it possible to explain the setting-up 
of a guestworker programme in the early 1990s. Like any guestworker programme 
(see Garcés-Mascareñas 2004), this policy responded to the demands for foreign 
workers by opening up entry, and to the demands for closure by restricting access 
to membership. In other words, by letting people in as workers but keeping them 
out as immigrants, the State of Malaysia attempted to cope with the dilemma 
between markets and citizenship. However, it is important to note that this situation 
applies exclusively to Peninsular Malaysia because, as I have noted earlier, Eastern 
Malaysia is another story. Given the fact that Sadiq’s observations on Malaysia are 
based on a research done in Eastern Malaysia, it is hardly a coincidence that he 
comes to such dissimilar conclusions.  

Such diversity of worlds within the same national territory should not be 
overlooked. Although this issue lies well beyond the scope of this research, it is 
important to note that such variation may have something to do with the nature or 
the ‘genealogy’ of the State of Malaysia. As observed by Wong (2006: 91), in post-
colonial states, border regions tend to remain, to a large extent, rather peripheral to 
the interests of the national elites installed in the centre. State indifference towards 
border regions, or this perceived and ideologically constructed ‘beyond’ within the 
national territory, would explain the existence of this dual logic. On the one hand, 
in border regions such as Eastern Malaysia, ethnicity rather than citizenship would 
continue to play a crucial role in drawing the boundary between insiders and 
outsiders. Therefore, as observed by Sadiq, the distinction between citizens and 
non-citizens would be largely meaningless there. On the other hand, in the 
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administrative centre of Peninsular Malaysia, the borders and boundaries of the 
new Malaysian nation-state would finally be imposed and so too would the demand 
to distinguish between nationals and foreigners. In this regard, we could conclude 
that, when focusing on the hearth of the nation-state rather than on its periphery, 
the Malaysian State does not differ significantly from Spain in terms of claims to 
sovereignty and forms of citizenship. 

In Spain the concrete reasons for closure were multiple. As shown throughout 
Chapter 4 and again in Section 5.1, closure was determined by pressure from the 
European Union and the demand to protect the national labour market. These 
demands for closure turned into severe restrictions on entry and partial restrictions 
on migrants’ access to membership. While restrictions on entry were in practice 
thwarted by the market factor, restrictions to membership were challenged by the 
rights factor. This latter fact should be explained, as Hollifield, Joppke and 
Guiraudon have pointed out regarding Western Europe, by the presence of a strong 
and independent judiciary and its power to curtail the State’s capacity to restrict 
immigration. However, in contrast with what Guiraudon concludes (1998, 2000), 
most (social) rights were not achieved behind the closed doors of the bureaucracy 
and the courtroom. The political process, as Freeman (1995) notes referring to the 
United States, played a major role. In Spain, some of the rights obtained by 
immigrants came by way of new immigration policies and laws with origins not 
only in Parliament but also and particularly in a political debate that began outside 
it, with the Ombudsman, opposition parties, immigrants’ and social organisations 
and trade unions. Yet it would be erroneous to suppose, as Freeman does, that the 
State’s position has been neutral or merely ‘responsive’ to the different interest 
groups. The very legitimacy of the State depends on its ability to guarantee these 
rights. Hence, when mainly civil society, but also opposition parties, started 
demanding more rights for foreign residents or greater equality between them and 
citizens, the State had no alternative but to acquiesce. 

However, it would be a mistake to conclude that in Malaysia immigrants can be 
and are objects of exclusion while in Spain the situation is notable for its legal 
inclusion. In both cases there are significant if subtle distinctions and it is precisely 
these nuances that differentiate (or signal the distance of) this study from the line of 
academic literature (mainly represented by Hollifield, Joppke and Guiraudon) that 
emphasises the role of rights in liberal democracies. Many of these authors tend to 
assume that the governments of non-liberal democracies get around rights-based 
impediments ‘because there are fewer legal or institutional constraints on the 
behaviour of states vis-à-vis foreign nationals’ (Hollifield 2002: 11). A quick 
overview of immigration policies in Malaysia would seem to uphold this 
conclusion: unlike Spain, immigration policies in Malaysia can immobilise 
immigrant workers, make them dependent on their employers and ensure that their 
stay is purely temporary. Nevertheless, by paying attention to how these policies 
worked in practice, this study makes clear that restrictions on migrants’ rights have 
also had their limits in Malaysia. These limitations were not imposed by legal or 
political means but, rather, the immigrants themselves directly challenged the legal 
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and political system in escaping from State control by means of resorting to 
illegality.  

In the case of Spain, one should not forget that the policy of high rights was the 
outcome only in the last instance. First, given the mismatch between the politics 
and economics of migration, most immigrants in Spain were there illegally. Hence, 
we speak here of low rights in the sense that illegal immigrants were only partially 
recognised in the social domain and not recognised in the labour domain, while 
their presence in the country did not pave the way for their remaining in the 
country as permanent residents or citizens. Although a number of Court cases and a 
series of modifications to the immigration laws extended the rights of illegal 
immigrants (see, for instance, Section 4.3.3), in general terms their situation has 
been one of vulnerability in the legal, social and job spheres. Second, in the early 
years of residence, immigrants acquired only conditioned rights. As I have noted at 
different points above, legal residence has depended on the first five years of 
formal and effective integration into the labour market. While the rights of legal 
immigrants were being extended throughout the 1990s, this dependence ensured 
that legality (and its associated rights) was nothing more than a status that was 
conditional on having a formally recognised job. As a result, given the significant 
immigrant presence in the informal sector of the Spanish economy, this status was 
in reality changeable and precarious. 

To conclude, in both Malaysia and Spain, entry has been determined by their 
respective markets. Basically, in each case, as many immigrants as have been 
required by employers have entered the country. In this situation, characterised 
(explicitly or implicitly, directly or indirectly) by what might be described as ‘open 
borders to foreign labour’, both states have attempted to block access to 
membership. The main difference lies with the time factor. While in Malaysia the 
aim has been to make exclusion total and indefinite, in Spain it has only been 
possible in a partial and temporary form. In both cases, then, the functioning of the 
external exclusive dimension of citizenship has led to the inflicting of forms of 
exclusion from within. However, in the case of Spain, the possibility of indefinite 
(with regard to both legal and illegal immigrants) exclusion has been foiled by 
rights constraints. In Malaysia, neither legal nor political processes have been able 
to restrain the power of the State to control and limit the presence of immigrants in 
the country. In this sense Hollifield would be correct in stating that the non-
democratic states are less encumbered. Nonetheless, to think that in the absence of 
legal or political limits there are no limits at all, is to think exclusively within the 
parameters of ‘la pensée d’état’. In Malaysia, too, the words of Max Frisch apply: 
the State ‘asked for workers, but human beings came’. In this case, as we will see 
in Section 6.4, the humanity of migrant workers has not been upheld by the courts 
or by social and political actors but rather by the immigrants themselves by means 
of opting for illegality.  
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6.3. THE ILLUSION OF MIGRATION ‘MANAGEMENT’ 

By the 1970s and 1980s, as noted above, there was general consensus that 
guestworker programmes had failed as instruments for managing temporary labour 
migration. Ever since then, most studies in Western Europe have focused on family 
immigration, refugees or the processes of integration. When different scholars have 
discussed labour immigration, they have tended to confine their focus to analysing 
entry policies, while overlooking the effects of these policies on migratory flows 
and how they have combined with other measures such as regularisation 
programmes. If we take the whole, which is to say entry policies plus their effects, 
and entry policies in combination with other migration policies, the scenario that 
appears is very different from the one ‘imagined’ from the State perspective and, 
frequently too, from the standpoints of the social and political sciences. For 
instance, if we think that, in the case of Spain, the situation can be defined in terms 
of ‘open borders to foreign labour’ and partial exclusion of migrant workers in the 
first years of residence, the result is not so different, in fact, from that of the 
notorious (and more than once pronounced ‘dead’) guestworker programmes. 

One major difference between past and present in Europe is that, in the past, the 
partial and temporary exclusion of migrant workers was part of an explicit policy 
while, in recent decades, it has to some extent come about as a result of the policy 
effects or, in other words, what was not committed to writing. This brings us to 
another important difference. As I have remarked above with regard to what is not 
explicit and not written, this unspoken policy has run the risk of undermining the 
legitimacy of the State vis-à-vis its function of controlling migration flows. In 
contrast with the past, this has not always been policy agreed on by three parties 
(State, employers and trade unions), or one with broad-based social and political 
support. It has been more a case of the effects of a ‘want-to-but-can’t’ policy, which 
has therefore needed constant revision by means of periodical regularisation drives. 
On the one hand, migrants were demanded by employers. On the other hand, they 
were not wanted in the new contexts of the European Union and high levels of 
unemployment in Spain. This ‘want-to-but-can’t’ policy was resolved in practice 
by both policy outcomes (illegal migration) and the combination of different 
migration policy measures (entry policy plus regularisations). At the same time, in 
being unspoken and non-explicit, this policy run the risk of being experienced and 
labelled as ‘failed policy’. This explains why the Spanish Government decided in 
2005 to opt for a more open entry policy that would at last demonstrate a certain 
degree of State regulation and control over migratory flows. 

Despite these differences, the great similarity between past and present in Europe is 
to be found with the tension between demands for foreign labour and those for 
closure or, more specifically, between wanted foreign workers and unwanted 
migrants. There are also some common points in the outcome of this dilemma. In 
the cases both of post-war guestworker programmes and the situation in recent 
decades in Spain, with a model that has combined illegality with regularisation 
programmes and, subsequently, legal entry with conditional membership, we have 
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a policy that is essentially marked by high numbers, low or conditioned rights in 
the first years and high rights in the long term. The first part of the equation (high 
numbers and low or conditioned rights) is the result of taking immigrants as pure 
‘temporary workers’. In this sense, the resemblance with the Malaysian case is 
clear. In all three cases (post-war guestworker programmes, Spain and Malaysia) 
migrants have been authorised by governments to cross their borders to look for 
wages on a temporary basis; they have been guests and aliens in states that have 
defined them essentially as workers; and, finally, in all three cases they have been 
expected to leave the country on expiry of their contracts, or at the end of the 
period of economic growth that brought them there. To sum up, both in the past and 
in more recent decades in Spain and Malaysia, states have operated under the 
illusion that immigration is an ‘economic matter’ and that migrants are thus 
commodities that can be imported and exported at will. 

The second part of the equation (high rights in the long term) is the result, as we 
have seen, of constraints imposed by the legal and political systems. The 
conclusion to be drawn in this case is as follows: it is not the case that immigrants 
could not be excluded in liberal democracies but that they have only been excluded 
in a partial and temporary way. This is the big difference with Malaysia, where it 
has been possible to exclude migrants totally and indefinitely. Yet the attempt in 
Malaysia to turn foreign workers into mere merchandise to be imported and 
exported as and when demanded has not been completely successful either. Here, 
too, the deluded notion that immigration is a purely economic matter to be 
managed by the State has been challenged by the fact that ‘human beings came’. 
While in the European case (with guestworker programmes and in Spain over 
recent decades) this humanity of migrant workers has been translated, in the 
medium and long term, into permanent residence, in Malaysia it has been translated 
into the illegality of rationally-acting human beings. One might well ask to what 
point these two outcomes might be explained by the political context and the role 
of rights. To be more precise, to what point has the illusion of migration 
‘management’ as an economic matter been translated over time into permanent 
migration in the liberal democracies and illegal migration in the non-liberal 
democracies? 

Europe, past and present, would constitute the perfect example of the former. The 
Gulf States and other Asian countries would exemplify the latter. Several studies 
have revealed that, as with Malaysia, in other countries illegality has been a way of 
escaping State control (see, for instance, Moors & De Regt 2008: 163). While these 
examples would seem to confirm the relationship between rights and policy 
outcomes, this should also be nuanced. First, as in the Spanish case, a very 
restrictive policy vis-à-vis low-skilled immigrants despite huge labour demands do 
not result in the short run in permanent residence but rather in illegal migration. In 
the case of the United States, as there have been no regularisation programmes in 
recent decades, illegality turned into a rather indefinite status. It it true that there is 
always the promise of future legalisations but, without being materialised, this 
promise translates into a mechanism of disciplining illegal migrants (by 
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encouraging them to insure their identification and traceability and being 'good 
illegal migrants') rather than as a door to legal recognition and permanent residence 
(see Chauvin & Garcés-Mascareñas, forthcoming). Second, Taiwan and Singapore 
are examples that would almost tempt one to think that the dream of migration 
‘management’ is possible in some places. In both these cases, the State appears to 
have managed to regulate and control labour immigration in all three aspects of 
entry, stay and return (see, for instance, Lu 2008). Though a closer look is needed 
to confirm this conclusion, one might ask here to what extent this ‘success’ of 
immigration policies is due to a better balance between markets and citizenship in a 
context of few rights and high migration control, or to what point, given the insular 
nature of the two places, geography would primarily account for the difference. 

 

6.4. THE STATE’S PRODUCTION OF ILLEGALITY 

Illegal immigration has tended to be explained as a socio-economic phenomenon 
that just happens despite migration policies and states. From this standpoint, many 
scholars have reached the conclusion that socio-economic factors make it difficult, 
if not impossible, to enforce policy restrictions. The next conclusion has been that 
states have failed to control migration flows or that they simply do not have the 
capacity to do so (Cornelius et al. 2004). In contrast with these approaches, this 
study makes it clear that illegal immigration is not an independent phenomenon 
that simply occurs, whatever the State or its immigration policies. While immigrant 
flows are indeed motivated by the importance of the structurally-embedded 
demand for foreign workers in different receiving societies, of cross-national 
economic disparities and transnational economic, social and historical ties, these 
factors alone do not explain why (a significant) part of these flows takes place 
illegally. In other words, the option (or the chance) of migrating legally or illegally 
cannot be understood without taking into account the obvious factor of the State 
and its migration policies, not only because it is the State that defines who might 
enter and who not, but also because the State itself produces the migrants’ 
illegality.  

In speaking of the State’s production of illegality, I do not mean, as other authors 
have argued (see, for example, Calavita 2005), that the non-legal recognition of the 
immigrant’s existence and work seeks to create a cheap, flexible labour force. It is 
true that borders might be instrumental in this. As Sassen observes (1988: 7), 
border enforcement facilitates ‘the extraction of cheap labour by assigning criminal 
status to a segment of the working class – illegal immigrants’. The case of Spain is, 
in fact, a very clear example of that. Yet the State’s production of illegality is much 
more than this. It is linked with the intractable antagonism between demands for 
foreign labour and demands for closure. Attempts were made to find a solution to 
the dilemma in both Spain and Malaysia by means of the aforementioned gambit of 
‘the illusion of migration management’, or the conviction and intention that foreign 
labour could be ‘imported’, controlled, limited and, where necessary, ‘exported’ at 
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will. However, labour is not, and never has been, just a commodity. In neither of 
the two cases, with or without rights, has the State succeeded in commodifying 
foreign labour. The first and foremost result of this ‘failed’ attempt has been the 
production of the illegal immigrant or what others (see Cornelius et al. 1994, 2004) 
have dubbed a gap between migration policies and outcomes. 

In the Malaysian case, illegality has been the result, first, of a bureaucratised and 
commercialised border. Entering Malaysia as a foreign worker has involved a great 
deal of red tape and paying out for an endless series of papers with the 
governments in the countries of origin as well as the Malaysian embassies. 
Moreover, the existence of a chain of intermediaries has only increased the costs of 
a journey which, for people just across the border, are exorbitant and unnecessary. 
Due to the bureaucratisation and commercialisation of the border, illegal entry has 
represented for would-be immigrants in nearby zones a much faster and cheaper 
option. Second, as I have mentioned, control over immigrants has clashed with the 
interests of employers who want a more flexible and also permanent workforce. 
Then again, there is the resistance of immigrants to being turned into mere 
manpower in the thrall of the interests of State.  

In the case of Spain, the State’s production of illegality resulted from two different 
processes. First, as noted above, the mismatch between the economics and politics 
of migration led to nothing less than an outright model of illegal immigration. This 
mismatch is related with restrictionist national interest but also with a bureaucracy 
that was unable to cope with burgeoning and ‘unforeseen’ requests for entry. 
Second, the policy of periodical regularisations both reduced and produced 
illegality. If each regularisation campaign was launched with the aim of taking the 
illegality count back to zero, each regularisation process produced new or recurrent 
illegality. This must be explained by the fact that, until 2001, time of residence 
rather than holding a job was the main requisite for regularisation while, with the 
first renovation after a year, having a job rather than residence was the chief 
requirement for maintaining legal status. What ended up creating illegality, then, 
was the combination of relative (though deferred) open entry by means of 
regularisation and the preservation of a form of conditioned membership. In other 
words, illegality (or what Spanish scholars have called ‘relapse into illegality’) was 
the aftermath of a regularisation policy that applied to residents and a renovation 
policy that only covered workers with a (formally recognised) job. 

It might be asserted that any kind of regulation entails its opposite or, to put it 
slightly differently, legality bears the seeds of illegality within it. While this may be 
true, there is more than that. In particular, this study shows how it is precisely ‘the 
illusion’ of considering and treating immigrants only as workers, as manpower that 
can be imported, kept under constraints and exported at will, that produces this 
illegality. The reason for this is simply that the condition of immigrants is much 
more than that of mere bracero (literally arm-man) or of a commodity that can be 
subjected to barriers, tariffs and limits. This does not mean that borders and State 
control do not matter. In fact, illegality is proof of their existence and relevance. It 
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means, rather, that illegality – and this is the main thrust of my argument – should 
not be explained in outside terms but from within, from the context of immigration 
policy itself and the contradictions besetting the nation-state with regard to labour 
demands. Here, the historical perspective throws some light on the matter. If one 
compares the cases of Malaysia and Spain with the earliest forms of world labour 
transfer (basically to the colonies), there are three outstanding differences that also 
throw light on why labour demands tend to produce illegality in the context of 
modern nation-states. 

First, in colonial times, the contradiction between the politics and economics of 
migration that can appear nowadays (as in the case of Spain) did not arise. Second, 
although the colonial situation was essentially one of forced labour and forced 
migration, the immigrants arrived in the country to stay. As I noted at the start of 
this study, slaves belonged to an employer until the end of their days, while 
indentured workers were generally encouraged to stay on after their contracts 
expired. Third, those who emigrated outside (or who left) the State-regulated 
migration system (for example, the Chinese in colonial Malaya) were not located 
outside the law. In other words, irregularity (being outside the regular system) did 
not mean illegality (see Garcés-Mascareñas 2008a). These three differences – the 
fact that as many workers as needed were allowed to enter, indefinitely and 
independently of whether they migrated within or outside the State-regulated 
system – are essentially explained because the presence of these workers never 
represented any challenge to the polity. Their presence gave them no access to 
membership. It was precisely because of this that as many people as were required 
by employers could enter and even stay for good. 

In contrast, sovereignty led to an identification of community or polity with 
territory. Accordingly, the entry of foreigners into the territory was seen as a 
potential threat to the economic, social, political and cultural boundaries. In 
particular, in the context of the nation-state, migrants have been seen as competing 
with local workers, as a burden on the welfare state and its limited distributive 
power, as non-legitimate voters or as cultural aliens. As I remarked at the outset, 
the tendency towards universalist inclusion within nation-states is intrinsically 
interlocked with systematic exclusion of people classified as non-members, non-
citizens or foreigners (Bader 1995: 212). The key question has been how to achieve 
this exclusion in the face of huge labour demands. In Malaysia, the attempt was 
made by imposing the exclusion from within: letting them in but only as temporary 
foreign workers with few rights. In Spain, exclusion was imposed at the point of 
entry and with the first years of residence. However, as this study shows, the 
balance between inclusion and exclusion has always been shaky: in Malaysia this is 
because it has not been easy in practice to restrict and control migrants' presence in 
the country; in Spain because the markets are not willing to do without migrant 
workers and because migrants tend to stay on even when they have not fulfilled the 
function assigned to them, that is, that of being formally-employed workers. At the 
end, in both cases, it is precisely this always-precarious equilibrium between 
inclusion and exclusion that is the bottom line when it comes to explaining 
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illegality. 

 

6.5. MEANINGS OF ILLEGALITY 

The literature on migrant illegality, as we have seen in Chapter 1, presents different 
approaches. Some scholars have analysed the implications of legal exclusion with 
regard to illegal immigrants’ lives. These writers speak, for example, of how the 
category of ‘illegal’ tends to construct a subordinate labour force, pure manpower 
without access to social services and facilities, non-legal subjects, or to ‘bare life’ 
excluded from legal existence (Agamben 1998). Other scholars have brought out 
the ways in which illegal immigrants are incorporated through informal, everyday 
practices. This strand of the literature is concerned with how individual and 
collective coping strategies, of the migrants themselves, non-governmental 
organisations, and sympathetic civil servants have paved the way for an opening up 
of loopholes for illegal immigrants in the job market or in the realm of the welfare 
state. From a comparative standpoint, the present study is a blend of both types of 
research. 

With regard to the first matter, suffice to say that illegality does not always mean 
confinement to a subordinate identity or imprisonment within the bounds of non-
recognition. Better said, it is not always more the case than it is with legality. As I 
have noted several times throughout this study, in Malaysia, the resort to illegality, 
both by people who entered the country illegally and those who became illegal 
immigrants on leaving their employers, has made it possible for people to ‘escape’ 
the restraints imposed by the State-regulated migrant labour system. More to the 
point, illegal immigrants, unlike ‘legal’ immigrants, can change jobs, can to some 
extent negotiate their salary and working conditions, do not have to pay extra to 
enter or remain in the country and can prolong their stay independently of the 
economic situation or their state of health, or beyond the five years stipulated by 
law. This resort to illegality is not unique to the Malaysian case. 'Spontaneous 
migrants' to Northern Europe in the 1960s and early 1970s or Eastern European 
migrants recruited by comercial employment agencies from the late 1990s onwards 
and who found themselves in extreme coercive situations, did also escape from the 
restrictions imposed by the migrant labour system by migrating or looking for work 
on their own. In all these cases, illegality constitutes a form of resistance, one that 
is, in fact, not so different from the kinds of resistance adopted by Malay peasants 
in colonial times, as described by James Scott (1985). This resistance is not 
organised or collective by nature and neither is it verbalised or staged in any way, 
but rather it is carried out on the basis of small, everyday, individual actions, on the 
basis of leading an invisible – or invisibilised – existence which, precisely as such, 
contrives to escape from, and thereby reveal itself to, State control. 

As for the dichotomy between exclusion in the formal sphere and inclusion in the 
informal one, the Spanish case is paradigmatic in the way its legal system at once 
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excludes and includes. By this I mean the way in which ‘the tension between 
illegal status and certain citizenship rights does not always set up an opposition 
between formal law, on the one hand, and informal practices, on the other: it is 
always located within the law itself’ (Chauvin & Garcés-Mascareñas, 
forthcoming). First of all, while illegal immigrants are undocumented on the 
national level (by the central government), their registration in the municipal 
census (in Spanish, el padrón) gives them documents at the local level. Second, 
while legal and, in particular, political processes were including illegal immigrants 
in some spheres of the social domain, in terms of work, they still fell into the 
category of legally non-existent, and hence right-less manpower. This flexible line 
between exclusion and inclusion, between outside and inside, reveals how illegality 
should be understood as a differentiated form of inclusion rather than as absolute 
shutting-out. Furthermore, it makes it possible to identify the more sheltered or 
protected aspects of citizenship. In particular, in the Spanish case, it would seem 
clear that the dividing lines that affect illegal immigrants are much less permeable 
in the national domain and with respect to the labour market than they are in the 
local domain and with respect to the welfare state.  

Finally, if we compare the meanings of illegality in Malaysia and Spain, it is 
important to identify a number of major differences and similarities. If illegality is 
defined as an in-between state of regularise-ability (the possibility of being 
regularised) and deportability (the possibility of being deported), we could 
conclude that the situation of illegal immigrants would tend more to deportability 
in Malaysia and more to regularise-ability in Spain. Related to this, another 
difference between the two countries appears with the relationship between legality 
and illegality. In Malaysia, illegality should be understood above all as an 
alternative to legality with regard to both arrival and stay. Moreover, illegality 
tends to represent a cul-de-sac in terms of rights and legal recognition. In contrast 
with Malaysia, illegality in Spain has ended up representing a transition, path or 
requisite for legality. Despite these fundamental differences, both cases make it 
clear how legal status and illegal status are not fixed. On the contrary, immigrants 
move from one status to the other (from legality to illegality in Malaysia, and from 
illegality to legality and vice-versa in Spain) with relative ease. Finally, in both 
cases, one can see that to speak of illegality is also to speak of what might be called 
the theatre of illegality, which is to say, of the staging of migratory control over the 
illegal immigrant (De Genova 2002: 436).  

As De Genova (2002: 436 – 437) has demonstrated for the case of the United 
States, this staging (or show) of migratory control is mainly carried out by means 
of arrests, detentions and deportations. It is by deprivation of free movement and 
forced physical expulsion that State control is deployed in its most heightened 
expression. If, in the sphere of labour, the illegal immigrant is stripped of his or her 
rights as a worker, with deportation he or she is directly dispossessed of freedom of 
movement (De Genova 2009). The aim of deportation policies is not so much to 
reduce illegal immigration as to delimit a symbolic precinct of illegality. While this 
is common to both Malaysia and Spain, the basic difference between the two 
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countries is to be found in the geographic domain or space in which the illegality 
show is staged. In Malaysia, deportation policies are put into practice at the very 
heart of national territory. In Spain, they are carried out in particular on the 
geographic frontier and beyond. This difference between the geographies of 
deportability suggests that the deportees are different in each case. In Malaysia, 
essentially workers are deported, while in Spain deportation is mostly applied – 
and one might almost say in a preventive fashion – to those who have not yet 
managed to get in. 

 

6.6. TOWARDS A THEORY OF BORDERS AND CONFINES 

This comparison between two such different countries or what some would call a 
comparison of ‘the incomparable’, has aimed to trace relationships and deconstruct 
categories that are too often taken for granted in particular historical and national 
contexts. This purpose has been achieved in different ways. First, the comparison 
has shown how the trilemma between markets, citizenship and rights develops 
differently in liberal and non-liberal states although with unexpected and relevant 
similarities as well. For instance, in both cases, markets have ruled. In both cases, 
demands for closure were met by attempting to block access to membership. In 
both cases, the State ‘illusion of migration management’ and, in more general 
terms, the intractable antagonism between the demands of markets and the 
demands of citizenship, or those for foreign labour and those for closure, have 
produced illegal migration. Second, the comparison has revealed that, contrary to 
what it is assumed from a western perspective, illegal migration does not mean the 
same everywhere. Illegality mirrors the contours of legality and therefore, in those 
places where these contours are very narrow, illegality does not necessary mean a 
more subordinated form of existence. Finally, although this goes well beyond the 
scope of this research, the comparison shows how borders act in very different 
ways or, to be more specific, have different implications and meanings when 
considered in the light of migratory flows.  

In these closing paragraphs, I should like to sketch by way of conclusion what we 
might call an incipient theory of borders and confines. By border I understand the 
territory where one state ends and another begins, or the geographic line between 
different states. By confine I mean, using the term and definition of Mezzadra 
(2005: 112), the ‘line of division and protection of constituted and consolidated 
political, social and symbolic spaces’ (original in Spanish). Thinking about borders 
and confines from a comparative point of view, my impression (and here it should 
be understood that this is not to be taken as any kind of conclusion but rather as a 
door or window opening into further research) is that what is engraved on the 
experience of immigrants is mainly the confine in the case of Malaysia and mainly 
the border in that of Spain. In Malaysia the geographic border is not erected as a 
wall separating those inside from those outside. Through the country’s airports or 
aboard small boats, legal and illegal immigrants cross the borders of Malaysia 



194 

without much difficulty. Once they are inside, however, the confine is imposed on 
both groups. In the case of legal immigrants, the confine is established when they 
are immobilised in the job market, made dependent on their employers, and defined 
as purely and exclusively temporary labour. In brief, the confine of legality is 
marked by the idea of reducing legal immigrants to the condition of being mere 
‘foreign workers’. As for illegal immigrants, the confine is constructed over the 
threat of deportation, or the possibility of being physically ‘expelled’ from national 
territory in a more than less judicial and more than less arbitrary fashion.  

In this regard, we might conclude, as I have argued elsewhere (Garcés-Mascareñas 
2010), that what marks the experience of immigrants in Malaysia is not so much 
crossing the border (legally or illegally) as being on the outside even when 
physically inside. This may have to be explained by referring to two different 
factors. First, we should once more refer to the rights factor. As recalled many 
times in this book, it is because rights can be very restricted that the State of 
Malaysia could implement a policy of letting migrants in but only as temporary 
foreign workers. In other words, the border to legal entry could be minimised as the 
confine is awaiting legal migrants once they are inside. Second, the ease of 
illegally crossing the geographic border should be explained by the fact that this 
frontier does not work as an impenetrable wall between different worlds. As 
observed above, the border territories of postcolonial states have remained to a 
large extent at a great remove from the interest of the national elites installed in the 
centre. The elites’ indifference towards these regions explains why most migration 
control takes place at the very heart of the nation-state (Peninsular Malaysia and 
particularly Kuala Lumpur) instead of at the geographic border. Therefore, in 
contrast to what we increasingly see in Western countries, the experience of being 
identified and named as an unwanted outsider does not take place when the 
immigrant is ‘on the way’ or trying to ‘get in’ but when he or she is in the heartland 
of the national territory. 

In Spain – and this point can be extended to most Western countries – it is 
especially on the border where the largest-scale and most frequent forms of 
exclusion occur. It is at the border, and even beyond it, in the countries of origin, 
where the meagre trickle of those who may enter are separated from those who 
may not, or where those who seem to be trying to get in anyway are rejected and 
turned back. In other words, in contrast with Malaysia, it is especially on the border 
where not only the illegality show is staged but also the ultimate performance of 
immigration policies. As I have observed throughout this book, the dominance of 
the border over the confine is a form of excluding immigrants where exclusion is 
still possible, which is to say, where the State can still get around the constraints 
imposed by the legal and political systems. From this point of view we might 
conclude that the relationship between border and confine is connected with the 
nature of the State (postcolonial state versus old nation-state), the market factor in 
migration policymaking processes (favouring the entry of workers or not) and the 
role played by rights (and their application) within national territory. Regarding the 
last aspect, it would be too facile to conclude, however, that the confine is 
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characteristic of non-democratic or autocratic countries while the border is imposed 
as the only form of exclusion in liberal democracies. In short, it is not a question of 
either/or. 

First, by entering by sea or through the Pyrenees or with a tourist visa on arrival, 
the borders in Spain have been much more porous than what one would expect 
from the mainstream discourse of Fortress Europe. Second, the present study 
shows how in Spain there are also significant confines that affect both legal and 
illegal immigrants. The difference with Malaysia does not lie so much in the 
existence or absence of the confine but rather in its duration. In other words, and as 
I have noted in the last few pages, the important fact is not that, in Spain, there has 
been no exclusion from within, but that it has only been possible to enforce this 
exclusion during the first years in the country. In the long term, both legal and 
illegal immigrants have ended up being recognised as permanent residents or fully-
fledged citizens. Third and finally, several studies (Balibar 2005; Bigo 2002; Salter 
2004; Mezzadra 2005; Walters 2006) have signalled an increasing tendency 
towards ‘de-localisation’, ‘de-territorialisation’ or ‘disegregation’ from the border 
inwards. Hence, along with the reinforcement of exterior walls and the 
externalisation of the border towards the countries of origin, another ‘border that is 
implosive, infinitely elastic, and in effect, truly everywhere, within the space of the 
nation-state’ (De Genova 2009: 30) may also be under construction. It remains to 
be seen how far it is possible to go with this exclusion from within, and to what 
extent rights, or the rule of law, will really continue to play such a fundamental 
role.  
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ANNEX 1: Maps 

 
Map 1: Malaysia and its main countries of immigration 

Author: Blanca Garcés-Mascareñas 
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Map 2: Spain and its main countries of immigration 
 

 
Author: Blanca Garcés-Mascareñas 
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ANNEX 2: Abbreviations 
 
In Malaysia 
 
CIDB: Construction Industry Development Board Malaysia  
CLAB: Construction Labour Exchange Centre Berhad 
DAP: Democratic Action Party (Chinese opposition party) 
FMM: Federation of Malaysian Manufacturers 
PAPA: Malaysian Association of Foreign Maid Agencies 
MAPA: Malaysian Agricultural Producers’ Association 
MBAM: Master Builders Association Malaysia 
MCA: Malayan Chinese Association 
MEF: Malaysian Employers Federation 
MIC:  Malayan Indian Congress 
MPOA: Malaysian Palm Oil Association 
MTUC: Malaysian Trade Union Congress 
NEP: New Economic Policy 
NUPW: National Union of Plantation Workers 
UMNO: United Malays National Organisation 
 
 
In Spain 
 
ASTI: Asociación para la Solidaridad con los Trabajadores Inmigrantes 

(Association for Solidarity with Immigrant Workers) 
ATIME: Asociación de Trabajadores Inmigrantes Marroquíes (Association of 

Moroccan Immigrant Workers) 
CEAR: Comisión Española de Ayuda al Refugiado (Spanish Commission for 

Refugee Aid) 
CES: Consejo Económico y Social (Social and Economic Council) 
CCOO: Comisiones Obreras 
EEC: European Economic Community 
LOE: Ley Orgánica de Extranjería (Organic Law on Foreigners) 
PSOE: Partido Socialista Obrero Español (Socialist Party) 
PP: Partido Popular (Popular Party) 
UGT: Unión General de Trabajadores 
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ANNEX 3: Migration policies in Malaysia and Spain 

 
In Malaysia (1980-2006): 
 

Date Policy Content Result 

1984 Agreement with 
Indonesia 

To recruit workers for 
plantations 

1985 Agreement with 
Philippines 

To recruit workers for 
domestic services 

1986 Agreement with 
Bangladesh and 
Thailand 

To recruit workers for 
plantations 

From 1985 to 1989 only a total 
of 31,420 work permits were 
issued against an estimated 
550,000 foreign workers 
employed in the labour market 

1989 1st regularisation 
programme 

Regularisation of irregular 
workers in plantations 

20,000 regularised foreign 
workers, although the 
estimations on the number of 
irregular migrants were much 
higher 

1991 Comprehensive 
Policy on the 
Recruitment of 
Foreign Workers 

Policy regulating 
recruitment, entrance and 
stay of foreign workers 

769,566 work permits issued 
until 2002 

1992 Imposition of 
annual levy 

Levy imposed by sector 
and skill to raise 
employment cost of foreign 
workers and therefore 
discourage employers from 
being over-dependent on 
migrant workers 

Levy is deducted from foreign 
workers' wages and increases 
costs of regularity  

1992 2nd regularisation 
programme 

Regularisation of irregular 
workers in domestic 
services, construction, 
plantations, manufacturing 
and services 

442,276 workers registered but 
only 20 per cent eventually 
applied for work permits 

1992 Amendments of 
the Private 
Employment 
Agencies Act 
1981 

They introduced the 
requirement to use private 
agents for the recruitment 
of foreign labour 

Official recognition of 
recruitment agencies 

1993 - 
1994 

Several bans on 
new recruitment 

These bans were introduced 
to promote the recruitment 
of irregular migrants from  
detention camps 

These bans were repeatedly 
lifted following employers' 
demands 

1995 Task Force Task Force takes over all 
foreign workers 
recruitment, except for 
domestic workers and shop 
assistants 

Agents become 'consultants' to 
handle paperwork for 
employers  

1996 3rd regularisation Regularisation of irregular 423,180 workers registered but 
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programme workers in plantations, 
manufacturing, 
construction and services 

many of them did not get the 
work permit 

1997 
Feb  

Amendments of 
the Immigration 
Act 

They introduced heavier 
fines to irregular migrants, 
employers and agents 

Penalisation of irregular 
migrants (much more than 
employers and agents) 

1997 Mar   Task Force 
disbanded due to 
ineffectiveness 

Task Force functions were 
taken over by the Foreign 
Workers Division of the 
Immigration Department 

Speedier and less cumbersome 
processing of work permits 

1997 Aug  Ban on new recruitments following financial 
crisis 

Reduction in the number of 
work permits issued 

1997 Sept  Ban lifted on domestic workers and foreign workers in islands hotels following 
protests from employers 

1998 Jan Ban on renewal 
of work permits 

Ban imposed on foreign 
workers in manufacturing, 
construction and service 
sector 

Policy of re-deployment of 
workers to plantations and 
repatriation of many 're-
categorised' migrants  

1998 Increase annual 
levy 

Levies on foreign workers 
in services, construction 
and manufacturing 
increased. They remained 
the same in domestic 
service and plantations 

It increases costs of regularity 

1998 July Ban lifted on renewal of work permits for the service sector following protests 
from employers 

1998 Oct Ban lifted on new recruitments following 
protests from employers 

120,000 new work permits 
approved in plantations and 
construction 

1999 Reduction annual 
levy 

To facilitate employment of foreign workers and hence 
promote economic recovery 

2001 New limit of 
temporary work 
pass  

Work pass is reduced from 
5 to 3 years due to 
economic slowdown 
following increase in 
unemployment rate 

Many regular migrants become 
suddenly irregular 

2002 Hire Indonesians 
Last 

To reduce Indonesian share 
in the labour market 
following riots of 
Indonesian workers in work 
places and detention camps 

Policy rescinded after two 
weeks as it was recognised the 
structural position of 
Indonesian workers in the 
Malaysian economy 

2002 Amnesty for 
voluntary return  

Irregular migrants are 
invited to leave Malaysia 
without penalties 

570,000 immigrants, mostly 
Indonesians, accept amnesty. 
This produces huge labour 
shortages. 

2002 Amendments 
Immigration Act 

Illegal entry is sanctioned 
with a maximum fine of 
RM 10,000 or a jail term 
not exceeding 5 years or 

Increasing penalisation of 
irregular migrants. Employers 
and agents are also penalised. 
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both a mandatory 
whipping. Those guilty of 
harbouring or employing 
irregular migrants are fined 
between RM 10,000 to RM 
50,000 per employee and a 
jail term not exceeding one 
year 

2004 - 
2005 

Amnesty for 
voluntary return 

Irregular migrants are 
invited to leave Malaysia 
without penalties. They are 
later on invited to come 
back to Malaysia as regular 
migrants. 

About 500,000 migrants leave 
the country. Only few return to 
Malaysia. 

2006 Legal recognition 
of 'outsourcing 
companies' 

Agencies are recognised 
not only as recruiters but 
also as legal employers to 
outsource their labour to 
'real' employers 

This facilitates recruitment and 
employment of foreign 
workers in Malaysia. It gives 
as well lots of opportunities for 
employers to escape legal 
obligations and payment. 

 
 
In Spain (1980-2007): 
 
Date Policy Content Result 

1985 Ley Orgánica de 
Extranjería (LOE) 

Introduction of the 
requirements for residence and 
work permits. Exclusion and 
criminalisation of illegality 

Followed by several 
constitutional sentences + 
modifications of the law as a 
result of pressure from 
immigrants' organisations, 
NGOs and opposition parties 

1985 1st regularisation Process of 'documentation' of 
immigrants already in the 
country 

43,814 applications (38,181 
authorised). Only 58% of 
those regularised were still in 
a legal situation in 1990. 

1986 Entry to the EEC Freedom of circulation and 
free access to the labour 
market for EEC citizens 

Emergence of a new 
category of privileged 
foreigners: community 
citizens 

1991 Proposición no de 
Ley (Green 
Paper) 

First formulation of an 
integrated immigration policy 

Towards a comprehensive 
immigration policy 

1991 2nd regularisation Regularisation of migrant 
workers 

135,393 applications 
(116,469 authorised), 28,000 
do not renew the permit. 

1993 Establishment of 
the quota system 

Annual labour immigration 
ceiling. The needs of the labour 
market are determined prior to 
the offer of employment 

The quota system is used as 
a mechanism for 
regularisation of those 
migrants workers already in 
Spain 
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1991 Introduction of visa requirements for citizens from 
Maghreb and Peru 

Increasing border closure 

1993 Introduction of visa requirements for citizens from 
Dominican Republic 

Increasing border closure 

1993 Ratification of the application of the Schengen 
Agreement 

Transformation of EU 
internal borders, expansion 
of border infrastructure at the 
external borders 

1996 New Law on 
Foreigners 
Regulations 

First permanent residence 
permit, regulation of family 
reunification 

Less restrictive policy for the 
regulation of migrants' stay. 
Recognition of permanence 
of migrants in Spain. 

1996 3rd regularisation Regularisation of migrants who 
did get a permit but had 
returned to a status of illegality 

24,691 applications (22,000 
accepted) 

2000 LO 4/2000 More rights to legal migrants. 
Access to health care and 
education for illegal migrants. 
Introduction of an individual 
regularisation programme. 
Illegal residence is sanctioned 
with a fine instead of 
expulsion. 

Modification of the law just 
few month after it was 
passed. 

2000 LO 8/2000 Limits imposed on permanent 
residence, representation at 
municipal level and right to 
family reunification. Expulsion 
re-instated for illegality of 
whether residence or work. 

More restrictive approach to 
immigration though it keeps 
important rights to legal and 
illegal migrants. For 
instance, access to health 
care and education for 
registered (in el padrón) 
illegal migrants. 

2000 4th 
Regularisation 

Regularisation programme 
following legislative change 
(LO 4/200) 

246,086 applications 
(146,781 authorised) 

2000 Closure of the 
Régimen General. 
Entry only 
through the quota 
system 

Agreements with Morocco 
(1991, 2001), Colombia and 
Ecuador (2001), Romania 
(2002), Dominican Republic 
(2002), Poland (2002), 
Bulgaria (2003), which make 
the administration of the 
countries of origin ultimately 
responsible for the selection of 
candidates 

Very restrictive entry policy. 
Legal production of illegal 
migration. 

2001 Post-4th 
regularisation 

Revision of applications 
rejected in former process + 
regularisation of Ecuadorian 
citizens + extension of 
regularisation procedures to 
other illegal migrants 

351,269 applications 
(223,428 authorised) 
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2001 Introduction of visa requirements for citizens from 
Cuba and Peru 

Increasing border closure 

2002 Introduction of visa requirements for citizens from 
Colombia 

Increasing border closure 

2003 Introduction of visa requirements for citizens from 
Ecuador 

Increasing border closure 

2004 New Law on 
Foreigners 
Regulations 

The Régimen General is 
re-opened with the so-
called catalogue of hard-
to-fill jobs. Reintroduction 
of individual 
regularisation procedures 
(arraigo social y laboral) 

More open entry policy. On-
going individual 
regularisation process. 

2005 5th regularisation Regularisation of migrant 
workers to reduce 
'informal economy' 
(regularisation of 
employers) 

691,655 applications (83.6 
per cent granted, thus 
578,375 authorised) 

2007 Introduction of visa requirements for citizens from 
Bolivia 

Increasing border closure 

2006 Plan África  Concrete measures on 
migration control in the 
countries of origin and 
transit, and repatriation of 
illegal migrants. Bilateral 
agreements with Senegal, 
Mali, Ghana, Cameroon, 
Ivory Coast, Cape Verde, 
Guinea-Conakry and 
Gambia. 

Agreements with countries 
of origin or transit have 
worked more as agreements 
on border monitoring and 
control than as readmission 
agreements. 
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ANNEX 4: List of interviews 
 
In Malaysia 
 

N. Date Institution 

1 13/09/2006 Malaysian Employers Federation 

2 14/09/2006 Malaysian Agricultural Producers' Association (MAPA) 

3 15/09/2006 Federation of Malaysian Manufacturers 

4 16/09/2006 Domestic workers agency 

5 18/09/2006 Employer of an electronic industrial company 

6 18/09/2006 Outsourcing company 

7 20/09/2006 Small and Medium Industries Development Corporation 

8 21/09/2006 Malaysian Palm Oil Association 

9 22/09/2006 Master Builders Association Malaysia 

10 26/09/2006 Malaysian Association of Foreign Maid Agencies 

11 26/09/2006 Indonesian Embassy in Kuala Lumpur 

12 28/09/2006 Labour Department – Ministry of Human Resources 

13 29/09/2006 Outsourcing company 

14 29/097/2006 Malaysian Administrative Modernisation and Management 
Planning Unit (MAMPU) 

15 02/10/2006 Researcher 

16 04/10/2006 Tenaganita 

17 06/10/2006 Immigration Department 

18 06/10/2006 Malaysian Administrative Modernisation and Management 
Planning Unit (MAMPU) (2) 

19 09/10/2006 National Union of Plantation Workers 

20 10/10/2006 Construction Industry Development Board Malaysia 

21 10/10/2006 Malaysian Trade Union Congress 

22 11/10/2006 Lawyer 

23 12/10/2006 Construction Labour Exchange Centre Berhad 

24 13/10/2006 Malaysian Association of Foreign Maid Agencies (2) 

25 16/19/2006 Amnesty International 

26 17/10/2006 Tenaganita (2) 

27 16/10/2006 Filipino embassy in Kuala Lumpur 

28 20/10/2006 Cabinet Committee on Foreign Workers 

29 09/01/2008 Tenaganita (3) 

30 09/01/2008 Lawyer 

31 11/01/2008 Migrant Care 

32 14/01/2008 Democratic Action Parliament 
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33 14/01/2008 Indonesian Embassy in Kuala Lumpur (2) 

34 16/01/2008 Tenaganita (4) 

35 17/01/2008 Journalist of The Star 

36 20/01/2008 Tenaganita (5) 

 
 
In Spain  
 
N. Date Function/Institution 

1 03/10/2007 Employers' organisation: Cecot (Barcelona) 

2 08/10/2007 NGO: Bayt Al-Thaqafa (Barcelona) 

3 31/10/2007 Employers' organisation: Foment del Treball (Barcelona) 

4 31/10/2007 Lawyer (Barcelona) 

5 06/11/2007 Employers' organisation: PIMEC (Barcelona) 

6 12/12/2007 Servei d'Ocupació de Catalunya (Barcelona) 

7 12/12/2007 NGO: Bayt-Al-Thagafa (2) (Barcelona) 

8 17/12/2007 NGO: APIP (Barcelona) 

9 18/12/2007 Lawyer (Barcelona) 

10 05/02/2008 Researcher (Madrid) 

11 05/02/2008 Rumiñahui (Madrid) 

12 06/02/2008 CCOO (Madrid) 

13 06/02/2008 ATIME (Madrid) 

14 07/02/2008 CEOE (Madrid) 

15 07/02/2008 Recode (Madrid) 

16 08/02/2008 Ministerio de Interior (Madrid) 

17 11/02/2008 CCOO (Barcelona) 

18 12/02/2008 UGT (Barcelona) 

19 14/02/2008 Researcher (Barcelona) 

20 16/02/2008 Migrants' organisation: ATIMCA (Barcelona) 

21 11/03/2008 Ex-Secretary of Immigration in the Catalan Government 
(Barcelona) 

22 12/03/2008 Employer in agriculture (Barcelona) 

23 17/03/2008 Lawyer (Barcelona) 

24 20/03/2008 Employers' organisation: Gremi d'Hostaleria (Barcelona) 

25 25/03/2008 Employer in construction (Barcelona) 

26 08/04/2008 Col.legi d'Advocats (Barcelona) 

27 11/04/2008 NGO: Caritas (Barcelona) 

28 14/04/2008 CITE, CCOO (Barcelona) 
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29 16/04/2008 Researcher (Barcelona) 

30 21/04/2008 Subdelegació de Govern (Barcelona) 

31 09/05/2008 Federación Española de Hostelería (Madrid) 

32 12/05/2008 Confederación Nacional de la Construcción (Madrid) 

33 13/05/2008  Ministerio de Asuntos Exteriores (Madrid) 

34 13/05/2008 Secretaría de Inmigración (Madrid) 

35 13/05/2008 Colegio de Abogados de Madrid (Madrid) 

36 13/05/2008 PSOE (Madrid) 

37 30/05/2008 Employer of a domestic worker (Barcelona 
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ANNEX 5: Graphic 
 

Immigration trends by nationality in Spain (2000-2008)
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Source: Ministry of Interior 2000: 27: 2001: 102; 2002: 107-8; 2003:165-6; 
Ministry of Labour and Social Affairs 2004: 191-192; 2005: 78; 2006: 154; 
2007: 189; 2008: 167. 
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SUMMARY 

The State regulation of labour migration seems to be confronted with a double 
dilemma. First, while markets require a policy of open borders to provide as many 
migrant workers as demanded, citizenship seems to require some degree of closure 
to the outside. Second, while the exclusive character of citizenship demands closed 
membership, civil and human rights seem to undermine the State capacity to 
exclude foreigners once in the country. This thesis analyses this double dilemma 
(or trilemma) between markets, citizenship and rights by considering how Malaysia 
and Spain have responded to the demand for foreign labour. While being similar in 
terms of markets, these two countries seem to be different both in terms of 
citizenship and rights. The question then is: to what extent do different features in 
terms of citizenship and rights lead to different State responses to the demand for 
foreign labour? 

On the basis of archival research, interviews with the main stakeholders and 
secondary literature, this question is answered by considering four policy measures 
from the 1980s onwards: policies regulating entry; policies regulating stay; 
regularisation programmes; and deportation campaigns. These measures are 
analysed not only regarding their formulation and implementation but also 
considering their effects. This allows, first, to go beyond policy goals and 
discourses and therefore elaborate a more complex and nuanced picture on 
migration policy models; and, second, to understand how policy effects constitute 
part of the context for further decision-making.  

A quick review of entry policies over the last twenty years in both countries leads 
one to the conclusion that, in effect, Malaysia and Spain represent two different and 
even opposite models. Following Arango's typology (2003: 3), Malaysia is an 
example of a non-democratic or autocratic State with few problems letting large 
numbers of people in but only on condition that they are temporary labourers with 
limited rights. Thus, in Martin and Ruhs' terms (2006), Malaysia presents a policy 
of high numbers and low rights. In contrast, Spain would fit in the category of a 
liberal democracy with a policy recognising moral and political obligations vis-à-
vis the immigrants while attempting to keep the numbers being admitted as low as 
possible. Spain thus would be a perfect example of a policy of low numbers and 
high rights. While Malaysia tried to reconcile the demand for migrant workers with 
the demand for closure by opening up entry but closing access to membership, 
Spain seemed to be guided by the restrictionist national interest, thus giving 
priority to the demands for closure and rights constraints rather than the demands 
for migrant workers. 

However, to take this conclusion would mean to remain on the surface of things, or 
settling for an analysis of written policy and its implementation without inquiring 
into its effects. In Malaysia, the immigration policies produced what they claimed, 
that is, many immigrants with very few rights. In Spain, despite the restrictiveness 
of its immigration policies, immigrants kept coming in all the same. The mismatch 
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between significant demands for foreign labour and highly restrictive entry policies 
led to an out-and-out model of illegal migration. This means that in Spain too the 
demand for foreign labour led to a situation of high numbers and low rights: high 
numbers in the sense that all demands for migrant workers were covered; low 
rights in the sense that, in their capacity as 'illegal', immigrant workers entered the 
country and worked without having a legal existence, which means without 
minimal social and labour rights, and without the fact of their presence affording 
access to permanent residence or citizenship.  

Both in Malaysia and Spain entry has thus been determined by the respective 
markets. Basically, in each case, as many immigrants as required by employers 
have come into the country. In the face of this situation, characterised (explicitly or 
implicitly, directly or indirectly) by what might be described as 'open borders to 
foreign labour', both states have attempted to block access to membership. The 
main difference lies in the time factor. While in Malaysia exclusion of migrant 
workers has been total and indefinite, in Spain it has only been possible in a partial 
and temporary form. In contrast to Malaysia, migrants got conditional residence in 
the mid-run (through regularisation programmes) and they could finally obtain the 
permanent residence or citizenship, thus being finally recognised as full members 
of the community in the long-run. This means that, at the end, the situation in Spain 
could be characterised as one of high numbers and high rights. Contrary to what 
could be said on the basis of written policies, the restrictionist national interest 
sucumbed thus to market demands and rights constraints. 

In contrast to Spain, in Malaysia neither legal nor political processes have been 
able to restrain the power of the state to control and limit the presence of 
immigrants in the country. In this sense, Hollifield would be correct in stating that 
the non-democratic states are less encumbered. Nonetheless, to think that in the 
abscence of legal or political limits there are not limits at all, is to think exclusively 
within the parameters of 'la pensée d'État'. In Malaysia, too, the words of Max 
Frisch apply: the government 'asked for workers, but human beings came'. In this 
case, the humanity of migrant workers has not been upheld by the courts or by 
social and political actors but rather by the immigrants themselves when they 
challenged the law precisely by means of opting for illegality. As noted several 
times throughout this study, the resort to illegality has made possible for migrants 
in Malaysia to 'escape' the restraints imposed by the state-regulated migrant labour 
system. Unlike legal migrants, illegal migrants can change jobs, can to some extent 
negotiate their salary and working conditions, do not have to pay extra to enter or 
remain in the country and can prolong their stay beyond the temporality stipulated 
by the Malaysian government. 

Finally, the comparison between Malaysia and Spain allows us to re-consider 
current conceptualisations on illegal migration. First, in both cases we see how 
illegal migration does not happen despite migration policies but because of them. 
While in the case of Malaysia illegality results from a bureaucratised and 
commercialised border and from the resistance of both employers and migrants to 
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the rigidities of the labour migrant system, in Spain illegal migration is a direct 
outcome of the mismatch between the economics and the politics of migration. 
Second, this comparison reveals as well different meanings of illegality. In 
Malaysia illegality does not always mean confinement to a subordinate identity. It 
may be as well a form of resistance. In Spain illegal migrants, contrary to what is 
commonly observed, are excluded and included at the same time, thus turning 
illegality into a differentiated form of inclusion rather than as absolute shutting-out. 

 


