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INTRODUCTION
INTRODUCTION
COMMUNICATION RIGHTS, DEMOCRACY AND LEGITIMACY: A CASE STUDY OF THE EUROPEAN UNION

The roots of the current system of sovereign nation‐states are often seen in 1648, when the
Peace of Westphalia established the basic principles that have formed the basis for the rules
for peaceful coexistence of today’s international community. Ever since some basic
assumptions had been agreed upon which have guaranteed sovereignty of the nation‐state
over its territory and citizens, national governments have taken over the task of “governing”
those states. The appropriate form of its government has changed continuously, slowly
moving from feudal systems of power via constitutional monarchies to representative
democracies – following the requirements of changing social, economic and political
developments that shaped ideas about citizenship and statehood and created new
necessities for governments to cope with.
Now, the very concept of national sovereignty is being called into question by new
global challenges that demand supranational cooperation and solutions, such as pollution,
climate change, global financial crises and large scale global poverty, which seem to imply a
weakening claim to sovereign decision‐making of the traditional nation‐state. The League of
Nations (established in 1920) was one of the first very ambitious projects of international
cooperation that tragically proved its weaknesses in the face of war prone nations on the
eve of World War II. The creation of subsequent international organizations – especially the
emergence of the United Nations (UN) system – has been one answer to the challenges to
traditional concepts of sovereignty as a way of compensating the loss of authority of the
nation‐state in some fields of policy‐making. Processes of increasing and accelerating
international integration, subsumed under the term “globalization” have caused a transition
from policy‐making under monopolistic government control to a more complex system of
interrelated processes of decision‐making at various levels and including new actors
alongside governments, which has been described by the term “governance”.1 This
transition took place first at the nation‐state level in response to the decreasing ability of
traditional politics to retain exclusive control over all processes touching on domains within
their political responsibility. Policies of privatization and the increasing importance of
international trade have been two of the main sources of this decrease. On a global level,
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regulatory regimes have emerged to answer new needs for regulation and coordination of
domains that lie beyond the reach of any one nation‐state alone.2
However, it can be questioned if the traditional democratic notion of a legitimate
way of organizing political community can be stretched as far as to include the mechanisms
of international organizations without going beyond an acceptable threshold, “since the
means for holding domestic bureaucracies accountable to democratically elected leaders are
far stronger and more extensive than the means for holding international governing elites
accountable” (Jakubowicz, 2004: 4).
Furthermore, meaningful changes have taken place due to the recent phase of
globalization that go beyond the creation of new intergovernmental institutions: the
emergence of international law, human rights law and upcoming global civil society
movements as well as the transnationalization of the economy (that has been intensified by
rapid technological advance, which has for the first time created the possibilities for truly
global business entities) have enlarged the group of actors to be dealt with in policy‐making
processes. These changes have impacted the reality of the international community
consisting of an exclusive group of state entities, opened up spaces for participation of other
actors and called for consideration of other societal institutions.3
Some scholars, in fact, see the whole concept of the nation‐state crumble and fall
due to a lack of legitimacy and authority in the face of the forces of globalization, which,
according to their arguments, leave nation‐states helplessly toothless towards global capital
volatility and an increasing permeability of territorial boundaries in terms of migration,
terrorism or information entering via satellite TV or the Internet (e.g. Strange, 2003;
Mathews, 1997; Rodrik, 1997).
It is, however, hard to deny that the nation‐state still is at the centre of major policy
decision‐making and has not lost its ultimate power concerning many areas of regulation.
Still, it is equally hard to overlook a whole range of new actors that come into action in
domains that had traditionally been government monopolies. The emergence of these new
actors is partly the result of deliberate action of governments on the one hand
(intergovernmental institutions), and a response to a lack of effective government action and
protection (civil society movements) on the other.
All these developments have given rise to a highly complex system that evades
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traditional descriptive vocabulary about national governments and policy‐making. What the
world is witnessing today are processes of “governing without government”.4
This shift of the locus of policy‐making power away from the monopolistic level of national
governments is also referred to as “multilevel governance”. Another novel aspect of
multilevel governance is its overlapping territoriality. The levels of governance are multiple;
from the local, national, regional to the global whereas the process of policy‐making can in
fact take place at many levels simultaneously.
The imperative to come up with modes of governance in order to cope with new
global challenges that must be tackled in a coordinated manner across borders is
indisputable. While the current phase of globalization5 has certainly been sped up by new
means of (tele‐) communication and technological advancement generally, the manner,
speed and priorities that guide this phase of globalization are largely a matter of deliberate
choice (Habermas, 2003). It is then equally clear that a change in the mode of governance
requires the explication of normative considerations about the principles around which this
new system is to be organized. Introducing new actors besides governments holds the
promise of more participation, increased accountability, legitimacy and transparency.
Since the 1980s political forces that favour neo‐liberal economic orthodoxies have
prevailed (such as the monetarism advocated by British Prime Minister Margaret Thatcher)
over public service centred ideas of the nation‐state and its tasks (Gray, 2002). Accordingly,
the current period of integration on a global scale is mainly driven by economic imperatives
in the spirit of a neo‐liberal paradigm under the leadership of its most powerful advocate,
the United States and international organizations such as the World Bank, the International
Monetary Fund (IMF) and the World Trade Organisation (WTO).6 The so‐called Washington
Consensus7 that has coined worldwide policies of the above institutions results, however, in
high pressures on virtually all governments to follow the trend by opening up their markets
to foreign direct investment, liberalizing their economies and privatizing their public services,
often to the detriment and in direct opposition to national democratic will (Klein, 2008). The
mechanisms of growing interrelatedness of the economy on a global – or at least regional –
scale have resulted in growing interdependencies and have arguably begun to lead their own
lives, making it ever harder for single nation‐states to escape from its logic. It has also
become a common claim made by governments justifying their policies that current trends
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of free trade and liberalization have resulted in a power shift favouring corporate capital and
thereby reducing the space to manoeuvre for the nation‐state (Strange, 2003).
Looking at overall trends in the emerging system of global governance reveals that
the democratizing potential of multilevel governance is not (yet) fully being used. In fact, as
O’Siochru and Girard (2002: 34) argue, the transition from a hierarchic mode of governance
by governments and multilateral organizations, which has prevailed for decades, to a mode
of self‐governance may result in outcomes where market driven interests tend to win it over
public service ideals. This judgement was shared by the analysis of global governance in the
1999 Human Development Report, which emphasized the imbalanced nature of the
emergence of a global governance system in favour of private, corporate interests.8
The developments of globalization and global governance provide the context within which
several processes of regional integration can be placed. Thus, organizations such as the
African Union9, the North American Free Trade Agreement (NAFTA)10 or the Latin American
MERCOSUR11 can be seen, at least partially, as the result of pressures put on nation‐states by
globalization. Among those projects of regional integration, the European Union (EU), by
“pooling” sovereignty of its Member States, has arguably reached the most far‐reaching
stage of integration and may thus serve as a model12 for studying the dynamics and problems
of regional integration.
In sum, the transition to governance has generated novel challenges to the concept
of democracy and the related notion of legitimacy – thinking about which has thus far been
rooted in the nation‐state – and requires scholars to question their paradigms and everyone
to (re)state the normative principles in which the emerging modes of governance ought to
be rooted. This is certainly one of the most notable challenges to the current system of
European governance, which has pioneered a system of overlapping authorities based on the
principle of subsidiarity. Also in this context, participation in governance by civil society and
the private sector will have to be a crucial element in the future. Still, even without
considering this multitude of non‐governmental actors, the nexus of European governance
institutions in itself constitutes an immensely complex system that generates novel
questions about the quality of this new form of governance, which does not only include the
EU, but also institutions such as the Council of Europe (CoE) that only partially overlap in
their membership. The EU can be considered the most advanced model of regional
integration, if it was only by virtue of its unique supranational element.
4
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In times of intensifying internationalization of policy‐ and lawmaking, also an
increasing amount of issues that relate to communication simply have to be confronted at a
European level. As Venturelli points out, the necessity of transnational regulation has as a
consequence that “most states [become] law‐takers rather than lawmakers” (1998: 3), since
the rule of law is the dominant vehicle of supranational governance, especially in the
information sector. This, she adds, is particularly true in the context of the EU, which can
“employ the treaties of the Community as a constitution in the production and interpretation
of information policy and law that is binding on a union of member states” (Idem). This way,
what is at first sight economic or trade policy concerning the establishment of an internal
information market can profoundly impact the political and cultural fabric of the polity.
Increasing economic pressures have also affected European media and cultural industries,
while the EU exists within the tensions of those global developments, trying to balance
unfettered free market capitalism with its “unity in diversity” agenda13 and preserving its
cultural integrity under pressures of US imports of cultural products. In the European
context, multiple institutions that design the regulatory framework for media (such as the EU
institutions at the supranational level and the CoE and the European Court of Human Rights
(ECrtHR), which remain at the international level14) are engaged in a highly complex
architecture. New rounds of GATS (General Agreement on Trade in Services, 1995) and WTO
negotiations, harsher competition in the audiovisual sector coupled with unparalleled
capitalist forces pressurizing media companies, new efforts to push further into the direction
of deregulation and new technologies demanding harmonized legislation all mean that “the
nation‐state cannot act in isolation in this area – there’s simply too much to lose” (Ward,
2004: ix).
So, economic globalization has also affected media and communication markets
around the world. National telecommunication providers have been privatized and
multilateral agreements on property rights15 and trade16 have further encouraged the
commodification of media products while largely ignoring the content dimension of
communication and information.
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Communication and human rights
After World War II, one of the first things that were addressed by the newly established UN
was the issue of freedom of information and related rights. Only about twenty years later,
changes in technology and their economic, social and political implications brought about
developments which were soon to be described as a transition from an industrial to an
“information society”. This “next stage” in the project of modernity was often hailed to bring
about new possibilities of economic prosperity, democratization and development
(Howcroft & Fitzgerald, 1997). Since its first pronunciation, the concept has also been widely
criticized for its oversimplification, its ideological bias towards economic liberalization or the
technological determinism that has brought it about, which would render it useless as an
analytical concept (Webster, 2000; Garnham, 2000). Nonetheless, it would be wrong to
dismiss the notion as an entirely inconsequential bubble of modern discourse, was it only
because it has also penetrated policy and law discourses that impact economic and social
issues in many nation‐states, supranational and international organizations and agreements.
When satellites became a reality, their potential to enable truly interactive
communication beyond spatial barriers among and between the peoples of the world, to
some it had seemed as a moral imperative to establish a new “right to communicate” that
would mirror the entitlement of all to participate and thus have their voices heard in an
increasingly global communicative space (d'Arcy, 1969). This claim to the recognition of a
new human right can be seen as a political expression emanating from an understanding of
democracy that requires a participatory model of public space, which today is increasingly
formulated in opposition to current policies of liberalization. Accordingly, as the current
form of globalization goes ahead, the analysis of the threats to free and inclusive
communication that had initially been identified to be governmental control and
manipulation of media have somewhat shifted to focus on the
inability of governance structures to curb the commercialisation and
commodification of media and communication and hence to moderate the
specific distortions and vested interests that are thereby promoted.
(Ó Siochrú, 2003: 2)
Without an explicit political decision to actively give shape to those developments there is
thus reasonable concern that the current policies of liberalization may leave us
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with a transformed public space characterized by fracture and segregation,
incapable of supporting the structures of civil society and the democratization
of participation and interests in the determination of common concerns.
(Venturelli, 1998: 1)
If the call for a right to communicate from its inception had a political dimension, indeed a
fundamentally participatory democratic orientation, the arguments raised then have
become all the more relevant in light of more recent developments in technology, economy
and political organization (Mansell & Nordenstreng, 2006). New technologies such as the
Internet and transborder satellite broadcasting require new modes of dealing with an
increasingly deterritorialized media system. While media consumption remains largely tied
to the nation‐state due to linguistic and cultural preferences, technological developments
have resulted in increasing relevance of the international dimension of media regulation.
Traditional political approaches to media regulation are outdated at an ever greater pace by
rapid new developments that have resulted in increasing convergence of “new” and “old”
media and means of communication, so that more flexible modes of governance have to be
found that go beyond national territory. The necessity to address these policy areas which
are often considered to be a matter of economic or technological concern from a
democratic, political perspective is related more specifically to the issue of legitimacy of
supranational modes of governance such as the EU, which have led to a renewed debate
concerning the role of communication in modern democracy.

The European Union as an emerging polity and actor in governance
The European Union is of particular interest in this study, since on the one hand it has
emerged as an increasingly influential actor when it comes to the governance of
communication‐related issues and on the other hand it has reached a considerable level of
regional integration. While interpretations of the extent to which this new entity is ‐ or
ought to be ‐ taking over sovereignty from its Member States diverge, the supranational
nature of its legal order has become an undeniable reality since the European Court of
Justice’s (ECJ) declaration of the supremacy of European Community (EC) law.17 Moreover,
the transfer of competences is not of a temporary nature, but indeed meant to be final as
reflected in the interpretation of the ECJ and the fact that so far no secession clause has
been included in the various treaties that constitute the legal framework of the EU.18
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Arguably, there are still only limited exclusive competences of the EU, and Member States
have been reluctant to increase the extent of autonomous law‐making at the supranational
level. On the other hand, the competences attributed by the Treaties establishing the EC and
the EU respectively are successively being interpreted and touching areas that have not
been originally intended as falling within European competence such as criminal law19 or
environmental20 policy.
It is still in the process of expansion, taking on more competences that affect the
nature of the media landscape and communication processes within and among its Member
States and has explicitly declared the promotion of democracy and human rights as among
its moral aspirations. As such, it can be considered as “an initial example for a form of
democracy beyond the nation‐state” (Habermas, 2003: 94). At the same time, the EU has
been grappling with a “democratic deficit” that does not seem to be a matter of purely
institutional reform and which has given rise to intensified debate concerning the nature of
post‐national democracy and legitimacy of rule‐making. The EU then makes for an
interesting case study since it is the most far‐reaching experiment in regional integration and
is in many respects facing the democratic challenge of what has been termed the
“postnational constellation”, which forces us to rethink notions such as identity, nationhood
and political association in the face of globalization and multiculturalism (Habermas, 2001).
In the process, the realization that the transfer of competences to the supranational
legislator cannot be justified without a certain minimum of democratic control and the
original plans for a sustainable peaceful coexistence not be realized without a more political
and social integration has led to various attempts to address the non‐economic dimensions
of European integration. Turning an internal market exercise initiated by intergovernmental
negotiations into a democratically organized institution of regional governance, however,
has proven to be difficult. Yet, the difficulties do not take away the fundamental importance
of this undertaking:
The democratic procedures and arrangements that grant united citizens the
chance for collective self‐determination and political control over the
conditions of their own social existence can only diminish as the nation‐state
loses its functions and capabilities, unless some equivalent for them emerges
at the supra‐national level.
(Habermas, 2003: 92, emphasis added)
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Given especially the impact of EU generated law on national legal systems, practices of
intergovernmental bargaining removed from parliamentary controls and immune to public
debate and scrutiny are no longer acceptable. Yet, the gradual expansion of the organization
that has become today's EU, in territorial as well as legal terms, has not been matched
sufficiently by a move from “arcane politics” (Brüggemann, 2005) to the nurturing of a
European polity, that could sustain intensifying legal and economic integration and in which
citizens maintain sovereign control of commonly binding rules. The most recent symptom of
a dissonance between the pace and manner of integration and degree of political integration
has been the recent setbacks of the proposed Constitutional Treaty, the ratification process
of which had been marked by a lack of public debate and information as well as an emphasis
on markedly national angles and interests (the latter may be a direct result of national
referenda).
It would be overly ambitious to claim this study could address the full range of issues
which contribute to the political character of the ever‐changing, multilevel construction that
is the EU or propose a solution to its deficits. Nonetheless, it is argued below that the
concept of communication rights bears considerable relevance for the debate about
legitimizing European policy‐making. Communication processes are essential to realize the
potential of a European polity and to empower European citizens by engaging in
communicative action. In the case of the EU, it is of special importance to protect individual
rights that pertain to communication, facilitate the full democratizing potential of mass
communication and the emergence of a European public sphere.
Concerning human rights within Europe, the European Convention on Fundamental
Freedoms and Human Rights (ECHR) of the Council of Europe is evidently the most important
source of legal protection. Especially Articles 10 and 8 which deal with the freedom of
expression and the protection of private life respectively are of relevance here.21 Here, it will
be specifically law and policies brought forward by the EU that will be at the centre of
attention in this study for a number of reasons.
First, while the EU does not have an explicit mandate concerning the rule of law,
human rights or democracy towards its Member States but is in fact the product of a project
of bringing about a single market, it is nonetheless bound to respect the rights set out in the
ECHR (Art. 6 Treaty on European Union (TEU)) and routinely refers to democracy and human
rights as guiding principles. Second, despite their primarily economic rationale, many EU and
9
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EC instruments clearly do have repercussions for other domains. Analysing the EU as a case
study is then highly relevant since its law and policies are having widespread and deep
impact on the nature of communication processes within its remit; often intruding into the
sphere of rights traditionally protected by European human rights instruments (Asscher,
2002: 153). In fact, the EC's primary raison d’être being the creation of a single market brings
about an inherent paradox. Its competences to regulate are limited to this aim, which means
that initiatives under the so‐called “First Pillar”22 are usually based on economic rationales
with a bias towards liberalization even when trying to regulate for the benefit of increasing
the democratic content of European communication. Furthermore, the creation of the
Second and Third Pillar, concerning defence and justice and home affairs respectively, have
clearly expanded the reach of rules made at the EU level, if under different decision‐making
procedures and with different degrees of intrusiveness. The events of 11 September 2001
have given additional momentum to European cooperation among EU Member States as
well as third parties in the so‐called “war against terrorism”, which is threatening to
undermine human rights standards that had been thought well‐established, often without
even rudimentary parliamentary control or prior public debate on effects and policy
alternatives while legally binding on national legislatures. Third, it is argued that the
European Union, understood as an emerging polity in its own right, is struggling with a
democratic deficit which mandates the recognition of communication rights as a matter of
citizenship and thus their facilitation and protection in the course of European integration.
In sum, even though other actors such as the Council of Europe are clearly more
explicitly engaged when it comes to human rights and democracy within Europe,
understanding how the EU itself affects the environment of communication is an important
endeavour. While on the one hand communication rights are playing an increasingly
important role in political philosophy concerning developments towards the “information
society” and the legitimacy of the EU, the framework of those rights is also increasingly
shaped by the outcomes of supranational law‐ and policy‐making.23

Structure
The present work is comprised of five separate studies, which share a common
preoccupation with the theoretical construction and practical implementation of rights
pertaining to communication processes. First, the international debate around the right to
10
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communicate ‐ and later communication rights ‐ in political as well as activist and scholarly
circles will be sketched, their content specified and some open questions and challenges
identified in order to clarify the use of the concept in the present work. It reviews
approaches to and the development of ideas about communication rights in order to locate
the present study in a political discourse that has been going on for about forty years.
The second study will then relate the concept of communication rights to emerging
paradigms of deliberative democracy. It will set out to clarify the relevance of the concept to
an emerging discourse about the meaning and requirements of democracy at the
supranational level. The discourse on the “democratic deficit” will be briefly outlined. Finally,
an alternative approach to democracy and the public sphere will be presented that is argued
to be more suitable for realizing the claims and promises of the “information society” and
which may thus hold the potential of legitimizing the process of regional integration. The
relevance of communication rights specifically for the emergence of the EU as a sustainable
democratic polity will then be elaborated from the perspective of deliberative democracy.
The implications of such an approach for policy will be the basis of the subsequent analysis.
In the following three studies, some aspects of the reality of and potential for the
implementation of communication rights within the structure of the EU will be discussed.
Having argued for the recognition of communication rights as essential entitlements of
meaningful European citizenship, relevant areas of EU law and policy will be identified which
shape the conditions of communication and the nature of media systems and thereby affect
the realization of those rights. Subsequently, two more detailed case studies will concern the
evolution of a right to information within the EU and its direct relevance to the protection of
European human rights standards, specifically the right to a fair trial, in the recent cases of
blacklisted terrorism suspects.
There are a number of limitations inherent in the choice to approach these issues
from the perspective of communication rights. Since these rights are as of yet neither
uncontroversial nor uniformly defined, the theoretical conceptualization and historical
contextualization requires much attention here, while at the same time the broad scope of
their application makes it impossible to elaborate on all their implications in practice. Also,
by choosing the EU as unit of analysis, domestic as well as other international developments
are explicitly excluded here. By focusing on the EU this work aims at pointing the policy
debate at the nature and quality of the communication environment as a fundamental issue
11
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of citizenship and the right to democratic self‐government beyond the merely procedural
right to vote. Communication rights are therefore the normative foundation of subsequent
analysis of law and public policy concerning the constitution of the “information society”.
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1

Governance is then conceptualized as a process, which involves a variety of actors (such as
governments, civil society organizations, and commercial entities) that together “steer” by means
of policy implementation, thereby taking over tasks that since the emergence of the modern
nation‐state had been under exclusive government control.
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2

As an example, one could think of the international trade regime that has been built through the
various GATT rounds and has since been enforced through dispute settlement mechanisms of the
World Trade Organization (WTO). Also other organizations such as the World Bank and the
International Monetary Fund could be seen as part of this “regime”.

3

Even though, these developments are widely acknowledged, the central tenet of international
organizations such as the UN and international law in general is still firmly based on the
traditional assumption of the world order consisting of sovereign, equal and unitary actors:
national‐states. This also has consequences for legal standing of Non‐Governmental Organizations
(NGOs) before international courts and the responsibilities and liabilities of private enterprise
under international law, which do not seem to be adequate anymore in the face of current
developments.

4

In 1992 a Commission on Global Governance was established by former West German chancellor,
Willy Brandt, which in their 1995 report issued the first, rather vague, definition of governance as:
“the sum of the many ways individuals and institutions, public or private, manage their common
affairs. It is a continuing process through which conflicting or diverse interests may be
accommodated and co‐operative action may be taken. It includes formal institutions and regimes
empowered to enforce compliance, as well as informal arrangements that people and institutions
either have agreed to or perceive in their interest” (Commission on Global Governance, 1995).
Following this initial definition, numerous, mostly technical, definitions have been put forward in
order to pin down the precise meaning of the evasive term. For example in the Human
Development Report issued by the United Nations Development Program, governance was
defined negatively as “not government” but rather “the framework of rules, institutions and
practices that set limits on the behaviour of individuals, organizations and companies” (1999: 34).
The helpfulness of the various contributions has, however, been limited when it comes to deriving
practical implications (Padovani, 2003). Already in 1995 two major differences to traditional
policy‐making were acknowledged, when governance was described as a process rather than an
isolated decision and as involving not only formal institutions and regimes (governments and
international governmental organizations), but also informal arrangements. This understanding of
governance opens the door to a whole new class of actors who are seen as possibly becoming
legitimate actors alongside state‐dominated policy‐making bodies.

5

The reference to the current phase of globalization indicates the author’s recognition that in
modern history, the world had known periods of international interconnectedness equivalent –
depending on the choice of indicators even more intense – to what is witnessed today (for further
examples, see Held & McGrew, 2003).

6

The 2009 global financial crisis may have eroded this consensus, yet, at the time of writing, it
seems by no means clear that a fundamental sea‐change will in fact take place as a consequence,
for example in the form of global regulations of financial markets.

7

The Washington Consensus refers to a set of policies first put forward in 1989. This set of rules
included prescriptions such as privatization, trade liberalization and openness to foreign direct
investment, which were believed to promote economic growth in Latin America. The prescribed
set of rules was later also summarized by the World Bank in its Poverty Report 2000.

8

Again, in 2005, the United Nations Development Programmes' Human Development Report
pointed out how the international trade regime is favoring developed nations rather than being
used in its full potential to ensure equitable development of the poorest nations.

9

Established as a successor to the earlier African Economic Community and the Organization of
African Unity in 2001, the AU has now 53 member states.

10

Established in 1994 by the US, Mexico and Canada.
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11

Established in 1991 by Argentina, Brazil, Paraguay, Uruguay, the Mercado Común del Sur
(MERCOSUR) has also evolved around a free trade agreement between those countries.

12

This does not necessarily refer to a role model, but rather an example that merits study since it
could enhance our knowledge and understanding of the challenges and possible solutions of
regional integration exercises.

13

The proposed EU constitution drafted by the European Convention in 2003 contained a list of all
the “EU symbols”, such as Europe day and Beethoven’s anthem. It also established an overall
“motto” of the Union: the notion of “united in diversity”.

14

While the Council of Europe remains based on the traditional structure of international
negotiation between sovereign nation‐states that is well known to international relations theory,
the structure of the European Union has brought forward a form of authority that goes beyond
mere international agreements to include the autonomous exercise of power on the
supranational level of the European Commission.
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Such as on Trade Related Aspects of Intellectual Property Rights of 1994.

16

Such as the General Agreement on Tariffs and Trade, established in 1948, which resulted in the
foundation of the World Trade Organization in 1995.

17

First, the Court pronounced the autonomy of the EC legal order and then, a year later, its
supremacy over national law. Case 26/62 Van Gend & Loos [1963] ECR 1. See also Case 6/64
Costa/ENEL [1964] ECR 585.

18

Such a clause could, however, be found in the Draft Treaty Establishing a Constitution for Europe.

19

For eight years, the Commission had tried to introduce legislation criminalizing the worst
environmental offenses. There had, however, been enormous disagreements concerning the
adequate legal basis of such an instrument. The ECJ eventually had to intervene and issued a 2007
decision to confirm the Commission's right to require Member States to impose criminal sanctions
for certain environmental damage, while leaving the decision on the type and level of the
sanctions to the Member States (Case C‐440/05 Commission v Council [2007] ECR I‐9097).
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See e.g. Case C‐213/96 Outokumpu Oy [1998] ECR I‐1777. See for a more elaborate analysis of
the development of environmental objectives in relation to the internal market in the EU
framework Hedemann‐Robinson (2007).
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For an overview of the interpretation of those rights by the European Court of Human Rights
(ECrtHR) see Ovey and White (2006). The Council of Europe has furthermore brought forward
other instruments in this context such as the so‐called Cybercrime Convention. The latter has
however widely been criticized for not providing the same degree of protection than would be
granted by the ECrtHR (for example Taylor, 2004).
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The EU consists of three so‐called “Pillars”. The first Pillar is the European Community (EC), the
second and third concern Common Foreign and Security Policy (CFSP) and Police and Judicial
Cooperation in Criminal Matters (PJCC) (formerly Justice and Home Affairs (JHA)) respectively.

23

Yet, norms put forward by the Council of Europe retain their relevance as normative guideline for
critical evaluation. Also the case law of the ECrtHR remains important, since even though its
interpretations are primarily relevant for protection within the national legal order, they are also
of importance for the EU legal order since Community judges frequently draw on Convention
provisions as sources of inspiration to interpret EU law. It should be noted here, however, that
there is no guarantee that judges in Luxembourg will advance a similar interpretation of the law
to that of judges in Strasbourg (Asscher, 2002: 138). This divergence could be remedied would the
EU become a signatory to the ECHR.
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Abstract
In this article we first present the historical development of the right to communicate as first
internationally expressed in a call for a New World Information and Communication Order.
Subsequently, we focus on its revival during the United Nations World Summit on the
Information Society, which we argue to have missed the historical chance to give new
momentum to the political debate, while global developments have all but intensified the
need for communication processes to be recognized as a human need and to be firmly
protected. We conclude with the key controversial questions surrounding the concept of a
“right to communicate” in order to point to some of the most problematic issues which have
yet to be resolved and identify the position of such a right within the logic of the
contemporary human rights edifice. Finally, we propose a new approach to the debate,
which could contribute to fine‐tuning its further development and avoiding some of the
historical deadlocks, which have resulted from an overly politicized discussion during the
early years.

An earlier version of this study has been published as:
Hamelink, C. & Hoffmann, J. (2009). “Communication as a Human Right: Picking up the Challenge?” In
A. Dakroury, M. Eid &Y.R. Kamalipour (Eds.). The Right to Communicate. Historical Hopes, Global
Debates and Future Premises. Dubuque: Kendall/Hunt Publishing.
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1. Introduction
The “right to communicate” as such does not exist as a provision of international law.
Nonetheless, it has sparked heated debates ever since Jean d’Arcy first uttered those three
words in 1969. In the years of debate that followed, UNESCO came to be the forum of one
of the great show‐downs on the Cold War front when the US and the UK quit their
membership in the aftermath of the MacBride Commission (1980) and the acronym “R2C”
(right to communicate) vanished from the agenda of international politics to be mentioned
mostly only in low voice and off the record to avoid ideological fault lines breaking open
again. The World Summit of the Information Society (WSIS) in 2003/2005 has given
renewed impetus to the debate, if with a strategic shift to “communication rights” as the
central concept.
The internationalization of communication started more than 200 years ago. In fact,
this internationalization may be seen as the very reason for the emergence of organized
international cooperation. Not surprisingly then, in 1865, the first international organization
to emerge was the International Telegraph Union that was to establish the first uniform
standard for the use of telegraphy beyond borders. Also the evolution of civil and political
rights even before the Universal Declaration of Human Rights (1948) must be placed in this
context, given that the notions of universal service and freedom of transit for
communication already began to emerge in the context of the early standard‐setting bodies
(McIver & Birdsall, 2002).
After World War II then it had become painfully apparent how vulnerable societies
are in the face of mass indoctrination, propaganda and warmongering. So, at one of the first
UN conferences, the freedom of information was to be at the centre of attention and
eventually described as “the touchstone of all the freedoms to which the United Nations is
dedicated”.1 Considerable time and energy was spent on considering measures to address
potential abuse of states in order to employ harmful propaganda in their international
relations (Whitton, 1949). The representatives of sixty nations subsequently came up with a
declaration formulating the rights to seek, receive and impart information, which at the time
was thought to someday come to be regarded as the Magna Carta of freedom of thought
and expression.2 The vision of what this freedom of information further entailed – and, more
controversially, what it did not – was, however, far from unitary.
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Prominently, it had been the Soviet Union that had put forward its concern about the
tendency of unfettered freedom to destroy freedom itself. Also, the issue of whether the
role of the press ought to be specified in the sense that this freedom would come with
enforceable responsibilities (for example to promote democracy or fight fascism) was hotly
debated. Eventually, favoring the position put forward by the US delegation, no such
responsibilities were included in the final declaration and restrictions were specifically
listed.3 Already then, on the fringes of the major confrontation between East and West,
there was also a group of countries that
hampered in their press services by the lack of such facilities as are enjoyed
by the American press and press agencies, manifested a genuine fear of
possible American domination, and this preoccupation explains why they
favored certain types of governmental aid and intervention, opposed by the
United States on the ground that they are inconsistent with freedom of
information.
(Whitton, 1949: 77)
Some common ground between the major powers opposing each other over the permissible
form and scope of limitations of the freedom of information can be found in some of the
resolutions concerning false or distorted information and warmongering. Nonetheless, the
deep division could not be overcome and eventually, the “Eastern Bloc” refused even to sign
the Final Act. Eventually the plan to further develop the freedom of information through the
work of a Sub‐Commission on Freedom of Information died out with the onset of the Cold
War. One outcome of this international effort to confront the potential evils of manipulation
that found its entry into international law was what we know today as Article 19 of the
Universal Declaration of Human Rights. With this Declaration, for the first time, the standard
of equality and non‐discrimination entered international law concerning this freedom. The
Universal Declaration detailed human rights which were to apply to explicitly everyone
without exceptions on the basis of race, gender, age or nationality – a true novum in human
history.
Still, even though the value of the codification of Article 19 cannot be
underestimated, it was not long before voices were to be heard that questioned its
sufficiency. Since about twenty years after the codification of this basic freedom right,
several arguments have been brought forward for the recognition of an even broader right:
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a right that would not merely cover the transmission of information, but that would
encompass communication and address the role of power played in these processes.

2. Arguments for a broader “right to communicate”
The earliest formulation of such a new right was the call for a “right to communicate”.
Mainly, there are two ways of looking at the argumentative basis being brought forward for
a right to communicate.
On the one hand, there is a philosophical approach to the rights‐discourse, which
usually centers around the need to communicate as ingrained in human nature (see Traber,
1999), or from a more deontological perspective, on a right to justification that is the
consequence of a recognition of human dignity (see Forst, 1999).4 Here, the importance of
speech for human existence and nature recognized in early Western philosophy is central
(Lee, 2004). Indeed, the need to communicate with others is seen as another dimension
which seems to be inherent in human nature as a being that defines itself in reference to
other beings (Traber, 1999). Language is the basis for the forms of communication necessary
to establish and maintain those relationships. This, according to Lee (2004), makes
communication a basic human need for it is directly related to our very existence.
Also freedom, the argument goes, is defined in relation to other beings, which in turn
implies the recognition of reciprocity of such freedom. Thinking along these lines, equality
becomes the obvious consequence, since “true” communication – defined as a dialog –
cannot be possible between individuals that consider each other as inferior. Merely an
exchange of information could be envisaged under such circumstances; as would occur
between a slave and his master. Translated into the modern world of mass communication,
Traber points to the mere “sale of and access to media products [that] may then become
substitutes for genuine communication” (1999: 6). Equality then is not to be confused with
homogeneity. Quite on the contrary, it is pointed out that the recognition and preservation
of identities in all their difference is indeed a prerequisite to communication since neglecting
such identities in public communication may result in a “proliferation of communicative
ghettos in which relatively homogenous audiences consume a narrow diet of information,
entertainment and values” (Husband as cited in Traber, 1999: 6).
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In order to prevent this from happening, inclusiveness is considered a necessary
component of communication – especially within the public sphere. Here also lies the link
between communication and power, which is often at least implicitly addressed: the
assumption about the consequences of the enforcement of a right to communicate is that it
would result in empowerment of the weak and oppressed. Empowerment would then occur
by giving a voice to those who “want to speak out but cannot make themselves heard”
(Idem: 1).
Another way of making the argument for a right to communicate is sometimes also
based on the premises of a human need to communicate, but puts the emphasis rather on
the technological developments to argue for an expansion of rights to answer to a changed
environment with new threats to established rights and potentials for the realization of
communication processes, thereby implying new rights. Already shortly after WWII
developments in communication technology had partly been the incentive for a growing
concern about the role of communication and its conditions on the international plane. The
“race to space” had started with the launch of Sputnik by the Soviet Union in 1957. By the
end of the 1960s the possibility of direct broadcasting by satellite had become a concern for
nation‐states fearing a threat to their sovereignty and Marshall McLuhan formulated its
famous vision on the future as a “global village”.5 These developments must be situated in
the political climate of post‐colonialism, which also led to the entry of new sovereign states
into the UN system. Thus, already in 1955 issues of post‐colonial communication surfaced
within UN debates, indicating the coming about of the non‐aligned movement (Hamelink,
1994). The growing potential of technology to enable (mass) communication beyond borders
sparked the call for greater participation and its use for democratizing purposes.
The man who famously linked the developments in global communication and
human rights and for the first time explicitly anticipated a “right of men to communicate” ‐
and who thereby was to coin the debate for decades to come ‐ was Jean d’Arcy (1969). In
1969 he published an article on “Direct broadcast satellites and the right to communicate” in
which he criticized the adopted rules that were supposed to address communication
processes for their limited focus on content rather than process. The potential for
participation of all in an interactive process of communication beyond borders that had
moved within reach with satellite technology had led him to consider the conception of
communication that underlay the formulation of the freedom of information in Article 19 to
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be inadequate in the light of new developments. He argued that the future of global
electronic communication would need a new regulatory regime and a reappraisal of its
normative pinpoints in the recognition of a new human right. The first communication
structures had emerged out of what d’Arcy referred to as the “mass media mentality”, which
meant a concern for distribution of content and the rights needed for its protection. Every
new medium since the invention of the printing press had been designed for vertical and
unilateral transfer of information and had eventually led to its own industry characterized by
concentration of production and mass distribution.6 Existing statements on communication
processes contained in the Universal Declaration were the product of an environment of
print and broadcasting and thus “were concerned about the free flow of information rather
than the process of communication” (McIver & Birdsall, 2002: 10).
The new possibilities of interactivity in d’Arcy’s mind now required a shift in mentality
away from the distribution of information to the process of communication.
Correspondingly, the rights connected to those processes would have to address not only
content, but would have to extend to include process as well.
Hence, rather than for replacing existing freedoms, d’Arcy argued for a right which
would entail but go beyond them in order to offer a level of protection appropriate to the
new forms of communication made possible by technological innovation.7 Whereas the
introduction of radio had triggered Bertolt Brecht8 to write his critical “theory” on radio in
which he argued for its use to encourage listeners to become producers, for d’Arcy it was
the advent of direct broadcast satellites that triggered his imagination on the potential uses
of this new technology. Now, he saw a possibility for “a truly democratic mode of
communication free from the dominance of large public and private organizations and
regulatory structures” to emerge, since it would function beyond the control of traditional
economic and technological control mechanisms (Idem).9

3. The political history of the “right to communicate”
3.1. The Call for a New World Information and Communication Order (NWICO)
During the 1970s UNESCO was to take up the issue. The context in which the debate must be
set is the process of decolonization which had brought about a new alliance of former
colonies that came together in the Non‐Aligned Movement (NAM). Beyond the two
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ideological camps in the Cold War, those countries subsequently brought their own agenda
of post‐colonial independence into international politics.10 The Western understanding of
freedom of expression was clearly not shared by many of those new UN member states, who
were critical of what they perceived as a continuation of colonialism in Western dominance
of global information flows and media monopolies. The right to communicate for them was
a “means for development and independence, a rationale for their national identity”
(Kuhlen, 2003: 2).
After the launch of Sputnik in 1957 the potential of the new technology for
international communication and their potential impact on the cultural development even of
remote regions soon became apparent. Concerns about cultural sovereignty were quickly
linked to existing human rights provisions which refer to economic, social and cultural
rights.11 In addition to the North‐South imbalance of control concerning broadcasting, newly
independent countries also pointed to their relative lack of mass communication resources.
Hence, in 1961, the General Assembly of the United Nations passed a resolution
acknowledging that “Communication by means of satellite should be available to the nations
of the world as soon as practicable on a global and non‐discriminatory basis” (Hamelink
1994: 67).
During a seminar organized by the non‐aligned countries in Tunis in 1975, the call for
a New International Information Order (NIIO) was formulated (Lee, 2004). Later, as Mansell
and Nordenstreng explain, “the NIIO echoing the anti‐imperialist drive of the South and the
state‐sovereignty approach of the East was replaced with a less controversial […] NWICO”
(2006: 23). The central argument on the side of the non‐aligned countries aimed at what was
criticized as a continuation of imperialism by other means: patterns of information flows
clearly still mirrored a centre‐periphery power relationship concerning content as well as
infrastructure. Independence would have to be translated into participation in international
communication and sovereignty to include cultural and social aspects, which were conceived
to be threatened by the entrance of too much foreign content (Cambridge, 2007; Thussu,
2000). In order to address this inequality, an alternative to the freedom of information was
needed since the latter was seen as an aid for those in power to maintain hegemony in a
one‐way process of information transmission (McIver & Birdsall, 2002).
In its 18th session the UNESCO General Conference affirmed “that all individuals
should have equal opportunities to participate actively in the means of communication and
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to benefit from such means while preserving the right to protection against their abuses”.
The same year as the meeting of non‐aligned countries had taken place, UNESCO’s General
Conference authorized the then director‐general “to undertake a review of the main
problems of communication in contemporary society seen against the background of
technological progress and contemporary developments in international relations” (Lee,
2004: 7).
An International Commission for the Study of Communication Problems was
established, chaired by Sean MacBride (referred to as MacBride Commission).12 After a
meeting of Experts on the Right to Communicate, numerous conferences and thorough
research, the Commission published its final report named Many Voices, One World:
Communication and Society Today and Tomorrow, in which it concluded that recognizing the
right to communicate as an individual and social right “promises to advance the
democratization of communication” (International Commission for the Study of
Communication Problems, 1980, as cited in Hamelink, 2003: 157). The report also detailed a
number of recommendations including number 54 in which it calls for an expansion of rights:
Communication needs in a democratic society should be met by the extension
of specific rights such as the right to be informed, the right to inform, the
right to privacy, the right to participate in public communication ‐ all elements
of a new concept, the right to communicate.
(International Commission for the Study of Communication Problems, 1980:
265)
In a resolution in 1980, the UNESCO General Conference subsequently referred to a “right of
the public, of ethnic and social groups and of individuals to have access to information
sources and to participate actively in the communication process” (Hamelink, 2003: 158).
The UNESCO General Conference in Paris of 1983 adopted resolution 3.2 on the right to
communicate (idem), which stated that
the aim is not to substitute the notion of the right to communicate for any
rights already recognized by the international community, but to increase
their scope with regard to individuals and the groups they form, particularly in
view of the new possibilities of active communication and dialogue between
cultures that are opened up by advances in the media.
(UNESCO, 1983)
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Despite the endorsement of the findings of the MacBride Commission, however, “the veneer
of agreement was thin; instead of bringing the sides together, the process merely exposed
the gulf between them and entrenched the positions” (Alegre & Ó’Siochrú, 2005).
Supporters of the new order, including many members of the Non‐Aligned
Movement, were met with fierce resistance by mostly the United States and some other
Western countries. The right to communicate eventually became the victim of ferocious
ideological disputes, mutual distrust and incidental uprisings of paranoia which eventually
made it impossible to consider the merits of all arguments in a rational manner.13 Whatever
the reading of events one considers; the result was a clear victory of Western interests. The
political debate about a NWICO – and the related call for the recognition of a right to
communicate – effectively ended when in 1984 the USA, the UK and Singapore withdrew
from membership of UNESCO (Lee, 2004: 8).
After this escalation, the right to communicate quickly disappeared into oblivion.
Strategically, UNESCO moved away from its South‐East outlook to do its “utmost to appeal
to the West” (Mansell & Nordenstreng, 2006: 23) and abandoned its efforts to come closer
to a formulation of a right to communicate.14 As Hamelink (2003) observes, by the early 90s
the right to communicate had virtually disappeared from the UNESCO agenda. The NWICO
came to be seen as politically incorrect and a taboo15 within UNESCO (Mansell &
Nordenstreng, 2006) and with d’Arcy’s death in 1983 the discussion about a right to
communicate also ceased within the International Institute of Communication (Birdsall,
McIver & Rasmussen, 2002).16

3.2. WSIS and CRIS: Picking Up the Thread?
Already in 1972 Daniel Bell wrote about the coming about of what he called the post‐
industrial society. Yoneji Masuda is credited for coining the term “information society” by
making it the title of a book in 1980 (Webster, 2004).17 In his 1982 report on the right to
communicate Desmond Fisher dedicated a whole chapter on the changes leading to an
“information society” as one of the rationales to recognize the right. By the late 1990s,
discussion about the advent of the information society had “reached a new peak in
numerous national, regional and international forums” (Mansell & Nordenstreng, 2007: 21).
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In its 2001 report, the United Nations Development Programme focused on the
potential of new technologies for human development and elaborated on the challenges to
using the empowerment potential to include the “entire human race […] ‐ not just a lucky
few” (8). Also the EU is investing in the future as perceived to be laying in the coming about
of an information society. There has come a Directorate General along with a Commissioner
for the “Information Society and Media” complete with a five‐year policy framework called
i2010 (concerning primarily the use of ICT for so‐called eGovernment, access to and skills for
the use of Internet services).
So, there is ample agreement on the fact that information has become a major – if
not the defining – factor in developing modern forms of social organization. This transition
from an industrial to an information society – even if it were to be seen as a predominantly
discursive transition that has shaped policy construction ‐ also has wider implications for
politics and law. As Bovens (2003: 17) points out, the dominant features of the new
developments of deterritorialization, turbulence, horizontalization and dematerialization
greatly impact the functioning of the state based on the rule of law. Since the nation‐state is
no longer firmly in control of all aspects of society due to growing internationalization,
democratic control in the traditional sense within the nation‐state is increasingly insufficient.
Technological and social unpredictability and turbulent development then demand a sort of
flexibility that could undermine legal certainty. The primacy of politics is under pressure
from a shift from the arena of politics to the executive and civil society networks. Lastly, the
increasing use of and reliance on information systems in executing policy (such as
concerning immigration or tax collection) has converted “street‐level” bureaucracies into
“system‐level” bureaucracies which are entirely based on stratified sets of uniform
information that leave no place for individual space for manoeuvre. All these developments
lead Bovens to propose a new set of rights (which he terms “information rights”), which
would ensure equal opportunities, protection and participation of all citizens in addition to
those classical civic, political and social rights that have come to be seen as the core of
citizenship rights from the eighteenth century on. Similarly, McIver and Birdsall (2002)
identify what they call a co‐evolution of technological developments, international
organizations and rights protection since the ascendancy of the nation‐state, which nurtures
their hope that the next stage in technological advance will come with a further
development of rights.
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A separate issue that has given new momentum to thinking about the nature of
communication in modern times has been the advent of the Internet. The emergence of the
technology seemingly heralded a new age of global connectivity and interactivity and claims
for new human rights to go with it soon resembled and reinforced those made during the
1970s. With its introduction, much like before with the introduction of direct broadcasting
satellites, a shift is anticipated leading from “the distribution paradigm to an interaction
paradigm and eventually to a communication paradigm” (Kuhlen, 2004: 3). This shift then
holds the promise of redistributing power by challenging the dominant position within public
communication enjoyed currently by professional journalists and owners and privileged
further by a traditional interpretation of the freedom of expression (Idem). So, the Internet
is conceived of as a potentially revolutionary force producing “new ways of establishing
public opinion, new transfer mechanisms for the use of information, and new means for
generating political decisions” (Idem).
Of course, this is not the first vision of utopia accompanying the introduction of a
new medium. In fact, early studies imply that not so much has changed concerning
participation and that the impact of the Internet is not nearly as great as could have been
expected (see inter alia Scheufele & Nisbet, 2001; Polat, 2005). The lack of access, skills or
inclination to use ICT on the side of public authorities and large segments of the citizenry are
factors that still impede a deep change in political culture. Nonetheless, the potential of the
new technology remains rather breathtaking and it is undoubtedly at least partly a conscious
decision about how to make use of it. This latter point is of specific relevance for proponents
of a right to communicate, who see its realization not as an “automatic” consequence of
technological developments, or indeed of the protection of the freedom of expression, but
rather as a possible outcome of sound policy and law‐making.18
The opportunities the Internet offers for communication in and between societies
depend on the recognition of the rights to make use of them in the first place, thus giving
people an instrument to call for public policies that are necessary to exercise them. Even if
the Internet may be less troubled by problems of scarcity, inequalities in access, skills,
relevant content or language representation will remain powerful obstacles to any form of
empowerment. Also, it would be naïve to assume that the Internet is by its nature
“uncontrollable” – the growing power of search engines and software companies,
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possibilities of censorship19, and the political sensitivities involved in administering the
Internet20 all are issues that need to be considered.
To sum up, the most important argument for the urgency to re‐think current
assumptions about the adequacy of existing human rights protections tackling
communication is the two‐fold effect of the advent of a “information society”: it has
dramatically increased the potential for communication between individuals and groups and
thus may constitute a moral imperative to recognize new rights to parallel the new
environment while at the same time it has generated unprecedented threats to just that
communication.21 While certain human rights are threatened by social, political,
technological and economic developments, the coming about of an information society has
also brought about new opportunities for networking and thus the emergence of global
social movements and an increase in awareness about problems of exclusion. The early
experience of watching the idea of a right to communicate drowning in the political
quagmire within UNESCO before it could be calmly thought through and freely deliberated
upon brought many of its proponents to believe that it could not be states or industry, but
civil society which could proceed with the necessary debate that had so abruptly been
aborted.22
A growing number of NGOs (ranging from trade unions to faith‐based organizations
to human rights advocates) have emerged since the end of the political debate that are
concerned about one or more of the issues that relate to the right to communicate. The
emergence of the technology seemingly heralded a new age of global connectivity,
interactivity and empowerment and claims for new human rights to go with it soon
resembled and reinforced those made during the 1970s. While not all of them relate their
work to the older debates the growing awareness of problems such as the “digital divide”
has started to provide some common ground again. Also, recent political and economic
developments within media landscapes have triggered media reform movements in various
shapes that have sometimes framed their efforts within the claim on a right to
communicate (see Hackett & Carroll, 2006).
The decision in 2001 to convene a UN World Summit, which was to deal with “the
information society” (WSIS) was yet another event that triggered broader cooperation and
exchange between concerned actors. So even though the debate around a NWICO died out
within UNESCO, by the same token that it had led to an escalation of the ideological battles
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within international politics the ideal of a right to communicate continues to inspire activists
and scholars alike to argue for a human rights‐based approach to communication processes.
One of the most important initiatives that explicitly picked up the concept was the Campaign
for Communication Rights in the Information Society (CRIS, 2005), which was founded on the
eve of WSIS. An alliance of NGOs had collaborated in order to “use the right to communicate
to enhance other human rights and to strengthen the social, economic and cultural lives of
people and communities” (Lee, 2004: 9).
More than twenty years after the escalation of the debate within UNESCO,
proponents of the right to communicate now hoped for a revival of a human rights
perspective on communication processes. After all, since then, trends in international
communication such as increasing concentration, privatization and commercialization had
not done much to address the needs and problems that underlie the original call for the
right to communicate.23 So, after the debate about a NWICO had gotten stuck in the
quicksand of ideological polarization the problems underlying the earlier arguments for re‐
thinking the justness of the distribution of “hard” and “soft” power in the world of
communication had barely changed (Mansell & Nordenstrang, 2006; Mastrini & de Charras,
2005). The “information revolution” has a select number of clear winners and many losers
(Gher, 2002).
So civil society was greatly encouraged by then UN Secretary‐General Kofi Annan’s
announcement that this time, the World Summit was to be truly participatory and include
not only the usual government representatives, but also business and – for the first time –
civil society as partners on the same eye height (Padovani & Nordenstreng, 2005). The
trauma of ideological escalation seemed to have abided somewhat and when then, at the
dawn of a World Summit, even Kofi Annan announced that “millions of people in the poorest
countries are still excluded from the right to communicate, increasingly seen as a
fundamental human right” while the European Commission asserted that “the Summit
should reinforce the right to communicate and to access information and knowledge” (as
cited in Alegre & Ó’Siochrú, 2005, emphasis added), hopes were set high that this time
around, the hour was ripe for the international community to go beyond old fault lines,
finally address persisting injustices and introduce a perspective on information and
communication that would go beyond market logic and profitability.
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If the original call for a right to communicate primarily intended to introduce change
on an inter‐state level, the rights of individuals and groups had always underpinned the
philosophy of a right to communicate. This perspective, it seems, became more pronounced
and related to the effects of developments such as increasing intellectual property rights
protection on access to knowledge or the corporate dominance of liberalized media markets
on the diversity of information sources within the movement on the eve of WSIS. Also the
events of September 11 and the subsequent measures that were taken in the name of a
“war against terrorism”, such as the PATRIOT Act in the US, the Cybercrime Convention in the
context of the Council of Europe or the Framework Decision on a European Arrest Warrant24,
triggered grave concern among human rights activists that pointed to disproportionate
restrictions of well‐established rights, also in the domain of communication, for the sake of a
perceived increase in public security.
With the coming of “new media”, addressing exclusion from the infrastructure of
communication had come to be a possibility but had clearly not been translated into
effective policy. The concept of the “digital divide” had reformulated the imbalance that had
existed earlier concerning access to other means of communication to apply to the new,
digital media, referring to the “information rich” and “information poor”. In 2004, the year
between the first and second phase of the World Summit, according to statistics prepared
for WSIS25 less than 3 out of every 100 Africans used the Internet, compared with an average
of 1 out of every 2 inhabitants of the G8 countries. Indeed, there were more Internet users
in London than in the whole of Pakistan while there were still 30 countries with an Internet
penetration of less than 1%. Also, increasing liberalization and privatization of (media)
markets during the 80s and 90s had led to an intensification of concerns about cultural
diversity and content pluralism – also within developed nations and the EU – in the face of
increasingly monopolistic media markets (see for example Thomas & Nain, 2004). The
enduring clashes within international organizations such the World Trade Organization
(WTO) between proponents of the application of free trade rules to audiovisual services,
such as the US, and those advocating an exception culturelle concerning those services, such
as notably France and Canada, illustrate those worries. The 2006 UNESCO Convention on
Cultural Diversity may then be seen as an attempt to provide a counterweight to a perceived
neoliberal bias within agreements such as the General Agreement on Trade in Services
(GATS).26
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3.3. WSIS: No Reference in the Official Final Declaration
When the first part27 of the World Summit took place in December 2003, this time
hosted by the International Telecommunication Union (ITU) instead of UNESCO28, the US had
just rejoined UNESCO (in 2003). During the preparations for the Summit the “right to
communicate” resurfaced and became the centre of a heated debate during the preparatory
conference (Prepcom II) in February 2003 at Geneva. The renewed attention for the right to
communicate was largely caused by the emerging reality of global interactive technologies
and the expansion of social networking. These developments seemed to call even more
urgently than at the time of d’Arcy’s writing for a shift from the prevailing distribution
paradigm to an interaction paradigm. This shift would require a form of human rights
protection for the reality of communication as conversation.
In this spirit a draft declaration on the right to communicate was proposed by
representatives of civil society as a discussion document. Against this draft text
representatives of the World Press Freedom Committee protested that a right to
communicate would serve the purpose of muzzling the freedom of the media. This
opposition was inspired by the fear that a right to communicate would re‐vive the 1970s
Third World aspirations to create a new world information and communication order. Also
from within the human rights community the draft declaration was so forcefully attacked
that the CRIS movement decided to put the right to communicate (temporarily) on the
backburner. Instead the movement focussed on the more acceptable, although also
contested, notion of communication rights. During the Summit in December 2003 a
Statement on Communication Rights was presented to and adopted by individuals and
organisations present at the Communication Rights conference convened by CRIS.29
In the end, talk about relevant principles such as inclusion or participation remained
limited to references to deliberately undefined standards, rendered inconsequential due to a
lack of contextualization in existing governance structures concerning media and
telecommunication as well as the lack of consensus on their implementation (Hamelink,
2004a). Those who had hoped for the inclusion of communication rights into the discussion
and outcome of WSIS were clearly disappointed and lamented the preference for technology
over people, short‐sighted economic concerns over communication process and a lack of
context to include cultural and socio‐political dimensions of the digital divide and its related
problems (Cunningham, 2005: 19). The current shift to protect speech rights rather than
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speech opportunities was widely lamented. This time, it seemed, it was not the governments
arguing about the right, but rather civil society organizations such as the International
Federation of Journalists or ARTICLE 19, which expressed their concerns about the way in
which the CRIS campaign formulated their claim for a right to communicate.30
Eventually, Mr. Annan’s initiative to put the right to communicate on the official
agenda failed and there was no mention of it in any of the official WSIS documents – nor in
the declarations nor in the action plans. Also, no commitments were made on the side of
business to contribute to bridge the digital divide. The summit report on financing did not
mention any new recommendations concerning novel means of mobilizing the necessary
investments (Mansell & Nordenstreng, 2006).
As has become clear from the above, the “right to communicate” has led to and
continues to spark much controversy. Initially, it was “Western” nations that almost
intuitively distrusted the right as being a suspicious tool advocated to bring about state
control and thus erode press freedom. On the other hand, socialist and Third World nations
expressed concerns about the possible abuse of the right in order to keep up existing
imbalances and enforce an augmentation of the unwanted import of Western culture into
their countries (Fisher, 1982: 34).
Since this early juxtaposition, several different issues that are controversial about a
right to communicate can be distinguished and that still keep minds busy. Especially before
the WSIS took place, there was renewed debate and again “communication rights” became
one of the most controversial issues during the preceding preparatory committees (Kuhlen,
2003). Beyond developments in politics and technology, though, changes have also taken
place in the realm of law. While the right to communicate has not been put black on white
and no “declaration of communication rights” has been adopted by nation‐state actors,
judicial interpretation, emerging customary law, political realities that challenge and
influence legal systems and the interplay between different legal systems have all influenced
the relevant areas of the law – all without the need to change a single letter. Some of the
rights, which were aimed at by thinkers since Jean d’Arcy may in fact have come to be part
of the human rights regime already; others may still not be properly addressed or could be
addressed in a better way. In other words, the right to communicate in all its facets and
implications is here understood as a work in progress, which in itself does not weaken its
validity. As Birdsall aptly puts it: “The enunciation of a human right is a rhetorical statement
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of principle, not a statement that can address every circumstance that can arise over time
and place” (2006). Below, a brief overview of the most pertinent points of disagreement and
open questions will be discussed and related to recent developments in human rights law
and thinking.

4. Open questions and challenges
4.1. What kind of right?
In legal scholarship, rights are often classified into three “generations” of rights.
Those three generations differ concerning who holds those rights and certainly in their
degree of enforcement and recognition within the international community. Civil and
political rights (as codified in the International Covenant on Civil and Political Rights (ICCPR),
1966) are considered “first generation” rights, economic, social and cultural rights (as
codified in the International Covenant on Economic, Social and Cultural Rights (ICESCR),
1966) as “second generation” rights and collective, or so‐called solidarity rights as the “third
generation”. Whereas the sequence should by no means indicate a moral ranking or
chronological substitution, de facto there is a corresponding hierarchy when it comes to real‐
life enforcement. The first generation of rights is clearly the least controversial and best
enforced category of rights in most domestic and the international legal system at large.
Still, one could argue that those rights are interdependent (as had been recognized in
the original Universal Declaration, which did not differentiate between first and second
generation rights) and not mutually exclusive. In fact, many rights overlap those categories
(McIver & Birdsall, 2002). It would also not be correct to divide the generations of rights
according to their negative or positive character, although mostly, the first generation of
rights consists of so‐called negative freedoms, while the second mostly contains positive
rights that express certain standards of performance of states to provide certain resources
considered a minimum for a dignified standard of life. Third generation rights are still much
debated and have not emerged within one document that could provide an authoritative
interpretation of their content. Nonetheless, a number of powerful discourses have emerged
based on such rights, as for example those concerning development31 or the environment.32
The issues that pertain to the protection of communication as expressed in certain rights
would certainly fall into all those categories. So, for example the freedom of expression and
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the right to privacy are original first generation rights, which require non‐intervention by
public authority (albeit with positive obligations implied). The right to participate in cultural
life, on the other side, clearly would require state action to enable full participation.
Paradoxically, the characteristics that move the communication rights discussion into the
realm of third generation rights may in fact have been the starting point of the international
debate on a NWICO and still apply to current debates on the “digital divide”. As McIver and
Birdsall (2002) find, whereas traditionally communication was addressed through negative
freedoms, d’Arcy had called to strengthen the positive rights concerning communication
processes and eventually, communication was debated as a collective right, when the social
and cultural impact of broadcasting in developing countries came on the agenda.
When Bovens (2003) proposed the codification of information rights in national
constitutions he also faced the problem of a variety of rights, which are not all first
generation rights that can easily lead to an individual claim before a judge. While he
reiterated the argumentation that the distinction between those “generations” of rights may
in fact be anachronistic and overly formalistic, he proposed a three‐tier conceptualization of
information rights divided into primary, secondary and tertiary rights, which can be aptly
applied to the wider conception of communication rights.
Whereas primary rights refer to direct claims against governments, which are clear
and unequivocal enough to be adjudicated on the basis of individual claims, secondary rights
refer to “supporting” rights of citizens to gain access to relevant channels of information.
They are secondary since they do not entail any direct claim on access to information but
merely to channels that may carry such information. This in turn means that a duty of
governments to support citizens in gaining access (in liberalized markets this usually means
creating conditions in which markets will in fact work in a way to maximizes access rather
than providing for such access itself). Tertiary rights ultimately address the fact that
information held by government may not be sufficient in a time in which much relevant
information citizens need to engage in meaningful participation is held in private hands.
Thus, the government would then be obliged to create legal frameworks to enable access to
relevant information on a horizontal basis – between private entities.
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4.2. Positive obligations
Much of the argument for a right to communicate has been based on the inadequacy of
mere negative protection rights when it comes to communication. Existing provisions such as
concerning the freedom of expression would only contain a certain degree of freedom from
governmental interference, but no enforceable entitlement, a positive right, to request state
intervention in order to enable the effective exercise of those freedoms. When taking a
closer look at the legal texts and, maybe even more importantly, the developments in judicial
interpretation, it soon becomes apparent that the criticism is not (anymore) entirely
warranted.
Perhaps least surprisingly, second generation rights such as those pertaining to the
protection of cultural rights, contain so‐called positive obligations. So, for example, the
ICESCR includes obligations of states to take active measures for its promotion, as included in
Article 15(2). There are, however, also explicit provisions that mention obligations to act on
the part of state signatories, even when it concerns first generation rights, such as Article 2
of the ICCPR which places on states an obligation to “adopt such legislative or other
measures as may be necessary to give effect to the rights recognized by the Covenant”. The
right to participate in public affairs is contained in the ICCPR, Article 25. This right to
participate equally holds a promise for action by the state to help create the necessary
conditions to effectively exercise this right. This means that issues such as literacy, language,
education and even the distribution of economic resources could be addressed within this
framework. Its link with freedom of expression has been emphasized inter alia by the Human
Rights Committee, for example in its General Comment No. 25, it states
Citizens also take part in the conduct of public affairs by exerting influence
through public debate and dialogue with their representatives or through
their capacity to organize themselves. This participation is supported by
ensuring freedom of expression, assembly and association.
(as cited in Barker & Noorlender, 2003)
More specifically, both the freedom of expression and the right to private life have clearly
been interpreted to imply certain obligations by states to ensure their effectiveness by taking
positive action. Consequently, in its criticism of the right to communicate as a separate new
right, ARTICLE 19 keeps pointing out that there is a
“positive element” contained in the freedom of expressions and that
“interpretation by courts and other authoritative bodies has started to
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elaborate on the nature of these positive rights and, collectively, this
interpretation broadly encompasses the legitimate content of the right to
communicate.
(2003a: 2, emphasis added)
Those elements may include an implicit obligation of states to take measures to ensure a
pluralistic media landscape in order to ensure the effectiveness of a public right to receive
information from a variety of different sources – it is hard, however, to elaborate a more
detailed standard concerning these implications since there is no authoritative elaboration
on them. So, the development of these implications is largely left to the interpretation of
individual judges who greatly vary in their willingness to recognize positive obligations in the
first place and are sure to disagree on any more concise implications.
Also ensuring equitable access to the means of communication is an obligation of
states under international law (Barker & Noorlender, 2003). This obligation is not to be
understood as an individual right to access, thus there is no absolute right to broadcast
(Idem). It is rather usually translated as a duty to promote diversity and access by means of
public policy, such as licensing or “universal service” requirements when it comes to
telecommunication infrastructure such as enshrined in the EU Voice Telephony Directive.33 As
a consequence, any kind of media monopoly, public or private, would constitute a serious
and unwarranted restriction of the freedom of expression. Concentrations in the media
market can thus clearly be related to human rights requirements and the positive obligations
that come with it concerning state action.34 In times of the Internet, one could argue that the
obligation to provide effective access could even go further to include support to engage
with the new medium by providing necessary hard‐ and software and training (Barker &
Noorlender, 2003). Thus, an adequate level of access could be facilitated by distributing the
facilities for producing media within and between societies (Cunningham, 2005). This would
be what in Bovens’ (2003) systematization amounts to secondary information rights.
Another obligation which emanates from the guarantee of freedom of expression,
which includes the right to seek and receive information, refers to the right to information.
Clearly, here lies in fact the origin of the right, as was recognized in the early UN conference
of 1946. More specifically, journalists should be granted greatest possibly access to
information so that they can report on matters of public interest, which is a central condition
for democracy to flourish.
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If there is a positive obligation included in the freedom to seek and receive
information, though, this obligation thus far does not imply the duty to provide specific kind
of information – the “unwilling speaker” problem. Enforcing access to publicly relevant
information then remains in the realm of transparency and good governance provisions such
as for example the EC Regulation 1049/2001 on public access to documents rather than
human rights provisions. In times of increasing importance of access to information for the
functioning of citizens in an information society this is increasingly seen as a grave lacuna in
the catalogue of citizenship rights (Bovens, 2003; Curtin, 2000).
Also the protection of private life comes with positive obligations that go beyond
non‐interference. International courts have stressed that the advance in technology and
therewith the potential for surveillance of citizens must be equaled with rules to prevent an
erosion of rights relating to confidentiality of communication. Thus, the potentially “chilling
effect” of suspicions of Internet users they could be monitored is clearly recognized.35

4.3. Substance
When one has a passing look through all the different enumerations, grids and lists that have
addressed the right to communicate (or communication rights) and aimed at breaking it
down into components, the possibilities seem endless and not always overlapping (see for
example, CRIS, 2005; Hamelink, 2003; Harms 2002). Prominently, obviously, it is the
different processes of information exchange that are at the core of the right. Still, the
arguments quickly evolve to include enabling circumstances, such as access to resources or
pluralism of information sources and sometimes go on to refer to a more generally
conducive environment including the free sharing of knowledge, culture or literacy and
education.
One of the most controversial issues which have been proposed as part of the right
to communicate and hotly debated concerns the democratization of communication. It is
mostly understood by its proponents as a means to further democratize public decision‐
making, also when it comes to communication policy (see inter alia Fisher, 1982, Harms,
2002, McIver & Birdsall, 2002).36 This, however, only keeps making sense in case a certain
minimum of public policy is in fact applied to sectors that have become increasingly
liberalized in recent years. Another, related issue that has surfaced in discussions can be
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found in “Instant World”, one of the reports that were produced by the Canadian
Telecommission, inspired by d’Arcy’s work on the right to communicate, which contained a
passage on what they considered to be the essential components of the right: “The rights to
hear and be heard, to inform and to be informed” (as cited in Fisher, 1982: 15). In 2006 the
EU Commission’s White Paper on a European Communication Policy considered it a matter
of citizenship to have a “right to be heard” (European Commission, 2006: 13). Clearly, the
empowerment sought and assumed by its proponents to be effectuated by the
implementation of a right to communicate directly relates to power within political decision‐
making. In last consequence, amplifying the freedom of expression has the intention to give
those a voice that would otherwise not be heard.
The need for such empowerment is found in a flaw in the assumptions that underlie
the ideal of freedom of speech. The ideal assumes equality of rights of the individuals taking
part in communication processes, who are thus enabled to deliberate on matters of
common interest and ultimately reach mutually beneficial decisions. Within such an
environment, relying exclusively on the protection of the freedom of expression is
inadequate to address the processes of control and prevent the abuse of power. In last
instance, this may seem to imply a right to be heard, since “it is no good having a right to
communicate if no one is listening” (Lee, 2004: 5). While in the end, the claim to a right to be
listened to refers to a deeper cultural change that is assumed to be inherent in a proper
implementation of a right to communicate, naturally, the legal implications of such a claim
can merely be concerned with protecting and possibly enhancing everyone’s opportunities
to speak out and to have everyone potentially get access to public communication and vote;
not with forcing anyone to listen.
In sum, if there is a common denominator to most of the existing work on the topic,
it would be that the content and reach of the right or rights that are formulated go far
beyond what is addressed by the traditional freedom of expression and information with the
aim of enabling “every individual or community to have its stories and views heard” (Barker
& Noorlender, 2003). Mostly, the arguments build forth on the recognition that certain
minimum enabling conditions are necessary to give meaning to any freedom.37 Another
much cited minimum includes the rights to “inform, be informed, active participation in
communication, equitable access to infrastructure and information, privacy” (Richstad &
Anderson as cited in McIver, Birdsall & Rasmussen, 2003: 8).
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Categorizing certain elements of the right has also brought about a variety of
approaches. To distinguish the most important elements of communication, for example.
However, it may be of little use to formulate specific rights and entitlements as opposed to
freedoms (as Desmond Fisher has done) since positive obligations that freedoms are
interpreted to imply may render this approach fruitless. Also to speak of a “hierarchy”, as
has been done elsewhere by Jean d’Arcy, may trigger misleading discussions about whether
or not some of the “low priority” rights should be considered fundamental human rights at
all. Also, the reverse route has been proposed, which would find the meaning of a right to
communicate by negatively formulating the conditions under which such a right would be
violated (Hamelink, 2004b: 209).
So, despite of the numerous efforts to clarify the content and delineate more clearly
the boundaries of the discourse, there is an impasse that has persisted to this day, when it
comes to finding a “definition embracing both universality and legalistic precision” (Birdsall,
2006). An additional complication in defining a right to communicate stems from the
possibility that people may want the recognition of their preference not to communicate. In
one of the first UNESCO expert meetings on the Right to Communicate (in the 1970s) one of
the participants (Gary Gumpert) raised the question about the right not to communicate.
Should people be entitled to refuse communication? As a matter of fact, many legal systems
in the world recognize the right to remain silent. This implies that the accused can refuse not
to speak and remain silent lest they incriminate themselves. This right is recognized in
international (International Covenant on Civil and Political Rights, ICCPR) and regional human
rights instruments (for example in the European Convention on Human Rights, ECHR, Article
(6)) and in the jurisprudence of the European Court of Human Rights (ECrtHR). The right to
silence is a constitutional right in countries like the US (in the Fifth Amendment to the
Constitution), India and Ireland; it is protected in Canada under the Canadian Charter of
Rights and Freedoms, and in Criminal Codes of France and Germany.

4.4. Should the right to silence also be accepted outside judicial proceedings?
This is a challenging proposition in societies that are increasingly communication‐intensive –
or even communication‐saturated. In many countries one is today permanently surrounded
by people who incessantly talk with others through their cell‐phones or who communicate
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around the clock with SMS messages. Even if you are not a politician, chances are that
journalists want you to communicate your ideas about the Middle East to the world at large
in the ever more popular street interview. With all this communicative pressure (some)
people may want to retain their sanity. People may also realize that in many situations not
communicating may be much better than communicating. In human disputes, for example,
communication processes offer no guarantee that conflicts de‐escalate. Communication
between parties in dispute is unlikely to support de‐escalation if those parties are too angry
with each other, or feel too threatened.
Communication is also problematic in situations of inequality. Between unequal
partners there is a strong likelihood that continued communication serves the stronger party
better than the weaker party. In unequal marital relations, for example, the advice (given by
professional counsellors) to continue to communicate is often fatal for the more dependent
partner. He or she needs to dissociate from the relationship (maybe only temporarily), there
needs to be space to self‐empower, to gain a more autonomous position which is impossible
as long as the exchange continues. The stronger party is too loud and leaves no space for
independent thinking. Dissociation is the deliberate withdrawal to create the silence in one’s
head that is essential to autonomous thought and choice. Genuine communications – such
as in relational communication – require moments of silence. Just like the implementation of
a right to communicate would demand the proliferation of complimentary WIFI‐zones, the
right not to communicate needs the creation of places of silence. In many urban areas such
places have been closed down out of fear of vandalism: they need to be opened again and
preferably 24/7. Learning the practise of non‐communicative formats like silence should also
be part of communication training programmes.

4.5. Whose Right?
When the debate about the NWICO entered the international political fora, the right to
communicate quickly became almost exclusively interpreted, depending on one’s
perspective, as a sword or shield in the hands of nation‐states to either force entry into
foreign markets for one’s information products (as was feared for by those states sceptical
of American cultural dominance) or to censor foreign inflow of information (as was assumed
on the part of Western nations and the dominant media industries they hosted). The
emphasis on the implications of recognizing a right to communicate for collective actors such
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as communities or indeed whole states, however, may have muddied the waters by
triggering overly fearful reflexes.
Certainly, taking a human rights perspective on communication is also apt to address
global inequalities and to apply to collectives in addition to individuals. However, it would be
rather paradoxical to start with considerations of the implications of a human right for the
rights of sovereign nation‐states in their international relations. In fact, human rights seem
to be the altogether wrong category to apply to those issues at the level of international
relations, since those are clearly regulated by different branches of international law. Human
rights law is concerned with human beings – individuals as well as groups – whereas states
are an altogether different category of legal entities, against which this set of rights was first
pronounced. So, even if the beginning of the debate may have been overshadowed by a
concentration on state actors, the root of the right to communicate should be remembered
to lie in arguments concerning human dignity. The next question to address then would have
to be whether the right to communicate should be understood as an individual or a
collective right or whether it entails a set of rights consisting of both.38

4.6. Against Whom?
Addressees of human rights articles are states, not private entities. Human rights were
meant to be a protection against state authority, since proportionate to its powers the
potential of violations by the state is great. This may seem as a contradiction to the concept
of a right to communicate, since it implies certain standards to which also private entities
would have to adhere.39 For example, the right implies access – to infrastructure as well as
content. At a first glance, this may be of more relevance to media policy makers than media
professionals. In a more indirect way, however, access to the media may also mean that
journalists would have to change the way they work in order to include more marginalized
groups in society “behind and in front of the camera”.40 There is a justified suspicion
concerning governmental interference with media content – on the other hand, there
already is wide consensus on the fact that certain content considered harmful (such as
pornographic material that could harm young viewers or certain types of speeches that are
considered to incite hate) can and ought to be addressed. Also, states may well play a role
not necessarily by means of restriction but could extend support for the production and
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distribution of alternative material. This may be considered a task which public service
broadcasting would probably be most eligible to fulfil. Ultimately, democratization of public
communication is the declared aim of proponents of a right to communicate (see Lee, 2004;
Kuhlen, 2003) since it is expected to lead to a “distribution of communication power from
the few to the many. From the elite to the grassroots” (Traber, 1999: 8).
The question, if it is then realistic or in fact desirable that governments are the sole
addressees of human rights provisions, as is the case today, thus still remains relevant.
Despite reasonable concerns against the application of human rights to relations between
private entities41 there are also reasonable arguments in favour of at least considering an
alternative reading. When one looks at the actors that violate human rights, certainly, states
remain top of the list, were it only because of their (theoretical) monopoly on coercion. Still,
the decisions and choices of private actors can directly affect human rights. Even ARTICLE 19,
which is clearly opposed to expanding the right to communicate beyond existing provisions,
recognizes a need to include private actors when considering the effectiveness of certain
human rights. This goes even more so at a time when many domains of social life that have
formerly been run by the state are in the process of being privatized.

4.7. Codification
The above already hinted at the possibly most controversial issue that has led to the most
widespread misinterpretations, legitimate criticisms and virulent clashes.42 Should a new
right or a new set of rights be codified in legal documents such as international treaties or
domestic law? It is the question of whether introducing a positive, codified new right would
undermine existing rights, which has over and again resurfaced in the debate. For example,
the World Press Freedom Committee, established in the course of the debate about a
NWICO, has persistently argued that the codification of a right to communicate would
eventually undermine the universal claim of the right to freedom of expression, as codified
in Article 19 of the Universal Declaration of Human Rights, since it was “very likely to
become a collective substitutive right” (Kuhlen, 2003: 2, emphasis added). This, in turn is
considered as a dangerous path, since it could open up the door for state control over who
would be allowed to communicate – also the argument in favour of defending cultural
autonomy by restricting the import of foreign cultural goods could not weight up against this
danger. Also today, potential government abuse ranks high among the criticisms.
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However, many of the concerns that have been brought forward against the right to
communicate are in fact shared by its advocates, even if they do not agree in their analyses
of the negative consequences of the introduction of such a right. Also d’Arcy repeatedly
emphasised that his idea never was meant to imply the abolition of existing rights and
freedoms.
Rather than replace existing rights, the point of a right to communicate is to address
the omissions in current protection and “correct for” inequalities in power. This could mean
formulating an additional right, but might as well be realized by emphasizing the
interdependence of current rights and criticize their interpretation as too narrow to cover all
relevant processes to protect communication from hegemony and interference. The real
problem may turn out not to be the lack of a new right, but the lack of duly implementing
existing rights by mainstreaming them in all relevant areas of law and policy.

5. Concluding remarks
The introduction of any new communication technology will not per se change the world we
live in – it may well broaden our options. Brecht used to wonder why radio was just imitating
the uses of media before it. In his analysis, the problem was that it had not been invented
for a specific social purpose and thus came short of its inherent promise. Again direct
satellite broadcasting, as well as the Internet, are but mere opportunities, the impact of
which largely depends on the way they are employed. How we chose to use them in turn
depends on our perspective on the point of communication – whether we approach the
information society from an economic point of view and emphasize the importance of the
international transfer of data in order to enable more efficient production and trade in
goods and services or whether we approach new technologies from a human rights
perspective, focusing on its potentials for realizing human needs. The mere existence of the
Internet will not foster democratic participation in the absence of a deliberate decision to
develop it and encourage its use for those purposes just like direct broadcasting satellites did
not per se foster global interactive communication.
In this sense, the right to communicate is an articulation of a human rights
perspective that seeks to “reinforce an environment of mutual respect, and to build the
capacities of all in communication” (Alegre & Ó’Siochrú, 2005) and which would make the
consideration of entitlements concerning the use of old and new technologies for the
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fostering of communication mandatory when formulating policy and law that determine its
potential threats and contributions to opportunities for and the quality of communication.
Enforcement then remains the big problem, since moral declarations tend not to be a
powerful tool to ensure compliance in the absence of strong mechanisms of enforcement
(Hamelink, 2004b: 211).43 Still, also activists that today plead for the recognition of
communication rights are aware of the problems of codifying some aspects of those rights
and recognize the value of alternative standard‐setting mechanisms. So, for example, the
People’s Communication Charter, drafted with a similar intention as the much criticized draft
Declaration on a Right to Communicate, states that it “aims to bring to cultural policy‐
making a set of standards that represents rights and responsibilities to be observed in all
democratic countries and in international law”.
In the context of codification reflection on the right to communicate needs to
address the observation that ‐ in existential essence ‐ human beings do not need the formal
entitlement to communicate. The sending, receiving, and exchanging of signals is part of
their biological constitution. Like most other animals humans are communicative beings. In
other words: they will communicate anyway unless this facility is forcefully taken away from
them which in effect means that life is denied to them. As long as the right to life is
recognized and respected, there is an implicit recognition of a right to communicate. The
real problem of a right to communicate emerges in relation to:
•

what people communicate about: the content of communication;

•

with whom they communicate: the actors people communicate with;

•

what the purposes of human communication are;

•

how human communication is organized; and

•

what the effects of human our communication are.

What is really at stake is the legal protection of the contents, actors, effects, purposes and
structures of human communication. The formally recognized right to communicate
contents may imply those contents are “politically correct”. This would however construct a
serious obstacle to the freedom to communicate. Therefore, a right to communicate is not
primarily a communication right, but a social and cultural right that demands that societies
accept the reality of human differences. A right to communicate proposes that societies
learn to live with the “permanent provocation” (Foucault) of living with “others” that exist in
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widely differing universes. Mature societies are “agonistic” arrangements which means that
people are forever in dispute about the quality, the purpose and the direction of their co‐
existence. Only the full acceptance of this reality creates the social environment in which a
right to communicate is a sensible proposition.

5.1. Where to move from here?
Already during the earliest stages of the discussions about a right to communicate the view
had been articulated that before thorough deliberations would have led to some basic
common understanding “defining terms [was] like putting the cart before the horse”
(Birdsall, 2006). Subsequent efforts within UNESCO, however, seem to have concentrated
primarily, if not exclusively, on finding a comprehensive, universal legal formulation, which
led to much frustration and friction. Again today, after the impasse as a consequence of the
political éclat in the 80s and a renewed interest in the concept around WSIS, there are good
reasons to remind ourselves of the arguments in favour of seeing the debate on the right to
communicate/communication rights as an “open work”, as proposed by Birdsall (Idem).
Making an end to the debate by proposing a final, comprehensive definition of the right(s) at
stake is thus neither the intention nor within the reach of the present work. Neither is
lobbying for a particular legal formulation or a specific roadmap for the implementation of
such a right. Rather, inspiration is drawn from arguments that point to a lack in current
legislation and policy due to a limited recognition of the relevant elements of
communication processes in society in order to realize the ideal of human dignity. It is
proposed that with the positive and negative changes and potentials that “information
society” developments are bringing about, those arguments have gained rather than lost in
relevance during the past decades.
Whereas much work has been done concerning the definition and formulation of a
right to communicate, there is a lack of research that empirically investigates current
developments that influence communication processes through the prism of human rights
standards at the national, regional and global level. It may be that the debate around WSIS
will trigger renewed research interest in communication processes from a human rights
perspective. Unfortunately, so far, young researchers’ work has been very limited (see for
example Dakroury, 2006; Cunningham, 2005).
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A meaningful approach to thinking about the right to communicate may come from
reflections on the right to health. In a series of legal instruments international law provides
for a basic human right to health. Most prominently in the International Covenant on
Economic, Social and Cultural Rights (1966) Article 12, formulated this as “the right of
everyone to the enjoyment of the highest attainable standard of physical and mental
health”. The right to health should be seen in the light of the description of health as
provided by the constitution of the World Health Organization (WHO): “a state of complete
physical, mental, and social well‐being, and not merely the absence of disease or infirmity”
(WHO, 1946). This right obviously makes little sense in its literal sense. No one can have a
legal right to good health and claim the parallel state obligation to provide this. Good health
is among others related to genetic factors that states have little influence upon.
The right to health is therefore usually seen as the entitlement to good and adequate
health care, or in other words to an environment which enables the attainment of the
highest standard of health. Parallel to the way in which the right to health is framed as
entitlement to an enabling environment, a similar conception can be argued for
communication. The right to communicate would then be framed as the entitlement to an
environment that enables people to enjoy communication in the interactive sense that
d’Arcy wrote about: communication in the sense of talking with others and listening to
others. This communication is clearly rather different from the modality of communication
that dominates most people’s daily lives. Much of people’s daily communication is
interactive only in a shallow sense and is mainly tactical in nature. People ask questions, give
directions, provide encouragement or mete out punishment, express praise or indignation,
shout and babble. “Tactical communication” does little to bring about mutual
understanding; it often contributes to misunderstanding and misinterpretation, to the
confirmation of stereotypical images and firmly held assumptions about other people’s
minds.
Genuine

interactive

communication

should

be

understood

as

“relational

communication”. Most people – with only few exceptions – live in communities. For these
communities to be sustainable people need to share language in conversation in order to
understand each other. Mutual understanding is not possible without “relational
communication”. This becomes even more critical as communities – through changes in
global demographics – evolve into multi‐cultural and multi‐religious communities. Lest these
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new communities get entangled in violent and possibly lethal conflict, the freedom of their
members to engage in genuine dialogue is vitally important. “Relational communication” is
the essential response to the intensification of conflicts around the world between people of
different origin, religious values, cultural practices and languages. It is a crucial instrument in
the realization of human security.
“Relational communication” refers to interactions in which others are seen as unique
individuals with faces, stories, experiences, in which others are goals and not instruments
and through which we want to understand who this other is – even if he/she is a terrorist.
This kind of communication requires – much like health – an “enabling environment”.
Relational communication implies that people do not just talk to others but talk with each
other and in this interaction feel free to say what they think and thus speak up. Relational
communication also implies that people listen to each other. Not merely in the defensive
sense in order to be prepared for rebuttal but with empathy and reflexivity in order to be
able to see reality from a different perspective.
The key dimensions of the enabling environment for relational communication are
trust and skills. For people to really speak up and talk with others about their thoughts they
need to feel secure. This requires an environment in which people can trust that their
interactions are not monitored by third parties. It would seem plausible that under the
conditions Armand Mattelart describes in his book on global surveillance people are not
enabled to realize relational communication. National measures (such as the US Patriot Act)
and international instruments (such as the surveillance network Echelon) do not create a
social climate that encourages people to freely speak up (Mattelart, 2008).
Participation in relational communication is an engagement with a very difficult
mode of human communication. It requires the skills to question one’s own judgments and
assumptions, to reflectively and actively listen and to be silent. For the training of such skills
public resources need to be allocated to formal and informal educational institutions.
Additionally to the dimensions of trust and skills, other requirements would include a
pluralism of information media, broad access to information sources and the inclusion of all
individuals and groups that are commonly excluded from societal debate and dialogue.
The proposal for the entitlement to an “enabling environment” raises the question
whether this can be an enforceable and justiciable right. This may be an obvious and yet
wrong question. Human rights are not necessarily the same as rights in positive law. They
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primarily reflect moral aspirations about the ways people should live together. Some of
these aspirations will be transformed into positive legal obligations others may not. In all
cases they provide essential guides for future shaping of the national and international social
order. In this context a reference to Article 28 in the Universal Declaration of Human Rights
seems pertinent. The article states “Everyone is entitled to a social and international order in
which the rights and freedoms set forth in this Declaration can be fully realized”. The records
of the discussions on this article (in the drafting group of the UN Commission on Human
Rights, 1948) show that this right was not seen as a justiciable right for individuals but as an
acknowledgement of the view that the enjoyment of human rights does depend upon the
quality of social and international relations (Eide, 1992: 435). The recognition of this rather
abstract principle did have far‐reaching consequences in the practice of world politics. It did
inspire political measures in such field as decolonisation, racial discrimination and social
development.
In a similar sense the adoption of the right to communicate could be seen as an
inspiration for the international community to promote and protect the extension of the
classical claims to freedom of communication from tactical communication to relational
communication. In order to move ahead, as suggested above, there will be the urgent need
for more academic research on the various questions that we posed and on the dimensions
of the enabling environment. Equally, there will be the need for the continuation and even
intensification of the activist movement that was mobilised around the WSIS. The future
realisation of the right to communicate requires the combined efforts of communication
scientists and communication activists.
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3

The Soviet proposition to include a prohibition of “diffusion of deliberately false or distorted
reports which undermine friendly international relations” as a limitation to the freedom of
information was firmly opposed by the US delegation with the argument that this would open the
door to state‐sponsored censorship. Paradoxically, it did not see this same danger in including
such broad concepts as “national security” in its list of legitimate restrictions of this freedom (for
further elaboration see Whitton, 1949).

4

More generally one could point to the different approaches to rights and the schism between
natural rights doctrines such as advocated by Kant and more positivist approaches that have
dominated legal scholarship especially within the Anglo‐American world since Bentham and
Austin rejected the assumptions of natural law (Olson, 2003).

5

The phrase was coined in his book “The Gutenberg Galaxy” in 1962.

6

In fact, at the time when d’Arcy articulated his perceptions, cable television, which at its
introduction had been expected to realize greater democratic participation, was in the process of
commercial concentration and regulation (Surman, 1996, as cited in McIver & Birdsall, 2002: 10).

7

At about the same time that d’Arcy expressed his concerns about the lack in human rights
protection he saw developing, similar thoughts were vented by the Organization of American
States in the American Convention on Human Rights. Even though no direct reference to a right to
communicate can be found in the document, communication was clearly put into the context of
political economy and new technology, signaling a need to expand the protection of freedom of
expression (McIver, Bridsall & Rasmussen, 2003).

8

For a detailed discussion on Brecht’s ideas see Wöhrle (1988).

9

While D’Arcy’s article and formulation of a right to communicate was certainly visionary and
triggered a widespread debate on such a right, his contribution did not specify the content of any
such right. In fact, later attempts to define one comprehensive right to comprise all the relevant
processes may have led to a lot of pointless attempts to come up with an exhausting definition.

10

The Western understanding of freedom of expression was clearly not shared by many of those
new UN member states, who were critical of what they perceived as a continuation of colonialism
in Western dominance of global information flows and media monopolies. Thus, for them, the
right to communicate was a “means for development and independence, a rationale for their
national identity” (Kuhlen, 2003: 2).

11

E.g. Article 22 of the Universal Declaration of Human Rights (UDHR) reads: “Everyone, as a
member of society, has the right to social security and is entitled to realization, through national
effort and international co‐operation and in accordance with the organization and resources of
each State, of the economic, social and cultural rights indispensable for his dignity and the free
development of his personality”.

12

Simultaneously, the introduction of an international fund to facilitate the development of media
and communication infrastructure in developing countries was discussed as a measure to prevent
future deadlock. However, this so‐called “Marshall Plan for Telecommunications” failed to gain
the necessary financial support (Mansell & Nordenstrang, 2006: 23). The establishment of a
commission can be seen as a compromise after there had been political deadlock around a draft
declaration on “fundamental principles concerning the contribution of the mass media to
strengthening peace and international understanding, to the promotion of human rights and to
countering racialism, apartheid and incitement to war” containing references to state
responsibility for the media. Perhaps more cynically, the establishment of the MacBride
commission could even be seen as “the basis of a manoeuvre to play down the anti‐imperialist
momentum of the Non‐Aligned Movement’s advocacy of a new international economic order and
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to neutralize attempts designed to enable the United Nations system to set standards for the
mass media” (Idem: 22).
13

It is today hard to imagine how high emotions must have ran at the time and to separate rhetoric
from content, but reading about “UNESCO […] being coopted by the Soviet bloc and its radical
allies to wage warfare against the West and the free press” gives us some indication (Gulick, 1983:
8). Also Sean MacBride himself has being described as “idealist” (Mansell & Nordenstreng, 2006:
23), by some but referred to as “Moscow aligned radical”, “former leader of the Irish Republican
Army and a long‐time Socialist radical” by others (Gulick, 1983).

14

In 1988, the MacBride Report went out of print. UNESCO decided not to have it republished. It
took private initiatives to have it republished later Eventually the World Association of Christian
Communication (WACC) did and subsequently set up an alliance of NGOs to lobby at the
International Telecommunication Union to include civil society in its decision‐making process (Lee,
2004: 9). In 2004, Rowman & Littlefield republished it acknowledging its importance for current
debates (Mansell & Nordenstreng, 2006).

15

As Kuhlen reminds us, the “struggle over the r2c [right to communicate] was a shock, and the
shock was so lasting that even today the mention of the r2c leads to an almost automatic,
categorical refusal to include phrases to do with “communication” or “communicate” in official
political documents” (Kuhlen, 2003: 1).

16

In the late 1990s UNESCO renewed its efforts to highlight problems of inequality in emerging
information societies (without mentioning the politically sensitive term NWICO). Several
conferences were sponsored during which the emphasis was to be put not on the technological
developments, but the legal, social and ethical dimensions of the ongoing changes. The emphasis
once more lay on access, education and the protection of rights associated with communication
processes (Mansell & Nordenstreng, 2006: 21). In 1988, the MacBride Report went out of print.
UNESCO decided not to have it republished. It took private initiatives to have it republished later.
Eventually the World Association of Christian Communication (WACC) did and subsequently set
up an alliance of NGOs to lobby at the International Telecommunication Union to include civil
society in its decision‐making process (Lee, 2004: 9). In 2004, Rowman & Littlefield republished it
acknowledging its importance for current debates (Mansell & Nordenstreng, 2006).

17

While he recognized the potential for abuse by the state, his emphasis lay on technologies’
potential to bring about a better life on the globe including the liberation from subsistence labour,
the realization of direct democracy and education and health within everybody’s reach. Other
writers, such as Alvin Toffler and, prominently, Manual Castells have contributed to the literature
on the subject and the popularization of the term “information society”. Whereas the former
refers to the discernable changes as the “third wave” (1980), the latter published an influential
trilogy on the “Information Age” (published between 1996 and 1998) and what he terms the rise
of the “network society”, defined as a society where the key social structures and activities are
organized around electronically processed information networks.

18

Supposing certain social, economic or political effects as an automatic consequence of the
introduction of technology is a well‐known and persistent error, which may be best researched in
the field of “communication for development”. Much of the early efforts of using ICT to
“modernize” developing nations were rendered futile as a result of an overly simplistic causal
model informing interventions. The emphasis on hardware and access turned out not to bring the
expected benefits and powerful critiques soon pointed out growing dependency rather than
independence as a consequence of aid (Cambridge, 2007). Whereas there have been significant
paradigm changes in how the issue of development, at least theoretically, is approached in order
to include considerations of sustainability and context, today it seems as if the “information
society” discourse is walking right ahead into the same trap called “technological determinism”;
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the belief that context will be “determined” by technology and not the other way around. As
Negroponte puts it: “Computers are not moral; they cannot resolve complex issues like the rights
to life and to death. But the digital revolution, nevertheless, does give much cause for optimism.
Like a force of nature, the digital age cannot be denied or stopped. It has four very powerful
qualities that will result in its ultimate triumph: decentralizing, globalizing, harmonizing, and
empowering” (1995: 68). Like Negroponte expects a “force of nature” to bring harmony and
empowerment by the grace of its very characteristics, Kuhlen (2004) seems to anticipate the mere
existence of the Internet to bring about a shift from an information to a communication
paradigm. Rather than waiting for change to just happen, however, Hamelink (2004c) asks us to
recognize the necessity to change the way we deal with technological opportunity and adapt our
human rights standards to utilize the new potentials if we want there to be any kind of shift for
the better.
19

As a current example for the effectiveness of censorship of the Internet effective government
action in the Burma of 2007 can be pointed to.

20

Much of the controversy that surrounded negotiations during WSIS concerned the role of the
Internet Corporation for Assigned Names and Numbers (ICANN) in Internet governance and the
influence of the US on the body.

21

So, whereas the Internet has brought universal connectivity into the realm of possibility,
technology also brought about previously unthinkable opportunities for activities such as data‐
mining and its potential abuse or scams such as phishing. Satellites have enabled truly
international communication on a mass scale and have all but extinguished the problem of
scarcity, while at the same time the new possibilities have also revolutionized the means of spying
and surveillance in ways previously only confined to the imagination of visionaries such as George
Orwell. Decoding the human genome has brought us closer to understanding and treating serious
diseases, but has also generated novel potentials for privacy violations. Current policies of
privatization and liberalization on a global scale hold the danger of exclusion and serious human
rights violations: registering copyrights for the human genome, proposals to auction the
electromagnetic spectrum to the highest bidder, conglomeration of media and
telecommunication companies on a global level all are symptoms of an increasingly economic
rationale that is driving developments in the information society. Post 9‐11 measures have been
but the latest examples of how the new environment could enable for deeper intrusion in the
lives of all than had previously been possible, even in times of crisis and fear‐driven decision‐
making that tends to overreaction. Not long ago it simply would not have been possible to have a
biometric passport, genetic databases or automated face recognition used for airport controls. It
has clearly become much easier for police and intelligence agencies to watch, intrude and follow.
This is not to say that there is no benefit to improved methods of police work. Still, an apparent
shift from investigation to prevention that goes along with a great faith in the trustworthiness of
technology and benevolence and integrity of those using it is a great potential risk that warrants
close monitoring and a solid basis for protection of the individual Increasingly, the concern that
has long been voiced within the civil society organizations such as Statewatch, also the scientific
community is becoming aware of great changes surveillance is bringing. Initiatives such as the
launch of the peer‐reviewed journal “Surveillance & Society” or the German research network
“Surveillance Studies” are an indications of this growing interest.

22

The annual meetings of journalists and academics in the form of the Mac Bride Round Table was
one of those initiatives, which continued throughout 1999 (Alegre & Ó’Siochrú, 2005).

23

On the contrary, the application of the international free trade rules to cultural products and the
strengthening of the intellectual property rights regime was widely seen as a further threat to
cultural sovereignty and access to knowledge of the least powerful.
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24

Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States.

25

Available online at: (http://www.itu.int/wsis/tunis/newsroom/stats/). [Retrieved 06 March 2008].

26

For a more detailed analysis of this issue see inter alia Graber (2006), Pauwels and Loisen (2003).

27

The second part of the Summit took place in November 2005 in Tunis. The choice of the venue
had led to widespread criticism given Tunisia’s human rights record and led to a boycott by some
civil society participants.

28

Even though UNESCO had led efforts to draw renewed attention to the legal, social and ethical
dimensions of the “information society”, the organization does not come up in the early
documents concerning the WSIS (Mansell & Nordenstreng, 2006). As they further explain, ITU was
at the time eager to reposition itself as an organization with the capacities to shape international
communication after telecommunication policy had long been craven by privatization and
liberalization policies.

29

See online: (http://www.worldsummit2003.de/en/web/602.htm). [Retrieved on 12
September 2008].

30

Notably, though, for example ARTICLE 19 did not reject the concept of a right to communicate as
such, but rather came up with its own statement on its contents, derived from existing provisions
of international law (ARTICLE 19, 2003a).

31

See for example the 1986 General Assembly Resolution on the Right to Development
(A/RES/41/128). Again in 1993, the Vienna Declaration on human Rights affirmed the right to
development as a fundamental human right. In 2003 the Secretary‐General issued a report on the
right to the General Assembly.

32

See for example the 1972 Stockholm Declaration of the United Nations Conference on the Human
Environment or the 1992 Rio Declaration on Environment and Development.

33

Directive 98/10/EC, 26 February 1998, OJ L101/24, 1 April 1998.

34

See for example Radio ABC v. Austria (App no 19736/92) 20 October 1997.

35

See for example Kruslin v. France (App no 11801/85) 24 April 1990; Klass and Others v. Federal
Republic of Germany (App no 5029/71) 6 September 1978.

36

As Fisher has explained this claim: “The right to communicate is an extension of the continuing
advance towards liberty and democracy. In every age, man has fought to be free from dominating
powers ‐ political, economic, social, religious ‐ that tried to curtail communication. Only through
fervent, unflagging efforts did peoples achieve freedom of speech, of the press, of information.
Today, the struggle still goes on for extending human rights in order to make the world of
communications more democratic than it is today” (1982: 12). This even extends to the content of
the very right itself.

37

In ARTICLE 19’s view, for example, even based merely on the existing norms, the right to
communicate could be best seen as an “umbrella term” that could entail “the right to a diverse,
pluralistic media, equitable access to the means of communication, as well as to the media; the
right to practice and express one’s culture, including the right to use the language of one’s choice;
the right to participate in public decision‐making processes; the right to access information,
including from public bodies; the right to be free from undue restrictions on content; and privacy
rights, including the right to communicate anonymously”. See for example Toby Mendel’s
contribution,
available
online
at
(http://portal.unesco.org/ci/en/ev.php
URL_ID=9436&URL_DO=DO_TOPIC&URL_SECTION=201.html). [Retrieved on 28 July 2008].
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38

Indeed, to our knowledge, there is no definition or description of a right to communicate that
would deny that individuals are the holders of its entitlements. There are, however, strong
arguments to extent protection and positive action that are implied in such a right to groups of
people such as “indigenous” peoples or “the disabled”, who are systematically excluded from
communication processes.

39

For examples, some advocates of the right to communicate have argued for the imposition of
legal obligations on private entities such as for example the commercial media in order to
“provide the fullest possible information about local, national, and world politics; to grant access
to minority voices or to contribute to social progress or cultural diversity” (Barker & Noorlender,
2003).

40

For example, consistent stereotyped imaging of people with a disability would then be framed not
as an issue of “political correctness” but rather as an infringement on the dignity of people with
disabilities, who have a right not to be stereotyped. Interestingly, the 2006 UN Convention on the
Human Rights of People with Disabilities proscribes states to “adopt immediate, effective and
appropriate measures” to “combat stereotypes, prejudices and harmful practices relating to
persons with disability” (Article 8(1)(b)) including to encourage “all organs of the media to portray
persons with disabilities in a manner consistent with the purpose of the present Convention”
(Article 8 (2) (c)). Also the stereotyped representation of other groups is often criticized by
advocates of the right to communicate as a factor undermining this right (Hamelink, 2003).
Beyond the representation of marginalized groups, also, the fact that there is imbalance between
male and female actors in the news or between certain ethnic groups inside many newsrooms is a
point in case (see Ziamou, 2001).

41

This is called giving the right horizontal as opposed to vertical (the right of private individuals
against the state) effect.

42

This point is illustrated vividly by the reaction of prominent NGO ARTICLE 19 to the draft
Declaration on the Right to Communicate that had been drawn up within the CRIS campaign
preceding WSIS. While the organization points out that it endorses, “in principle, the idea of an
authoritative elaboration of a right to communicate” it goes on to state that it is the “wide range
of claims made in its name” that gives rise to many concerns – not least because it implies
interference with content and could be abused by governments (ARTICLE 19, 2003b). This, of
course, mirrors the legitimate suspicion that any formulation of a right that could effectuate
influence on editorial content per definition imperils the freedom of expression since it can be
abused. Clearly, however, existing provisions that provide for limitations of the freedom of speech
considered legitimate e.g. for the sake of “public morals” are also prone to be misconstrued in
order to unduly restrict this freedom. What makes the difference is the diligence and
independence of judicial review. Still, to organizations such as the World Press Freedom
Committee, the call for a right to communicate is conceived as providing for “new code words for
censorship” (Bullen, 2002). Also the International Federation of Journalists (IFJ) is mainly
concerned with negative effects on the freedom of expression, more specifically of the press (IFJ,
2003).

43

This has long been a recurring dilemma. Take as an example the 1948 UN conference on Freedom
of Information, when the question of whether “to attempt to impose on states the obligation to
curb harmful press reports and radio broadcasts, or to fall back on moral persuasion and the
activities of unofficial associations of the press, international measures going no further than the
condemnation of patent abuses” had split the General Assembly (Whitton, 1949: 82).
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As has been argued in the previous section, communication rights may be best understood as
moral claims on the nurturing of an enabling environment for a certain quality of
communication. To bring about such an environment public authority has a role to play when
it comes to ensuring requirements such as pluralism of media, access to information and the
proactive inclusion of all in public debate and dialogue. It has also been pointed out that
despite many decades of political and scholarly discussion, the debate around
communication rights is still marked by a lack of empirical research. Here, the impact of
European integration on the environment within which communication within and among
European Member States is taking place will be the subject of closer analysis.

Europe: an idea
European integration over the last decades is an expression of the wish for sustainable peace
on the continent. Removing strategic resources such as coal and steel from the control of
single nation‐states (by means of establishing the European Coal and Steel Community
(ECSC) of 1952) – especially Germany – after the experience of two consecutive World Wars
inspired the first steps on the path of integration that ultimately led to the formation of the
European Union.
So, surely the original incentive to start the process of integration was the hope to
prevent more bloodshed. However, it is important to acknowledge that despite the deeply
political objectives of the Schuman Plan that proposed the ECSC, from the outset the means
of integration chosen have been almost exclusively economical. A functionalist logic lay at the
core of that choice. The assumption of an automatic progression that would take federalist
principles to create a supranational body concerning a specific area of the economy to “spill
over” into other domains and eventually unite European states more broadly. In the words of
the Schuman Declaration of May 9, 1950:
(...) there will be realised simply and speedily that fusion of interests which is
indispensable to the establishment of a common economic system; it may be
the leaven from which may grow a wider and deeper community between
countries long opposed to one another by sanguinary divisions. By pooling
basic production and by instituting a new higher authority, whose decisions
will bind France, Germany, and other member countries, this proposal will
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lead to the realisation of the first concrete foundation of a European
federation indispensable to the preservation of peace1
The logic that underpinned the choice to bind European powers together by means of mutual
strategic economic interest has thus been primarily functionalist. The “balance of power”
approach had made way for ensuring a legal structure built on the idea of “pooling power” to
ensure peace on the continent. After the World War II an unprecedented period of peace has
been enjoyed by the members of what has become the EU.
Subsequent events have furthered integration at a fast pace. After the initiative of a
European Defence Community and a European Political Community had failed, the next
significant step in the codification of European relations became the Treaties signed in Rome
(1957) that established the European Economic Community2 and the European Atomic
Energy Community (EAEC or Euratom). In 1963, in a revolutionary decision, the European
Court of Justice declared the Community legal order to be autonomous; another year later,
the Court added its finding of supremacy of that order over its national counterparts.3 The
notion of an “autonomous legal order” with an authority in its own right had been
established. The Court was further to be the last arbiter when it came to the status of
European law in relation to national law.
The growing amount of competences and institutions has been accompanied by the
introduction of representative bodies (such as a Common Assembly created by the Treaty of
Paris, 1951, which grew into the European Parliament4) to compensate the discrepancy
between traditional interstate decision‐making procedures and the sweeping consequences
of direct effect of certain European regulations which effectuates the principle of supremacy.5

During the last decades several remarkable steps have been taken that have broadened as
well as intensified the scope of cooperation in Europe and that have successively adjusted
the institutional structure to keep up with the increasing ambitions of the project. After a
difficult period during the 70s in which the integration process stagnated as a consequence
of the oil crisis of 1973 and British reluctance, the 80s saw a further impetus for integration:
the Schengen Agreement (1985 and 1990) about the abolition of border controls and a
treaty amendment that led to the Single European Act (1986), which gave the aim of
establishing a European internal market its legal reality, were important new developments.
The various rounds of enlargement, monetary union and the creation of more far‐reaching
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competences and common institutions have gradually led to a formula for decision‐making
that supersedes a modus of close cooperation and, with the establishment of truly
supranational institutions, has merged into a process of integration.
The pace and direction of integration has led the EU to gradually take over some of
the core competences of the nation‐state ‐ such as monetary policy, but also policy
concerning issues such as immigration or environmental protection ‐ and simultaneously to
create its own legal system that affects national legal systems.6
While the concept of indivisible sovereignty has lost much of its original meaning and
international relations scholars are still struggling to deal with the emerging new structures
adequately, the gradual transfer of authority to the supranational level is proceeding,
Regulations and Directives are issued that alter national legislation, European courts deliver
judgments that affect people’s lives in all of the Member States and new countries are joining
the Union.

Beyond the internal market
With the entry into force of the Maastricht Treaty (1993), Union citizenship became a legal
reality (Articles 17‐22) and has led to a rather surprising and unanticipated volume of case
law.7 Notably, it was also in the Maastricht Treaty that the thus far implicit political aims of
the EC were made explicit aims of the EU (Eijsbouts et al., 2004: 13). These aims are
formulated in Article 11 TEU and place a responsibility on the Union “to safeguard [its]
common values, fundamental interests, independence and integrity” and to “develop and
consolidate democracy and the rule of law, and respect for human rights and fundamental
freedoms”.
At the same time documents such as the Charter of Fundamental Rights of the
European Union8 have indicated the acknowledgment that Europe’s ambitious pace of
integration requires certain basic tenets of legitimacy, while initiatives to “bring the Union
closer to its citizens” have included efforts to improve the EU’s institutional information
policy, transparency and their service to the media.
Accordingly, the idea of a “People’s Europe” ‐ that has been around as a counter‐
weight to a “Trader’s Europe” exclusively concerned with the creation of a common market
since the 70s ‐ has gradually grown firmer roots in the discourse about the nature and future
of the EU.
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After the introduction of a common currency in 1999 and the avenge of qualified majority
voting in the Council with the 2001 Nice Treaty, the 2004 Treaty of Rome that proposed a
Constitutional Treaty that would fuse the EC and the EU Treaties (and thus abolish the current
pillar structure) has marked the latest step in a development that has transformed the
economic cooperative into a union that explicitly aspires to be more than merely an internal
market. Establishing a framework for peaceful coexistence by using economic
interdependence as a binding force has evolved into a common project of more political
integration – an “ever closer Union”.
The most recent step in the process of constitutionalizing the EU has been initiated by
the Laeken Declaration and the follow‐up Convention on the Future of Europe (February
2002‐June/July 2003), which produced the Draft Treaty establishing a Constitution for Europe
that was stopped from entering into force by two popular no‐votes in the French and Dutch
referenda in 2005. Most recently, the ratification of the succeeding Lisbon Treaty9, which was
to amend the existing Treaties rather than replace them with a constitution in order to retain
the workability of the EU even with currently 27 Member States, has been stalled by the Irish
no‐vote of June 2008.
The shock and confusion after the backdrop of the constitutionalization process that
have gripped Europe still remain firmly on the agenda and have given impetus for renewed
reflection on its legitimacy deficit. This first failure to adopt a constitutional document is but
the most recent indication of a fundamental deficit. Even though the Convention itself had
been set up as a deliberative body (Magnette, 2003), the importance and symbolic character
of such a document mandated a high degree of public debate and involvement. However, the
kind of mobilization necessary to include citizens into the shaping of their common future
should arguably have taken place prior to the constitutional referendum in the process of
deliberation and agenda‐setting – not only after politicians had agreed on a common ground,
seeking a posteriori approval of an ill‐informed citizenship, stripped of participatory
opportunities to influence the preceding debate. In fact the process of constitutionalization
could have been a welcome opportunity to initiate European‐wide public debate and give
momentum to the emergence of a European public sphere (Habermas, 2001). Yet, mass
media did not particularly care about the European Convention, while the Commission's
substitute was the “On the Future of Europe” website – with limited success: “a big stone was
thrown into the water but it created some rather small circles” (Brüggemann, 2005: 59).
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Another major organization should not be left out of sight when thinking about the ideals
that underpin the idea of “Europe”. In 1950, the Council of Europe (CoE) was founded, which
has remained an intergovernmental organization comprising 47 members today, including all
EU Member States. The European Convention on the Protection of Human Rights and
Fundamental Freedoms (ECHR) drawn up under its auspices remains the most well‐enforced
regional human rights instrument worldwide and its guardian, the European Court of Human
Rights (ECrtHR) in Strasbourg, issues authoritative interpretations of the Convention binding
on all signatories.
The aspiration to make the human rights commitment of the emerging EU more
explicit can be found in Article

6 (2) of the Treaty on European Union (TEU), which

acknowledges:
The Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms
signed in Rome on 4 November 1950 and as they result from the
constitutional traditions common to the Member States, as general principles
of Community law.
After World War II and the subsequent formulation of the Universal Declaration of Human
Rights (1948, UDHR) and the ECHR (1950), the evolving European agencies can also be
conceived of as an embodiment and guarantor of a certain set of common values such as
democracy and human rights as a common denominator for the normative aspirations and
commitments of its Member States. While this aspect should be seen as an explicitly stated
standard of achievement rather than a statement of historical fact, its relevance also
becomes clear when considering that membership of the Union has also been conditioned by
adherence to certain minimum standards.10
The normative aspiration of the European project to be a democracy and protect
human rights of its citizens is thus clearly spelled out. Its novel form of organization,
however, also poses new questions and concerns, especially when it comes to key
prerequisites for a human rights friendly political form of organization. Lacking a common
European identity as well as sufficient mechanisms to ensure electoral accountability the
project of further integration is doomed to go beyond the threshold of traditional
conceptions of democracy – arguably it already has – thus eventually alienating its citizens
and compromising European human rights traditions and the legitimacy of its governance
system. In Nieminen’s analysis, the European crisis then is ultimately the outcome of an
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inherent tension “between the two different logics or value systems that the EU attempts to
nurture; market‐based economic logic versus democratic logic of social and cultural values”,
the latter of which has yet to be tackled (2007: 5). The very constellation of the EU with its
inbuilt bias towards economic integration, a fragmented human rights regime and the
inadequacy of traditional modes of popular control over representatives may considerably
complicate the implementation of such normative goals. On the other hand, the loss of space
for maneuver that has affected nation‐state capacities to act autonomously under conditions
of increasing globalization may make the EU the one actor capable of ensuring the effective
translation of popular will into policy. So, for example, European‐wide policies might be the
only way to sustain something like a welfare state model in the face of increasing global trade
liberalization.
Accordingly, also within academic discourse, a “normative turn” is discernible in the
literature on this issue (Bellamy & Castiglione, 2003). There is extensive research on topics
surrounding the (lack of) democratic legitimacy of the European Union addressing its
cultural, social, political and legal dimensions. Making explicit the normative foundations of
the project of European integration often remains contested, since there is hardly a broad
consensus on a set of common values and the EU’s telos remains disputed.
In the following section, the relevance of the concept of communication rights for the
ongoing theoretical debates concerning the legitimacy of political organization at the EU
level will be discussed.
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Available online at: (http://www.ena.lu/). [Retrieved on 22 May 2009].

2

With the entry into force of the Treaty of Maastricht in 1993, the EEC has become the First Pillar
of the EU: the EC.

3

Case 26/62, Van Gend & Loos [1963] ECR 1; Case 6/64, Costa/ENEL [1964] ECR 585.

4

The first elections held by universal suffrage took place on 7 and 10 June 1979. This resulted in an
increase in numbers of Members of the European Parliament from 198 to 410.

5

While within the legal literature there is still some degree of confusion about the central issue of
direct effect of European law in the national legal order, Eijsbouts et al. (2004) propose to take the
possibility of the individual to directly appeal to European legal norms before a national judge as
the central criterion to speak of direct effect. In the meanwhile, the criteria for direct effect the
ECJ set forth in Van Gend & Loos have been somewhat relaxed and can be understood to require a
legal norm to be unconditional and sufficiently clear in order for it to have direct effect in the
domestic order. This means that not only regulations can have direct effect but also other norms
that fulfill these criteria. Norms that originate from Second and Third Pillar instruments, however,
seem to be excluded here. Article 34 TEU excludes the direct effect of Third Pillar instruments
while there is no role for the ECJ within the political realm of decision‐making under the Second
Pillar. There may, however, be some leeway for further development, at least within the Third
Pillar. See for example the advise of Advocate General Mengozzi in the cases of Segi and Gestoras
pro Amnistía who sought redress concerning their placement on a terrorism blacklist on the basis
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of a Common Position (Joint Cases Case C‐355/04 P Segi and Others v Council [2007] ECR I‐000 and
Case C‐354/04 P Gestoras Pro Amnistía v Council [2007] ECR I‐0000). He concluded that the ruling
of the CFI resulted in a lack of judicial protection which could not be accepted within the EU legal
order. He eventually found the power and duty to ensure effectiveness of such protection to exist
at the Member State level, whose courts should, in the last instance, have the power to void EU
acts where fundamental rights are violated (para. 98, 99).
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How the various constitutional courts of Member States deal with European law is in itself a highly
interesting issue and still constantly in motion. Famously, in the so‐called Solange cases, the
German Bundesverfassungsgericht has drawn its own line in the sand to limit the effect of
European law in its domestic order. Those interactions will, however, not be the subject of the
present study.
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192/05, Tas Hagen (26 October 2006).
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Under the new Lisbon Treaty, the Charter would be given legal force. The significance hereof
would become clear only with case law clarifying the effects of its new status.
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Formally the Treaty on the Functioning of the European Union.
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See Article 7 TEU.
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THE ROLE OF COMMUNICATION RIGHTS
IN THE DEMOCRATIZATION OF THE EUROPEAN UNION

Abstract
The supranational architecture of the European Communities (EC) which gives direct effect to
its law combined with the indirect legitimation of European Union (EU) decision‐making
bodies other than the European Parliament have posed challenges to “traditional”
conceptions of democracy that warrant normative re‐thinking of its core assumptions and,
consequently, the notion of citizenship itself.
It is argued here that in order to alleviate what has been termed the “democratic deficit” of
the Union, it will be mandatory to supplement the ongoing legal constitutionalism with
political constitutionalism (Bellamy, 2001) that emphasizes the opportunities of active
participation of European citizens in constituting themselves in an ongoing process of
disagreement, dialogue and compromise. A deliberative approach to European democracy
constitutes the basis of the present argument which concludes by proposing that
communication rights ought to be conceived of not only as fundamental human rights, but as
citizenship rights in evolving models of supranational democratic legitimacy.

An earlier version of this study has been published as:
Hoffmann, J. (2009). “Re‐conceptualizing Legitimacy: The Role of Communication Rights in the
Democratization of the European Union”. In I. Bondebjerg & P. Madsen (Eds.). Media, Democracy and
European Culture. Bristol: Intellect Books.
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1. Introduction
The backlashes of the ratification process of the 1992 Maastricht Treaty (Treaty of the
European Union – TEU) had been the proverbial sings on the wall that made clear that the
benevolent attitude of European citizens towards European integration could no longer be
presupposed. What had been commonly referred to as the “permissive consensus” seemed
not to have endured a long practised elite‐driven integration from above. The more recent
experience of the shelved ambitions to give the EU a formal Constitutional Treaty has once
more emphasized a fundamental need that has not been properly addressed.
Today, intergovernmentalist decision‐making in the tradition of classical bargaining
diplomacy is no longer sustainable for or compatible with the nature of the European polity.
It has become evident that it will be crucial to focus once more on the essence of what the
EU aspires to become in political, social and moral terms and to re‐state and possibly
renegotiate its underlying logic. The supranational nature of the European polity is
simultaneously challenging “traditional” conceptions of democracy, legitimacy and
citizenship based on the liberal, representative nation‐state model that cannot be simply
supplanted from the national level to the supranational. The project of further integration
thus forces scholars, policy‐makers as well as its citizens at large to re‐think the core
assumptions of democracy in an era of accelerating globalization and regional integration.
The current supranational architecture of the EC goes far beyond being a regulatory
entity with merely economic tasks to facilitate the well‐functioning of a market. The process
that has gradually enhanced the powers and competences of what has become the EU was
partly instigated by external pressures,1 partly consciously encouraged by governing elites
and partly driven by institutional actors such as the European Court of Justice (ECJ), whose
case law has triggered a largely unforeseen and independent development of Treaty
provisions.2
What has become clear by now is that the indirect legitimation – which may have been
viable in the early stages of the EC, when an instrumental logic may have warranted a purely
outcome‐based legitimation (as conceptualized by Scharpf, 1999) – is neither theoretically
sufficient nor realistically sustainable anymore. The pace and intensity of integration that has
taken place has clearly created a discrepancy between the degree of impact of supranational
rule‐making and accountability of rule‐makers. While traditionally, legislative processes were
nationally bound, democratically structured and legitimated, the structure of the EU has
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challenged this, often without “explicit thematisations of the substantial and principled
aspects of the changes and the problems that arise” (Sand, 1998: 273). This lack of
democratic control of the policy process is perhaps most problematic in the First Pillar (EC)
given its supranational character. However, an expansion and intensification of decision‐
making through the Second (Common Foreign and Security Policy, Title V TEU) and Third
Pillar (Police and Judicial Cooperation in Criminal Matters, Title VI TEU) together with their
impact on national policies and law have given rise to increased concerns due to the lack of
parliamentary and also judicial control (see Stie, 2008; Peers, 2007).3
This has led to much talk about and research into what has come to be called the
“democratic deficit”. This, in turn has been the basis for the normative underpinning of
current debates on how the democratization of the EU ought to look like rather than keeping
with merely functionalist approaches to describe the “spill‐over” effects of various
developments. As Abromeit pointedly summarizes:
Die Vermutung eines Pfades in eine bestimmte Richtung – nämlich
Demokratisierung – sagt noch nichts aus über die Art des demokratischen
Systems, das auf solche Weise quasi‐automatisch erreichbar ist, und enthebt
uns nicht der Notwendigkeit des Nachdenkens darüber, welche weitere
Institutionalisierung der spezifischen Situation der EU angemessen und
welche Konstitutionalisierung bürgerschaftlicher Selbstbestimmung in dem
speziellen Kontext am förderlichsten ist. 4
(2003: 44)
The central question leading the below inquiry will be what role communication processes
play in models of democratic legitimacy of the EU and what consequences this has for the
conception of European citizenship. First, the debate within international relations
scholarship concerning the “democratic deficit” will be briefly sketched. Then, the
importance and function of communication in ideas about democratic legitimacy will be
highlighted with a special emphasis on the implications of deliberative democracy for the EU
context. Finally, it will be argued that from this perspective, communication rights ought to
be considered as a set of rights that is essential for political citizenship of the EU.

2. Locating the democratic deficit
Explaining and defining the nature of the EU for analytical purposes has proven to be an
extremely difficult task and is likely to remain on the research agenda for some time to come
(Eriksen & Neyer, 2003). This difficulty is in large part due to the fact that the EU cannot be
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properly described in terms of either the vocabulary of international organizations or the
nation‐state.
Considering the complexity and novelty of the European construct, then, it is not
surprising that the meaning of democracy would be more contested than in the settings of
the modern nation‐state. The standard version of the democratic deficit as it is discussed in
political sciences usually includes (a) the lack of European political parties, (b) the weakness
of the only directly elected representatives’ body, the European Parliament (EP), and (c) a
power bias favoring executive institutions in the EU (Follesdal & Hix, 2002: 4). The diffusion of
power in its multi‐level governance structure has sparked further worries about its lack of
accountability and transparency while the large amount of autonomy that some actors have
assumed in giving shape to integration weakens legal certainty and constitutional control
mechanisms. Increasingly, this emphasis on the procedural aspects of democracy modeled
along the nation‐state model has come to be supplemented by approaches which focus on
more substantial elements of legitimate rule‐making such as identity formation, the
existence of a public sphere and political citizenship of the EU.

2.1. International Relations and the EU
The integration of the EU can be regarded as quite an interesting experiment for
international relations theory (Pollack, 2001). International relations approaches to the EU
center on different aspects of its organizational and institutional structure of decision‐
making. They all have in common the recognition that known formulas of democracy cannot
be applied to the EU, but vary largely in their assumptions about the feasibility and
desirability of institutional reform in order to make the Union more democratically
controllable and accountable. Still, the interaction among nationally legitimated actors and
their relation to the supranational power structure remain the main points of attention.
Classical realist or neorealist scholars have contributed little to theorizing about
European integration processes. This is not too surprising since the very foundations of
realist theory about international relations is in fact challenged by a cooperative entity as far‐
reaching as the EU, since the assumptions of anarchy, power and self‐interest can only be of
very limited value to explain its nature and dynamics.5 Another realist school of thought,
referred to as intergovernmentalism, holds slightly different assumptions about the
implications of international anarchy and the preferences of states, which make the
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prospects of European integration look somewhat brighter. From this perspective the EU
“rests on the separate constitutional orders of states” (Chryssochoou, 2001a: 3), while
mutual interdependence of Member States becomes the driving force of cooperation and
integration that make “liberal peace” possible. Looked at from this perspective, the
democratic deficit then arises since the EU takes over tasks which had never been assigned
to it by the Member States. This in turn makes the supranational institutions take integrating
steps that exceed the original anticipations and agreement of the Member States.6 Through
the transfer of authority, the EU has further decreased the powers of national parliaments in
the policy‐making process while at the same time increasing the powers of the executive
(after all, one of the main legislators of the EC, the Council, is recruited from the national
executive power). Eventually, even though the Member States continue to be the formal
decision‐makers, the independence of the ECJ and great influence of the Commission on the
preparation of decisions has resulted in “an uneven polity field with all of these actors at
times playing unexpected roles” (Sand, 1998: 278).7 This implies that, once established,
supranational institutions can take on a rather uncontrollable life of their own, subsequently
interpreting the mandate to create a common “internal market” in their very own ways far
beyond democratic accountability. There is thus a “policy drift” since the EU ends up doing
things that the majority of citizens approve of. Commonly, this “drift” is attributed to the fact
that governments can undertake policies that they could not on a domestic level resulting in
a neoliberal regulatory framework for a single market (Follesdal & Hix, 2002: 6).
Another point of view places processes of globalization at the centre of analysis. Here,
the structural problem is seen in the combination of national institutions having lost the
capacity to effectively regulate due to the emergence of globalization and European
institutions being unable to fulfill the minimum conditions to be called democratic. The loss
of leverage by governments on multinational corporations, some of which have annual
turnovers that dwarf some countries’ annual gross national product (GNP), has long been a
major worry to many observers (see Strange, 2003). Today, the nation‐state has lost the
capacity to effectively regulate the economy and provide social security because it finds itself
caught up in an international competition for investments, resulting in a “race to the bottom”
and the eventual sell‐out of the European welfare state (Habermas, 2003). While territorial
boundaries have largely lost their relevance for economic activity, growing economic
interdependence erodes national sovereignty and thus accountability of national politicians.
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A growing part of authority that is being lost by nation‐states is taken over by an increasingly
powerful private sector, which supplants the political decision‐making process. Regional
modes of multilevel governance such as the EU have emerged partly as an answer to the
challenges of a globalizing market. However, the extent to which economic integration has
proceeded in the European context is seen to be unique and the most far‐reaching
development because it fundamentally changes the preconditions of national sovereignty.
Simultaneously, critics argue that the political and social integration of the Union has
not matched its economic counterpart (Ward, 2004). The multilevel nature of governance is
then the key source of the EU’s democratic deficit.8 The real trouble here is not the transfer
of authority from the national to the supranational level, but rather the diffuse nature of
authority at the various levels. As Wessels puts it, the powers of national and European
administrations are “fused”, which menaces clarity of decision‐making processes, since
competences have ceased to be clearly definable and decisions cannot be unequivocally
traced back to specific institutions (1998: 214). As a consequence, transparency is virtually
non‐existent and the citizenry’s will ceases to be effectively implemented through voting.
Even though there are elections for the European Parliament they are treated as “mid‐term
national contests” while national campaigns hardly contain European issues (Follesdal & Hix,
2002: 5) and European media do not give comprehensive coverage of EU issues (Machill,
Beiler & Fischer, 2006). Democratic control accordingly looses its effectiveness because the
electoral link between voters and their representatives is ruptured: elections cannot be used
to punish wrongdoing of representatives and accountability is inevitably compromised. In
effect, decision‐making processes are moved out of reach of any democratic electorate and
left to complex, non‐formalized networks that can hardly be held accountable.

2.2. The Babylonian problem and the “no demos” critique
Another broad category of approaches to the Union draws attention to elements beyond the
purely institutional aspects of the EU edifice and subsequently aims at what Chryssochoou
(2001a: 7) terms the “socio‐psychological aspects” of the deficit. A strand of this reasoning
that emphasizes the importance of extra‐institutional elements sees the democratic
potential of the EU rather pessimistic. It concentrates not on the constructive potential of
ongoing political processes, but on the current lack of a common European identity and
commonly shared values to serve as a basis for integration of the heterogeneous values and
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ideas about the good life (inter alia Gerhards, 1993). Also, the lack of a shared idea of a
common good – also referred to as “civic we‐ness” – is often seen as the root of the
democratic deficit and the resulting lack of legitimacy of European‐level decision‐making
(Chryssochoou, 2001b; Bellamy, 2001). One of the major sources of this deficiency is located
in the missing opportunities of citizens to engage in a common public sphere in which visions
on the good life could be properly discussed among citizens; there is an insufficient exchange
of information and opinions between the institutions and citizens and among citizens beyond
national borders.

3. Legitimacy as an issue of communication
The feasibility of European democracy may be doubted most severely by authors such as
Dieter Grimm (1995), Philip Schlesinger (1999) and Fritz Scharpf (1999), who are skeptical
towards the practical possibility of anything resembling a European public sphere to emerge
and thus regard a short‐term democratization of the EU to be impossible. After several
rounds of enlargement, their arguments may resonate even more when considering today’s
EU of 27.
Two main arguments re‐surface in their works that seem to indicate that a European
public sphere must be a pointless endeavor.
First, the large variety of languages and subsequent variety of frames of meaning are
seen as a major obstacle for a pan‐European public sphere (van de Steeg, 2002). The
assumption is that, even if the same issues were discussed in different Member States in
different languages, communication in the sense of mutual understanding would still be
impossible, since language is not neutral, but always the carrier of a certain view of the world
and as such inherently value‐loaded. From this perspective, the emergence of a public sphere
beyond linguistic frontiers is unthinkable due to the variety of cultural contexts of the various
speakers and listeners that keep interfering with communication. The diverging
interpretations of information would thus stand in the way of a discourse to emerge between
linguistically heterogeneous publics, perpetually doomed to misunderstanding. A further
variation of the argument van de Steeg (2002) distinguishes refers to the variety of languages
that supposedly disables discussion and dialogue among the citizens of the EU. While the
criticism here does not extend to the absence of a common set of meaning in the
constructivist sense, the inability to express opinions and exchange information is considered
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as an insurmountable obstacle, precluding any possibility for democracy to extend to the
European level. Logically derived from the above, another variant of the linguistic argument
emphasizes the absence of a commonly mastered European lingua franca that could provide
every citizen with the skills to efficiently communicate as the basic condition for a public
sphere built on a common set of meanings. This criterion implies the existence of one
common language or else the ability of all citizens to speak all EU‐languages as a sine qua
non condition of a viable public sphere.
Second, there is the so‐called “no demos” claim, which denies the existence of a
European polity, based on a common identity and values, which in turn is regarded as a
prerequisite for the feasibility of a European public sphere. The basis of such ideas on
communitarian democracy is that at its core there exists “a people”. More specifically, there
is a subset of the people, who are entitled to participate in the act of governing; a demos.
This demos is assumed to be a pre‐existing community connected in an understanding of a
common destiny and good, united by national identity and a minimal amount of solidarity
among citizens within the national borders.
Majoritarian rule is subsequently legitimized by a formal aggregation of individual
interests (through voting) as well as by the obligation of decisions to be justified in a public
sphere characterized by openness, plurality and freedom, which provides for the
accountability of ruling institutions. Rousseau’s fiction of a social contract that is made
between individuals to create their governing institutions and attributes to them their
powers sees the overarching state‐structure as an outcome of collective will‐formation of
individuals who may subsequently choose to elect representatives that will decide for them
on matters of daily management. Here, a citizen identity is a necessary precondition for any
democratic form of governance. This in turn makes legitimacy depend on a variety of pre‐
political social variables such as social homogeneity or a commonly shared identity and sense
of belonging. Thus, democracy becomes to mean substantially more than merely a certain
procedure to ascertain rule by the people that can theoretically be installed to govern the
relations within any congregation of individuals. It requires that this congregation already –
before the political process can legitimately result in commonly binging decisions – has to
consider itself a people.
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A common identity plays a central role in Grimm’s argument (1995) – this identity,
however, does not have to stem from any pre‐existing commonality such as ethnicity. Rather,
he emphasizes the ability to communicate about common goals and problems, which he sees
as a prerequisite for a European discourse and identity to emerge. Still, while Grimm’s
conception of a demos does not depend on some pre‐political constellation of society and
can thus be constructed through communication, there is still no such demos to be found
and little hope of one emerging under current circumstances. If not explicitly excluding the
possibility of a demos to emerge in a process, Grimm (1995) emphasizes that it is the lack of
a relation between public opinion and the decision‐making structure, which poses the
problem. Since there are no European media, parties or other means of linking the two,
there is not enough social cohesion to achieve a democratic EU – a lack which cannot be
alleviated by state institutions or national media, either. Accordingly, a pan‐European media
system based on a lingua franca is the mandatory prerequisite of a European demos to
emerge. This, he considers, is the only way to accomplish democratic governance of the
Union – and an impossible task.9 Similarly, Scharpf (1999) maintains that democratic self‐
government is dependent upon a high degree of cultural homogeneity. The EU's prospects to
become a democratic entity are assessed to be dim. As Kielmansegg puts it:
Europa, auch das engere Westeuropa, ist keine Kommunikationsgemeinschaft,
kaum eine Erinnerungsgemeinschaft und nur sehr begrenzt eine Erfahrungs‐
gemeinschaft.
(1996: 55) 10
So, whatever the amount of formally democratic procedures of European governance, there
still remains a lack on the side of the polity which precludes legitimacy. Usually, the
emergence of a European identity is thus tied to the emergence of a European public sphere
while the opportunities for identity formation in the face of cultural, linguistic and ethnic
differences are considered to be rather marginal. Since there is no European public sphere,
there is no common identity and thus no chance for democracy on a European level, the line
of argument could be summarized. The two strands of argument both lead to the seemingly
inevitable conclusion that “the public sphere is delimited by the state’s borders” (van de
Steeg, 2002: 505). This conclusion has however been criticized for its overly simplistic
assumption that a European public sphere will have to be comparable to and look much like
the national public spheres. In fact, the early work of Habermas has frequently been
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criticized for a similar logical error, when he idealized the national polity as a single national
public sphere (Schlesinger, 1999: 265). As van de Steeg (2002) argues, all the above stated
critical arguments can easily be applied to the nation‐state setting: linguistic problems,
cultural differences that complicate communication and understanding, technical problems
and a variety of identities within the sometimes rather arbitrary boundaries of nation‐states.
Those problems, however, do not seem to be considered as an insurmountable obstacle for
the emergence of a public sphere and the development of a discourse under conditions of
national pluralism.
Furthermore, it should not be forgotten, that the nation‐state is a rather recent
product of long historical, and sometimes painful developments. If one thinks for example of
the heterogeneity of the German “Flickenteppich”11 before a deliberate linguistic and cultural
policy was implemented to sustain nationhood, at least the notion of pre‐political community
as a condition for a valid demos seems rather like a reminiscent of 19th century romanticism.
On the other hand, one may wonder whether there is indeed such a lack of communality
among Europeans to preclude the possibility of the existence of a demos. After all, some
basic tenets of communality can be discerned in certain attitudes and values such as the
adherence to the separation of church and state or the abolition of the death penalty, which
clearly distinguish it from other, even Western, “communities” (American Environics, 2006:
38). In addition, experiments such as a deliberative poling of 362 European citizens
conducted in 2007 indicate that increased communication between citizens with very
different starting points, opinions, languages and backgrounds can contribute to a better
informed citizenry, resulting in changes in initial attitudes and thus to the emergence of more
commonality (such as evidenced in converging views of citizens from new Member States
towards those of the old Member States).12
In addition, a focus on the lack of a “community of values”, viewed as the obstacle to
democratization, raises the question of a specific set of values, which in turn would
necessarily create a Europe based on a rather rigid set of axioms. Such an approach would
create a powerful mechanism of in‐ and out‐group distinction, which bares the risk of a
“Fortress Europe” to emerge and may result in a clash with human rights protection of
minorities (Eriksen & Fossum, 2004: 443; Habermas, 2003). Similarly, Weiler (1999: 238) has
argued that the principled precondition of homogeneity of ethno‐cultural polities as tribe‐
like entities is caught up in an overly limited vision of Volk and Staat, which generally
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precludes any possibility of an international system of democratic participation to emerge,
and thus the democratisation of the European Union.
Considering suggestions that linguistic and cultural homogeneity are a necessary
precondition for any kind of democratic legitimacy, also Esser (2003: 20) identifies a
paradoxical vicious circle that the skeptical authors ultimately base their claims on: on the
one hand, the deficit of the public sphere results in the democratic deficit since there is no
common linguistic background, no collective identity and no pan‐European media system. On
the other hand, the very fact that there is no public sphere is also a result of the democratic
deficit, because governments and not citizens vote for or against laws, which should be dealt
with discursively in the public sphere. This leads to the rather fatalistic conclusion that there
is no breaking the vicious circle and thus no chance for democratization of the EU. Such a
claim could easily lead to a self‐fulfilling prophecy and inaction given both deficits cause each
other (Eder & Trenz, 2004), whereas the assumption that a common identity could in fact be
a result of a common discourse is too easily dismissed.
Emanating out of a constructivist perspective on international relations, built on the
works of Alexander Wendt (1992), identity and preferences are conceptualized not as given
or exogenous to the political process, but as social constructions which are impacted and
changed by the very course of European integration (Christiansen, Jørgensen & Wiener,
1999). They stress the necessity to study European integration as a process, a “move from
interstate bargaining to politics within an emerging polity” (Idem: 537). Theories of identity
formation and language in its relation to the creation of social reality are then major issues
on the research agenda.
As Habermas points out in this respect, it would be false to confuse a
nation of citizens (…) with a community of fate shaped by common descent,
language and history (…) [Such a misconception would underestimate the]
voluntaristic character of a civic nation, the collective identity of which exists
neither independent of nor prior to the democratic process from which it
springs.
(2001a: 15)
Likewise, Eriksen and Fossum emphasize, “a rights‐based Union could, over time, become a
value‐based community in that the establishment of rights could spur identity‐forming
processes and a community ethos” (2007: 5). This approach could be compared to what
Habermas has termed the emergence of “constitutional patriotism”.
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So, whereas writers in the tradition of deliberative democracy that address issues of
“post‐national” democracy would largely share the skeptical authors' analysis of the lack of
a European identity or demos, they challenge their conclusions since they believe
democratic citizenship can establish an “abstract, legally mediated solidarity among
strangers” that can sustain integration instead of an existing identity (Habermas, 1995: 305;
2003: 98). Thus, a consequence of the deliberative democratic model would be to dissolve
the amalgamation of ethnos and demos, which in turn requires the abandonment of
“mind‐sets on which nationalistic, exclusionary mechanisms feed” that have shown to be
so disastrous in the event of two world wars (Habermas, 1998: 152).

As he summarizes the conditions for the democratic will‐formation within the EU:
The initial impetus for integration in the direction of a postnational society is
not provided by the substrate of a supposed “European people” but by the
communicative network of a European‐wide public sphere embedded in a
shared political culture.
(Idem: 153)
In sum, there is wide agreement among scholars of international relations and political
philosophy that the EU’s development constitutes an ongoing challenge to traditional
assumptions about the nation‐state, democracy and the nature and normative content of
international cooperation. There is a worrying imbalance between the EU's political and legal
development, which has but intensified in parallel with the degree of integration and which
has not been tackled adequately so far. The diagnosis of a “democratic deficit” of the
European Union has become common wisdom. Still, it seems that speaking of a “democratic
deficit” may long have unduly limited the theoretical discussion to focus on institutional
designs and the levels of representation. This may reinforce a vision of European democracy
along the lines of long practiced routines within the nation‐state, while it must be a hopeless
endeavor to try mold the EU to its likeness. Still, a large portion of thinking and research in
this area is tainted by the inability to imagine legitimate rule beyond the known
arrangements and models of the nation‐state and is thus limiting itself to a rather narrow
vision on representative democracy. This may come as no surprise, since we are inevitably
confined to the analytical tools of the past when trying to understand situations of the
present.
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This also applies to those skeptical authors who mostly make their claims along those
lines of traditional models of national public spheres, highlighting linguistic obstacles to
communication and mutual understanding. While it has been argued that their arguments
seem to be stuck in an outdated fixation on and idealized notion of culturally homogeneous,
national communities in a common Sprachraum, many of the technical impossibilities of a
European public sphere have been rendered obsolete by recent developments. Currently, the
idea of a pan‐European public sphere has lost some of its attraction to empirical research
since firstly, there is hardly any pan‐European media, and secondly, the costs that are
involved with analyzing media performance on such a scale are prohibitive from a research
economic perspective (Machil, Beiler & Fischer, 2006).
A “less ideal” model of a European public sphere has come to dominate the empirical
research agenda. Since there is no common language and no European media, Gerhards
(1993; 2001) has suggested conceptualizing a European public sphere as the
“Europeanization” of national public spheres. A number of research projects has been
conducted using this model (e.g. Eder & Kantner, 2000; Koopmans & Erbe, 2004). But even
looking at reality from this less demanding perspective, there is little evidence for the
emergence of a European public sphere. So far, the EP has not been successful in establishing
itself as public forum (Brüggemann, 2005), while the EU still lacks not just a telephone
number but also “a face” (de Vreese, 2003). Thus, the practice of bringing the EU into
national public spheres by “going local” seems to remain the most promising strategy (Idem:
29), at least until proposals for the establishment of positions such as the European Foreign
Minister or permanent President of the Council as proposed in the Constitutional Treaty
would be implemented.
So, most of the above mentioned perspectives reason from what we know from
modern Western liberal representative democracy in the form of nation‐states. Works of
liberal philosophers such as John Locke, Stuart Mill and Joseph Schumpeter have built the
basis for the liberal‐reflexive perspective on the public sphere (Doyle, 1997). Democratic
elections are the means through which citizens express their collective will. This expression
legitimizes all decisions taken that affect the community, which results in a set of collectively
binding rules that can claim legitimacy only on the basis of collective will formation of the
citizenry. The controlling mechanism toward democratically elected politicians hereby is the
constant threat of not being re‐elected, assuming a rather direct link between will formation,
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election and policy. In order for citizens to be able to actually make up their mind for whom
to vote, however, they need to be in the position to access information about the possible
candidates in the first place (Gerhards, 2001: 137). Thus, the general yardstick for democracy
in this respect is taken to be the principle possibility to get informed, while the public sphere
becomes an intermediate institution between the state and civil society (Esser, 2003: 12). In
its modern version of neoliberalism, the role of the state has become to guarantee private
(proprietary) freedom while enabling the working of competitive capitalist markets
(Cunningham, 2005: 14). This has translated into policies of privatization and deregulation
during the 80s and 90s, which have altered national as well as international policies
concerning media industries (Thomas, 2005).
The market is trusted as a mechanism of maximum individual freedom and the
“natural selection” of the “best ideas” through its competitive nature. Accordingly, the
traditional liberal approach emphasizes representation and transparency and generally
focuses on political communicative actors mediating between the nation‐state and citizens
through political information. At the national level information on national politics is mostly
delivered by means of mass media. A public sphere thus created can serve as a source of
legitimacy by exposing decision‐making processes to public examination, which in turn can
lead to changes through voting. The liberal model would not require too much from a
European public sphere. It would seem to be sufficient to make political processes
transparent and thus principally enable democratic control through mere reflection (Esser,
2003).
Yet, it may not be very fruitful to discuss the EU just in terms of what we know. The
dominant paradigms of international relations as a discipline are not the most promising
approaches to an entity which is characterized by its transcendence of just that: international
relations. Rather, its at least partly supranational character and its complex interaction
between different levels of power and decision‐making have brought many to believe it
necessary to approach it as a “polity in its own right” (for example Eriksen & Fossum, 2004).
This polity then is clearly in need of legitimacy that lives up to the standards at the heart of
modern demands of democratization and freedom that goes beyond merely the protection
of “the four freedoms” within the EU.13 Increasingly, the promise of modernity to bring about
a progressive emancipation of all groups in society is being mirrored in a demand for more
popular control of political processes, even beyond the traditional borders of the nation‐
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state. New technologies, especially the Internet that have been hailed as “inherently
democratizing” have but increased the expectation of accountability, transparency and
participation. Talk of a democratic deficit may then first and foremost be of significance
because it indicates a broader deficit of the new governance structure that undermines the
norms of legitimacy that have served national democracies’ moral self‐understanding.
“Legitimacy” in turn is clearly a normative concept, which is relative to time and
location. When it comes to thinking in the context of the EU, like “democracy” the concept is
also often reduced to the legality or procedural correctness of law‐making (Meyer, 1999). It
must be pointed out, however, that legitimacy does not solely depend on the technical
soundness of procedure, but has procedural as well as substantial elements. One much‐cited
categorization to capture the concept is Scharpf’s (1999) distinction of input and output
legitimacy. Output legitimacy, on the one hand, emphasizes the outcome rather than the
procedural characteristics of political procedures. The legitimacy of a polity is here based on
its problem‐solving capacities, while efficiency and effectiveness become central points of
reference. Input legitimacy, on the other hand, emanates from the degree to which the
political process succeeds in mirroring the will of the people in its policies. Also more
differentiated approaches such as Walker’s (2001) emphasize the multi‐faceted nature of
legitimacy of political systems. In this model he distinguishes between (a) performance, (b)
regime and (c) polity legitimacy, thereby integrating all the above mentioned aspects of
legitimacy into a conceptual grid. The three, closely interrelated dimensions respectively
relate to (a) the efficiency and efficacy of the system, (b) the “overall institutional framework
through which the entity in question is constituted and regulated” (Idem 5) and its
representative quality and (c) the minimum conditions that must be fulfilled to conceive of
the EU as a political community, or polity.14
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3.1. Deliberative democracy and the legitimacy of European governance
“A key difference between democratic and non‐democratic systems is that in democracies the
‘governed’ are heard by the ‘governors’. Democracy is at the core a process of deliberating; it
is a discursive process. Without conversation between the electorate and the elected as well
as within the electorate, the democratic ideal is replaced by fascist, bureaucratic, or
plutocratic systems of government.”
(Hamelink, 2004b: 208)
It was largely the shortcomings of the assumptions of liberal representative democracy that
became visible within the national context that inspired democratic theorists to elaborate
alternative paradigms of democracy, justice and legitimacy. The Kantian ideal of “publicity”
has a prominent place in many of those contemporary ideas, which centre on deliberation as
a basis for the moral validity of democracy. As Venturelli (1998) resumes, clearly, it was the
Habermasian (1990) reassertion of the principle of publicity as a principle of legitimacy which
lies at the root of much contemporary writing on democratic theory from authors such as Iris
Young, Benjamin Barber or Sheila Benhabib. At the heart of Habermasian thinking about the
legitimacy of political systems is the law, which must be the outcome as well as the guarantor
of institutional preconditions that ensure the legitimate creation of the norm itself (1990).
The authority of those norms in turn is derived from the preceding rational, democratic
process rather than the form or content of the norm. This process carries the weight of
legitimizing the law, which demands that all possibly affected persons could in principle agree
in rational discourse on legal norms as legitimate. In this vision it is communication between
moral subjects which justifies a certain norm. If all can agree on a norm to govern their
relations in a free and rational dialogue, the norm assumes moral validity. With his theory of
communicative action, Habermas is thus in fact re‐establishing the principle of publicity “by
isolating, identifying, and clarifying the normative conditions required for the practice of
social and political communication” (Venturelli, 1998: 23, emphasis added). By making these
conditions explicit,
Habermas defined validity claims in which the sender of communicative
message must meet the receiver’s demands from him or her in order to
engage in communication. In other words, the interchangeable relationship
between right‐duty and demand‐responsibility.
(Dakroury, 2009: 79)
So, in order to enable a rational dialogue to take place in a given society, Habermas lays an
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emphasis on a “democratic environment” as a necessary condition (Idem: 78).
Deliberative democracy can be conceptualized as an ideal type. One of the beneficial
outcomes that are believed to be inherent of this process is the ability of its participants to
review their own positions in the light of an enhanced understanding of the issues at stake.
So, from a deliberative perspective, it will have to be the process by which decisions are
reached rather than merely their substance which determines their legitimacy. As Stie
explains:
The assumption is that if an issue has been properly treated in a fair process,
the likelihood that those who were opposed to the outcome will nevertheless
respect it as a legitimate constraint on their behaviour despite the fact that
their position was rejected in the final decision‐taking moment. The
deliberative approach assumes that if there is a prospect for such a fair
process preceding decision‐making, majority vote can be democratically
legitimised (...) Without such prior processes, on the other hand, the actual
act of voting becomes nothing more than an arithmetic number at a given
point in time.
(2007: 2)
Therefore, in these models of legitimate decision‐making the existence of public debate is
crucial to provide for the opportunity to discuss policy proposals among those who will be
bound by them under conditions of freedom, rationality, equality and publicity (Eriksen,
2006: 6). It should be made explicit at this point that it may be impossible to meet the high
formal demands that are often made for communicative processes to count as “deliberation”
on a mass scale, which is thus not be the aim of what has been termed deliberative supra‐
nationalism. While normative deliberative theorists such as Habermas originally departed
from the assumption that there was such as thing as a universal principle or common good
underlying the processes of self‐government, more recent variations on the Habermasian
conception of the public sphere concur when they eliminate the claim of consensus from
their definition of the aims of public discourse. For example, Eriksen has more recently
argued that it may be necessary to move away from the idea of consensus as the only
legitimate outcome of deliberation and realize that indeed, “working agreements” could be
understood as something between a “communicatively achieved consensus and a
strategically bargained compromise to fill in the lacuna left open by the established
discourse‐theoretical typology” (2006: 5). As Stie points out the process of translating the
abstract ideals of deliberative democracy to empirically tangible prescriptions is, however,
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“still in its infancy” (2007: 2).
Yet, the “general accessibility of a deliberative process whose structure grounds an
expectation of rationally acceptable results” could be seen as the prime source of legitimacy
of democratic procedures (Habermas 2001b: 110). Deliberative theory departs from the idea
that in principal, every individual whose autonomy is impacted by collective decisions should
be entitled to take part in the deliberations that precede those decisions, conditioning the
quality of participants in deliberation as being equal, autonomous, respectful, consistent and
willing to accept other people’s perspectives as expressing moral views (Gutmann &
Thompson, 2002). Thus, accessibility and transparency are crucial features of a viable
dialogue (Bellamy, 2001: 24). Having been exposed to public criticism, including by those
constituting minorities, having been tested and being based explicitly on considerations of all
interventions is assumed to attach moral validity to decision taken through this process
(Chambers, 2004). So, to achieve conditions that enable an approximation of this ideal it is
crucial to establish mechanisms that can ensure inclusion and participation in order to
mitigate existing power imbalances biasing decision‐making (Stie, 2007).
Concerning the quality of deliberations, various requirements are formulated such as
procedural rules prescribing reciprocity (Gutman & Thompson, 2002). There are furthermore
often implications for the quality of reasons given by participants, which are presupposed to
be generally looking for agreement and putting forward arguments that could be considered
“reasonable” by all others. If it is accepted that moral validity of political concepts is not
external to discourse, it also becomes a vital criterion to “hear the other side”, which in turn
requires disputants to “drop purely self‐referential or self‐interested reasoning” in the search
for arguments which may be compelling to other participants of the dialogue and thus
demanding a high degree of mutual respect and reciprocity (Bellamy, 2001: 24). As Young
(2000) points out, however, restricting acceptable modes of speech to orderly, rational and
eloquent reason giving may itself work as a powerful mechanism of exclusion of views.
Finally, deliberative democracy implies that there is a causal relationship between
decision‐making and its preceding phase of deliberations.15 So as not to leave it at the
symbolic mutual granting of rights to each other, however, there has to be a link between the
“communicative power” that creates the law and the administrative and executive powers.
Such a link would then have to be materialized in a public sphere, which would subsequently
need a high degree of inclusion, since all affected must be heard; it would be open to every
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kind of issue and not be prone to domination of hegemonic interests.
Following Young’s argument (2000), theorizing the concept of the public sphere in a
complete framework of what she calls “communicative democracy” then mandates two
adjustments to the typical understanding of deliberative democracy: (1) deliberative
democratic processes in complex mass society are not necessarily face‐to‐face, nor centred
or unified, but rather dispersed and mediated, while (2) public communication covers more
modes of communication than merely making claims or giving reasons, but includes such
forms as art, culture and protest.

Deliberative theorists have set out to construe an alternative normative framework to
sustain democratic values at the supranational level. What Dryzek (2000: 1) has identified as
a “deliberative turn” in contemporary democratic theory has equally affected thinking about
the EU’s further integration progress and the options available for its legitimation. While
there are a great variety of perspectives on this concept, most draw on the Habermasian
conception of communicative justice as the cornerstone of democratic legitimacy.
As Habermas himself observes concerning the paradoxical situation the EU is in at this
moment of its development:
Market‐creating policies are self‐referential insofar as each step toward
market deregulation means a disempowerment or self‐limitation of political
power as the medium for realizing collectively binding decisions. A political
attempt to catch up with markets, by contrast, reverses this process: It is a
reflexive politics under reversed conditions. And since the democratic
construction of political power relies on communicative processes which
alone authorize the application of power, political communication too must be
directed toward the goal of a self‐reflexive appropriation of a politics of this
sort – even at the cost of displacing other mechanisms for regulation.
(Habermas, 2003: 95)
From this perspective then, the creation of the European Union has so far not resulted in
“strengthening of the political per se” since it has not risen beyond an exercise in
“intergovernmental market construction” (Idem). Yet, this exercise has by no means
remained beyond the realm of what ought to be democratically controlled, even though the
term “regulatory” may suggest a merely technical role of EU rule‐making. Without the
capacity to engage also in redistributive policies, the EU may indeed be caught up in a “race
to the bottom” since its mode of decision‐making remains an institutionalization of a
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weighing of national interests. In order to alleviate its democratic deficiency, which would be
yet more outspoken in case of a broadening of capacities of political action at the EU level as
proposed by Eurofederalists, it would be necessary to simultaneously broaden the basis of its
legitimacy, which in turn requires an “expanded basis of solidarity”: “civic solidarity [...] will
have to be appropriated by citizens of the Union such that Swedes and Portuguese, for
example, are prepared to stand up for each other” (Habermas, 2003: 97).
As discussed earlier, Habermas considers the emergence of such a civic solidarity as
the outcome of a process, since “democracy itself is a legally mediated form of political
integration” (Idem).16
Deliberation then must be seen as a process of communication that must fulfil a
number of criteria concerning the quality of arguments used as well as concerning its formal
nature (inclusion of all who are affected by a certain decision into the prior deliberation and
the requirement that no point of view be a priori excluded from deliberations are examples
of those criteria). Many theorists of deliberative democracy, however, at least implicitly
assume the primary locus of deliberation to be institutions such as courts or the legislature
(for example Gutman & Thompson, 2002; Chalmers, 2003), while those that emphasize
discourse ethics, would locate deliberative practices primarily in civil society (Young 2000:
167). This divide can be seen also within the studies of the EU where it seems that during the
past years an empirical turn is discernible (Naurin, 2007: 3), producing studies that consider
the deliberative quality within institutions as empirical lacmus test for legitimacy (see Joerges
& Neyer, 1997; Niemann, 2004; Naurin, 2007). Still it must be recognized that a glaring lack of
information and participation of the citizenry at large cannot be remedied by the most
deliberative of procedures among only an elite (Stie, 2008). Thus, communication as a way to
enter into the realm of political authority includes, but is not limited to, the introduction of
deliberative processes within political decision‐making fora or relatively small‐scale attempts
to create more direct feedback channels between citizens and EU institutions (such as
Internet fora). Eventually, a public sphere that could sustain the high requirements of
deliberative supranationalism must also include mass‐mediated communication processes as
an arena for communicative action.
Beyond their emphasis on procedural matters, deliberative theorists of European
integration also tackle substantial aspects of the deficit by means of processes of
deliberation. The latter are then seen as a means to supplement and enhance17 the
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imperfect nature of democratic procedures to award political authority to citizens while at
the same time providing a binding element that could compensate for a lack of a shared
identity, facilitating the development of the congregation of European citizens into a full‐
fledged polity.18 When it comes to this community aspect, there is far‐reaching consensus
among most deliberative theorists that communication, under certain conditions, is an
inherently identity‐conferring process. Increased communication in a public sphere is
believed to have as one of its side‐effects the creation of political community through
collective learning (Eder & Trenz, 2004). The communicative actors here cannot be limited to
the group of political representatives that are obliged to create transparency, compete for
votes and thus legitimize decisions, but must necessarily include collective civil society actors
to engage in rational dialogue in order to meet the discursive condition – in fact, it is the
various social associations in civil society that constitute the public sphere in this view
(Charney, 1998: 103).
The model of deliberative democracy can be aptly described as a “framework of social
and institutional conditions that facilitate the expression of citizens’ concerns and ensures
the responsiveness of political power”, thereby “intrinsically enhancing the legitimacy of
government or governance” (Jakubowicz, 2004: 5). Legitimacy of political procedures is thus
no longer sought exclusively in the formal aggregation of preferences through voting, but
encompasses much deeper citizen participation, while conceptualizing the citizen essentially
as a holder of rights (Eriksen & Fossum, 2004).
So far, the concept of deliberation has been generally applied (and tested) either
among small groups under almost ideal face‐to‐face conditions (see inter alia Luskin, Fishkin
& Jowell, 2002) or within decision‐making institutions such as Parliaments or committees
(see Joerges & Neyer, 1997). However useful the former for municipal decision‐making
processes and the latter for increasing legitimacy of internal institutional decision‐making
processes may be, those approaches will not be useful to ordinary citizens of Europe to get
access to those institutions nor to facilitate more genuine exchange among them on a larger
scale – let alone beyond borders. Accordingly, in order to apply the ideal of deliberation to
the issues at stake, those communications processes that take place outside those
institutions and between them and citizens as well as the mass media as communicative
platforms of a larger scale become of crucial importance.
Here, deliberation is conceived of not as a way to claim moral rightness, nor as an
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explanatory concept to conceptualize integration, but as a process that could enable
collective will‐formation and legitimize decisions taken at EU level through its inherent
characteristics (inclusiveness, freedom, participation) and potential outcomes (“civic we‐
ness”, identity, mutual understanding, learning) – it is seen here as a complementary aspect
of post‐national democratic organization that would have to supplement institutional fixes to
the democratic deficit of the Union. This view clearly has consequences for the requirements
of a European public sphere as well as citizenship and constitutionalism of the European
Union.
Lastly, it seems useful here to briefly revisit Walker’s dimensional approach to
legitimacy and to make explicit the application of theories of communicative power to them.
This way, the relevance of communication rights for understanding and evaluating possible
avenues to address the EU's legitimacy deficit will become clearer.
For what Walker has termed performance legitimacy, deliberation is of less
importance, since its prime function is usually seen in the normative force to secure norms of
justice in the political system of the EU. However, there are also assumptions about its
potential to ensure “better” outcomes since it builds on the interchange of knowledge and
opinions between a large variety of participants, which may ultimately yield real insight and
wisdom (see e.g. Young, 2000). What Kant referred to as the public use of reason would then
ensure that the need to justify one’s positions and to face opposing views and possibly new
information and insight on the issue at stake would result in inter‐subjectively tested and
thus better outcomes.
When it comes to regime legitimacy, deliberative theorists would tend to emphasize
that the ability of the polity to self‐govern in the EU is indeed not secured sufficiently
through formal, aggregative modes of democratic influence and that it would have to be
enhanced through broader inclusion of those affected by norm into prior deliberations. As
Young explains the need to broaden inclusion in democratic processes, there is a “reinforcing
circle between social and economic inequality and political inequality enabling powerful
actors to use formally democratic processes to perpetuate injustice or preserve privilege”
(2000: 17).
Polity legitimacy is indeed one of the prime concerns among deliberative theorists for
whom political authority is indeed not exercised solely – or even effectively – through mere
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representation, which certainly in the EU is far too removed to support a sufficiently direct
feedback link between voter preferences and actual policy performance to be called
accountable. Rather, this authority is located in the dispersed communication processes that
take place in the public sphere. To translate such communication into actual “authority” that
can impact decision‐making, deliberative elements would have to go beyond mere optional,
non‐binding consultation, however. Surely public opinion can be a forceful pressure on
politics, but at the supranational level where individual actions of national politicians within
EU institutions remain obscure and a viable public sphere can so far only be found within the
traditional nation‐state setting, this is not yet a force to be reckoned with.19

4. Communication rights as citizenship rights
“The demand for new rights of association, participation and access is part and parcel of the
creation of new types of governance that supplement, cut across, occasionally subvert and
supplant current systems of representative democracy in order to create a European public
sphere”
(Bellamy, 2001: 34)
Calls for a right to communicate have been on the agenda of international politics since the
1970s (Mansell & Noordenstreng, 2006; Carlsson, 2003).20 Still, today there is no commonly
accepted definition of either information or communication rights (Hamelink & Hoffmann,
2008). In the modern liberal conception of democratic legitimacy, which is the foundation of
most European nation‐states, more than free elections and majority rule is already required
from political systems. State power is restrained by claims of individual citizenship rights,
while the concept of constitutionalism becomes a central feature of democracy (Stein, 2001:
493). Bellamy (2001: 15) has further distinguished juridical from political constitutionalism.
The former includes the rule of law, protection of basic rights, and the separation of powers
between institutions. The latter centres around the “constitutive role of citizenship” which
emphasizes the active role citizens play in constituting themselves in an ongoing process of
disagreement, dialogue and compromise. Instead of focusing on the existence of a
predefined “community of values” or uniform identity as a precondition for democracy, in a
deliberative logic the binding element of supranational citizenship must be found in this self‐
constituting opportunities it provides. In order to reach the full democratic potential of a
polity then, “civic competence” is a mandatory feature of citizenship: the institutional
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capacity of citizens to enter into the realm of political authority on a socially equal basis with
a view to sustaining a vital public sphere (Chryssochoou, 2002). Citizenship then implies
more than mere passive approval of a set of rights granted “from above”. As Weiler pointedly
remarks, “you could create rights and afford judicial remedies to slaves” (1999: 336). If the
paramount challenge to democracy is seen to be freed from “interest formations that
exclude others (and, thereby, create permanent inequalities)” (Bennett & Entman, 2001: 3)
the central entitlement of citizenship then becomes the capability that membership of a
community awards to actually change and renegotiate its very terms and conditions. Thus, as
Habermas (2008) applies this idea to the EU: “a body politic cannot be designed such that
the very act of its creation excludes alternatives to the prevailing market liberalism”.21
Chryssochoou describes three democratic potentials of Union citizenship that relate to (a)
civic participation, (b) giving access and a voice to all involved and (c) strengthening of
“bonds of belonging” (2002: 764). In his understanding of civic learning, he converges with
Eder’s (1999) notion of the public sphere as a forum for societal learning processes. This
“civicness” Chryssochoou argues, is the basis for sustainable institutional and democratic
transformation and integration of the Union, since it fosters the identification with a
European common public good to be jointly pursued beyond the narrow boundaries of the
nation‐state, thus enabling common will formation beyond political horse‐trading with an
eye on exclusively national interests. The emergence of such civic attachment is linked
directly with a shift from what Bellamy and Warleigh described as “an ethics of integration to
an ethics of participation”:
a deliberative process whereby citizens reach mutually acceptable agreements
that balance their various communitarian commitments in ways that reflect a
cosmopolitan regard for fairness.
(1998: 448)
The sequence of Treaties establishing the EU has taken into account some of the needs of
more political and social integration by establishing the notion of European citizenship
(introduced by the Maastricht Treaty in 1992). Yet, it is explicitly not meant to substitute but
to supplement national citizenship. Thus, it comes into play as an additional layer of
membership of a political community which transcends but does not replace the nation‐
state.22 Nonetheless, it is an indication of the shifting nature of integration from a purely
economic rationale to a process towards a more political entity. As such, EU citizenship is a
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logical instrument to recognize the constitutive role of citizens and empower those who thus
far had primarily been the addressees of supranational decision‐making. The decision to
include a Charter of Fundamental Rights into the Treaty Establishing a Constitution for
Europe further reflected a rights‐based understanding at the basis of Union citizenship.
Nonetheless, this citizenship seems to have remained a rather hollow concept in reality given
that 7 out of 10 European citizens say to know little or nothing of the workings of the
European Union23 and turn‐out for European Parliament elections has been decreasing
consistently (from 63 % in 1979 to 43.2% in 2009).
Prominently, Eriksen and his colleagues (see inter alia Eriksen, 1999; Eriksen & Neyer,
2003; Eriksen & Fossum, 2004; Eriksen, 2005) have contributed extensive writings that build
forth on such an understanding of legitimacy to progressively formulate a comprehensive
normative framework for deliberative practices in the European Union.24 Also here, the
capacity to engage in communicative action becomes a central tool for the exercise of
political authority of a citizenry whose power to influence decision‐makers by means of
voting is not sufficient to satisfy the requirements of democracy. In a Habermasian tradition,
they emphasize a communicative rationality of integration that can sustain a democratic
polity of scale and great heterogeneity without compromising basic rights and freedoms for
the sake of efficiency.
This may indicate a certain degree of convergence between a European commitment
to democracy and the protection of human rights, which here become a fundamental
prerequisite for democracy to function instead of merely an addition. Without the rights that
protect and enable the process of deliberation, which is seen as the bedrock of legitimacy in
these models, citizenship can at best be an incomplete status, at worst an inconsequential
nomination. To put citizens into the position to engage in deliberation then is a vital task of
public authority as much as implementing the rule of law or the outcomes of elections.
Venturelli (1998) accordingly makes a strong case against what she refers to as a utilitarian
version of liberalism that confines the functions of public authority to ensuring the free
enjoyment of private liberties. Contrasting a utilitarian justification of freedom of speech, as
advocated by Mill, that must be granted in order to ensure peaceful coexistence and
individual self‐interest, she focuses on the Kantian notion of “publicity” derived from the idea
that fundamental human dignity demands the moral sovereignty of citizens (Idem: 14).
Venturelli further points out that the idea, as elaborated by Kant, of freedom as
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reason in fact demands much more of a public sphere than mere reflection, since “that
freedom involves certain fundamental prerequisites of communication and a set of public
policies guaranteeing its necessary structure in order for political legitimacy to prevail”
(Idem: II). In her reconstruction of Kantian liberalism, it also becomes clear that merely the
guarantee of negative freedom rights cannot suffice as a basis of legitimacy of authority.
Consequently, policy‐making that concerns public communication is an essential activity of
public authorities that demands more than mere non‐interference. The capacity to
communicate as such becomes a fundamental civic competence.
The trends of liberalization and commercialization of telecommunication and mass
media had led Golding and Murdock already in 1989 to link those developments to the
notion of citizenship, which they argued to be greatly dependent on various communication
resources in mass mediated democracies. Their analysis of these trends in the UK led them to
propose the addition of “communication rights” to the set of citizenship rights which had
been introduced by Marshall in his classic essay of 1949 (Citizenship and Social Class).25
Today, there is ample agreement on the fact that information has become a major – if not
the defining – factor in developing forms of social organization. This transition from an
industrial to an information society26 also has wider implications for politics and law. In
response, proposals of a new set of “information rights” were brought forward, which would
ensure equal opportunities, protection and participation of all citizens in addition to those
“classic” civic, political and social rights that have come to be seen as the core of citizenship
rights from the eighteenth century on (Bovens, 2002). Their assertions have a clear link with
the reasoning of deliberative democratic theorists who conclude that when the essence of
freedom and self‐determination becomes a “public use of reason” this conversely means that
any obstruction to knowledge, information and participation in public deliberations would
amount to “a violation of the moral‐political rights of mankind” (Venturelli, 1998: 11).
Equally referring back to Kant, Splichal (2002: 6) argues that any “public use of
reason” cannot take place in a society in which the notion of publicity is translated into
merely the personal right to property, thus reducing it to the concept of the “freedom of the
press”, which have led to “profit maximising operations of private media capital and
consecutive alliances with power elites [that have] muted the bark of the 'watchdog'”. This,
he continues, necessitates the re‐establishment of a citizen's right to communicate by means
of active regulation and the allocation of sufficient public resources in order to secure an
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open information and communication system:
With no public use of reason in the media, which is based on the right of
citizens to be heard, there is no democracy. With public use of reason only in
the media, there is no democracy either: democracy also rests on the
principle of dialogue, not only mass dissemination.
(Splichal, 2002: 15)
While in liberal theories on representative democracy, freedom of expression and assembly
are recognized as fundamental prerequisites to enable the emergence of a public sphere and
thus democratic will‐formation, deliberative theories command, but mostly only implicitly
acknowledge, an even more central and far‐reaching role of rights pertaining to
communication processes. This is because deliberative democracy attaches a more direct link
between those modes of communication and decision‐making.27 The concept of full‐fledged
political citizenship becomes of paramount importance for the EU when it is not envisioned
as merely a problem‐solving entity or a community of values, but a “rights‐based union”,
which is in need of more direct legitimation (Eriksen & Fossum, 2004: 438). To establish a
system that enables fair cooperation in the long run and in the absence of a sufficiently
homogeneous political culture among Member States, basic rights are here a fundamental
element of the integration rationale, which is based on a procedural, rights‐based notion of
legitimacy, which once enforced, would require “decision‐makers (…) to pay attention to a
wide range of popular opinions (…) to obtain legitimacy” (Idem: 445). Here, deliberation is
not anymore a way of claiming moral rightness of a consensus, nor an element set exclusively
within the institutional setting of the EU, but becomes essentially a framework shaped by
policy and law which has to ensure “equality of arms” of participants in deliberations, who
grant each other certain rights. Communication rights are not merely an enabling condition
for public will‐formation, but essential tools in the hand of citizens to enter into the realm of
political power, assuming vital functions of accountability, justification and responsiveness of
political actors, making communication an essential civic competence. Democratic regulation
of communication would then have to aim at an
equal availability of influence on different forms of public communication,
particularly mass media, so that no citizen would have more institutionally‐
guaranteed influence of public (or collective) affairs than any other.
(Splichal, 2002: 16)
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This way, deliberative theorists go back to the original idea behind the principle of publicity
as
a critical impulse against injustice based on secrecy of state actions and as an
enlightening momentum substantiating the region of human liberty and
making private citizens equal in the public use of reason.
(Idem: 20)
To summarize, deliberative democracy ultimately requires more than mere non‐restriction of
the freedom of speech and goes further to imply the facilitation of communicative processes
that include the rights to access to information, to be properly informed and ultimately the
“right to be heard”. Even more, it requires for those rights to be put into the context of a
forum where all perspectives converge and to which every European citizen has access. The
meaning of citizenship thus gains prominent importance for thinking about how a European
democracy could come about and implies a rights‐perspective that goes beyond mere
negative, protective rights against state interference to include positive rights of inclusion
and participation that may demand obligations to act rather than merely to refrain on the
side of public authority. Those rights are then not only an additional requirement to formally
democratic decision‐making procedures but instead their very enabling conditions. To come
closer to the ideal of deliberative democracy, communication rights become part of the
minimum, procedural requirements of democracy to work effectively. They are then not
merely an external restriction to the exercise of authority to protect the private sphere of
individuals from state interference, but are conceptually internalized in the democratic
process and thus ought to be regarded as essential elements of political citizenship.
Subsequently, in democratic theories that emphasize deliberative opportunities of citizens as
a source of legitimacy, communication rights ought to be especially emphasized among other
rights in newly emerging supranational governance modes and as such possibly added jointly
to the catalogue of entitlements of European citizenship.
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5. Conclusion
“Federalize their wallets and their hearts and minds will follow.”
(James Madison)
Much like Madison and Jean Monnet did, functionalists28 of today believe that the mere fact
of intensifying (economic) integration will eventually have to take the peoples of Europe on a
natural progression of shared solidarity, turning them into European citizens on the way. So
far, the assumed spill‐over effects, however, have proven to be insufficient and the Union is
left in need of sounder democratic foundations.29 Even though the substitution in the Treaty
of “European peoples” by “European citizens” has already had (presumably unexpected) legal
consequences30, the notion of citizenship will have to be filled with yet more substance, if it
is to live up to the democratic aspirations of the EU. The gradual process of European
integration, undemocratically initiated and driven since by elites, has only relatively recently
been recognized as a development that is seriously calling into question the basic
assumptions of liberal representative democracy in the face of the increasing impact of
supranational law‐making. The EU is facing the paradox of presenting its citizens with many
faits accomplis while at the same time claiming to count democracy to its core values and
aims. The “permissive consensus” of its citizens that had supported – and thus indirectly
given legitimacy to – the European project thus far has clearly reached its limits and political
apathy (as mirrored in steadily declining turn‐out to EP elections which reached a new record
low in 2009 with 43,2 % of European citizens going to the ballot boxes) and distrust have
substituted complacency. The setback in the ratification process of the Constitution has
made this clear once more: when finally being consulted on a major issue after most
important decisions on the general course and aim of integration had already been taken
without them behind closed doors, Dutch and French citizens clearly brought the message
home. The challenge remains to find ways to give back the emotional and intellectual
ownership of Europe to its constituent elements: its citizens. If Europe is not to compromise
its moral aspirations, this challenge will mean overcoming the limited national vision on
democratic processes that has become second nature to scholars, politicians and citizens
alike and to re‐state the normative principles on which future models ought to be based.
These principles will then have to translate into modes of supranational governance that can
approximate its underlying ideals.
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The fact that the emerging systems of power and authority are less simple and more
distant from citizens is deplorable but realistically inevitable. This, however, does not make it
obsolete for new forms of supranational governance to meet basic demands of democratic
legitimacy. On the contrary, it makes it even more important to ensure mechanisms of public
accountability by exposing decisions taken to public scrutiny and to facilitate a broad
understanding of complex issues at stake, thus enabling active participation of citizens, which
is so vital in making the European project anything more than an exercise in market
integration, discredited by its subjects and ultimately paralyzed by increasing indifference, or
worse, suspicion. As Nieminen emphasizes the tension between the need to create more
centralized decision‐making structures and the parallel transfer of more political powers to
the EU on the one hand and the sovereignty of its Member States on the other is but
intensified by the fact that legitimacy of the system remains solidly based on the concept of
national sovereignty (2007: 3).
Legitimizing European policy‐making ultimately remains a fundamentally moral issue,
not a question of technical problem‐solving. The essential function of communication rights
of citizens then is to recognize everyone’s fundamental entitlement to be taken into account
during decision‐making processes that affect her or his life and to take part in the
philosophical exercise of defining a European vision on the “good life”.
It has been argued above that facilitating broader citizen participation in European
democratic processes depends to a large degree on the protection of existing and the pro‐
active creation of new European‐wide communicative spaces as the precondition for
deliberative elements that could elevate democracy beyond the limits of the nation‐state.
Communication instead of mere information, representation and reflection has therefore
become a center piece in works of various thinkers when it comes to modern political
organization and especially supranational institutions such as the EU and ought to be actively
supported by the regulatory framework of the Union, promoting the emergence of a public
sphere, protecting the diversity of available communicative platforms and securing and
enabling every citizen’s free and equal participation in communication processes. The
requirements that are proposed for legitimate rule‐making are thus to be seen not merely as
guidelines and objectives for governance, but in fact be conceptualized as new rights that
citizenship of the Union commands.
In this sense, the reasoning about the importance of communication for political
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legitimacy converges with (but goes beyond) recent legal philosophical claims to enhance
citizenship rights in “information societies” as proposed for example by Bovens (2003).
Communication rights go further than information rights that would enhance opportunities
of citizens to gain access to relevant information (Curtin, 2000; van Bijsterveld, 2005) to
include rights relating to the quality of and opportunities provided to participate in
deliberations.
Far beyond merely fostering a market‐oriented economic system, the facilitation of a
non‐distorted, inclusive, participatory public space then is an important mandate of
authorities in democratic societies. As Venturelli analyses in detail, however, it has been the
former goal that has informed European information policy for many decades and mandated
the liberalization of information since the end of the Cold War, intensifying since the 1980s
(1998: 28).31 The outcome of those trends has been a weakening of democracy since despite
the fact that the formal conditions of democracy may be fulfilled, the particular structure of
public space “is increasingly biased in the direction of proprietary social interests” (Idem).
Since communicative action is per definition a dialogical way of communication, as
Hamelink points out, “this proposal for a discursive ethics requires the freedom for people to
engage in forms of public and private dialogue” (Hamelink, 2004a: 208). This opportunity to
engage in dialogue, however, is being threatened due to “the absence of institutions that
could protect the private and public spheres from the reifying dynamics of the economic and
administrative systems” with the result that “participatory relations drawn from the public
practice of reason have been increasingly pushed to the margin” (Venturelli, 1998: 27). In
order to reach its citizens and involve them actively in deliberation on issues of public
concern, a favorable regulatory environment must be created and maintained in order to
meet the basic conditions for an institutionalized public sphere. In this context, the notion of
the public sphere as discussed above becomes operable again as “a network that gives
citizens (...) an equal opportunity to take part in an encompassing process of focused political
communication” (Habermas, 2001a: 17, emphasis added).
While the condition of principally equal access to the public sphere can hardly
translate practically into general access of all citizens to all media channels, the opportunities
for participation in the media system of all interest groups must principally be given. A
communicative platform must be provided for the non‐commercial, state‐independent
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exchange of opinions and ideas that can ideally claim to reflect the full range of plurality in a
society. This can only be achieved through strong, protected public service media. The
protection of public service traditions within Member States as well as the promotion of the
emergence of a European public space would thus be a task of the European legislator.
While horizontal links between the peoples of the EU are complicated by the absence
of a pan‐European media system, the vertical flow of information from the institutions (via de
mass media) to its citizens (see inter alia, Anderson & McLeod, 2004; Kaitatzi‐Whitlock, 2006)
as well as the limited conception of participation that is advanced by the institutions
(Magnette, 2003) has been the subject of criticism.32 Another development, which is widely
watched with uneasiness, is the increasing emphasis on security after the events of 9‐11 that
has triggered limitations on well‐established individual rights such as the freedom of
expression or the right to privacy (e.g. Mansell & Nordenstreng, 2007). As Hamelink argues
as the freedom to engage in public and critical political dialogue becomes
restricted with such justifications as “war on terrorism” and “national
security,” a right to communicate becomes urgently needed in order to expose
the deception of pseudo‐democracies.
(2004a: 208)
The implication of recognizing communication rights would be they would have to be taken
into account by public authority when elaborating legislation and policy that relate to the
exercise of those rights. The EU is one of the actors vested with public authority whose rules
affect the public and private communication environment and is as such a relevant subject
for further analysis.
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1

Such as the breakdown of the Bretton Woods system and globalizing tendencies more generally
that make collective action necessary (Habermas, 2003).

2

Examples of a fundamental event that was not preceded by elementary public debate and
certainly not the result of gradual consensus‐building have been the declarations of supremacy
and direct effect of the European Court of Justice. Case 26/62, Van Gend & Loos [1963] ECR I; Case
6/64, Costa/ENEL [1964] ECR 585.

3

The Treaty on the Functioning of the European Union (the “Lisbon Treaty”) would inter alia
eliminate the current Pillar structure.

4

Translation by the author: “The assumption of a path in a certain direction – namely
democratization – does not tell us anything about the nature of the, in this way quasi‐
automatically attainable, democratic system. Also it does not exempt us from the necessity of
thinking about which form of further institutionalization would be best suited for the specific
situation of the EU and what kind of constitutionalisation of civic self‐determination would be
most constructive in the special context”.

5

Especially puzzling it must be from this perspective to see integration continue even after the
breakdown of the Soviet Union and the unification of Germany. Also the German unification
process, in realist terms, should have increased worries of other Member States about German
hegemony – however, German unification and the end of the Cold War instead coincided with the
Maastricht Treaty and European integration has all but slowed down in the meanwhile (Pollack,
2001). Contrary to realist assumptions, the EU institutions have provided smaller countries with
opportunities to ensure a relatively strong voice in Union politics – as exemplified in the Benelux
countries’ successful resistance to changing their structural over‐representation in the Council in
the final negotiations of the Nice Treaty in 2000 (Idem: 224). Also, with the adoption of the co‐
decision procedure, the position of smaller countries has effectively been improved, since their
relative over‐representation is even stronger in the European Parliament than in the Council.

6

This may be an especially salient point when it concerns the European Court of Justice, whose
interpretations are sometimes rather unforeseeable, partly due to the fact that European
legislation is often based on painstaking compromises, which are expressed in rather general
language, thus prone to interpretation. This issue is also sometimes referred to as a principal‐
agent problem.

7

Sand also explains the dominant emphasis on the free market and competition that has influenced
Union policies in many domains as a possible side effect of the earlier Court decisions on
supremacy and direct effect.

8

As Menéndez points out some authors would understand “governance” as a full‐fledged
alternative to government. This would mean that “old” standards of democracy are going right
down with the nation‐state to be substituted by a network governance of stakeholders, NGOs and
interest groups.

9

Indeed, so far truly pan‐European media have either been highly dependent on public funding
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(Arte), are confined to Brussels (Voice of Europe) or have failed (The European). Even EureNews is
not commercially viable, while it has managed to reach an audience of more than seven million
viewers per day (Brüggemann, 2005: 62).
10

Translation by the author: “Europe, also the narrower Western Europe, is not a community of
communication, hardly a community of memory and only in a very limited degree a community of
experience”.

11

This expression literally means “patchwork carpet”. It denotes the many culturally, linguistically
and politically heterogeneous territorial entities (today the federal Länder) that make up Germany.

12

For more information on the project see: (http://www.tomorrowseurope.eu/spip.php?article169).
[Retrieved on 14 February 2009].

13

Venturelli forcefully argues it is the primary weakness of contemporary liberal theory to conceive
of freedom as merely the protection of individual property rights instead of the more
comprehensive “public freedom” (1998: 16).

14

Walker’s categorization is well applicable to three strategies of legitimation which have been
proposed by Eriksen and Fossum as possible options for the further path of integration of the EU
(2004).

15

This does not necessarily mean that any decision which is taken must be based on the argument
agreed by all to be the best, but can also translate into the claim that any decision must legitimate
itself by referring to the preceding deliberation as source of autonomous and persuasive reasons
for action (Chalmers, 2003). The latter reading may be more realistic, since it seems hard to
establish an unequivocal causal empirical link between deliberation and decisions.

16

Again, this process will not happen automatically, but will have to be nurtured by means of
gradually gearing national debates about the future of Europe that would have to become
“synchronized within national public spheres that are networked across Europe” into the
emergence of a European party system, European civil society movements and eventually
transnational mass media (Idem: 98). This latter, however, Habermas sees conditioned by the
willingness and ability of national education systems to develop a common linguistic basis for the
citizens of Europe (idem). A shared political culture would be the result of the emergence of a
European civil society and “arenas in which the political parties can directly address the decisions
of European institutions and go beyond mere tactical alliance to form a European party system”
(Habermas, 1998: 153).

17

It is important to note here that deliberations are not, however, conceptualized as substitute to
representation but rather as a supplement. Clearly, it is not merely the lack of a transnational
public sphere, but also the institutional structure that need to be reformed – however, without a
public forum for inclusive deliberation, not even such an institutional reform could be conducted
in a manner that would result in a legitimate outcome.

18

In order to warrant referring to a political community as “polity”, Walker (2001) identifies two
important aspects: (1) a degree of autonomous political authority vested in the community as well
as (2) what has been referred to as a “feeling of belongingness” (Weiler 1999) or “civic we‐ness”
(Chroyssochoou 2001). While the former is largely a matter of enabling the effective participation
of citizens in the political decision‐making processes of the EU (which in itself poses rather
complex questions of feasibility), the latter facet touches on a more socio‐psychological aspect of
political community which includes matters of commonly shared identity, values and historical
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experience.
19

Above that, it is important to note that even within this smaller scale setting, modern liberal
democracies are facing the problem of increasing de‐politicization of the populace and a lack of
congruence between the will of the people and government action (as a recent example, the
decision to invade Iraq by some European governments against the will of their people should be
remembered).

20

For an overview of resolutions relevant for the right to communicate up to now see:
(http://www.righttocommunicate.org/viewGroup.atm?sectionName=rights&id=2). [Retrieved on
14 April 2009].

21

The original text reads: “Ein Gemeinwesen darf nicht von vornherein so konstruiert sein, dass
schon die Anlage des Gebäudes Alternativen zum bisher vorherrschenden Marktliberalismus
ausschließt”.

22

Even before the notion of European citizenship was formally introduced, certain freedoms and
rights had been granted to citizens of the EU’s Member States, giving national citizenship a
European dimension. After Maastricht, the initial suspicion of many legal scholars that the notion
would remain toothless and of primarily symbolic relevance, was soon to be proven wrong.
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Eurobarometer figure as cited by Commission Margot Wallström at her presentation of the White
Paper on Communication Policy to the European Parliament on February 2, 2006.

24

See publications of the RECON as well as ARENA working paper series online at:
(http://www.reconproject.eu/projectweb/portalproject/Publications.html). [Retrieved 13 June
2009].
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Their arguments for such an addition emphasize the social component of citizenship in
increasingly heterogeneous societies in which resources are not evenly distributed, which then
must include the capacity to assert oneself in the public realm and be taken into account.

26

Bovens describes the dominant features of this information society to be deterritorialization,
turbulence, horizontalization and dematerialization. These greatly impact the functioning of the
state based on the rule of law. Since the nation‐state is no longer firmly in control of all aspect of
society due to growing internationalization, democratic control in the traditional sense within the
nation‐state is increasingly insufficient. Technological and social unpredictability and turbulent
development demand a sort of flexibility that could undermine legal certainty. The primacy of
politics is under pressure from a shift from the arena of politics to the executive and civil society
networks. Lastly, the increasing use of and reliance on information systems in executing policy
(such as e.g. concerning immigration or tax) has converted street‐level bureaucracies into system‐
level bureaucracies which are entirely based on stratified sets of uniform information that leave
no place for individual space for maneuver (2002: 17).

27

In Habermas’ original construction of the public sphere, politics would become the implementing
tool of a collectively agreed upon consensus. This ideal type has, however, been adjusted by
Habermas himself, while he acknowledges that “discourses do not govern. They generate a
communicative power, which cannot substitute, but merely influence the administrative one”
(1990: 44, translated by the author).

28

Abromeit (2003) in fact would put most deliberative theorists into this category, since she takes
them to believe that the progressive introduction of deliberative processes will eventually lead to
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the alleviation of the democratic deficit.
29

Undertakings such as the foundation of monetary union for example would have required
genuinely democratic economic governance, whereas the Amsterdam reform failed to install this
and instead deemed a college of fifteen finance ministers a sufficient match for the power of a
central bank (Mancini, 1998: 31). Even more disappointing, however, may have been the lack of
commitment to enrich the sparse catalogue of rights that comes with Union citizenship. The
notion was legally introduced into the quasi‐constitutional structure of the EU by the 1992
Maastricht Treaty.

30

See cases such as C‐209/03 Bidar [2005] ECR I‐2119, Case C‐184/99 Grzelczyk [2001] ECR I‐ 6193,
and Case C‐148/02 Garcia Avello [2003] ECR, I‐11613. Here, the European Court of Justice has
repeatedly emphasized that Union citizenship is destined to be the fundamental status of
nationals of the Member States, enabling those who find themselves in the same situation to
enjoy the same treatment in law irrespective of their nationality, subject to such exceptions as are
expressly provided for.

31

This trend, she further argues, is based on the unconvincing idea that “the difference between the
private proprietary interests of the information industries and the public participatory interests of
citizens can be decided according to the criteria of which dimensions concern only owners and
investors of capital and consumers” (1998: 33). By upholding this claim, they negate what she sees
to be the original liberal claim “to link all politically consequential decision‐making to the legally
guaranteed deliberative will‐formation of the citizenry not merely to the role of communication‐
technology innovation in sustaining proprietary growth and product consumption” (Idem: 34).
Even according to less demanding standards it has been questioned, if the media under conditions
of successive privatization and growing commercial pressures can in fact be considered capable of
delivering the informative political functions considered necessary as a basis for citizen opinion
formation (Meyer, 2001; Bennett & Entman, 2001).

32

The inherent characteristics of the “Community method” may be one of the biggest obstacles for
an active citizenry. As Magnette points out, “as long as the Commission, which initiates policies,
considers itself to be a body designed to bypass political conflicts and forge compromise before
public deliberation takes place, the politicization of the EU will remain very difficult” (2003: 157).
Similar considerations apply to the lack of coverage of the EU in national media. While reporting
EU issues requires a high degree of expertise and an editor who is willing to run “unsexy” stories
on “Brussels’” the long‐term nature of the decision‐making process, its complexity and opacity
make it a challenging endeavor to inform the citizen. National politicians routinely play the “blame
game” to shift responsibility for unpopular decisions to the remote and faceless bureaucratic body
while journalists’ framing of EU issues in a national perspective is unlikely to foster anything like a
shared feeling of European solidarity.
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The protection of autonomy as expressed inter alia by self‐determination through
communicative action, the granting of rights and the recognition of citizens as holders of
rights, have above been conceptualized as the basic tenets of legitimacy of the European
Union edifice. The requirements relating to the capacities of citizens to engage in
communication that have been proposed are thus to be seen not merely as guidelines for and
objectives of governance, but are conceptualized as new rights that citizenship of the Union
commands.
In order to protect existing and to bring about sufficient new opportunities an
environment conducive to the exercise of citizens' communication rights must then be
nurtured. It is here not only the developments of the “information society” that require an
additional layer of citizenship rights to include access to relevant information, but also the
political innovations of supranational governance which make it a paramount function of
citizenship to be empowered to exercise communicative action as a means to enter into the
realm of political power. So in addition to information, communication can be seen as
essential for effective citizenship in the EU. This means that beyond information transfer,
issues such as the confidentiality of communication, freedom of expression and media
pluralism as well as a right to participate and be taken into account must be incorporated as
essential features of citizenship in the EU.
Whereas many of those rights are already protected at the nation‐state level, their
recognition as coherent set of entitlements that comes with European citizenship would
imply their consideration also within supranational law‐making that is impacting their
effectiveness. So, for example, agreements to exchange passenger information between the
EU and the US are clearly impacting the right to privacy while the application of EU
competition rules is directly limiting the opportunities of Member States to decide on the
scope and nature of funding of national public service media, which fulfill an important task
in the conservation of media pluralism. Furthermore, the call for communication rights often
goes beyond what is recognized in national or international law to include the codification of
positive obligations of public authority to protect and promote the exercise of certain rights
as well as the horizontal effect of provisions that would ensure their viability in an
increasingly liberalized and privatized market. So, to realize citizenship within the setting of
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the European Union also issues such as the lack of a common communicative space and
interaction will have to be taken into account.
The implication of recognizing those rights would be an obligation to create a
favorable environment for public and private communication within the EU (Venturelli, 1998).
However, not all aspects of communication are either purely national or European matters
anymore due to the “pooling” of sovereignty that together with the principle of subsidiarity
provides for a complex governance structure that is highly dynamic and often
complementary. Also, because communication rights are not viewed as a coherent set of
entitlements and the process of communication is not considered in its entirety neither from
a human rights perspective nor as a comprehensive policy area, it is difficult to draw a
complete picture of the trends and actors impacting them.
Given the above, however, it is an important endeavor to understand how citizens'
communication rights are affected by European‐level law and policy‐making. Only when
having identified the relevant areas of European level policy and law that affect citizens'
communication rights a more coherent proposal for the design of a European approach to
communication could be formulated to address the present shortcomings.
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Abstract
Among the many entities that give shape to the “information society” at the international
level and create the circumstances for citizens to exploit its full potential, protect individual
rights from undermining by new technologies but also determine new parameters for their
use for the sake of law enforcement or the prevention of crimes, the European Union (EU) is
an important as well as under‐researched actor.
Its law, as well as policy, affects many aspects of communication, thereby impacting
established communication rights such as the freedom of expression as well as the
parameters of national media systems and more generally the quantity and quality of
information that is accessible and received by European citizens. In the present study, it is
sought to identify some of the most important domains of European law and policy in this
respect, to briefly put them into context and to sketch important recent trends. To this end,
three areas are argued to represent the most crucial conditions to realize communication
rights of European citizens: infrastructure, content and process. In what ways rules at EU level
affect these areas is the subject of analysis.
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1. Introduction
Communication has been argued to be a fundamental human right as well as an essential
element of citizenship in the “information society” (Hamelink & Hoffmann, 2009).
Communication is here considered a fundamental human right with additional relevance for
the exercise of political citizenship within the EU since it lacks many of the opportunities to
influence decision‐making as well as the democratic and judicial scrutiny mechanisms
provided at the national level. This understanding of the concept as an umbrella term
includes the established rights of freedom of expression, the right to access to information
and the right to privacy, but goes beyond them to embrace issues such as media governance,
pluralism and media ownership to facilitate a certain quality of communication as well as
positive entitlements to access, inclusion and participation (for a more detailed discussion of
the concept of communication rights see Idem).
The following study seeks to identify and give a brief overview of the most important
dimensions of European law and policy which need to be considered in an effort to
understand their combined impact on communication rights of European citizens. Even
though neither the European Communities (EC) nor the EU have an explicit mandate when it
comes to human rights, or communication rights more specifically, this is not to say legal
rules and policies that are the result of European integration did not affect these rights. On
the contrary, because it does not have this explicit mandate, there is no coherent human
rights policy that could serve as a guideline for EU activities or specific competences to
regulate directly to this aim while at the same time the forceful effect of its law on national
legal systems (such as e.g. the supremacy and direct effect of some of its supranational First
Pillar measures) can alter the nature of media systems in EU Member States or the degree of
protection and nature of individual rights. As argued elsewhere (Hoffmann, 2008), especially
considering the importance of communication rights for the legitimacy of European
integration it is important to understand how activities in various areas of European law and
policy affect the protection of these rights. Under this premise, it is an important question
how the very process of European integration has impacted communication rights of its
citizens.
Whereas for the purpose of the following study, the EU is thus the main focus of
analysis, norms put forward by the Council of Europe (CoE) as the most active actor
establishing and guarding norms in areas such as human rights, democracy and the rule of
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law retain their relevance as normative yardstick for evaluation, especially in the light of Art.
6(2) Treaty of European Union (TEU) which explicitly acknowledges that the Union respects
the European Convention on Fundamental Freedoms and Human Rights (ECHR) while
Community judges frequently draw on it as sources of inspiration to interpret EU law
(Asscher, 2002: 138).1 Yet, a detailed analysis of all relevant case law of both Courts can not
be provided here for reasons of scope. It is also important to note here that, while the ECHR
is an important yardstick, it is not the purpose of this study to assess the compatibility of
specific EU measures with Council of Europe standards as expressed in the ECHR and the case
law of the European Court of Human Rights (ECrtHR), but rather to map EU developments
that are relevant to understand their combined impact on citizens' communication rights. For
this purpose major instruments of European law and policy will be identified and their
relevance of communication rights made explicit. While those rights are not exclusively
impacted by EU measures, it is considered here to be an important area of investigation,
especially in the light of expanding competences and the increasing use of Third Pillar
instruments to devise policies under the umbrella of a “war against terrorism” that have far‐
reaching repercussions inter alia for the practice of journalism (Banisar, 2008).

1.1. Assessing Communication Rights
At the time of writing there is no one widely agreed upon, let alone codified, definition of a
set of communication rights (for more details, see Hamelink & Hoffmann, 2009; CRIS
CAMPAIGN, 2005). Efforts within UNESCO during the 1970s and 80s seem to have
concentrated primarily, if not exclusively, on finding a comprehensive, universal legal
formulation, which has led to much frustration and friction. Again today, after the political
impasse that was the consequence of the éclat in the 1980s and a renewed interest in the
concept around the UN World Summit on the Information Society (WSIS), there are good
reasons to remind ourselves of the arguments in favor of seeing the debate on the right to
communicate/communication rights2 as an “open work”, as proposed by Birdsall (2006). He
proposes to adopt a “cultural‐rhetorical strategy embracing a vision of a RTC [right to
communicate] that encompasses cultural diversity and ambiguity in meaning” rather than
aiming at legalistic definitions. He explains his proposal by pointing out that
it is ambiguity that allows a right to become accepted as a universal human
right. At this level of conciseness and generality a right can be open to
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interpretation and reinterpretation over time and from place to place; it is, in
short, an open work.
(Birdsall, 2006)
There are clearly several problems with this approach, if codification of a right to
communicate was the declared aim. Firstly, no codification of a provision in hard law would
be desirable with ambiguity as a starting point and indeed intention – surely, openness to
interpretation is an inherent characteristic of rights, but at least some practical implications
must clearly have been envisioned by the authors of a law. Secondly, including the argument
of cultural relativism as an a priori ground for deviation could seriously undermine the whole
point of arguing for a universal human rights claim. Nonetheless, Birdsall’s proposal has its
merit since he recognizes the problems and sees the value of non‐legalistic avenues and the
importance of culture to bring about positive change.
Also law can best be understood as an ongoing process and as such is relatively open‐
ended. Making explicit a human rights claim has thus at least partly symbolic value and does
not necessarily need to be defined in detail and all its implications made explicit before hand.
Making an end to the debate by proposing a final, comprehensive definition of the
right(s) at stake is neither the intention nor within the reach of the present work. Neither is
arguing for a particular legal formulation or a specific road map for implementation. Rather,
inspiration is drawn from arguments that point to a lack in current legislation and policy due
to a limited understanding of the relevant elements of communication processes in society in
order to realize the ideal of human dignity (Hamelink, 2003; 2004). It is further proposed that
with the developments toward the emergence of a “information society” those arguments
have gained rather than lost in relevance during the past decades (Bovens, 2002; 2003).
Whereas much work has been done concerning the formulation of a right to
communicate, there is a lack of empirical research that addresses the status quo at the
national, regional or international level. Therefore, here, it is a deliberate choice to view
current developments that influence communication processes through the prism of
communication rights standards. These rights will here be understood as a guiding principle,
not merely a “cross‐cutting issue” of importance to merely a limited number of domains (as
WSIS was criticized to have done, see e.g. Pekari, 2004). Not the paradigmatic developments
in jurisprudence will then be the predominant interest here, but taking a “screenshot” of the
major trends that influence people’s ability to communicate.
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1.2. An operational definition
Many attempts have been made to define and categorize the content of the right to
communicate or to formulate specific communication rights (for more detail see Hamelink &
Hoffmann, 2009). For the purpose of the present study they are either too metaphysical as to
enable the derivation of empirical standards, contradictory, blur legal and philosophical
arguments or too comprehensive to be useful as a guideline. Alternatively, to provide for a
clear and workable operational definition, I propose to order thinking not along the lines of
legal categories that would be used in order to formulate specific rights and freedoms, but by
looking at the different elements of communication whose protection and facilitation are the
declared point of the endeavor.3
By doing this, it is hoped to avoid watering down the concept of fundamental human
rights by making everything, which is of importance for the process of communication its
own, separate right. On the other hand, it is argued here that focusing solely on the core
rights of the individual an analysis of the status quo and developments that affect the
potential for communication in societies at large would be superficial and incomplete.
Therefore, existing human rights concerning communication are understood as the legal
element of a larger endeavor to secure and enable a certain kind of environment. Primarily,
human rights provisions serve to protect the individual from interference. Their spirit,
however, requires a broader societal effort that goes beyond the formally legal realm.
Individually enforceable rights must be embedded in a broader framework that makes them
viable. While bringing about such a framework is not exclusively in the hands of law‐ and
policy‐makers, the most important parameters will be set at that level and are thus at the
heart of the subsequent analysis. Distinguishing three domains then seems to include the
most prevalent conceptions of the content and rationale of communication rights. These are:
infrastructure, content and process.
The most basic facility that is needed to enable communication beyond face‐to‐face
encounters of a limited amount of individuals is infrastructure. This includes the existence of
telecommunication infrastructure such as cables and satellites to enable telephony or
Internet services. Furthermore, the opportunity and ability to use those services is of
importance. This means that accessibility becomes an important measure. In order to speak
of access, there must not only be the technical feasibility (e.g. the cable) but also the
necessary hard‐ and software (e.g. a computer with adequate browser), service (e.g.
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Internet) provided at an affordable rate and the capacity and skills of users. European efforts
to enhance so‐called eInclusion and eAccessibility will be examined here. Also, the efforts at
EU level to create the needed media structure for a European public sphere will be
considered here.
Content covers existing provisions that protect the freedom of expression as well as
those that entail a right to access information of public interest and those concerning the
confidentiality of communication. At the level of mass mediated communication, this domain
includes the ideal of media pluralism as a prerequisite for the ability to form a well‐informed
opinions and thus be able to make informed choices in a democracy. Measures of media
concentration and ownership issues will be relevant here as well as the overall regulatory
environment for audiovisual media, especially when it comes to the compatibility with the
European tradition of public service broadcasting (PSB) and competition law.
Process is proposed as the last domain to incorporate one of the major criticisms
brought forward against current legal protection regimes. Participation in public decision‐
making beyond voting is at the heart of this domain. In order to effectively institute
participation there must be an adequate level of information on matters of public interest as
well as the opportunity to “talk back to and be listened to” by decision‐making bodies. Such
participation in the field of communication is then more than mere “consumer choice”,
passive access to the mass media, or even confined interactive chats on the Internet. The
participation meant here is interactive public dialogue about the public good. Its aim is to
contribute to the debate about society, its values and priorities, and, above all, the common
future. It is a dynamic and ongoing process aimed at change and transformation (Traber,
1999: 8). The EU's information and communication policy will thus be the most relevant area
of inquiry here.
Overlap between the three domains is inevitable. So, for example, media pluralism
may be understood as a prerequisite to being properly informed of matters of public interest,
while the right to access information is only really empowering if there is a way of effectively
participating in an existing public space. Also, all domains incorporate legal as well as policy
issues that will have to be addressed. Nonetheless, the three domains provide a useful way
of structuring analysis, since they do not bare the danger of confusing existing law with
activist aspirations by formulating “new rights”. Also, they provide for sufficient leeway to
address not solely legal developments. This way, the most relevant domains of European law
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and policy will be addressed from this perspective which so far have drawn attention from
either economic, legal or communication science perspectives, but are hardly ever addressed
in an integrated matter. This way, our knowledge has remained fragmented and emerging
discourses isolated and ill‐contextualized.4

2. Locating Communication Rights in EU governance structures
Looking to locate relevant legal provisions then, there is the law of the EU itself, including the
EC and EU Treaty. While neither explicitly mentions communication rights, when it comes to
the EC Treaty, especially provisions concerning the freedom to provide services (Article 49)
and articles concerning the protection of a “level playing field” between undertakings
(Articles 81, 82, 86, 87) are of relevance for the regulation of media. Since 2000, provisions on
the freedom of expression and privacy are entailed in the (still unbinding) Charter of
Fundamental Rights.
Furthermore, there is secondary law such as laid down in Regulations (e.g. the
Merger Regulation) and Directives (prominently the Audiovisual Services Directive) as well as
the case law of the ECJ.5 The latter is of relevance for the protection of communication rights
in Europe since on the one hand, the judges in Luxembourg can provide for an additional
layer of protection of those rights which are affected by European law and on the other hand
because European law can interfere with the domestic protection of just those rights. As
Asscher (2002) concludes, especially the ECJ’s jurisdiction on matters of economic freedoms,
competition, and state aid as referred to in the EC Treaty are of direct relevance here. So, for
example, national efforts to ensure pluralism within the media landscape may interfere with
the free movement of goods or services.
When it comes to relevant policies, European‐level initiatives to enhance accessibility
and inclusion in respect to “information society services”, especially the Internet, as well as
efforts to inform and communicate with European citizens will be of interest in this context.
Below, some of the most relevant aspects of the realization of communication rights
which are influenced by European‐level rules and that ought to be part of any effort to fully
understand their impact on those rights are identified.
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3. Infrastructure
3.1. The EU approach to a European public sphere
In the early 1980s the EU took a set of quite idealistic steps in pursuit of increasing
accountability through the media system on the basis of a public service broadcasting ideal,
following the initiative of the then newly reformed European Parliament. In 1982 the so‐
called Hahn Report recognized that there was an imbalance in the representation of the
European institutions and policy issues discussed at the national level that would demand
structures directly accountable to a European public in order to sidestep national filtering
and take the European Union “straight to the people” (Ward, 2004: 44). In order to alleviate
the acknowledged lack of legitimacy, the broadcasting media were identified as the most
important means available to give “a share of the political responsibility of the Union” to its
citizens (European Parliament, 1982: 5). The Hahn Report also emphasized the need to
internationalize cultural production as well as production staff in order for Europe to
“penetrate the media”, de‐attach content from its national settings and consequentially
“europeanize” it (Idem: 8).
In response, in 1984 the European Parliament passed a Resolution that called upon
the Commission to create the legal and political foundations for the establishment of a pan‐
European channel (for more details, see Sarikakis, 2005). The Commission responded by
pointing out the challenges and potential of emerging satellite technology which provided a
chance to effectively increase democratic legitimacy. It also emphasized that the increased
television capacity posed a threat to the fragmented European television market, since the
huge level of program hours required to fill the new capacities could easily benefit US
industries at the expense of its European counterpart if productivity was not to be increased.
Thus, the perceived economic necessity for the Community to encourage a European–wide
industry that could face the “US menace” with equal dynamic and strength soon added a
competitive edge to the Parliament’s initial propositions.
As Ward (2004) notes, the question whether there actually was sufficient demand for
such a channel seemed not to have seriously occurred to either the Parliament or the
Commission. Also, the “profane” issues of logistics and economics were set aside rather
easily. Generally, a rather simplistic belief in the identity‐conferring power of television to
bring forward community bonds and mutual understanding between the citizens of the
Member States continued to underpin the overall approach to the project (Schlesinger, 1995:
120

THE IMPACT OF EU LAW AND POLICY ON COMMUNICATION RIGHTS
6). The outcome was the establishment of a prototype, called the Eurikon project. It lasted
five weeks and even though it had not broadcast to a broad audience, it received negative
feedback. Nonetheless, green light was given and a full‐fledged television service was created
following its model (Collins, as cited in Ward, 2004: 49). The channel relied on mixed
financing from the Commission, the Dutch government and advertising revenue. Lacking to
attract a broad audience ‐ and thus advertising revenue to supplement its other revenue
flows ‐ the project failed.6
This failure marked a turning‐point in European ambitions in the field of media policy
and the use of mass communication to alleviate the legitimacy deficit of its institutions. The
creation of a pan‐European communicative space was subsequently trusted to the
commercial sector which can already be noted in the 1984 Green Paper called Television
Without Frontiers, which preceded the 1989 Directive, where any role for public service
broadcasters to play in the emergence of a pan‐European audiovisual space was
“conspicuous by its absence” (Idem).

3.2. eInclusion and eAccessibility
“Any 'digital divide' implicitly signals a neglect of universalism in the provision of access [...]
This especially impacts those who are already disadvantaged by economic and social status,
and quite often both”
(Ferrel Lowe, 2007: 15)
While the inequality in access to new ICTs has become a global concern, in the EU democratic
deficit discourse worries about the “digital divide” are often coupled to the hopes expressed
concerning the potentials of so‐called eDemocracy (for a further discussion of the concept
see Tuzzi, Padovani & Nesti, 2007).
Framed in a mostly economic rationale, however, in 2003, the co‐called e‐Europe
initiative was launched in order to accelerate Europe's, “transition towards a knowledge
based economy and to realize the potential benefits of higher growth, more jobs and better
access for all citizens to the new services of the information age”.7
In the framework of a renewed Lisbon strategy for economic growth and employment
e‐Europe was followed up in 2005 by the i2010 program, which aims at creating a Single
European Information Space, strengthening investment and innovation in ICT research and,
lastly, supporting inclusion, better public services and quality of life through the use of ICT.8
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Despite a broader approach, the primary aim of the program remains an economic one,
illustrated by the Commission's calculation that “benefits from e‐Inclusion in the EU could be
in the order of €35 to €85 billion over five years”, while the stated objective of promoting e‐
Inclusion is stated to be turning it from “a social necessity into a significant economic
opportunity for Europe” (Commission of the European Communities, 2007b: 5). The
statistical background for this assessment is provided e.g. in the so‐called Riga Dashboard,
where the problem of an aging European society is made tangible in terms of financial and
social sustainability:
By 1995 70 million people over the age of 60 were living in the Union, almost
20% of the population. By 2020, this figure will rise to 25% and people of 80
years and older will more than double. At the same time, the total working
age population (15‐64 years) is due to fall by 21 million between 2005 and
2030. This demographic evolution raises many challenges that ICT can help to
address, creating many benefits to older individuals, but also making the
economy grow in more productive ways.
(Commission of the European Communities, 2007c: 21)
In this context, a number of benchmarks have been set (i2010 High Level Group, 2006) which
have led to an increased effort to monitor a number of key indicators to measure
developments. Already in 2005, the Commission had published a Communication on e‐
accessibility (Commission of the European Communities, 2005a) and stressed the need to
make many types of products based on ICT easier to use. On the basis of data available in
2006, it was clear there were a number of problems when it comes to inclusion:
For instance at the time,
57% of individuals living in the EU did not regularly use the Internet in 2005;
only 10% of persons over 65 used Internet, against 68% of those aged 16‐24;
only 24% of persons with low education used the Internet, against 73% of
those with high education;
only 32% of unemployed persons used the Internet against 54% of employed
persons.
Only 3% of public web sites surveyed complied with the minimum web
accessibility standards and guidelines, hindering access to web content and
services for people with disabilities who comprise some 15% of the EU
population.
(Commission of the European Communities, 2007c: 3)
Targets for what has been dubbed e‐Inclusion9 were subsequently set in a Ministerial
Declaration at the end of the 2006 Riga conference and EU Member States committed to
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halve by 2010 the gap in Internet usage by groups at risk of exclusion, such as the elderly,
people with disabilities, women, rural populations, lower education groups, “less‐developed”
regions and unemployed persons.
In 2007, the Commission presented its first report on progress (Commission of the
European Communities, 2007c). A Disparity Index was developed to measure the gap
between ICT usage of the average population and vulnerable groups. Also factors beyond
physical access to infrastructure that can impact actual usage and barriers to access such as
digital literacy have been addressed. Overall the report suggests that the objectives set out in
the Riga Declaration are yet unlikely to be met by 2010 (Commission of the European
Communities, 2007c: 9).10 On the other hand, during the 2008 mid‐term review of the i2010
initiative it was highlighted that 2007 had been the first year in which more than half of the
EU population regularly used the Internet (Commission of the European Communities,
2008a: 33). Still, a staggering 40% of the EU population had still never used the Internet
(Idem: 34, emphasis added). While average Internet use by citizens living in rural areas,
women and the middle aged was already close to the EU average (and the relatively small
difference had declined since 2005), the continuing disparities between the overall
population and those aged 65‐74, the retired and economically inactive, and those with low
education were again pointed out as a major concern (Idem: 34). Furthermore, following up
on the 2005 Communication on e‐accessibility, a special report was drawn up “Measuring
Progress of eAccessibility in Europe”, specifically focusing on the needs of people with
disabilities (Cullen, Kubitschke & Meyer, 2007). Also here, only limited progress has been
made. The EU lacks behind when compared to countries such as the US, Canada or Australia
when it comes to policy‐making on this issue, which is fragmented and very differently
implemented in Member States. In 2008, the research team did not find any change. Thus, it
has argued for the need for EU action to enhance eAccessibility for persons with disabilities
as well as the elderly, possibly in the form of a Directive, in two follow‐up studies (Cullen,
Kubitschke, Mc Daid, Blanck, Myhill, Quinn, O'Donoghue & Halverson, 2008; Cullen &
Kubitschke, 2008: xvi).
At the end of 2008, the Commission adopted another Communication, in which it
suggests the establishment of a EU high‐level group of experts to guide a process of a
common European approach to e‐Accessibility (Commission of the European Communities,
2008b). The European Disability Forum (EDF) together with consumer organization ANEC and
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the European Older People's Platform have however expressed their disappointment about
the lack of ambition of the proposed initiatives (AGE/ANEC/EDF, 2009).

4. Content
4.1. Freedom of Expression
One of the conditions for democratic will‐formation in the public sphere is the freedom of
everyone to express oneself and engage in public discourse without undue interference.
Article 11 of the EU Charter guarantees the freedom of expression and provides in its second
indent that the pluralism of the media shall be respected. It is also linked to Article 10 of the
ECHR, meaning that limitations on it will not be allowed to exceed those accepted under the
Convention (McGonagle, 2006: 93).
In its interpretation of Article 10 the ECrtHR has repeatedly emphasized the
fundamental importance of freedom of expression in a democratic society and the personal
development of every person, while it also famously pointed out that the protection of the
article does not exclusively cover
’information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a
matter of indifference, but also to those that offend, shock or disturb the State or any
sector of the population.11
The Court has further recognized the “public watchdog” function of the media, thus
acknowledging the special importance of Article 10 in relation to the press and journalism.12
The definition of the limits to this freedom are here of special importance. Article 10 is a
classic qualified right, meaning that the general assertion of the freedom as granted in the
first indent is followed by a second that seeks to balance the right against competing rights
and interests.13 The ECrtHR has recognized the broad interpretative potential of Article 10(2)
and reacted by selecting one principled criterion by which it weighs claims made by
governments to restrict freedom of expression: the restriction must be “necessary in a
democratic society” (Article 19, 1993).14 It thus leaves a margin of appreciation to the
national authorities to apply restrictions under pressing social need in accordance with
essential hallmarks such as tolerance and broad‐mindedness and to domestic courts to
interpret and apply national laws on interference with free speech (Hamelink, 2004: 51). The
Court has produced a large amount of case law, interpreting inter alia the limitations of the
right to freedom of expression on the grounds of national security15, privacy and reputation
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of others16, relating to the incitement of violence17 or the protection of public morals.18
If the fostering of pluralism (which will be addressed below) may be conceived of as
the “upper limit” of freedom of expression, its “lower limit is that this freedom must not be
used to damage human dignity which it is in fact designed to serve” (Dommering, 2008: 24).
This is mirrored also in the ECHR, which protects against the abuse of rights in Article 17,
thereby prohibiting the abuse of Convention rights to destroy the rights and freedoms of
others. So, for example, the ECrtHR bases its case law on racism and incitement on Article 10
(2) and 17 of the European Convention.19 In EU measures, two major issues have resurfaced
that aim at defining a common lower limit to the freedom of expression: the protection of
minors and the protection against discrimination and hateful content. Most recently, the
preoccupation with terrorism has also resulted in EU action impacting the freedom of
expression.

Protection of minors
Under the auspices of the Council of Europe, the Convention on Transfrontier
Television of 1989 laid down rules especially concerning advertisements that could be viewed
by children and which have been partially replicated in EU measures. The Television Without
Frontiers Directive20 (TWF, 1989/1997) already contained minimum harmonization to protect
children from TV programs that could seriously impair their physical, mental or moral
development (Article 22). The new Audiovisual Media Services Directive21 (AVMS, 2007)
extends this to on‐demand services, so that they may only be provided in a way that minors
will not normally hear or see them (Article 3(h)). This is to be achieved by password
protection, encryption or other technical means.
When it comes to children, it is considered necessary to devise specific rules
especially when it comes to advertising. So, in addition to general requirements such as the
recognizability of advertisement (Article 3(e)(1)a AVMS), there are more specific rules to
prevent advertisements to cause moral or physical detriment to children, for example by
requiring audiovisual commercial communications not to
directly exhort minors to buy or hire a product or service by exploiting their
inexperience or credulity, directly encourage them to persuade their parents
or others to purchase the goods or services being advertised, exploit the
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special trust minors place in parents, teachers or other persons, or
unreasonably show minors in dangerous situations.
(Article 3(e)(1)g)
In the new AVMS Directive it is also made explicit that product placement is prohibited for
children's programs (Article 3(g)2), that advertisements for alcoholic beverages are not to be
aimed specifically at minors (Article 3(e)(1)e) and provisions are made for the minimum
duration of children's programs uninterrupted by advertisements or teleshopping (Article
11(2)).
Also in the sphere of “soft law” the protection of minors has figured at the EU level.
After the Green Paper on the Protection of Minors and Human Dignity was put forward in
1996, reflection at European level was initiated on the ethical dimensions of the Information
Society (Commission of the European Communities, 1996). The follow‐up consultation
process resulted in the Recommendation on the protection of minors and human dignity in
audiovisual and information services to be adopted in 1998.22
In the same year the Council of the EU put forward an Action Plan dealing with illegal and
harmful content on the Internet. On 30 April 2004 the Commission followed up on the
second evaluation report by proposing an additional Recommendation, which it adopted in
December 2006.23 When considering legislation designed to protect children’s physical and
mental integrity, it is often too easily forgotten that minors also enjoy a set of
communication rights, including freedom of speech and privacy, which may be restricted
excessively by those measures. Indeed, no specific provisions regarding children are included
in instruments such as the Privacy Directive (see below). As the European Children's Network
(2007) has pointed out, “often children are presented solely as innocent victims, which can
reinforce a view of them as 'incapable', rather than as social actors in their own right”.

Racism and xenophobia
Looking at EC measures that relate to the prohibition of racist or xenophobic speech,
again the TWF Directive and its successor, the AVMS Directive which updates and transposes
regulatory principles to so‐called non‐linear services (mostly relating to the Internet) are
relevant here. Even though, the TWF Directive “devotes surprisingly little attention to
concerns for the protection of human dignity and measures to be taken to prevent the
broadcasting of hateful content”, a number of provisions refers to these goals (McGonagle,
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2007: 6). So, for example, Article 22A of the TWF Directive states that “Member States shall
ensure that broadcasts do not contain any incitement to hatred on grounds of race, sex,
religion or nationality”.
The transposition of provisions concerning these issues (Article 3) into the new AVMS
Directive now de facto means engaging in Internet content governance at the European level.
This has been criticized for requiring harmonization of an area which had previously been
subject to national regulation without explicit justification and possibly even in conflict of
ECrtHR jurisprudence (van Eijk, 2007: 11). Article 3b of the Directive now requires that
Member States shall ensure by appropriate means that audiovisual media
services provided by media service providers under their jurisdiction do not
contain any incitement to hatred based on race, sex, religion or nationality.
In contrast to the earlier TWF Directive, now the “incitement to hatred” is explicitly linked to
the “jurisdiction” of Member States, which had been one of the stated motivations for a
revision (McGonagle, 2007: 6).
Also, the EU has issued the so‐called e‐commerce Directive24, in force since January
2002 that intends to forge a legal framework for electronic commerce applying key internal
market principles to information society services (Pearse & Platten, 2002: 365). Like the TWF
Directive, it too operates the country of origin principle (Art. 3(2)), meaning that Member
States may not restrict the freedom to provide information society services from another
Member State. Thus, service providers will only have to fulfil the legal obligation of the
Member State where they are established. The Directive also relates to the circulation and
storing of illegal racist and xenophobic expression or incitement to hatred and violence.
However, it also explicitly conceives of the free movement of information society services as
an exercise of freedom of expression as protected in Article 10 ECHR and contains a number
of “safety clauses” for the sake of Internet Service Providers (ISPs), which include conditional
exemptions from civil and criminal liability. So, ISPs cannot be held liable for data they
transport or give access to when they play a passive role as “mere conduits” (Article 12).25
After becoming aware of illegal content of a service an ISP is hosting, however, it could be
held accountable if it does not remove or block access to the unlawful data (Article 14).
Generally, no positive obligation can be imposed on the ISPs to actively monitor Internet
content (Article 15).26 However, states may compel them to immediately inform public
authorities about illegal data reported by recipients of their services. Member States may
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also oblige ISPs to identify their subscribers at the request of public authorities. As a
consequence, ISPs may be asked to block access to content deemed illegal.27
In 2008 a Framework Decision specifically relating to combating racism and
xenophobia was adopted that had been in the making for seven years.28 Similar to the First
Protocol to the Council of Europe Cybercrime Convention29 it requires EU Member States to
introduce criminal provisions relating to racism and xenophobia.30 Criminal offenses to be
established by Member States include “publicly inciting to violence or hatred directed against
a group of persons or a member of such a group defined by reference to race, colour,
religion, descent or national or ethnic origin” (Article 1(1)(a)), or the “the commission of
[such an act] by public dissemination or distribution of tracts, pictures or other material”
(Article 1(1)(b)).31 Unlike the Protocol to the Council of Europe Convention, the Framework
Decision is not limited to online activities and does not explicitly address insults or threats. As
Peers (2009: 22) emphasized in a comparative analysis of the two instruments, however, “in
some cases, the public incitement of hatred or violence covered by the Framework Decision
would overlap with a threat or insult as defined by the Protocol”. No criminal offenses have
been established relating to “cybercrime” under EC law due to a lack of competences. Given
that the ECJ has, however, confirmed the EU's criminal law competence in matters relating to
the environment, this may not remain this way in the near future.32

The “war against terrorism”
In 2005, the Council of Europe Convention for the Prevention of Terrorism was
adopted, which included in Article 5 the requirement of State Parties to criminalize
recruitment, training and the “public provocation to commit a terrorist offence”. In Article
5(1) the scope of the offense is determined by the requirements that there must be a specific
intention to incite the commission of a terrorist offense and that making available of a
message to the public causes a danger that such offenses may be committed. While the
Convention further includes a safeguard clause (Article 12) which requires states to respect
the freedoms of speech, association and religion, the principle of proportionality and
prohibits arbitrary, discriminatory or racist treatment, unlike for example the Protocol to the
Cybercrime Convention, it does not contain an opt‐out provision based on established
national principles concerning freedom of expression.
At EU level the three offenses contained in the Convention are taken over in the
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recent revision of the Framework Decision on combating terrorism (2002) that requires
Member States to amend their criminal law as regards the definition of terrorism.33 The
Commission launched the revision “in order to devise effective solutions toward fighting
terrorist propaganda through various media” (as cited in Banisar, 2008: 10). In November
2008, the Framework Decision was amended34 to include the crime of “public provocation to
commit a terrorist offence” (Article 3(1)(a)) which is defined as:
the distribution, or otherwise making available, of a message to the public,
with the intent to incite the commission of one of the offences listed in Article
1(1)(a) to (h), where such conduct, whether or not directly advocating terrorist
offences, causes a danger that one or more such offences may be committed”
(emphasis added).
For the offense to be punishable, it is furthermore explicitly stated that “it shall not be
necessary that a terrorist offence be actually committed” (Article 3(3)). Public provocation
would thus have to be an inchoate crime.
Serious concerns were voiced about including the offense of “public provocation”,
especially considering its potential to criminalize the expression of political views that would
not even advocate terrorism – after all, finding there to be a “danger” of terrorist offenses
would suffice for an expression to fall within the scope of the offense (Hayes, 2008).35 Also
the comparative weakness of human rights protection in contrast to those contained in
Article 12 of the Council of Europe Convention was widely conceived to be problematic (see
Banisar, 2008).36

4.2. Privacy, the confidentiality of communication and personal data
Privacy and its derivative, the protection of personal data is a recognized fundamental right
that is enshrined in the ECHR (Article 8) and the EU Charter (Article 8). This right was
designed to protect individuals from state power and can be traced back to the experiences
of pre‐war Germany, where excessive accumulation of personal data under the Nazi regime
at least partially contributed to the practical possibility of human rights abuses (Keyder,
2008). The emergence of new telecommunication technologies and the Internet together
with advances in genetic technologies have but intensified concerns about privacy in general
and the protection of personal data specifically. In times of increasing technological
capacities to track data flows, store individual data and fuse existing databases, the
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protection of privacy rights is a key necessity if a free, participatory public sphere is to be
supported. The right to confidentiality of correspondence also entails claims on freedom
from surveillance – especially relevant in the context of contemporary legislation on the use
of encryption software and electronic tools of surveillance in the age of the “war against
terrorism”.
Also here, developments at the EU level have gained significant importance in
addition to the more “obvious” levels of the nation‐state or the Council of Europe.37 Under
the First Pillar, the 1995 Privacy Directive38 (1995) is the most relevant instrument here. It was
put forward to establish a common denominator for privacy law among the Member States in
order to facilitate the free flow of personal data within the Union and provides for a
minimum of data protection in automated processing of personal data or other handling of
personal data in filing systems Member States have to implement in their national law.39
However, processing that relates to public security, defense, state security and a Member
State's criminal law activities are not within the scope of the Directive (Article 3(2)). It further
specifies a number of obligations on the side of data controllers and a number of rights on
the side of data subjects (for a more detailed analysis, see Privacy International, 2007).40 The
Directive also requires that if data is exported to third countries outside the Union, those
countries must “ensure an adequate level of protection” (Article 25). Whether this adequacy
criterion is met is for the European Commission to determine.41 When it comes to the
question of scope of the Directive, the ECJ in 2003 delivered an important judgement that
established that the Directive not only must be interpreted in the light of Article 8 of the
EHCR, but also that it can be invoked directly by individuals to avoid the application of
domestic laws that are in violation of it (EU Network of Independent Experts on Fundamental
Rights, 2004: 64).42
In 1997 the Directive was complemented by the Telecoms Data Protection Directive43,
which explicitly extended protection to digital services and mobile networks. In 2003, a
further update of the original Directive was adopted aiming at further extension of privacy
protection in a technologically neutral manner in order to keep up with the fast pace of
innovative developments in communication technologies (see below).44 With the Amsterdam
reforms, Article 286 TEC required EC institutions to comply with Community acts on the
protection of individuals with regard to the processing of personal data and their free
movement. So, protection was expanded to include the EU institutions with Regulation (EC)
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45/2001 (2000) on the protection of individuals with regard to the processing of personal
data by Community institutions and bodies and on the free movement of such data.
In connection with the Directive, the so‐called ARTICLE 29 Data Protection Working
Party has been established that together with the European Data Protection Supervisor
(EDPS) has issued a number of important reports on issues concerning privacy and has for
example recently launched a consultation concerning the use of body scanners at airports
(2009). Recent examples include working documents on setting up binding corporate rules or
the protection of children's personal data.45 During the last years, the EDPS has additionally
critically assessed data protection under the Third Pillar and the reform Treaty and criticized
the interim Passenger Name Record agreement (see below), the European Central Bank
concerning SWIFT transactions that involved the interception of transfer data by US
intelligence agencies (Privacy International, 2007).
However, the emphasis on cooperation in justice and home affairs within the Third
Pillar since Amsterdam, relevant European rules are not anymore exclusively made under the
First Pillar of EC law. Separate data protection responsibilities are also contained in the
Europol Convention, the Council Decision setting up Eurojust, the Convention implementing
the Schengen Agreement, and the Convention on the use of Information Technology for
Customs Purposes (Privacy International, 2007).
An example of a notable development under the Third Pillar then, which directly
affects privacy of European citizens has been the 2000 European Union Convention on
Mutual Assistance in Criminal Matters between the Member States of the European Union,
which Asscher qualifies as essentially an “eavesdropping convention” (2002: 147, translated
by the author). In 2004, the Council of the EU further decided that from 2008 on the
exchange of law enforcement information was to be built on the “principle of availability”.46
The principle would allow law enforcement agencies of Member States access to all data
contained in national and European databases, avoiding the “obstacles” that have been in
place on the basis of traditional cooperation instruments such as the 1959 (Council of
Europe) Convention on Mutual Assistance in Criminal Matters or the 2000 Convention on
Mutual Assistance in Criminal Matters. As has been pointed out in a recent report by the
Council of Europe's Commissioner for Human Rights (2008), “these 'obstacles' in many cases
constitute fundamental safeguards for the individual”, since in many cases they involve
judicial authorization of specific requests for information. Even though the proposal to
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formally adopt the principle has been withdrawn, the principle still remains the underpinning
rationale on data exchanges, for example in the Prüm Treaty (see below).
One year later, the Commission proposed a Framework Decision for the protection of
personal data processed in the framework of police and judicial cooperation in criminal
matters. It was to be adopted only after three years of intense debates within the EU bodies
by the end of 2008 and contains minimum rules about transferring personal data in the
framework of police and judicial cooperation between Member States.47 Whereas the
adoption marked a welcome premiere, it being the first general data protection instrument in
the Third Pillar, the European Data Protection Supervisor regretted that the Framework
Decision does not apply to domestic data, no distinction is made between different categories
of data subjects, the exchange with third countries is not addressed adequately and
inconsistencies with data protection under the First Pillar remain.48 A general criticism has
been that the instrument encourages “in the EU 'Third Pillar' area, a trend towards the
lowest common data protection denominator”, which does not live up to standards such as
have been set by the Council of Europe (Council of Europe, 2008). Perhaps most
controversially, the activities of secret services and police in the context of national security
are excluded from the scope of the Decision.
In May of 2005, seven Member States49 signed a Treaty to facilitate the exchange of
data ‐ especially addressing the fight against terrorism, cross‐border crime and illegal
migration ‐ allowing each other access rights to their DNA analysis files, fingerprinting
systems and vehicle registration databases (notably not exclusively for the purpose of
criminal investigations, but in the case of the automated search of fingerprint data and
vehicle registration data also for preventive purposes). With a Council Decision in 2007, this
so‐called Prüm Treaty was subsequently incorporated into the body of EU law.50 The
European Data Protection Supervisor's concerns about possibly inconsistent national laws on
data protection have not been incorporated, while some Members of the European
Parliament (MEPs) have been quoted criticizing the “dizzying speed” with which the
agreement was adopted on the initiative of the German Presidency.51 Currently, more than 5,
5 million people's data are contained in the EU Member States' databases and the numbers
are rising “not least because the legal limits for taking DNA samples from citizens are
gradually weakening” (Töpfer, 2008: 15). Even though a recent judgment of the ECrtHR is
bound to limit the efforts of Member States to compile databases by retaining data of
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suspects of crimes (even after an individual was acquitted or a case was discontinued)
including fingerprints, cellular samples and DNA profiles,52 the foundation has been laid for
the creation of a European‐wide network of police databases. Also, there are plans to include
the Visa Information System and the European fingerprint database, so far only used for
asylum proceedings, in the databases police has access to (Idem: 14).
When it comes to the regulatory framework for electronic communication networks
and services, the main emerging instruments are contained in the so‐called Telecoms Package
that has been proposed by the Commission in November 2007 and is currently in the process
of being adopted. It includes proposals for two Directives (together amending five previous
Directives) and a Regulation to bring about an internal market for electronic
communication.53 Regarding privacy issues, the main issues of controversy remain (voluntary)
data retention (meaning the obligation to store Internet and telephony traffic data) and IP
issues (see e.g. ARTICLE 29 Data Protection Working Party, 2006; Arbeitskreis
Vorratsdatenspeicherung, 2007; Arbeitskreis Vorratsdatenspeicherung, 2009; also other
NGOs such as Statewatch, Privacy International or European Digital Rights have issued
statements on the issue).54

Data Retention
When in 2000, the European Commission proposed the draft Directive on Privacy in
Electronic Communication in order to strengthen the competition within the European
communication market, its initial version was welcomed by civil society actors, since it would
have extended individual privacy rights that applied to telecommunications to include the
broader category of “electronic communications”. This, however, changed when the Council
of Ministers sought to introduce data retention provisions on the Directive for law
enforcement purposes.55 Initially, the European Parliament strongly opposed the data
retention provisions, fearing that European citizens would end up being put under
“generalized and pervasive surveillance, following the Echelon model” (EPIC, 2006). In the
aftermath of the attacks of September 2001, however, the European Parliament could not
hold up against the pressure and on May 30 2002, eventually voted for the Council’s position.
On June 25 2002, the Council adopted the Directive on Privacy and Electronic
Communications (ePrivacy Directive).56 While the Directive did strengthen the consumer’s
right against unwanted commercial use of her or his data, the citizen’s right to privacy
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towards public authority has been tremendously weakened. Under this Directive, Member
States can adopt legislation that mandates the retention of traffic and location data of all
electronic communications for purposes of national security or the prevention, investigation
and prosecution of criminal offences (Article 15). Also, there does not need to be a belief that
a certain user is in fact involved in any criminal activity (Banisar, 2008: 11).
Shortly after the terrorist attacks in Spain and the U.K. the ePrivacy Directive was
amended again by the so‐called Data Retention Directive.57 Article 6 of the new instrument
now requires Member States to ensure that communications providers retain, for a minimum
of 6 months and a maximum of two years, necessary data as specified in the Directive.
Article 5 of the Directive specifies these categories:
a. data necessary to trace and identify the source of communication;
b. data necessary to identify the destination of the communication
c. data necessary to identify date, time and duration of the communication;
d. data necessary to identify the type of communication;
e. data necessary to identify users communication equipment or what purports to be
their equipment; and
f. data necessary to identify location of mobile communication equipment.
Article 8 provides that
Member States shall ensure that the data specified in Article 5 are retained in
accordance with this Directive in such a way that the data retained and other
necessary information relating to such data can be transmitted upon request
to the competent authorities without undue delay.
In a 2006 ARTICLE 29 Data Protection Working Party decision on the Directive, the “historical
dimension” of the instrument were pointed out, while it was considered that “it encroaches
into the daily life of every citizen and may endanger the fundamental values and freedoms all
European citizens enjoy and cherish".
A challenge against Article 95 EC as the correct legal basis of the Data Retention
Directive brought forward in 2006 has recently been dismissed by the ECJ.58 Again during the
most recent revision process of the Telecoms Package, proposed Art. 6(7) in the new draft
ePrivacy Directive concerning the retention and processing of traffic data “for security
purposes” has sparked widespread criticism (European Data Protection Supervisor, 2009;
European Digital Rights, 2009). One major concern is that the proposed Directive could result
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in the collection of yet more traffic data than is already being collected under the Data
Retention Directive, without setting a time limit (Working Group on Data Retention, 2009).
This represents the latest phase in a steady corrosion of European privacy safeguards since
the attacks of September 11. Until then, EU legislation had prohibited communications
providers from retaining data for any longer than necessary to resolve billing disputes.59
Another topic, which has continued to spark controversy, is the transfer of personal data
beyond the borders of the EU.

US‐EU Agreements on the transfer of personal data
The rules on data protection contained in the two Directives discussed above contain
the requirement that personal data may only be transferred to non‐Member States when the
level of protection is “adequate” to the one prescribed by the Directives' provisions. The
European Commission can find that a country satisfies this criterion and thus effectively clear
the way for data transmission. Although the Commission never officially issued any formal
judgement on the adequacy of US privacy protection standards, the North‐American self‐
regulatory approach to the issue (meaning the absence of data protection legislation) would
suggest that they would not meet the standards set out in the European Data Protection
Directive.
In order not to interrupt data flows between the EU and the United States, however,
after two years of negotiations and heavy protest of privacy and consumer advocates as well
as the European Parliament, a so‐called Safe Harbour agreement (SH) was installed on July
26, 2000. In a nutshell, the agreement assumes that companies would voluntarily commit to
adhere to a set of privacy principles determined by the United States Department of
Commerce and the Internal Market Directorate of the European Commission. Those
companies would then be assumed to operate “adequate” privacy protection standards and
could continue to receive data. When in 2004, Dhont, Pérez Asinari and Poullet conducted a
study into the implementation of the SH on request of the Directorate General of the Internal
Market, they found wide‐spread non‐compliance and ignorance of SH principles. While they
argue that deficiencies in implementation cannot necessarily be ascribed to bad faith but
rather must be attributed to a confusion over the obligations as set out in the SH and
different perceptions of what data protection means, they point out the flagrancy of the
deficiencies in compliance (105).60
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Two months after the 9/11 attacks the US required all airlines to provide its customs
authorities with access to electronic data on passengers entering or leaving the country.
These so‐called passenger name records (PNR) usually include name, address, phone
numbers, passport information, credit card number, seat preferences and other information.
After initially having pointed out that such a requirement would conflict with EC data
protection laws, the Commission eventually issued a Decision stating their satisfaction with
data protection in the US as required by the Privacy Directive. This opened the doors to a
proposed agreement of transmission of data on all passengers entering the US, while no
provision was included on data on US passengers entering Europe and no guarantees were
given that data would not be shared with other agencies or private companies (Keyder, 2008).
Eventually the agreement was not signed in the face of massive protest.
Yet, in March 2004, the Commission issued a Decision to conclude an agreement to
authorize airlines to provide the data requested by the US.61 The EP and the EDPS
subsequently brought an action against the Council and Commission before the ECJ which in
2006 annulled both the Commission Decision on the adequacy finding and the Council
Decision on the conclusion of the PNR Agreement since no adequate legal basis can be found
in the EC Treaty to enter into an agreement with the US to transmit personal data.62
In a new attempt to satisfy US demands, in 2007 the EU (as opposed to the EC)
concluded an agreement to provide the data and to ensure compliance by means of a
Framework Decision.63 Given that this time the agreement was reached under the auspices of
the Third Pillar (the fact that the EU has no legal personality does not seem to have been a
problem), consultation of the official EU data protection advisory body, ARTICLE 29 Data
Protection Working Party, was not considered necessary.
In its opinion on the new agreement issued after its conclusion, the ARTICLE 29 Data
Protection Working Party (2007a) notes that the safeguards it contains are yet weaker than in
the previous agreement, while especially the included emergency exceptions, used under
exclusive discretion of the US authorities, leave too many questions unanswered.64 As of
March 2009, eleven Member States still have to ratify the agreement before it enters into
force.65 In the meanwhile, however, it is applied provisionally and will expire only when a
superseding agreement is concluded or after a period of seven years after signing the
agreement. Agreements to transmit PNR in the context of fighting terrorism and organized
crime have also been concluded with Canada and Australia.66
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Within the EU, air carriers already assemble and transfer data to authorities of
Member States in the context of border control and illegal immigration, the so‐called
Advanced Passenger Information (API) in the context of Directive 2004/82. This data,
however, is limited to official passport data. In November 2007, the Commission put forward
a Proposal for a Council Framework Decision on the Use of Passenger Name Record for Law
Enforcement Purposes.67 Presumably to preempt critics commenting on potential human
rights violations, the proposal opens with the statement that: “Terrorism constitutes one of
the greatest threats to (…) fundamental rights” (Keyder, 2008). In this proposal, it is argued
that PNR was a necessary supplement to API in the fight against terrorism since it allows
making “risk assessments” and connections between known and unknown persons. The
ARTICLE 29 Data Protection Working Party together with the Working Party on Police and
Justice (2007b), the EDPS (2008) as well as civil society organizations have voiced serious
concerns towards the proposal and have questioned the effectiveness and proportionality of
the measures. The EU Agency for Fundamental Rights has also published a very critical
Opinion in which it additionally points to the risk of discriminatory profiling on the basis of
PNR and its incompatibility with human rights provisions as contained in the EU Charter of
Fundamental Rights, the ECHR or the International Convention on the Elimination of all
Forms of Racial Discrimination:
the available evidence suggests that profiling practices based directly on, or
factually targeting, ethnicity, national origin or religion are an unsuitable and
ineffective, and therefore a disproportionate, means of countering terrorism
and organised crime: they affect thousands of innocent people, without
producing concrete results. (...) Moreover, even if the classifications
underlying these methods did correspond to a higher risk posed by some
categories of persons, this would still not mean that their use is justified.
Some infringements of fundamental rights are unjustifiable irrespective of the
aim they pursue and their effectiveness. (...) Any mass profiling using
stereotypical assumptions based on racial or religious criteria should be
conceived as unjustifiable.
(2009: 11)
This danger seems to be all but hypothetical, given that the draft explicitly states its purpose
as proactively pin‐pointing potential terrorists (Art. 3(3)(a)). While authorities tend to present
this type of profiling on the basis of intelligence as less intrusive than more straight forward
racial profiling, in practice there may further be little difference:
Targeting people because they fit a particular basic stereotype ‐ being a
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young, practising Muslim, and having at some time travelled to Pakistan, for
instance ‐ is ethnic‐racial‐religious 'profiling'.
(Council of Europe, 2008)
Furthermore, the only restrictions on transfer of this data to third countries contained in
Article 8 is that (a) the authorities of the third country shall only use the data for the purpose
of preventing and fighting terrorist offences and organized crime and (b) such third countries
shall not transfer the data to another third country without express consent of the Member
State. As Keyder (2008) summarizes the current developments,
this is a far cry from the recognition, a mere 15 years ago, that entities,
including states, collecting too much data have tended to abuse the data at
the expense of individuals and fundamental rights. It is a far cry from Directive
95/46, which allocates competence to collect data for the purpose of state
security, etc. to the full sovereignty of the member states
4.3. The Right to Access to Information68
The public right to access to information held by public authority has increasingly come to be
seen as a standard of international human rights law. A recent development that attests to its
recognition of European nation‐states is the adoption in 2008 of a Convention on Access to
Official Documents in the framework of the Council of Europe. The main instrument laying
down rules concerning public access to documents held by EU institutions is the 2001
Regulation 1049/200169, which in Article 2(1) reaffirms the principled right of “any citizen of
the Union, and any natural or legal person residing or having its registered office in a
Member State” a right to “access to documents of the institutions”.
The Regulation contains a number of laudable features, such as provisions for a list of
exemptions from the rule, which are all subject to a harm test; the provision for an internal
review of any refusal to provide access as well as appeal to the Court or the Ombudsman
respectively. Also the obligation to set up a public register of documents must be applauded
(Article 11).
However, there has been criticism regarding for example the incomplete nature of
public registers (see inter alia EU Network of Independent Experts, 2004). Also the fact that
some key exceptions are not subject to a “public interest override” or the possibility for
Member States to prohibit the disclosure of information without their prior authorisation
have sparked concern (Mendel, 2003: 22). Also the Regulation provides that access to
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documents created for “internal use” or received by an institution where a decision has not
been taken will be refused if revelation “would seriously undermine the institution’s
decision‐making process” – “unless there is an overriding public interest in disclosure”
(Article. 4 (3)). As long as an applicant cannot access the documents, the question whether
there is an “overriding public interest” in disclosure or a “serious” undermining of internal
decision‐making, an evaluation of the respective documents will remain subject to the
judgment of the institution holding them. Further, the Regulation provides for exemption
from disclosure even after the decision has been taken if “opinions for internal use” (Article 4
(3)) are included in the document. From the start, the treatment of “sensitive documents”
has been hotly debated and led to one of the least encouraging moments for European
democracy, when shortly before the adoption of the Regulation, Javier Solana (then
Secretary‐General of the European Union and High Representative for Common Foreign and
Security Policy) controversially changed the Council's rules of procedure to accommodate
NATO concerns. Finally, the definition of “sensitive documents” that entered into the
Regulation is yet broader than in the initial Solana decision to include classified documents in
all areas of activity of the EU. In addition, third parties such as NATO or non‐EU countries can
veto the disclosure of sensitive documents drawn up with their cooperation.
The fact that the Regulation takes precedence over national (sometimes more liberal)
policies on freedom of information creates the paradox situation, wherein citizens’ access to
public documents may be more complicated despite national legal provisions for disclosure.
The ongoing review of the Regulation is unlikely to bring revolutionary advances. On the
contrary, many observers, including the European Ombudsman, have expressed concerns
that the end result may in fact make fewer documents accessible to the public instead of
more.70 The most controversial Commission proposal in this context has been to change the
definition of what constitutes a “document” which may drastically limit the scope of
application of the Regulation (Nikiforos Diamandouros, 2008). Finally, it should be pointed
out that the EU's access regime is far from being a freedom of information regime – thus
institutions are not obliged to draw up documents or to locate documents relevant for a
general request for information made by an applicant.
Regarding attempts to enhance the transparency of EU decision‐making procedures
more generally, another development should be noted that has fundamentally altered the
relationship between the European Parliament and the Council since the introduction of the
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co‐decision procedure in 1999. In order to speed up the legislative decision‐making process,
the European Parliament and the Council have developed a pre‐conciliation procedure, which
consists of a number of informal meetings between the relevant EP committee and the
Council Secretariat that enables early mutual consensus, making a second reading in the EP
unnecessary (Héritier, 2003: 826). This increased “effectiveness” in relation to the time frame
between drafting and adopting legislation has simultaneously decreased the number of
conciliation procedures as well as opportunities for a variety of external actors to be
consulted, take part in the deliberation period and eventually influence the course of
decision‐making. As Héritier concludes, “considering that co‐decision was introduced to
reduce the democratic deficit, it is counterproductive that informal early agreements are
introduced that again imply less openness” (2003: 827).
In 2001, the White Paper on Governance had presented the goal of greater openness
as a means of achieving more democracy. More recently, in 2005, the Commission launched
its so‐called Transparency Initiative, which centered on increasing the financial accountability
of EU funding71, the personal integrity and independence of EU institutions and control on
lobbying activities. The latter included the adoption of a code of conduct72 regulating
lobbyists' behavior and the launch of a voluntary lobbyist register by the Commission in
2008. Since 2006, the Council has adopted a transparency policy under which it is now
holding public sessions under the co‐decision procedure, which marks a substantial increase.
It has also pledged to organize public debates on important issues not debated within the
framework of co‐decision.73 Within the context of the Transparency Initiative, the
Commission has also set up a public register of expert groups helping the Commission when
preparing legislative proposals and policy initiatives. In a critical report on this issue in 2008,
ALTER‐EU had argued that industry is in control of several of the most controversial expert
groups such as regarding “biotechnology”, “clean coal” and “car emissions”.
Another issue that is closely related to the access to information and participation
more generally is language. Within the EU context claims of cultural imperialism towards the
United States are put forward on a frequent basis – especially when it comes to imports of
television programmes and the North American dominance of the film industry. The issue of
cultural imperialism, however, is by no means solely an external one. Also within the
European Union, there is more than English, Spanish, French and German. After accession of
the new Member States, there are currently twenty‐three official languages operating at the
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level of the EU. However, when it comes to the internally used working languages in EU
institutions, they are largely limited to English and French taking a share of 98% of languages
in use (Aziz, 2004: 287). Thus, effectively there already exists a “lingua franca of deliberation”
(Idem: 290), which constitutes an effectual consolidation of power structures within the
structure of the Union. This problem was also mirrored in a Special Report of the European
Ombudsman when he considered a complaint against the languages used for the Internet
presentations of the EU Presidency (European Ombudsman, 2006).
Another aspect of hegemony within those discourses concerns the use of élite codes
and jargon that is proliferated in official documents, laws and policies and which results in
closed communication between experts, excluding the supposed addressees of EU
deliberation and decision‐making – its citizens. Surely, a certain degree of expert language is
inevitable and possibly needed for high level technical discussions – the sole reliance on
jargon and the reproduction of that jargon in public documents, however, is a hindrance to
effective communication in the public sphere. As Aziz (2004) concludes, compared to the
cultural aspect of language, the components of clarity and effectiveness of communicative
processes have not been sufficiently addressed by European Union policy‐making. Obviously,
though, the accessibility of language to citizens must be seen as a component of legitimacy
and transparency of decision‐making processes and outcomes. Finally, mechanisms of
exclusion can take yet more subtle forms:
Whereas the European Convention is to be commended in providing greater
visibility of its debates and for ensuring a greater degree of participation of
civil society through its Futurum website, it is argued that this falls short of
safeguarding democratic legitimacy for a wider section of society given the
working assumption that all those affected are (a) computer literate, (b) able
to locate documents in the maze of hyperlinks, and (c) persevere where most
others have failed, which can be particularly arduous when the advice which
one receives from EU officials is, ‘It’s all on the web’.
(Aziz, 2004: 290)
In other words, it cannot be regarded satisfactory to provide access to extensive amounts of
data on the Internet and subsequently rely on the self‐sufficiency of citizens. The potential
swamping of people who are less familiar or at ease with information technology or simply
not used to researching that kind of databases is also recognized by Kurpas, Meyer and
Gialoglou (2004: 3). In fact, merely making all documents produced by EU institutions
accessible online may add to the confusion rather than increase public access to relevant
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information, they conclude.

4.4. Regulatory Framework for Media Governance
When it comes to media policy, a noteworthy development has taken place during the past
decades. While initially the EU was seen to have competence only in economic matters, it has
come to deal with an increasing number of issues relevant to culture and media, therefore
also becoming increasingly important for the development and enforcement of
communication rights standards. Nonetheless, a large degree of sovereignty over media and
cultural policy remains at the nation‐state level and the principle of subsidiarity keeps the
unifying capacity of Union‐wide policies limited.74
Within the Commission there is a complex web of decision‐making processes and
competencies to be untangled. The different Directorate‐Generals (DGs) in turn all have
rather different approaches to the media and communication and naturally pursue
sometimes diverging interests, which can lead to conflict and internal competition between
these loci of power.75 The European Parliament has a special Committee that deals with
issues referring to media and information called the Committee on Culture, Youth, Education,
the Media and Sport. As Sarikakis (2005) summarizes the EP's record in this regard, its
position towards issues concerning media and communication has tended to emphasize
public service ideals such as plurality, universal access and “cultural exemption”.
Media and cultural policies have gained an increasingly important place on the EU
agenda, even though the process of their recognition as important EU policy fields has
mirrored conflicting visions on the rationale of integration and the issue of jurisdiction
remains complex and contested (Sarikakis, 2007: 14).76 Whereas the Treaties that establish
the EU do not confer explicit competence when it comes to the media, the mandate to bring
about a single market has meant that the EU has also issued legislation concerning the
European trade in services and goods, including media. This way, according to Peters' (2008)
count, in the meanwhile the EU has adopted more then one hundred instruments that affect
how media operate. As Sarikakis (2007: 19) has pointed out, however, while the issue of a
European communicative space is clearly being realized in its relevance for the realization of
European citizenship (inter alia Kaitatzi‐Whitlock, 2006; Ward, 2004; Harcourt, 2004; Terzis,
2008) research of relevant European policies has generally tended to be “fragmented, largely
addressing specific policy ‘moments’ [that] cannot provide an analysis of the bigger picture
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and map the trajectory of policy development”. None of the few monographs addressing the
issue has put forward an analysis from the perspective of communication rights.
There are a number of key instruments that have given shape to these emerging
policy fields that must be mentioned here.77 Arguably the most researched and directly
relevant media‐related instrument is the TWF Directive (1989/1997), which was established
in parallel to the Council of Europe Convention on Transfrontier Television. As the name
implies, the 1989 Directive introduced a minimum standardization of national law on certain
aspects of broadcasting, such as advertising or the protection of minors, which was meant to
reduce barriers within the internal market of television services. Broadcasters are governed
by the laws of the country of establishment – the country of origin principle – rather than the
country where the service is received.78 So, a measure that stands in conflict with the
minimum harmonization provisions of the Directive will now only stand, if it is applied
exclusively to broadcasters within the Member State’s jurisdiction.79 This approach, however,
may easily lead to a “race to the bottom”, since it is hard to imagine a Member State
imposing rules that may damage the country’s media industry’s competitiveness vis‐à‐vis
those of other Member States. Further, it makes it especially hard for Member States to
maintain a high standard in programming since there is little it can do to cover all
broadcasters that potentially have access to its viewers, in case the broadcaster in question
falls under the jurisdiction of another Member State and fulfills the minimum requirements
of the Directive.80
During the materialization of the actual Directive the issue of the quota system had
sparked a prolonged debate. Mainly due to French insistence, it was finally imposed on
broadcasters to reserve a majority of overall airtime for European programs (Ward, 2004:
58). The TWF Directive directly refers to Article 10 ECHR, which recognizes that broadcasting
is to be seen as the exercise of the right to freedom of expression. On the other hand, it has
been doubted whether the quota rules are in fact legitimately interfering with this freedom
since its proportionality could be questioned (Asscher, 2002: 144). A key loophole that
rendered the provision rather toothless was introduced into the Directive under pressure of
the UK and the US with the additional phrase “where practicable and by appropriate means”
complementing the requirement to dedicate a majority of airtime to European works (Ward,
2004: 59; Sarikakis, 2002: 86).
The revision of the Directive, scheduled in the original Directive to take place after
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five years, led to a clash between the European Parliament and the Council that eventually
required a Conciliation Committee. While the Commission agreed to a compromise text with
the Council, a “gamut of amendments” was proposed by the European Parliament, including
the fortification of the quota system, its extension to new services, media ownership and the
recognition of the special role of public service broadcasting in clear distinction to the
commercial sector (Ward, 2004: 62). The only significant amendment, which eventually made
it through the co‐decision process, was to allow Member States to put up a list of events
considered to have national importance, which would subsequently have to be available on
free‐to‐air television. In the end, the EP’s effort to enhance the value and enforceability of
the major policy instrument of the Union in the field of the audio‐visual sector was backed off
due to significant resistance on the side of the Member States. So while without the
Parliament’s work there would be even less of a counterweight to a gradual
commercialization of the media (Sarikakis, 2005), this shift once more underlines the overall
swing in the Parliament’s approach to audiovisual services and its role in the European
project.
While in the 1980s, the potential of a pan‐European institution such as mass media to
create closer bonds between its citizens and facilitate greater legitimacy through a
transnational public sphere was recognized, the approach mirrored by the debate around the
Television Without Frontiers Directive was coined by proposals for the protection of national
markets and identities against foreign imports. Also, the focus moved away from the initial
idea of a pan‐European public service broadcasting structure to the commercial sector to
provide for a potentially transnational sphere. Thus, in the following years, the notion of
competitiveness toward the US industry became of central concern in the European
approach to media policy and largely replaced concerns about increasing democratic
legitimacy.
The so‐called Bangemann Report of 1994 is to be placed into the context of this
discourse, as it advocates the inseparability of economic growth, liberalization and
deregulation, especially when it comes to the (tele‐)communication sector (Commission of
the European Communities, 1994a). In the period of increased liberalization and
deregulation, the focus of European media policy has thus experienced a change in priorities,
as it seems, away from the active promotion of citizen rights and freedoms with state
intervention for the public good towards the protection of private interests (Sarikakis, 2002:
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83). This approach, however, neglects the fact that communication cannot be separated from
political questions of citizenship rights, the expression of public opinion and political
participation (Venturelli, 1998). Accordingly, EU rules that affect the media are made focusing
on the economic elements of the internal market, the starting point of EU policy today being
the aim to increase competitiveness in the global market and ensure jobs (Terzis, 2008).
During the 1990s the possibility of digital compression put an end to spectrum
scarcity and blurred the boundaries between the traditional telecommunications and media
sector. The most recent revision of the TWF Directive has resulted in the AVMS Directive
(2007), which is to update the Directive in the face of convergence to include so‐called “non‐
linear” services (such as on‐demand video or Internet services) in the framework of the
broader i2010 program81 (for a detailed legal analysis see Castendyk, Dommering & Scheuer,
2008). The most emphasized characteristics of this emerging regulatory framework seem to
be an increasing reliance on industry self‐regulation (also referred to as “soft governance”)
(Peters, 2008) and committee governance (Terzis, 2008).82 So, for example, content and
advertising requirements have been decreased, allowing new forms of and more advertising
and dropping restrictions on tele‐shopping (Idem).83

4.5. Media pluralism and ownership concentration
International human rights law makes no explicit reference to the regulation of ownership of
information and communication institutions. Nevertheless, there is a variety of provisions
that imply the reasonable conclusion that due to their specific role in democratic societies,
media should not be considered mere consumer goods, neglecting their symbolic and
cultural value. Thus, even though neither the ECJ nor the ECrtHR has so far imposed an
explicit obligation on States to take positive measures in the area of media pluralism, the
respect for freedom of expression may in principle be interpreted to mandate the adoption of
certain positive measures (EU Network of Independent Experts, 2004: 71).
Media pluralism can mean many things, such as (1) the multiplicity of providers
(external pluralism), (2) access of all political and social movements or (3) the diversity of
content (internal pluralism) (Dommering, 2008: 22). Surprisingly, the data on media
ownership concentration and specifically on the effects on pluralism and independence are
rather scarce (see for example OSCE, 2003). Nevertheless, it seems reasonable to assume
that
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content in a media environment dominated by transnational media owners
will most likely become less local, less controversial, less investigative and less
informative. The public watchdog function of the media will be reduced, the
knowledge and attention towards local issues likewise.
(Council of Europe, 2004a: 5)
Usually, public service broadcasting is seen as a means to achieve internal pluralism, the
quantity of private media outlets is regulated by means of concentration control to ensure a
degree of external domestic pluralism at the national level. Thereby, competition in the
economic sense may be protected, while at the same time this competition may not
automatically translate into pluralism of opinions, since the abuse of economic or political
power can hardly be prevented effectively. The Council of Europe has accordingly recognized
that “merger control and other competition policy instruments are not sufficient in
themselves to guarantee media pluralism” and that negative protection should be
complemented with “specific measures to protect and promote media pluralism” (Council of
Europe, 2004b). In a 2007 Recommendation, the Committee of Ministers again affirmed that
in order to protect and actively promote the pluralistic expressions of ideas
and opinions as well as cultural diversity, member states should adapt the
existing regulatory frameworks, particularly with regard to media ownership,
and adopt any regulatory and financial measures called for in order to
guarantee media transparency and structural pluralism as well as diversity of
the content distributed.84
At EU level, the media sector is viewed as part of the service industry and thus subject to the
rules of the internal market while national regulations aimed at maintaining media pluralism
are subsequently viewed as potential obstructions to its realization (OSCE, 2003: 37).85 So,
while the media industry is within the scope of EU competition law, there is today still no
legislation that would be tailored more specifically to the issue of concentration of media
ownership (as opposed to laws existing in many Member States) (Peters, 2008).
In 1992, the European Parliament requested the Commission to publish a Green
Paper on Pluralism and Media Concentration in the Internal Market in order to spark debate
on the need and potential for Community intervention (Commission of the European
Communities, 1992). The Green Paper recognized legal uncertainty created by a wide
variation of media ownership rules on the national level as a major disincentive for
broadcasters to expand into other European markets.86 On the other hand it also recognized
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the loopholes established by the Television Without Frontiers Directive that allowed
broadcasters to circumvent national media ownership rules when it stated that “protection of
pluralism stops at borders, increasingly media do not” (Commission of the European
Communities, 1992: 38). Also, the Commission pointed out the limited capabilities of
competition policy in dealing with the preservation of media pluralism, while maintaining its
inability to get involved in promoting internal pluralism since this is seen to be the exclusive
right of the Member States. In the follow‐up to the Green Paper, a Communication from the
Commission was published by the DG Internal Market (Commission of the European
Communities, 1994b) and a draft discussion paper in 1998, which built forth on the ideas of
the Green Paper, detailing measures to be taken at Community level. Despite a rather flexible
approach that allowed Member States to retain the right to monitor and develop policies to
secure internal pluralism, the proposal was rejected by the Council (Peters, 2008).
In 1996 and 1997 another initiative to draw up a draft Directive on Media
Concentration, including restrictions on cross‐media ownership did not get beyond the
drawing board. Mainly, it was the lack of competences that was brought forward against
Community action and again, the Council rejected the proposals. In 2003, eleven years after
the first Green Paper, the Commission decided to launch another Green Paper on Services of
General Interest and called for further comments on the issue of European media ownership
controls (Commission of the European Communities, 2003). As may have been expected, the
initiative was warmly greeted by journalists and NGOs focusing on issues related to
communication rights, while media owners “attacked [the proposal] vigorously” (Peters,
2008: 186). Again, the Commission's efforts remained inconsequential.
The Commission has to date not been able to gain sufficient Member State support
for any coherent, legally binding instrument to regulate media ownership. Still, doubts
remain about whether the EU has in fact the competence to legislate on this issue. Thus, the
Commission has approached issues of pluralism and diversity by means of the Merger
Regulation (1989), leaving European‐wide regulation of the audiovisual sector a purely
structural business.87 Under this legislation the Commission is meant to prevent danger for
competition in the common market by checking mergers of a certain magnitude. So, clearly,
the objectives of this branch of law are economic.
The usefulness of the Regulation has been challenged inter alia by the European
Federation of Journalists (2005: 8), who have pointed out that vertical concentration, which is
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of special importance within the media sector, cannot be dealt with adequately by means of
competition law. Also, the purely quantitative assessment of mergers to decide whether they
fall within the scope of the Regulation is seen as inadequate. By the definition of markets for
media products, the Commission has further generally understood the national market as the
relevant arena within which pluralism of actors is to be preserved, which translates into a
rather permissive attitude towards European‐wide mergers and alliances (such as between
Kirch Pay TV/BSkyB or Telefónica/Endemol), whereas mergers between two national
undertakings that operate in the same market are seen as a threat to competition (Ward,
2004: 79). This approach can be interpreted as another indication that the idea of a (future)
European‐wide public sphere is not something the Commission sees as anywhere close to
feasible. In practice, the economic potential of the “European champions” envisaged as a
great opportunity for economic growth and employment, seems to have won it from
idealistic ideas on a public service based transnational communicative space to enhance
public deliberation.
It should also be noted that leaving the task of limiting media concentration to the
Member States means generating policies based on the objective of strengthening existing
national powerhouses in order to ensure jobs and fiscal revenues and to keep media
ownership in national hands, often resulting in policies that allow degrees of concentration
that are in “open contrast with European guidelines and principles” concerning media
pluralism (OSCE, 2003: 38).88
The Commission has operated on a case‐to‐case basis in deciding on permissible
degrees of concentration at the national level to contain a certain degree of competition that
it considers sufficient in the common market of commercial broadcasting. This way, DG
Competition has come to play a prominent role effectively regulating media pluralism, while
any meaningful legislation concerning media ownership has failed to achieve the necessary
support from Member States (Ward, 2004: 73).
Most recently, Commissioner Reding (Information Society and Media) and Vice‐
President of the Commission Wallström have once more taken steps to reinvigorate the
debate on media pluralism by putting forward a Commission Staff Working Paper on Media
Pluralism (Commission of the European Communities, 2007a), a Communication and
commissioning a large scale study aiming at the development of indicators to measure media
pluralism in Europe. This new approach does not seem to aim at bringing about European
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legislation, but is rather based on monitoring. Results of the initial study are expected to be
published in 2009, which will probably be followed up by a public consultation and a policy
paper.

4.6. Public Service Broadcasting
“The idea of public service is (still) central to the democratisation of the media, particularly
broadcasting media; moreover, it is a 'natural' setting for the realisation of citizens' right to
communicate”
(Splichal, 2002: 17)
The importance of non‐commercial actors in the media landscape has been recognized by
many European countries effecting in dual media systems with Public Service Broadcasters
(PSBs) with varying market shares and organizational structures. This way, affirmative action
is taken recognizing the impossibility of certain media channels, which are essential to a
balanced public sphere, to survive under the laws of the free market. This is an essential
function of the PSB system, since it ensures the greatest degree of participation of groups
that are not included in viable target groups under commercial considerations. The function
of PSB is gaining importance especially under current circumstances, wherein increased
commercialization of the media result in closer links between the “independent watchdog”
and other market actors; wherein advertising revenues have become simply too important
for journalists as to resolutely ignore the underlying interests of advertisers; wherein a “hire‐
and‐fire” culture is moving into media enterprises and effect a trend towards more
sensational, market‐oriented reporting and away from expensive, investigative journalism
(Hamelink, 2004: 41).
The need to safeguard pluralism in the media has been recognized as a legitimate
reason that may justify limitations of the freedom of expression by ECrtHR.89 Also the ECJ has
recognized the pluralism of the media as a goal important enough to restrict the free
movement of goods90 and services91. In this reasoning, the public interest becomes a
paramount societal goal which is acknowledged to be important enough for the functioning
of democratic societies to accept market distortion in the form of government subsidies or
other forms of assistance (Tsourvakas, 2003).
In 1998 the ECJ ruled that, albeit proportional and the least invasive measure
available, fundamental rights can constitute a legitimate basis beyond the Treaties to limit
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the exercise of economic freedoms.92 In cases where the ECJ has recognized individual
communication rights, however, it has consistently done so on the basis of the freedom of
movement rather than the rights of the Convention (Asscher, 2002: 140). Especially
concerning the development of commercial broadcasting the ECJ has issued some important
judgments, in which limitations on access and transmission were seen as a violation of the
freedom of services, which has clearly broadened the opportunities of commercial
broadcasters (Idem). On the other hand, European competition law has considerably
narrowed the space for maneuver for Public Service Broadcasters (Mortensen, 2006).
The ECJ has defined broadcasting as a service for the purposes of Article 49 TEC.93 So,
the media sector, like any other, is subject to the European rules on competition (for more
detail on the application of Articles 81, 82, 87 in the audiovisual field see Mayer‐Robitaille,
2005). Thus, it has been argued, the financial support of PSB ought to be seen as state aid,
violating Article 87(1) TEC. During the 1990s a number of commercial broadcasters lodged
complaints with the Commission against aid paid to PSBs.94 Also the question whether the
public service mandate of public service broadcasters justifies the expansion of their services
to include new digital services, such as the Internet or an increased number of special
interest channels in digital broadcasting networks is a point of debate (Ward, 2004; Mayer‐
Robitaille, 2005).
At EU level the Protocol on Public Broadcasting Services annexed to the Treaty of
Amsterdam (1997) recognized the public service broadcasting system as “directly related to
the democratic, social and cultural needs of each society and to the need to preserve media
pluralism”. The Protocol further states that the Commission is to supervise the national
financing regimes of PSB, which will be tolerated as long as it is proportional and related to
the public service remit. Seemingly in conclusive extension to the freedom of expression
granted in Article 11 (1) of the European Charter, Article 11 (2) states that “the freedom and
pluralism of the media shall be respected”.
In 2001, DG Competition issued a Communication on the application of State aid rules
to public service broadcasting95, in which it stated PSB's importance for maintaining
pluralism. The Commission here pointed to the importance of Article 86(2) TEC, which
provides for the justification of state aid as long as it provides for the provision of a service of
general economic interest and does not affect trade contrary to the common interest. It
thereby recognized that it was a prerogative of the respective Member State to define a
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service of general economic interest and the obligations attached to it, thus recognizing the
right of Member States to support PSBs.96 The Commission required three criteria for the
legitimacy of national public service broadcasting: (a) a definition of activities, (b) an official
act entrusting the tasks to a specific body and (c) a system of proportionality assessment
(Ward, 2004: 104). As a result of this approach, the Commission has subsequently focused on
the two questions of whether (a) the definition of the public service remit was sufficiently
clear and (b) the granted funds stood in proportional relation to this definition. In November
2008, the Commission opened consultations on a new draft of a Broadcasting
Communication meant to further consolidate its policy.97
The ECJ has so far not interpreted the scope of competition law when it comes to
public service broadcasting specifically. However, it has taken two decisions which allow a
number of inferences. In its 2001 Ferring decision, the ECJ seems to have excluded virtually
any public service funding agreement from the scope of Article 87 on state aid in general.98
This is a positive development for PSBs, since it means that not every case of state aid is
necessarily exposed to the Commission’s scrutiny. In the logic applied by the Court, any state
funding can be seen as a compensation for the provision of a public service. This logic was
maintained in Altmark, where it was reasoned that the provision of state funding “does not
have the effect of putting them [the recipients] in a more favorable competitive position”
since on the other side of the balance sheet, in casu, they had to meet public service
obligations.99 However, the Altmark decision also established four criteria which would have
to be met when considering whether state funding would escape the classification as state
aid: (1) the recipient undertaking must actually have public service obligations which must
have been clearly defined; (2) the parameters on the basis of which the compensation is
calculated must have been established in advance in an objective and transparent manner;
(3) the compensation must not exceed what is necessary to cover all or part of the costs
incurred in the discharge of public service obligations; (4) where the undertaking which is to
discharge public service obligations, in a specific case, is not chosen pursuant to a public
procurement procedure, the level of compensation needed must be determined on the basis
of an analysis of the costs which a typical undertaking would have incurred in discharging
those obligations.
The new potential conflict area between the Commission and Member States is thus
likely to become the question whether the public service obligations assigned to PSBs are
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sufficiently defined and the funding proportional to those obligations rather than the
previous issue of whether or not the funding constituted state aid in the sense of the Treaty.
This is especially contentious when it comes to PSB's move to expand their activities online.
Accordingly, in more than 20 cases the Commission has inquired, the most contested issue
has mostly been whether public money may be used to fund new Internet activities of PSBs
which are not TV programs (Beat Graber, 2009: 15). A case in point was the 2005
announcement by EU Competition Commissioner Neelie Kroes to launch formal
investigations into the compatibility of the funding of PSBs in Germany, the Netherlands and
Ireland in response to complaints from broadcasters about using public service fees for their
online services.100 While the Commission did not a priori exclude the possibility of online
services to be part of the public service remit, for example Germany was required to clarify
this remit further and to set conditions for new Internet activities. More specifically, those
activities must now be subjected to a test to determine their “contribution to editorial
competition”, which may be considered the Commissions’ approach to test the
proportionality when PSBs expand their services into the Internet (Idem).101 Also, PSBs
proposals for such activities will have to be formally adopted by the German Länder whereas
commercial activities are excluded from benefiting from any state aid. This is likely also the
course that will be taken in future cases on the issue. While it is not entirely clear, what are
the exact parameters of the proposed test, only in 2008, Neelie Kroes made clear that, for
example, when it comes to online games which have been used by PSBs to attract young
audiences, “it is certainly [not] obvious to the naked eye or the taxpayer why public
broadcasters should be using state money to run on‐line video games”.102

5. Process
5.1. Information and communication policy
The meaning of what is often referred to as “transparency” and the related concept of
“accountability” in EU policy documents as well as scholarly literature varies depending on
the author and sometimes remains implicit. However, at the heart of the arguments is a
search for legitimacy of a political system that has grown beyond international cooperation
but which has not yet equaled its factual impact on people’s lives with a corresponding
degree of democratic control. The function of recognizing a right to access to information is
clearly of special importance in a system like the EU, in which policy and law‐making have
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altered the way democratic values can be effectuated.103 Such a right to information would
imply also a positive obligation to make available information that is relevant for the active
exercise of citizenship (Bovens, 2003). This has also been recognized by the Commission in its
White Paper on Governance, where it acknowledged that “providing more information and
more effective communication are a precondition for generating a sense of belonging to
Europe” (Commission of the European Communities, 2001: 11). This way, as a complement
to transparency, concrete rights of participation as a means to increase the input side of the
EU's legitimacy have gained incremental recognition (Curtin, 2004: 8).
Information – or how it is recently being re‐framed – communication policy is mostly
the domain of the European Commission. It is, however, only recently being moved from
rhetoric into practice, while it continues to be conditioned by limited competences, a lack of
staff and budgetary constraints104 (Brüggemann, De Clerck‐Sachsse & Kurpas, 2006). Also, its
normative underpinnings are still not entirely clear so far. Up until 2002, the EU had been
“deliberately refraining from any action” in the field of information policy (Brüggemann,
2005: 65).105 The ratification problems of the Maastricht Treaty seem to have been the first
time that information policy really became an important policy area within the EU. The
subsequent De Clercq Report of 1993 was met with suspicion by many journalists. Its reliance
on marketing techniques to “ingrain in people's minds” the “good product” of European
identity (1993: 2) as well as its suggestions that journalists should be a primary target group
of such efforts (1993: 25) was rejected as a propagandistic exercise in “selling Europe”
(Brüggemann, 2005: 66). While follow‐up action implementing the report was not very
significant, during the 1990s a plethora of measures have been taken on the basis of mixed
strategies. These include the elaboration of an extensive information network by the
Commission including the voluntary spokespersons of “Team Europe”, the Commission's
Representations in the Member States, “Info Points Europe” in over 140 countries and the
telephone service “Europe Direct” (for more details see Kurpas, De Clerck‐Sachsse &
Brüggemann, 2006).
None of these initiatives, however, actively reaches out to those citizens who are not
yet interested. This has begun to change with the introduction of the so‐called PRINCE
programs during the second half of the 1990s to create awareness and explain benefits of
specific EU projects such as the introduction of the Euro. The latter campaign marked the
first time the EU had freed a considerable amount of funds to inform the general public
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(Mak, 2001, as cited in Brüggemann, 2005: 67). Still, the campaigns can hardly be called
dialogical (even though the rhetoric of dialogue is discernible in most EU documents on the
issue) since they explicitly aim at convincing citizens of the benefits of policies or projects,
which have, more importantly, already been decided on anyway. The first serious effort to
change this approach has been the “Future of Europe” campaign, with the Futurum website
as one of its centerpieces.
An important drawback in the Commission's moves towards more open and proactive
information policy was represented by the 1999 corruption scandal and its communicative
mismanagement (Brüggemann, 2005: 68). After replacing DG X with DG Press, it took three
years before a new communication strategy was formulated in 2002, which was still very
much characterized by a reliance on persuasive communication strategy (Commission of the
European Communities, 2002). Still, the 2002 strategy marked a renewed interest in
information and communication policy and by the end of 2004, finally, there came a
Commissioner responsible exclusively for this policy area.
Commission 2004‐2009: shaping a new European communication policy?
Surely, talk of the “democratic deficit” had been on the agenda before the most
recent drawbacks of the ratification process. Prominently, the White Paper on European
Governance (Commission of the European Communities, 2001) had triggered much
controversy and discussion on the future path of European democracy. Following the
rejection of the draft EU Constitutional Treaty by French and Dutch voters in 2005 and the
Lisbon Treaty by Irish voters in 2008, information and communication policy has gained yet
more momentum. After the referenda in France and the Netherlands a series of three
documents specifically relating to communication processes was issued as a contribution to
the “period of reflection”: the Action Plan to Improve Communicating Europe by the
Commission (2005b), the so‐called Plan D for Democracy, Dialogue and Debate (2005c) and,
most recently, the White Paper on a European Communication Policy (2006). The latter will
be subject of closer analysis given that is spells out the main underlying principles to guide
EU efforts in the near future.
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What citizenship implies
The White Paper mirrors the realization of communication as a two‐way process
(Commission of the European Communities 2006: 7), emphasizes the need to listen (as
already stated in the Action Plan) and even goes another step further to introduce a “citizens'
right to communicate” (though limited to the meaning of multi‐lingualism, realizing the right
of the citizen to having their institutions talk and listen to them in their own language). In its
conclusion, the White Paper states the citizens’ rights to information, expression and “to be
heard” (Idem: 13). Rather than specifying the implications of those rights for policy‐ and law‐
making, however, the White Paper suffices with reference to more general principles such as
inclusiveness, diversity and participation that are put forward as guidelines for future policy
(Idem: 5). While these are worthy and largely undisputed principles, it remains an
unfortunate fact that there are already countless declarations and documents to be found in
which the commitment to many laudable principles can easily be found throughout the levels
of European authority, while it remains the lack of enforcement mechanisms that often
leaves them toothless.
So, in the White Paper the citizens’ rights to information and freedom of expression
are clearly recognized in their relation to democracy. However, while stressing the need for
communicating with and not to citizens as well as the lack of communication among citizens,
the corresponding entitlements that would cover these processes are not included.

The aims of “communicating Europe”
Facing the problem of the future of a European Constitution, the EU found itself at a
crossroad. Despite a long history of attempts to inform the public, reach out to citizens and
“citizenship”‐rhetoric incessantly repeated, the fact that a large amount of citizens remains
politically inactive concerning the Union, bases their opinions on unfounded beliefs and is ill‐
informed may be tempting EU decision‐makers to further rely on strategic political
communication aiming at emotional resonance and persuasion rather than empowering
citizens and enabling them to engage in deliberation, thus eventually creating a “deeper”
form of supranational democracy.
However, when communication is understood as a way of empowering citizens who are not
able to impact decision‐making sufficiently via traditional means of voting and who lack the
intermediary of a common public sphere, “communicating Europe” becomes an essentially
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political activity, where democracy is at stake and “selling” the idea of enlargement or
specific policies cannot be a legitimate, strategic aim. After all, the EU is not a “branded
product” that has to be advertised and sold to citizens, but aspires to be a pluralistic
democratic enterprise, which ought to be a product of its citizens’ will to build a community
beyond the nation‐state which “citizens may decide not to like, even if they are properly
informed” (Kurpas et al. 2004: 3, emphasis added).
Instead of advertising the added value of existing EU policies or campaigning to gain
the benevolence of citizens before accession referenda, the aim of communication then
ought to be stimulating deliberations about the very content and nature of integration, its
underlying logic and aims. This means not presupposing any finalité of the process and
considering options that may not be tabled in current discourse, which may result in a
fundamental redefinition of what the EU should be. While in Plan D “explaining the added
value of EU policies” could still be found throughout the document, the White Paper seems
to have moved beyond the idea that promoting the integrationist movement ought to be the
aim of communication.106 The discourse of “explaining” has been largely substituted by that
of “listening”, whereas the proposals remain largely familiar from prior public relations
efforts to create a shared “toolbox” and fall short of providing inspiration for viable ways to
implement the shift from explaining to listening.

The means chosen
The White Paper chiefly relies on opinion polls to better understand and the Internet
to reach out to its citizens. Getting to know more about the attitude of European citizens
would certainly be helpful, but can by no means replace genuine communication. The prime
feedback channel for the consultation process relating to the White Paper as well as for more
general debate on Europe remains the Internet.107 Making efficient use of available new
media is most certainly to be applauded, relying on them to facilitate inclusive and diverse
communication, however, is a known mistake. Just some months earlier, the ministers of 34
European countries had endorsed the Riga Ministerial Declaration108 setting out targets to
tackle the problem of eInclusion (see above). In 2006, a lack of affordability, access, skills and
motivation was still keeping between 30 per cent and 40 per cent (50 per cent according to
some estimates) of Europeans from taking advantage of the Internet. Not only is the Internet
not reaching all Europeans, it also leaves behind those who are more vulnerable to social and
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political exclusion in the first place. So while the special Internet site, which had been
developed for Plan D, received thousands of contributions, Commissioner Wallström
conceded that 80–90 per cent of those had been posted by young men.109 Also, when
compared with traditional mass media, Splichal points out that the Internet enables
dialogical communication that can hardly be restricted [...] but at the same
time it can hardly assure any response [and therefore] without the traditional
mass media, the public sphere would be lacking of the most effective channel
correlating the public(s) with power actors appearing before the public and
deriving their legitimacy from it.
(2002: 19)
In a 2006 study evaluating the Commission's communication policy, Brüggemann, De Clerck‐
Sachsse and Kurpas identify a number of actions that have been developed between 2000
and 2005 which reach out to those citizens that are not already knowledgeable in EU policy‐
making and also clearly advocate a concentration on media‐related activities as the most
promising to reach the general public. In a 2007 Communication, the Commission further
elaborated on media‐related efforts to build a European public sphere by extending
audiovisual services and the co‐financing of radio and TV programs (2007d: 11). Still, the
Internet remains the “main medium (...) for enabling feedback from and discussion among
users” and the “principal medium of cross‐border debate”, so further improving the EUROPA
website to increase user‐friendliness remain high on the agenda (Idem: 11).110 More recent
initiatives that have been undertaken include the establishment of a network of radio
stations (April 2008) and proposals of a network of TV stations.111
In continuation of the earlier PRINCE campaign on the Euro in its current plans, the
Commission is emphasizing the responsibility of Member States to communicate EU policies.
This move to “go local” is complemented with the intention to coordinate joint
“communication priorities” and monitor efforts. To this end, so‐called management
partnerships are introduced with Member States (Germany, Hungary and Slovenia have
already concluded such a partnership at the time of writing). To enhance cooperation
between EU institutions, an inter‐institutional agreement between the Commission, the
Parliament and the Council was proposed inter alia in order to “achieve a convergence of
views on the main communication priorities of the European Union as a whole” (Commission
of the European Communities, 2007e: 3). In short, it could be said, the Commission is trying
to get everyone “on message”.
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Notably, again here, mention is made of “the main principles and rights to be upheld
in communicating Europe” including the “principles of inclusiveness, pluralism and
participation [that] should form the basis of any action to communicate Europe” (2007d: 15).
Once more, no further elaboration is made what this would man in practice and how it
should be achieved.

6. Conclusion
“International human rights stress the importance of people’s participation in political
processes which from the perspective of communication rights implies the right to have one’s
views taken into account.”
(Hamelink, 2003)
Considering the implications of a deliberative democratic approach and a broad
understanding of the relevance of communication rights for their realization, it becomes
clear that there is not only a duty of public authority to refrain from interference, but to
ensure the effective exercise of those rights, protect them from interference by other citizens
or entities and promote their exercise through long‐term policy. The EU is by no means the
only actor affecting the social, political and legal environment of communicative processes
among its citizenry. Many competences are still firmly in the hands of national governments
while at the same time, other international bodies such as the Council of Europe, UNESCO or
the WTO are co‐designing the rules and boundaries of the evolving “information society”.
Nonetheless, as has been shown above, the activities undertaken to bring about a European
internal market are by no means inconsequential to the nature of national media landscapes
or the exercise of individual communication rights in Europe today, nor has the reach of
broader EU law been limited to this domain. Particularly, in light of the importance of
communication processes for the further legitimation of European integration, it will be
important to monitor the combined impact on those processes by rules adopted in the
framework of the EU.
Especially when one chooses to look at these processes through the prism of ideals
such as human rights and deliberative democracy, the EC is at least an ambivalent object of
analysis, since it embodies an inherent paradox when faced with the limited arsenal of
internal market law in the pursuit of regulating for more political or social goals. While it can
interfere with national media policy by enforcing its law on economic freedoms (for more
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detail see Asscher, 2002), initiatives to liberalize the telecommunication market and to
harmonize broadcasting have also been accompanied with efforts to protect specific rights
such as privacy.
By now, the protection of fundamental rights has also become part of EU policy and
has found its explicit incorporation in the 2001 Charter. At the same time, with the
establishment and expansion of the Second and Third Pillar, a range of measures have been
adopted into the body of European law ‐ “soft” and “hard” ‐ which have directly impacted
citizens' rights while decision‐making procedures under its auspices as well as judicial control
of their legality are still very limited in comparison (Peers, 2007). In this context, it is
noteworthy that when it comes to some “single issue” initiatives such as related to
“cybercrime”, often more far‐reaching limitations of rights are envisaged than in other fora,
leading Asscher (2002: 152) to conclude that new initiatives concerning criminal law in the
information society tend to override the protection of individual rights. This has but been
aggravated by developments in the aftermath of a declaration of a “war against terrorism”
which seems to have brought about a sea change in the political climate that has enabled the
adoption of measures that would have hardly been thinkable before. In addition, the EU's
actions in this context have also often been perceived to be yet more controversial than
those of other international bodies since they are rather strong considering their
enforceability by bringing infringement proceedings or cases to the ECJ while the process of
their adoption is often marked by a lack of transparency (Banisar, 2008: 10).
The three domains infrastructure, content and process that were chosen here to
structure analysis are all being touched and co‐shaped by European law and policy. When it
comes to the freedom of expression, European instruments such as the AVMS Directive and
the e‐commerce Directive contain provisions to counter racism and xenophobia on‐ and
offline that have introduced a degree of minimum harmonization across the EU. Most
recently, the Framework decision on combating racism and xenophobia introduced
obligations to criminalize speech amounting to public incitement to violence or hatred
against certain groups.
Also when it comes to the protection of minors, minimum harmonization has been employed
concerning the provision of potentially harmful content and advertisements, while the
protection of children's rights to access information or privacy are not always adequately
addressed in current measures.
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The international commitment to fight terrorism seems to have become the banner
under which established rights are currently being undermined. While in March 2009, the
Human Rights Council of the United Nations adopted Resolution 10/22 on Combating
Defamation of Religions calling on governments to criminalize religious blasphemy, the EU's
Framework Decision on combating terrorism has introduced new criminal offences such as
the “provocation to commit terrorist offences”, which are potentially detrimental to
maintaining an open critical debate by narrowing the scope of acceptable political
expressions.
Also in the sphere of personal data protection and the confidentiality of
communication, the so‐called “war against terrorism” has served as the trigger from some
major changes. As the EU Network of Independent Experts on Fundamental Rights pointed
out already in its 2004 report on the situation of fundamental rights in the European Union,
“the current pursuit of increased security has cleared the way for initiatives which in a
different context would undoubtedly have given rise to more objections and more thorough
consideration” (57). It concludes that “a proactive approach” is becoming widespread in law
enforcement authorities, which leads to pre‐emptive gathering, and storage of personal data
in order to develop “profiles” of people assumed to be likely to engage in criminal acts even
before any offence is committed (Idem). This trend has but accelerated with the increasingly
institutionalized and seemingly permanent exchange of passenger name records which is de
facto being used for profiling that may be in violation of established human rights
principles.112 The increase in data sharing between Member States but also beyond the
borders of the Union as well as new provisions on data retention are all trends that are likely
to intensify with the progression of technological opportunities, while the balance that is
struck between a perceived increase in security and human rights seems to be tipping in
detriment of the latter. The gradual, silent erosion of data protection in the name of security
may turn out to be a very disadvantageous deal trading off individual autonomy and freedom
for the placebo of an imagined increase in security. This concern has now also led the
European Parliament to support a 2009 report prepared under the auspices of its Committee
on Civil Liberties, Justice and Home Affairs, which calls for a better balance between a
commitment to fight “cybercrime” and the rights of users and on the 27 countries in the
European Union and the European Commission to define global standards for data
protection, security and freedom of expression.113 As the chair of the Scientific Committee of
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the EU Fundamental Rights Agency recently lamented, it seems that “today nothing is being
done to improve the conditions for the democratic functioning of the Internet; the focus is
on the security aspects”.114
In the meanwhile, in February 2009, the ECJ has confirmed that the data retention
Directive has in fact been rightly passed by the EC under its competences to build a single
market, meaning that limits to data protection are currently being taken at the European
level without “national constitutional or electoral challenges” (Keynder 2008).
Concerning the right to access information a steady development has set in since the
Maastricht Treaty that has undoubtedly ameliorated the degree of transparency of the EU.
From a political declaration and voluntary self‐obligation by institutions we have moved to
binding secondary law in the form of a Regulation that has “enshrined” a public right to
access to documents. Nonetheless, there is still a long way to go when it comes to the
functioning of the public registers while it seems that bureaucratic culture may still contain a
reflex towards secrecy. Also, exceptions such as those relating to “sensitive documents”, the
broad discretion by third party authors to prevent disclosure of their documents and the lack
of a public interest override on some others are still obstacles on the way to an entirely
satisfactory state of affairs. Unfortunately the recent moves to effectively narrow the scope
of the Regulation by changing the definition of a document do not encourage expectations of
major improvements in the short term. Finally, whereas other measures in the aftermath of
the stalled Constitutional Treaty have addressed a number of issues to improve overall
transparency, the complexity of European decision‐making procedures and the high degree
of expertise required to follow them and understand public documents still pose major
obstacles for citizen participation. It may then reasonably be asked whether the EU ought not
to be expected to not merely review the existing law on access to documents, but to put in
place a full‐fledged access to information regime.
Given the lack of European‐wide political communication, the promotion of a
transnational European public sphere could be seen as a task of pivotal importance, so that
mass media would have to be recognized more explicitly in their democratizing potential
rather than their economic relevance. When evaluating European‐wide initiatives after the
ill‐fated experiment to set up a pan‐European broadcaster in the 1980s, however, it seems
that European institutions have become reluctant to actively regulate to that aim and seem
complacent to leave the task of building transnational communicative spaces to the private
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sector (Ward 2004: vii). Looking at the overall regulatory framework of media governance
then, it can be observed that where in the 1980s the discourse around what has become the
domain of information society services policy had still been markedly coined by arguments
concerning access, exclusion and the public interest, EU policies have been distinctly and
increasingly market‐oriented. So, while the i2010 strategy still pays lip service to the social
functions of audiovisual media, its aims and means are thoroughly geared towards the free‐
market and consumer choice. There are then currently two strands of liberalization visible:
one concerning networks, another concerning content. In this vain, the revision of the AVMS
Directive can be understood as complementing the more general framework of market
liberalization in operation by DG Information Society (Terzis, 2008). In addition, this process
is increasingly driven by a reliance on self‐regulation, which is particularly worrisome
considering its lack of enforceability, transparency and democratic control of this crucial
policy area. While this development has been greeted by media owners and advertisers,
organizations such as the European Federation of Journalists have voiced serious doubts
concerning the effectiveness of self‐regulatory mechanisms to ensure minimum standards in
areas such as advertising (Peters, 2008: 185).115
When it comes to the issue of media pluralism and the regulation of ownership
concentration, the European Parliament remains the stronghold of claims to change this
competition policy bias in audiovisual policy, giving voice to the interests of European citizens
(Sarikakis, 2005; Doyle, 2007).116 So far, though, every attempt to establish a Directive
specifically addressing media diversity and ownership has met with considerable opposition
from Member States, supported by the large commercial media companies that have an
obvious interest in preventing pan‐European restrictions of ownership. So, whereas
competition law has been used occasionally to adjust an overly dominant position of
providers (to ensure external pluralism), the Commission has largely limited its initiatives to
support programs for the European audiovisual industry, such as the MEDIA program
(fostering internal pluralism) (Peters, 2008). As Dommerings points out, however,
following some timid attempts in the late 1980s the Community has had to
leave pluralism in the second sense [access of all political and social
movements] to the Member States, with the result that there is no European
'public debate' in the European media. The opinion‐forming process and
public service broadcasting have remained overly restricted by the national
borders drawn in the 19th century.
(2008:23)
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Thus, this crucial aspect of regulation remains under firm control of the Member States.117
This is an unfortunate situation, especially considering that national authorities may find
there to be a conflict of interest when trying to find a balance between the need to foster
domestic economies and ensuring pluralism (European Federation of Journalists, 2005: 9). To
what extent recent efforts of Commissioners Wallström and Reding to reinvigorate the
debate on the issue will bare fruits remains to be seen. In the meanwhile, the Association of
European Journalists has presented its first survey of media freedom across Europe, in which
it inter alia expressed concerns about commercial pressure and over‐concentration in
mainstream media in Member States such as France or Italy (Association of European
Journalists, 2007).
Also the future of public service broadcasting in the EU is far from effectively secured.
While there is a general recognition of the legitimacy and relevance of the existence of public
financing schemes to ensure the provision of high‐quality public service, the compatibility of
PSBs' transition into the age of convergence with European competition law is by no means
settled. Even though formal investigations may ultimately provide no evidence of
irregularities or a breach of EU competition law, the procedure alone may trigger preemptive
self‐regulation by broadcasters.118 Overall, there has been a remarkable shift when compared
with the idea of the 1980s that some kind of public service television structure could be
established at the Community level (Ward, 2004). At the same time enlargement has resulted
in yet more pluriformity within, which has led to a more pronounced juxtaposition between
the “European” tradition of public service and a culture of increasing privatization (Sarikakis,
2007). Today's EU approach to PSB is then in stark contrast to the approach of the Council of
Europe, whereas for the former PSB is “part of many problems, primarily to do with
protection of competition, and is usually considered only from this point of view, for the
Council of Europe [it] is part of the solution to many problems” (Jakubowicz, 2007: 21).
While PSB has always been “a square peg in a round hole” when its comes to the audiovisual
policy of the EU, it is also in this area where the Commission has taken the most ambiguous
stand so far (Jacubowicz, 2007: 22).119 Thus, in Jacubowicz' analysis, a continued application
of state aid rules as put forward by the Commission may effectively “be closing the door to
PSB’s modernization and adaptation to the realities of the information society, and thus to its
future existence” (Idem). In order to prevent an overly restrictive conception of what public
service broadcasting ought to be in an era of convergence, it has been suggested to adapt our
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outdated vocabulary and speak of public service media instead, thereby also explicitly
recognizing the participatory potential which comes with the new digital services (Ferrell
Lowe, 2007).
At the level of infrastructure and accessibility, including citizens when it comes to the
opportunities of the use of new technologies ‐ especially the Internet ‐ has gained increasing
importance on the EU policy agenda, if framed primarily in terms of competitiveness and
profitability. Policies directed towards ethnic minorities and people with disabilities, however,
seem to still suffer form a lack of targeted monitoring. Clearly, while it is the preferred tool of
EU institutions to reach out to its citizens, the Internet is still far from being a “silver bullet”
to remedy the problem of inclusion in European policy‐making and thereby alleviate its
democratic deficit anytime soon.
Evaluating the developments in the field of information and communication policy
during the last decades on the basis of their democratic credentials, Brüggemann (2005)
concludes that there has been at least the beginning of a paradigm shift from “arcane
politics” characterized by secrecy and propagandistic information policies to more
transparency after the corruption scandal that had hit the Commission in 1999. Nonetheless,
he points out that “the primary goal [...] remains outspokenly persuasive communication”
and “'dialogue' is rather used in the sense of an interactive form of persuasive
communication” (Idem: 68). In the 2006 White Paper on a European Communication Policy a
rights‐perspective on citizenship of the European Union is clearly discernible, while at the
same time, those rights remain narrow and undefined. The introduction of a “right to be
heard”, even if seemingly en passant nonetheless constitutes a broadening of the
understanding of communication in respect to earlier Commission documents, while its
undoubtedly far‐reaching implications have so far been left implicit.
The elaboration of more media‐related efforts as well as the commitment to improve
the user friendliness of online information portals are certainly laudable initiatives with the
potential to create more informed citizens. It will, however, be an intensified collaboration
among the EU institutions with the national and local levels of public authority which may
prove to be the most promising change, albeit running the risk to degenerate in yet another,
if better managed and executed, exercise in political marketing. For 2009, a political
agreement was concluded which defined the communication priorities to be climate change,
the European Parliament elections and significant anniversaries of the reunited Europe (the
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latter clearly echoing earlier political marketing efforts as described by Brüggemann,
2005).120 At the same time, suspicion against the newly intensified efforts of the Commission
have not disappeared. So, for example, in December 2008, the Commission was accused of
employing biased information policies “to justify its own existence and, crucially, to cement
the European Commission’s view that continued European integration is the best, or even
the only, future path for progress” (Open Europe: 1).
In order to break the vicious circle of ever declining turnouts, also the EP has chosen
for more coordination to be “on message”: instead of different campaigns, this year was
going to see a "single campaign with a single message about choice" said European
Parliament Vice‐President in charge of communication Alejo Vidal‐Quadras.121 In the
meanwhile, on 17 September 2008, the European Parliament has launched its own WebTV
channel, called EuroparlTV122, which will also be used in the framework of the 2009 election
campaign (designed by prominent agency Scholz & Friends) to broadcast selected recordings
of the 36 “Choice Boxes”; mobile multimedia studios that will be installed across Europe for
the use of citizens to voice their views. In sum, the implementation of the aims of informing
and getting everybody “on message” seems to be much more concrete and advanced than
that of listening and translating core principles of inclusiveness, diversity and participation
into practice.
When it comes to the notion of empowering European citizens there is another
related challenge which is also similar to problems facing most modern nation‐states, but
even more severely present at EU level: there is a degree of political apathy and mal‐
information among citizens about the EU that amounts to a civic deficit that makes any
attempt to improve democracy through purely institutional reform seem utterly futile. This
cannot be simply blamed on unfavourable or lacking media coverage and will not be solved
by producing better media material, coaching politicians and educating journalists, but will
have to include a broader effort in civic education. As Splichal (2002: 9) notes, the creation of
a public “spirit” inclined to rational discussion as has been claimed as condition for
deliberative democracy, depends on education in order to develop the human ability and
need to communicate. Indeed, the 2006 White Paper’s proposals mirror this, but have no
alternative but to leave this task to the Member States.123 Again, in its “Communicating
Europe in partnership” proposal, the Commission emphasized the importance of civic
education and announced a number of efforts to provide more information on best practices
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and exchanges, while it had to rely on the Member States' responsibility for “education and
training for active citizenship” (2007d: 8) and thus their willingness to implement any of its
proposals. It went on to point out that at this point, rights and duties that come with
European citizenship are part of the school curriculum in less than half of the EU Member
States, while its history has a place in 20 Member States.
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1

It should be noted here, however, that there is no guarantee that judges in Luxembourg will
advance a similar interpretation of the law to that of judges in Strasbourg (Asscher, 2002: 138).
This divergence could be remedied would the EU become a signatory to the ECHR.

2

The difference and overlap between the terms “right to communicate” and “communication
rights” has been explained elsewhere (Hamelink & Hoffmann, 2009). Below, the term
communication rights will be used, since it better reflects the nature of the current discourse and
the author’s usage of the concept as an interconnected set of entitlements rather than a single,
legal right.

3

Communication then refers to all processes of information exchange, both one‐way and two‐way,
irrespective of the medium in use. This definition includes the channels of mass media, but does
not stop there, since communication is understood to extend to include processes such as
accessing, sharing, receiving or protecting information between individuals and institutions. Thus,
communication is used as an overarching concept to include a variety of societal processes. The
term media is often employed to refer to audio‐visual media. Since processes of convergence
increasingly make it pointless to clearly distinguish between “traditional” and “new” media, the
term is used here to include both kinds of services.

4

If one compares the above with earlier work on the issue (see for example CRIS, 2005), it is clear
that there are a number of issues, which cannot be found back here. Most prominently, this
concerns references to culture and knowledge. This limitation is a deliberate choice, motivated
primarily by considerations of conceptual clarity. While the relevance of cultural rights as human
rights is not disputed here, most of those rights do not directly relate to the communication
processes as understood here and are thus not directly relevant for the present purpose. A similar
consideration prevents the consideration of the sharing of knowledge and the impact of legal
arrangements such as intellectual property rights on the accessibility and free flow of knowledge.

5

It should be noted here that a comprehensive analysis on important influences on communication
rights within the EU would also have to take into account the growing importance of international
regimes that are negotiated within fora such as the WTO, ITU or UNESCO. In the present study,
these will not be included for reasons of scope.

6

Another factor, pointed out by Ward is the lack of willingness on the side of major public service
broadcasters such as the BBC to participate in the project.

7

See online: (http://ec.europa.eu/information_society/eeurope/2002/index_en.htm). [Retrieved on
13 March 2009].

177

THE IMPACT OF EU LAW AND POLICY ON COMMUNICATION RIGHTS

8

See online: (http://ec.europa.eu/information_society/eeurope/i2010/strategy/index_en.htm).
[Retrieved on 13 March 2009]. Unlike the earlier e‐Europe initiative, i2010 also comes with a
budget. For more details please see:
(http://ec.europa.eu/information_society/europe/i2010/financing/index_en.htm). [Retrieved on
13 March 2009].

9

In a 2007 Commission Staff Working Document, eInclusion was defined as referring to: “the extent
to which information and communication technologies help to equalize and promote participation
in society at all levels by enhancing social relationships, facilitating economic opportunities for
work and entrepreneurship, developing cultural aspects of society, encouraging civic participation”
(Commission of the European Communities, 2007b: 3).

10

It should be noted that data was still lacking especially when it comes to Internet use by ethnic
minorities. So, concerning the Riga commitment to fostering cultural and linguistic diversity and
promote the participation of immigrants and ethnic minorities in the information society, not
much monitoring has been done so far.

11

Handyside v United Kingdom (Appl no 5493/72) 7 December 1976, para. 49.

12

Castells v Spain (App no 11798/85) 23 April 1992, para. 43.

13

The limitations of free speech in the ECHR are quite extensive and, worse, rather elastic since
essential criteria for limitations are not explicitly defined (for example public safety, health or
morals). This can be explained by the Court's function as a last safety net in the case that national
legal systems have failed to extent sufficient protection. As such, the Convention could be
understood as a common minimum standard.

14

In this respect “necessary” does not mean indispensable, but neither does it extend to
“reasonable” or “desirable” in the Court’s interpretation. Sunday Times v United Kingdom (App no
6538/74) 6 November 1980. If an individual wants to claim her or his right before the ECrtHR, the
logic applied is that the plaintiff is first to establish that her or his complaint falls within the scope
of Article 10(1) and that there has been an interference with this right. In case the Court agrees,
the burden shifts to the respective state to justify its actions. Thereby, it must be shown that the
applied measure restricting the right to freedom of expression was (a) prescribed by law, (b)
justified by one of the aims recognized in the European Convention, (c) necessary in a democratic
society and (d) non‐discriminatory (Dommering, 2000: 94).

15

For example, the Court has stated that the government’s margin of appreciation in matters of
national security is not without boundaries: “In view of the risk that a system of secret
surveillance for the protection of national security poses of undermining or even destroying
democracy on the ground of defending it, the Court must be satisfied that there exist adequate
and effective guarantees against abuse”. Leander v Sweden (App no 9248/81) 17 May 1985, para.
60. Also, this margin had been used too widely according to the Court in the well‐known
Spycatcher cases where the prohibition of publication of information from a book (the memoirs
of a former intelligence officer titled “The Spycatcher”) was claimed necessary by the government
of the United Kingdom on grounds of national security (even after the book had already been
published in the United States and several other countries). The argument was found inadequate
by the Court, among other things because the material had already become part of the public
sphere anyway. The Observer and Guardian v United Kingdom (App no 13585/88) 26 November
1991. Another more recent case to be noted is Çetin and others v Turkey, which reiterates the
Court’s reluctance to accept bans on the printed word, even in emergency situations. The Çetin
case is noteworthy not least because of the severe restrictions in human rights introduced by

178

THE IMPACT OF EU LAW AND POLICY ON COMMUNICATION RIGHTS

many states – including Council of Europe members – in the name of the fight against terrorism,
despite frequent plaintiff appeals regarding the need to respect human rights. Çetin and others v
Turkey (App nos. 40153/98 and 40160/98) 13 February 2003.
16

Defamation laws have historically often been abused by governments as tools to censor critical
voices and protect powerful interests from public exposure. In the application of this limitation to
Article 10, journalistic freedom and the public interest must be balanced against the individual
rights to the protection of privacy and reputation. The reputation of individuals is specifically
protected in Article 10(2) and Article 8 of the European Convention. In accordance to the duties
and responsibilities referred to in Article 10(2), journalists are expected by the Court to act
according to the ethics of their profession. The landmark Lingens v Austria case established the
rule that politicians must tolerate a more intense level of criticism than private individuals. Lingens
v Austria (App no 9815/82) 08 July 1986, para. Moreover, in the Castells case, the Court stated that
criticism against governments enjoys even more far‐reaching protection than criticism against
individual politicians, while elected representatives are entitled to enhanced protection when they
voice criticism concerning political matters. Castells v Spain (App no 11798/85) 23 April 1992.

17

The issue of extremist or racist information and opinions spread by traditional or new media is a
highly debated one which has led to “legislative proposals (…) that amount to threats to the right
to free speech” (Hamelink, 2004: 40). The fact that laws criminalizing so‐called hate speech and
incitement to violence and crimes may pose a danger to freedom of expression mandates a high
degree of sensitivity when making and implementing such laws, since they might have a chilling
effect on freedom of expression. That is, they may impose a form of indirect censorship. From an
absolutist understanding of freedom of expression one would argue that the best way to fight hate
speech is through public and open discussion in an unrestricted “marketplace of ideas” – an idea
that can be found back in the First Amendment of the US constitution and subsequent Supreme
Court decisions (Huffman & Trauth, 2002). That point of view, however, can be argued to present a
contradiction to the reality of most European countries and the spirit of the European Convention.
Thus, while the European Convention does not contain an express prohibition of hate speech as
other human rights instruments do, Article 10 of the European Convention is nonetheless
interpreted to include mechanisms to limit the freedom of expression of those who take
advantage of that right to spread hatred and violence. As was established in the Incal case it is not
sufficient to justify the restriction of speech in order to prevent disorder or crime because the
speech in question could be construed as permitting the incitement to violence. In the Court’s
view, there must be a direct link between the expression and the intended violence to justify
restrictions to the freedom of expression. Supplementary factors to be considered are the size of
the target audience and the medium used. Incal v Turkey (App no 22678/93) 09 June 1998.

18

In the 1970s, the publishers of the “Little Red Schoolbook” were convicted by a UK court because
their book was targeted at an adolescent readership and encouraged those readers to take on
liberal attitudes towards sexual activity and drug use. The Court held that there had been no
violation of Article 10 of the Convention since there is no European‐wide norm to establish what
constitutes sound morals (Dommering, 2000: 100). As the Court noted in the Handyside case, “it is
not possible to find in the domestic law of the various contracting states a uniform European
conception of morals” – this point was confirmed again in Müller v Switzerland more than ten
years later, where the confiscation of several paintings was considered as within the margin of
appreciation of Swiss authorities and could be viewed as “necessary in a democratic society”, thus
not constituting a violation of Art. 10. Handyside v United Kingdom (App no 5493/72) 7 December
1976, para. 48; Müller v Switzerland (App no 41202/98) 5 November 2002. Nonetheless, as Nowlin
(2002) points out, the Court did imply that “traditional” moral values were a worthwhile
consideration in the analysis of the case, thereby constructing a notion of the “good life”, which

179

THE IMPACT OF EU LAW AND POLICY ON COMMUNICATION RIGHTS

may seem rather intuitive for many people when it concerns the moral well‐being of children.
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More generally, one may wonder why the White Paper pays so little attention to other
governance‐related initiatives with which it shares a number of common elements and certainly
common problems. The issue at stake is on the one hand so elementary and implies such a large
area of policy that warrants a concerted efforts beyond the reach of one DG – indeed beyond the
reach of any EU institution – it seems almost like an indication of hubris, if not strong idealism, to
issue such a document under the auspices of just one Commissioner. There is a related legal issue
that must not be ignored in this context: according to its legal service, the Commission has the
right (mind you: not the duty) to inform EU citizens about its activities as a result of its institutional
prerogatives (Kurpas et al. 2006: 2). However, such a right is a far cry from a clear mandate to
devise a more general policy that comprises all aspects of communication, while at the same time
key areas such as civic education and media policy largely remain an exclusive competence of
Member States.
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As has become clear in the previous section, communication rights encompass not only a
wide array of issues, but are also subject to a divergent spectrum of legal and policy areas,
which are not easily located within European governance. The fact that they are not
recognized as a coherent set of rights may be one of the main reasons for this dispersed
situation. Another is the nature of the EU's competences transcending the borders of
Member States. It is thus beyond the reach of the present study to give a comprehensive and
detailed analysis of each of the relevant domains.
By means of a case study, the focus will then subsequently lie on one of the rights,
which has come to the forefront of international discussions about the legitimacy of
governance beyond the nation‐state1 and which has been developing dynamically especially
within the EU during recent times: the access to information.

The case against secrecy
“A popular Government, without popular information, or the means of acquiring it, is but a
Prologue to a Farce or a Tragedy; or, perhaps both. Knowledge will forever govern ignorance:
And a people who mean to be their own Governors, must arm themselves with the power
which knowledge gives”
Letter from James Madison to W.T. Barry (1822)
Most often, the access to information is tied to discussions of transparency, regarded as an
essential element of democratic systems since it enables a dialogue between the echelons of
power and the general public that is thus enabled to make an informed evaluation of
ongoing decision‐making processes. Without access to information, it would be
inconceivable that viable public deliberation could take place. The degree to which
information is clear and accessible thus becomes an important criterion for democratic
legitimacy, since openness is a precondition for accountability and citizen participation (Stie,
2007). In this context the freedom of information2 has also been referred to as the “oxygen
of democracy” (as cited in Mendel, 2003: iii), since the checks and balances in a democracy
can only validly function on the basis of a public that has the right to scrutinize the actions of
their leaders and engage in public debate about their actions. The function of transparency
in a democracy then is to hold authority accountable and is served by means of enabling
citizens to hold public authority liable in order to “counter ‘a capture’ of public institutions
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by special interest groups” (Stein, 2001: 494). If relevant information about matters of public
interest are made arcana imperii no viable public reflection is conceivable, which, in addition
to rendering decisions taken weakly legitimized, bears the great danger of the abuse of
power. Secrecy then is seen to undermine democracy and to result in “distrust, cynicism and
apathy among citizens and closed minds among policy makers” (Bunyan, 2002).

An emerging international standard
While the first law on access to information can be found as early as 1766 in the Swedish
Freedom of the Press Act, the past fifteen years have seen a surge in freedom of information
laws worldwide (Access Info Europe, 2006).3 According to Banisar (2004), a number of
reasons have contributed to this development: (1) international pressure emanating from
bodies such as the Council of Europe, the UN or the World Bank, (2) developments towards
the “information society” including the proliferation of the Internet and trends to introduce
e‐government services that have created an increased demand for openness, (3) the
inclusion of the right to access information held by government into (new) national
constitutions and (4) the occurrence of and reaction to corruption and scandals. The latter
has been intensified after the fall of the Berlin Wall in 1989 and with the growth of civil
society groups demanding access which contributed to a wave of new laws in the late 1990s
and early 2000s (Right2Info.org, 2008). In addition, the preoccupation with this specific right
corresponds to an increasing complexity of governance in a globalizing environment, which
has not only affected the abilities of national authorities to govern, but which has also
brought new actors into play, ranging from private business and non‐governmental
organizations to international and supranational organizations, who are not democratically
accountable. In fact, when rule‐making that is directly impacting citizens is no longer the
exclusive domain of democratically elected national governments, it has been argued that
the right to information in fact becomes a civil right within information societies (Bovens,
2003).4
Today, access to information is widely held to be an essential human right which is
mirrored in an increasing number of treaties, resolutions and guidelines adopted by
international organizations. Accordingly, while in 1990 only 13 countries had access to
information laws in place, as of June 2008, it were 78 and the number is likely to rise
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considering that many countries are in the process of legislating on the issue (Right2Info.org,
2008).5
In 2006, of the 46 member states of the Council of Europe 39 had laws in place
regulating the right to access to information held by public authorities, whereas 32 went
beyond guaranteeing a right merely to official documents to include a broader right to
information (Access Info Europe, 2006).
In addition, these recent developments have not stopped short at the national level.
In 1998 the United National Economic Commission for Europe adopted the so‐called Åarhus
Convention on Access to Information, Public Participation in Decision‐Making and Access to
Justice in Environmental Matters.6 In November 2008, the Council of Europe adopted the
more general European Convention on Access to Official Documents.7 With the
intensification of national and international developments concerning the right to access to
information, a number of common standards are now slowly emerging such as the equality
in access irrespective of nationality or citizenship, the irrelevance of the requestor's
motivation for seeking access, the application of provisions to all public bodies and
acceptable time limits and costs to process a request for access (Access Info Europe, 2006).8

Openness as a human rights standard and in the jurisprudence of the ECrtHR
The freedom of information was recognized early in the history of the United Nations, when
the UN General Assembly in 1946 adopted the Resolution 59(1), acknowledging the freedom
of expression as the “touchstone of all the freedoms”. In the Universal Declaration, the
freedom of information is set up as part of the freedom of expression. Article 19 includes the
“right to seek information”, implying a positive obligation by governments and other holders
of information to principally make information accessible. Under Article 10 of the European
Convention, there is no such provision and thus, no principled right of access to public
information. Even though, the ECrtHR had already made concessions concerning the right to
information on environmental hazards9, the ECrtHR had further maintained a similar
interpretation of the scope of Article 10 as in the Leander10 case, where it had stated that:
The right to freedom to receive information basically prohibits a Government from
restricting a person from receiving information that others wish or may be willing to
impart to him. Article 10 does not, in circumstances such as those of the present case,
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confer on the individual a right of access (…) nor does it embody an obligation on the
Government to impart (…) information to the individual” (emphasis added)
In three other cases between 1989 and 199811, the Court did nonetheless recognize that to
deny access to the information in question did violate the right to private and family life
under Article 8 of the Convention and imposed a positive obligation on the state to ensure
respect for such rights. Effectively, the Court made sure to limit its reasoning to the specific
circumstances of each case, however, and thereby limited the scope of the right to access to
information severely by relying on the respect for private and family life, thus by no means
establishing a principled recognition of freedom of information as part of the freedom of
expression (Mendel, 2003: 13). Yet, in its case law on the freedom of expression, the ECrtHR
had repeatedly made clear that the Convention’s strong protection of freedom of expression
rests in significant measure on the “public’s right to know”’, implying the right to freedom to
receive information through the media.12 The individual citizen’s “right to know” about the
processes and outcomes of decision‐making on her or his behalf in turn makes it especially
important to facilitate a maximum of access by journalists, since they must be enabled to
live up to the “watchdog” function of the media. As Hamelink points out, “the unhindered
access to public records will effectively contribute to independent journalistic investigation
of crucial social issues”, which refers to both the “agenda‐setting function of the media and
the often‐cited watchdog function of journalism towards political leadership on behalf of the
citizens” (2004: 46).
Only three years ago, in 2006, the ECrtHR for the first time ruled Article 10 of the
European Convention to be applicable to a case concerning a refusal of access to
administrative documents relating to a nuclear power station in the Czech Republic.13 While
eventually no violation was found, the Court here explicitly recognized that the refusal by
Czech authorities did constitute an interference with the right to receive information under
Article 10. It notably marked the first recognition of the Court that any restriction on this
right would have to meet the requirements of Article 10(2), which means such a restriction
must be prescribed by law, have a legitimate aim and must be necessary in a democratic
society. Looking at earlier case law of the ECrtHR, it then becomes clear that in case a state
refuses access to documents of public interest, serious public concern or ongoing political
debate, the reasons given will be closely scrutinised by the judges to establish whether they
were legitimate (Hins & Voorhoof, 2007: 125). Another expectation is that given the Court's
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interpretation of the Convention as a living instrument, which is to be interpreted under
consideration of present day conditions, a recognition of the ECrtHR of a general right to
information of the public may be just a matter of time after the above mentioned European
Convention on Access to Official Documents will have entered into force (Idem: 121). The
emergence of a “European right of access to information” is thus clearly on the horizon.
While the EU is not a signatory to the ECHR, this recent case law may serve as a
source of inspiration to the ECJ judges when faced with future cases in which they will have
to interpret the scope and reach of the right to access to documents in the EU. Recent
developments to incorporate a right to access to information, and commitments to make
processes more transparent, into the European constitutional edifice have prompted the
hope that the EU might even become somewhat of a pioneer in this regard (Curtin 2000; van
Bijsterveld, 2004).
In sum, the past two decades, the freedom of information has slowly become an
international standard (Goldberg, 2008), while an increasing amount of nation‐states have
implemented corresponding legislation.14 In this environment, the “EU is in a position to
make a positive contribution to constitutional renewal [...] in other words, the EU can make
us sensitive to the constitutional demands of the future” (van Bijsterveld, 2004: 18).

The right to access to information and the EU
The link between information and a more accountable EU and the quest to alleviate its
democratic deficit is rather obvious. In order to enhance accountability towards citizens,
information must be available about the representatives’ decision‐making and outcomes.
When political agendas are defined, interests are mediated and European legislation is
developed, both individual citizens’ and organized interests’ input is vital for the institutions’
fulfillment of their role; in congruence with the often‐cited principle that EU decisions should
be taken “as close to the citizen as possible”. Historically, however, the European Union
institutions unfortunately seem to have had very strong reservations when it comes to
facilitating public insight into the proceedings behind the doors of negotiating rooms (Curtin,
2000; 2001). As Bunyan (2002) reminds us, it is precisely those policy areas (such as
immigration and asylum or police cooperation), which are potentially the biggest threats to
civil liberties and human rights which have been developed in secrecy – it is a rather recent
development, and only after many fundamental decisions have already been taken, that
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democratic control is strengthened by increasing the powers of the European Parliament. If,
however, the legitimacy deficit is to be diminished and the citizenry in fact to regain the
status of the sovereign in this highly complex system of governance, this hesitation and
suspicion vis‐à‐vis shedding a “little sunlight” on its internal decision‐making processes will
prove counter‐productive. In fact, if one recognizes open public debate as a sine qua non
condition of democratic will formation, the implication must be to consider public access to
governmental documents in terms of a fundamental right (Curtin, 2000: 8).
There is yet another effect of the evolution of “governance”, which is especially important in
the EU context and which makes the right to information even more pressing under present
day conditions. In a time when “large corporations and government institutions have
relinquished their position of sole pillars of wisdom and are dependent for their information
supply and attempts to shape policy to a large degree on actors in the field”, Bovens (2002:
320) stresses that transparency within the administrative process is of the essence (see also
Lodge, 2008). Thus, all information necessary to participate in these processes, whether it
emanates from public or private sources and whether it concerns legislative or
administrative decisions would have to be accessible. This way, the right to information
could not only contribute to increased democratic control and accountability, but also to
making democracy more reflexive by enabling not merely the debate about outcomes, but
by putting implicit starting points and underlying assumptions to discussion (Bovens, 2003:
96). This, of course, would necessitate making information public not merely during the
implementation stage of policy‐making, but already at the point of agenda setting and
problem definition. During these stages, various informational inputs from all levels of
society could work to enlarge the scope of problems perceived by policy‐makers and to
improve the eventual outcomes of policy‐making. This may be of yet more importance
within a polity which is characterized by a mode of “policy‐making [that] often takes place in
policy networks (...) [which] play an important role in prestructuring formal decisions”
(Héritier, 2003: 818, emphasis added) and which still lacks the vital intermediary of a full
fledged public sphere. Without access to information at the early stages of policy‐making
there is a clear danger of preferential access to the debate as well as a structural bias
concerning the agenda. One of the biggest problems in this sense clearly is to counter
preferential access, not only formally but practically. As Hériter (2003: 3) concludes it is
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rather the imbalance in the use than the formal recognition of the right of access by citizens
and organized interest groups, while the groups which are “already aware of the EU (…) are
those who take advantage of the possibilities of access in this phase”. EU decision‐making
processes and bureaucracy are complicated and made even more opaque and complex by a
multitude of informal committees, policy networks and Council meetings. The increasing
involvement of private parties during policy development and implementation in the EU is
also challenging traditional ways of securing the “basic values of our constitutional systems”
(van Bijsterveld, 2004: 24). In accordance to Boven’s (2003) proposition concerning
information rights within the modern nation‐state15, she argues that in systems like the EU
transparency can thus best be seen as an emerging legal principle, which will have to
supplement many of the functions of the principle of legality.
In the meantime, the right to access to documents specifically and the principle of
transparency more generally, have gained a prominent place on the agenda of European
integration during the last few years. Already in 2000, Curtin signalled three developments
within the EU to be noteworthy in this regard: (1) a gradual “constitutionalization” of a right
to access to information for citizens (see also van Bijsterveld, 2004), (2) the extension of this
right beyond EU citizens to “any natural or legal person residing or having its registered
office in a Member State” in the Treaty of Amsterdam and (3) an increasing facilitation of
access to information in digital form. Especially since the Treaty of Amsterdam the European
Union has progressively incorporated the commitment to transparency in its structures,
explicitly connecting it to the debate about its “democratic challenge” (Idem, 2004: 21). The
continuing tensions surrounding a Constitutional Treaty for the EU after the second popular
no‐votes in 2005 (in France and the Netherlands) and 2008 (in Ireland) respectively have
once more given a forceful sign of the times that there remains a fundamental gap between
the EU and its citizens.16 Today, at least another two developments have made it yet more
important to scrutinize this particular right within the EU framework: (1) the adoption of
Regulation 1049/2001 regarding public access to European Parliament, Council and
Commission documents, which is currently under review, and the case law it has generated
have had great impact on the form and nature of the right to access and (2) the
preoccupation with security in the aftermath of the events of 9/11 has brought this
emerging right under increasing pressure and has resulted in the adoption of highly invasive
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measures, which are removed from public scrutiny and rely on secrete information
inherently favoring executive discretion.17 As Curtin puts it:
Secrecy is in demand: it gives those in government exclusive control over certain
areas of knowledge and thereby increases their power, making it more difficult for
even a free press to check that power.
(2003: 102)
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THE EVOLUTION OF A PUBLIC RIGHT TO ACCESS TO DOCUMENTS1

Abstract
Since the Treaty of Maastricht (which entered into force 1993), the EU has committed itself
to bringing about a more transparent Union in order to strengthen the democratic nature of
the institutions and ultimately, to bring about a "Community closer to its citizens" by
improving the access to information. The legal implementation of this commitment has
taken place in various steps since 1993 and is currently in the process of changing yet again
with the revision of the current Regulation 1049/2001 regarding public access to European
Parliament, Council and Commission documents.2
Thus, during the past sixteen years of incremental supranational rule‐making and
competences, there is now a considerable amount of case law on and practical experience
with institutions' policies to implement what is increasingly seen as a fundamental right of
European citizens to access information.
It will be argued that progress has not been steady and that new initiatives of the
institutions have always been triggered by outside pressures, which has not yet led to a full
incorporation of the principle of transparency in the administrative culture of the EU. The
recent revision of the Regulation may in fact consolidate a right to access that is more
conservative than has been interpreted in recent Court judgments, while it is argued that a
limitation of efforts on a public right to access to documents will not suffice to remedy the
EU's lack of transparency.
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1. Introduction
Secrecy of negotiations has long been the default within the organization that has grown
into today's version of the European Union. Gradual steps towards less secrecy in decision‐
making coincided with a broadening of the competences of the EU to include justice and
home affairs (1993) and an increase in the European Parliament's powers (1993 and 1997
respectively). However, they certainly did not come about “naturally”, but were driven to a
large extent by external challenges and has been coined greatly by the continued pressure
exerted by civil society organizations such as Statewatch or the European Journalists
Federation, aided by some (mainly Northern European) Member States, the Community
Courts and the European Ombudsman.3
The issue of a right to access to documents did not become salient until the
deliberations on the Maastricht Treaty. The Dutch Council Presidency had proposed
introducing a new Article into the Treaty that would give the Council the competence to
adopt a Regulation on the right to access to Community documents. The majority of
Member States, however, did not consider it necessary to create such a legal basis within
the Treaty structure, so Declaration Nr. 17 (recommending that steps be taken to improve
the public access to information) was attached to the Final Act of the Maastricht Treaty. The
Treaty subsequently included provisions establishing European citizenship and the European
Ombudsman. Its ratification process, however, was overshadowed by the shock of the
Danish rejection in 1992, a very close French referendum and negative press coverage of a
Draft Council Regulation4 concerning the access to classified information (which was later
dropped) coinciding with it (Bunyan, 2002).5
In 1993, the Council and the Commission adopted a Code of Conduct, (hereafter “the
Code”) according to which the institutions' rules of procedure were adapted.6 From this time
on, the existence of a right to access to EU documents was no longer questionable and the
European Ombudsman subsequently effectuated the broadening of its application to almost
all other bodies of the Community (Peers, 2002: 3). In 1997, the Amsterdam Treaty brought
about the codification of the principle of openness, when it stipulated in Article I TEU that
decisions in all three Pillars of the EU were to be taken “as openly as possible”. Also, this
time a provision on access to information was included into the Treaty structure by means of
Article 225 TEC, which accorded a right of access to European Parliament, Council and
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Commission documents to any citizen of the EU. The second indent of the Article provided
for the adoption of secondary legislation within two years.7
In 2001, Regulation 1049/2001 of the European Parliament and of the Council
regarding the public access to European Parliament, Council and Commission documents
(hereafter “the Regulation”) implemented the provisions of Article 225 TEC.8 It clearly linked
the access to documents to citizen participation in decision‐making processes and the
legitimacy of the democratic system (see for example preamble recital 2). Notably, the new
Regulation also for the first time makes an explicit reference to human rights (Peers, 2002:
5). At the same time, however, a backwards trend to more secrecy was the result of the
broadening of classification and security rules with the establishment of a common
European Security and Defense Policy in 1999 limiting the right to access (Meltzian, 2004:
60). This was mainly driven by the need to satisfy NATO demands concerning the handling of
classified information (Curtin, 2003; Reichard, 2006).
After ratification, Article 15 of the consolidated Treaty on the Functioning of the
European Union (TFEU, also referred to as the Lisbon Treaty) would introduce transparency
of Union proceedings as a matter of “good governance”.9 A further recent indication of a
gradual “constitutionalization” of a fundamental right to access to information is the
inclusion of this right within the Charter of Fundamental Rights (notably under the part on
“citizens’ rights”), complemented with the new right to good administration and a European
Ombudsman (in Articles 41, 42 and 43 respectively). The most recent crisis that has
accompanied ratification has yet again led the EU to concentrate on the issue of
transparency and “re‐connecting” with citizens inter alia by means of a so‐called
Transparency Initiative10 and proposing a new Communication Policy (Commission of the
European Communities, 2006). Currently, Regulation 1049/2001 is in the process of being
revised.
Here, the choice to begin with an investigation into the right to access to documents
is largely corresponding to the sequence of decisions, which have accompanied the
incremental recognition that access to information more generally ought to be seen as a
fundamental right of European citizens (Curtin, 2000). So, during what Curtin (2004a: 3) has
identified as the first time period of this development, the construction of a right to access
to certain categories of documents by the public was at the center of efforts to have the
Union's democratic credentials keep up with its increasing competences. Especially during
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this initial stage, the judges of the Community Courts and the European Ombudsman played
an important role in specifying legitimate limitations.11 Below, the historical development of
the adoption of European access rules will be briefly described in order to clarify the political
context in which they have developed. Subsequently, a critical analysis of their
interpretation by Courts and implementation by EU institutions will be put forward in order
to evaluate the development and current status of a right to information.

2. The structure of the Code of Conduct
Under the 1993 Code, as exemplified in the Council Decision implementing it, citizens were
entitled to make written applications to access documents, defined as “any written text,
whatever its medium, containing existing data and held by the Council”.12 Exceptions to
access were detailed in Article 4(1) of the Council Decision, which provided for mandatory
refusal of access, where “disclosure could undermine” the protection of (1) the public
interest, (2) the individual and privacy, (3) commercial and industrial secrecy, (4) the
Community's financial interests and (5) confidentiality as requested by the natural or legal
person who supplied any of the information contained in the document or as required by
the legislation of the Member State which supplied any of that information.
Perhaps most problematically, Article 4(2) introduced a discretionary exception
providing that “a Council document may be refused in order to protect the confidentiality of
the Council's proceedings” ‐ this exception was to become the focal point of many
arguments defending the so‐called “space to think” within the EU's institutions in order to
maintain a degree of secrecy for the sake of internal decision‐making.13 In addition, there
were a number of “covert means of refusing access”, such as requiring applicants to consult
documents on location instead of sending them copies14, rejecting “repeat applications”
(even if for different documents, covering the same topic) or “very large numbers of
documents” and the requirement to address applications directly to the author of requested
documents (the so‐called “authorship rule”) (Bunyan, 2002).
2.1. Laying the ground rules for access: case law of the Community Courts15
Famously, in the first Court of First Instance (CFI) case concerning the Code, also known as
the so‐called Guardian case16, journalist Carvel had requested access inter alia to
preparatory reports, minutes, attendance and voting records of the EU Committee of
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Permanent Representatives (COREPER) and decisions of both the Council of Ministers for
Social Affairs and of the Council of Ministers for Justice, as well as minutes of the Council of
Ministers for Agriculture. The partial rejection of the application by the Council was based ‐
among other reasons ‐ on the Council’s contention that some of the documents "refer[ed]
directly to the deliberations of the Council and its preparatory instances”. This, it argued
would mean that “if it did allow access, the Council would fail to protect the confidentiality
of its proceedings” since “the documents in question contain[ed] confidential information
relating to the position taken by the members of the Council during its deliberations".17
Here, the Court pronounced on the distinction between mandatory and discretionary
exceptions. It concluded that the Council had wrongly refused access on such a categorical
basis and established the rule that when a document fell within the exception of Article 4(2)
concerning the protection of the “confidentiality of its proceedings”, the non‐mandatory
nature of the provision meant that the institution was required to balance its interests
against those of the applicant.18 Thus, the Court considered it unacceptable to automatically
exclude whole categories of documents. Notably, it now stressed the legal position of the
individual that was created by a self‐obligation and which the Council had failed to respect
(Meltzian, 2004: 69).19
When in 1997 the Intergovernmental Conference took place in Amsterdam, a series
of complaints lodged with the European Ombudsman by Statewatch had further contributed
to making the issue of transparency and openness gain a firm place on the agenda.20 The
Amsterdam Treaty affirmed the right to put complaints before the European Ombudsman on
justice and home affairs issues and introduced the new Article 255 into the EC Treaty, which
contained a positive right of access to European Parliament, Council and Commission
documents.21 In effect, this meant that the three institutions had to agree on secondary
legislation establishing common rules before May 1999 – this was to be become Regulation
1049/2001. In the meanwhile, the Court continued interpreting the scope of exceptions in
the existing rules on access establishing a number of important principles and guidelines that
would also affect the interpretation of the later Regulation.22 In retrospect, it may be said
that the Community Courts employed a “teleological reasoning” that put the existing rules
into the larger context of a democratic rationale and thus effectively developed a
“constitutional perspective on access to information provisions” even before the Amsterdam
Treaty (Curtin, 2004a: 4; Naômé, 2002: 191).
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So, by the time the Regulation was adopted, there was already a considerable
amount of case law interpreting the prior rules on access and the scope and application of its
exceptions. For example, in a second major case brought forward by journalists, in 1998 the
Swedish Journalist Union Svenska Journalistförbundet won a case against the Council
concerning access to documents, which primarily concerned Europol.23 In its judgement the
Court unequivocally put the Council's rules on access in relation to the purpose of
“strengthening the democratic character of the institutions and the trust of the public in the
administration”.24 It went on to point out that merely indicating – without giving reasons ‐
that disclosure of documents would prejudice the protection of the public interest (in casu
public security) and that they relate to proceedings of the Council, including the views of its
members, and thus fall under the confidentiality rule was not a satisfactory statement of
reasons.25
Yet more decisions still referring to the old rules of the Code were to be pronounced
after the adoption of the Regulation (see list of cases below). The assumption has widely
been that this case law would remain valid as a guideline for the application of the 2001
Regulation, since it is explicitly meant to “consolidate the initiatives that the institutions
have already taken with a view to improving the transparency of the decisionmaking
process” (third recital of the preamble).26 So, by the time, the first case interpreting the new
rules under Regulation 1049/2001 was decided, the Court had already introduced a number
of important principles including the requirement of the institutions to balance their
respective interests against those of the applicant27, to consider partial access28 and to
scrutinize each document separately29. It further established the leading principle that
exceptions should to be “construed and applied strictly, in a manner which does not defeat
the application of the general rule”.30 Also, the Court broadened the application of access
rules to the policy areas of Common Foreign and Security Policy (CFSP) and Justice and Home
Affairs (CJHA)31 as well as to the “comitology” committees32 and specified the criteria for a
statement of reasons33 (for an overview of the most important case law interpreting the
Code and later the Regulation, see list of cases).
Gradually the Court thus moved from explaining what was the meaning of the
obligation to grant access (Carvel) to how the institutions had to apply the rules concerning
access (WWF, Inteporc I, Svenska Jounalistenförbundet) and eventually to increase the

210

THE EVOLUTION OF A PUBLIC RIGHT TO ACCESS TO DOCUMENTS
obligation of the institutions to consider partial access (Hautula) and to state reasons
considering an applicant's objections (Kuijer) (Naômé, 2002: 184).

3. Regulation 1049/2001
“Openness enables citizens to participate more closely in the decision‐making process and
guarantees that the administration enjoys greater legitimacy and is more effective and more
accountable to the citizen in a democratic system.”
(Regulation 1049/2001, second recital of the
preamble)
Following the Amsterdam commitment in May 2001, the institutions adopted a new legally
binding instrument concerning access to documents, Regulation 1049/2001 on access to
European Parliament, Council and Commission documents, which entered into force on 3
December 2001. First, however, the rocky path preceding the adoption of the Regulation will
be considered here in order to put the new rules into the political context that brought them
about.

3.1. The process
Before the emergence of a Common Foreign and Security Policy (CFSP) in 1999 there had
been little need for European institutions to have a special regime for the handling of
sensitive information. It soon became obvious, however, that a European CFSP depended
highly on cooperation with NATO, which in turn required the exchange of sensitive
information. Thus, the rules that have since been adopted have been thoroughly influenced
by NATO’s broad and strict standards on the security of information that developed in the
context of the Cold War and the McCarthy era (for a detailed analysis, see Reichard, 2006).
Concerning the Commission, a Decision of 1994 was to introduce rules concerning
the handling of classified information.34 Only in 1995 did the Council introduce three
classification categories: SECRET, CONFIDENTIEL and RESTREINT.35 In October of 1999, Javier
Solana, who had served as Secretary General of NATO from 1995 to 1999, took over the
General Secretariat of the Council of the European Union. He immediately set about to
adjust the Council’s rules regarding classified documents to satisfy NATO requirements.36
The new classification category TOP SECRET and a “hard" originator control37 that extended
to third parties (giving third parties a de facto veto over a broad range of EU documents)
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were introduced.38 On 26 July 2000 the General Secretariat of the Council concluded an
interim Agreement on the Security of Information with NATO, which had clearly been
prepared before hand.39 Not even a month later, the Council adopted another Decision
which exempted all documents starting from the level of CONFIDENTIEL as well as those
documents “on matters concerning the security and defence of the Union, or one of its
Member States or on military or non‐military crisis management”.40 Also, it was stipulated
that none of the documents covered by the exception should even be mentioned in the
public register.
This so‐called “Solana Decision” resulted in massive and widespread criticism from
Member States with a more open tradition (such as the Netherlands, Denmark, Sweden and
Finland), the Green Party in the European Parliament (EP) and civil society organizations
(prominently Statewatch and the European Federation of Journalists). The Netherlands as
well as the EP filed an action under Article 230 TEC challenging the legal basis of the rules
which had prevented their adoption under co‐decision.41 Also inter‐institutional relations
suffered from the unexpected manner in which the Council introduced its new rules and the
Commission’s reaction, which incorporated this development while already drafting the
Regulation.42
New Security Regulations were adopted as a so‐called “A point”43 by the Council on 19
March 2001.44 In a number of important ways, this new Decision went even further.
Importantly, its application was to extent not only to the policy area of European Security
and Defence, but to all activities of the Council.45 Its scope was also not confined to the
security of the EU and its Member States, but also included that of other international
organizations and third countries (Reichard, 2006: 337). Also, it considerably broadened the
application of the lowest classification category (RESTREINT).46 Thereby, the new Security
Regulations exemplified “the most direct importation of NATO’s security standards that the
EU had yet experienced” (Idem: 334). While the effect of “contaminating” other EU policy
areas with security standards required for military secrecy was one of the main criticisms
against the decision, also the timing of the decision gave rise to much concern (see for
example, Bunyan, 2002). Even though the Council had treated this as a purely internal
matter, the wider implications of the act for the application of the later Regulation were
obvious (see below).47 So, even though the introduction of Article 255 into primary law
clearly pointed to the intention that the conditions and limitations of access to documents
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were no longer to be determined outside of the co‐decision procedure, shortly before the
rules were adopted a series of amendments following the “Solana Decision” considerably
impacted the access to documents rules in order to enable cooperation between the EU and
NATO as a consequence of European engagement in a security and defence policy.
On 30 May 2001, Regulation 1049/2001 of the European Parliament and of the
Council regarding public access to European Parliament, Council and Commission documents
was adopted. The process of its adoption, however, had been coined by an ironic lack of
prior consultation and public debate on a measure that was supposed to boost democratic
participation and the legitimacy of the EU. Five‐month long so‐called “trilogue” meetings
had eventually resulted in a compromise ‐ if clearly biased towards the wishes of the Council
(Meltzian, 2004: 190) ‐ that left many issues unsettled.48 This was seen by civil society
observers as “not only inappropriate (…) but also substantially weaken[ing] the nature and
purpose of the co‐decision procedure as such and Parliament’s function in that respect”
(Open Letter from Civil Society on the New Code of Access to Documents of the EU
Institutions, 2 May 2001).

3.2. The proposed revision
The revision of the Regulation seven years after its adoption has come about partly because
the adoption of the Århus Convention49 concerning access to environmental information
since the Regulation50 that implemented its provisions into European law at least partly
overlapped with the general Regulation 1049/2001 on access to documents.51 On the other
hand, again it seems to have been external pressures that have led the EU to make a move.
In November 2005 – just six months after the referenda in France and the Netherlands had
effectively stopped the ratification of the European Constitutional Treaty – the Commission
decided to launch the so‐called Transparency Initiative, which contained a review of the
Regulation in a proclaimed move towards more transparency.
As a first step the Commission published a Green Paper (2007), which formed the
basis for a public consultation. A year later the Commission published its proposal for the
new Regulation (2008b). At the time of writing, the amended Regulation has still to be
adopted by the Parliament and the Council under co‐decision.
Article 2(1) of the current Regulation reaffirms the principled right of “any citizen of
the Union, and any natural or legal person residing or having its registered office in a
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Member State” to “access to documents of the institutions”. The second indent of the same
Article makes it an option for institutions to grant access to any other natural or legal
persons that does not fulfil those conditions. The proposed revision would confer this right
to all natural and legal persons.52
Concerning the addressees of the Regulation, these are explicitly the three main institutions,
whereas extension to other bodies is clearly referred to in the preamble (see eighth recital).
The European Council and the ECJ are to date the only two bodies not applying the
Regulation to their documents. The consolidated Treaty on the Functioning of European
Union and the Charter, however, already refer to “community institutions and bodies”.
Including this wider scope will in the view of the Commission, however, have to wait until
ratification of the new Treaty.

3.2. What is a document?
Article 2(3) states that the Regulation applies to “all documents held by an institution”, thus
“documents drawn up or received by it and in its possession, in all areas of activity of the
European Union”. This provision effectively abolished the earlier limitation of the Code to
documents “authored by” an institution (the “authorship rules”). Concerning documents
originating form third parties and Member States, the Regulation did however introduce
specific provisions (see below).
A document was subsequently defined widely in Article 3(a) as:
any content whatever its medium (written on paper or stored in electronic
form or as a sound, visual or audiovisual recording) concerning a matter
relating to the policies, activities and decisions falling within the institution's
sphere of responsibility.
Rather unexpectedly, this definition of a “document” turned out to be one of the major
points of contestation during the recent revision of the Regulation and positioned the
European Ombudsman and Commissioner Wallström into juxtaposed positions, when the
former submitted his analysis that the Commissions proposal “would mean access to fewer
not more documents” (Nikiforos Diamandouros, 2008). He clearly took most of his fervour
from the Commission proposal to amend the definition of a “document” in a new Article 3(a)
to be:
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any content whatever its medium (written on paper or stored in electronic
form or as a sound, visual or audiovisual recording) drawn‐up by an institution
and formally transmitted to one or more recipients or otherwise registered, or
received by an institution; data contained in electronic storage, processing
and retrieval systems are documents if they can be extracted in the form of a
printout or electronic‐format copy using the available tools for the
exploitation of the system. (emphasis added)
The main criticism this “clarification” has drawn concerns the fact that no application could
be made for a document if it has not been “formally transmitted” or “otherwise registered”.
Together with an unchanged Article 11 ‐ requiring documents to be registered “without
delay” ‐ in the case of a document that has not been formally transmitted outside of the
institution and not yet registered (thus at that point not falling within the scope of the
Regulation), this would de facto grant the institution a wide margin to decide exactly which
kind of documents would be covered by the Regulation in the first place. Also, informal
circulation of a document within a circumscribed circle of recipients would then be possible
without a possibility for external parties to rely on the Regulation to demand access.
In addition, even though a legal precedent is still missing from jurisprudence, the
current definition could be easily argued to accommodate databases as documents.53 The
present proposal, however, explicitly deals with databases and limits their being a document
under the Regulation to situations when “data [...] can be extracted in the form of a printout
or electronic‐format copy using the available tools for the exploitation of the system”.
Thus, if tools for exploitation are not “available” to the institution, data contained in
electronic databases are not documents and cannot be accessed under the Regulation. The
question of when such tools are – or indeed would have to be – available is problematic
given budgetary considerations of the institutions or simply technical expertise that may be
required to deal with applications properly. As Alfter (2008) has pointed out, this could lead
to a situation that access to information, contained in documents which would be available
under the Regulation (such as country reports on farm subsidies supplied in spread sheets),
once fed into a database could subsequently be denied on technical grounds (since no tools
to distract this information is available once it is uploaded). Given that the use of complex
databases is likely to increase with technological developments makes this provision of
pivotal importance for the practical use of the legislation. This issue has prompted the
European Ombudsman to come forward with a special report, in which he made another
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pertinent point: due to technological developments, much information that is accessible and
used by the institutions today is in fact contained in databases “held” by third parties, public
or private (European Ombudsman, 2008a: 17). While the fact the an institution may have
access to such information may not warrant its inclusion within the scope of the Regulation,
it may be an option to consider such information as subject to EU legislation if it is in fact
being used by an institution. After all, the Ombudsman emphasizes, such information may
have previously been received in written form, so the mere change from paper to electronic
storage ought not be a sufficient reason to exclude it from the reach of the public right to
access.

3.3. Third party documents
Under the Code the Court had made clear that the rules on access did not apply to
documents originating from third parties or Member States.54 The Regulation, however,
provided for a new procedure when it comes to documents originating from third parties.
Article 4(4) stipulates that “the institution shall consult the third party [...] unless it is clear
that the document shall or shall not be disclosed” (emphasis added). This provision is
frequently used in proceedings connected to the protection of commercial interests (see
below). The insertion of “unless it is clear” is the outcome of a compromise between the
Council and the Parliament, which makes the application of the provision vulnerable to
abuse since it is not specified which kind of cases are “clear” and the institution is the actor
that decides this.55
In two recent decisions, the CFI made clear that any view third parties may express
will not be binding on the institution.56 If an institution is asked to refuse access by a third
party, it will thus still be obliged to “assess the justification for that view and the applicability
of one of the exceptions provided for under Article 4(1) to (3) of Regulation No
1049/2001”.57 The specific case of sensitive documents should be noted, however (see
below).

3.4. Member State documents
The Regulation also provides for the protection of documents originating from Member
States. Article 4(5) provides that “a Member State may request the institution not to disclose
a document originating from that Member State without its prior agreement”.58 This
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provision contains a major problem since it is not made clear whether a refusal would be
binding on the institution and thus results in a de facto power to veto disclosure of any
document from a Member State. Again here, the Community judges have played an
important role in interpreting and applying a provision, which was the outcome of deep
division between the Member States.
Initially, the interpretation put forward by the Commission and the early Court
decisions affirmed a de facto right to veto on the side of Member States holding a requested
document.59 No other interests could be considered that could challenge a Member State's
refusal. The reasoning was based on the interpretation that Article 4(5) would have to be
seen as a lex specialis mirroring Declaration Nr. 35 annexed to the Amsterdam Treaty.60 The
provision would thus mean that Member States were to be excluded from the duty to justify
their request for non‐disclosure and the obligation to examine whether it was justified
(Labayle, 2008: 39).
In its most recent decision, however, the ECJ explicitly rejects the view that the scope
of the requirement for the Member State’s prior agreement could result in a right of veto
since, after all, the “authorship rule” had been abolished.61 Special emphasis is placed on the
fact that allowing such a veto right would significantly undermine the useful effect of the
Regulation.62 It thereby included documents originating from Member States in the scope of
the Regulation, including the exceptions to the right to access it provides. This means that
requiring a prior agreement of the Member State “resembles not a discretionary right to
veto but a form of assent confirming that none of the grounds of exception under Article
4(1) to (3) is present”.63
Procedurally, this case law means that when an institution is requested to disclose a
document originating from a Member State, the former must notify the latter and
“commence without delay a genuine dialogue concerning the possible application of the
exceptions laid down in Article 4(1) to (3)”.64 So, in case a Member States wants to keep a
document from public view, it will now have to reason within the exceptions provided for in
the Regulation and thus justify its position. If a Member State fails to do so, the institution
will have to express its decision on the application of the exceptions and explain them to the
applicant. If it does, the applicant will also have to be informed not only of the Member
States’ opposition but its reasons in terms of the exceptions. The Court made another
important clarification: in a case where a Member State refuses access on the basis of the
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exceptions of the Regulation and the institution subsequently rejects the application, “the
person who has made that request enjoys judicial protection”.65 Thereby, the Community
judge assumes competence to review a decision to refuse access to a document by an
institution, “regardless of whether the refusal results from an assessment of those
exceptions by the institution itself or by the relevant Member State”.66
Regarding Member State documents, the Commission now has proposed to move
the provision on Member State documents into a new Article 5, which concerns
“consultations” ( as opposed to “exceptions”, thereby recognizing the procedural nature of
the provision as has been put forward by the ECJ). It also proposed an amendment of
current Art. 4(5) which would provide that the
institution holding the document shall disclose it unless the Member State
gives reasons for withholding it, based on the exceptions referred to in Article
4 or on specific provisions in its own legislation preventing disclosure of the
document concerned.
(proposed Art. 5(2), emphasis added).
This is very noteworthy, because it introduces the option to rely on national legal rules
alternatively to the exceptions contained in the Regulation as legitimate limitations to the
right to access documents that had previously not existed. In the light of the recent Court
interpretation in Sweden v Commission, this seems like an inappropriate amendment. In fact,
this may result in a return to the prior situation, giving Member States a de facto veto on the
basis of national legislation (instead of solely on the basis of Article 4). On the other hand,
the Article also provides that “the institution shall appreciate the adequacy of reasons given
by the Member State insofar as they are based on exceptions laid down in this Regulation”,
thus limiting the potential use of national legislation somewhat. Also, the revised Article 3(c)
would exclude documents relating to the adoption of legal acts from the scope of the
exception concerning Member State documents, which would mitigate the above to the
extent of documents considered most crucial for the democratic function of access to
documents.

3.5. The case of “sensitive documents”
The Regulation – in contrast to the earlier Code ‐ establishes a separate regime concerning
sensitive documents, as specified by the internal rules of the institutions. While it is stated
explicitly that these regimes are not to prejudice Article 255 TEC or the Regulation, there is
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still some room for doubt as to the extent to which the right to access to documents will be
adequately safeguarded under the rules established under Article 9 of the Regulation dealing
with this category of documents. “Sensitive” documents are defined as those documents,
which have been classified as “VERY SECRET/TOP SECRTE”, “SECRET” or “CONFIDENTIEL”
according to the rules of the concerned institution. As De Leeuw has rightly emphasized,
“this Article, though not listed as one, amounts in reality to an exception to the right of
access to documents” (2003: 338). The third indent of the Article further introduces a “hard”
originator control, which includes not only the power to veto disclosure of a document, but
also its mere listing in the public register. The fourth indent further supplements this control
by requiring the institution to formulate its refusal in a manner “which does not harm the
interests protected in Article 4” (Idem). Together, these provisions amount to a legal
obligation of institutions to deny the very existence of a document, even though the
applicant may be aware of its existence (Reichard, 2006: 341). Even if an institution would
come to the conclusion that a sensitive document should be released on the basis of the
exceptions, Article 9(3) confers to the originator of sensitive documents an effective veto
power when it comes to registration and disclosure, which will not have to be based on the
exceptions of the Regulation.
The issue was one of the most contentious points during the drafting process of the
Regulation (see for example Bunyan, 2002). Deliberations resulted in a compromise, the
result of which has been aptly described as an “abnormal situation”: the statutory definition
of “sensitive document” does not match the document classification system drawn up by the
security rules of the Council and the Commission67 (Labayle, 2008: 43). So, whereas the
preamble of the Regulation stipulates that “in principle, all documents of the institution
should be accessible to the public”, it also emphasizes the duty of EU institutions to “respect
its security rules”. Whereas it should be pointed out, that this does not mean that the
category of “sensitive documents” is as such excluded from the scope of the Regulation
(Peers, 2002), in Reichard's analysis, this still amounts to conferring lex specialis character to
those security rules vis‐a‐vis the Regulation (2006: 340). This situation is yet more
problematic since there are no provisions in the Council and Commission's security rules that
would allow scrutiny of decisions on classification of documents (De Leeuw, 2003: 339). The
consequences for the procedure of granting access to sensitive documents is that only those

219

THE EVOLUTION OF A PUBLIC RIGHT TO ACCESS TO DOCUMENTS
persons who have a right to access the documents (“vetted personnel”) will be able to
handle the application.
Given that it is in the institution's hands to decide on classification of a document and
third party originators remain free to deny even the existence of “sensitive documents”68,
the significance of this provision can hardly be overstated. The underlying assumption that
even mentioning the existence of such a document by listing its number in the registers
would potentially threaten public security has been described as “sheer paranoia” (Peers,
2002: 24). In sum, Article 9 could be seen as “an amended version of the “Solana Decision”
which deteriorated the right to access as it had stood before (De Leeuw, 2003: 340; Peers,
2002: 24).

3.6. Partial access
Article 4(6) codifies the case law on partial access and specifies that “if only parts of the
requested document are covered by any of the exceptions, the remaining parts of the
document shall be released”. This provision is of special importance when considering the
breadth of the exceptions, which could potentially apply to any document. The CFI had ruled
earlier that the option of partial access would have to be considered but that excessive work
for an institution could be a legitimate reason not to grant it.69 In Mattila, the Court made a
somewhat worrisome qualification of this right, however, when it ruled that partial access
could be refused when this would be “meaningless”, so in case the information that could be
disclosed would be “of no use” for the applicant.70 Obviously, the problematic part of this
rule is that the decision of whether or not certain information would be useful for the
applicant is left to the institution, which in turn cannot know the reasons to seek access in
the absence of any obligation to motivate applications.
Also, as Reichard emphasizes, as a consequence of regarding the institutions' security
rules as lex specialis, the provision on partial access could be undermined by the provision
on collective classification71 in the Council's Security Regulations, which applies to a large
amount of sensitive EU documents (2006: 341). Even though there are good arguments
against such an interpretation (see for example Peers, 2002), in the absence of case law on
the issue, this point remains potentially problematic.72
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3.7. Procedural rules
The principle of access is further conditioned by Article 6(3), which provides for an informal
consultation procedure to come to a “fair” arrangement in the case of applications for a
“very long” or a “very large number” of documents. The institution is not obliged to engage
in consultation to reach a fair arrangement and decides alone when an application concerns
“very long” or a “very large number” of documents, which causes legal uncertainty by
leaving an overly wide margin of appreciation. The Court recently clarified, however, that
where a fair solution cannot be found, the institution may not simply deny access or “limit
the scope of the examination which it is normally required to carry out in response to a
request for access”.73 Only in “exceptional circumstances” that would “paralyse” the
institution's functioning could derogation from the duty to examine concretely and
individually the documents covered by a request for very large documents be acceptable.74
A time period of 15 working days (which translates into three weeks) was set for a
reaction to an initial application, which in practice however is not consistently met (Labayle,
2008: 15).75
In the currently proposed revision, the time period to react to confirmatory applications
would be extended from 15 to 30 days (Article 8). The Regulation also provides for an
internal review of any refusal to provide access as well as the opportunity to appeal to the
Court or the European Ombudsman respectively. Article 6(1) provides that applicants do not
need to give reasons for their applications – this is in harmony with earlier case law.76
According to Article 4(7) the exceptions provided for in Article 4(1), (2) and (3) can only apply
as long as the contents of the documents warrant an upholding of secrecy, with a maximum
length of thirty years.77

4. The new exceptions regime
Under the Code all but one of the exceptions had been mandatory. The Court required a so‐
called “harm test” in order to justify the application of such an exception.78 Thus, the risk of
a public interest being undermined must be “reasonably foreseeable and not purely
hypothetical”.79 The one discretionary exception concerned the confidentiality of the
proceedings of the Commission and the Council. When applying this exception, the
institution was obliged to “genuinely balance the interest of the citizen in gaining access to
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its documents against any interest of its own in maintaining the confidentiality of its
deliberations”.80
In contrast, the exceptions to the general principle of access in the Regulation are all
formulated in a mandatory way (“the institution shall”).81 Nonetheless, the exceptions under
Article 4 are split into those which would in any case oblige the institution to refuse access
and those that allow for an overriding public interest to be considered.
Mirroring some of the mandatory exceptions of the Code, the exceptions of public
interest (Article 4(1)(a)) which includes the protection of public security, defence and
military matters, international relations and the financial, monetary or economic policy of
the Community or a Member State) remain subject to a harm test (“would undermine”)
while no public interest override is considered. The same is true for the exception of privacy
and the integrity of the individual, which is now protected separately in Article 4(1)(b). These
exceptions will be referred to as “absolute exceptions” below, since they do not entail a
public interest override.
The second indent of Article 4 (concerning the protection of commercial interests,
court proceedings and legal advice and the purpose of inspections, investigations and audits)
is also subject to a harm test, but here, an overriding public interest can still enable
disclosure. Thus, also commercial secrecy and inspections and investigation are now
subjected to a public interest override and the institution will have to effect a balancing of
interests. Nonetheless, the Regulation’s exception is far broader than the earlier equivalent
in the Code, which risks turning “the default from disclosure to non‐disclosure” (Flanagan,
2007: 607).82 Also, the negative formulation of the exception should be noted: “the
institution shall refuse access […] unless there is an overriding public interest in disclosure”.
Opting for this formulation instead of the positive version of “the institution shall disclose
[…] unless there is an overriding public interest in non‐disclosure” the Regulation determines
the burden of proof accordingly (Meltzian, 2004: 218).
What used to be the only discretionary exception of the Code – concerning the
confidentiality of the institution’s proceedings – is now also formulated as a mandatory
exception. However, the exception in Article 4(3) of the Regulation is now subject to a more
stringent harm test (“would seriously undermine”) than those in Article 4(2). Also here, there
is now a public interest override provision.
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4.1. Absolute grounds for refusal
In general, the Court has established the principle that when it comes to the application of
Article 4(1), the mandatory nature of its formulation means that no room for discretion is
left to the institutions once the relevant circumstances for Article 4(1) to apply have been
shown to exist.83 The exceptions in Art, 4(1)(a) deal with the core elements of public interest
that would be undermined by disclosure. These elements are (1) public security, (2) defense
and military matters, (3) international relations and (4) monetary and economic policy.84
The absolute exception concerning defense and military matters has so far not given
rise to any Court decision. Also in the practice of the Council and the Commission only
slightly more than 2% of initial requests have been refused on the basis of this exception
(Council of the European Union, 2008; Commission of the European Communities, 2008a).
Another mandatory exception which has given rise to considerable case law is that of
protecting international relations. MEP Heidi Hautula’s case is instructive. When the Council
refused to disclose a report on the export of conventional weapons, the ECJ confirmed the
earlier CFI decision that the restriction of the principle of public access, even in the name of
the protection of a public interest, would have to be proportional.85 The strict interpretation
of the exceptions also means that partial access would have to be granted if possible
considering the specific content of the requested document. When Dutch academic Aldo
Kuijer requested a document concerning persons to be contacted about asylum matters, the
Court further found that there is an obligation of the institution to examine, for each
document, whether disclosure can be expected to interfere with one of the public interests
protected by Article 4(1).86 In a subsequent case87 brought forward by Mr. Kuijer regarding
documents concerning the asylum situation in third countries, the Council had refused
access on the basis of the exception for international relations since it considered that the
content of the requested reports could have been construed as criticism of third countries
regarding their human rights situation.
In its decision the CFI clarified that “the mere fact that certain documents contain
information or negative statements about the political situation, or the protection of human
rights, in a third country does not necessarily mean that access to them may be denied”.88
The ECJ reaffirmed the obligation to consider granting partial access when it set aside the
decision of the CFI and the decisions of the Commission and the Council that had refused
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Mr. Mattila89 access to documents regarding the relations between the EU and the Russian
Federation and Ukraine.
Concerning the protection of public security, in its early case law the Court specified
that
the concept of public security does not have a single and specific meaning.
Thus, the concept covers both the internal security of a Member State and its
external security […], as well as the interruption of supplies of essential
commodities such as petroleum products which may threaten the very
existence of a country […]. The concept could equally well encompass
situations in which public access to particular documents could obstruct the
attempts of authorities to prevent criminal activities.90
Since then, the aftermath of the attacks on the Twin Towers in New York has triggered a
series of counter‐terrorism measures and an emphasis on public security in the international
political discourse. The events of 9/11 have led many governments around the world to
“embark on a path of secrecy unprecedented in recent years” (Curtin, 2003: 102). As Lodge
has argued, “a series of measures taken together in the name of security, challenge the
sustainability, realization, and tangibility of values espoused by and forming part of the
nascent EU democratic political culture” (2003: 111). Examples, many of which have been
taken outside parliamentary scrutiny, would include the gradual expansion of the mandate
of Europol, enhanced cooperation between the EU and the US to combat international
terrorism to include international crime and border control or the European Arrest Warrant.
In response to two Resolutions of the UN Security Council following the events of 9‐11, the
EU also introduced the practice of terrorism blacklisting freezing the funds of suspected
terrorists and their financiers. Due to the secretive nature of producing the lists, which relies
heavily on secret intelligence and negotiation within the Council, defendants, their lawyers
and ultimately the courts are left ignorant of the basis for their listing (for more detail, see
Hoffmann, 2008).
When expansion of CFSP had already led the EU to restrict access to classified
information, after 9/11 the law continues to be implemented in a “restrictive fashion with
wide derogations that are used to give priority to internal security concerns” (Curtin, 2003:
103).
In their first rulings on the international relations and public security exceptions under the
Regulation, the CFI and later also the ECJ have applied a very restrictive interpretation of
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these exceptions to justify non‐disclosure. Mr. Sison who was included on one of the
terrorism blacklists had relied on Regulation 1049/2001 in order to gain knowledge of the
reasons of his being targeted and the authors of the documents that had led to his
placement on the list.91 The Council had decided to refuse access on the grounds of public
security. In fact, not even the identity of the State that had requested Mr. Sison’s listing was
revealed to him. Given the fact that Article 4(1)(a) was mandatory, the CFI had ruled that the
Council had not erred when it did not consider the applicant’s interests in disclosure in order
to have access to a judicial remedy against his listing.92
It held that the specific private interest of the applicant could not be considered
when relying on a Regulation which has as purpose to guarantee public access to
documents.93 In any case, the Court reiterated, the absolute nature of the exception in
Article 4(1) entails that there was no need for the Council to balance the interests at stake.
The ECJ confirmed the CFI’s judgement including its interpretation that the Council has wide
discretion when determining whether the disclosure of requested documents could
undermine one of the interests protected by the absolute exceptions of Article 4(1).94 This
approach also means that judicial review of such a decision will be limited to verifying
whether procedural rules and the duty to state reasons have been complied
with, whether the facts have been accurately stated, and whether there has
been a manifest error of assessment or a misuse of power.95
In casu, the ECJ further opined that even providing a specific statement of reasons could
have undermined the purpose of the exception and thus considered the Council justified in
relying on its assertion that the disclosure of the documents could undermine counter‐
terrorism efforts.96
This decision is remarkable in a number of respects. Firstly, it seems to extent its limited
review of the Council’s decisions to any of the mandatory exceptions, while in its earlier
rulings in Hautula and Kuijer, judicial deference had been established only concerning the
exception of international relations. More remarkably, however, even in the latter two cases
had the Court not “just rubber stamp[ed] the institution’s analysis”, but had examined the
decisions to refuse and required the institutions to consider partial access (Flanagan, 2007:
615).97 In Sison’s case then, the Court seems to have employed a rather “broad brush
approach to the review and deference accorded the institutions in determining the
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application of the mandatory exceptions” and thereby lowered the standard for the
institutions’ application of all the absolute exceptions under Article 4(1) (a) (Idem: 614).
Concerning the exceptions for the protection of financial, monetary and economic
policy, in a recent decision the Court had to answer the question whether the Council could
refuse the disclosure of documents concerning the state of the multilateral negotiations on
"Sustainability and Trade" to be conducted within the framework of WTO.98 The Council had
refused access on the grounds that disclosure would undermine the EU’s commercial
interests and would also be prejudicial to its economic relations with third countries, thus
relying on Article 4(1)(a), third and fourth indent. The Court concurred with the Council’s
decision, also referring to the refusal to grant partial access. In this case, the Court also had
to elaborate on the issue of the distinction between a right to access to documents and a
broader right to information.99 Since the CFI confirmed that the scope of the Regulation was
limited to access to documents (as opposed to information in general)100, the core issue
became whether or not an institution was under an obligation to draw up documents of
information it possesses in the first place. While the Court recognized that the requirement
of transparency means that institutions can not “rely on the fact that documents do not exist
in order to avoid the application of that regulation”, it limited the duty to record information
to the extant that it is “possible and in a non‐arbitrary and predictable manner”.101
The second absolute category of exceptions is contained in Art. 4(1)(b) and concerns
the protection of privacy. Being also an absolute exception, its protection is thought to be so
important that even the fundamental right of access cannot outweigh it. This absolute
reasoning is in itself open to criticism, but maybe especially when it comes to the protection
of privacy, which in some cases may be considered secondary to a public interest in
disclosure. So, for example using this latter provision to refuse the disclosure of names of
lobbyists who meet with Commission officials seems difficult to justify in a generally
applicable manner (Hayes, 2005). So while clearly the importance to consider Community
legislation102 regarding the protection of personal data is not to be discarded, a priori giving
precedence to it in a Regulation that is supposed to enhance democratic accountability
seems at least somewhat counter‐intuitive. Again, it was the Courts that had to reconcile the
textual provisions.
In the Bavarian Lager case103 the Commission had refused to disclose a recommendation
concerning British legislation on the distribution of imported beer on the grounds that the
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identity of the persons taking part in the survey had to be protected. Notably, in casu, the
European Ombudsman and the European Data Protection Supervisor both assigned priority
to the right to access rather than the right to privacy (Labayle, 2008: 22). In an important
clarification, the judges pointed out that the fact that the right to the protection of personal
data is protected as an element of the right to respect for private life “does not mean that all
personal data necessarily fall within the concept of ‘private life’”, which means that “not all
personal data are by their nature capable of undermining the private life of the person”.104
So, the Court stated that the exception under Article 4(1)(b) concerned only personal data
that is capable of “actually and specifically” undermining the protection of privacy and the
integrity of the individual. In general it can be said that in the exercise of professional
functions the privacy of the person is mostly not intruded upon. While the impact of
disclosure on the person concerned should be considered (e.g. on the basis of Article 10 of
Regulation 45/2001 concerning data related to racial or ethnic origin, religious or
philosophical belief and data related to health or sexual life), the data subject’s right to
oppose disclosure does not automatically apply when it comes to access to documents.105
An appeal by the Commission is currently pending.106
When it comes to the disclosure of names of scientific experts that advise the
Commission, on 11 March 2009 the CFI ruled that:
by stating, in the contested decision, that disclosure of the experts’ identities
and of the opinions they expressed in the course of the meeting would clearly
undermine their integrity by exposing them to undue external pressure, the
Commission made its decision on the basis of general grounds which are
incapable of substantiating the existence of such a risk.107
Looking at the Commission proposal for a revised Regulation the judgement in the Bavarian
Lager case is explicitly referred to as justification of the new Article 4 (5) on personal data,
which provides that
personal data shall be disclosed in accordance with the conditions regarding
lawful processing of such data laid down in EC legislation on the protection of
individuals with regard to the processing of personal data.
As the European Ombudsman has pointed out (Nikiforos Diamandouros, 2008) this
formulation suggests that access to documents which contain personal data should in the
future be considered under Regulation 45/2001 instead of Regulation 1049/2001. This,
indeed, would be in opposition of what the CFI decided in Bavarian Lager and even the view
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of the European Data Protection Supervisor. During the public hearing on the revision, the
latter had pointed out that the mere referral to the Data Protection Regulation in the new
Article 4(5) would not be a solution to the problem of balancing the two fundamental rights,
since the latter could be of no help when determining the necessity of disclosure (Hustinx,
2008). In its Bavarian Lager decision, the CFI had explicitly stated that personal data of
officials must be released if disclosure would not “actually and specifically undermining the
privacy and integrity of the persons concerned”.108 The Court then specified that disclosing
the identity of persons taking part in Commission meetings to lobby was not capable of
having such an effect.109 This was enough for the Court to decide in favour of disclosure. As
Statewatch (2008) has pointed out, however, the current proposal would not incorporate
this decision of the Court, but instead broaden the basis for refusal. As Webber (2008)
further emphasizes, the Commission proposal would make privacy a much broader
exception based completely on the data protection legislation. Such a change could result in
excluding almost any document which contains individual names from the right to access.110

4.2. Exceptions with public interest override
Article 4(2) also lists the protection of a number of interests which mandate an institution to
refuse access to documents. These interests include (1) commercial interests, including
intellectual property111, (2) court proceedings and legal advice and (3) the purpose of
inspections, investigations and audits. All three exceptions under the Regulation have been
addressed by the Court by now. As opposed to the absolute exceptions dealt with above,
they are, however, subject to a public interest override. According to the Court, also these
exceptions will have to be interpreted and applied strictly.112 Furthermore, apart from the
public interest that could override a refusal, the protection of these interests too will have to
be subject to a “harm test”.113
As Labayle points out, the scope of these exceptions may not be as vital as that of the
absolute exceptions given that refusal of access can be overcome when public interest
prevails (2008: 24). However, this assertion is mitigated by the fact that to date, only one (!)
applicant that has challenged a refusal of access by an institution on the basis of an
overriding public interest has been successful (see below).
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Commercial interests
When the current Regulation was adopted there had been no available case law or
Ombudsman decision concerning the earlier exception under the Code that could have
served as a guideline. The new exception on commercial interests has been criticized for
being unnecessarily broader than the prior provision that had merely covered “commercial
and industrial secrecy” and the “confidentiality” of information supplied (see for example
Peers, 2002, Meltzian, 2004: 230). On the other hand, the introduction of a public interest
override seemed to balance this somewhat. For the first time now, documents of third
parties are within the scope of the access rules, since the authorship rules has been
abolished.114
The Terezakis case115 provided the most recent opportunity for the CFI to interpret this
provision. Access to contract documents relating to the construction of a new airport in
Athens had been refused by the Commission on the basis of the protection of a third party’s
commercial interests. The Court here specified that it was for the institution at hand to
decide whether the document fell within the scope of the exceptions, whether its disclosure
would undermine the protected interest and whether partial access was possible.116
Examining the requested contract, the Court found that “substantial passages in the contract
clearly did not in any event concern the ‘specific cost components related to the project’ to
which the Commission refers in the contested decision”.117
It concluded that while,
it clearly cannot be denied that those passages contain information about the
contracting parties and their business relations, that finding is not [...]
sufficient to conclude that their disclosure would specifically and actually
undermine the commercial interests of those parties.118
The Commission was not in a position to convince the Court to that end.119 So, in casu, the
mere finding that the documents contained precise information relating to the cost
structure of the project, the contracting parties and their business relations was not
considered sufficient to refuse access.
Having conducted the public consultation concerning the revision of the Regulation
concerning this provision, the Commission concluded that the
public authorities and the corporate sector feel that the current rules strike
the right balance […] However, journalists, NGOs and a majority of individual
citizens claim that more weight should be given to the interest in disclosure.
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From this, the Commission decided not to propose any changes to the current exception.
This has led to some degree of cynicism concerning the Commission’s interpretation. As
Tony Bunyan has put it: “government and big business did not want any changes, just the
rest of us” (Statewatch, 2008).

Court proceedings
When it comes to the protection of court proceedings the access to documents may
be legitimately limited in order to ensure the right of a fair hearing before an independent
court.120 In Van der Wal, the Courts had already made clear that the purpose of this
exception included the protection of the interests of the parties in the context of specific
court proceedings, but also the “procedural autonomy of national Community courts”.121
Still, the Court has acknowledged the need to broaden access rights as much as possible
even in the face of the requirements of court proceedings. It has interpreted the meaning of
“court proceeding” to cover the protection of documents drawn up by the Commission
“solely for the purpose of specific court proceedings”.122
In a decision brought by the Verein für Konsumenteninformation the Court confirmed
that “where an institution receives a request for access [...] it is required, in principle, to
carry out a concrete, individual assessment of the content of the documents referred to in
the request” to determine whether an exception applies to each document and whether
partial access is possible.123 The Court went on, however, to find that in “exceptional cases”
this individual examination “would entail an unreasonable amount of administrative
work”124 and thus justify derogation from the obligation where the administrative burden
“proves to be particularly heavy, thereby exceeding the limits of what may reasonably be
required”.125
In a yet more recent decision, the Association de la presse internationale (API), an
organization of foreign journalists based in Belgium, applied to the Commission for access to
all the written submissions made by the Commission to the CFI or the ECJ in a number of
cases. It was affirmed that
the Community legislature did not intend to exclude the institutions’ litigious
activities from the public’s rights of access, but that it provided, in that
regard, that the institutions are to refuse to disclose documents relating to
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court proceedings where such disclosure would undermine the proceedings
to which those documents relate.126
Thus, the mere fact that a document would fall within the scope of the exception does not
justify refusal of access. The Court further introduced an important distinction between
applications relating to pending and closed procedures.127 The Court pointed out that once a
case has been adjudicated, at least a summary will have become part of the public realm and
thus refusing access on the grounds that the same argument contained in the document
would still be discussed in another pending case would be “to negate the general principle of
granting the widest possible access”.128 So, even if cases are “connected”, the Court did not
see this fact alone as sufficient justification to refuse access.
The Courts still partly upheld the decision to refuse access. It was pointed out that
before pleadings had reached the hearing stage, “the refusal to disclose those pleadings
must be considered to cover all aspects of the information contained therein”.129 This means
that the Commission may refuse access without carrying out a concrete examination of the
content of each document, since the Court, referring to the earlier Verein für
Konsumenteninformation decision, opined that
[concrete, individual] examination may not be necessary where, owing to the
particular circumstances of the individual case, it is obvious that access must
be refused or, on the contrary, granted. Such a situation could arise, for
example, if certain documents were (i) manifestly covered in their entirety by
an exception to the right of access or, conversely, (ii) manifestly accessible in
their entirety, or, finally, (iii) had already been the subject of a concrete,
individual assessment by the Commission in similar circumstances.130
In casu, the Court considered that written submission to the Courts were “manifestly
covered” by the exception concerning court proceedings before an oral hearing has taken
place.131 It thereby considered that the Commission must be enabled to present and debate
its position free from external influences such as could be the result of public debate,
“especially since the position which it defends is in principle designed to ensure the proper
application of Community law”.132
The above notwithstanding, it pointed out that
after the hearing has been held, the Commission is under an obligation to
carry out a concrete assessment of each document requested in order to
ascertain, having regard to the specific content of that document, whether it
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may be disclosed or whether its disclosure would undermine the court
proceeding to which it relates.133 (emphasis added)
When it considered the question of an overriding public interest that could justify disclosure
even if it was detrimental to the court procedure, the Court finds the institution to have an
obligation to weigh the interests and consider, “where appropriate”, the arguments voiced
by the requesting party.134 The Court did state that such an overriding public interest must
as a rule, be distinct from the general principles of transparency which
underlie the regulation [but that] (...) the invocation of those same principles
may, in the light of the particular circumstances of the case, be so pressing
that it overrides the need to protect the documents in question.135
In sum, the Court has now firmly established the rule that before a hearing has taken place,
pleadings lodged are covered by the exception and therefore do not have to be examined to
justify refusal of access. However, when the hearing has already taken place or, in the case
of infringement proceedings (see below), the judgement has already been handed down,
there is an obligation to assess the applicability of the exception for each document. An
appeal is currently pending.
The proposed revision of the Regulation includes two provisions which are
noteworthy here. Firstly, Art. 4(2)(c) provides that “the institutions shall refuse access to a
document where disclosure would undermine the protection of […] court, arbitration and
dispute settlement proceedings”. The latter seems to incorporate the application of the
exception of court proceedings to procedures such as the WTO dispute settlement
procedure. As the Ombudsman has pointed out, this is a considerable broadening compared
to the earlier exception (Nikiforos Diamandouros, 2008).
Secondly, the proposed Regulation would exclude from its scope all “documents submitted
to Courts by parties other than the institutions” (Article 2 (5)).136 This would mean that more
documents would be excluded from the scope of the Regulation than those documents
“drawn up solely for the purpose of specific court proceedings” (which the Court has so far
consistently referred to).137 In addition, this exclusion would in any case exclude the
possibility to consider potential public interests that could warrant disclosure. As Alfter
(2008) has pointed out, the current general exclusion would newly affect the possibility to
“cross check” documents even after a case has been closed.
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Legal advice
The protection of legal advice aims at the advice given to institutions by their legal
services and the exchange between lawyers and their clients. The provision has long been
interpreted to justify withholding documents drawn up by the EU’s own legal services even
after decisions had been taken (Hayes, 2005). In its early case law, the Court had followed
the argumentation of the institutions, which consider the non‐disclosure of legal advice of
their legal services necessary in order to secure legal certainty, the stability of the
Community legal order and the ability to collect independent legal advice.138 Again, it is
questionable whether such reasoning is appropriate in the light of the purpose of the
Regulation to enhance the democratic quality of the EU. After all, citizens have a legitimate
interest in knowing whether or not the institutions adhere to Community law in their
activities and whether or nor the legislation that is produced is lawful or not.139 The
assertion that disclosure could lead to “uncertainty” could just as well be reformulated in a
more positive way when considering that disclosure of different opinions concerning certain
legal actions could stimulate public debate about European issues and thus contribute to the
democratic quality of the decisions taken subsequently.
Under Regulation 1049/2001, an “overriding public interest” was introduced that can
now mandate disclosure. Recently, the Courts have had the opportunity to interpret the
scope of the exception. The Turco case140 concerned advice to the Council from its legal
service concerning a proposed directive which defined minimum standards to accept asylum
seekers. The CFI had confirmed the Council's decision to refuse access, accepting its
arguments concerning the risk of creating “lingering doubts” about the lawfulness of
legislative acts and the independence of legal advice.141
Mr. Turco had relied inter alia on the argument that disclosure would be mandated
by the public interest in openness. Importantly, however, the Court held that the overriding
public interest that could mandate disclosure would have to be distinct from the principles
underlying the Regulation in general.142 On this latter point, it added that even though the
institutions may itself identify an overriding public interest in disclosure, “it is for the
applicant who intends to rely on such an interest to invoke it in his application so as to invite
the institution to give a decision on that point”.143
While the CFI had concluded that the Council had fulfilled its obligations when it
refused access the ECJ, ruling on the appeal brought by Mr. Turco and Sweden, later
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reversed the earlier decision. It was pointed out that the CFI had erred when it based its
judgement on the existence of a general need for confidentiality as regards legal advice
concerning the legislative process.144 On the contrary, the judges established that there was
in principle “an obligation to disclose the opinions of the Council’s legal service relating to a
legislative process”.145 The judges of the ECJ then sided with the argument that even though
doubts could arise about the lawfulness of certain acts, it was precisely the opportunity to
discuss different opinions that would confer greater legitimacy on the institutions, which is
currently doubted by citizens precisely because there is a lack of information.146
Also the Council's argument that public debate would lead to political pressure on its
lawyers and thereby adversely affect their independence was dismissed as a legitimate
reason to refuse access by the ECJ. After all, the Court opined, it would not be disclosure of
the legal opinion but the pressure that would affect independence. The Council would thus
have to see to limit the impact of the latter.147 Thus, the Court concluded, there appeared to
be “no real risk that is reasonably foreseeable and not purely hypothetical of that interest
being undermined”.148
Concerning the public interest that should be weighed against the risk of detriment
to the independence of legal advice – and which would be incumbent on the Council to do149
‐ the Court specified that such an interest is constituted by the fact that
disclosure of documents containing the advice of an institution’s legal service
on legal questions arising when legislative initiatives are being debated
increases the transparency and openness of the legislative process and
strengthens the democratic right of European citizens to scrutinize the
information which has formed the basis of a legislative act. 150
It thus dismissed the CFI's assertion that reference to the general principles underlying the
Regulation could not be relied upon151 and thereby remedied one of the most worrying
problems in jurisprudence on the issue of public interest override so far: that it had so far
been basically inconceivable how a public interest could be successfully invoked by an
applicant. After all, if the interest relied upon was too specific, this would be see as a private
interest which would not be considered152, while on the other hand, general principles such
as “openness” had been considered not specific enough.153 In the proposed text of the
Commission, the exception concerning legal advice remains unchanged.
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Inspections, investigations and audit
Another exception concerns the protection for the purposes of inspection,
investigation and audit activities.154 This category catches a wide variety of activities,
prominently including European anti‐fraud office (OLAF) enquiries and infringement
procedures, which are of obvious relevance for many applicants.155 Although less frequently
invoked in 2007, this is still the exception most relied upon by the Commission (23.48% of
refusals, as against 30.72% in 2006, Commission of the European Communities, 2008a).
Concerning this exception the Courts have produced a considerable body of case law.156
Also here, the principle is that the fact that a document concerns an inspection,
investigation or audit is required but not sufficient to be covered by the exception.157 For the
exception to be applicable, the requested document must potentially “endanger the
completion of inspections, investigations or audits”, since it is the purpose of these
investigations (not the investigation per se), which is sought to protected.158
When environmental NGO WWF tried to gain insight into an infringement procedure
concerning EC environmental law that had been discontinued, it was the first time an access
to documents case concerned the Commission. The Court considered that Member States
can expect confidentiality of the Commission in the case of potential infringement
proceedings. The public interest in inspections thus could justify non‐disclosure even in cases
where the investigation had already ended.159 While in WWF, the infringement procedure
had never materialized, in Bavarian Lager (I), it was in fact initiated but later shelved. The
Court here specified the possibility to refuse access in order to keep the door open for an
amicable resolution by means of negotiations between the Commission and the Member
State concerned and limited the application of the exception to the time during which this is
still possible.160
In Petrie, the Commission had already lodged a case under Article 226 TEC. In this
case, the Court for the first time ruled on the time frame for the application of this
exception, which it extended to (but not beyond) a decision of the ECJ.161 This time ruling on
the basis of the Regulation, this time frame has been recently confirmed in the API
judgement.162
So, in the case of infringement proceedings, the Court has established a firm, if not
absolute, protection of the “confidentiality which the Member States are entitled to expect
from the Commission in such circumstances” which may extent even beyond the closure of
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an investigation until a judgement of the ECJ.163 However, the Court noted, this does not
mean that access could be refused “until the follow‐up action to be taken has been decided”
since this would “make access (...) dependent on an uncertain, future and possibly distant
event, depending on the speed and diligence of the various authorities”.164
Similarly, when it comes to inspections, the Court found that having finalized a
specific inspection on location does not mean that the inspection process as such can be
seen as having ended. Thus, in Denkavit, the Commission had been justified in refusing
access to requested documents in order to preserve the climate of trust necessary. Like in
Bavarian Lager (I), it was confirmed that the scope of the exception extends over the whole
procedure until a decision has been taken concerning consequences. So once the exception
applies, documents can be withheld even if the specific investigation to which it relates has
already been finished.165
The recent Commission proposals would lead to a considerable change. Proposed Article
2(6) provides that
Without prejudice to specific rights of access for interested parties
established by EU law, documents forming part of the file of law enforcement
proceedings leading to an administrative act of individual scope are not
accessible to the public until such act has become definitive. Information
obtained from undertakings in the framework of such proceedings is not
accessible to the public. (emphasis added)
This amendment again seems to be at odds with the case law of the Community Courts who
have long deemed the application of an exception to documents assessed by reference to
categories rather than the actual information contained in those documents to be
insufficient.166 As has been pointed out by Statewatch (2008), while the Court has indeed
stated that the institution did not need to give a full statement of reasons for each
document when it was “manifestly clear”167 that access would have to be refused, excluding
the whole category of “documents forming part of the files of law enforcement proceedings
leading to an administrative act of individual scope” from the scope of the Regulation before
such an act had become definite goes clearly beyond the Court’s reasoning. In fact, in a
recent case the Court had pointed out that the Commission had not been entitled to draw
“such a general conclusion”168 when it took the position that documents relating to a
pending competition proceeding had to be refused. In its latest decision, the CFI had just
reiterated that the “risk of a protected interest being undermined must be reasonably
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foreseeable and not purely hypothetical”, which means that the institution must carry out a
specific examination for each document, which can enable the consideration of partial
access and which must be evident from the statement of reasons.169
This is aggravated by the fact that Article 2(6) explicitly excludes “information
obtained from undertakings in the framework of such proceedings” from access. In his
contribution to the public hearing the Ombudsman accordingly voiced his disapproval with
this provision especially on the grounds that while probably most of the concerned
documents would already be covered by one or more exceptions, by excluding them
explicitly from the scope of the Regulation also removes the possibility to consider any
public interest that may override the interest in non‐disclosure (Nikiforos Diamandouros,
2008).170
Given that the underlying principles of the Regulation include the widest access
possible, evaluation of potential harm and a balancing of interests on a case‐to‐case basis, it
seems hard to reconcile this categorical exclusion of documents from the access rules. The
same argument has been brought forward against the proposed amendment concerning
documents submitted to the Courts by third persons (see above).

Protection of EU decision‐making process
Not surprisingly, also the so‐called “space to think” issue171 is being dealt with in the
Regulation. Article 4(3) provides that access to documents created for “internal use” or
received by an institution where a decision has not yet been taken will be refused if
revelation “would seriously undermine the institution’s decision‐making process” – “unless
there is an overriding public interest in disclosure”. When considering an application, the
question whether there is an “overriding public interest” in disclosure or a “serious”
undermining of internal decision‐making will remain in the judgement of the institution.
Moreover, the second paragraph of Article 4(3) provides for non‐disclosure, if “opinions for
internal use” are included in the document even after the decision has been taken “if
disclosure of the document would seriously undermine the institution's decision‐making
process, unless there is an overriding public interest in disclosure”.172
So, there is a two‐fold effect of this provision concerning the disclosure of documents
before and also after decision‐making has taken place. Since the Article covers “non‐
legislative” and “internal” documents (which are not clearly defined) it also excludes many
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preparatory texts, evaluations and studies from being disclosed unless there is an
“overriding public interest in their disclosure” (Hayes, 2005).173
When it comes to the second paragraph of the Article, it is being used for a variety of
documents. For example, the Commission has used it for documents concerning comitology
committees, refusing access to internal notes, internal evaluations and recruitment
competition documents or draft minutes (Driessen, 2008: 92). Ironically, it has also used the
provision to refuse access to documents concerning deliberations on the current revision of
the Regulation itself.174 As De Leeuw has rightly criticized, the article thus not only frustrates
participation on the basis of arguments being discussed when discussions are still ongoing
but may also “hinder ex‐post accountability” by denying the public the opportunity to know
the reasons that underlie a decision that has been taken (2003: 335).
When it comes to the Council, it is especially submissions from Member State
delegations to specific legislative files (which under the Council’s interpretation of Art. 4(3)
become Council documents) which give rise to political sensitivities. On the one hand, the
Regulation does not provide for an exception to protect the respective positions of Member
States. On the other hand, the release of those positions may effectively limit the space to
maneuver of national delegations and thus obstruct finding a compromise within the
Council. In practice, as described by Driessen (2008: 90), upon receipt of a request for a
national contribution the Member State is asked whether the document has already been
published under national law (which varies). If so, the assumption will be that there is no
reason to apply Article 4(3).
When faced with refusals of access on the basis of this exception, early on the Court
made clear that the point of the exception was to protect the interests of the institutions
rather than those of the public or third persons. This protection includes the institutions’
interest in effective deliberations by enabling open and thorough discussion.175 The Court
has also clarified that an institution enjoys a certain measure of discretion when it comes to
granting access to documents relating to its proceedings, while it had to strike “a genuine
balance, on the one hand, the interest of the citizen in obtaining access to those documents
and, on the other, its own interest in protecting the confidentiality of its deliberations”.176
This reasoning also extends to any “committees” which are involved in the institutions’
work.177
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In a case brought before the Court by British American Tobacco, the Court clarified
that the exception of maintaining the “confidentiality” of institution proceedings could not
be interpreted to justify blacking out the positions of Member States even after
deliberations on an issue had been concluded.178 Significantly, it further specified that if an
institution is aware of a private interest in disclosure, these interests must be considered.179
Here, the CFI thus held that a particular interest could only be considered if it has been
raised by the applicant, even though there is no obligation to provide a reason for an
application.
In a recent case180, now based on the Regulation, the CFI interpreted the exception
contained in Article 4(3) of the Regulation for the first time in the context of an
administrative procedure. The case concerned a request for access to internal Commission
documents that were used to decide whether to appeal a case in which the CFI had struck
down a decision concerning competition law. It ruled that the Commission was justified to
refuse access to its internal documents on the basis of the Regulation since disclosure of the
report of the working party that was to advice the Commission
would mean that the authors of a report of such a kind would take that risk of
disclosure into account in the future, to the point when they might be led to
practise self‐censorship and to cease putting forward any views that might
involve the addressee of the report being exposed to risk.181
This, the CFI concluded would deprive the Commission of “a constructive form of internal
criticism”.182 It put special emphasis on the fact that
the interest of the public in obtaining access to a document [...] does not
carry the same weight in the case of a document drawn up in an
administrative procedure [...], as in the case of a document relating to a
procedure in which the Community institution acts in its capacity as
legislator.183
Most recently, the CFI comprehensively rejected the Commission's reliance on Art. 4(3)
when it refused to disclose documentation of a meeting of scientific experts that were to
advise the Commission in the course of adopting legislation on the classification of chemical
substances according to their ability influence human fertility.184 Its conclusion is worth to be
cited here at some length:
It follows that scientific opinions obtained by an institution for the purpose of
the preparation of legislation must, as a rule, be disclosed, even if they might
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give rise to controversy or deter those who expressed them from making their
contribution to the decision‐making process of that institution. The risk, relied
upon by the Commission, that public debate born of the disclosure of their
opinions may deter experts from taking further part in its decision‐making
process is inherent in the rule which recognises the principle of access to
documents containing opinions intended for internal use as part of
consultations and preliminary deliberations, which obviously include
consultations of experts. It cannot, however, be inferred from the existence
of such a risk that any disclosure of a scientific opinion with significant
consequences, particularly economic or financial, for the economic operator
concerned, will have a deterrent effect as regards its author or, even if that
were shown, that the risk is such as seriously to undermine the institution’s
decision‐making process, as would be the case if that institution were to find
it impossible to consult other experts.
In this case, the Commission justifies its refusal in a general and abstract way
without specifying how the disclosure of the written documents and sound
recordings would concretely and effectively undermine the process by which
it decides on the classification of the substances in question. In fact, the risk
of external pressure and the reluctance of experts to express their opinions
freely and frankly, relied upon by the Commission, are based on mere
assertions, unsupported by any properly reasoned argument.
Since it has not been shown that the Commission’s decision‐making process
would be undermined, the criterion of seriousness of such an undermining
has certainly not been met. The Commission therefore wrongly based its
refusal to disclose the documents in question on the exception in the second
subparagraph of Article 4(3) of Regulation No 1049/2001
In the Commission proposal for a revised Regulation, access shall be refused to any
document the disclosure of which would seriously undermine the decision‐making process
of the institution relating to a matter where the decision has not been taken. This is a
broadening of the exception compared to the earlier version, where only documents drawn
up for internal use or received by an institution are covered by this provision. As the
Ombudsman has pointed out, “that would allow the Commission, for example, to claim
exemption for a document drawn up for purposes of external consultation with a limited
circle of people” (Nikiforos Diamandouros, 2008: 3). Also documents “containing opinions
for internal use as part of deliberations and preliminary consultations within the institutions
concerned, shall be refused even after the decision has been taken” (emphasis added).
Unfortunately, the Commission has not incorporated the EP's recommendation to specify
what would constitute an overriding public interest that could revoke the exceptions under
4(2) and (3).
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4.3. Concluding remark on exceptions with public interest override
It must be applauded that with the transition from the Code of Conduct to the Regulation a
number of exceptions have been made subject to a public interest override. Relying on any
public interest override has, however proven to be exceedingly difficult for applicants. The
tricky part when it comes to exceptions with a public interest override is that such an
interest would have to be shown by an applicant, who does not have access to the relevant
documents in the first place. Clearly, this is a circular reasoning, which places a structural
disadvantage on the side of citizens seeking information.
Under the Code, when a request for access had to be considered which could fall
within the “confidentiality” exception, the public's interest in gaining access had to be
balanced against the institution's right in confidentiality.185 While applicants are not obliged
to give reasons for their application, the institutions were expected to consider any such
reasons when aware of it.186 So, in this early case law the particular interest of the applicant
had been “clearly connected to the exercise of fundamental democratic rights” such as the
right to petition to government or the freedom of expression (Flanagan, 2007: 602). As
Flanagan has argued in detail, however, it is not entirely clear, whether this case law is still
applicable under the Regulation (2007: 598). So, for example, in Franchet and Byk the CFI did
not even mention British American Tobacco nor applied WWF where it had been held that
an institution was obliged to consider a private interest in disclosure.187 On the contrary, the
Court reasons that since the applicants had a private interest in disclosure they could not
posit a more general public interest in a fair trial.188 It consequently did not elaborate on
how a balance between a public interest in fair trial could be weighed up against the interest
protected by the exception.
Also in Sison, this time concerning an absolute exception, the Court has affirmed that
the Regulation was clearly not meant to serve any particular private interests in access to
documents and dismissed the applicant's argument.189
By way of analogy and specifically referring to Sison, in My Travel, the CFI pointed out that
“individual or private interests do not constitute an element which is relevant to the
weighing up of interests provided for by the second subparagraph of Article 4(3) of the
regulation”.190
This discrepancy and seeming break with earlier case law is not only hard to argue
(see Flanagan, 2007 for more detail) but also highly regrettable from the point of view of
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citizens since it may in fact decrease the level of access compared to the earlier rules and
render an appeal to the public interest override a very tricky balancing act. Either an
applicant's interest could be considered as particular as opposed to public or as too broad to
be relied upon.191 Also, in Turco the CFI had stipulated that it was for the applicant to raise
any public interest to be considered, whereas the Regulation clearly provides that no
reasons need to be given for requests for access.
Only with the recent Turco appeal judgement does there seem to be a reasonable
chance for applicants to successfully appeal to the public interest in disclosure in the
absence of knowing the content of the documents in question. It has now been clarified that
the transparency of the legislative process and the strengthening of the democratic rights of
European citizens are public interests that can override the exceptions for the protection of
legal advice. In what way this decision will find its way into the interpretation of the other
exceptions will be a highly interesting issue to be followed.192
The Regulation itself does not contain any meaningful guidance for the Courts
concerning what constitutes an overriding public interest or what should be balanced in
what way. Despite many observers (for example Statewatch; European Citizen Action
Service, 2006) pointing to the weak spot that the ill‐defined public interest override has
proven to be and the EP's explicit recommendation on this point, the Commission proposal
would not remedy this shortcoming.

5. The public registers
If access to documents is considered to be a right of European citizens, then the registration
and public accessibility of documents ought to be an obvious priority for institutions.
Especially given the complexity and multi‐layeredness of the EU a complete, easy‐to‐find and
understandable public register is of the essence for the effective exercise of the right to
access. Article 11 of the Regulation provides for an obligation of each institution to make
available a register of documents. At the time of the adoption of the Regulation, the Council
had already drawn up an online register while the Commission and the Parliament followed
in 2002.193
Problems with the provision include the fact that it is not specified which documents
exactly have to be included or “directly accessible” (meaning hyper‐linked to the full text) in
such a register. Also, there is no obligation to at least list all documents of an institution. As a
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consequence, in the registers there are documents, which are not accessible, while many
documents which could be requested are not listed (European Parliament, 2008c). This
makes it exceedingly difficult for citizens seeking access since they will first have to know
what documents exist in the first place. As the EU Network of Independent Experts (2004:
137) has pointed out, in order for the right to partial access to be effective, the registers
should also “mention any documents to which Article 4 of the Regulation may apply”. This
means that even those documents, to which access may be denied on the basis of any
exception, should still be registered and its existence made public. After all, the right to
access cannot be effectively exercised if potential applicants are ignorant of the fact that a
specific document exists and is held by an institution in the first place.194 Since the
Regulation does not specify which kind of documents have to be entered into the register,
the institutions adhere to very different standards and thus a large number of documents
are excluded from public view. As Labayle puts it, “the difficulty for the citizens to find their
way in this absolute maze is a major obstacle” (2008: 16). This complexity may also explain
why the majority of those that in fact do take advantage of the possibility to gain access are
already specialists in European Union affairs (Idem). As EP rapporteur Marco Cappato
concludes, more than a third of documents of the Council are not accessible on the register
(European Parliament, 2008c: 2). In a recent Resolution, the European Parliament
furthermore laments the Council's practice to consider certain documents to so‐called
“room documents” (mainly documents discussed by the Council working groups set up by
COREPER) that are not registered and if so, misses an interinstitutional code which makes it
complicated to associate documents with the procedure.195

The Council register, which by means of an automatic archiving system now also lists
provisional agendas of Council meetings and other preparatory documents, only lists non‐
sensitive documents unless the author of such a document agrees with placing a reference.
According to the most recent annual report of the Council (2008: 9), of the 1 010 217
documents (all languages together), which were included in the register by December 2007,
724 338 (71,7 %) were publicly available for download or by request. Another 16 927
documents were partially accessible. Between 2002 and 2006, the Council has consistently
offered more partial access than the other two institutions (European Parliament, 2008a: 3).
Still, up to December 2007, 350 (original language) sensitive documents had been produced
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in the period concerned, of which 26 were classified as SECRET UE and 324 as CONFIDENTIEL
UE. In the register, merely three of the former and 61 of the latter were even mentioned in
the register
The Commission is the institution with, in 2006, the smallest register of the
institution, but at the same time the largest number of initial requests, the largest increase
in requests the lowest disclosure rate at 76,8% and also received, between 2003 and 2006,
the highest number of complaints of the three institutions (European Parliament, 2008a).196
Clearly, the Commission is also the most criticized for the maintenance of its register
(Bunyan, 2002; Hayes, 2005). In its first report on the implementation of the Regulation, the
Commission notably assumed a position that seems to be in direct contradiction to the
wording of the Regulation, when it decided to include in its register only “legislative”
documents. As the EU Network of Independent Experts pointed out, “the distinction
between legislative and other documents […] has no role to play in the context of Article 11,
which concerns the establishment of the register” (2004: 138) and goes on to call for all
documents that are not classified as sensitive to be included in the register and made public
without further delay. The introduction of a distinction between legislative and non‐
legislative measures in the new draft Constitutional Treaty, while the former should be made
public and the later remain secret, has prompted concern among observers since in many
areas of EU policy‐making such “non‐legislative” activity may just as well have far‐reaching
impact on policy as formally legislative documents.
As an illustrative example, Hayes (2005) cites the development of the EU law
enforcement database Schengen Information System (SIS). Only after construction of its
follow‐up system had already started was the first legislative proposal concerning the so‐
called SIS II, which was based on informal agreements between the Council and the
Commission before any formal legislation was drafted, released by the Commission (Idem). If
the distinction between legislative and non‐legislative documents was to be introduced as a
rule to distinguish between documents to be made public and those to be kept secret,
clearly a large amount of EU policy‐making would fall outside the scope of the Regulation.
So, apart from the fact that the Commission seems to be regularly late with its annual
reports on the implementation of the Regulation, it is held to maintain the “least
comprehensive” register, which also excludes most of its preparatory work (European
Parliament, 2008c: 3). One of the reasons for this may be the decentralized nature of the
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institution and the sheer amount of documents that it produces (European Citizen Action
Service (ECAS), 2006: 8). From the 73 708 documents it included in its register by the end of
2006, no “sensitive document” was listed (European Parliament, 2008c: 3).197 Furthermore,
the register mainly contains documents related to the work of Cabinets and committees, not
those that relate to the work of its Directorates‐General. This excludes much of the
preparatory work of the institution. By the end of January of 2009, the Ombudsman
consequently found maladministration in a decision on a complaint that had been lodged by
Statewatch against the Commission concerning its “failure to register the vast majority of its
documents” (European Ombudsman, 2009). The Commission had taken the view that the
definition of “document” was “wide” and that it would thus not list all its documents
(according to Article 11) but to “gradually expand” it register.198 Whereas the Ombudsman
disagreed and recommended the Commission comply with Article 11 and list all of its
documents “as soon as possible”, the new proposals for a revised Regulation would simply
change the definition of a “document” (see above).
ECAS has proposed having separate registers for each of the Commission's
Directorates‐General in order to alleviate this problem (2006: 8). At this point, however, the
proliferation of registers may only add to the confusion. In order to follow a decision‐making
process, one must know quite a lot about the workings of the EU and navigate through the
different registers in search of a trail of documents to reconstruct. Already in 2004, Michael
Cashman (European Parliament, 2004) wrote a report in which he recommended to
reorganize the registers to enable citizens to find the same functions in all three registers.
Also the 2006 report of the ECAS emphasized the need to make the registers more user‐
friendly by inserting cross‐references to documents in other registers and other stages of the
decision‐making process (ECAS, 2006). So, while the interoperability of registers has been
deemed “exemplary” in a 2008 report to the European Parliament (European Parliament,
2008a: 9), it remains questionable whether the mere fact that registers are linked could be
deemed sufficient to enhance usability by citizens. An EP recommendation to establish a
“single access point to preparatory legislation” was applauded by the Commission but not
transformed into a proposed change of the Regulation (Statewatch, 2008).
Article 12 of the Regulation makes provisions for direct access to documents, which
means that the full‐text of documents can be downloaded directly. The general principle was
set out in Article 12(1): “The institutions shall as far as possible make documents directly
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accessible to the public”. Together with Art. 2(3) the Regulation gives special importance to
making documents relating to the legislative procedure directly accessible (they “should” be
made directly accessible). In 2006, 90% of the European Parliament and 96% of the Council's
public documents were directly accessible on the Internet (European Parliament, 2008a: 5) –
no precise numbers exist for the Commission (Commission of the European Communities,
2008a).
The proposed amendment to Article 12 now would on the one hand strengthen the
public's right to direct access (“shall” be made directly accessible, subject to Articles 4 and
9). However, the proposal has been criticised for at the same time removing the general
principle of current Article 12(1) and thus limit public access to full‐text document to
legislative ones only (Statewacht, 2008).
In addition, the new proposal would oblige institutions to define categories of
document to be directly accessible. Again, this is an ambiguous provision. On the one hand it
could enhance the speed of access by making it clearer what documents should be made
directly accessible in the rules of procedure (see for example Nikiforos Diamandouros, 2008).
On the other hand, leaving the decision of what other documents will be directly accessible
to the institution is clearly opening up the door for abuse (see for example Statewatch,
2008).

6. Concluding remarks
A lot has happened since the Declaration Nr. 17 of the Maastricht Treaty and from what had
been a legal vacuum, a right of citizens has successively been given shape.199 Much has been
achieved, even though mainly as a consequence of struggles between Member States,
external challenges via the Courts or the Ombudsman and political panic in the face of
negative public referendums.
The adoption of the Charter of Fundamental Rights has elevated the status of the
right to access to documents to the status of a fundamental right (Article 42). The current
draw back of the Constitutional Treaty200 has yet again given momentum to a move towards
more transparency. Together with the ongoing Transparency Initiative, this provides the
framework within which future developments will have to take place. All together, a gradual
progression201 has brought about a right to access to documents, which the CFI has brought
into connection with a “principle of transparency”202 and which Advocate‐General Maduro
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recently referred to as a “fundamental right of constitutional import linked to the principles
of democracy and openness”.203 Nonetheless, in his 2007 report, the European Ombudsman
constituted a record number of inquiries (28%) concerning the lack of transparency in the EU
institutions, including the refusal of information or documents (European Ombudsman,
2008b: 10).
In practice, despite of the Council's recent moves to open up its meetings204,
amendments of the rules on access to documents and drawing up written proceedings that
would include ministers' comments during open meetings are still missing (Peers, 2008a: 3).
As the European Parliament has emphasized, while the Council now holds parts of its
meetings and votes in public, this “still constitutes a marginal part of the legislative decision‐
making procedure”, thus the Council should “hold public meetings and make accessible all
the documents in their entirety also at working group level when a legislative procedure is
followed” (European Parliament, 2007: 4). In effect, many issues of public interest are still
easily obscured from the public eye which makes it the terrain of specialists and dedicated
academics or advocates to pursue the most pressing issues by requesting access to
documents under the Regulation. In addition, the problem of so‐called “trilogue” meetings
(first‐reading agreements negotiated between EU institutions in co‐decision procedures)
remains high on the agenda of those seeking to understand and follow the decision‐making
processes under co‐decision.205 While an increase in informal negotiations between the EP
and the Council may improve the efficiency of decision‐making, the practice is clearly not
contributing to enhancing democratic scrutiny or accountability (Lodge, 2008: 6). Given that
a majority of co‐decision “deals” is being agreed at first reading, which makes it practically
impossible for outsiders, including national parliaments, to work out whether first‐reading
negotiations are underway, what stage negotiations are at, and what drafts are under
discussion” (Peers, 2008a: 5). After agreements have been made, the time to react before a
text is adopted is often very short. Also the comitology procedure remains subject to
criticism, since the draft implementation measures that are produced there are generally not
made public before adoption by the Commission (Idem: 3). Furthermore the increase in ad
hoc bodies, committees and autonomous agencies that are delegated executive powers with
low visibility and party still outside the reach of access to documents rules should not be
overlooked (Lodge, 2008; Curtin, 2004b). This impedes citizens' right to know who takes
decision on their behalf, why, when, how and with what outcome and impairs opportunities
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to actively seek to influence decision‐making processes. This may be especially important at
the stage where out of innumerable potential issues a specific one is chosen to come onto
the agenda of Union decision‐making bodies.
Looking at the recent case law of the Community Courts, it must be noted that they
have recently rendered a number of crucial decisions that could serve to further solidify the
public's right to access to documents when it comes to Member State documents and legal
advice. However, the recent limitations of this right when it comes to anti‐terrorism
measures are posing a major obstacle to a further development into this direction.206 At the
time of writing, the proposals for a revision of the Regulation put forward by the
Commission do not seem to suffice to constitute a major leap forward, but instead have the
potential to broaden the grounds for refusal of access by Member States on the basis of
national law, the exclusion of entire categories of documents from the scope of the
Regulation and the categorical prevalence of privacy protection above the public interest in
following the decision‐making process, all of which seem to constitute a step backwards in
comparison with recent Court interpretations. In addition, the amendments concerning the
definition of a document and the limitation of full text access to legislative documents in the
public registers could mean that many more documents could be excluded from access in
the future and may keep critical citizens at arm's length.
The Regulation also remains insufficient when it comes to a right of access to
documents that concern public functions that are performed by private bodies, which is an
increasingly problematic omission. The right to access has developed as a right to access to
public documents. While most countries in the world exclude private bodies from their
freedom of information legislation, there is now also an increasing realization that in times
when implementation of policies is increasingly being delegated to non‐public bodies
(Curtin, 2004b) and much relevant information is held by private bodies (for example as a
consequence of data‐mining, privatization of security services) this is a problem (Mendel,
2003; Lodge, 2008).
Ultimately, the success of a European Transparency Initiative, and especially the right
to access to documents will depend on the institutional culture in the context of which rules
are being applied.207 It is the “spirit of freedom of information” that will have to enter into
the realms of institutional power at the EU level, if accountability is to be realized (Lodge,
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2008: 7).208 The practice of the institutions when it comes to access to documents remains
different, mirroring their distinct functions.209 In general, however, there may have been
another unintended consequence of the progressive move towards more transparency that
has so far been under‐researched. This concerns the question of the impact of the regime on
the content of documents that are made up in the first place.210
At the time of writing, no decision has been made concerning the final text for a
revised Regulation and negotiations will have to solve a number of open questions. On a
hopeful note, the EP has called for the launch of a “European Year of Transparency” and a
campaign to be promoted in 2009 to make citizens more aware of their rights at the level of
the EU as well as Member States.211 This latter point might be of crucial importance, given
that the problem often already starts with citizens being unable to “see through” national
structures (Flanaghan, 2007).
Finally, it has to be pointed out that even a revised Regulation will in any case merely
give effect to a right to access to documents, not a larger right to information. This is
problematic from the view of increasing broader legitimacy of EU decision‐making since the
current system presupposes a very high degree of expertise and prior knowledge of
applicants and is potentially time‐consuming even if applicants know what they are looking
for since many documents are not online and have to be specifically requested, thereby
rendering its potential to increase transparency on a broader scale limited (Hayes, 2005: 3).
The exclusivity of the group of citizens actually making use of the current system is evident
from recent statistics provided in the annual reports of the institutions. So, for example,
initial applications to Council documents came mainly from students and researchers (40 %),
lawyers (8,8 %), industry and commerce and pressure groups (14,2 %) were also high on the
list of social and professional categories represented (Council of the European Union, 2008:
13).212 Looking at applications to all three institutions, it is clear that request also mostly
come from the most populated Member States, especially from Belgium from where
between 17% and 20% of applications originated (European Parliament, 2008c: 4). Thus, it is
a deplorable fact that “the legal arena of rights and principles has only to a very limited
extent empowered the 'public' in any meaningful sense” (Curtin, 2004a: 5). Also, the
imbalance in the use of the right of access by citizens and organized interest groups remains
problematic, while the groups which are “already aware of the EU (…) are those who take
advantage of the possibilities of access” (Hériter, 2003: 3).
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European legislation on the issue is often compared with that of its Member States
and the issue of how the EU can or ought to be ranked is much discussed (see for example
Kranenborg & Voermans, 2005). In the light of the EU's unique challenges and political
make‐up, it is questionable, however, whether it is useful to make such comparisons or to
argue against more transparency on the basis of the argument that nation‐states also do not
seem to be willing to institute “total transparency” (Driessen, 2008).213 Quite simply put, the
EU is not a nation‐state and it can rightly be asked whether
a sophisticated international organization such as the EU, which is replacing
(by means of supranational law) constitutional and legislative provisions on all
kinds of fundamental issues at the national level (from constitutional rights of
access to information to the laws on extradition between Member States or
the laws on terrorism et cetera), [should] adopt the lowest common
denominator or a high standard of protection, given the more difficult
legitimacy crisis faced by the EU than by any Member Nation State.
Curtin (2003: 103)
If access to information is of crucial importance for citizens within the national context (as
Bovens (2002) has convincingly argued), this is even more pressing when it comes to the EU,
which is yet another step removed from citizens’ daily lives and far more complex.
Accordingly, this situation may require an even stronger right to information of citizens,
which may then have to be complemented by a proactive policy to make relevant
information available in an intelligible and timely manner and to actively distribute such
information.214 Certainly, the availability of Information and Communication Technology
(ICT) has considerably simplified such a policy and has brought new opportunities for
informing citizens in a timely, easy and affordable manner (while it must be remembered
that even within the EU there remains a considerable digital divide).
The Courts have always made a clear distinction between the public right to access to
documents and the right to information. Only the former is granted under the Regulation.
Clearly, though, the European Union could choose to adopt a more active attitude when it
comes to information instead of being content with the current regime, which confines the
right to access to documents to experts and renders its purpose to enhance democratic
involvement and legitimacy unattained.

So, for example, one may ask why not all

documents which can be applied for and to which access could be granted are made directly
accessible in the first place. A conceivable move would be to introduce a more explicit right
to information, which would move beyond the public right to access to document as it has
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developed so far. In fact, in a Resolution of 14 January 2009, the European Parliament called
for further steps to be taken towards what it calls an "EU Freedom of Information Act".215
Such a shift would include a more active duty of institutions to locate information (as
opposed to reacting to specific requests for certain documents, which presupposes a rather
extensive knowledge of applicants in the first place), to compile documents, to provide
relevant information more pro‐actively and the right to access information by private
organizations that execute public tasks. This could enhance the usability of the system for
ordinary citizens and be a powerful symbol for a European commitment to change.216 As Stie
(2007) proposes, “openness” of EU institutions would also have to entail the easy
accessibility of information and its presentation that would allow citizens to easily obtain an
overview of the main issues at stake as well as active communication of political authorities
to present competing visions and options in an understandable way. So, a number of
additional requirements would be of importance to give flesh to a right to information
within the EU.217
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to limit its review. It essentially accepts categorical refusal, fairly vague reasons provided and the
mere assertion that partial access had been considered. Even though the language of the Code
and the Regulation concerning refusal when a document “could undermine” the protection of
“public security” is virtually the same, after 15 years of construing the same language, the Court
resorts to the legislative history of the Regulation to interpret its own role. It concludes with
finding that the choice against adopting the proposed formulation of “significantly undermine”,
which would have given it greater scope for review, in favour of “undermine” justified its inability
to exercise more power. Case C‐266/05 P Sison v Council [2007] ECR I‐1233, para. 37‐38.

98

Case T‐264/04 WWF European Policy Programme v Council [2007] ECR II‐0000.

99

In its early case law the CFI had already established that the Code contained merely a right to
documents (Case T‐106/99, Karl L. Meyer v Commission of the European Communities [1999] ECR
II‐3273). However, in Hautula, the duty to consider partial access had been reasoned on the basis
that any request for documents was essentially a request for information (Case C‐353/99 P
Hautala v Council [2001] ECR I‐9565). Clearly, however, this reasoning cannot be construed to
deduce an obligation of institutions to grant access to information in case where no document has
been drawn up that contains such information (Case T‐264/04 WWF European Policy Programme
v Council [2007] ECR II‐0000). This interpretation has been recently confirmed by the Court in
Terezakis (Case T‐380/04 Terezakis v Commission (30 January 2008) para. 154). It has been rightly
pointed out, however, that proving the existence of a document may be extremely difficult for
applicants, who holds the burden of proof in these cases (De Abreau Ferreira, 2008: 192).

100

Case T‐264/04 WWF European Policy Programme v Council [2007] ECR II‐0000, para. 75‐76.

101

Idem, para. 61.
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Article 286 TEC as well as Article 8 of the Charter of Fundamental Rights guarantee the protection
of personal data. Also Article 16(1) of the TFEU takes this into account. Concerning secondary
legislation there is Regulation 45/2001 on the protection of natural persons regarding personal
data processing by the Community institutions and bodies and the free flow of such data. There is
no hierarchy between the two Regulations. For a more detailed discussion of the tension between
the protection of personal data and the right to access to documents see Kranenborg (2007).

103

Case T‐194/04, Bavarian Lager (II) v Commission ECR II‐3201.

104

Idem, para. 118, 119.
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Idem, para. 109.
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Case C‐28/08 P, Commission v Bavarian Lager. Another notable case, which has been submitted to
the European Ombudsman concerns a request made by a Maltese journalist concerning the
details of allowances received by members of the European Parliament. The Ombudsman has
criticized the EP’s decision not to release this information on the basis of data protection.
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Interestingly, even the European Data Protection Supervisor had taken the view that the
information should be released, while the EP merely agreed to publish some general information
on its website and indicated its willingness to reconsider the situation after the election in
2009.The Ombudsman’s inquiry is still ongoing at the time of writing. See
(http://rss.xinhuanet.com/newsc/english/2008‐07/15/content_8551424.htm) [Retrieved on 06
November 2008].
107

Case T‐121/05, Borax Europe Ltd v Commission (11 March 2009), para. 44.

108

Case T‐194/04 Bavarian Lager (II) v Commission [2007] ECR II‐3201, para. 120

109

Idem, para. 126.

110

Another proposal, which relates to personal data is the introduction of a whole new category of
documents, which would be excluded from the scope of the new Regulation concerning “staff
proceedings”. Given the Court's insistence so far, that no entire category of documents ought to
be a priori excluded from the right to access, the legal validity of this new exception seems
doubtful.

111

As Flanagan (2007: 607) has pointed out, including intellectual property here could change the
default to non‐disclosure since most documents can have copyright protection. Also, third parties
could use this provision as an independent ground to seek non‐disclosure, even if the content of a
document would not fall under any other exception.

112

Case T‐309/97 Bavarian Lager (I) v Commission [1999] ECR II‐3217, para 39; Case T‐191/99 Petriev
Commission [2001] ECR II‐3677, para. 66.

113

As the Court reiterates the requirements of prior case law in Terezakis (para. 86): “(...) the
examination required for the purpose of processing a request for access to documents must be
specific. First, the mere fact that a document concerns an interest protected by an exception
cannot justify application of that exception (see, to that effect, Case T‐20/99 Denkavit Nederland v
Commission [2000] ECR II‐3011, paragraph 45). Such application may, in principle, be justified only
if the institution has previously determined (i) that access to the document would specifically and
actually undermine the protected interest and (ii) in the circumstances referred to in Article 4(2)
and (3) of Regulation No 1049/2001, that there is no overriding public interest in disclosure.
Second, the risk of a protected interest being undermined must be reasonably foreseeable and
not purely hypothetical (see, to that effect, Case T‐211/00 Kuijer v Council [2002] ECR II‐485,
paragraph 56). Consequently, the examination which the institution must undertake in order to
apply an exception must be carried out in a specific manner and must be apparent from the
reasons for the decision (see, to that effect, Case T‐14/98 Hautala v Council [1999] ECR II‐2489,
paragraph 67; Case T‐188/98 Kuijer v Council [2000] ECR II‐1959, paragraph 38; and Case T‐2/03
Verein für Konsumenteninformation v Commission [2005] ECR II‐1121, paragraph 69)”.

114

Especially in cases where private entities have an interest in gaining information about
competitors the application of this exception will be important. Under Article 287 TEC the
institutions are obliged to maintain confidentiality and will at least give a company the
opportunity to be heard before disclosing potential commercial secrets (Meltzian, 2004: 230).

115

Case T‐380/04, Terezakis v Commission (30 January 2008).

116

Idem, para. 88.

117

Idem, para. 96.

118

Idem, para. 97 (emphasis added).

119

Idem, para. 104‐105.
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120

Case T‐83/96, Van der Wal v Comission [1998] ECR II‐545, para. 47.

121

Idem, para. 48. In its appeal judgement in van der Wal the ECJ specified a distinction between
general opinions by the Commission and opinions based on information provided specifically by
national courts (including analysis of that information). Joined Cases C‐174/98 P and C‐189/98 P,
Netherlands and Van der Wal v Commission [2000] ECR I‐0001. Only in the latter case can the
Commission refuse access on the basis of national court rules and even then only after the
national court has objected to disclosure. See also the more recent Joint Cases T‐391/03 and T‐
70/04, Franchet and Byk [2006] ECR II‐2023.

122

These document meaning “not only the pleadings or other documents lodged, internal
documents concerning the investigation of the case before the court, but also correspondence
concerning the case between the Directorate‐General concerned and the Legal Service or a
lawyers’ office”. Case T‐92/98, Interporc (II) v Commission (7 December 1999), para. 41. Thus,
documents which have been drawn up in connection with a purely administrative matter are
clearly not covered by the exception. See also the exclusion of OLAF documents from the
exception of “court proceedings” in Joined Cases T‐391/03 and T‐70/04, Franchet & Byk v
Commission [2006] ECR II‐2023.

123

Case T‐2/03, Verein für Konsumenteninformation v. Commission (13 April 2005), para 74. The
requirement to assess documents individually instead of by referring to categories of documents
had already been established under the Code of Conduct (Case T‐123/99 JT's Corporation v
Commission [2000] ECR II‐3269). In WWF, the Court had however decided that an institution is
„required to indicate, at the very least by reference to categories of documents, the reasons for
which it considers that the documents detailed in the request received by it“ are related to a
category of information covered by an exception (Case T‐105/95 WWF v Commission [1997] ECR
II‐313, para. 64).

124

Case T‐2/03, Verein für Konsumenteninformation v. Commission [2005] ECR II‐1121, para. 102‐
103.

125

Idem, para. 112. The burden of proof of the unreasonableness of the administrative burden lies
with the institution, which subsequently is obliged to “try to consult with the applicant in order,
on the one hand, to ascertain or to ask him to specify his interest in obtaining the documents in
question and, on the other, to consider specifically whether and how it may adopt a measure less
onerous than a concrete, individual examination of the documents” (para. 114). So, the
Commission does not need to give full reasons for a refusal for each individual document in case it
is “obvious” that access must be refused under the particular circumstances of the application
(para. 75). Thus, having “genuinely investigated all other conceivable options and explained in
detail in its decision the reasons for which those various options also involve an unreasonable
amount of work” an institution may derogate from its obligation to a concrete and individual
examination. Case T‐2/03, Verein für Konsumenteninformation v Commission [2005] ECR II‐1121,
para. 115.
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Case T‐36/04 Association Internationale de la Presse ASBL (API) v Commission (12 September
2007) para. 59.

127

The Commission had inter alia asserted the disclosure of certain documents could not be granted
even when they concerned cases that had been closed since the arguments contained in the
Commission documents would still be relevant for similar cases still pending.

128

Case T‐36/04 Association Internationale de la Presse ASBL (API) v Commission (12 September
2007), para. 106.

129

Idem,para. 82.
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Idem, para. 58.

131

Idem, para. 82.
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Idem,para. 81.

133

Idem, para. 82.

134

Even where a party does not invoke such an interest, however, it would not be justified not to
weigh up the interests at stake (para. 97).

135

Idem, para 97.

136

It is worth noting that the Court of Justice is excluded from the right of public access under Article
255 of the EC Treaty and that the Lisbon Treaty extends this right to the Court of Justice but only
to documents relating to its administrative activities.

137

e.g. Case T‐36/04 Association Internationale de la Presse ASBL (API) v Commission (12 September
2007), para. 61. It would also mean that even after a hearing has taken place, only an institution's
own documents could be revealed to the public. This also clearly goes well beyond current case
law, as exemplified in the recent API decision, which did not explicitly limit the possibility to grant
access after a hearing in such a way (see above).

138

Thus, the Court has been criticized for turning this exception into a de facto mandatory ground for
refusal (Labayle, 2008: 25).

139

Also, suggesting that publication of legal advice would necessarily undermine its independence
seems to reflect rather low expectations of the professionalism of staff of the institutions’ legal
services.

140

Case T‐84/03, Turco v Council (23 November 2004), Joint Cases C‐C‐39/05 P and C‐52/05 P,
Sweden and Turco v Council (01 July 2008).

141

Case T‐84/03 Turco v Council [2004] ECR II‐4061, para. 78.

142

Idem, para. 83. See also Case T‐36/04 Association Internationale de la Presse ASBL (API) v
Commission (12 September 2007).

143

Case T‐84/03, Turco v Council [2004] ECR II‐4061, para. 84.

144

Joint Cases C‐C‐39/05 P and C‐52/05 P, Sweden and Turco v Council (01 July 2008), para. 78.

145

Idem, para. 68.

146

Idem, para. 59. Furthermore, the Court considered that the risk for serious doubts in case an
unfavourable opinion had not been followed by an institution could be remedied by providing a
convincing statement of reasons (para. 60).

147

Idem, para. 64.

148

Idem, para. 63.

149

Idem, para. 44‐45.

150

Idem, para. 67.

151

Idem, para. 74‐75.

152

as for example in Joined Cases T‐110/03, T‐150/03, T‐405/03 Sison v Council [2005] ECR II‐1429;
Joined Cases T‐391/03, T‐70/04 Franchet & Byk v Commission [2006] ECR II‐2023.

153

Even though the ECJ swept away most of the central arguments that had been relied upon to
justify the confidentiality of legal advice so far and underlined the principle of access especially
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when it comes to legislative procedures, it did acknowledge that under certain circumstances,
refusing disclosure could still be justified. This could for example be the case when an advice
would have an exceptionally wide scope or particularly sensitive nature. These reasons would
then have to be detailed in the statement of reasons. In that case, the passing of time may
become relevant again when considering whether or not the exception would still justify non‐
disclosure. Joint Cases C‐C‐39/05 P and C‐52/05 P, Sweden and Turco v Council (01 July 2008),
para. 45‐47; para. 69‐70.
154

The initial Commission proposal for the first version of Regulation 1049/2001 had explicitly
included “infringement proceedings, including the preparatory stages thereof”, but had later been
deleted (Driessen, 2008: 84).

155

A recent example for the relevance of this exception is the plea of the Swedish Journalist Union,
who has accused the Commission of colluding with private media business against the system of
press subsidies. Access to a number of documents submitted by private firm Bonniers to the
Commission had been refused on the basis of this exception. For more detail see:
(http://www.thelocal.se/13172/) [Retrieved on 03 March 2000].

156

See inter alia Case T‐105/95 WWF v Commission [1997] ECR II‐313; Case T‐309/97 Bavarian Lager
(I) v Commission [1999] ECR II‐3217; Case T‐191/99 Petrie v Commission [2001] ECR II‐3677; Case
T‐123/99 JT's Corporation v Commission [2000] ECR II‐3269; Case T‐20/99 Denkavit v Commission
[2000] ECR II‐3011; Case T‐237/02 Technische Glaswerke v Commission (14 December 2006).

157

Case T‐20/99 Denkavit v Commission [2000] ECR II‐3011, para. 45.

158

Joined Cases T‐391/03 and T‐70/04 Franchet and Byk v Commission [2006] ECR II‐2023, para. 109;
see also the Court’s reasoning in Case T‐36/04 Association Internationale de la Presse ASBL (API) v
Commission (12 September 2007), para. 133. Even the possibility of infringement proceedings
being opened on the basis of the requested document is per se not a sufficient reason to withhold
it. Case T‐105/95 WWF v Commission [1997] ECR II‐313, para. 64; Case T‐191/99 Petrie v
Commission [2001] ECR II‐3677, para. 79.

159

Case T‐105/95 WWF v Commission [1997] ECR II‐313, para. 63. Here, the Court had also
introduced the important principle that still guides its interpretation, which stated that exceptions
to granting access would have to be “construed and applied strictly, in a manner which does not
defeat the application of the general rule” (para. 56).

160

Case T‐309/97 Bavarian Lager (I) v Commission [1999] ECR II‐3217, para. 46.

161

Case T‐191/99 Petrie v Commission [2001] ECR II‐3677, para. 68: “This requirement of
confidentiality remains even after the matter has been brought before the Court of Justice, on the
ground that it cannot be ruled out that the discussions between the Commission and the Member
State in question regarding the latter's voluntary compliance with the Treaty requirements may
continue during the court proceedings and up to the delivery of the judgment of the Court of
Justice”. As Meltzian (2004) points out, however, on exactly what basis the Court has been able to
reach the conclusion that an interest in reaching an amicable solution outweighs the explicit
principle of transparency and access to documents, as introduced in Articles 1(2) TEU and 255
TEU) remains unclear. After all, it is mentioned neither in the Treaties nor as an explicit aim of
infringement procedures.

162

Case T‐36/04 Association Internationale de la Presse ASBL (API) v Commission (12 September
2007), paras. 121‐123; 132‐133. Also, it clearly dismissed the further application of the exception
on the basis of the Commission's argument that follow‐up action on the basis of Art. 228 (2) EC
maybe required in the case of non‐compliance of the Member State with the Court judgment
(para. 139).
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163

Case T‐105/95 WWF v Commission [1997] ECR II‐313; Case T‐309/97 Bavarian Lager (I) v
Commission [1999] ECR II‐3217 Case T‐191/99 Petrie v Commission [2001] ECR II‐3677, Case T‐
36/04 Association Internationale de la Presse ASBL (API) v Commission (12 September 2007).

164

Joined Cases T‐391/03, T‐70/04 Franchet & Byk v Commission [2006] ECR II‐2023, para. 111.

165

Case T‐20/99 Denkavit v Commission [2000] ECR II‐3011, para. 48; Joined Cases T‐391/03 and T‐
70/04, Franchet and Byk [2006] ECR II‐2023, para 110. Activities that were “ongoing” were
further elaborated excluding the interpretation that follow‐up action would already have to be
taken to “end” an investigation. It also reinforced earlier case law stating that evaluation must be
specific and carried out in a concrete manner and for each document, the risk to the protected
interest must be reasonably foreseeable and not purely hypothetical and clear from the
statement of reasons (para. 115‐116). The Court subsequently partially annulled the decision to
refuse access since no actual risk to the investigations had been made clear in the statement of
reasons and how it applied to the whole of documents (para. 128).

166

Case T‐123/99 JT’s Corporation v Commission [2000] ECR II‐3269, para. 46; Verein für
Konsumenteninformation v Commission, para. 73; Joined Cases T‐391/03 and T‐70/04 Franchet
and Byk v Commission [2006] ECR II‐2023, para. 117

167

See also Case T‐36/04 Association Internationale de la Presse ASBL (API) v Commission (12
September 2007), para. 54‐58.

168

Case T‐2/03 Verein für Konsumenteninformation [2005] ECR II‐1121, para 82.

169

Case T‐403/05 My Travel v Commission (9 September 2008), para. 73, 74.

170

Especially in cases that concern infringement proceedings, it has been pointed out, it is especially
important to have such a potential public interest override since the initiation and conduct of
infringement proceedings are “notoriously opaque” while the subject matter can be relevant for
the exercise of citizens’ rights (Meltzian, 2004: 235, translation by the author). As the
Ombudsman points out further, this amendment would also relieve the Commission of the
obligation to “show concretely that harm to the protected interest would occur as a result of
disclosure” and remove these documents from the public eye completely (even if the relevant
information was but a small part of the document in question) and indefinitely (even though the
legitimate reasons for non‐disclosure may have disappeared with the passage of time).

171

As has been pointed out by many observers, the space to think, may, however, not mean merely
intellectual freedoms for civil servants in the drafting processes. For example Bunyan (2000)
notes: “It would also give them the “space to act”. Many of the documents hidden by this rule
would concern the implementation of measures ‐ the practice that flows from the policies.
Officials would be unaccountable for their actions. Democracy is not just about information and
participation in policy‐making, it is crucially about the ways policies are put into practice. For
example, police powers over the citizen are judged not just by formal laws but by how they treat
people on the streets and in detention”. See also Hayes (2005).

172

Given the addition of “seriously” the institutions are clearly expected to conduct a more stringent
assessment of potential harm than when it come to the “undermine” test in Art. 4(1) and (2).
Clearly, it would be considered insufficient to show that decision‐making would merely be
complicated as a result of disclosure (Peers, 2002).

173

As a practical example, the Commission has relied on the first paragraph of Art. 4(3) to refuse
access to draft minutes claiming that their release “would create confusion about the discussions
that took place during the meeting and thus seriously undermine the future stages of the […]
decision‐making process” (as cited in Driessen, 2008: 89).
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174

See application and the initial Commission response online at: (http://www.access‐
info.org/?id=13) [Retrieved on 02 April 2009].

175

Case T‐105/95 WWF v Commission [1997] ECR II‐313, para. 60. Latest since the introduction of
Art. 1(2) EU, however, it would be hard to uphold that secrecy of decision‐making itself could be
considered as an interest worth protecting.

176

Idem, para. 65. See also Case T‐174/95, Svenska Journalistförbundet v Council [1998] ECR II‐545,
para. 113.

177

Case T‐111 British American Tobacco (I) v Commission [2001] ECR II‐2997, para. 52.

178

Idem, para. 56. Current Council practice seems to be blanking out names of Member States when
publishing preparatory docs with negotiating positions (Council of the European Union, 2008: 11).

179

Idem, para. 45.
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Case T‐403/05 My Travel v Commission (9 September 2008).

181

Idem, para. 52.

182

Idem, para. 52.

183

Idem, para. 49.

184

Case T‐166/05, Borax Europe Ltd v Commission (11 March 2009), para. 92‐102.

185

Case T‐194/94, Carvel v Council [1995] ECR II‐2765, para. 65. Case T‐105/95 WWF v Commission
[1997] ECR II‐ 313, para. 58, 59.

186

Case T‐111/00, British American Tobacco v Commission [2001] ECR II‐2997.

187

Idem, para. 42‐45, Case T‐105/95 WWF v Commission [1997] ECR II‐313, para. 57.

188

Joined Cases T‐391/03, T‐70/04 Franchet & Byk v Commission [2006] ECR II‐2023, para. 138‐139.

189

Case C‐266/05 P Sison v Council [2007] ECR I‐1233, para. 43. On an ironic note, it can be pointed
out that in API, the CFI explicitly stated that the purpose of the exception of court proceedings
was to protect “not only the interests of the parties in the context of court proceedings, but more
generally the proper conduct of those proceedings” (Case T‐36/04 Association Internationale de la
Presse ASBL (API) v Commission (12 September 2007), para. 59‐61, 63). So, the public interest in
fair trial that is apparently referred to here is the very rationale for the limitation of access, while
the same interest in fair trial was deemed to be particular and thus not to be considered in
Franchet and Byk and Sison. The Regulation can thus be used to refuse access for the sake of
protecting the right to a fair hearing by an independent tribunal (which constitutes a fundamental
right under Article 6 ECHR) but not to gain access for the same reason.

190

Case T‐403/05 My Travel v Commission (9 September 2008), para. 65. See para. 67 for reference
to Sison.

191

Case T‐84/03 Turco v Council [2003] ECR II‐24, para. 82‐83.

192

Still, while the decision must be welcomed one could wonder whether there is in fact any
reasonable justification to keep secret documents that relate to the preparation of legislative
documents. In this vain, it has been suggested to dis‐apply the exception for the decision‐making
process of the institutions when it comes to the legislative procedure (Peers, 2008b).

193

However, it was soon to become clear that a large number of documents would never be
mentioned in the Council register, when a note of then Secretary General of the Council leaked to
Statewatch, which instructed that: “Confidential, Restraint, SN and non‐paper documents will not
be included in the public register. For this reason, from now on these documents will not be

270

THE EVOLUTION OF A PUBLIC RIGHT TO ACCESS TO DOCUMENTS

mentioned in official Council documents (in particular; on provisional agendas and in outcomes of
proceedings” (as cited in Bunyan, 2002).
194

Thus, only such documents may be excluded from the public register that are considered sensitive
in accordance with the definition of Article 9 of the Regulation, which provides that those
documents shall be recorded in the register or released only with the consent of the originator
(Idem: 138). This, however, must not be interpreted as legitimately removing those documents
from public scrutiny altogether, even if it means that only citizens’ representatives can access
those documents. Article 9(7) provides that “the Commission and the Council shall inform the
European Parliament regarding sensitive documents” (EU Network of Independent Experts, 2004:
138).

195

A6‐0459/2008, 20 Novmeber 2008. Available at (http://www.statewatch.org/news/2009/jan/eu‐
access‐cappato‐report.pdf). [Retrieved on 13 January 2009].

196

The fact that the Council's increase in documents available in the register has gone in parallel with
a 7% decrease in requests since 2002 may suggest that there is simply less necessity to request
documents if the registers are used satisfactorily (European Parliament, 2008a: 2).

197

In its 2006 report, ECAS summarizes the nature of Commission documents contained in the
register to be “documents relating to its legislative and regulatory activities, i.e. agendas and
minutes of meetings, as well as COM (proposals for acts), C (autonomous acts) and SEC (working
papers and basic administrative) series documents” (ECAS, 2006: 7). Also, an additional register
had been drawn up relating to the work of the committees in 2003. The register of the Council
incorporates all documents submitted to one of its bodies (Working groups, COREPER and Council
configurations). Beyond documents relating to parliamentary work the register of the EP also
includes mail sent to the institution and to its President.

198

For an overview of the procedure see (http://www.statewatch.org/news/2009/jan/07sw‐ombs‐
com‐register‐complaint.htm). [Retrieved 16 February 2009].

199

To date, however, the Community Courts have declined to pronounce the right to access to be a
general principle of EU law or a fundamental right. So, for example, in My Travel, the CFI refers to
the right of access to Commission documents existing “as a matter of principle” (Case T‐403/05
My Travel v Commission (9 September 2008), para. 31). Meltzian reaches the conclusion that the
right to access to documents does fulfill the criteria to be recognized as a general principle of
Community law (2004: 325). However, he also rightly points out that there may not be any need
to do so for the Courts anymore, since the right has been made explicit in primary and secondary
legislation in the meanwhile.

200

The draft Constitutional Treaty went further to introduce the principle of transparency in Articles
I‐50(3) and II‐102 (concerning specifically the access to documents). The consolidated amending
Lisbon Treaty (TFEU) finally incorporated the substance of those provisions in Article 15(3). As
Peers points out (2008), after ratification of the Lisbon Treaty, a number of changes would enable
the institutions to take further steps to enhance the right of access. So, for example, the access
rules would also apply to the European Council and administrative tasks of the ECJ, the Council
would be obliged to hold all meetings publicly when they concern legislative acts (irrespective of
the application procedure) and legislation could be adopted concerning administrative procedural
rules of all EU bodies, making a freedom of information regime possible. Many of these changes
could however already be implemented, regardless whether or not the Treaty is ever ratified. The
lack of consideration of technological opportunities for better information sharing and improved
visibility of the steps in the legislative process and also new threats to privacy and confidentiality
in the Lisbon Treaty, however, has been sharply criticized as leaving the Treaty a “prisoner of its
time” (Lodge, 2008: 5).
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201

As Advocate General Maduro puts it, there has been a “slow but inexorable rise in the
strengthening in Community law of the requirement of transparency in general, and of the right
of access to documents of the institutions in particular”. Opinion of Advocate General Poiares
Maduro Case C‐64/05P Sweden v Commission (18 July 2007), para. 37.

202

Case T‐211/00 Kuijer (II) v Council [2002] ECR II‐485, para. 52.

203

Opinion of Advocate General Poiares Maduro Case C‐64/05P Sweden v Commission (18 July 2007),
para. 42.

204

In 2005, the Council finally agreed to open its proceedings under co‐decision. After much pressure
from civil society, another special report by the Ombudsman and an EP vote, in June 2006 it
opened up its meetings when acting in its legislative capacity (ECAS, 2006: 18).

205

EP rapporteur Cappato pronounced to want to “analyse [this problem] in the future” (European
Parliament, 2007: 4).

206

For a more detailed discussion, see Hoffmann (2008).

207

The reluctance of institutions to change their ways may be partly to blame on the absence of
serious consequences of non‐compliance. After all, much of the “costs” of appealing a decision of
non‐disclosure are borne by applicants, who must acquaint themselves with procedures, make
time, invest in legal advice and representation and wait for sometimes long periods of time even
in cases, where it turns out that an application should have been honoured right away. In fact, a
wrongful initial decision to reject applications may even be worth the risk for an institution in
order to avoid future appeals by other legitimate applicants.

208

One way of initiating such a change may be the creation of an independent office that would
focus exclusively on the processing of requests for access.

209

In a comparative analysis for the EP of the 2006 institutional annual reports on the access to
documents, rapporteur Cappato draws an interesting overall picture of the institutional practice
(European Parliament, 2008c: 4). Looking at the disclosure rates of the three institutions, in 2006
the European Parliament gave positive answers to 87% of requests in 2006, compared to 76,8% of
the Council (considering partial access, this figure would be 87,7%). The number of requests has
been increasing for both institutions, while the disclosure rates have remained about the same. In
the case of the Commission, however, the implementation of the Regulation seems to have led to
a decrease in disclosure rates compared to under the old rules from 80‐90% to about 70%. The
most common ground for refusal remains the protection of decision‐making process (Council
43,2%, Commission 33,36% and EP 39%). Mirroring their different roles, the institutions rely on
different other exceptions. So, while the EP relies more often on the exception for the protection
of private life (24%) and juridical proceedings (24%), the Council more often invokes the
protection as regards public security (17,1%), international relations (12,3%) and defence and
military matters (4,5%). Not surprisingly then, the Commission relies heavily on the exception
concerning inspections, investigations and audits (30,72%).

210

An instructive example is given in a recent report to the European Parliament (2008a: 6): there
may be a dilution of documents illustrated by the case of the minutes of highly controversial
College discussion on CO2 emissions. There was no problem accessing the official minutes, which
were however politically utterly unrevealing since they made no mention of any disagreement
between Commissioners. At the end of the document, a reference to “special minutes” that
would include the “other discussions” of the Commission on certain agenda items was made. The
latter, however, have not been made available to the public.
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European Parliament resolution of 14 January 2009 on public access to European Parliament,
Council and Commission documents (implementation of Regulation (EC) No 1049/2001)
(2007/2154(INI)).
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Most confirmatory applications also originated from students and researchers (56,2 %).
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Generally, it has been questioned whether more transparency is always preferable (e.g. Curtin,
2004a: 12). Clearly, there is no such categorical assumption. However, the limits of a right to
know should be clearly and narrowly defined. Transparency has the purpose to enhance
democratic accountability. Therefore it must be ensured that institutions are not able to “hide”
behind secrecy rules when taking decisions that directly affect citizens.
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For example, the provision of appropriate and sufficient information turned out to have played a
major role in the decision of those who decided not to turn out for the Spanish, Dutch and French
referenda on one of the most important documents for Europe. Even concerning such an
important document as the Treaty establishing a Constitution for Europe, an overwhelming
number of people said they did not feel well informed enough to vote. According to the post‐vote
Flash Eurobarometer surveys, 51 % and 49% of those (of Dutch and French citizens respectively)
who abstained from voting names the lack of information as the major reason. In Spain, the lack
of proper information about the issue explains 62% of those who abstained, but only 32% of
those who theoretically felt well‐informed but nonetheless decided not to vote. Those, who did
turn out to vote mostly confirmed having had all the information needed to make a decision
(Eurobarometer 168, 171, 172). Bovens (2003) would refer to those rights as “secondary
information rights”, which imply a duty of the State to support citizens in gaining access and to
pro‐actively distribute important information. This is also mirrored in a Recommendation of the
Committee of Minister of the Council of Europe, which not only recognizes an individual right to
gain access, but also a duty of authorities, without having been asked, to engage in the provision
of information that is of public interest (Rec (2002) 2. Available at
(www.coe.int/t/e/human_rights/media/4_documentary_resources). [Retrieved on 03 March
2009].
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European Parliament resolution of 14 January 2009 on public access to European Parliament,
Council and Commission documents (implementation of Regulation (EC) No 1049/2001)
(2007/2154(INI)). In reality there may already be a shift into this direction by granting the right to
access to data from databases: if institutions will be obliged to extract certain data that have not
as such been assembled in an earlier document this would amount to a de facto right to
information, if a limited one. The European Ombudsman has anticipated such a shift and has
accordingly suggested that the term “data” could possibly give rise to very narrow interpretations,
according to which “data” does not necessarily equal ”information”. In order to remove any
doubt, Article 3 should ideally refer to “information” (2008a: 16).
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It has been suggested that such a Freedom of Information Act would also be used predominantly
by large law firms to improve the position of corporate clients and to stretch Commission
resources beyond a reasonable limit (Driessen, 2008: 238). However, it seems hard to argue that
budgetary constraints or the risk that the “wrong” applicants may make use of freedom of
information ought to guide debate about changes in policy in order to devote more resources and
get more “ordinary” citizens to make use of the rules.
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These elements partly emanate from the arguments concerning the role of access to information
for legitimizing decision‐making with European governance. Another source are the “common
traditions” of Member States, which serve as a basis for the process of European
constitutionalization, and which imply that EU legislation on the issue could not have the effect of
effectively restricting the guarantees provided for by national freedom of information laws. So
access to information previously held by national authorities, which due to changed procedures
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are now held at the European level, ought not to be more limited now as an effect of a transfer of
competences. This, however, could be the risk for example concerning European procedures of
medicines licensing, which effectively bar access to information that had previously been available
to patients (Abraham & Lewis, 1998; Pimpinella & Bertini Malgarini, 2007).
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The targeting of “possible” criminals or terrorists, profiling, and abandoning purpose‐
limitation all result in the throwing together of all kinds of data, from all kinds of public and
private‐sector sources, “hard” and “soft”, relating to suspects, witnesses, “contacts” and even
victims. Such policies make the evaluation of this amalgamation of data impossible to assess
or verify. Moreover (and as an inevitable consequence), they may deny those (seriously)
affected by them any effective remedies.
(Council of Europe, 2008)
Measures taken in the name of national security have long included the use of Information
and Communication Technologies (ICT) to identify and monitor suspected criminals. With the
declaration of a “war against terrorism” there seems to have come about the continuing
erosion of data protection and a broadening of surveillance measures to include not just
suspects but the public at large, while the effectiveness of these measures remains
questionable (Keyder, 2008). The use of ICT has also made it possible to engage in so‐called
“dataveillance”, meaning the storing and monitoring of data traces that individuals leave
behind when moving about in the “information society”, while computer‐generated profiles
are increasingly decisive for intelligence‐based decision‐making (Council of Europe, 2008).
Another trend identified by the Council of Europe Commissioner for Human Rights is the
increasing use of administrative law and sanctions instead of criminal ones in the effort of
dealing with “trouble makers”, which entails a worrying lack of safeguards for targeted
individuals concerning for example the standards of proof required or the admissibility of
evidence (Idem). Clearly, policies and legal changes during the past eight years have led to a
considerable onslaught on human rights guarantees all over the western world and are in the
process of establishing a general culture which may not be very conducive to the protection
of human dignity in the future.
Whereas there is no doubt that States have an obligation to protect their citizens
from terrorist attacks, the balance between protective measures and the rights of individuals
is a delicate one which cannot simply be decided by throwing “security” on one side of the
scales. After all, the necessity of recognizing human rights lies in their vulnerability in times
of conflict and crisis.
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As the Council of Europe Commissioner for Human Rights has pointed out:
States thus have the difficult job of balancing competing human rights interests. On
the one hand, they must protect their population against terrorist threats, and on the
other, they must safeguard the fundamental rights of individuals, including persons
suspected or convicted of terrorist activities.
(Council of Europe, 2008)
Even if measures that intrude on human rights guarantees may be found necessary and
proportional under circumstances of imminent threat, such measures ought not to be
permanent replacements of procedures under “normal” circumstances. Yet, the question of
when this “war against terrorism” could ‐ if ever ‐ be declared over remains elusive and an
essentially discursive issue rather than a clear‐cut legal determination. Nonetheless, this
discursive construction has given great impetus to the already existing trends in law
enforcement. These trends are now threatening to invest national legal systems with a
permanent state of emergency and to turn the “information society” into a “surveillance
society” that lacks sufficient safeguards for individuals who risk to be targeted even if no
criminal offense has been committed.
In the previous sections it has become clear that the attacks of 9/11 and the
subsequent declaration of a “war on terrorism” have substantially changed the political
climate also in Europe and have cleared the way for a number of developments at EU level
that threaten to undermine established individual rights and protection. Also when it comes
to the public right to access to documents held by EU institutions, it seems that the “war
against terrorism” has become somewhat of a slogan which can flag decisions of refusal of
access for a much less rigorous judicial examination than would be desirable in the face of
almost unfettered executive power. The following section will take a yet closer look at the
role that (access to) information plays in the cases of those groups and individuals that have
been blacklisted and whose financial assets have been frozen as a result of Resolutions of the
UN Security Council and EU implementing measures. How the EU and its courts have dealt
with this is not only an interesting case study for the investigation of the relationship
between international and European law, but a vital testing ground for the robustness of
European human rights guarantees, such as the right to a fair trial, in times of political
pressure to override them for the sake of “security”.
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PUTTING EUROPEAN HUMAN RIGHTS GUARANTEES TO THE TEST

Abstract
To help arrive at a legitimate judgment a trial is essentially a fact‐finding process, during
which the accumulation of information enables all parties to advance their arguments and
perspectives and eventually a judge to establish the “truth” and, thus enabled, a just
decision. This study argues that this fundamental function of the legal process is being
undermined by the implementation of United Nations Security Council (UNSC) Resolutions
targeting individual terrorism suspects within the European legal order. The European Union
(EU) is founded on the rule of law principles and guarantees respect for the fundamental
rights protected in the European Convention on Fundamental Freedoms and Human Rights
(ECHR). However, the ensuing case law demonstrates that the constitutional structure of the
EU itself may result in an undue differentiation in legal protection of certain suspects and
shows how the European Court of Justice (ECJ) is in the process of elaborating a minimum
standard of protection within the European legal order realizing the inherent link between
access to information and justice.

An earlier version of this article has been published as:
Hoffmann, J. (2008). Terrorism Blacklisting: Putting European Human Rights Guarantees to the test.
Constellations, 15(4): 543‐560.
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1. Introduction
„Das Verfahren ist nämlich im Allgemeinen nicht nur vor der Öffentlichkeit geheim, sondern
auch vor dem Angeklagten. Natürlich nur soweit dies möglich ist, es ist aber in sehr weitem
Ausmaß möglich. Auch der Angeklagte hat nämlich keinen Einblick in die Gerichtsschriften,
und aus den Verhören auf die ihnen zugrunde liegenden Schriften zu schließen, ist sehr
schwierig...“2
(Franz Kafka, Der Prozeß)
Events following the attacks of September 2001 have led to the proclamation of a so‐called
“war on terrorism” that has triggered a series of hastily taken3, far‐reaching measures that
many fear may prioritize perceived increases in security above the protection of individual
rights of suspects. This is also mirrored by the extension of the imposition of “smart
sanctions”4 against suspected terrorists or terrorist organizations by the UNSC, which has
been subject to much criticism (inter alia Almqvist, 2008; Alvarez, 2003; Andersson,
Cameron & Nordback, 2003; Eeckhout, 2007; Tomuschat, 2003).
The technique of “terrorism blacklisting” poses a challenging test to the robustness
of human rights guarantees in the face of the emphasis on executive discretion and secrecy
that has accompanied it. The framing of the multiplicity of reactions to 9‐11 as being part of
a “war” may also have led to a shift of what is considered a proportionate counter‐measure
or a legitimate use of violence. Indeed, in order to end up on an EU terrorism blacklist, it is
not necessary for a person, organisation or entity to have committed any terrorist acts
against a non‐military target as is required under the Convention for the Suppression of the
Financing of Terrorism.5 More importantly maybe, it is not required that the target be a
democracy (Cameron, 2003b: 236). Thus, an organization which previously may have been
seen legitimately resist a totalitarian regime may today well be considered to have terrorist
aims. Also, it is interesting to note that there is no time dimension when it comes to the
definition of terrorist organisations.6 Not surprisingly, the strongly pronounced political
component in the listing procedure has given rise to many concerns.7
There is much to say about the general problems and perils of the practice of
blacklisting for fair trial principles, especially since access to legal redress is complicated by
the absence of a competent international court and the reluctance of European courts to
assume competence to review UNSC resolutions.8 To this point, most critical analysis of the
problems involved in the practice of blacklisting has focused either on the “legislative”
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function the Security Council assumes when issuing binding orders of general application or
the alleged violations of the rights of its targets during the process. In the present paper, not
the process of UN decision‐making but its consequences within and for the European Union
legal order will be discussed. The EU represents its own legal system, which explicitly
incorporates human rights guarantees and the rule of law. It is argued here that these
principles are challenged by UN Resolutions that (are interpreted to) require the EU to take
measures against suspects that have been put on a blacklist through a process that violates
the very rights, it formally guarantees. On a general level, the extensive reliance on secret
intelligence for listings and broad room for maneuver for the executive branch make it
difficult to uphold an adequate level of judicial review and thus the right to an effective
remedy. While suspects are not routinely informed of the measures to be enforced against
them, let alone the reasons for the placement or the information and their sources
underlying it, neither their lawyers nor indeed judges will be able to fulfill their task lacking
the ability to uncover and evaluate the necessary evidence or even their sources in files
consisting of material classified as confidential in the name of public security.
Suspects thus have no chance of presenting their version of events, to dispute the
relevant facts or correct false information. Defense lawyers are not in the position to defend
their clients beyond the procedural level concerning the validity of the allegations against
them and judges are left with the impossible task to balance the public interest in the
effective prevention of the financing of terrorism and the fundamental safeguards inherent
in the European legal order. The role of information is always a prominent one in the pursuit
of justice through trial. The practice of terrorism blacklisting, however, may be a particularly
fruitful subject for analysis, since it is this new instrument which puts the most pressure on
the European judicature to demarcate the limits of acceptable secrecy. For legal scholarship,
those cases may provide a meriting starting point to develop a more refined understanding
of the way information is being used in the context of political decision‐making and of the
proper reaction of the judicature to the inevitable challenges of the ongoing counter‐
terrorism measures.
Concerning the EU more specifically, it will be argued that its quasi‐constitutional
legal edifice allows for a lack in legal accountability of the executive branch and results in the
differential treatment of suspects. Concerning measures which directly impact individual
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human rights, these consequences are dangerously undermining the rule of law and the very
credibility of the Union’s commitment to the rule of law, the protection of human rights as
well as anti‐terrorism measures in general.
Even if the Pillar structure has made it possible that there are varying degrees of legal
protection concerning the different European instruments (as will be elaborated below),
unfettered discretion of the Council cannot be accepted within a system governed by the
rule of law. Enabling a minimum of judicial supervision to ensure individual rights in this
process means making the process more transparent and thus sharing information to enable
the process of fact‐finding, review and thus justice.
This will ultimately have to lead to a standard to determine the minimum amount of
information necessary for all parties to guarantee an adequate standard of fair trial and thus
to prevent justice from being subjected to a permanent state of emergency as a
consequence of the “war on terrorism” that would undermine the European rule of law in
the long run. This is also becoming the focal point in the European cases that have ensued in
response to various listings.
It is therefore proposed here that a “turn to information” take place in the analysis of
the major legal issues surrounding terrorism blacklisting considering the role of information
for (a) the rights of the individual and (b) the proper functioning of the Court.
In the subsequent analysis, the system of “smart sanctions” will be briefly described,
the interaction between the international and European legal system will be disentangled
and the degree of legal safeguards described. Furthermore, the political process of listing
and de‐listing will be briefly sketched and developments in recent case law of the
Community Courts discussed.
Special attention will be paid throughout this paper to issues pertaining to the access
to and use of information in the process of listing as well as during trial and the implications
this has for legal as well as political accountability within the European legal system.
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2. Legal framework of the “smart sanctions” regime
2.1. The interplay of legal systems
In order to understand and analyze the legal issues at hand, first it will be necessary to
briefly sketch the interplay of the international and European system.
The regime of smart sanctions originates in UNSC Resolutions. Concerning the EU,
there are two scenarios, which are of interest here. In Resolutions 1267 (1999, concerning
the Taliban) and Resolution 1333 (2000, concerning Osama Bin Laden and Al Qaida) the
UNSC specified lists of names of persons and organizations whose funds were to be frozen,
whereas Resolution 1373 (2001 in the aftermath of 9‐11) contains no detailed list but rather
the general obligation to take measures against terrorism suspects as contained in the UN
Convention for the Suppression of the Financing of Terrorism (1999).
The above UNSC Resolutions are binding on all UN member states and have been
implemented through various instruments available in the EU legal order, which in turn are
binding on its Member States. The question to what extent the EU, not being a member of
the UN, is bound by UNSC Resolutions in the first place has been the subject of much
discussion. In its Yusuf decision9, the Court of First Instance (CFI) took the position that the
EU is not merely to defer to the obligations that its Member States have as UN members, but
that in fact UN Resolutions bind the EC as a result of EC law.10 Furthermore, it is argued,
Article 133 TEC, which gives the EC exclusive competence in matters of external trade,
makes it necessary to implement UNSC Resolutions via the process of communitarization
instead of directly through domestic legislation.11 This process can follow distinct routes,
each having its own consequences when it comes to the possibility of challenging a listing.
Below, the main avenues of communitarization will be briefly laid out and the implications
this has for the available means of legal redress explained to form the background before
which attention can be focused on the role information plays in the process of listing and de‐
listing.

2.2. Ways of communitarization
To implement UNSC Resolutions the EU Member States usually first reach a Common
Position within the framework of a Common Foreign and Security Policy (CFSP, Second Pillar)
on the basis of Article 15 TEU (or a Joint Action on the basis of Article 14 TEU). This has been
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done implementing both the specific Taliban and Al Qaida Resolutions and the more general
9‐11 Resolution.12 The Common Positions include a list of persons, organizations and entities
on which sanctions are to be imposed. Those Common Positions in turn contain instructions
to the EC to implement the measures through First Pillar instruments, mostly Regulations, on
the basis of Article 301 TEC and Article 60 TEC. These measures subsequently take direct
effect in the domestic legal orders.
The EC Regulations implementing the UN Resolutions concerning the Taliban and Al
Qaida have attached to them lists of names that were drawn up at the UN level, while
Regulations implementing the more general 9‐11 Resolution contain a list that is a result of
consultations at the EU level.
Within the latter EU list, however, there is a further distinction between “exogenous”
and “endogenous” terrorism suspects.13 The former are those organizations that have their
roots and primary activities outside the EU territory and are placed on the list within the
framework of the Second Pillar. The latter, however, are organizations which have their
roots and center of activity within the territory of the EU and which are placed on the list
under the Third Pillar (Police and Judicial Cooperation in Criminal Matters, PJCC).
This distinction becomes evident in Common Position 2001/931, Article 2 of which
requires the EC to freeze funds, financial assets and other financial resources of the persons,
organizations and entities listed in its Annex. Some names on that list are then marked with
an asterisk, whose importance is explained in a footnote: the names so marked are to be
“subject of Article 4 only’’ (emphasis added). As a consequence, those persons, organizations
and entities will be affected exclusively by Article 4, which refers merely to the obligations of
Member States “to afford each other the widest possible assistance in preventing and
combating terrorist acts” and are thus excluded from the effect of the EC Regulation that
provides for financial sanctions. The asterisk marks all terrorism suspects that are
“endogenous” to the EU such as members of the Basque ETA and Northern Irish
organizations.
Thus, the double legal basis of Articles 15 TEU and 34 TEU of Common Position
2001/931 translates into two different regimes for terrorism suspects depending on their
classification as “exogenous” or “endogenous”. As a consequence there is a regime,
implemented through instruments under the First Pillar, which results in financial sanctions
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of “exogenous” suspects and another regime, which is implemented by means of
instruments under the Third Pillar demanding closer cooperation between Member States
concerning “endogenous” suspects. This distinction may be explained by the very logic of the
Pillar Structure: since the Second Pillar is concerned with Common Foreign and Security
Policy, it may simply seem too much of a stretch to construe measures against the EU’s own
citizens under its auspices (Cameron, 2003b: 233.).14 Therefore, the CFSP Council would not
be competent to take such a decision concerning “endogenous” terrorism suspects.15
For the sake of clarity, below, the various ways of communitarization have been visualized in
a model.
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UNSC
Sanctions

Resolutions*
1267 (1999; Taliban)
1333 (2000; Bin Laden & Al Qaida)*

Resolution 1373
(2001; 9‐11)

EU Implementation
2nd Pillar
(CFSP)

Common Positions
CP 2001/930/CSFP
CP 2001/931/CSFP

Common Positions
CP 1999/727/CSFP (Taliban)
CP 2001/154/CSFP (Bin Laden & Al Qaida)

“Competent national
authority”

Council Decision˚
(list)
Article 4
CP 2001/931
3rd Pillar
(PJCC)

1st Pillar
(EC)

„Exogenous“
suspects

Council Decision
2003/48/JHA
Regulation
EC 2580/2001 (9‐11)

Regulation
EC 881/2002ˆ

˚ Every update of the list annexed to CP 2001/931 takes the form of a new Council Decision.
* Other related UNSC Resolutions are: Res. 1390 (16 Jan 2002) renewing the Taliban/Al Qaida lists (implemented by CP
2002/402/CFSP); Res. 1452 (20 Dec 2002, Al Qaida) introducing humanitarian exceptions such as living expenses, Res. 1455
(17 Jan 2003) requiring the submission of updated implementation reports within 90 days, Res. 1526 (30 Jan 2004),
strengthening the role of the committee and establishing a Monitoring Team; Res. 1617 (29 July 2005) detailing the criteria
for “association with” terrorist organisations and Res. 1735 (22 Dec 2006) specifying criteria for de‐listing
ˆ Replacing EC 337/2000 and EC 467/2001 in response to UN Resolutions 1333 and 1390.
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2.3. The lists and access to court
UNSC Resolutions are binding on all Member States and cannot be set aside by a judge. Also,
there is no general international court or tribunal to which listed subjects could appeal the
UN Resolutions directly. However, at the EU level, the EC Regulations ultimately
implementing the Resolutions are subject to review by the Community Courts, if only to a
very limited extent which is confined to breaches of ius cogens16 (this will be elaborated
further below).
The distinction between “endogenous” and “exogenous” terrorism suspects within
the EU list has further consequences for the opportunity to have access to a Community
Court. While within the “supranational” First Pillar (EC) it is accepted that instruments have
direct effect, it is well established that neither under the Second nor the Third Pillar
provisions may confer rights and duties on individuals (Nettesheim, 2006: 30). In analogy,
judicial protection is diverging between the Pillars, with the First Pillar clearly giving the
widest protection to individuals, who have standing to bring direct action before the
Community Courts under Article 230 (4) TEC if they are “directly and individually affected”.17
Regarding the Second Pillar, there is traditionally no individual protection whatsoever, while
Article 35 TEU provides for indirect access to the ECJ under the Third Pillar by way of
referrals by national judges.
Even though the Court’s role under the Second Pillar is more limited than under the
First Pillar, the CFI has recently decided that it is competent to review the legality of a
decision that led to placement on the list, which means there is a certain level of judicial
protection for “exogenous” terrorism suspects.18 Concerning actions against “endogenous”
terrorism suspects, however, there is no competence of the Court, which means that those
individuals do not have the opportunity to have the Community Courts review the legality of
the decision that resulted in their placement on the list directly.19

3. How to become listed: Information in the political process
In the case of the UN, a special sanctions committee is making up the list of names. When it
comes to the EU lists, it is the Council of the EU that decides which names will be added to
the list. Thus, in both cases, it is an executive body that takes the decision. In the course of
the years, both regimes have been modified in reaction to broad criticism and also court
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decisions. For example, while the initial setup did not include any provisions that would
address basic living expenses, in 2002 a “humanitarian exemption” was introduced by
Resolution 1452, which allows for the coverage of those expenses. Relatively little is further
known about the precise procedure that is employed for the purpose of composing and
updating the list.

3.1. The UN Committee
At the time of writing, the UN lists 125 entities and 365 individuals as associates of Al Qaida
or the Taliban.20 Article 6 of Resolution 1267 (Taliban) created the 1267 Committee, which
consists of all members of the UNSC. Resolution 1333 (Bin Laden & Al Qaida) further gives
the Committee the power to draw up and update a list of people and organizations
associated with Bin Laden.21
In order to produce the list, the relevant suspects must first be identified. Article 16
(b) of Resolution 1333 provides that identification is based on “information provided by
States and regional organizations”. Based on Article 2 of Resolution 1390 (updating
Resolutions 1267 and 1333), the Committee keeps the lists updated.
Resolution 1526 (2004) further strengthened the mandate of the Committee and created an
Analytical Support and Sanctions Monitoring Team (Articles 2 and 6).
There is nothing more detailed about the procedure which leads to placement on the
list. There are, however, guidelines22 that the Committee has adopted that include rules on
placement on, revision of and de‐listing from the list (Articles 5, 6 and 7). According to the
guidelines, names are placed on the list on the basis of “relevant information” (Article 4b, 5a
and 5d).
The Committee operates on the basis of consensus. Further, the guidelines specify
that the state of a suspect’s nationality or residence may start de‐listing procedures. The
information according to which names are produced usually comes from sources outside the
UN bureaucracy, which itself lacks the ability and knowledge to identify persons (Cameron,
2003a: 165). Ultimately, much of the information that lies behind a placement concerning
terrorism lists naturally is classified intelligence. This means, among other things, that not
even the Committee itself is in a position to evaluate the evidential basis on which a person,
organization or entity is placed on the list, since requests for disclosure of such information
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will most likely be met with refusal on the basis of national security concerns (Cameron,
2003a; Almqvist, 2008). As a consequence, the Committee has a rather formalistic role in the
whole procedure, which is factually limited to ratifying decisions upon a confidential “no‐
objection” procedure. Clearly, in such a procedure there is ample room for placements that
may not be motivated exclusively by a legitimate concern for security, but that may be
abused to put pressure on political opponents or serve vested interests.23 The imbalance of
power between government officials and suspects may be obvious. To an outsider, it is not
always clear which state proposed a certain name in the first place. Targeted individuals are
not informed before they are listed, nor are they given the opportunity to demonstrate that
their listing is not justified according to the Resolutions or to know the reasons and access
relating evidence that led to their placement. Under the various UN sanctions regimes, in no
case there exists an opportunity for individuals or entities to directly petition the respective
UNSC committee (Fassbender, 2006).24
The criteria for being listed – being “associated with” Osama Bin Laden or Al Qaida –
are as vague as they could be. Only in 2004, with the passage of Resolution 1526, did the
UNSC request states to include “identifying information and background information, to the
greatest extent possible” indicating such association when proposing new names and to
inform those included in the list “to the extent possible” (Article 18). More recently, a
notification procedure has been established by Resolution 1735 (2006).
Article 4 of Resolution 1617 (2005) introduced an obligation for states, when
proposing new names for the consolidated list, to provide “a statement of case describing
the basis of the proposal”, which in turn may be used to respond to queries from member
states whose nationals or residents have been included on the list (Article 6). This, however,
did not apply to the more than 400 names that at that point had already been listed without
such a statement of case (Chesterman, 2006: 1112).
Depending on the prior consent of the designating state, the Committee may decide
to release the information provided to third parties while states continue to have the
opportunity to require confidentiality.25 Apparently, the average statement of case of the
Committee runs about a page and a half of information (Idem: 1115).
Due to the consensus nature of the procedures, once a placement has taken place, any
Security Council Member can subsequently block its removal by veto. In the de‐listing
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procedure, states that are involved with a certain case (the designating state and the
petitioned state) will thus play the leading part. They will ultimately have to solve any
disagreement by negotiation (Fassbender, 2006). Giving reasons is not required for either a
request for favoring or opposing removal.
Article 14 of Resolution 1735 (2006) specifies considerations that may be taken into
account by the Committee when assessing de‐listing requests.26 No legal rules exist,
however, that would oblige the Committee or the Council to de‐list in case certain conditions
are met (Idem). Obviously, under current conditions, there is also no way for suspects to
demonstrate any change of their situation, since they are routinely left unknowing what kind
of “circumstance” got them on the list in the first place.
Remarkably, none of the Security Council Resolutions mentions the issue of independent
(judicial) review – whether affirmatively or negatively.

3.2. The Council procedure
By December 2007 there were 48 groups and 54 individuals on the EU terrorist list.27 As
mentioned above, when it comes to the EU list, it is the Council’s decision which names are
contained in the list.
Implementing Resolution 1267, Common Position 931 determines in Article 1(4) that
placement will occur:
On the basis of precise information or material in the relevant file which
indicates that a decision has been taken by a competent authority in respect
of which the persons, groups and entities concerned, irrespective of whether
it concerns the instigation of investigation or prosecution for a terrorist act,
an attempt to penetrate, participate in or facilitate such an act based on
serious and credible evidence or clues, or condemnation28 (sic) for such deeds.
[…] For the purposes of this paragraph ‘competent authority’ shall mean a
judicial authority, or, where judicial authorities have no competence in the
area covered by the paragraph, an equivalent competent authority in that
area. (emphasis added)
How exactly persons or entities end up on the list remains unclear, since here there is no
such thing as the guidelines adopted by the 1267 Committee or any more detailed
description of the requirements supplied files would have to fulfill in order to qualify as
containing “precise information” or “serious and credible evidence”. A “competent
authority”, on whose decision placement depends, in the sense of Article 1(4) need not
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necessarily be a court and the involved decision need not be a conviction. The information
necessary could just as well originate from intelligence services or an investigation team. In
effect, also here there remains considerable leeway for political considerations in the listing
procedure.
In addition to the lack of transparency concerning the procedure of listing, neither
Common Position 931 nor Regulation 2580 provides for a complaint or de‐listing procedure.
Neither the organizations that were considered for inclusion nor the states that objected to
a placement are made public. Yet, the discrepancy between some more extensive national
lists (such as the UK list) and the EU list may serve as an indicator for the fact that refusals do
occur (Cameron, 2003b: 235). It is also not clear, how much information is required to
accompany a refusal.29
An agreement on introducing a de‐listing procedure was reached only in 2007, when
a new Council working party (also referred to as the “clearing house”) was mandated to
oversee the implementation of Common Position 931 and whose deliberations and
evaluation of the information that underpin listing and de‐listing will remain classified
(Council of the European Union, 2007).

3.3. A lack of information at all stages
To summarize the above, there is a lack of transparency and review at all stages of the
process from proposing a listing to the de‐listing procedures that broadly still applies to all
the various lists despite more recent improvements:
α) the information on which listing is based does not have to fulfill (public) minimum
criteria of reliability
β) there is no independent assessment of the evidence30
χ) the information cannot be subjected to thorough review by either an
independent international judicial organ or other states
δ) before being listed, the targeted individual or entity is not informed and has no
right to know the content or origin of the evidence against her or him
ε) there is subsequently no right to a hearing and no opportunity to present the
accused’s account or to dispute the correctness of the facts

293

TERRORISM BLACKLISTING: PUTTING EUROPEAN HUMAN RIGHTS GUARANTEES TO THE TEST
φ) after having been listed, neither a targeted person or entity nor her or his
defense lawyer have a right to access the information that is the basis for listing
γ) even if a judge is competent in a certain case, there would be a lack of available
information to enable a substantial judicial review

The above circumstances together make it virtually impossible for anyone having been listed
to enforce accountability for her or his listing. The lack of an effective right to information
creates a kafkaesque situation in which the accused is left ignorant of the reasons for the
listing as well as the authors of the information underlying the accusations and in the end
without a chance to effectively challenge the correctness and validity of any of this directly.
As such, there is no burden of proof for imposing sanctions via the mechanism of the UNSC,
which pursuant to Article 39 of the UN Charter may decide which measures are to be taken
“to maintain or restore international peace and security” once it has identified a threat to
the peace (Chesterman, 2006: 1110). Non‐forcible measures as provided for in Article 41 of
the Charter are furthermore broadly defined.
Also within the European context, the decision of the Council is reached in a
decidedly political process without judicial oversight or rules that would formally restrict the
discretion in evaluating the information as would be the case in traditional criminal
proceedings. Thus, there is no mechanism to assess either the accuracy of information or the
proportionality of the adopted measures. Clearly, in order to take a well‐informed decision
to agree or disagree with a proposed listing, states are dependent on intelligence
information of their own agencies or other states’ sources.31 In the absence of some kind of
national interest in a particular situation, however, there is little incentive to challenge a
proposal (Idem: 1115). The potential for abuse and strategic horse‐trading within such
closed‐door proceedings may be obvious.
4. Information in the legal process
Before taking a closer look at the consequences of the use of information during the legal
proceedings surrounding blacklisting, it will be necessary to establish which legal norms and
rights are at stake and to what extent they apply to the actors involved and within the
distinct legal spheres. This will be limited to the European order for reasons of space. Still, it
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should be pointed out that, although there is no consensus among legal scholars, the
arguments within the debate about the UN’s human rights obligations concern rather the
extent to and basis on which they are applicable to the UN rather than if they are
(Fassbender, 2006).
4.1. Human rights guarantees within the European Union
Whereas the EU as such is not a signatory to the European Convention on Fundamental
Freedoms and Human Rights (ECHR), its founding treaties recognize the rights guaranteed in
the Convention as general principles of Community law (Art 6 TEU).32 It is important to point
out that the guarantee spelled out in this article does not contain any restrictions, rather it
appears to be an unqualified requirement of Community law from which no derogation is
foreseen. The ECJ has also repeatedly referred to those rights and accepted them as
legitimate justification for deviating from internal market principles.33
The most relevant articles of the ECHR for our purposes in the context of blacklisting
may be Article 1 of Protocol 1 (protection of property) 34, Article 6 (access to court and the
right to a fair trial), and Article 13 (the right to effective remedies).35
Despite the formally non‐criminal nature of financial sanctions36, in the logic of the
European Court of Human Rights (ECrtHR) case law specifying autonomous interpretation, it
may be conceivable that given the severity of the effects37 and the “timelessness” of
blacklisting the procedure may amount to a “determination of a criminal charge” in the eyes
of the Court giving rise to the full application of Article 6 ECHR.38
According to the case law of the ECrtHR full application of Article 6 would then
require “equality of arms” between prosecution and defense39, an adversarial procedure and
thus an opportunity to “inspect the files prior to the hearing”.40
The Court has however recognized that derogation from the requirement to grant
access to the relevant documents is justified to protect fundamental rights of another
individual or to safeguard an important public interest (Cameron, 2006). While the Court
recognizes that terrorism creates special obstacles to investigators and prosecutors, it has
denied that terrorism as such could be an autonomous justification for restrictions of rights
granted in the ECHR.41 On the other hand, it has recognized that the requirements of a fair
trial may be modified in anti‐terrorism matters and has thus allowed for special composition
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of courts and procedures to uphold secrecy (Idem). Yet, the Court refuses to accept that
access to a court could be completely blocked or the court disabled to decide on the merits
of a case on “national security” grounds and maintains the crucial importance of the
independence, impartiality and competence of the court as well as the principle of “equality
of arms” (Idem).42
Even if it were not the case that blacklisting would be considered effectively a
criminal sanction43, Article 6(1) would still be applicable concerning rights such as the right
to property or reputation.44
Article 13 of the ECHR only becomes relevant in case an application falls within the
scope of another material right and is then applied as a subsidiary article. The Article
provides for the right to an “effective remedy”. If Article 6(1) was deemed to be applicable,
this remedy would have to be “judicial”. If not, the question becomes what would constitute
an “effective” remedy. The minimum requirement of this right in cases of terrorism
blacklisting would seem to be that there be adversarial proceedings and a competent,
independent authority accessible and able to access the information that led to placement,
even in case such information is not publicly available (Idem). So there must at least be the
possibility of such an appeal authority to reject an executive decision as unreasonable or
unfounded. While such an authority need not necessarily be a court, there are certain
minimum requirements for procedural safeguards to be observed such as the amount and
detail of reasons given to explain the decisions at stake or the transparency of the review
procedure.45 This requires a minimum of information to be delivered on the basis of which at
least marginal review could take place. As the EcrtHR pointed out in Tinnelly, in casu, even
access to judicial review had not amounted to an effective remedy since there had not been
an independent review of the facts that had led to the government's decision to refuse Mr.
Tinnelly a contract on grounds of national security.46 After all, the Court observed, the judge
in the case did not have access to the necessary (secret intelligence) information that had
been used to arrive at the decision and was thus unable to assess the facts and engage in
substantial review. It also noted that possibilities obviously existed, which would safeguard
national security concerns while at the same time according the individual a sufficient
degree of procedural justice.
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Recognizing the centrality of information in the process of justice in cases of
terrorism blacklisting, it is interesting to have a closer look at the progression in the
approach of the Community judges to this issue.

4.2. European Community Courts case law
Various persons and entities affected by placement on one of the lists have appealed to the
European Courts to challenge a number of regulations and decisions.
In December 2001, in Aden, the Court of First Instance (CFI) already pointed out the
problem of opacity that is the result of a lack of access to information that underlies listing,
which makes it impossible for the courts to review the lawfulness of placement.47 Many have
followed suit in an attempt to challenge the legality of the decisions leading to their
designation as “terrorists” and the consequences thereof.
Since there are different ways of getting on one of the lists and consequently
different opportunities to request judicial review, the below analysis will categorize the case
law accordingly.

The UN list
The two decisions in Yusuf and Kadi have been subject of much criticism and have
placed the reasoning of the CFI concerning the place of international law within the
European legal order at the center of attention of scholarly writing (see inter alia Kotzur,
2006; Labayle, 2005; Lavranos, 2006; Eeckhout, 2007).
In a nutshell, the Court held that the measures taken by the EU, as far as required by
the UNSC, to fall outside the scope of judicial review (notably this was seen as a
consequence of EC law itself, not international law). Correspondingly, it refused to apply
fundamental rights contained in EU law as a threshold to review such regulations since this
would amount to an indirect review of the UNSC Resolutions. Still, the Court went on to
consider norms of ius cogens as the ultimate constraint on UNSC powers and relied on those
norms as legitimate limit beyond which review would be called for.48 The action of the
appellants, however, was not successful, since the Court did not consider the sanctions to
infringe on these peremptory norms of international law and thus concluded it could not
review the legality of the taken measures.49
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Concerning the information used to decide on their placement, the Court observes in
the Kadi and Yusuf cases that there is no opportunity to respond to the authenticity and
relevance of facts used to justify listing.50
In order to understand the full impact of this reasoning, it is important to note here
that the listing of these suspects cannot be reviewed at the national level, since the
sanctions applied to them are implemented by means of EC Regulations, which do not allow
for any direct review of legality by domestic courts.

The EU list: “Endogenous Terrorists”
As “endogenous” terrorism suspects, Basque Youth organisation Segi and prisoner
association Gestoras pro Amnistía have tried to challenge their placement on the list in
vain.51 They indirectly challenged the legality of the provision of the underlying Common
Position 2001/93152 on the application of specific measures to combat terrorism, which in
their case are not implemented via a EC Regulation.
The CFI held that it was outside the scope of its judicial power to adjudicate a claim
for damages based on an EU action within the Second or Third Pillar. So, even though the
Common Position explicitly mentions the right to bring such a claim by erroneously listed
persons53, the Court did not consider this a sufficient basis for a power of judicial review. It
considered its jurisdiction limited to establish whether the correct decision procedure had
been followed. In fact, the very claim Segi made was that the Council had chosen the
instruments precisely because no judicial remedy was available and had thus exceeded its
powers by taking measures under the Second and Third Pillar in order to minimize
democratic and judicial control.54 Again here, the (lack of) availability of information
becomes important: due to the lack of publicly accessible (preparatory) documents, any
intention on the part of the Council can hardly be proven (Tappeiner, 2005: 115).
So, the outcome seems to be that while the rule of law criterion formally remains in
tact, the current Pillar system evidently makes it possible to take far‐reaching measures
against individual citizens outside the reach of democratic scrutiny and the possibility of
judicial review. The CFI concluded with the contemplation that indeed, the present situation
would most probably leave the applicants without recourse to any effective legal protection
at either the national or the Community level.55
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The ECJ eventually dug somewhat deeper, examining the rationale of its limited jurisdiction,
and held that preliminary rulings can be requested concerning measures adopted by the
Council which are “intended to produce legal effects in relation to third parties since it would
run counter to [its] objective to interpret Article 35(1) EU narrowly” (emphasis added).56
Thus, concerning Common Position 2001/931, the Court clearly recognized ‐ contrary to the
earlier CFI decision ‐ the possibility of a national court to ask for a preliminary ruling on the
question whether there was an intention to produce effects on third parties.57 On the basis
of this reasoning, the Court concluded that Segi and Gestoras are in fact not left without a
remedy, are thus not able to claim ineffective judicial protection and rejected their appeal.
National courts will now be the forum to seek review and effectuate the right to an effective
remedy. As a recent report to the Parliamentary Assembly of the Council of Europe points
out, however, the preliminary ruling procedure, which would be the consequence of a
request made by a national judge on the basis of Article 35 TEU, would still render it difficult
for individuals to directly challenge the underlying Common Position. It is thus doubtful
whether this procedure would indeed amount to an “effective remedy” in the sense of
Article 13 ECHR (Committee on Legal Affairs and Human Rights, 2007).
Segi and Gestoras Pro Amnistía also appealed to the ECrtHR against 15 EU Member
States.58 Also there, their appeal was unsuccessful since the Court did not consider the mere
listing as a violation of the Convention. Consequently, the applicants cannot be considered
“victims” in the sense of the Convention, since formally the inclusion in the list itself does
not have any legal effect.59 Given the fact that after their listing, the spokespersons of both
Segi and Amnsitía have been incarcerated and their activities declared criminal by a Spanish
court60, this assertion leaves serious doubts. Still, the issue of secretiveness and its
consequences for suspects’ chances of defending themselves was not addressed.

The EU list: “Exogenous Terrorists”
Concerning actions brought forward by “exogenous” terrorism suspects, the
Kurdistan Workers' Party (PKK), Aydar, Sison, the Organisation des Modjahedines du Peuple
d’Iran (PMOI) and the Dutch foundation Al Aqsa have contested the EC measures taken to
implement the 9‐11 Resolution. The series of cases lodged by Mr. Sison61 has been maybe
the most direct targeting of the informational aspect of those cases: since trying the more
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indirect avenues had thus far been unsuccessful in securing access to the necessary
information to enable him to challenge his listing, his defense brought a case specifically
asking for the disclosure of the relevant documents on the basis of EU legislation on public
access to documents.62
Initially the CFI ruled that the right to access to information as contained in
Regulation 1049/2001 on public access to documents could not be invoked to be granted
access to the relevant documents on the basis of which placement on the EU list had
occurred nor could it be relied upon to come to know the identity of the authors of such
documents.63 This has been confirmed by the ECJ.64
In conclusion, the Court hinted at the recognition that the appellant may well have
legitimate interests in the disclosure of the information sought, but that the instruments to
maximize public access to documents could not be construed to serve those individual
aims.65
When it comes to grounds for refusal to grant access, the Regulation provides that
disclosure must be refused if it would undermine public security. The Court considered that
the Council had a wide margin of appreciation in deciding what constituted such
“undermining” and thus concluded that it had not made a “manifest error” of assessment
when it refused Mr. Sison access, even partially, on the basis of Art 4(1) of Regulation
1049/2001.
Not only concerning the content of the sought documents was Mr. Sison
unsuccessful with his appeal, but also with regard to the identity of their authors. The ECJ
ruled that the Council was entitled on the basis of Article 4 (1) of Regulation 1049/2001 to
refuse disclosure of the documents as well as the identity of their authors or the third
countries involved.66 Since third parties must consent to disclosure of documents of which
they are the author, Mr. Sison’s alternative option would be to challenge the refusal of
giving consent directly there, possibly before the court of a third, non‐EU state. However,
also here the ECJ held that there was no obligation to disclose the identity of third parties,
who in turn are entitled to deny the content, indeed the very existence, of sensitive
documents. Considering the possibility of challenging the decision of the “competent
authority” which is a formal condition for EU listing, at the national level, it would be left to
the applicant to take his pick out of the countries, whose “competent authority” presumably
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could have taken the decision he could then contest (Cameron, 2003b: 244). This is obviously
not a viable choice and not a valid argument to bring forward in favour of the existence of an
“effective remedy”.
In effect this means that in the face of a “war against terrorism” upholding the
secrecy of the sensitive documents, as defined by Article 9 of Regulation 1049/2001, was
prioritized over a defendant’s right to a fair trial, in which he would have to be able to
defend himself.

A new minimum standard
Given the above routes all led to nothing close to improving the situation of suspects,
many critics had taken to hoping for increased transparency at the level of UN decision
making or to calling upon the creativity and courage of national judges to find a way to
safeguard a residue of fundamental rights protection in Europe.
In one recent case67, however, an applicant succeeded in his endeavor to be de‐listed. In
December 2006, the ECJ reached a remarkable ruling, which may constitute the first reaction
of the Court to signal its unwillingness to give unfettered discretion to the Council and
protect the rule of law against erosion for the sake of the “war against terrorism”. The ruling
could be read as the proverbial “line in the sand”; a demarcation of a minimum level of
protection against the kafkaesque proscription procedures adhered to so far.
The lack of information available to suspects and their subsequent incapacity to avail
themselves of their rights is indeed at the center of this decision. The Court ruled that since
the Council had not provided the appellants (PMOI) with any information concerning its
listing decision, their right to a fair hearing had been breached and subsequently annulled
the part of the Council Decision that had placed the PMOI on the list implementing
Regulation 2580/2001.68 Thus, in cases where the EU institutions are the responsible actors
considering names for listing and subsequent measures implemented in a EC Regulation, the
Court insisted that the right to a fair hearing, effective judicial protection as well as an
obligation to state reasons on the part of the institutions exists and can be effectuated
through an appeal to the Community judge. In essence, the Court annulled the contested
part of the Council decision as a result of the lack of information and the opaqueness of the
listing procedure.
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In its judgment the Court pointed out that
Not only has the applicant been unable effectively to make known its views to
the Council but, in the absence of any statement, in the contested decision, of
the actual and specific grounds justifying that decision, it has not been placed
in a position to avail itself of its right of action before the Court, given the
aforementioned links between safeguarding the right to a fair hearing, the
obligation to state reasons and the right to an effective legal remedy. It must
be borne in mind that the possibility of regularising the total absence of a
statement of reasons after an action has been started is currently viewed in
the case‐law as prejudicing the right to a fair hearing.69 (emphasis added)
The targeted entities will still only hear about their listing after the measures will have taken
effect, since the necessity of a surprise effect has been recognized, while the lack of giving
the opportunity of a fair hearing will have to be compensated by an especially strict judicial
review. 70
That means that the statement of reasons will have to
[...] disclose in a clear and unequivocal fashion the reasoning followed by the
institution which adopted the measure in question in such a way as to enable
the persons concerned to ascertain the reasons for the measure and to
enable the competent court to exercise its power of review of the lawfulness
thereof.71 (emphasis added)
The right to a fair hearing will have to be effectuated primarily at the national level and then
“as part of the national procedure which led to the adoption, by the competent national
authority, of the decision referred to in Article 1(4) of Common Position 2001/931”.72 The
Court did emphasize that the evaluation of evidence must indeed have taken place at the
national level before it can be considered applicable. Has the competent national authority
not assessed the available evidence, there must still be notification and a hearing at
Community level to fill up the lack at the national level. This nuance may become of special
relevance when it comes to those entities that have been “copy‐pasted” from US lists.73
The Court also made clear that its review of lawfulness of the implementing EC Regulation
under Article 230 TEC would imply an “assessment of the facts and circumstances relied on
as justifying it, and to the evidence and information on which that assessment is based”.74
Significantly, the Court did not only base its reasoning on the lack of information provided to
the appellants, but went on to point out that neither the documents contained in the file
made accessible to it, nor the responses received by the Council or the UK had enabled it to
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“conduct its judicial review, since it is not even in a position to determine with certainty [...]
exactly which is the national decision [...] on which the contested decision is based”.75
Whereas the Court recognized that the Council indeed enjoys a broad measure of discretion
when it comes to amending or updating the list, that the Council’s assessment of the facts
cannot be substituted by the Court’s and that there are legitimate restrictions to the right to
a hearing, it pointed out that when it comes to push and pull, it was not capable of reviewing
the lawfulness of the decision at hand due to the lack of available information. Thus, in the
end, the Court had simply not been brought into a position to satisfactorily answer the
question put before it.76 In July 2007, the same reasoning led to the de‐listing of the Dutch
Al‐Aqsa77 foundation. Also Mr. Sison has eventually profited from the elaboration of this new
minimum standard.78

5. Concluding remarks
It is no coincidence that the series of cases discussed above show a common preoccupation
with information as a precondition for justice and all of them, in last instance, revolve
around a right to information. The legal process is inherently a fact‐finding mechanism,
which cannot work properly without a minimum pool of information. If that is lacking,
“procedural justice” becomes a hollow concept, a mere fig leaf with which to cover up a
blatant lack of accountability as a result of secretive decision‐making.
The “first generation” of suspects79 to bring an action before the courts targeted the
decision‐making process within the UN, thus implicitly challenging the non‐availability of
information about the procedures as well as the secrecy surrounding the underlying
evidence.80 It had been their aim to engage the Court in more than a mere review of
lawfulness of the contested Regulation to address the secrecy surrounding the Security
Council procedure. Given the role assigned to the Security Council under Chapter VII in
making the political assessment of what constitutes a threat to international peace and
security, the Court had found it impossible to “verify that there has been no error of
assessment of the facts and evidence relied on by the Security Council in support of the
measures it has taken’’.81 Their rights were thus not effectuated by the Court that pointed to
the deliberate absence of an independent international court which the “Security Council
[had not considered] advisable to establish”.82 The Court decisions in Yusuf and Kadi echoed
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among legal scholars and led many to argue their uneasy fit with existing case law of the ECJ
on the protection on fundamental rights, judicial review and the rule of law. Especially when
one considers the meek democratic credentials of sanctions policies adopted by executive
organs, the need for judicial scrutiny in order to safeguard fundamental rights guarantees
becomes utterly urgent (Eeckhout, 2007: 201).
The European judges effectively declined to adopt an approach similar to the German
Solange‐logic83 to protect the integrity of its own human rights protection against being
undermined and thus, UN‐designated suspects are legally speaking left empty‐handed when
it comes to challenging the information underpinning their listing. They will have to rely on
their state of nationality or residence intervening on their behalf through the channels of
diplomacy, while the information that has been gathered about them and their evaluation
will remain within the realm of politics.
With reference to the EU list, the Court has carved out a striking differentiation
between “exogenous” and “endogenous” terrorism suspects. While it keeps emphasizing the
importance of a sufficient degree of transparency for suspects to avail themselves of their
rights, it has effectively closed the door in the face of attempts to gain direct access to the
documents underlying the decision for placement through the Regulation concerning public
access.84
In its PMOI judgment, however, the Court has now made a clear case for the
protection of certain procedural rights of exogenous suspects and has thereby established a
minimum threshold as to information that will have to be provided to suspects. Still, judicial
review even in those cases remains limited to the factual assessment of “grave mistakes” –
while it remains to be seen, what would constitute such a mistake. Also, on a more practical
level, it remains questionable how effective judicial intervention is given the fact that to this
day, even the successful applicants (PMOI) remain on the EU list – they have brought a new
case before the ECJ.
When it comes to “endogenous” terrorism suspects, where the Council has taken
recourse to Common Positions to implement UNSC sanctions, it will have to be the domestic
legal systems of the Member States to compensate the lack of protection and access to a fair
hearing at Community level.85 Remarkably, however, the indirect avenue to the Community
level by means of the preliminary ruling procedure has been put on the table, thereby
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expanding the traditional role of the Court to include “all measures adopted by the Council,
whatever their nature or form, which are intended to have legal effects in relation to third
parties” (emphasis added).86 This certainly indicates a certain amount of uneasiness in the
face of the degree of legal protection and could strengthen the rule of law in the European
legal order in the long run. For now, applicants are left to hope that domestic judges will be
better equipped to review Council decisions and eventually to gain access to secret
intelligence that they need.

5.1. The right to information and review/remedies
The inherent relationship between the right to information and the right to a judicial remedy
was recognized by the Court when it considered that “the parties concerned can make
genuine use of their right to a judicial remedy only if they have precise knowledge of the
content of and the reasons for the act in question” (emphasis added).87 Moreover, however,
in order for the Court itself to exercise its role, it must be in a position to “make up its mind”
about the case before it. Here, the accumulation of information becomes a basic premise of
access to an effective remedy.88
The judges of the ECJ have already hinted at the course which upcoming cases may
be expected to take. Since, even if a sufficient statement of reasons will be provided in the
future to listed entities, it cannot be taken for granted that the Court will consider itself
sufficiently informed to fulfill its task when called upon to actually engage in substantial
legality review. Since such a review is the only available procedural safeguard that ensures
the availability of legal remedies and a fair balancing of interests concerning the limitations
of the right to a fair hearing imposed by the Council, the Court has stressed that there must
be a strict, impartial and independent judicial review. In order to be able “to review the
lawfulness and merits of the measures to freeze funds” it has announced that it will
consequently not consider it “possible to raise objections that the evidence and information
used by the Council is secret or confidential”.89
To come back to the initial aspects of information involved in the listing and de‐
listing process, it can be concluded from the case law of the Community Courts that,
whereas the evaluation of the reliability of the information remains within the political
process and thus behind closed doors, there will now be – if only in the case of “exogenous”
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suspects – a limited review of the nature of such “evidence” by a judicial authority. The
Court has thus far not considered it necessary to rule on the question whether the
appellants and/or their lawyers may be provided with the allegedly confidential information
or whether this will have to remain a prerogative of the Courts.90 Thus, a procedure remains
to be defined “so as to safeguard the public interests at issue whilst affording the party
concerned a sufficient degree of judicial protection”. Again, the upcoming decisions of the
Community judges will have to shed more light on this procedure. It should be clear,
however, that a lack in the equality of arms as a consequence of non‐disclosure of
information to the defence would have to be compensated by a more rigorous examination
by the Court. Yet, finally, even if access to confidential information by the Court will be
effectuated, the question remains whether courts are in fact fit to make a proper
assessment of the matter lacking expertise to judge its reliability (Cameron, 2003: 249).
Furthermore, a clear standard of evidence would have to be elaborated in order to ensure
consistent application.

5.2. The future of blacklisting within the EU
So far, no court has held the regime UN blacklisting to be invalid, but pending appeals before
the ECJ in Kadi and Yusuf may well threaten such an outcome. In January of 2008, Advocate
General Maduro issued a devastating opinion concerning Kadi’s appeal to the ECJ – he
clearly disagreed with the Court's finding that it had merely limited jurisdiction to review the
EC Regulation, even though it was implementing a UNSC Resolution, since international law
can only take effect under the constitutional principles of the Community, including the
protection of fundamental rights and the rule of law.91 He goes on to find that the
Regulation in fact did infringe on Mr. Kadi's right to property, right to be heard and right to
effective judicial review and therefore concludes it should be annulled as far as it concerns
him.
Also, in the light of the reasoning of the ECJ in its PMOI decision, it would seem that
the distinction between UN designated terrorism suspects and those designated by the EU
may come to be seen to undermine the European fundamental rights guarantees beyond an
unacceptable level. As Maduro points out, “the claim that a measure is necessary for the
maintenance of international peace and security cannot operate so as to silence the general
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principles of Community law and deprive individuals of their fundamental rights”.92 In
consequence the Community Court would have to apply proper judicial review of the
implementing regulations without being able to hide behind an unconvincing interpretation
of the supremacy of the UN Charter. Also, the differential treatment of terrorism suspects,
which are currently the effect of the Community Courts' decisions, is hardly acceptable.
Also, it will be in the coming judgments, after the Council has adapted its information
procedure, that the Court will have to elaborate on a standard of how much and what kind
of information it will need to fulfill its role of conducting proper judicial review. Even though,
this role is limited to assessing whether the procedures have been followed correctly and no
manifest error of assessment has been made, it is now clear that it will not accept a merely
pro forma standard statement of case with varying names in the addressee line. It must be
pointed out once more, however, that at this point, the vindication of these information
rights is only applicable to a limited number of targeted entities, which brings to light the
rather worrisome consequence of the current Pillar structure that the Council can take
action against individuals that profoundly affect their status without being subject of the
direct scrutiny of a Community judge.
Another observation should be that, in the long run, the judges of the ECrtHR in
Strasbourg just might reconsider their approach to presume the existence of “equivalent
protection” within the EU. Thus, it may well be that the “peaceful coexistence” between
Luxembourg and Strasbourg as result of the Bosphorus ruling93 will be disrupted since the
current system may well come to be considered as “manifestly deficient”. While the
Bosphorus ruling of the ECrtHR recognized the availability of equivalent protection within
the EU, it has also made clear that this assumption can be refuted and that there can be
residual responsibility of state parties even when implementing legal obligations arising out
of membership to an international organization.94 Maybe Segi (EU endogenous) cannot be
considered a victim in the sense of the Convention, but what about Yusuf (on UN list) or
Sison (EU exogenous)?
A parallel development may also take place at the domestic level. In response to the
Yusuf and Kadi judgments, many observers have noted that the CFI's refusal to review the
implementing legislation might give rise to another wave of domestic resistance à la Solange,

307

TERRORISM BLACKLISTING: PUTTING EUROPEAN HUMAN RIGHTS GUARANTEES TO THE TEST
which would again intensify the judicial dialogue about the supremacy of Community law
(Eeckhout, 2007: 202).
In the end, the way in which Europe will manifest itself in the face of a sanctions
regime, which a recent Resolution of the Parliamentary Assembly of the Council of Europe
has described as “totally arbitrary” and “unworthy” of the EU, is a matter of credibility.95 The
“war on terrorism” has unleashed a powerful political force which has employed secret
detention centres, “extraordinary renditions” and is currently undermining the prohibition of
torture. In a climate of fear, human rights guarantees are most easily undermined. Yet,
those guarantees are made exactly for the sake of preventing executive power to trump
individual rights in difficult situations, when public pressure to “do something” is high. The
European constitutional order must not be abused to circumvent those guarantees and
Community judges must not defer to the pressures of an international political climate which
would lead to a permanent state of emergency and a sell‐out of human rights protection
within the EU. Defending those rights by means of diplomatic pressure within the UN as well
as judicial diligence is the only credible and coherent path of action of the Union and the
states that make it up.
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1

This study is based on the author’s LL.M. dissertation (July 2007) and has been updated until
September 2008, which excludes the later appeal judgment in Kadi.

2

“Generally, the trial is not only hidden from the public, but also from the accused. Of course, only
to the extent possible, but it is possible to a very large extent since the accused does not have
access to the court documents and to infer from the interrogations the content of the underlying
documents is very difficult…” (Translated by the author).

3

As for example the decision on the European Arrest Warrant, which was adopted at record speed
after the 9‐11 attacks and contains a number of controversial amendments such as the abolition
of the double criminality requirement for certain behaviour or the abolition of the political
offence exception.

4

Instead of sanctioning a whole country, so‐called ‘smart sanctions’ are targeted at certain
individuals and/or organizations. In this paper, the term will be used to describe the placement of
individual or organizations on blacklists of suspected terrorists and the subsequent freezing of
their financial assets and funds.

5

Adopted by the General Assembly on 9 December 1999.

6

So, for example, the placement of the PKK in 2002 triggered substantial debate since, by that
time, the organisation had formally renounced its military struggle against the Turkish troops and
been lawfully operating for some years (Cameron, 2003b: 236).

7

For a discussion of the regime of smart sanctions as a tool of neo‐colonialism and repression of
legitimate resistance movements see McCulloch and Pickering (2005), Hayes (2005). Another
interesting example is the Danish association “Rebellion” (called “Opror” in Danish), which was
founded in reaction to domestic anti‐terrorism measures and the more general ideological
underpinnings of the “war on terrorism”. For more details see (http://www.statewatch.org
/terrorlists/listsrebellion.html). [Retrieved 13 August 2008].

8

Since there is no higher international forum that allows individuals to challenge Security Council
Resolutions, the European level is the final instance in those cases.

9

Case T‐306/01 Yusuf and Al Barakaat v Council and Commission [2005] ECR II‐3533, para. 231 –
259.

10

This reasoning bears some analogy with the ECJ’s position on the EEC’s succession of the Member
States into GATT. For a critique of the reasoning employed by the Court see Eeckhout (2007).

11

Case T‐306/01 Yusuf and Al Barakaat v Council and Commission [2005] ECR II‐3533, para. 252;
255.

12

Common Positions 1999/727/CFSP (Taliban), 2001/154/CFSP (Al Qaida) and 2001/930/CFSP and
2001/931/CFSP (together implementing the 9‐11 Resolution) respectively.

13

The terms as such are not used but are translated by the author from the distinction introduced
by. Langendoen (2007: 378).

14
15

For a possible different reasoning, see Tappeiner (2005).
All the above does not mean, however, that states could not implement the UN Resolution
providing for financial sanctions in relation to “endogenous” suspects or subject those persons to
criminal prosecution. The example of the Netherlands makes clear that it may even be possible to
declare the application of Regulation 2580 to “endogenous”’ terrorism suspects, though such
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reasoning appears to be in blatant contradiction to the working of the Regulation (Tappeiner,
2005).
16

In Yusuf, the Court observed that “the resolutions of the Security Council at issue fall, in principle,
outside the ambit of the Court’s judicial review and that the Court has no authority to call in
question, even indirectly, their lawfulness in the light of Community law. On the contrary, the
Court is bound, so far as possible, to interpret and apply that law in a manner compatible with the
obligations of the Member States under the Charter of the United Nations. Nonetheless, the
Court is empowered to check, indirectly, the lawfulness of the resolutions of the Security Council
in question with regard to ius cogens, understood as a body of higher rules of public international
law binding on all subjects of international law, including the bodies of the United Nations, and
from which no derogation is possible”. Case T‐306/01 Yusuf and Al Barakaat v Council and
Commission [2005] ECR II‐3533, para. 276‐277.

17

The so‐called Plaumann‐formula as formulated by the ECJ. Case 25/62 Plaumann v Commission
[1963] ECR 95.

18

Case T‐228/02 Organisation des Modjahedines du peuple d’Iran v Council ECR II‐ 4665.

19

Case T‐338/02 Segi association, Araitz Zubimendi Izaga and Aritza Galarraga v Council [2004] ECR
II‐1647. Segi’s appeal was dismissed by the ECJ on 27 February 2007 (see Case C‐355/04 P Segi
and Others v Council [2007] ECR I‐0000.

20

The Consolidated List can be accessed online at: (http://www.un.org/sc/committees/1267/pdf/
consolidatedlist.pdf) [Retrieved on 12 July 2008].

21

Also, the 1267 Committee works together closely with the Counter‐Terrorism Committee created
by Resolution 1373 (9‐11). See for example Article 15 of Resolution 1526 (30 January 2004).

22

The guidelines can be found online at: (http://www.un.org/docs/sc/committees/1267/pdf/
1267_guidelines.pdf) [Retrieved on 12 July 2007].

23

This was also the major claim of Mr. Sison who said to have been blackmailed by the Philippine
government with placement on a blacklist in order to keep him from continuing his opposition.

24

In response to widespread critique, several improvements have been made which ameliorate, if
not adequately remedy, the procedures. These measures include the establishment of a “focal
point” to which listed suspects may make direct requests for de‐listing. Resolution 1735 (2006).

25

Resolution 1735 (2006) further specifies the requirements for the statement of case required and
asks States to designate that information which may be publicly released.

26

Those include the death of a suspect, but also “mistake of identity”, changes in circumstances so
that “the individual or entity no longer meets the criteria set out in relevant Resolutions” and
“whether it has been affirmatively shown that the individual or entity has severed all association”,
as defined in Resolution 1617 (2005), with Al‐Qaida, Osama bin Laden, the Taliban, and their
supporters, including all individuals and entities on the Consolidated List.

27

Common Position 2007/871/CFSP ( 20 December 2007) updating Common Position
2001/931/CFSP on the application of specific measures to combat terrorism and repealing
Common Position 2007/448/CFSP.

28

Probably, this formulation emanates out of a literal French translation and what was meant here
is “conviction”.

29

The EU list also contains names from the 1267 Committee list, while it remains unknown whether
there is any additional layer of verification before taking over the data of alleged terrorists.
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30

Though various governments have made proposals such as introducing a ombudsman‐like
constructions or the introduction of administrative review panels, little progress has been made
(Chesterman, 2006: 1117).

31

The role of intelligence in this respect must not be underestimated. Since the implementation of a
European Defence and Security Policy in 1999, the 9‐11 attacks in 2001 and the Madrid bombings
in 2004, intelligence cooperation among Member States has been intensified. To respond to the
increased cooperation the Joint Situation Center (SITCEN) was established to support the
decision‐making of the High Representative, Europol information systems have been enlarged and
updated and the Framework Decision on the European Arrest Warrant has simplified police
cooperation and the exchange of information.

32

In fact, it cannot be as a result of lacking competence. This situation might, however, be alleviated
in the future. The Draft Treaty on a Constitution for Europe had already foreseen in an EU
accession.

33

See for example Case C‐112/00 Eugen Schmidberger, Internationale Transporter und Planzüge v
Austria, [2003] ECR I‐5659.

34

Concerning the right to property, blacklisting is interpreted as “control on use”, which leaves a
wide margin of appreciation to Member States. Also, national security is usually considered to
fulfill the “pressing need”‐criterion to justify restrictions on this right (Cameron, 2006).

35

As Dick Marty, Rapporteur of the Committee on Legal Affairs and Human rights of the Council of
Europe points out in a recent report, there are a number of other rights, which are potentially
violated by the current regimes including the right to life, to health, to private and family life, to
reputation, to freedom of movement and to freedom of religion (Committee on Legal Affairs and
Human Rights, 2007).

36

In the Yusuf and Kadi cases the understanding of the sanctions as being preventive rather than
punitive in fact played an important role in the decision that the measures did not violate
fundamental rights of the applicants.

37

In fact, the full effects of listing may not even have been anticipated by its instigators. So, for
example, in a recent judgement the ECJ decided that a listed person cannot be registered as the
owner of a building while German authorities have reportedly refused to pay social benefits to a
wife of a listed individual and withdrew the political refugee status of several Iranian exiles who
support PMOI. For more examples see Committee on Legal Affairs and Human Rights (2007).

38

Engel and Others v The Netherlands (App nos. 5100/71; 5101/71; 5102/71;5354/72;5370/72) 08
June 1976, para. 82. Concerning the time dimension, it can hardly be argued that the “war against
terrorism” is likely to be a short‐term effort. Given the fact that there is no such thing as a
“sunset”‐clause that would provide for an automatic end of the sanctions, this interpretation of
the nature of the sanctions may turn out to be overly formalistic. At least at this point, there
seems no end in sight of the “war on terrorism” and thus of the process of blacklisting. In any case
it remains highly unclear, as to when sanctions would be lifted, which makes the “provisional,
administrative” freezing of assets resemble a much more serious measure such as confiscation.

39

Wloch v Poland (App no 27789/95 ) 19 October 2000.

40

Schöps v Germany (App no 25116/94) 13 February 2001, para. 51.

41

O’Hara v UK (Appl. No. 37555/97) 16 October 2001. See Kooijmans and Simmelink (2006: 1119).

42

See also the court’s reasoning in O’Hara v UK (App no 37555/97) 16 October 2001, para. 35.
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43

In its recent Sison decision, the ECJ did not comment on the applicability – as brought forward by
the defence ‐ of Article 6 (3) (a) ECHR which explicitly concerns criminal sanctions. Case C‐266/05
P, Jose Maria Sison v Council (1 February 2007), para. 29.

44

Once a decision impacts an individual’s financial situation, the Court will generally find that Art 6
(1) applies, see for example Salesi v Italy (App no 13023/87) 13 April 1993.

45

Chahal v The United Kingdom (App no 22414/93) 15 November 1996.

46

Tinnelly & Sons Ltd and Others and McElduff and Others v The United Kingdom (App no 20390/92)
10 July 1998.

47

Case T‐306/01 Aden and Al Barakaat International Foundation v Council and Commission [2002]
ECR II‐02387, para 76. The applicants first asked the Court to annul EC Regulation 2199/2001
(amending Regulation 467 implementing UN Resolution 1267) and to declare Regulation EC
467/2001 to be not applicable to them. They pleaded that the Council had exceeded its powers
under Articles 60 and 301 TEC and violated Article 249 TEC when it ordered sanctions against
private individuals. While they claimed infringement of their right to a fair hearing and a lack of
legal protection, two of the three persons involved were taken off the 1267 Committee list as a
result of a de‐listing application by the Swedish government.

48

So, paradoxically, while the Court explicitly renounced its competence to (even indirectly) review
UNSC Resolutions, it went on to entitle itself (as well as national judges) to engage in a legality
review of UNSC measures concerning compliance with ius cogens, the exact content of which
remains subject to much disunity. As Eekhout points out, this move could be considered to
encompass the “worst of both worlds” since the outcome of this reasoning was an insufficient
degree of protection of fundamental rights and at the same time a dubious claim on jurisdiction
to review UNSC Resolutions on the basis of ius cogens (2007: 197).

49

For some interesting arguments and considerations concerning the merits of the CFI’s approach
and the question whether the German constitutional Court’s Solange‐jurisprudence may have
provided for a more fruitful approach, see Ley (2006) and Eeckhout (2007). Also in its decision in
Ayadi, the CFI considered the application of EU fundamental rights to measures implementing UN
sanctions to be outside of its powers. However, the Court then supplemented its earlier stance
with an obligation of Member States to protect individuals by means of diplomatic protection. As
Nettesheim (2006) points out, this substitution of judicial protection has been preceded by
decisions of the Court that asked Member States to compensate lacking access to Community
Courts through giving them standing in domestic courts instead. The choice of diplomatic
protection as a last resort in case of lacking legal protection, however, seems like a rather weak
alternative that fits more smoothly into the world of traditional international law governed by
intergovernmentalism and absolute state sovereignty than into the supranational architecture of
a growing European constitutionalism. The CFI did, however, stress that the way of starting
national proceedings, rather then at EU level, remains open.

50

Case T‐306/01 Yusuf and Al Barakaat v Council and Commission [2005] ECR II‐3533, para. 186
and Case T‐315/01 Kadi v Council and Commission [2005] ECR II‐3649, para. 273. For a more
detailed analysis see inter alia Bulterman (2006) and Kotzur (2006). For a recent overview of the
status of cases see: (http://www.statewatch.org/terrorlists/terrorlists.html). [Retrieved on 13
August 2008]. In Ayadi and Hassan, the CFI reiterated this reasoning, while it did recognize that
certain obligations, which find their basis in the respect for fundamental rights as general
principles of EC law, apply to Member States, when they receive a request for removal from the
list. Case T‐253/02 Ayadi v Council [2006] ECR II‐2139; Case T‐49/04 Hassan v Council and
Commission [2006] ECR II‐52.
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51

They commenced proceedings for damages for alleged disadvantages suffered as a consequence
of being listed by the EU in accordance with Article 235 in conjunction with Article 288 (2) TEC. As
explained in the prior part of this paper, they cannot start an annulment action on the basis of
Article 230 TEC since they are not subject to the effect of the Regulation 2580/2001 on the basis
of Common Position 2001/931. Joint Cases Case C‐355/04 P Segi and Others v Council [2007] ECR
I‐000 and Case C‐354/04 P Gestoras Pro Amnistía v Council [2007] ECR I‐0000. Gestoras Pro
Amnistía is a Basque group made up of relatives of ETA prisoners which aims at their release.

52

Which has been renewed and updated by the Common Positions 2002/340 and 2002/462.

53

According to the Council Declaration of 18 December 2001 annexed to the minutes at the time of
the adoption of Common Position 2001/931 and Regulation 2580/2001: “The Council recalls
regarding Article 1(6) of Common Position 2001/931 that in the event of any error in respect of
the persons, groups or entities referred to, the injured party shall have the right to seek judicial
redress”.

54
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CONCLUSION
COMMUNICATION RIGHTS, DEMOCRACY AND LEGITIMACY: A CASE STUDY OF THE EUROPEAN UNION

Communication as a human right has been discussed internationally since the inception of
the UN system. Since, it has vanished and reappeared from the international political agenda,
new issues have emerged, while many old inequalities remain and potentials for and threats
to private and public communication have intensified. While neither the “right to
communicate” nor “communication rights” have to date been formally adopted, their
underlying moral claims have inspired extensive civil society activism around the globe,
especially on the eve of the World Summit on the Information Society (2003/05). A related
reasoning concerning the imperative of ensuring citizens' information rights under changed
circumstances of the “information age” can be found in legal scholarship, whereas in political
philosophy an increasing emphasis on the vital importance of communication processes for
democratic organization, especially in times of globalization, is discernible.
These arguments also apply to the EU today and provide relevant insights in the most
pressing challenges that come with the organization of democratic politics beyond the
nation‐state more broadly. They have here served as the basis for deriving the relevant
components of analysis and to argue for the recognition of communication rights as essential
elements of citizenship of the EU. While it has been recognized that the implementation of
communication rights would not be a silver bullet that would guarantee the solution of all
legitimacy problems of the EU, ipso facto creating civic solidarity and empowering the
citizenry, they are put forth here as a minimum enabling condition. Analysis has been based
on standards contained in existing human rights instruments, more specifically in the ECHR,
since the obligations it entails are authoritative on the basis of the underlying consensus and
contain the very basis on which the realization of communication rights must be built. Yet, it
has also included the broader legal and policy environment that has an impact on the
possibilities to exercise communication rights in a meaningful way in order to contextualize
and thus make visible in what ways European policy and law‐making is influencing them.

Limitations
In the present study, a deliberate choice has been to look at the EU as a separate actor
whereas obviously, it acts within an interdependent web of governance. On the one hand,
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this has been informed by considerations of its direct influence on national legal systems as
well as its exemplary function in showing the challenges faced by an emerging postnational
polity. The EU is a highly relevant actor since it is a de facto threat to the realization of
communication rights, while at the same time it could potentially be a highly effective
protector of these rights at the international as well as national level.1
On the other hand, due to its nature most existing analysis of the European Union tends to
evaluate its impact either on the basis of its economic mandate or, more recently, on its
growing competences under the Third Pillar. The perspective that has been chosen here has
brought with it a necessary limitation due to the EU's confined competences, however. So,
for example, considering the issue of Public Service Broadcasting, it remains in the hands of
Member States if and how to organize the sector, while it is European legislation concerning
competition that is limiting their options. Only the latter has been considered here. For the
same reason, some of the areas which have been argued to be vital to nurture a democratic
European polity, such as education, remain elusive since they stay firmly in the domain of
power of the nation‐states that make up the Union. The focus on the EU may also have led to
a misconception with the reader which is often created by national politicians when they
engage in “policy laundering”, blaming “Brussels” in national public debates for unpopular
policies which they have had a hand in. Journalists are often complicit, mirroring in their
reports the treatment of the EU as if it was a wholly independent third actor, somehow
external to the political universe of national politics, while in fact, its Member States are its
constituent parts and individuals that are elected nationally or appointed by national
representatives, mold its political and largely its legal course. The EU's very structure seems
to make this “blame game” exceedingly simple, since its complexity requires a high degree of
expertise of journalists who report it and the time frame of its decision‐making process often
renders it unsuitable for the news rhythm. Let alone the difficulty for citizens to clearly see
how they could possibly impact discussions in Brussels directly and visibly.
In the absence of a European public sphere, it would mainly have to be national
journalists who could help to develop a less limited perspective on the EU by stepping out of
the straight jacket of purely national interest to shed more light on the common enterprise of
a united Europe. Partly, this realization is mirrored in the recent efforts to take European
communication policy to the local level by engaging in strategic partnerships with Member
States for implementation. Still, when it comes to fostering a more cosmopolitan outlook, a
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purely top‐down approach may have its limits.

European law and policy
It has been argued here that one major factor that contributes to the democratic
deficit is the Union’s communication deficit. Therefore, bringing about a pan‐European public
sphere firmly rooted in communication rights and the principles of participation, freedom,
diversity and inclusion ought to become the focus of the policy agenda again, beyond the
confines of one DG dedicated to institute a “right to be heard” by enhancing the EU's
communication policy. Within the current framework of liberal market idealism that
increasingly threatens to undermine the ideals of public service, it is thus of fundamental
importance to recognize policies and law that impact communication processes in their
democratic potential and thus fundamental political relevance. Without media that are
independent from political power structures, free from excessive economic pressures and
that include those voices that are not relevant to commercial considerations, the wide‐
spread lack of knowledge of and interest in the EU is unlikely to be alleviated.
While the essential content of the further development of the European project will
have to be filled in by an interactive process from the bottom up, the establishment and
protection of an enabling environment for communication among and between European
peoples certainly is a matter of policymaking and legislation. Some of the most relevant areas
of law that are affected by European rules and policies have been identified and described in
the preceding pages. It has become apparent that European integration has brought about
rules that have altered the communication environment of citizens.
After the failure of earlier experiments, the EU institutions have largely abandoned
the idea of building a European public sphere based on a pan‐European media system in the
spirit of public service values. Rather, they have tended to leave the task to commercial
media undertakings and tend to focus on strengthening “European champions” in fear of US
cultural and economic domination by encouraging commercial cross‐national broadcasting
structures while relying on public service broadcasting to serve the “communicative needs of
national democracies” (Ward, 2004: 124). The regulatory framework for PSBs and the current
debate on the nature, extent and legitimacy of its financing however, may prove to amount
to a slow but profound erosion of the very basis of a strong public service sector in
broadcasting and may block its future development as public service media that could
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explore the full potential of interactive new technologies.
The Commission has increasingly emphasized the conditions for external pluralism at
the European level while largely ignoring the complex linkages to internal, content pluralism,
assuming an overly simplistic relationship while fierce resistance of Member States has so far
rendered regulation of the audiovisual sector largely beyond the realm of Union politics.
Thus, at the European level, platforms for citizenship interaction are virtually non‐existent
and the communicative sphere is almost entirely driven by commercial concerns (Ward,
2004: 126). In the years following the Television without Frontiers Directive (1989/1997), the
policy focus seems to have shifted from the principal “concern for information freedom for
the citizen to participate in the political system, into freedom of the consumer to make
market choices”, whilst deregulation of communication was argued to be essential for
economic growth (Sarikakis 2002: 82). In the period of increased liberalization and de‐
regulation, the focus of European communication policy has thus experienced a change in
priorities, as it seems, away from the active promotion of citizen rights and freedoms with
state intervention for the public good towards the protection of private interests (Idem: 83).2
European rules have also co‐shaped the limits of freedom of expression when it
comes to the protection of minors or the prohibition of discriminatory or hateful speech,
sometimes broadening criminal provisions to a degree that may be irreconcilable with
existing standards as held up by the ECrtHR. Also, the confidentiality of European citizens'
communication and the protection of their personal data have been thoroughly impacted by
European rules and agreements with third parties. In both areas, the political climate of a
post ‐ 9/11 world has contributed greatly to a comparatively restrictive approach of the EU
which is directly imperiling well‐established human rights guarantees. Under its auspices,
Member States have dared implement measures that may have been inconceivable within
the national political context, while judicial, parliamentary and public control is lacking and
with it the safeguards that ought to be in place when measures eventually cut into the realm
of individual rights protection.
In the context of fears of terrorism and a shift in the policy discourse from individual
freedom to common security, fundamental communicative freedom rights are in danger to
be weakened for the sake of an alleged boost in safety. Secretive decision‐making; increasing
surveillance of citizens and the ongoing erosion of data protection are but some examples
discussed above that constitute a major threat to a viable public sphere and the firm
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implementation of human rights in general.
Still, while the focus of analysis has been on the EU as a separate actor for reasons of
scope and clarity, this is by no means to imply that it could be purely EU level action that
could alleviate its democratic challenge. It is national politicians who would have to agree on
and implement important policies such as concerning civic education aiming at the
facilitation of European citizenship, who would have to treat “Brussels” fairly when
representing European developments to their national publics. The complexity and
“remoteness” of European rule‐making that enables national as well as European politicians
to have such a great impact on communicating European issues simultaneously assigns
enormous importance to specialized NGOs that identify and monitor important
developments at EU level and their implications as intermediary between European
institutions and citizens. Therefore, transparency towards those organizations assumes an
additional dimension here.
Accordingly, whereas transparency is certainly no “panacea for legitimacy” (Deckmyn,
as quoted by Curtin, 2004: 13), it has been argued here that the most basic prerequisite of
democratic control over European policy‐making processes certainly is the possibility to gain
timely access to relevant information. As such it is a “first step” into the direction of making
the EU accountable (Idem). Still to date, the actual phase of deliberation and negotiation
within the European institutions remains largely “insulated” (Héritier, 2003: 829), since the
belief seems to prevail that unfettered openness at that stage would allegedly hinder
reaching complicated compromises because all actors would have to be unyielding in their
demands (Curtin, 2000a).3 A mode of “negotiative democracy” (Héritier, 2003: 819) which
characterizes the decision‐making processes of the EU may then in itself seem to require a
rather large extent of freedom from publicity, at least during the stage of deal‐making. This
may also explain why, during the early stages of introducing rules on access to official
documents, the right to refuse access where this would be contrary to institutional interests
in “confidentiality of their own proceedings” had figured prominently (Curtin, 2004: 3). The
first reflex had been to shield the traditionally closed way of diplomatic negotiation.
Whereas the system of rules has become much more sophisticated through case law
and the codification of Regulation 1049/2001, it is clear that without external pressure, many
European Member States and European institutions are reluctant to improve the visibility of
the decision‐making process. The ongoing revision of the Regulation has yet again
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underscored the fundamentally different national attitudes when it comes to the right to
access to information with Member States split between supporters and opponents of more
access and the unwillingness or inability of European institutions to apply the commitment
of taking decisions “as open as possible” even when it comes to the very regime of openness
itself.
Major issues that the current revision will address include the scope of the Regulation
as inter alia defined by the definition of a document, the extent of the exceptions especially
when it comes to excluding specific categories of documents, the opportunity for Member
States and third parties to veto access, the relation of the right to access to other rights such
as the protection of privacy and the nature of registers. At the time of writing, the EP has
adopted a number of amendments in a plenary session on 11 March 2009 but postponed the
formal conclusion of its first reading on the Commission proposal until the next legislative
term while the Council is still negotiating a common position.

Constituting a European polity
“The fact that modern democracy and the nation‐state have developed in tandem (…) does
not indicate a priority of the latter over the former (…). Both have jointly produced the
striking innovation of a civic solidarity that provides the cement of national societies.”
(Habermas, 2001: 16)
The challenge Europeans face is nothing less than re‐inventing democracy beyond the
traditional context of the nation‐state and its mechanisms to foster citizenship among the
individuals that live within its borders. The experiment of European integration holds the
promise of uniting diverse peoples of rich cultural heritage and a long history of mutual
aggression, war‐fare and hostility. Europe has as much been the locus of the most horrible
crimes against humanity, often based on exclusionary constructions of nation and race, as it
has been the cradle of major cultural and scientific achievements. The heterogeneous
experiences of terror and accomplishment have shaped European identities for centuries and
provide the canvas on which it will be future generations’ task to project a peaceful,
prosperous Europe, united in diversity and respect for human rights. For the success of any
future model, it is of vital importance to take European citizens along the journey. A common
creation of what it means to be European lies at the foundation of civic solidarity between
historically distinct national demoi.
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Constitutional politics is often considered especially fundamental to a polity, since it
enshrines the most basic values and ideals that mirror and mould the self‐image and
aspirations of a society at large, making it a touchstone for the identity of a given community.
A constitution for Europe could be conceived as yet another step on the way of “learning
how to construct new and ever more sophisticated forms of a ‘solidarity among strangers’” in
a rapidly changing world that challenges many of the orthodoxies that have guided our
beliefs about democracy, the nation‐state and the nature and content of citizenship over the
last centuries (Habermas, 2001: 21). Nurturing civic solidarity on a supranational level will
then be the core challenge of European politics in the near future. Arguably, this is a huge
task that requires a lot of courage, patience and above all, vision on the side of politicians,
who are often operating in national contexts that are highly sceptical towards integration.
Nonetheless, there does not seem to be an alternative if the idea of an integrated Europe is
not to collapse and vanish into history books as yet another deluded utopia.
The European Union has, among other things, been characterized as the result of a
“sequence of defensive reactions” (Castells, 2000: 340). This appraisal of the nature of the
European project may historically be plausible. However, its implications for the positive
construction of a common European identity, which could bear the future challenges, are
rather dim. In case the EU will indeed prove incapable of attaching a more constructive
dimension to its self‐definition, its raison d’être may fade along with its citizens’ memory of
World War II. Certainly, no such new vision can conceivably be imposed from above. The
Treaty establishing a Constitution for Europe could have been a formidable opportunity to
open up deliberations on a large scale about what it means to be a European citizen, to
trigger awareness of the status quo of integration and to stimulate critical self‐searching
about its future. Unfortunately, this opportunity was not fully utilised to encourage the bulk
of Europeans to deliberate on their common future.
While the Charter of Fundamental Freedoms, as incorporated in the Treaty is a
welcome collection of commonly agreed upon standards of achievement that shows “what
links Europeans together normatively” (Habermas, 2001: 21), citizenship remains at the
heart of the emergence of a democratic culture that will be strong enough to sustain the
ambitious European project. The emergence of the civic‐mindedness that citizenship requires
in turn depends on a process of communication. Especially on the issue of constitutional
politics, participation by the citizenship at large is imperative if the concluding text is to
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resume the authoritative status of a document that defines the common ground of a society.
Deliberative legitimation would have to be the touchstone of such an ambitious and
important decision‐making process in order to truly enhance the democratic potential of the
Union. As citizen participation has obviously been lacking in the lead‐up to the Treaty
establishing a Constitution for Europe, so it necessarily has in a process of ratification in
countries whose citizens were asked for their a posteriori approval of a pre‐negotiated
outcome.
It has become apparent that in the course of the development of the EU, the wider
discourse about the democratic deficit cannot be separated from a discourse about what it
means to be a European citizen. In this context, communication rights are here submitted to
be the cornerstone of a set of fundamental rights that have to be fostered and firmly secured
also at the European level. So for example, the traditional emphasis on control,
accountability and transparency in the context of freedom of access to information, has
already shifted towards contextualizing the issue in a discourse about citizenship rights and
the rule of law (Curtin, 2000b). Communication rights ought subsequently be seen in the
context of a form of democracy, in which deliberation not only takes place within decision‐
making bodies and includes not only those élite interest groups and “stakeholders” that are
already involved, but that reaches out to potentially include all citizens. Viewed in such a
context an additional relevance of those rights emerges as citizenship rights, fundamental to
the future legitimacy of the European project.
In this way, the discourse shifts from the principles of “good governance” to the
conditions of citizenship rights that empower all Europeans to participate in the constitution
of their common project. The present discourse on European governance and the democratic
deficit should consequently be placed into a larger context of citizenship rights and the
promotion of civil competences and solidarity, amongst others, by means of a European
communicative space.

Future research
Only after identifying the relevant areas of EU policy and law that affect citizens'
communication rights a more coherent proposal for the design of a European approach to
communication can be formulated to address the present shortcomings. While an initial step
has been taken here to identify those areas, more detailed analysis like the one that has
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been provided regarding the issue of access to information, will be necessary for each of
those areas in order to identify lacunae in protection, potentials for facilitation and monitor
progress. Especially developments under the umbrella of a “war on terrorism” are posing a
great threat to established human rights guarantees in general and rights that pertain to
communication processes in specific and ought to be closely followed. Analyzing these trends
through the prism of communication rights could further contribute to a more coherent
picture of how various legal and policy developments, that each may be well researched in
isolation, have a combined effect.
When the aim is understanding and monitoring the complex framework of EU
governance in order to improve public accountability, the increasing power of European level
actors that perform “not only legislative tasks, but increasingly significant executive tasks and
even what is often these days referred to as 'operational' tasks” ought to be high on the
research agenda (Curtin, 2004: 13). As Curtin envisages,
[t]his will most probably constitute the third phase of transparency, when the
role of the citizens and their various representatives will be to design and
participate in the architecture of a public accountability system of the EU.
(Idem: 14)

Furthermore, it must be recognized that it is not only public authorities that limit people’s
communication rights in a world in which privatization and liberalization have rendered the
strict legal distinction between private and public often bizarrely inappropriate. New ways
will have to be found to balance different rights and freedoms under novel circumstances
with specific attention to the preservation and enhancement of human rights, democracy
and the rule of law in Europe.4
More generally, deliberative theory will have to face the conundrum of translating a
naturally small‐scale process of deliberation into a formula that could be a meaningful
guidance for modeling deliberative practices in more and more large scale settings. Especially
the importance of mediated deliberation processes will require investigation into the nature
of media systems that would create the necessary conditions and that could serve as
blueprint for future policy, especially on a regional and global scale. Moreover, the potential
for and conditions under which existing and evolving arenas of communicative power, such
as international social movements can ensure increased responsiveness of decision‐makers

329

CONCLUSION
will be of increasing relevance for future research in this area.

Global Outlook
“In view of the subversive forces and imperatives of the world market and of the increasing
density of worldwide networks of communication and commerce, the external sovereignty of
states, however it may be grounded, is by now in any case an anachronism. Also the
increasing global dangers which have long since united the nations of the world unwittingly
into an involuntary risk society render a practical necessity the creation of politically
competent organizations on the supranational level”
(Habermas, 1998: 150)
It has been argued that the development of governance structures beyond the nation‐state is
mandatory in an age of globalization and will require novel organizational structures of
human social and political community. The challenges the EU is facing today are thus not
only relevant to this confined region but are exemplary of global developments that
challenge the notions of sovereignty, democracy and citizenship. While the EU is but one
experiment to adapt to those new circumstances, it will be inevitable to re‐think democracy
in the context of regional and global governance.
One promising model of democratic organization that has been argued to hold the
potential of alleviating the current dismays of political institutions removed beyond citizens’
scrutiny and thus accountability is inspired by the ideal of deliberative democracy. In the
present context, the mass‐mediated fora of the public sphere are hereby of special
importance. Their democratizing potential is being argued for as the major feature to be
considered in policy‐making and regulation.
In order to fully realize that potential, it has further been argued that any conception
of deliberation will have to be put into the overall context of human rights and more
specifically communication rights that go beyond the realm of the mass media. It is likely that
more processes of regional integration will occur, if in different institutional adorn, in the
face of global developments. Organizational forms such as the Southern Africa Development
Community, the African Union or NAFTA are but a few examples. In all those cases, there will
be a critical point when people whose lives will be impacted by decisions that are taken
beyond the nation‐state and its democratic control mechanisms will demand a stake, a voice
in those proceedings. In these times it is simply no longer an option to shut out “ordinary”
people from the negotiating rooms of international organizations where national sovereigns
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take secretive decisions in the name of their subjects. Sovereignty has lost substantially on its
claim to absoluteness in an increasingly interdependent world, in which ICT has not only
enabled worldwide trade and the “embedding” of politics in markets, but also the
emergence of new social movements that supersede national boundaries and that have
started to demand accountability.
Information has by now widely been recognized as an essential good for citizens to
function in modern societies. The introduction of the World Wide Web brought about new
opportunities for interaction and thus ideas about new modes of political participation and
organization. Especially within the technology community and early adopters, enthusiasm
and visions of empowerment were voiced widely. Citizenship would be extended to and
changed by “the net” – we were all to be become netizens.5 Especially the novel
opportunities, the imagination of what could be, have also led legal philosophers such as
Bovens (2002; 2003) to develop arguments for the constitutionalization of a set of
information rights as logical entitlement of citizenship in the information society. He has
argued that the development from an industrial to an information society entails the
necessity to give the ideal of citizenship a new shape; one which would require the
constitutionalization of new rights to government information to account for the fact that it
is not material goods but information which influences the economic and social position of
individuals in societies. Therefore, he sees a demand for
a different definition of the traditional civic, political and social rights, but also
the development of a number of digital information rights that extend further
than the current regime regarding open government and the freedom of
information.
(Bovens, 2002: 321)
With his reasoning about the coming about of what he terms the digital Rechtsstaat Bovens
can be said to have demarcated a “quantum leap” within legal thinking about information
rights, since he places a norm, which has traditionally been viewed as primarily important in
order to ensure democratic control of decision‐making, firmly within the context of
citizenship rights (Curtin, 2000b: 41). Bovens concluded his later plea for a
constitutionalization of citizens’ information rights with the emphasis that “such embedment
is particularly important in European constitutions, in light of the shift of political power in
Europe from national political arenas to the European Union” (2002: 339).
His argumentation is enlightening not only because transparency is increasingly seen
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as a requirement of “good governance” or even because it could lighten some of the burden
of the democratic deficit, but because it is “squarely part of the citizenship discourse at its
most fundamental level – that of democratic citizens in a fashion truly supplementary to
their (political) citizenship at the national level” (Curtin, 2000b: 41). Clearly, this reasoning
can easily be applied more broadly to as of yet less integrated organizations but also as an
intellectual blueprint for future forms of post‐national governance which seem increasingly
inevitable.
As Habermas projects the potentially global relevance of theorizing the legitimacy
base of the European Union:
Euroskeptics, desperate in the face of the completed process of currency
union, call for protection and exclusion; market Europeans, on the other hand,
regard currency union with satisfaction as the completion of a European
domestic economy. Distinct from both of these positions, Eurofederalists push
for a process that will transform existing international treaties into a political
constitution for Europe, as a way of achieving a broad basis of legitimacy for
the decisions of the European Commission, the Council of Ministers, and the
European Court of Justice. Finally, the cosmopolitan position is distinct from
all three of these. Cosmopolitans see a federal European state as a point of
departure for the development of a transnational network of regimes that
together could pursue a world domestic policy, even in the absence of a world
government.
(2003: 96, emphasis added)
If the founding rationale of the European Union was a reaction to the devastations of war
and a hope to sustain peaceful coexistence, its future moral significance could be to actively
pioneer the application of the ideals of democracy and human rights in new forms of
governance beyond the nation‐state.
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1

So, for example, concerning the issue of media pluralism in relation to the democratic function of
the mass media, which has long been especially hotly debated in the case of Italy, European law
could be of great influence. Also, choices that are made concerning liberalization and competition
rules and their application to the audiovisual services are deliberately taken at the European level
and might as well be reconsidered.

2

For a forceful argument for a participative public space and analysis of prevalent logic of
instrumental liberalism applied to information policy within the EU see also Venturelli (1998).

3

It has also been argued that the different institutions of the EU would have to answer to different
standards of transparency according to their varying degree of democratic legitimation (Settembri,
2005, Héritier, 2003). However, the direct legitimation of the European Parliament can hardly be
construed to mean a less rigorous standard of transparency to be reasonably expected – after all,
one of the crucial functions of this institutions would certainly be to link public debate and the
decision‐making progress, providing for a platform to enhance public deliberations on issues of
common concerns. It may mean the lack of even rudimentary democratic legitimacy of the
Commission's representatives makes its non‐transparency even more serious compared to other
institutions. Also, it is hard to imagine why politicians such as heads of state or ministers that
come together in the Council, even if legitimized in their role by democratic elections, should from
that point on be exempted from operating publicly and justifying their choices in open debate.
Beyond this principled argument, it must be considered that the institutionalized and permanent
nature of negotiations within the EU’s institutions can hardly still be considered comparable to
traditional diplomatic encounters. After all, there is a common constitutional project in the making
with an ambition to create a supranational body‐politic built on values such as democracy, the
respect for human rights and the rule of law. It is then hard to understand why deliberations about
issues such as a common immigration policy ought not to be conducted in public.

4

A recent example may be the issue of liabilities of Internet Service Providers (ISPs) when it comes
to copyright infringements. While under the eCommerce Directive, no active monitoring obligation
was envisaged, divergent national interpretations of the Directive have led to legal uncertainties
and have prompted some ISPs to respond by voluntary adoption of Internet filtering systems in
order to prevent future liabilities.

5

For an early elaboration of the term see for example. Noack (1996).
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Samenvatting
Deze dissertatie heeft tot doel het discours omtrent “communication rights”
(communicatierechten) te relateren aan de discussie aangaande de democratische
legitimatie en verder uit te wijden over de relevantie van deze relatie door in het
bijzonder te kijken naar de Europese Unie (EU). Vanuit empirisch perspectief is de
aandacht gericht op het identificeren van de meest belangrijke Europese regelgeving
en beleid die de communicatierechten van burgers beïnvloeden. In het bijzonder
wordt getracht een kritische analyse te geven van de ontwikkeling van één van de
belangrijkste rechten in de context van de EU: het recht op informatie.
Door middel van een aantal aparte theoretische en empirische
beschouwingen wordt dit vraagstuk onderzocht. Deze zijn samengebracht in het
werk dat voor u ligt.
Het eerste gedeelte van deze dissertatie heeft tot doel het concept
communicatierechten te verduidelijken. Allereerst wordt vanuit een historisch
perspectief de ontwikkeling van het internationale politieke en wetenschappelijke
discours geschetst. Nadien volgt een kritische bespreking van het concept vanuit
verschillende invalshoeken en wordt het conceptuele referentiekader van de
dissertatie in dit veld geplaatst.
Het

tweede

gedeelte

van

de

dissertatie

verbindt

het

concept

communicatierechten met de huidige academische discussie aangaande de
legitimatie van supranationale regelgeving zoals door de EU. Er wordt een korte
schets gegeven van het debat betreffende het “democratisch tekort”. Vervolgens is
er aandacht voor de aannames en vereisten van democratische modellen die de
focus leggen op de burgerlijke competentie om “communicative power” uit te
oefenen als meetlat voor het legitimeren van regelgeving, waarna de toepassing
hiervan wordt geschetst op het geval van de EU. Afsluitend wordt de noodzaak voor
erkenning van communicatierechten voor Europese burgers beargumenteerd
evenals hun inclusie in Europese wetgeving en beleidsinstrumenten.
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In het derde gedeelte worden de meest relevante gebieden van EU wetgeving
en beleid nader bekeken, met name het effect dat deze hebben op sommige van de
eerder besproken communicatierechten. Tevens wordt het onlangs voorgestelde
Europese communicatiebeleid in dit kader geanalyseerd.
Nadat het belang van communicatierechten voor Europese integratie
duidelijk is gemaakt, wordt er bijzondere aandacht gegeven aan één van deze
rechten: het recht op toegang tot informatie. Door middel van twee case studies zal
er een diepere analyse plaatsvinden van het belang van dit specifieke recht in
Europese context. De keuze voor juist dit communicatie recht berust op twee pijlers.
Allereerst, zo wordt beargumenteerd, is het recht op informatie het meest basale
recht van alle communicatierechten. Zonder de aanwezigheid van dit basis recht is
een levensvatbare democratie niet mogelijk. Ten tweede is het juist dit recht dat in
de huidige discussies en juridische ontwikkelingen binnen de EU centraal staat, met
name sinds de recente problemen met de ratificatie van een Europese Grondwet.
Tevens is het ook één van de rechten die onder druk is komen te staan na de
gebeurtenissen op 9 september 2001 en de antiterrorismemaatregelen die sindsdien
zijn genomen.
De eerste case studie bestaat uit de ontwikkelingen rond het recht op
toegang tot EU documenten.
Tenslotte is er aandacht voor de rol van het recht op informatie in relatie tot
de eisen die gesteld worden aan een eerlijk en juist proces. Er is specifieke aandacht
voor met name die gevallen waar individuen en groepen worden verdacht van het
financieren van terrorisme, op wiens financiële eigendommen beslag is gelegd door
middel van Europese (implementatie‐) wetgeving en die vervolgens trachten om hun
vermelding op “terrorisme blacklists” aan te vechten.
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Summary
In its totality, the present work seeks to relate the discourse around communication
rights to the specific debate about democratic legitimacy and to elaborate its relevance by
specifically focusing on the nature of the emerging polity of the European Union (EU).
Empirically it aims at identifying the most salient measures taken at EU level that impact
communication rights of its citizens and, more specifically, at providing a critical analysis of
the incorporation and development of one of the most important of communication rights in
EU law and policy; the right to information.
This aim is achieved by means of several separate theoretical as well as empirical
investigations, which have been compiled in the present work.
The first part of the dissertation seeks to clarify the concept of “communication
rights”. It starts from a historical perspective to sketch the development of the international
political and scholarly discourse. Subsequently, different perspectives on the concept are
critically discussed and the dissertation’s conceptual frame of reference situated in the
debate.
The second part of the dissertation links the concept of communication rights to
ongoing scholarly debate concerning the legitimation of supranational rule‐making such as
within the EU. The debate surrounding the “democratic deficit” is briefly outlined.
Subsequently, assumptions and requirements of conceptions of democracy that emphasize
the civic competence to exercise communicative power as a yardstick for legitimate rule‐
making and their application to the specific case of the EU are presented. It concludes by
arguing for the recognition of communication rights as essential entitlements of European
citizens and their incorporation in European legal and policy instruments.
In a third part, the most relevant areas of EU policy and law which affect some of
those rights are identified and the recently proposed European Communication Policy is
analyzed in this light.
Having established the relevance of communication rights for the future of European
integration, one of these rights, the right to access to information, will be examined more
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closely by means of two separate case studies. This choice is guided by two considerations.
Firstly, the right to information will be argued to be the most basic of all communication
rights, without which no form of democracy can be viable. Secondly, it is this right, which has
come to the forefront of recent discussions and legal developments within the EU structure
as a consequence of its perceived legitimacy crisis, accelerated by the most recent obstacles
faced by the ratification of its Constitutional Treaty. It is also one of the rights that have
come under pressure after the events of 9/11 and the counter‐terrorism measures that have
since been taken.
The first case study will comprise the legal developments around the right to access
to documents in Community law.
Lastly, the role of the right to information in its relation to requirements of fair trial
will be considered specifically in cases of individuals and groups suspected of financing
terrorism whose financial assets have been frozen by (implementing) EU measures and who
are subsequently seeking to challenge their inclusion in “terrorism blacklists”.
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