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As has become clear in the previous section, communication rights encompass not only a
widearrayofissues,butarealsosubjecttoadivergentspectrumoflegalandpolicyareas,
which are not easily located within European governance. The fact that they are not
recognized as a coherent set of rights may be one of the main reasons for this dispersed
situation. Another is the nature of the EU's competences transcending the borders of
MemberStates.Itisthusbeyondthereachofthepresentstudytogiveacomprehensiveand
detailedanalysisofeachoftherelevantdomains.


Bymeansofacasestudy,thefocuswillthensubsequentlylieononeoftherights,

which has come to the forefront of international discussions about the legitimacy of
governancebeyondthenationstate1andwhichhasbeendevelopingdynamicallyespecially
withintheEUduringrecenttimes:theaccesstoinformation.

Thecaseagainstsecrecy
“ApopularGovernment,withoutpopularinformation,orthemeansofacquiringit,isbuta
ProloguetoaFarceoraTragedy;or,perhapsboth.Knowledgewillforevergovernignorance:
AndapeoplewhomeantobetheirownGovernors,mustarmthemselveswiththepower
whichknowledgegives”
LetterfromJamesMadisontoW.T.Barry(1822)
Mostoften,theaccesstoinformationistiedtodiscussionsoftransparency,regardedasan
essentialelementofdemocraticsystemssinceitenablesadialoguebetweentheechelonsof
power and the general public that is thus enabled to make an informed evaluation of
ongoing decisionmaking processes. Without access to information, it would be
inconceivable that viable public deliberation could take place. The degree to which
information is clear and accessible thus becomes an important criterion for democratic
legitimacy,sinceopennessisapreconditionforaccountabilityandcitizenparticipation(Stie,
2007).Inthiscontextthefreedomofinformation2hasalsobeenreferredtoasthe“oxygen
ofdemocracy”(ascitedinMendel,2003:iii),sincethechecksandbalancesinademocracy
canonlyvalidlyfunctiononthebasisofapublicthathastherighttoscrutinizetheactionsof
theirleadersandengageinpublicdebateabouttheiractions.Thefunctionoftransparency
in a democracy then is to hold authority accountable and is served by means of enabling
citizenstoholdpublicauthorityliableinorderto“counter‘acapture’ofpublicinstitutions
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byspecialinterestgroups”(Stein,2001:494).Ifrelevantinformationaboutmattersofpublic
interestaremadearcanaimperiinoviablepublicreflectionisconceivable,which,inaddition
to rendering decisions taken weakly legitimized, bears the great danger of the abuse of
power.Secrecythenisseentounderminedemocracyandtoresultin“distrust,cynicismand
apathyamongcitizensandclosedmindsamongpolicymakers”(Bunyan,2002).

Anemerginginternationalstandard
While the first law on access to information can be found as early as1766 in the Swedish
FreedomofthePressAct,thepastfifteenyearshaveseenasurgeinfreedomofinformation
laws worldwide (Access Info Europe, 2006).3  According to Banisar (2004), a number of
reasons have contributed to this development: (1) international pressure emanating from
bodiessuchastheCouncilofEurope,theUNortheWorldBank,(2)developmentstowards
the“informationsociety”includingtheproliferationoftheInternetandtrendstointroduce
egovernment services that have created an increased demand for openness, (3) the
inclusion of the right to access information held by government into (new) national
constitutionsand(4)theoccurrenceofandreactiontocorruptionandscandals.Thelatter
has been intensified after the fall of the Berlin Wall in 1989 and with the growth of civil
societygroupsdemandingaccesswhichcontributedtoawaveofnewlawsinthelate1990s
andearly2000s(Right2Info.org,2008).Inaddition,thepreoccupationwiththisspecificright
correspondstoanincreasingcomplexityofgovernanceinaglobalizingenvironment,which
has not only affected the abilities of national authorities to govern, but which has also
brought new actors into play, ranging from private business and nongovernmental
organizationstointernationalandsupranationalorganizations,whoarenotdemocratically
accountable. In fact, when rulemaking that is directly impacting citizens is no longer the
exclusive domain of democratically elected national governments, it has been argued that
the right to information in fact becomes a civil right within information societies (Bovens,
2003).4


Today,accesstoinformationiswidelyheldtobeanessentialhumanrightwhichis

mirrored in an increasing number of treaties, resolutions and guidelines adopted by
international organizations. Accordingly, while in 1990 only 13 countries had access to
information laws in place, as of June 2008, it were 78 and the number is likely to rise
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consideringthatmanycountriesareintheprocessoflegislatingontheissue(Right2Info.org,
2008).5


In 2006, of the 46 member states of the Council of Europe 39 had laws in place

regulating the right to access to information held by public authorities, whereas 32 went
beyond guaranteeing a right merely to official documents to include a broader right to
information(AccessInfoEurope,2006).


Inaddition,theserecentdevelopmentshavenotstoppedshortatthenationallevel.

In1998theUnitedNationalEconomicCommissionforEuropeadoptedthesocalledÅarhus
ConventiononAccesstoInformation,PublicParticipationinDecisionMakingandAccessto
Justice in Environmental Matters.6 In November 2008, the Council of Europe adopted the
more general European Convention on Access to Official Documents.7 With the
intensificationofnationalandinternationaldevelopmentsconcerningtherighttoaccessto
information,anumberofcommonstandardsarenowslowlyemergingsuchastheequality
in access irrespective of nationality or citizenship, the irrelevance of the requestor's
motivation for seeking access, the application of provisions to all public bodies and
acceptabletimelimitsandcoststoprocessarequestforaccess(AccessInfoEurope,2006).8

OpennessasahumanrightsstandardandinthejurisprudenceoftheECrtHR
ThefreedomofinformationwasrecognizedearlyinthehistoryoftheUnitedNations,when
theUNGeneralAssemblyin1946adoptedtheResolution59(1),acknowledgingthefreedom
of expression as the “touchstone of all the freedoms”. In the Universal Declaration, the
freedomofinformationissetupaspartofthefreedomofexpression.Article19includesthe
“righttoseekinformation”,implyingapositiveobligationbygovernmentsandotherholders
ofinformationtoprincipallymakeinformationaccessible.UnderArticle10oftheEuropean
Convention, there is no such provision and thus, no principled right of access to public
information.Eventhough,theECrtHRhadalreadymadeconcessionsconcerningtherightto
information on environmental hazards9, the ECrtHR had further maintained a similar
interpretationofthescopeofArticle10asintheLeander10case,whereithadstatedthat:
The right to freedom to receive information basically prohibits a Government from
restricting a person from receiving information that others wish or may be willing to
impart to him. Article 10 does not, in circumstances such as those of the present case,
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confer on the individual a right of access (…) nor does it embody an obligation on the
Governmenttoimpart(…)informationtotheindividual”(emphasisadded)
Inthreeothercasesbetween1989and199811,theCourtdidnonethelessrecognizethatto
deny access to the information in question did violate the right to private and family life
underArticle8oftheConventionandimposedapositiveobligationonthestatetoensure
respectforsuchrights.Effectively,theCourtmadesuretolimititsreasoningtothespecific
circumstancesofeachcase,however,andtherebylimitedthescopeoftherighttoaccessto
informationseverelybyrelyingontherespectforprivateandfamilylife,thusbynomeans
establishing a principled recognition of freedom of information as part of the freedom of
expression(Mendel,2003:13).Yet,initscaselawonthefreedomofexpression,theECrtHR
hadrepeatedlymadeclearthattheConvention’sstrongprotectionoffreedomofexpression
restsinsignificantmeasureonthe“public’srighttoknow”’,implyingtherighttofreedomto
receiveinformationthroughthemedia.12Theindividualcitizen’s“righttoknow”aboutthe
processesandoutcomesofdecisionmakingonherorhisbehalfinturnmakesitespecially
important to facilitate a maximum of access by journalists, since they must be enabled to
liveuptothe“watchdog”functionofthemedia.AsHamelinkpointsout,“theunhindered
accesstopublicrecordswilleffectivelycontributetoindependentjournalisticinvestigation
ofcrucialsocialissues”,whichreferstoboththe“agendasettingfunctionofthemediaand
theoftencitedwatchdogfunctionofjournalismtowardspoliticalleadershiponbehalfofthe
citizens”(2004:46).


Only three years ago, in 2006, the ECrtHR for the first time ruled Article 10 of the

European Convention to be applicable to a case concerning a refusal of access to
administrativedocumentsrelatingtoanuclearpowerstationintheCzechRepublic.13While
eventually no violation was found, the Court here explicitly recognized that the refusal by
Czechauthoritiesdidconstituteaninterferencewiththerighttoreceiveinformationunder
Article 10. It notably marked the first recognition of the Court that any restriction on this
rightwouldhavetomeettherequirementsofArticle10(2),whichmeanssucharestriction
must be prescribed by law, have a legitimate aim and must be necessary in a democratic
society.LookingatearliercaselawoftheECrtHR,itthenbecomesclearthatincaseastate
refuses access to documents of public interest, serious public concern or ongoing political
debate,thereasonsgivenwillbecloselyscrutinisedbythejudgestoestablishwhetherthey
werelegitimate(Hins&Voorhoof,2007:125).AnotherexpectationisthatgiventheCourt's
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interpretation of the Convention as a living instrument, which is to be interpreted under
consideration of present day conditions, a recognition of the ECrtHR of a general right to
informationofthepublicmaybejustamatteroftimeaftertheabovementionedEuropean
Convention on Access to Official Documents will have entered into force (Idem: 121). The
emergenceofa“Europeanrightofaccesstoinformation”isthusclearlyonthehorizon.
While the EU is not a signatory to the ECHR, this recent case law may serve as a
sourceofinspirationtotheECJjudgeswhenfacedwithfuturecasesinwhichtheywillhave
to interpret the scope and reach of the right to access to documents in the EU. Recent
developments to incorporate a right to access to information, and commitments to make
processes more transparent, into the European constitutional edifice have prompted the
hopethattheEUmightevenbecomesomewhatofapioneerinthisregard(Curtin2000;van
Bijsterveld,2004).


In sum, the past two decades, the freedom of information has slowly become an

international standard (Goldberg, 2008), while an increasing amount of nationstates have
implemented corresponding legislation.14 In this environment, the “EU is in a position to
makeapositivecontributiontoconstitutionalrenewal[...]inotherwords,theEUcanmake
ussensitivetotheconstitutionaldemandsofthefuture”(vanBijsterveld,2004:18).

TherighttoaccesstoinformationandtheEU
The link between information and a more accountable EU and the quest to alleviate its
democratic deficit is rather obvious. In order to enhance accountability towards citizens,
information must be available about the representatives’ decisionmaking and outcomes.
When political agendas are defined, interests are mediated and European legislation is
developed,bothindividualcitizens’andorganizedinterests’inputisvitalfortheinstitutions’
fulfillmentoftheirrole;incongruencewiththeoftencitedprinciplethatEUdecisionsshould
be taken “as close to the citizen as possible”. Historically, however, the European Union
institutions unfortunately seem to have had very strong reservations when it comes to
facilitatingpublicinsightintotheproceedingsbehindthedoorsofnegotiatingrooms(Curtin,
2000; 2001). As Bunyan (2002) reminds us, it is precisely those policy areas (such as
immigrationandasylumorpolicecooperation),whicharepotentiallythebiggestthreatsto
civillibertiesandhumanrightswhichhavebeendevelopedinsecrecy–itisaratherrecent
development, and only after many fundamental decisions have already been taken, that
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democraticcontrolisstrengthenedbyincreasingthepowersoftheEuropeanParliament.If,
however, the legitimacy deficit is to be diminished and the citizenry in fact to regain the
status of the sovereign in this highly complex system of governance, this hesitation and
suspicionvisàvissheddinga“littlesunlight”onitsinternaldecisionmakingprocesseswill
prove counterproductive. In fact, if one recognizes open public debate as a sine qua non
conditionofdemocraticwillformation,theimplicationmustbetoconsiderpublicaccessto
governmentaldocumentsintermsofafundamentalright(Curtin,2000:8).
Thereisyetanothereffectoftheevolutionof“governance”,whichisespeciallyimportantin
theEUcontextandwhichmakestherighttoinformationevenmorepressingunderpresent
day conditions. In a time when “large corporations and government institutions have
relinquishedtheirpositionofsolepillarsofwisdomandaredependentfortheirinformation
supplyandattemptstoshapepolicytoalargedegreeonactorsinthefield”,Bovens(2002:
320)stressesthattransparencywithintheadministrativeprocessisoftheessence(seealso
Lodge, 2008). Thus, all information necessary to participate in these processes, whether it
emanates from public or private sources and whether it concerns legislative or
administrative decisions would have to be accessible. This way, the right to information
could not only contribute to increased democratic control and accountability, but also to
makingdemocracymorereflexivebyenablingnotmerelythedebateaboutoutcomes,but
byputtingimplicitstartingpointsandunderlyingassumptionstodiscussion(Bovens,2003:
96). This, of course, would necessitate making information public not merely during the
implementation stage of policymaking, but already at the point of agenda setting and
problem definition. During these stages, various informational inputs from all levels of
society could work to enlarge the scope of problems perceived by policymakers and to
improve the eventual outcomes of policymaking. This may be of yet more importance
withinapolitywhichischaracterizedbyamodeof“policymaking[that]oftentakesplacein
policy networks (...) [which] play an important role in prestructuring formal decisions”
(Héritier, 2003: 818, emphasis added) and which still lacks the vital intermediary of a full
fledged public sphere. Without access to information at the early stages of policymaking
there is a clear danger of preferential access to the debate as well as a structural bias
concerning the agenda. One of the biggest problems in this sense clearly is to counter
preferential access, not only formally but practically. As Hériter (2003: 3) concludes it is
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rathertheimbalanceintheusethantheformalrecognitionoftherightofaccessbycitizens
andorganizedinterestgroups,whilethegroupswhichare“alreadyawareoftheEU(…)are
those who take advantage of the possibilities of access in this phase”. EU decisionmaking
processesandbureaucracyarecomplicatedandmadeevenmoreopaqueandcomplexbya
multitude of informal committees, policy networks and Council meetings. The increasing
involvementofprivatepartiesduringpolicydevelopmentandimplementationintheEUis
alsochallengingtraditionalwaysofsecuringthe“basicvaluesofourconstitutionalsystems”
(van Bijsterveld, 2004: 24). In accordance to Boven’s (2003) proposition concerning
informationrightswithinthemodernnationstate15,shearguesthatinsystemsliketheEU
transparency can thus best be seen as an emerging legal principle, which will have to
supplementmanyofthefunctionsoftheprincipleoflegality.


In the meantime, the right to access to documents specifically and the principle of

transparency more generally, have gained a prominent place on the agenda of European
integrationduringthelastfewyears.Alreadyin2000,Curtinsignalledthreedevelopments
withintheEUtobenoteworthyinthisregard:(1)agradual“constitutionalization”ofaright
toaccesstoinformationforcitizens(seealsovanBijsterveld,2004),(2)theextensionofthis
right beyond EU citizens to “any natural or legal person residing or having its registered
office in a Member State” in the Treaty of Amsterdam and (3) an increasing facilitation of
accesstoinformationindigitalform.EspeciallysincetheTreatyofAmsterdamtheEuropean
Union has progressively incorporated the commitment to transparency in its structures,
explicitlyconnectingittothedebateaboutits“democraticchallenge”(Idem,2004:21).The
continuingtensionssurroundingaConstitutionalTreatyfortheEUafterthesecondpopular
novotes in 2005 (in France and the Netherlands) and 2008 (in Ireland) respectively have
oncemoregivenaforcefulsignofthetimesthatthereremainsafundamentalgapbetween
theEUanditscitizens.16 Today,atleastanothertwodevelopmentshavemadeityetmore
important to scrutinize this particular right within the EU framework: (1) the adoption of
Regulation 1049/2001 regarding public access to European Parliament, Council and
Commissiondocuments,whichiscurrentlyunderreview,andthecaselawithasgenerated
have had great impact on the form and nature of the right to access and (2) the
preoccupation with security in the aftermath of the events of 9/11 has brought this
emergingrightunderincreasingpressureandhasresultedintheadoptionofhighlyinvasive
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measures, which are removed from public scrutiny and rely on secrete information
inherentlyfavoringexecutivediscretion.17AsCurtinputsit:
Secrecy is in demand: it gives those in government exclusive control over certain
areas of knowledge and thereby increases their power, making it more difficult for
evenafreepresstocheckthatpower.

(2003:102)
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1

Demands to make international organizations more open in order to make them more
accountablehavealsoledtodevelopmentssimilartothosethathavetakenplacewithinnation
stateswithinorganizationsuchastheUNortheWorldBank(Curtin,2000).

2

Thereareotherimportantaspectstofreedomofinformationinadditiontothepoliticalone,such
as for example the access to one’s personal information as part of basic human dignity. Also,
thereistheaspectoffacilitationofeffectivebusinesspractices.Fromahumanrightslogicledby
thespiritofArticle29and30oftheUniversalDeclaration,thefreedomofinformationcriterion
couldfurtherbeinterpretedasplacingapositiveobligationonstatestoensurethatcitizenshave
accesstoinformationabouthumanrights.Thoseaspectswill,however,notbeconsideredhere
sincetheyarelessrelevanttotheconceptofdemocraticlegitimacy.

3

A notable example is the South African constitution, which provides for a broad right of
information,includingfromprivateentities,whileplacingtherightwithintheframeworkofthe
enjoymentofotherhumanrights.

4

Infact,Bovensgoesevenfurthertoargueforasetofinformationrights,whichwouldincludean
active role of government to provide citizens with the relevant information to determine their
legalposition.

5

 For a lists of countries and territories with freedom of information laws see:
(http://right2info.org/laws/VleugelsOverview86FOIACountries9.08.pdf). [Retrieved on 2 May
2009].
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6

Asof1July2008,therewere41partiestotheConvention.AstheCommissionpointsout,while
theConventionisobviouslyabouttheenvironment,itssignificancegoesbeyondtheissueto“the
heart of the relationship between people and government (...) it is also a convention about
government accountability, transparency and responsiveness” by creating rights and obligations
concerning access to information, public participation and access to justice. See online:
(http://www.unece.org/env/pp/).[Retrievedon12February2009].

7
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online: (http://www.accessinfo.org/data/File/Access%20Convention%20%207%20Main%20Prob
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8
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connectionbetweentherightofaccesstoinformationheldbytheStateanddemocracy”.

9
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informationasafundamentalhumanright.SeeforexampletheRecommendationNo.R(81)19of
the Committee of Ministers on Access to Information Held by Public Authorities as well as its
RecommendationR(2002)2.

10

 LeandervSweden(Appno9248/81)26March1987.

11

12

Gaskin v United Kingdom, (App no 10454/83) 7 July 1989; Guerra and Others v Italy, (App no
14967/89)19February1998andMcGinleyandEganvUnitedKingdom(Appno21825/93)9June
1998.
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11798/85) 23 April 1992, para. 43; The Observer and Guardian v United Kingdom (App no
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13166/87)26November1991,para.65.

13

SdruženiJihoeskéMatkyvCzechRepublic(Appno19101/03)10July2006.

14

ForanoverviewseeAccessInfoEurope(2006).

15

Hearguesthat,inatimewhen“materialgoodsownedbyanindividualnolongerdictatehisor
her economic and social position in society” while it has “become far more important to have
(control of) access to information and information channels” the latter becomes an essential
entitlementofcitizenship(Bovens,2002:321).

16

Still, there does not seem to be a serious reaction within the circles of power other than
contemplating how the reform treaty can be pushed through anyway. As Habermas (2008)
formulatesitinarecentessay,“withthismostrecenttourdeforce,Europeangovernmentshave
callouslydemonstratedthattheyaloneareshapingEurope'sfuture”(translatedbytheauthor).

17

SeeCurtin(2003).Foramoredetailedanalysisoftheroleofinformationspecificallywithinthe
practiceofterrorismblacklistingseeHoffmann(2008).
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