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Chapter Ten
WHAT DOES IT MEAN TO BE AN OFFICIAL MADHHAB?
HANAHSM AND THE OTTOMAN EMPIRE
Rudolph Peters

Introduction

In this paper I will explore the special relationship between the Hanafi
madhhab and the Ottoman Empire. I will do so by analyzing two aspects
of this relationship. First I will discuss the question of how Hanafi doctrine, between the twelfth and sixteenth centuries, was molded into an
imcqui\ocal body of rulings ready to be applied by the qadis. Secondly I
will examine how the relationship between the Hanafi and the other madhhabs was organized after the Ottoman conquest of non-Hanafi regions.
My conclusion will be that the result of this combined acti\ity was the
emergence of a distincti\e Ottoman Hanafism, one that accordingly was well
suited to the requirements of the bureaucratic set-up of the Ottoman state.
If someone would like to know the ruling of the Shari'a on some specific
legal issue and consults the standard fiqh texts, he is likely to be bewildered by the multitude of opinions, even within one madhhab. One of the
questions that has intrigued me for some time already is how such a fluid
doctrine full of contradictions could be enforced by courts. Or in other
words, how Islamic legal doctrine with its many conflicting \iews and rulings could be transformed into positi\'e law. In theoiy, three institutions
could play a role in this process: the madhhab, as a community of scholars
and a doctrine, the State, and the qadi. Here I will focus on the madhhab
and the State, since, in the Ottoman Empire, the role of the judge was
relatively minor in this respect. The State and the Hanafi jurists developed
a body of law that did not leave much room for judicial discretion on
points of law. In this paper I will first pursue how this transformation from
a scholarly, often contradicton- doctrine into a more or less homogeneous
body of law came about between roughly the twelfth and the seventeenth
centuries.
The second aspect of the relationship between the Hanafi madhhab and
the Ottoman State became practically relevant after the Ottoman conquests
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of the Arab Middle East, in the early sixteenth centurv". For t h e n the
Ottomans began to rule over large groups of Sunni Muslims following
other madhhabs. I will show that the State, on the basis of existing Hanafi
doctrine, elaborated a law of conflict that clearly regulated the position of
the other madhhabs and their judges.

Transforming the doctnne into positive law
T h e process of transformation of the Shari'a into positi\e law is an operation in which the jurists of a madhhab, the State, a n d the qadis have a
role to play. These roles may \ a i y . O n e may think of a model in which
the State has a limited role in the process: it creates law courts and appoints
qadis to whom the application of the doctrine is entrusted. These qadis
then have extensive discretionaiy powers in applying the Shari'a according to their independent reasoning iijtihdd). Since they are not boimd b\'
a clear and unequivocal body of rules, they can adjudicate cases on their
o\\Ti merits, using only the broad princi]3les gi\en by the Shari'a doctrine.
This rvpe of justice would resemble closely what M a x ^\'eber called hadiJustiz- This is the situation in present-day Saudi .Arabia, where the qadis
are free to adjudicate according to any ruling within the Hanbali madhhab and e\en from other madhhabs. if their ijtihad leads them there.'
This is also the wa)- Lawrence Rosen describes the modus operandi of the
Moroccan qadis.- .At the other end of the spectrum we would ha\'e a state
which con.siders itself the only source of the law to the exclusion of the
legal scholars: Po.siii\e law then is what the State enacts and the qadis
have to apply, without much room for discretionaiy decisions. T h i s is the
state of affairs that pre\ails in most of the Islamic world these days, now
that nearly e\'enwhere Islamic law. to the extent that it is a|3]3lied, is
enforced through state-enacted laws. T h e O t t o m a n type of justice that
existed between the sixteenth and the nineteenth centuries stood some\vhere benseen these two extremes. The Hanafi jurists and the Stale defined
precisely what the pre\-ailing Hanafi doctrine \\as, thus creating an unequi\ocal body of rules and restricting the qadis" freedom in choosing specific
\iews from Hanafi doctrine.
T h a t the State could thus interfere with the doctrine of the law was not
self-evident. There is no agreement among the different madhhabs that this
is allowed. If a qadi is appointed on the condition that he adjudicates
according to one m a d h h a b , all madhhabs, except the Hanafis, regard the
appointment as \'oid. or they hold that the a])pointiTient is vahd. but the
stipulation inoperati\e. at least if the qadi is a mnjtahid.'' If the head of state
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{imam} orders or forbids a qadi to follow a certain m a d h h a b in specific
cases, such an order or prohibition would also be void.^ T h e only way for
the State to influence the administration of justice, according to these madhhabs, is to prohibit the qadis from hearing certain types of cases.
For the Hanafis an appointment on the condition that the nominee exclusively applies one certain madhhab is valid, but only if he himself belongs
to that madhhab. According to them, sentences pronounced by qadis according to the doctrine of another m a d h h a b are invalid, since they cannot but
be motivated by false and arbitrary personal \iews {hawd bdtil). Later Hanafi
jurists asserted that a qadi who is a muqallid may only adjudicate according to the correct opinion of the m a d h h a b (sahih al-madhhab, md 'alayh al'amal wa l-fatwa) and that, in addition, the sultan may oblige him to do
so.^ Their argument is that decfsions based on other views are ultra xires,
since the qadi has exceeded his competency, which is to give judgment
according to the correct Hanafi opinions.
This process shows interesting siinilarities with the Roman Lex citandi,
enacted in AD 426. This law had the saine objectives, namely, imposing
some order on the legal doctrine elaborated by the R o m a n jurists. It
instructed judges to follow only the opinions included in the works of five
specific jurists, regarded as eminently authoritati\e, and gave niles to select
an opinion in case of difference of opinion among them.''

Tlie role of the jurists
With regard to a specific point of law, the Hanafi madhhab usually gives
se\'eral opinions, for often the three founding fathers, Abu Hanifa, Abu
\'usuf, and M u h a m m a d al-Shaybani held diflFerent views. O n some issues
there were even more views, since other opinions, ascribed to less important jurists from the formative period, such as Zufar or al-Hasan b. Ziyad
also found their way into the standard Hanafi works. In the older, more
concise works, the various views would just be juxtaposed. In more extensive works, such as al-Mabsut by al-SarakhsT (d. 483/1090), and in the collections of fatwas, the authors would argue why they would prefer certain
opinions, for instance because they considered the arguments in favor of
them stronger, or because they regarded them as more fitting to changing
social circumstances. Such preferred views could become generally accepted
and then find their way into the standard textbooks.' But in general, the
different opinions were juxtaposed without an indication of what opinion
was more correct. In the early centuries of the Hanafi m a d h h a b this did
not pose many problems. Lawvers, be they qadis or muftis, were supposed
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to be mujtahids to some extent and capable of distinguishing between correct and incorrect views. However, gi-adually it was felt that the scholars
were losing this ability. Nevertheless, they had to work with these standard
texts of the Hanafi m a d h h a b . In order to find the authoritative and correct views, they could no longer rely on reasoning based on proofs [adilla]
or on content. Instead, formal rules were needed for muftis and qadis to
guide them in making the right selection of opinions.
During the late twelfth century jurists began to argue that there was a
hierarchy of authoritv' among the founders of the Hanafi m a d h h a b and to
formulate rules to determine whose opinion was most authoritative if there
was a difference of opinion on a specific issue." In the chronology of the
early .sixteenth-centuiy O t t o m a n jurist Kamalpashazade (d. 940/1,534), this
process coincided with the gradual extinction of the fifth class of jurists
lout of sevcni, consisting of those capable of determining authoritative from
non-authoritative opinions [ashdb al-tarjlh min al'muqallidin], such as alM a r g h m a n i (d. 593/1197i.'' T h e rules elaborated during the late twelfth
cenlun' were not yet unifbrin'" nor undisputed. .Some jurists, such as alGhazawT d. 593/11971. in his al-Hdwi al-Qiidsi, continued to argue thai it
was better to examine the strength of the arguments tor each opinion rather
than to be led by formal criteria.'' However, the doctrine that finally prevailed was the fbllowing: If confronted with conflicting opinions on an issue,
the qadi or mufti must first follow the opinion of Abu Hanrfa. then that
of Abu Vusuf. then that of M u h a m m a d al-Shaybani and finally those of
Zufar or al-Hasan b. Ziyad iwithout preference for either of them). Slightly
different criteria were also proposed but did not prevail.'- Even as late as
the sixteenth centun' there were differences of opinion, e.g., about whether
Zufar and al-Hasan b. Zivad occupied the same rank or whether Zufar
was more authoiitati\e.'' Later scholars added the rule that in questions
related to the administration of justice Abu Vusuf "s opinion was to be preferred and in cases touching upon the cognate relationships \dhaicu l-arhdmi
M u h a m m a d al-Shaybani's view. If no opinion of any of the older jurists
was known, then the opinion must be adopted of the majority of scholars
from the fbllowing centuries, such as Abu Hafs al-Kabfr id. 216/831), alT a h a w i id. 3 2 l / 9 3 3 ) , .Abu J a ' f a r al-HinduwanT 'd. 362/973), or .Abu
1-Layth al-SamarqandT id. ca. 390/l()00>. A final rule was that if on one
issue there were U\o views, one based on analogy and the other on istilisdn,
the latter should be adopted.'^
Through this process. Hanafi opinion by the sixteenth centuiy had become
standardized, unequivocal, and easy to apply.'' .Although the textbooks still
mentioned the different opinions with regard to one issue, thev clearly indicated which opinion was the prevailing one. T h e following passage from
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Midtaqd al-abhur by Ibrahim al-Halabi (d. 956/1549), one of the most popular textbooks in the Ottoman Empire,"' makes this clear:
Some people wanting to acquire more knowledge liave asked me to compile a
book containing the issues dealt with in [the Compendium by] al-Qiidurr [d. 428/1037],
in al-Muktitdr [li l-Jativd, by al-Mawsilr, d. 693/1284], in Kanz [al-daqd'iq by alNasafi, d. 710/1310] and Wiqdyat [at-riivdya fi masd'il al-hiddya. by Taj al-Sharr'a,
d. 8th/14th c.] in an easy and accessible sU'le. I responded to this request and
added some indispensable issues dealt with in the Majma' \at-bahrayn wa-multaqd alnayyirayn, by Ibn al-Sa'ati. d. 694/1285] and a small part from al-Hiddya [Ijy alMarghlnani, d. 593/1197]. I clearly indicated the controversies among our Imams
and [v\ith regard to each issue] I have first mentioned the most preferable opinion [at-mjati) among those held by them, and then the other opinions. However.
in some places I have specifically connected them [the opinions not mentioned
first] with words expressing preference 'al-taijih) [^hlhammad Shaykhzade: such as
"the correct opinion, the preferable opinion, the opinion to be selected for giving
fatwas'"]. Regarding the controversies among the later scholars or among [the
authors of] the books I just mentioned, all views that I introduced with the words
"it has been said" {qila) or "they have said" iqdlu), even if they are linked to words
like "the correct view" ial-sahih] are less preferable than opinions not introduced
in such a way.''

The final stage of this development was reached in the nineteenth
when te.xts on certain topics were written that only contained the
itative opinions, leaving out the rejected views. Examples of these
textbook on Islamic criminal law by ' O m e r Hilmi'" a n d the legal
lations by the Egyptian Qadri Pasha.

centuiy
authorare the
compi-

Tlie role of the State
When the Ottoman State emerged, the Hanafi m a d h h a b , brought by the
Seljuqs from Central Asia, was already well established in .Anatolia. Therefore
it was the obvious choice for an official m a d h h a b . T h e State appointed
Hanafi qadis and at a certain moment began to instruct them to apply
exclusively Hanafi doctrine. .As we have seen, the Hanafi m a d h h a b was
the one that accepted such administrarive practices without reservations.
Moreover, according to this m a d h h a b , Hanafi qadis, especially if they are
muqallids, must follow the most authoritative opinion of the madhhab. If
they do otherwise, their sentences are void. T o emphasize this point, a sultanic order was issued in 1537 to enjoin the qadis in AnatoUa and the
Balkans (Riim) not to follow Shafi'i opinions for certain purposes.'"'
Furthermore, the Ottoman sultans began to instruct qadis when they were
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appointed that they must adjudicate according to the most authoritative
Hanafi views. T h e standard formula used in the letters of appointment was:
(. . .) to adhere to enforcing the provisions of the laws of the Prophet and to applying divine commands and interdictions, not to overstep the boundaries of the true
Shari'a. properly to follow in the questions that present itself the various opinions
[transmitted] from Hanafi imams, to find their most correct opinions asahh-i nqudl)
and to act accordingly.-"

T h e sultan, however, could decide for whatever reason to instruct the qadis
with regard to certain cases to follow not the prevailing view, but another,
less authoritative opinion. In the sixteenth century, there were already thirtytwo of these orders.-' Many of them date from the period of office of the
famous Ottoman state mufti {shaykh al-Isldm) Abu l-Su'iid (d. 982/1574).-Sometimes such an order would just corroborate an already existing preference of certain muftis for a .specific opinion. Often, however, the sultan,
prompted no doubt by leading jurists, would introduce a change in the
legal system by enforcing a view that was regarded as weak and without
authorirs'. I will give tvso examples, one in which the sultan corroborated
an existing preference and one in which the sultan abolished an authoritative opinion in favor of a weaker one.
In the Mtdlaqd al-abhur the fbllowing statement is m a d e regarding a marriage concluded by a legally capable woman without the consent of her
matrimonial guardian. T h e authoritative rule, ascribed to .Abu Hanifa, is
that such a woman can validly contract her own marriage and that her
marriage guardian can demand rescission of the contract bv the judge in
the event she has married herself to a person who is not her coecjual:
Marriage concluded l)y a free woman of full legal capatity is valid. Ho\\"c\cr. the
marriage guardian is entitled to oppose [such a marriage] if the husband is not
her coctiual kiif . .Al-Hasan b. Ziyad [d. 201-/819]. however, has reported from
the Imam [.\bu HanFfa] that it is not valid and Qadiklian [d. 592/1196] has
issued fanvas according to this opinion. .According to .Muhammad [al-Shavbanf,
d. 189/805] ^ucli a marriage is concluded conditionally [i.e.. conditional on the
guardian's api)roval] even if the husband is her coequal.''

T h e commentator M u h a m m a d Shaykhzade icl. 1078/1667) ob-scives regarding the alternative opinion of Abu Hanifa transmitted by al-Hasan b. Ziyad:
This opinion is more correct and cautious and therefore preferable for fatwas in
our days because not eveiy matrimonial guardian is proficient in litigation and not
even,- judge is just. Therefore it is more appropriate to close this door, especially
now that an order to that effect has Ijcen issued bv the Sultan and that he has
instructed muftis to issue fatwas accordinglv.^'
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This seems to be not entirely accurate. T h e text of Abii 1-Su'ud's Ma'ruzat
mentions that the sultan imposed an opinion of M u h a m m a d al-Shaybani,
according to which a legally capable woman may not conclude a valid
marriage without her matrimonial guardian's consent, unless she does not
have one. In that case, it is not required for her to obtain the qadi's
approval for concluding a valid marriage, unlike persons who are legally
incapable such as minors.-^ T h a t the sultan imposed al-Shaybanl's opinion
rather than the alternative view of Abu Hanifa transmitted by al-Hasan b.
Ziyad must have had practical reasons. According to the latter opinion, it
must first be examined whether or not the bridegroom is a coequal before
the validity of the marriage can be established, whereas according to alShaybanT, no marriage is binding without the guardian's consent. .'Mthough
the .sultan did not follow precisely the opinion that the jurists preferred for
giving fatwas, he evidently followed a trend a m o n g the jurists aimed at
imposing greater familial control over females.
Another sultanic order dealt with the law of qasdma lextrajudiciary oath,
repeated 50 times). When a body, with traces of violent death, is found
on private property, the next of kin, after a special procedure consisting
of accusing the owner or inhabitants of the property and having them
swear a number of oaths, can demand the victim's blood price from them.
In this connection, Abu Hanifa and M u h a m m a d al-Shaybani hold that the
owner's solidarity group ['dqila) is liable, whereas according to Abu Yusuf "s
view, the actual occupants (owners or tenants) and not their soUdarity
groups must pay it. T h e latter opinion was weaker, according to the formal rules, but socially more beneficial. For its enforcement would stimulate the vigilance of the residents and their diligence in keeping their
neighborhood safe, since they themselves and not their solidarity groups
were held liable. For that reason it was imposed by a sultanic order.-''
Other sultanic orders regarded the punishment of Muslims or Christians
for insulting the Prophet Muhammad,-' and the violation of price regulations for money lending (via kilas).''^
When Egypt became autonomous during the nineteenth centuiy, the
same procedure was used by the khedives in the field of Shari'a justice.
In 1858 the qadis were ordered to apply the opinion of Abu Yusuf and
M u h a m m a d al-Shaybani in cases of manslaughter in order to determine
whether the killing had been committed deliberately or not.'^'^ T h e prevailing view within the Hanafi madhhab, held by Abu Hanifa, was that
criminal intent is only assumed to exist if the killer used a sharp weapon
or instrument that can sever parts of the body, or fire. According to Abu
Yusuf and M u h a m m a d al-Shaybani, however, there is criminal intent if
a weapon or implement is used that as a rule is lethal. Since in Egypt
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people were often killed by being beaten with the nabbut, the long wooden
stick Egyptian peasants usually carry with them, the khedive gave the less
authoritative opinion force of law, so that killers using these sticks could
be sentenced to death. A similar decree was issued in 1873, instructing
qadis to follow Abu Yusuf's non-authoritative view according to which a
\IusliiTi may be sentenced to death for killing a non-Muslim temporary
resident [musta'min).''"
A special type of state interference with the application of Hanafi doctrine is the introduction of a statute of limitations of fifteen years, by forbidding the qadis to take cognizance of claims after this period unless the
plaintiff had a legal e.xcu.se." Here the sultan did not order the judiciary
to follow a certain Hanafi opinion, but forbade the qadis to hear certain
cases unless the sultan himself had issued a special order regarding the
lawsuit.

From Hanafi monopoly to Hanafi hegemony
^Vllen in 1516-1517 the Ottomans concjuered large parts of the Arab
Middle East, they ruled for the first time over regions where the population followed non-Hanafi Sunni madhhabs. In these countries there was
already a tradition of coexistence of qadis belonging to different madhhabs. ''
In Egvpt and Syria the Ottomans p r e s e n e d this system of madhhab plurality, but placed it under Hanafi supremacy.'' T h e qadis belonging to the
other madhhabs were given the position of deputy i.nd'ibi to the Hanafi
Cjadi and v\ere thus subordinated to him. Onlv' the Hanafi C|adis were paid
by the State and rotated throughout the Empire as part of their career.
T h e other qadis were locallv- recruited and usuallv appointed for life." In
this section I will analyze hov\', after these conquests. I he Ottomans on the
basis of Hanafi doctrine regulated the position of these other madhhabs
and their qadis. I will shov\- that they v\ere able to use, with some specifications
and modifications, the existing Hanafi doctrines on these issues. Fhus they
created and enforced a Hanafi inter-madhhab law of conflict. I will focus
on two aspects of this law of conflict: the practical implications of the coexistence of cjadis fbllowing the different madhhabs and the status of their
sentences.
Qadis had several functions. They not only decided legal disputes, but
also registered important legal acts and contracts, such as the establishment of icaqfo 'charitable trusts), the sale of real estate, commercial partnerships, and marriages. T h e availability of qadis fbllovsing four diflerent
madhhabs enabled those who wanted to register their contracts and uni-
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lateral legal acts to select or exclude certain clauses or stipulations. For
instance, if the founder of a wa^/^ wanted to facilitate the replacement of
the waqf property by other property [istibdal), he would register the ivaqf
with the Hanbali qadi, since this school allowed this. O r if the relatives of
a minor girl whose father and grandfather had died, wanted to marry her
off" themselves rather than request the state authorities to act as marriage
guardians, they would register the marriage with the Hanafi qadi, since
this m a d h h a b allowed all male agnatic relatives to act as marriage guardians
for minor girls, whereas according to the other schools only the father or
grandfather could do so. Litigation, too, was affected by the coexistence of
cjadis of different madhhabs. T h e party who was able to choose the forum
could use this to his advantage. A woman who was irrevocably repudiated
would prefer to sue her ex-husband for maintenance before a Hanafi cjadi,
since only according to the Hanafis is she entitled to full maintenance. And
an abandoned wife, whose husband had left property for her maintenance,
could only sue for a divorce before the H a n b a h qadi.''
It is not clear how in the case of litigation the choice of forum was
determined under Mamluk rule. After the O t t o m a n conquest, Hanafi doctrine was applied. T h e Hanafi jurists, however, held opposing views concerning the jurisdiction of the various qadis. Abii Yusuf's position was that
the plaintiff could choose the forum. His argument was that he is the one
who claiins something that is due him and wants to redress a wrong.
Therefore, it is he who selects the court. M u h a m m a d al-Shaybani, however, disagreed with Abu YQsuf, at least in those cases where there are
several qadis, each with his own territorial jurisdiction or his own jurisdiction regarding persons (such as a militaiy qadi). In such a situation the
choice of forum is the defendant's. TItis means that if there are two qadis,
one with exclusive jurisdiction over neighborhood A and the other over
neighborhood B, a defendant living in B cannot be forced to answer a
claim before the court in A. Similarly, a civilian cannot be sued against
his will before a militaiy court. M u h a m m a d al-Shayf)ani's argument here
derives from the definition of defendant as "the one who is forced to defend
himself," whereas the plaintiff is the one who is free to sue or not to sue.
Since the defendant can be forced to answer a claim, the qadi must have
jurisdiction over him. This implies that only the qadi of the defendant's
place of residence or the civilian qadi (if the defendant is not a soldier) is
competent. M u h a m m a d al-Shaybani's opinion has become the authoritative one a m o n g the Hanafis.
However, his view did not apply to the situation in the large cities of
the Arab Middle East. Although there were several qadis in one town,
each belonging to a different madhhab, they all had full jurisdiction over
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the entire town (and its environs). In such a situation, M u h a m m a d alShaybanT's argument for giving the choice of forum to the defendant does
not apply and the plaintiff" may select any of these qadis, because they all
have the required jurisdiction. Nevertheless, the sultan, as mentioned by
Abu 1-Su'ud, forbade qadis to hear cases if the defendant had not agreed
to the choice of forum. This was within his powers, for, as the jurists point
out, if qadis acted against these instructions, they would exceed the terms
of their appointment and their sentences would be void.^'' T h e fatwa in
which the issue is dealt with is interesting and worth quoting:
Q; If Zayd, who is a Hanafi. dies while away [from his hometown], and his Shafi'i
creditors produce evidence of their claims [against the estate] in the absence of
the heirs, and if the Shafi'i qadi finds for them and the Hanafi qadi thereafter
issues execution on the judgment, is this legally acceptable?
A: No. The qadis in the Well-Protected Dominions [i.e.. the Ottoman Empire]
have been fijrbidden to gfive judgment contrary to the defendant's madhhab and
the Hanafi rjadi's order of execution is therefore null and void. .\bu 1-Su'ud.
Muhammad [al-.Shavbanr] held that the defendant's choice of qadi is decisive. This
is the ruling according to which fatwas must be issueti. Qadlkhan and Majma' nlfatdifd.'"

T h e fatwa probably points to the existence of a practice in the .Arab regions
of the Empire of applying Shafi'i law whenever the defendant failed to
appear in court. Under Hanafi law, the court in such cases cannot pronounce a sentence. It is clear that the Ottoman State wanted to uphold
Hanafi lavw even in cases where other madhhabs offered remedies for substantive and procedural legal problems. This, I believe, was motivated by
a bureaucratic tendency to impose uniformity in the administration of justice based on Hanafi doctrine, at the expense of pragmatic flexibility.
This fatwa leads us to the other issue, namely, the .status of the sentences pronounced by the non-Hanafi qadis. After the Ottoman conquest.
the Hanafi qadi in the .Arab regions was given precedence over the other
qadis.'" As appears from the fatwa quoted above, the non-Hanafi qadis
heard cases and pronounced judginents only with the defendant's con.sent.
However, for the enforcement of such a judgment, a vsarrant of execution
was required, issued bv' the Hanafi qadi, v\ho v\as higher in rank than the
others. In principle, all sentences of other qadis would be endorsed. The
basic rule here is that sentences based on ijtihad cannot be reversed by
other qadis. Its rationale is to prevent endless litigation. Vet there were
certain limits. Hanafi doctrine in this respect was veiy much like the modern law of conflict of many states with Western legal .systems, according
to which national courts, under certain conditions, inav apply foreign law,
but only if this does not violate the ordre public (public policy), i.e., es.sen-
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tial values of the legal system. For the Hanafi jurists, these essential values consisted in unequivocal texts of the Quran and hadith or the ijmd'.
T h e Hanafi qadi would issue warrants of execution for the sentences of
the other qadis unless they violated such texts as interpreted by Hanafi
doctrine."^ Hanafi textbooks list a number of issues that are legal according to other madhhabs, but cannot be endorsed by Hanafi qadis. .Among
these issues we find the following:
1. Capital sentences based on the qasdma procedure, i.e., fifty oaths sworn
by the victim's next of kin, a possibility recognized in Maliki law;
2. Sentences based on the testimony of one v\itness and an oath sworn by
the plaintiff, recognized by all madhhabs except the Hanafis;
3. Sentences upholding the validity of a temporaiy marriage (mut'a), recognized in Imami Shiite doctrine;
4. Capital sentences pronounced in spite of the fact that one of the victim's
female heirs has waived her right to demand retribution, valid under
Maliki law;
5. Sentences regarding a triple repudiation pronounced in one session as
a single one, based on an opinion espoused by some Hanbalis.^"
Through the application of this law of conflict, the Ottomans could both
uphold Hanafi supremacy and meet the practical demands of the local
population. HovsTver, we must not exaggerate the practical importance of
this system. It fiinctioned only in a few large cities. Elsewhere, the nonHanafis would appeal to their muftis, who would then act as arbiters, thus
enabling the population to live according to its own m a d h h a b . "
At the moment I have no information about whether the Ottoman system of a plurahty of jurisdictions under Hanafi hegemony continued to
function in Syria into the nineteenth centuiy. In Egvpt it was abolished in
1802.^- Later, in 1835^36, Egyptian muftis were forbidden to give fatwas
according to other inadhhabs^' and onlv Hanafi law was enforced.

Conclusion
In this paper I have argued that the application of Islamic law does not
necessarily leave the qadi much room for discretion. In the particular case
of the O t t o m a n Empire it can be shown that both Hanafi legal scholars
and the State developed tools in order to restrict the qadis in their freedom to choose legal opinions for their decisions. Hanafi scholars developed
formal criteria to determine which opinions were more authoritative or
more correct and held that sentences pronoimced in disregard of these
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rules were void. This was corroborated by the O t t o m a n State, which
enjoined the qadis, when they were appointed, to follow the most authoritative opinions of the Hanafi madhhab. In some cases, however, the qadis,
for reasons of expediency, were instructed by the sultan to follow other
opinions. In this way a typical Ottoman Hanafi doctrine came into e.xistence, with legal textbooks that, although they contained the whole range
of Hanafi opinions on a certain issue, could be read as clear legal codes.
T h e result was a uniform legal doctrine and a predictable administration
of the law.
When the Ottoman Empire, from the beginning of the sixteenth centuiy, f)egan to rule over regions with Muslim populations following other
madhhabs, the Hanafi monopoly was limited to the Balkans and .Anatolia.
Here the qadis and muftis were explicitly forbidden to follow other madhhabs, v\hich, it would seem, they sometimes did in order to circumvent
certain difficulties within the Hanafi doctrine. In the newly conquered areas,
however, the judges and muftis of other madhhabs were tolerated, but
under the supremacy of the official, state-paid Hanafi qadi. On the strength
of a sultanic decree, the coinpetence of these c|adis in regard to each lawsuit depended on the defendant's choice. T h e s(>ntences of non-Hanafi qadis
had to be approved and given a warrant of execution bv the Hanafi court.
Before doing so. the court would check whether the sentence violated, from
the Hanafi perspective, te.xts of the Q u r a n , the hadith, or the ijmd'. .As we
have lists of rulings that were regarded as unacceptable in this respect, we
have an idea about what, according to Hanafi scholars, was seen as the
inviolable core of Hanafi doctrine. I'his is comparable to the function of
public policy in the lavs of conflicts in m a i n Western or \\'estern-inspired
legal systems, which consists of the essential national legal principles that
may not be violated when courts must apply foreign law.
Ottoman Hanafi doctrine developed and was elaborated by Hanafi jurists
and the .State, acting in close cooperation. As a result of this cooperation
a legal doctrine and practice emerged that were both uniform and predictable. These qualities made the resulting legal .system well suited to the
bureaucratic character of the Ottoman State.
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