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SUMMARY IN ENGLISH 

Smuggling in International Law 

International law has engaged with smuggling since at least the end of the nineteenth 

century, with treaties attempting to address the clandestine movement of goods and of 

people across international borders. These have included, amongst others, treaties on the 

movement of persons, weapons, obscenity, controlled substances, cultural artefacts and 

wildlife. Many of these treaties are from, or have their origins in, the early to mid-twentieth 

century and, in that sense, the situations they seek to address are not new. Given the 

number of treaties that purport to deal with the clandestine movement of goods and people, 

and the attention paid to smuggling both internationally and domestically, the extent to 

which commonalities exist in how smuggling has been addressed in international law, 

where these commonalities originate from, and what benefit addressing smuggling in 

common ways may bring states, seem important questions to ask. 

Examining the development and text of treaties from 1890 to 2012, this work explores 

where multilateral treaties have addressed smuggling, how this has been done, and the 

reasons why states have chosen to address smuggling through international law. It argues 

that there has been a common and consistent approach to tackling smuggling across time 

and situation, one that has been independent of terminology used or situation addressed. 

It further argues that this approach to addressing smuggling is one that benefits states in 

several ways, with smuggling treaties being used to both respond to domestic demands 

and to attribute responsibility for harm caused to smugglers themselves. In doing so, it 

suggests that the smuggler has been made to bear a responsibility – and face consequences 

– far beyond their role in the situation.

SUMMARY IN DUTCH 

Smokkel in het internationaal recht 

Internationaal recht houdt zich zeker al sinds het einde van de negentiende eeuw bezig met 

smokkel, met verdragen die het clandestien transporteren van goederen en personen over 

internationale grenzen trachten aan te pakken. Zo zijn er verdragen betreffende het verkeer 

van personen, wapens, obsceniteiten, verboden middelen, culturele artefacten, en flora en 

fauna. Veel van deze verdragen stammen uit, of kennen hun oorsprong in, de eerste helft 

van de twintigste eeuw. In het licht van de internationale en nationale aandacht voor 

smokkel en het aantal verdragen dat zich richt op het clandestien transporteren van 

goederen en personen dienen zich een aantal vragen aan. In hoeverre zijn er 

overeenkomsten tussen deze verdragen wat betreft de manieren waarop smokkel wordt 

aangepakt? Waaruit vloeien deze overeenkomsten voort? En welke belangen hebben staten 

bij een consistente aanpak van smokkel? 
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 Op basis van een analyse van de totstandkoming en de tekst van verdragen van 1890 tot 

2012 onderzoekt dit werk waar smokkel in multilaterale verdragen wordt aangepakt, hoe 

smokkel wordt aangepakt, en waarom staten dit middels internationaal recht trachten te 

doen. Er wordt betoogd dat smokkel door de tijd op een relatief consistente en coherente 

manier is aangepakt, ongeacht de specifieke situatie, en ongeacht de verschillen in 

gebruikte terminologie in de verschillende verdragen. Verder betoogt het werk dat deze 

aanpak staten op verschillende manieren ten goede komt, waarbij staten de verdragen 

tegen smokkel zowel gebruiken om tegemoet te komen aan binnenlandse druk, als ook om 

de verantwoordelijkheid voor leed af te schuiven op smokkelaars. Op deze manier wordt 

er een verantwoordelijkheid bij de smokkelaar gelegd die groter is dan zijn of haar 

feitelijke rol rechtvaardigt.   
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CHAPTER 1: INTRODUCTION 

1. INTRODUCTION TO SMUGGLING AND INTERNATIONAL LAW 

Smuggling is an act that takes place both at the margins of society and at its very centre. 

These margins can be quite literal, in the sense that smuggling is deployed at the site of 

the border, and this centre can be quite prominent, in that smugglers have historically 

occupied quite visible positions, from customs officials to provincial governors. 

Smuggling is also an act that exists in relation to society, with smugglers identifying 

societal demand for goods and people, and supplying that demand from clandestine 

sources elsewhere.1 Fundamentally, though, smuggling only exists in relation to the law. 

It is only through the existence of prohibition that smuggling, rather than trading, occurs: 

rules preventing entry in the manner the goods or people are introduced, or restricting or 

prohibiting the item entirely.2 Without prohibition, there can be no smuggling. 

In 2000, the Migrant Smuggling Protocol (MSP) became the first international agreement 

to require the penalisation of those involved in the voluntary, assisted movement of 

persons across an international border. With this protocol, an act that had before the 1990s 

been little regulated3 – and at times celebrated4 – became the subject of intense 

international scrutiny. For states choosing to ratify the protocol, it became an act they were 

required to prohibit.  

This Protocol to the United Nations Convention against Transnational Organized Crime 

(CTOC) requires a range of measures designed to prevent persons from being smuggled 

across international borders and to respond to those involved in organising migrant 

smuggling. This includes the introduction of criminal penalties, border security measures, 

carrier sanctions and information campaigns. Migrant smuggling itself is defined under 

Article 3 as: 

“…the procurement, in order to obtain, directly or indirectly, a financial or other 

material benefit, of the illegal entry of a person into a State Party of which the 

person is not a national or a permanent resident”,  

 
1 Alan L Karras, Smuggling: Contraband and Corruption in World History (Rowman & Littlefield 

2012) 1–18, 25. 
2 ibid. 
3 Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge 

University Press 2014) 25. 
4 See, for example: Yad Vashem, ‘About the Righteous | Www.Yadvashem.Org’ </righteous/about-

the-righteous> accessed 18 July 2022. 
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Representing the culmination of over a decade of discussion on migrant smuggling, the 

protocol had 150 State Parties as of 20225 and has served as the basis for several national 

laws, regional treaties and bilateral agreements.6  

Prior to the development of the MSP, however, international law had engaged with the 

clandestine movement of goods and people across international borders in different ways 

for at least a century. This has included treaties on the trades in weapons, obscenity, 

controlled substances, cultural artefacts and wildlife, among others. Many of these treaties 

are from or have their origins in the early to mid-20th century and, in that sense, the 

situations they seek to address are not new. The impact of these treaties is, however, highly 

visible today. This includes in document checks by carriers, border security measures, 

customs checks, or through military and naval operations against smugglers on land and 

at sea.  

Despite this, smuggling as a concept has been little explored in international law. While 

excellent works exist looking at one or a group of treaties that address this clandestine 

movement, a cross-cutting understanding of smuggling itself within international law has 

not been explored and any links that may exist between treaties that address this illicit 

movement have not been considered. In part this is because treaties seeking to address the 

clandestine movement of goods and people across international borders have varied 

widely in their terminology, from smuggling in some instances, to trafficking, illegal trade 

and clandestine movement in others. This terminological variation has not just occurred 

between different treaties, but also at times across the different language versions of the 

same treaty.  

The question is, then, whether and to what extent these links exist and whether there is 

any relationship between treaties that seem to address illicit and clandestine movement 

but use a variety of terms to do so. With smuggling in its everyday sense being such an 

important issue globally, the relationship between treaties that appear to address 

smuggling, and the reasons why that relationship might exist, seems particularly pertinent 

to consider.  

This work seeks to provide an answer to the questions of how and why smuggling has 

been addressed in international law. In doing so, it aims to provide a new perspective on 

existing treaties by considering them specifically through the lens of smuggling. To do 

this, it begins by discussing smuggling as a concept, before taking a detailed look at the 

content and development of treaties that address the clandestine movement of both goods 

and people. In this, the relationship between treaties is explored, as well as the extent to 

 
5United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-12-

b&chapter=18> accessed 27 July 2022. 
6 Gallagher and David (n 3) 87–110. 
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which they have approached smuggling in a common way. Reflection is presented on why 

these treaties have been developed and the reasons they have taken the form they have, 

and arguments are considered as to the purposes of these treaties.  

Ultimately, this work argues that, far from a disparate collection of treaties addressing a 

common action, a group of treaties exist within international law that engage with 

smuggling in common ways and that have been created to perform similar purposes across 

a range of situations. It concludes, in other words, by suggesting that smuggling is not 

only a concept that can be identified as having been addressed in international law, but 

that it is also possible to understand smuggling treaties as a cohesive body of international 

law. 

2. STATE OF THE ART AND CONTRIBUTION TO THE FIELD 

Extensive and well-regarded texts exist on many treaties that in some way address the 

clandestine movement of goods and people across international borders. However, as 

outlined above, within international law little exists that considers the links between these 

treaties through the lens of smuggling.  

Literature on the movement of goods is especially extensive when looking at controlled 

substances, and in this there are also excellent histories and analysis of the development 

of these treaties. This includes McAllister’s Drug Diplomacy in the Twentieth Century: An 

International History7, which extensively covers the development of drug control treaties, 

and works by Bewley-Taylor, which illuminate some of the challenges encountered in the 

development of drug control treaties.8  

Works on early people trafficking conventions include Rao’s Trafficking of Children for 

Sexual Exploitation: Public International Law, 1864-1950,9 as well as Doezema’s Sex 

Slaves and Discourse Masters: The Construction of Trafficking10 and Limoncelli’s The 

Politics of Trafficking: The First International Movement to Combat the Sexual 

Exploitation of Women.11 The various works of Allain on slavery and the slave trade12 are 

 
7 William B McAllister, Drug Diplomacy in the Twentieth Century : An International History 

(Routledge 2000). 
8 David R Bewley-Taylor, International Drug Control : Consensus Fractured (Cambridge 

University Press 2012); David R. Bewley-Taylor, ‘The American Crusade: The Internationalization 

of Drug Prohibition’ (2003) 11 Addiction Research and Theory 71. 
9 Sunil Salankey Rao, Trafficking of Children for Sexual Exploitation : Public International Law, 

1864-1950 (Oxford University Press 2013). 
10 Jo Doezema, Sex Slaves and Discourse Masters : The Construction of Trafficking / (London 2010). 
11 Stephanie Limoncelli, The Politics of Trafficking: The First International Movement to Combat 

the Sexual Exploitation of Women (Stanford University Press 2010). 
12 Amongst which: Jean Allain, ‘The Legal Definition of Slavery into the Twenty-First Century’, 

The Legal Understanding of Slavery (Oxford University Press 2012); Jean Allain, The Slavery 

Conventions: The Travaux Préparatoires of the 1926 League of Nations Convention and the 1956 

United Nations Convention (Martinus Nijhoff Publishers 2008); Jean Allain, ‘Slavery and the 
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also important for considering both the development of the slave trade treaties and their 

relationship to trafficking in persons, as well as smuggling more generally. O’Keefe’s 

Protecting Cultural Objects: Before and after 197013 and Blake’s International Cultural 

Heritage Law,14 as well as Favre’s International Trade in Endangered Species: A Guide 

to CITES15 are solid works on the development of the treaties on smuggled cultural 

artefacts and endangered species, respectively. An extensive discussion on the earliest anti-

slave trade treaties, including the Brussels Conference Act, can be found in Miers’s Britain 

and the Ending of the Slave Trade.16 

The most comprehensive work outlining and delimiting migrant smuggling in 

international law and the development of the MSP is Gallagher and David’s The 

International Law of Migrant Smuggling,17 With one of its authors among the participants 

in the negotiations to the CTOC, it is an accompaniment to a previous work – The 

International Law of Human Trafficking.18 Both these works consider the history, 

development and content of the respective CTOC Protocols, as well as their relationship 

to other areas of international law. Further works looking at the CTOC and its protocols 

have analysed the development and human rights implications of the MSP,19 as well as of 

the Trafficking in Persons Protocol,20 and the development of the Firearms Protocol.21    

Focused as they are on the specific situations the treaties address, these works have not to 

a great extent included consideration of the links to other treaties that seek to address 

 
League of Nations: Ethiopia as a Civilised Nation’ (2006) 8 Journal of the History of International 

Law / Revue d’histoire du droit international 213. 
13 Patrick J O’Keefe, Protecting Cultural Objects : Before and after 1970 (2017). 
14 Janet E Blake, International Cultural Heritage Law (First edition, Oxford University Press 2015). 
15 David S Favre, International Trade in Endangered Species : A Guide to CITES (Nijhoff 1989). 
16 Suzanne Miers, Britain and the Ending of the Slave Trade (London : Longman 1975). 
17 Gallagher and David (n 3). 
18 Anne Gallagher, The International Law of Human Trafficking (Cambridge University Press 2010). 
19 See, for example: Claire Brolan, ‘An Analysis of the Human Smuggling Trade and the Protocol 

against the Smuggling of Migrants by Land, Sea and Air (2000) from a Refugee Protection 

Perspective’ (2003) 14 International Journal of Refugee Law; Anne Gallagher, ‘Human Rights and 

the New UN Protocols on Trafficking and Migrant Smuggling: A Preliminary Analysis’ (2001) 23 

Human rights quarterly 975. 
20 See for example: James C Hathaway, ‘The Human Rights Quagmire of “Human Trafficking”’ 

(2008) 49 Virginia Journal of International Law 1; Conny Rijken, ‘A Human Rights Based Approach 

to Trafficking in Human Beings’ (2009) 20 Security and Human Rights 212; Jacqueline Berman, 

‘The Left, the Right, and the Prostitute: The Making of U.S. Antitrafficking in Persons Policy’ [2005] 

- Tulane Journal of International and Comparative Law; Tom Obokata, Trafficking of Human Beings 

from a Human Rights Perspective towards a Holistic Approach (Martinus Nijhoff 2006); Ryszard 

Piotrowicz, Conny Rijken, and Baerbel Heide Uhl (eds), Routledge Handbook of Human Trafficking 

(Routledge 2017). 
21 See for example: A. Fellmeth, ‘The UN Protocol against the Illicit Manufacturing and Trafficking 

in Firearms, Their Parts and Components, and Ammunition 2001’ in Pierre Hauck and Sven Peterke 

(eds.), International Law and Transnational Organised Crime / ([Oxford] : Oxford University Press 

2016) 201–205. 
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smuggling. Political science literature has gone further in this exploration of these 

connections between treaties addressing smuggling, as well as in attempting to explain 

state action against smuggling more broadly. Works by Andreas,22 for example, as well as 

Efrat’s Governing Guns, Preventing Plunder: International Cooperation Against Illicit 

Trade23 and Nadelmann’s Global Prohibition Regimes: The Evolution of Norms in 

International Society,24 have sought to advance ideas about why states respond to 

smuggling and the ways in which they do so, including through multilateral treaties. 

Andreas’s Smuggler Nation, in particular, has also considered the history of action against 

smuggling and the relationship this has played to nation building.25 However, while taking 

a broad look at smuggling, these works have been less focused on the legal perspective 

and have only partially engaged with the specific ways in which the treaties they discuss 

address smuggling. 

This thesis adds to these works by conducting a legal analysis of these treaties through the 

lens of smuggling. It brings together existing work within the literature on international 

law looking at different smuggling situations, and recasts them by taking smuggling as the 

departure point rather than the situation the treaty tries to address. In doing so, it provides 

an understanding of the common links across these treaties in a way that has not been done 

before. Further, it brings this together with historical texts and analysis from political 

science to consider not only why smuggling has been a topic of political interest, but also 

why it has been an important international legal issue for more than a century. Through 

this combination, it provides a reflection on these treaties and how they operate which 

does not currently exist within the literature.  

The approach taken in this work in looking both at the relationship between treaties and 

common reasons for their development also provides scope for new, further engagement 

with both existing treaties that address smuggling and with future treaties that may be 

developed. Its contribution will assist in reflections on the assumptions and purposes that 

lead to the inclusion of treaty provisions designed to address smuggling, as well as on how 

and why treaties as a whole frame the smuggling situation they seek to address. 

3. SOCIETAL RELEVANCE 

Smuggling as a phenomenon has had, and continues to have, an important historical and 

ongoing legal and political relevance. Engaging with the question of how and why 

 
22 Including: Peter Andreas, Smuggler Nation : How Illicit Trade Made America / (New York : 

Oxford University Press 2013); Peter Andreas, ‘International Politics and the Illicit Global 

Economy’ (2015) 13 Perspectives on Politics 782. 
23 Asif Efrat, Governing Guns, Preventing Plunder: International Cooperation Against Illicit Trade 

(Oxford University Press 2012). 
24 Ethan A. Nadelmann, ‘Global Prohibition Regimes: The Evolution of Norms in International 

Society’ (1990) Vol. 44 International Organization 479. 
25 Andreas, Smuggler Nation : How Illicit Trade Made America / (n 22). 
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smuggling has been addressed in international law is societally relevant given this 

importance and the ways in which both smuggling and measures to combat it have 

structural and individual effects for many people across the world.  

Perhaps the most visible smuggling situation in recent years, at least in the Global North, 

has been the smuggling of persons. This is not only in terms of the increased visibility of 

smuggling, but also of the expansion of law and policy designed to combat voluntary and 

involuntary people smuggling. At the policy level, this has seen the implementation of 

wide-scale and interlinked policies, particularly by economically powerful states, seeking 

to deter those facilitating undocumented migration.  

Since 2002, for example, Australia and Indonesia have led the 45-nation Bali Process on 

People Smuggling, Trafficking in Persons and Related Transnational Crime, which works 

across the Pacific to raise awareness of people smuggling and support measures to address 

it.26 In a similar regional initiative, 2021 saw the development of the US Collaborative 

Migration Management Strategy for addressing migration from El Salvador, Guatemala, 

and Honduras, which emphasised the need for a “comprehensive and coordinated 

approach to supporting migrant smuggling and human trafficking investigations and 

enforcement”.27 The EU’s 2021-2025 Renewed Action Plan against Migrant Smuggling 

has introduced a “whole-of-route approach”28 to tackle smugglers, and its New Pact on 

Migration and Asylum sets out commitments to establish agreements with partner 

countries on preventing irregular migration and combatting migrant smuggling. These 

include new ‘Anti-Smuggling Operational Partnerships’ aimed at a more “coordinated and 

structured approach”,29 and support to partners for legislatively implementing the Migrant 

Smuggling Protocol.30  

This development of wide-ranging policies against migrant smuggling has also seen the 

introduction of measures that have challenged countries’ commitments to human rights 

and refugee law. At the European level, joint naval action, such as Operation Sophia, has 

seen military force ostensibly engaged in law enforcement operations aimed at preventing 

migrant smuggling and human trafficking in the Mediterranean.31 Australia’s Operation 

 
26 Bali Process, ‘About the Bali Process’ <https://www.baliprocess.net/> accessed 18 July 2022. 
27 National Security Council (USA), ‘Collaborative Migration Management Strategy’ (The White 

House 2021) 11. 
28 European Commission, ‘A Renewed EU Action Plan against Migrant Smuggling (2021-2025)’, 

(European Commission 2021) COM(2021) 591 final 1. 
29 ibid 11. 
30 ibid 6–28. 
31 European Council, ‘EUNAVFOR MED Operation Sophia: Mandate Extended until 31 December 

2018 - Consilium’ <http://www.consilium.europa.eu/en/press/press-

releases/2017/07/25/eunavformed-sophia-mandate-extended/> accessed 18 July 2022; European 

Commission, ‘Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions: A European Agenda 

on Migration’ (2015) COM(2015) 240 3, 8–9; Ministero della difensa, ‘Mare Nostrum Operation - 
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Sovereign Borders has included the use of ‘turnbacks’ – or the removal of unauthorised 

vessels from Australian borders – intermittently over the past 20 years,32 and the 

establishment of so-called ‘offshore processing’, in an attempt to deter migrant smuggling 

into Australia through the removal and assessment of asylum seekers in areas outside its 

jurisdiction.33 Most recently, in 2022, the UK introduced new legislation to target migrant 

smugglers, as well as to penalise those using smugglers to enter the UK,34 legislation 

which has faced criticism from human rights groups and the UN High Commissioner for 

Refugees.35  

Similarly, treaties covering a wide range of other situations, from the smuggling of cultural 

artefacts to that of wildlife or firearms, have important policy and legislative impacts in 

many countries today. Of note have been the drug control conventions, which have been 

part of widespread policy, legal and law enforcement/military interventions for several 

decades. The best-known of these has been the ‘war on drugs’ launched by the United 

States in 1971. Initially focusing on illicit cultivation and drug smuggling from Mexico, 

by 1983 this ‘war’ had moved on to counter-narcotics training in South America and by 

1986 to ‘Operation Blast Furnace’, which saw the start of US military operations to destroy 

controlled substance production and manufacture outside US jurisdiction.36 The 

suppression of drugs smuggling continues to be of major importance today and, like the 

smuggling of persons, one that has seen the spreading of unequal risk, based on race and 

nationality, for those involved.37 

This topic, then, is societally relevant due to the ongoing and sustained legal and political 

importance of smuggling. The weight given to the situations these treaties address in law 

 
Marina Militare’ <http://www.marina.difesa.it/EN/operations/Pagine/MareNostrum.aspx> accessed 

18 July 2022; Government of Australia, ‘Operation Sovereign Borders (OSB)’ (Operation Soveriegn 

Borders) <https://osb.homeaffairs.gov.au/> accessed 18 July 2022. 
32 Harriet Spinks, ‘Boat “Turnbacks” in Australia: A Quick Guide to the Statistics since 2001’ 

(Parliament of Australia, 20 July 2018) 

<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/p

ubs/rp/rp1819/Quick_Guides/BoatTurnbacksSince2001> accessed 4 June 2022. 
33 Refugee Council of Australia, ‘Seeking Asylum: Key Facts and Latest News - Refugee Council 

of Australia’ <https://www.refugeecouncil.org.au/offshore-processing/> accessed 4 June 2022. 
34 UK Parliament, ‘Nationality and Borders Act 2022’ (28 April 2022) 

<https://bills.parliament.uk/bills/3023> accessed 4 June 2022. 
35 United Nations High Commissioner for Refugees, ‘The Nationality and Borders Bill’ (UNHCR) 

<https://www.unhcr.org/uk/uk-immigration-and-asylum-plans-some-questions-answered-by-

unhcr.html> accessed 4 June 2022; Kartik Raj, ‘A Bleak Week for Rights in the UK’ (Human Rights 

Watch, 30 April 2022) <https://www.hrw.org/news/2022/04/30/bleak-week-rights-uk> accessed 4 

June 2022; Amnesty International UK, ‘Nationality & Borders Bill: The Truth behind the Claims’ 

(3 November 2021) <https://www.amnesty.org.uk/nationality-borders-bill-truth-behind-claims> 

accessed 4 June 2022. 
36 Martin Jelsma, ‘The Development of International Drug Control: Lessons Learned and Strategic 

Challenges for the Future’ (Transnational Institute 2010) 10 5–6. 
37 Kojo Karam (ed), The War on Drugs and the Global Colour Line (Pluto Press 2019) 4. 



Chapter 1: Introduction 

8 

 

and policy, and the way in which the measures included in the treaties affect societal 

interactions, mean that studies looking into smuggling have particular relevance today. 

Such provisions include, for example, customs and border control measures, military 

operations to prevent smuggling, and more intangible interactions, such as the effect of 

prohibiting certain items and people on societal perceptions.  

The understanding advanced here, which builds on works looking at individual smuggling 

situations and provides a notion of smuggling as a common concept across treaties, offers 

an important reflection on how and why these policies and laws are introduced and 

implemented at the national level. It engages with how states address smuggling, and 

enables a differing and further reflection on this engagement, which can contribute to 

discussion on the scope of measures to address smuggling, the reasons for their 

introduction, and the impact they have. 

4. RESEARCH QUESTION 

As highlighted above, the challenge when considering smuggling in international law is 

in that, to date, analysis of international law through the lens of smuggling has not been 

carried out. The aim of this work is therefore to bridge this gap and provide an 

understanding of how international law has engaged with smuggling and why states have 

used international law to this end. Stemming from this, the research question addressed 

through this work is:  

How has smuggling as a concept been addressed in international law, and to what 

purposes have states used international law to address smuggling? 

The question has two parts. The first asks how smuggling has been addressed in 

international law.38 In answering it, this work looks initially at the extent to which it is 

possible to identify smuggling as a concept in international law. It then seeks to map out 

and identify where treaties have addressed smuggling, in this sense looking at a) where 

has smuggling been addressed by multilateral treaties, b) how has smuggling been 

addressed in these treaties, and c) what reasons have led to the development of these 

treaties? It concludes its answer to this part of the research question by exploring the extent 

to which this has been done in a common way: in other words, whether there is a 

relationship between these treaties beyond simply addressing a similar phenomenon. 

The second part of the research question considers the reasons for the development of 

these treaties and whether there are also common reasons for why smuggling has been 

addressed in international law. In doing so, it reflects on: a) reasons that have been posited 

in the literature as to why states address smuggling and why this is done through 

multilateral treaties, b) purposes that can be identified from a review of the treaties 

themselves and literature for the development of these treaties, and c) further reasons that 

 
38 As will be discussed below, specifically in multilateral treaties. 



Chapter 1: Introduction 

9 

 

can be suggested as to why states choose to address smuggling in international law. The 

work ends by considering the question of the potential consequences that stem from the 

ways in which states have chosen to address smuggling. 

5. METHODOLOGY AND STRUCTURE 

To answer the research question, this work is divided into several chapters. Following this 

first introductory chapter, chapter two outlines some of the difficulties faced in engaging 

with smuggling in international law. It considers, in particular, the terminological and 

linguistic challenges and inconsistencies that exist when looking at international treaties 

that appear to address the concept of smuggling. From this, it examines possible ways to 

define smuggling in international law and advances a definition of smuggling for the 

purposes of this work. It concludes by discussing how this definition relates to similar 

concepts and distinguishes the definition of smuggling from these concepts.  

To do this, it first undertakes a terminological comparison across multilateral treaties in 

order to understand the extent to which there is consistency in use of words across treaties 

and across languages in treaties that address situations that could be broadly considered 

smuggling, both within an ordinary meaning of the term in English and in reference to the 

definition of smuggling found in the Migrant Smuggling Protocol.39  It continues by 

considering the extent to which there has been an active decision to use certain terms for 

certain actions on the part of treaty drafters and, after discounting this hypothesis, develops 

a definition of smuggling for the purposes of this work. It does so through a process that 

in part draws on existing definitions of smuggling advanced in the literature and by 

international and national bodies, and which is in part iterative through an examination of 

the treaties themselves. It concludes by exploring the limits of this definition and 

distinguishing this definition from other terms. Comparative, evaluative and normative 

techniques are used in this chapter: comparative in looking at the terminology used, 

evaluative in drawing on existing treaty and non-treaty definitions of smuggling and 

 
39 An initial list of treaties having the potential to meet this definition was identified from a review 

of multilateral treaties lodged at both the League of Nations and the United Nations. The review 

included all treaties published on the United Nations online League of Nations Treaty Series 

(https://treaties.un.org/pages/LONOnline.aspx?clang=_en) for treaties addressing: Customs; 

Trafficking; Slavery; Transportation; Drugs; Counterfeiting; Transit; Import; Export and Goods. It 

also involved reviewing all Multilateral Treaties deposited with the United Nations Secretary-

General (https://treaties.un.org/Pages/Index.aspx?clang=_en) for the same terms. Treaties not yet in 

force and concluded within the past 20 years were included in the results. Treaties not yet in force 

and concluded before that time were excluded due to the possibility that they did not reflect even 

partial state agreements on the issue addressed. Although it is recognised that this definition itself 

is, of course, an exercise of inclusion and exclusion and could serve to include or exclude relevant 

treaties, its use for this chapter was primarily to illustrate the breadth of treaties that address issues 

related to illicit cross-border movement in some way. The definition was therefore designed to be as 

expansive and to thereby encompass as wide a variety of treaties as possible.  
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assessing their relevance to the situation this work is describing, and normative in using 

these definitions to advance a definition of smuggling as it applies to international law.  

The choices made here in developing this definition of smuggling, which was then both 

used to identify treaties for the following chapters and reformulated based on interaction 

with them, were intended to provide the broadest possible definition of smuggling. This 

was in order to capture treaties that do not specifically use the term. However, the 

challenge in this approach is that the definition is to an extent circular: treaties are 

identified as addressing smuggling because of a definition that itself draws on those same 

treaties. While this is acknowledged, this work neither relies solely on this definition for 

designating an issue as smuggling, nor for associating treaties together. In both cases, 

discussions in the literature and the texts of the treaties, and during drafting, supplement 

this definitional framework to give depth to the positions suggested in the following 

chapters. 

The first substantive part of the work seeks, from this starting point, to answer the first 

part of the research question: “How has smuggling as a concept been addressed in 

international law?” It does this across five chapters. 

The first four of these focus on describing the content and development of multilateral 

treaties that in some way address smuggling. These proceed chronologically, using four 

time periods. Chapter three begins with a consideration of the Brussels Conference Act of 

1890, which aimed to address the trades in slaves, firearms and liquor within the continent 

of Africa. It continues with a description of conventions concluded before and at the end 

of the 1914-1918 war. Chapter four discusses treaties developed during the League of 

Nations era, aimed at various types of smuggling, from controlled substances to obscenity 

and counterfeit currency. Chapter five covers the time period from the inception of the 

United Nations until 1990. This chapter covers all major drug control conventions 

currently in force, as well as the UNESCO Convention on Trafficking in Cultural Property 

and the Convention on International Trade in Endangered Species of Wild Fauna and Flora 

(CITES). The final time period covered, in chapter six, is from 1990 to the 2010s. This 

encompasses the development of the Convention on Transnational Organized Crime and 

its three protocols, and the Framework Convention on Tobacco Control and its protocol.  

Chapter seven – the last of this first substantive part – provides an evaluation of the treaties 

and considers the question of whether they can be said to be more than a grouping of 

conventions that all deal with smuggling. In this, it assesses common provisions, 

references and linkages that exist between these treaties, and evaluates whether they form 

something approaching a coherent grouping or body of treaties within international law.  

The treaties discussed in this first part were selected following a two-step process. Firstly, 

the initial selection of treaties undertaken for chapter two was subject to a review against 

the definition developed in that chapter, resulting in the exclusion of some treaties where 
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provisions did not include measures to address smuggling as identified in the definition. 

Other treaties were added at this point from a second assessment of treaties lodged at both 

the League of Nations and the United Nations against the definition. An iterative process 

was thereafter employed in a second step that took place throughout the research process, 

whereby treaties were identified following reference made within treaties already 

identified – for example, when referenced in the preamble – or where reference was made 

to a related or similar treaty in the literature. 

The approach taken in this first substantive part was to describe the development process 

for each of the treaties, the provisions the treaties contain and the way these provisions 

address smuggling. This is done through drawing on primary and secondary sources for 

each treaty. This comprises of preparatory works, including conference discussions and 

draft versions of treaties; historical and legal literature engaging with the treaties; and 

documents of League and UN bodies providing commentary on the treaties. For the 

earliest treaties, for which few documents exist, archival research was carried out. In doing 

so, this first substantive part engages both with ideas of description and with doing history 

in international law.  

Description, as a legal methodological tool, has been outlined by Orford in her essay In 

Praise of Description. Drawing on Foucault’s explanation of the critical project as being 

“‘to make visible precisely what is visible’ – to arrange ‘what we have always known’”,40 

Orford suggests that what description adds to critical international legal practice is a 

consideration of “facts and values, where both are understood as historical creations rather 

than timeless givens.”41 In other words, description can be a tool to make clear that the 

treaties and rules we take as given now, have in fact been political, and contestable, 

choices. In this, she also differentiates description from neutrality, arguing that the choice 

of what is and what is not included as part of the description is in itself value-laden.42 

Within chapters three to six in particular, description as a methodological tool is deployed 

both to expose the historical context within which the treaties have been developed and to 

outline what the treaties were intended to achieve. While the aim of this is to provide, as 

far as possible, a well-balanced understanding of the development and content of the 

treaties and, in that sense, to set out a legal and historical description, this description is 

both one that has a value perspective and one that engages legal historical research. 

In terms of the value perspective within this description, while the attempt here is to 

describe the histories and texts of treaties as fully as possible using both primary records 

and a range of secondary sources, part of the aim of this work is also to identify and draw 

out the smuggling aspects of these treaties. Therefore, engagement with smuggling is 

 
40 Anne Orford, ‘In Praise of Description’ (2012) 25 Leiden journal of international law 609, 618. 
41 ibid 624. 
42 ibid 625. 
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purposefully emphasised throughout the text. Although attempts are nevertheless made to 

highlight other, non-smuggling aspects of the treaties and ways in which treaties and their 

development diverge from any patterns formed, it is smuggling that has been the focus of 

this description. Differences have been highlighted where they exist, and consideration 

has been given to whether these differences undermine the commonalities this work 

explores.    

With the ‘turn to history’ in international law, debate between international lawyers and 

legal historians over the way to engage in legal historical research has grown in recent 

years. In particular, there has been criticism of international lawyers ignoring ‘proper’ 

historical method and viewing historical events through the prism of current concepts and 

ideas, and failing to place historical developments within their proper context or to 

consider the wider historical processes that occurred around the legal development.43 

Some international lawyers, including Orford, have conversely claimed that there are 

limits to contextualisation in working with international law and that anachronism is at 

times part of the practice of a field that is not concerned merely with the present, but 

considers the past actively and imbues it with new meanings as part of the process of 

interpretation.44  

The purpose of this thesis is not per se to develop a legal history of smuggling in 

international law, but rather to identify and critically engage smuggling as a concept in 

international law. In doing so, the thesis seeks to deconstruct one telling of these treaties 

and reconstruct an understanding of them in a new way. To do so nevertheless involves 

engaging with history and considering in particular the historical context that gave rise to 

the specific treaties looked at. It requires considering them in light of both the historical 

context at the time they came into being, and the way they were subsequently viewed by 

those creating the treaties that followed. In doing so, this work approaches engaging with 

history both in a way that considers the role of smuggling within the treaties and the 

reasons for the development of those treaties individually and within their proper time and 

place, and in a way that looks at them at times diachronically:45 in other words, how 

concepts related to smuggling exist temporally across treaty and situation.  

Discussion on the development of each treaty draws primarily on existing historical 

studies that have been made either around a particular treaty or around a set of treaties 

 
43 A useful overview of these debates can be found in Liliana Obregón Tarazona, ‘Writing 

International Legal History: An Overview’ (2015) 7 Monde(s) 95 and; Valentina Vadi, ‘International 

Law and Its Histories: Methodological Risks and Opportunities’ (2017) 58 Harvard international 

law journal 311, amongst others. 
44 See, for example: Anne Orford, ‘International Law and the Limits of History’ in Alexis Galán, 

Marieke de Hoon and Wouter Werner (eds), The Law of International Lawyers: Reading Martti 

Koskenniemi (Cambridge University Press 2017); Anne Orford, International Law and the Politics 

of History (Cambridge University Press 2021). 
45 Vadi (n 43) 330. 
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addressing a common situation. These have been supplemented for the majority of treaties 

by primary sources in the form of conference records, and by contemporaneous 

discussions on the treaty, including in some instances by those involved in the drafting. 

Limited archival research was also carried out for the earliest treaties, pre-League of 

Nations era, for which only limited historical texts have been produced and where little in 

the way of other sources exists. This archival research was carried out exclusively at the 

British National Archives, selected due to their accessibility and to the extensive role the 

British government and British associations played in negotiations for the early treaties 

looked at. The results of this archival research should therefore be placed within this 

context and perspective, in that archival records used reflect the view of only a limited 

number of actors in the process and display a particular set of interests. Where these 

archives were relied on, this is also noted within the text.  

In this light, it should be noted more generally that the description of these treaties has 

also likely been affected by the nature of the sources available that discuss the treaties’ 

development. Several sources for this work either have an explicitly Western focus, i.e. 

literature that describes the development of treaties in relation to one or more powerful 

Western states, or a Western gaze, i.e. literature that engages from an ostensibly more 

neutral perspective, but relies predominantly on sources that focus on the role of Western 

countries in the process. This is reflected in the description of the treaties within this work, 

which very often draw on the perspective of Western countries in describing the 

development process for the treaties. The value of this is that these same countries were 

often the main proponents of smuggling treaties, and therefore this approach is one that 

demonstrates the reasons for the development of treaties as given by those advocating for 

them. This focus nevertheless undoubtably obscures different perspectives on the treaties 

among the rest of the world, and further valuable work could build on this by drawing out 

these perspectives.  

A diachronic approach in this first substantive part is used primarily to consider links 

between these treaties, in chapter seven. In doing so, emphasis is placed on direct reference 

between treaties, as well as on similarity in the content of provisions, rather than on 

wording. This was undertaken as an approach to limit the possibility of anachronistic 

readings of the treaties. Nevertheless, the question of whether identifying these treaties as 

‘smuggling treaties’ is itself anachronistic has also been of concern during the 

development of this thesis: whether in identifying these treaties as smuggling treaties is 

advancing an understanding of the past quite different from that which those developing 

the treaties considered to be the case. While noting that in some ways this work lies within 

the approach of Orford, in that attempts are made to understand these histories through the 

lens of a concept created in the present, the aim here is not to rewrite how these treaties 

have used smuggling in a terminological sense. In that way, this work does not seek to 

give new meaning to the terms used in their historical place. Although the term 



Chapter 1: Introduction 

14 

 

“smuggling” is important for this work as a conceptual device, it is certainly not claimed 

that this has been an important term used throughout the treaties discussed. Indeed, this 

work explicitly highlights the terminological diversity used and explores at different points 

why certain words have been chosen. Rather, what this work aims to show is the existence 

of smuggling as a common concept, even though terms may have differed and have been 

selected for specific reasons. 

The second substantive part of this thesis aims at understanding why states have chosen 

to address smuggling through international treaties, seeking to answer the second part of 

the research question: “to what purpose have states used international law to address 

smuggling?” It does this across three chapters, beginning in chapter eight with a discussion 

of ideas that have already been developed in the literature as to why states choose to 

address smuggling situations and why they choose to do this through international treaties. 

It then takes these ideas and assesses them in chapter nine against the development of the 

treaties themselves, considering the extent to which these ideas provide an adequate 

explanation for the existence of smuggling treaties. In doing so, and while agreeing that 

these ideas are reflective of the purposes of the treaties, in chapter ten it advances the 

argument that addressing the smuggler has been a particularly important motivator for the 

development of treaties, and considers how states have used the idea of the smuggler to 

advance their own goals through smuggling treaties. It concludes by considering the 

consequences of this approach. 

Methodologically, the second substantive part reflects on ideas that have already been 

developed within the literature on smuggling: considering the reasons why smuggling as 

a concept is addressed, why certain situations have been addressed internationally and 

others not, and why smuggling has been addressed in the way it has.  

The literature engaged with in chapter eight primarily serves as a baseline for 

understanding existing explanations as to why states seek to address smuggling, and comes 

from the field of political science. Works were selected from this field due to the lack of 

cross-cutting legal scholarship on smuggling within international law. Bringing in these 

perspectives was therefore a methodological choice selected to enrich the discussion on 

the reasons for states to address smuggling. As in general in the field of smuggling, only 

a limited number of authors in political science have discussed smuggling. The three 

approaches outlined in this chapter represent three differing, if at times intertwined, 

accounts identified from the literature, and are a collection of literature on the reasons 

states address smuggling that is as comprehensive as possible. 

In chapter nine, these three approaches identified from a review of the literature are 

evaluated against the provisions of the treaties and the discussion on their development in 

chapters three to six. This part again largely engages with the history of the development 

of these treaties, this time seeking to read these histories in light of the ideas outlined 
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within the literature for the treaties’ development. The methodology for doing so remains 

as described above, but this part undoubtably risks more greatly an anachronistic reading 

of the treaties, due to efforts to understand intention from historical texts. Despite this risk, 

effort is made to identify and explain the particular differences that must exist in treaties 

developed during, at the extremes, the political constellations present in the late 1800s and 

early 2000s, as well as the commonalities that seem to exist between them. This involves 

relying both on historical literature and primary sources, to attempt to create a rounded 

understanding of the reasons for the treaties’ development. 

Chapter ten builds on the preceding two chapters and advances a further understanding for 

why states address smuggling through international law. In doing so, it looks in depth at 

the transnational rationale, which is identified as an important element of the development 

of these treaties in chapter nine. This involves revisiting both the texts of the treaties and 

discussions on their development, albeit with less focus than in the preceding chapter. This 

chapter also engages with literature on the conception of smugglers, in seeking to outline 

potential consequences for the arguments outlined here.   

A final point, relevant to the whole work, is that it should be noted that the focus 

throughout is solely on treaties and particularly on multilateral treaties. Predominantly this 

focus is on multilateral treaties that allow for signature and ratification by any interested 

state, although several of the earlier treaties are limited to the participation of a set number 

of states. These more limited treaties have been included due to the important place they 

hold in the development of later treaties, and due to their conclusion at a time when 

European empires restricted participation in multilateral agreements. This focus on treaties 

was selected as a methodological choice in part because, given the aim of this work to 

evaluate both commonalities in smuggling as a concept as it exists in international law and 

the purposes of addressing smuggling in international law, multilateral treaties provided 

the best way to gain a broad understanding of state intentions. In part this choice was also 

selected in order to limit the scope of the work, which could otherwise encompass bilateral 

treaties and possibly custom which, while having the potential to add greatly to 

understandings developed and as a productive source of further research, would have 

added several further dimensions to the research question.  

6. TERMINOLOGY 

A few notes need to be made at this point on terminology used within this work. Firstly, 

the term ‘smuggling treaty’ is used and reference is consistently made to ‘smuggling in 

international law’. These treaties, however, contain measures against smuggling and 

therefore could also have been referred to as ‘anti-smuggling treaties’ or ‘anti-smuggling 

in international law’. The use of one term throughout was made for consistency and ease 

of reading.  
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Secondly, this work speaks of smuggling in ‘international law’ and frequently refers to 

international law. However, as has been discussed in the methodology section above, the 

scope of this work is limited to multilateral treaties and does not include custom or bilateral 

or regional agreements. It also largely excludes soft law – declarations, principles, etc. – 

except when related to the development or interpretation of a multilateral treaty. Again, 

this terminological choice was made for ease of reading and to clearly convey the level at 

which this thesis was undertaking its enquiry, i.e. not at the national or regional levels. 

The third important terminological point is that this work uses the term ‘situation’ where 

possible to describe specific areas of smuggling addressed by multilateral treaties. For 

example, the smuggling situation of migration. This is used to avoid taking a specific 

position on the smuggling that states are seeking to address, which the use of words such 

as ‘problem’ may evoke in English, in order to engage more neutrally with the treaties.  

The fourth terminological point is that the term ‘smuggling’ is used to cover cross-border 

movement that takes place within activities that may be defined more broadly within the 

treaties. This will be specifically discussed in chapter two, but it should be noted here that 

this means that at times, terms such as ‘illicit trade’ or ‘trafficking’ will also be used 

alongside ‘smuggling’ when included within the text of a treaty. In that context, it should 

be noted that for the purpose of this work, the former terms refer to the broader situation 

the treaty aims to address or may refer to the specific offence the treaty seeks to establish. 

This differentiation will be made clear throughout the text.  

The fifth terminological point is around the term ‘migrant smuggling’. Throughout this 

work, this term is for the most part used. While the terms ‘human smuggling’, ‘smuggling 

in persons’ and ‘people smuggling’ are also found in the literature, some of which perhaps 

use more inclusive or broader formulations, ‘migrant smuggling’ is specifically employed 

due to its use in the Migrant Smuggling Protocol, which is an important treaty looked at 

in this work. In doing so, it is also used to avoid confusion with ‘trafficking in persons’, 

which is also used frequently and taken from treaties addressing that situation. 

The sixth terminological point relates to ‘sex work’. Treaties, reports and discussions on 

those treaties addressing sex work over a period of almost 100 years are discussed in the 

following chapters. Consequentially, a variety of terms are found throughout this work 

that are unused today and may be rejected by sex workers themselves.46 Where possible, 

therefore, sex work as a term is used and efforts are made to avoid terms that misrepresent 

or stigmatise sex workers and sex work in general. However, terms current to the treaties 

discussed are also used, as this has meaning for this work both in a legal sense and in 

providing an understanding of the historical links being made by those involved in treaty 

 
46 A discussion on terminology can be found in, for example: Chris Bruckert and others, ‘Language 

Matters: Talking about Sex Work’ (Stella 2013). 
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development. The use of these historical terms is not intended to have meaning outside 

their context for the purposes of this work.   

The final terminological point is specifically with respect to treaties that address what 

would be called ‘drugs’ in everyday speech. For the most part, these are referred to as 

‘controlled substances’ or, where a distinction is needed, ‘drugs’. Where limited in a treaty 

to a specific category, the terms ‘narcotic’ or ‘psychotropic substances’ are also used. As 

will be discussed in chapter five in particular, there is a lack of clear scientific distinction 

between the terms ‘narcotic’ and ‘psychotropic’ as they are used in the treaties, and the 

distinction has largely been one of political interest. Therefore, where possible, these terms 

have not been used.  
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CHAPTER 2: DEFINING SMUGGLING IN INTERNATIONAL LAW 

As outlined in the previous chapter, smuggling is far from being an understood idea in 

international law. Little exists that seeks to define smuggling as a general term or concept 

within international law and this is particularly the case outside of the discussions around 

the MSP. That is not to say that there is nothing written on the subject – that is far from 

true – but what has been written has tended to deal with specific situations that may include 

smuggling, be it drugs, cultural artefacts, wildlife or people, and engaged with these 

situations independently of the wider question of smuggling as an act.  

This approach is reflective of how smuggling has been addressed within multilateral 

treaties themselves. The term ‘smuggling’ has been rarely used and, instead, a large range 

of terms have been used to address actions that, at both a conceptual level and in everyday 

language, might be identified as smuggling. This terminology has, however, also been 

inconsistently used. Different terms have been used in treaties addressing similar 

situations and in different language versions of the same treaty. To understand smuggling 

in international law then is not a question of looking for common words or taking an 

existing international legal definition and applying it to identify relevant treaties. Rather 

it requires the development of a definition to apply to, and built from, the treaties 

themselves.   

This chapter aims to do that. The first part of this chapter looks at the challenges in turning 

to existing treaties for a definition of smuggling. Within this it both looks at the 

terminological diversity existing across treaties and the inconsistencies within the treaties 

themselves across different official language versions. This is followed by a review of 

potential definitions for smuggling in international law that do exist, largely looking at 

efforts made by governments and in the literature following the conclusion of the CTOC. 

Drawing on the definitions advanced as part of these discussions, as well as through an 

examination of the treaties themselves, it then concludes by outlining a definition of 

smuggling in international law for the purpose of this work. The parts of this definition 

are explained in detail and the relationship of smuggling to other, related concepts within 

international law are discussed at the end of the chapter.  

Methodologically this chapter involves a process that is iterative and, necessarily, 

somewhat circular. To identify treaties that potentially address smuggling, and thereby to 

come to a definition of smuggling in international law, an initial understanding of what 

smuggling as a concept could be was required. This meant that the first selection of treaties 

identified as potentially addressing smuggling were to some extent in reference to the 

definition of smuggling developed for the MSP, as well as from a more ordinary meaning 

of the word ‘smuggle’ in the English language. From this initial identification, the final 

definition advanced in this work was refined through reflection on the treaties. Ultimately 
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what this means is that this work in general did not measure treaties against pre-determined 

criteria for smuggling, including or excluding treaties in relation to those criteria. This as 

an approach would have risked eliminating treaties due to the imprecision of developing 

a definition out of very little data. Instead, and purposefully, it takes a broader approach, 

whereby the definition of smuggling has been developed in parallel to and out of the 

treaties themselves.  

1. DEFINITIONAL CHALLENGES ACROSS AND WITHIN TREATIES 

To appreciate some of the difficulties in understanding smuggling within international law, 

this section begins with a review of thirty multilateral treaties lodged at the League of 

Nations and the United Nations1 that require State Parties as part of their obligations to 

cooperate to prevent, criminalise or take any other positive action against the illicit 

movement of goods or people across an international border.2 As mentioned above, the 

initial framework for identifying these treaties was a result looking to the definition 

advanced in the Migrant Smuggling Protocol for the smuggling of persons, as well as the 

ordinary meaning of smuggling in English.3  

From this review, two main challenges could be identified. Firstly, there has been a wide 

range of terminology used across treaties that address similar actions. This has included 

smuggling, trafficking and trade, amongst several others. While it could be assumed that 

these words have been used intentionally to denote specific actions, for example as the 

cases of the Migrant Smuggling and Trafficking in Persons Protocols to the CTOC imply, 

as discussed below, this actually appears rarely to be the case. 

Secondly and compounding the above, there exists what has been termed here ‘linguistic 

challenges’. Across the treaties discussed here, terminological use has also not been 

consistent within single treaties across official languages. What is meant by this is that 

while one term may be used in English, a different term may be used in other official 

languages. While this is normal, this usage is also not consistent, meaning that 

 
1 As discussed in the previous chapter, the review included all treaties published on the United 

Nations online League of Nations Treaty Series 

(https://treaties.un.org/pages/LONOnline.aspx?clang=_en) for treaties addressing: Customs; 

Trafficking; Slavery; Transportation; Drugs; Counterfeiting; Transit; Import; Export; and Goods. It 

also involved reviewing all Multilateral Treaties deposited with the United Nations Secretary-

General (https://treaties.un.org/Pages/Index.aspx?clang=_en) for the same terms. Treaties not yet in 

force and concluded within the past twenty years were included in the results. Treaties not yet in 

force and concluded before that date were excluded due to the potential that those treaties did not 

reflect even partial State agreement on the issue addressed. 
2 This definition itself is of course an exercise of inclusion and exclusion and could serve to include 

or exclude relevant treaties. However, its use for this section is primarily to illustrate the breadth of 

treaties that address issues related to illicit cross-border movement in some way and was therefore 

designed to be as expansive and to thereby encompass as wide a variety of treaties as possible.  
3 Lexico, ‘Smuggle | Definition of Smuggle in English by Oxford Dictionaries’ (Oxford Dictionaries 

| English) <https://en.oxforddictionaries.com/definition/smuggle> accessed 26 July 2022. 
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terminological links that could be identified by looking only at one language, will not be 

found in others.  

What this means, and what will be argued below, is that it is not possible to say that there 

has been a clear intention on the part of treaty drafters to either denote an action as 

smuggling or as something else. Rather, it appears that, based on the text of treaties that 

may be related to smuggling, terminologically these choices in a broad sense have been at 

best little considered and perhaps not thought of at all. 

I. Terminology across treaties 

The term ‘smuggling’ is by no means a common word used to describe the illicit or 

clandestine movement of goods or persons across international borders in multilateral 

treaties. In fact, a plethora of terms have been used, of which smuggling is not even the 

most usual.  

Of these terms, it is ‘traffic’ or ‘trafficking’ that have been most commonly used and 

account for around a third of the multilateral treaties addressing illicit cross-border 

movement assessed in this section. These terms have been most consistently used to 

address situations related to what is now referred to as people trafficking. Within the 

treaties addressing this situation, the terms ‘trafficking’ and ‘traffic’ have been used to 

describe the movement of persons for forced labour and/or forced sex work without 

exception since the International Agreement for the Suppression of the "White Slave 

Traffic" in 1904. This includes provisions in the Treaty of Versailles,4 the 1921 

International Convention for the Suppression of the Traffic in Women and Children, the 

1949 Convention for the Suppression of the Traffic in Persons and of the Exploitation of 

the Prostitution of Others, the 2000 Trafficking of Persons Protocol and the 2000 Optional 

Protocol to the Convention on the Rights of the Child on the Sale of Children, Child 

Prostitution and Child Pornography.5  

With controlled substances the term ‘traffic’ has been largely, but not comprehensively 

used. Three of the major UN conventions on controlled substances – the 1961 Single 

Convention on Narcotic Drugs,6 the 1971 Convention on Psychotropic Substances,7 and 

the 1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances do use the term ‘traffic’, as does the League of Nations-era 1925 

Agreement concerning the Suppression of the Manufacture of, Internal Trade in and Use 

 
4 Treaty of Versailles 1919, Article 23 (c). 
5 Preamble to the Optional Protocol to the Convention on the Rights of the Child on the Sale of 

Children, Child Prostitution and Child Pornography. 
6 Including in Arts. 1 and 35. 
7 Including in Arts. 1 and 21. 
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of, Prepared Opium,8 and the Convention of 1936 for the Suppression of the Illicit Traffic 

in Dangerous Drugs. Several other drugs treaties however address the clandestine 

movement of controlled substances without referring to the term ‘traffic’.  This is the case 

in the 1912 International Opium Convention,9 and the 1931 Convention for Limiting the 

Manufacture and Regulating the Distribution of Narcotic Drugs,10 both of which refer only 

to import and export controls. Smuggling as a term has also been used on two occasions 

in relation to international drug control: the first in the 1925 Protocol to the International 

Opium Convention, which interestingly mixes trafficking and smuggling in Article 1, 

where it states: 

The States signatory to the present Protocol, recognising that under Chapter I of 

the Hague Convention the duty rests open them of establishing such a control over 

the production, distribution and exportation of raw opium as would prevent the 

illicit traffic, agree to take such measures as may be required to prevent completely, 

within five years from the present date, the smuggling of opium from constituting 

a serious obstacle to the effective suppression of the use of prepared opium in those 

territories where such use is temporarily authorised’ [emphasis added]. 

The second is the 2003 WHO Framework Convention on Tobacco Control and its 2012 

Protocol to Eliminate Illicit Trade in Tobacco Products, both of which refer to ‘illicit trade’ 

and a requirement to criminalise tobacco ‘smuggling’.11 Interestingly, the Framework 

Convention and the Protocol were concluded after the conclusion of the 2000 Migrant 

Smuggling and People Trafficking Protocols, for which effort was made at least to 

distinguish these terms for the purpose of the movement of people. 

 
8 At Article VIII: ‘The Contracting Powers undertake to assist one another in their efforts to supress 

the illicit traffic by the direct exchange of information and views between the heads of the services 

concerned.’ 
9 Articles 12-18 include import and export restrictions on opium. 
10 Article 2: ‘Each of the High Contracting Parties agrees to make the necessary legislative 

provisions for severely punishing, particularly by imprisonment or other penalties of deprivation of 

liberty, the following acts-namely: a) The…despatch in transit, transport, importation and 

exportation of narcotic drugs, contrary to the provisions of the said Conventions: b) International 

participation in the offences specified in this Article: c) Conspiracy to commit any of the above-

mentioned offences; d) Attempts, and subject to the conditions prescribed by national law, 

preparatory acts.’ 
11 2003 WHO Framework Convention on Tobacco Control, Article 15: Illicit trade in tobacco 

products (1) ‘The Parties recognize that the elimination of all forms of illicit trade in tobacco 

products, including smuggling...are essential components of tobacco control.’ 2012 Protocol to 

Eliminate Illicit Trade in Tobacco Products, Article 1 (6) “Illicit trade” means any practice or conduct 

prohibited by law and which relates to production, shipment, receipt, possession, distribution, sale 

or purchase, including any practice or conduct intended to facilitate such activity. Article14 (1) (b) 

(ii) ‘Each Party shall adopt, subject to the basic principles of its domestic law, such legislative and 

other measures as may be necessary to establish all of the following conduct as unlawful under its 

domestic law… any other acts of smuggling or attempted smuggling of tobacco, tobacco products 

or manufacturing equipment not covered by paragraph (b)(i).’ 
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Traffic or trafficking have also been used in treaties addressing other issues. This is the 

case under the 1989 Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and their Disposal, which speaks of the ‘illegal traffic’12 and in the 

context of cross-border arms control, with both the 2000 Protocol against the Illicit 

Manufacturing of and Trafficking in Firearms, their Parts and Components and 

Ammunition and the 2010 Central African Convention for the Control of Small Arms and 

Light Weapons, their Ammunition and all Parts and Components that can be used for their 

Manufacture, Repair and Assembly,13 using traffic/trafficking to describe the prohibited 

action. It is also the term used, at least in the title, of the 1923 International Convention 

for the Suppression of the Circulation of and Traffic in Obscene Publications. Further 

treaties have instead picked up the idea of import and export controls. This is the case in 

the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit 

Import, Export and Transfer of Ownership of Cultural Property.  

Despite not being as common as trafficking and import and export restrictions, the term 

‘smuggling’ has also been used in several treaties. In additional to the tobacco treaties 

above and its use in the Migrant Smuggling Protocol,14 smuggling has also been used in 

both of the two general treaties established under the World Customs Union to address 

customs offences – the 1974 International Convention on the Simplification and 

Harmonization of Customs Procedures (revised 1999)15 and the 1977 International 

Convention on Mutual Administrative Assistance for the Prevention, Investigation and 

Suppression of Customs Offences.16 The latter treaty of which includes annexes 

addressing: ‘Assistance in action against the smuggling of narcotic drugs and psychotropic 

substances’ (Annex X) and on ‘Assistance in action against the smuggling of works of art, 

antiques and other cultural property’ (Annex XI).  

 
12 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their 

Disposal 1989, Article 9 (1) For the purpose of this Convention, any transboundary movement of 

hazardous wastes or other wastes: (a) without notification pursuant to the provisions of this 

Convention to all States concerned; or (b) without the consent pursuant to the provisions of this 

Convention of a State concerned; or (c) with consent obtained from States concerned through 

falsification, misrepresentation or fraud; or (d) that does not conform in a material way with the 

documents; or (e) that results in deliberate disposal (e.g. dumping) of hazardous wastes or other 

wastes in contravention of this Convention and of general principles of international law, shall be 

deemed to be illegal traffic. 
13 Article 17 (1): The States Parties undertake to adopt appropriate legislative and regulatory 

measures to strengthen border control in order to put an end in Central Africa to the illicit traffic in 

small arms and light weapons, their ammunition and all parts and components that can be used for 

their manufacture, repair and assembly.  
14 Although it should be noted that even here, the first negotiation text of 19-29 January 1999 referred 

to the ‘illegal trafficking and transport of migrants’ United Nations Office on Drugs and Crime, 

‘Travaux Preparatoires of the Negotiations for the Elaboration of the United Nations Convention 

against Transnational Organized Crime and the Protocols Thereto’ (2006) E.06.V.5. 
15 Annex H, Chapter 1, 7. 
16 In Annex IX, Part I, Section 1. 
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Other treaties use different terms again, with no one term being central. For example, 

the 1910 (as amended) Agreement for the Suppression of the Circulation of Obscene 

Materials requires, under Article 1, State Parties to centralise ‘all information which 

may facilitate the tracing and suppression of acts constituting infringements of their 

municipal law as to obscene writings, drawings, pictures or articles, and the 

constitutive elements of which bear an international character.’ The 1975 CITES 

Convention speaks of ‘trade’ in scheduled wild species,17 as does the 1926 Convention 

to Suppress the Slave Trade and Slavery18 and the 1956 Supplementary Convention on 

the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to 

Slavery, with regards to slavery.  

Another formulation is picked up in the 2003 Arms Trade Treaty, which uses 

‘diversion’ in Article 11: 

Article 11 (4): If a State Party detects a diversion of transferred conventional arms 

covered under Article 2 (1), the State Party shall take appropriate measures, 

pursuant to its national laws and in accordance with international law, to address 

such diversion.  

These examples are not exhaustive. But what they have been designed to illustrate is that 

despite the potential similarities in what these treaties seek to cover, even when only 

looking at one official language, the terminology used has varied widely and frequently 

lacked consistency of use, even within treaties that address the same or similar situations. 

While in some cases this terminological choice could be argued as being due to an 

intention to convey a different idea, i.e. treaties using the word ‘traffic’ are aimed at 

address something else than treaties using the term ‘trade’, as will be seen in the next part, 

this argument is made difficult to defend when considering how these terms have been 

used across all official treaty languages. 

II. Linguistic inconsistencies within treaties 

As would be expected from the discussion on the English language versions of the treaties, 

the inconsistency in terms for treaties addressing similar issues is also present in other 

languages. What is especially interesting when looking beyond English though, is that not 

only are these inconsistencies repeated between treaties in different languages, but 

inconsistencies in terminology are also apparent across official languages addressing the 

same treaty. This issue was actually highlighted during the negotiations of the Migrant 

 
17 Convention on International Trade in Endangered Species of Wild Fauna and Flora 1975, Article 

VIII: ‘The Parties shall take appropriate measures to enforce the provisions of the present 

Convention and to prohibit trade in specimens in violation thereof. These shall include measures: 

(a) to penalize trade in, or possession of, such specimens, or both; and (b) to provide for the 

confiscation or return to the State of export of such specimens-‘ 
18 Article 1. 
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Smuggling Protocol, with a “constant anxiety about the translation of this concept into 

other languages,”19 and with the travaux préparatoires highlighting the difficulties 

expressed by delegations during the negotiations in translating the English term 

‘smuggling’ into other languages.20 

To understand these issues, official language versions of several treaties held on the UN 

Treaty Collection and WHO respectively are discussed and the 2000 Migrant Smuggling 

Protocol is used as a baseline. This means to accept that, for the purposes of this exercise, 

the English word for ‘smuggling’ translates, as per the various names of the Migrant 

Smuggling Protocol, into تهريب [tah’riib] in Arabic,21 偷运 [tōu yùn] in Chinese,22
 traffic 

illicite in French,23 ввоз [vvoz] in Russian,24 and tráfico ilícito in Spanish.25 

To start with and strikingly, the three Protocols to the United Nations Convention Against 

Transnational Organized Crime are linguistically inconsistent with each other when 

compared across languages, despite having been developed in parallel to each other and 

despite the concerns expressly listed above. The Trafficking of Persons Protocol (TP) uses 

the word trafficking in English, and اتجار[it’jaar] in Arabic, traite in French, trata in 

Spanish, торговля [torgovlya] in Russian and 贩运 [Fànyùn] in Chinese, distinguishing 

the action here from the words used for ‘smuggling’, above. However, while the 

‘trafficking’ of the Trafficking of Firearms Protocol translates as  اتجار[it’jaar] in Arabic 

and 贩运 [Fànyùn] in Chinese and are therefore consistent with the English use of 

‘trafficking’, the words traffic illicite in French and tráfico ilícito in Spanish are used, in 

both cases the equivalents of ‘smuggling’ if the baseline is used, while Russian uses a third 

word: оборот [oborot]. 

 

 

 

 

 
19 JD (John David) McClean, Transnational Organized Crime a Commentary on the UN Convention 

and Its Protocols / (Oxford : : Oxford University Press, 2007) 379. 
20 United Nations Office on Drugs and Crime (n 14) 451. 
 بروتوكول مكافحة تهريب المهاجرين عن طريق البر والبحر والجو  21

22 联合国打击跨国有组织犯罪公约关于打击陆、海、空 偷运移民的补议定书 
23 Protocole contre le trafic illicite de migrants par terre, mer et air 
24 Протокол против незаконного ввоза мигрантов по суше, морю и воздуху, дополняющий 

Конвенцию Организации Объединенных Наций против транснациональной организованной 

преступности 
25 Protocolo contra el tráfico ilícito de migrantes por tierra, mar y aire, que complementa la 

Convención de las Naciones Unidas contra la Delincuencia Organizada Transnacional 
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A similar pattern can be seen in treaties addressing the illicit movement of controlled drugs 

across borders. The 1988 Convention Against the Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances uses ‘traffic’ in English, as does Article 108 of the United Nations 

Convention on the Law of the Sea and Article 35 of the 1961 Single Convention on 

Narcotic Drugs. All three instances reflect the Firearms Protocol usage – traffic and 

 in English and Arabic respectively where existing, traffic illicite and tráfico [it’jaar]اتجار

ilícito in French and Spanish – meaning when used with the Migrant Smuggling Protocol 

baseline, these become: trafficking (traffic) in English and Arabic, smuggling in French 

and Spanish. Russian and Chinese on the other hand both adopt different patterns, which 

are not consistent across the treaties or with each other. In Russian, оборот [oborot] is 

used for both the 1988 Convention and the Single Convention on Narcotic Drugs, while 

the term торговля [torgovlya] is used in UNCLOS. In Chinese however the term 贩运 

[Fànyùn] is used for both the 1988 Convention and in the UNCLOS, while the (new) term 

产销 [Chǎnxiāo] is used in the Single Convention on Narcotic Drugs. 

Article 15 of the WHO Framework Convention on Tobacco Control 2003 which, as 

discussed above, uses both illicit trade and smuggling to describe the prohibited actions in 

English, uses commerce illicite and contrebande in French and comercio ilícito and 

contrabando in Spanish, so introducing a third term. In Arabic however, again  اتجار[it’jaar] 

and تهريب [tah’riib] are used, suggesting that Arabic sees no difference between the 

English words ‘trafficking’ and ‘illicit trade’, at least in the context of tobacco control, as 

both become  اتجار[it’jaar] and despite the difference that the drafters of the French and 

Spanish versions of the treaties also identified. In Russian the word торговля [torgovlya] 

is again used for illicit trade: Незаконная торговля [nezakonnaya torgovlya], while a new 

word is used for smuggling: контрабанда [kontrabanda]. In Chinese, on the other hand, 

Table 1: Protocols to the United Nations Convention Against Transnational Organized Crime 

Name of treaty 

Operative word 

EN FR ES AR RU ZH 

2000 Migrant 

Smuggling Protocol 

[Baseline] 

smuggling traffic illicite tráfico ilícito تهريب [tah’riib] ввоз [vvoz] 偷运 [Tōu yùn] 

2000 Trafficking of 

Persons Protocol 
trafficking traite trata اتجار  [it’jaar] 

торговля 

[torgovlya] 
贩运 [Fànyùn] 

2000 Trafficking of 

Firearms Protocol trafficking traffic illicite tráfico ilícito اتجار  [it’jaar] 

оборот 

[oborot] 

 

贩运[Fànyùn] 
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非法贸易 [Fēifǎ màoyì] is used for illicit trade and the new word 走私 [Zǒusī] for 

smuggling. 

 

 

While not as varied, treaties associated with trafficking in persons and slavery also to show 

quite some variance in terminology across languages. In the 2000 Trafficking in Persons 

Protocol and the 1949 Convention for the Suppression of the Traffic in Persons and of the 

Exploitation of the Prostitution of Others, the same word pattern is used in all languages: 

trafficking/traite/trata//торговля [torgovlya]/偷运 [Fànyùn].  

But when it comes to the slave trade, while English uses the world ‘trade’ in the 1926 

Slavery Convention, the French version uses the same word they use for ‘trafficking’ in 

the two conventions listed above. This same pattern is found in the French, Russian and 

Spanish for the English word ‘trade’ in the 1949 Supplementary Convention, but not for 

Chinese, which uses 买卖 [Mǎimài].  

Table 2: Drug control treaties 

Name of treaty 

Operative word 

EN FR ES AR RU ZH 

2000 Migrant 

Smuggling Protocol 

[Baseline] 

smuggling traffic illicite tráfico ilícito 
 تهريب

[tah’riib] 
ввоз [vvoz] 偷运 [Tōu yùn] 

1988 Convention 

Against the Illicit 

Traffic in Narcotic 

Drugs and Psychotropic 

Substances 

illicit traffic traffic illicite tráfico ilícito اتجار  [it’jaar] оборот [oborot] 贩运[Fànyùn] 

Single Convention on 

Narcotic Drugs, 1961, 

Article 35 

illicit traffic traffic illicite tráfico ilícito - оборот [oborot] 
产销 

[Chǎnxiāo] 

UNCLOS 1982, Art. 

108 
illicit traffic traffic illicite tráfico ilícito اتجار  [it’jaar] 

торговля 

[torgovlya] 
贩运[Fànyùn] 

WHO Framework 

Convention on Tobacco 

Control 2003, Article 

15 

illicit trade / 

smuggling 

commerce 

illicite / 

contrebande 

comercio ilícito 

/ contrabando 

 /[it’jaar]  اتجار

 تهريب

[tah’riib] 

Незаконная 

торговля 

[nezakonnaya 

torgovlya] / 

контрабанда 

[kontrabanda] 

非法贸易 

[Fēifǎ màoyì] / 

走私 [Zǒusī] 
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Finally, when turning to treaties addressing the smuggling of other goods in a more general 

way, while official languages versions are not as extensive, we see again an alignment of 

English and Arabic in using smuggling/ تهريب    [tah’riib] in the International Convention 

on the Simplification and Harmonization of Customs procedures (1974), while the French 

language version takes again the term contrebande and the Russian uses the same word 

for ‘smuggling’ used in the WHO Framework Convention on Tobacco Control 2003: 

контрабанда [kontrabanda]. A similar pattern exists in the English, and French versions 

of the 1977 International Convention on Mutual Legal Assistance for the Prevention, 

Investigation and Repression of Customs Offences (Nairobi Convention), respectively: 

smuggling/contrebande. 

Table 3: Trafficking and slavery treaties 

Name of treaty 

Operative word 

EN FR ES AR RU ZH 

2000 Migrant Smuggling 

Protocol [Baseline] 
smuggling 

traffic 

illicite 

tráfico 

ilícito 

 تهريب

[tah’riib] 
ввоз [vvoz] 偷运[ Tōu yùn] 

2000 Trafficking of 

Persons Protocol 
trafficking traite trata اتجار  [it’jaar] 

торговля 

[torgovlya] 
贩运[Fànyùn] 

Convention for the 

Suppression of the Traffic 

in Persons and of the 

Exploitation of the 

Prostitution of Others 

1949 

traffic traite trata - 
торговля 

[torgovlya] 
贩卖 [Fànmài] 

Supplementary 

Convention on the 

Abolition of Slavery, the 

Slave Trade, and 

Institutions and Practices 

Similar to Slavery 1956 

trade traite trata - 
pаботорговля 

[rabotorgovlya] 
买卖 [Mǎimài] 

1926 Slavery Convention, 

Art. 2 (a) 
trade traite - - - - 
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This assessment is clearly not exhaustive, nor is it an etymological study of the choice of 

language used in international smuggling treaties, which would surely deserve more time 

and expertise than can be provided here. What is does illustrate though is the variability – 

and inconsistency – in how these terms have been used across the treaties. In addition to 

the variety of terms used in English to address these topics, which could be explained due 

to temporal linguistic changes or political choices (although this claim is not made here), 

the inconsistency across languages points to a few possibilities.  

Firstly, it could be that specific terms have been used as within that language the word had 

a more natural meaning for the delegates at the conference or the drafters involved, even 

when this created inconstancies within treaty-sets or with older treaties. For example, it 

could be that traffic illicite was commonly used in French vernacular or legal French at 

the time of the drafting process for the Protocols to the CTOC to mean both migrant 

smuggling and weapons trafficking. It could also be however that little thought went into 

naming the actions covered in the treaties outside of the concern above: delegates and 

drafters either may not have considered the term being used in great detail or were unaware 

of differing terms used in other languages, or that little weight was put on the terms used: 

delegates may have realised the differences but considered terms to be synonymous with 

each other and not indicative of the content or type of action being prohibited. Lastly, it 

could also have been reflective of the political weight of the word at the time of the treaty’s 

Table 4: General goods smuggling treaties 

Name of treaty 
Operative word 

EN FR ES AR RU ZH 

2000 Migrant 

Smuggling Protocol 

[Baseline] 

smuggling traffic illicite tráfico ilícito 
 تهريب

[tah’riib] 
ввоз [vvoz] 

偷运  

[Tōu yùn] 

The International 

Convention on the 

Simplification and 

Harmonization of 

Customs procedures 

(1974) (Revised 1999), 

Annex H, Chapter 1, 7.  

smuggling contrebande - 
 تهريب

[tah’riib] 

контрабанда 

[kontrabanda] 
- 

1977 International 

Convention on Mutual 

Legal Assistance for the 

Prevention, 

Investigation and 

Repression of Customs 

Offences, Chapter X 

smuggling contrebande - - - - 
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development: certain terms may have been chosen as being more or less politically 

important and therefore serving the goals of the drafters in different ways.  

For whatever reason these names were chosen, and this is also not clear from reviewing 

the development and preparatory works of the treaties, what is clear that treaties name 

actions that are largely the same in a multitude of ways. While not necessarily giving a 

satisfying answer as to why treaties use certain terms, what it does demonstrate, together 

with the discussion on terminology across treaties above, is that there is no particular 

pattern that can be identified within the language used in the treaties that can definitively 

include or exclude actions as smuggling or not. Indeed, with so many inconsistencies, 

relying on terminology alone cannot be a guide to whether a treaty addresses smuggling 

or not.   

2.  CONTRIBUTION OF THE CTOC PROTOCOLS 

With that in mind, there are nevertheless some ways in which the concept of smuggling in 

international law can be identified. The most useful of which is through the discussions 

that have taken place around the Convention Against Transnational Organized Crime. Due 

to the parallel development of the MSP and Trafficking Protocol (TP), attempts have been 

made by governments and in the literature to define and distinguish the two from one 

another. While largely confined to an understanding of smuggling and trafficking in 

persons, this discussion also provides useful insights that can be applied to an 

understanding of smuggling in international law more broadly.  

These discussions have centred around the legal difference between migrant smuggling 

and trafficking in persons as defined in Article 3 (a) of each Protocol. In respect to the 

MSP, migrant smuggling is defined as: 

…the procurement, in order to obtain, directly or indirectly, a financial or other 

material benefit, of the illegal entry of a person into a State Party of which the 

person is not a national or a permanent resident; 

Trafficking in persons, on the other hand, is defined in the same article of the TP as: 

… the recruitment, transportation, transfer, harbouring or receipt of persons, by 

means of the threat or use of force or other forms of coercion, of abduction, of 

fraud, of deception, of the abuse of power or of a position of vulnerability or of the 

giving or receiving of payments or benefits to achieve the consent of a person 

having control over another person, for the purpose of exploitation. Exploitation 

shall include, at a minimum, the exploitation of the prostitution of others or other 

forms of sexual exploitation, forced labour or services, slavery or practices similar 

to slavery, servitude or the removal of organs; 
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The Inter-Agency Coordination Group against Trafficking in Persons, made up of several 

UN agencies and bodies with relevance to trafficking in persons, including the High 

Commissioner for Refugees, the Office of the High Commissioner for Human Rights and 

the United Nations Office for Drugs and Crime,26 has attempted to explain the differences 

between the two acts by focusing on four elements. The first of these is an international 

border crossing, which is considered essential for migrant smuggling, but not for 

trafficking in persons, who can also be trafficking internally within one state. The second 

is the purpose for which people are moved: for their exploitation in the case of trafficking 

and for commercial reasons in the case of smuggling. The third is through the concept of 

the commodity in the act: in trafficking it is the person who is the commodity, while for 

smuggling it is the service of facilitating the illicit border crossing. Finally, the concept of 

the victim has been identified as important: in the case of trafficked persons, it is the person 

who is harmed, while in migrant smuggling it is the state.27 A similar formulation is 

included in the Department of Justice and Equality of the Government of Ireland’s Blue 

Blindfold Campaign against human trafficking, but with the emphasis placed on consent 

of the person the deciding factor between smuggling and trafficking.28 

The US Immigration and Customs Enforcement’s Human Smuggling and Trafficking 

Center has a number of points in common with the ICAT and Irish Government’s 

definitions, but with some important differences. Emphasised in their definition is that 

smuggling is centred around ‘transportation.’29 The issue of transportation is also picked 

up by the Austrian Federal Ministry for Europe, Integration and Foreign Affairs30, which 

emphasises both transportation and the non-victim status of smuggled persons as 

distinguishing factors.31 For the UK’s Crown Prosecution Service (England and Wales), 

an emphasis in deciding whether the offence relates to human smuggling (rather than 

trafficking or slavery) appears to be placed on the final situation of the person who has 

been illicitly moved across borders. The guidance further states that: ‘Smuggling is 

 
26 ‘The Inter-Agency Coordination Group against Trafficking in Persons’ <https://icat.un.org/> 

accessed 20 July 2022. 
27 The Inter-Agency Coordination Group against Trafficking in Persons, ‘What Is the Difference 

between Trafficking in Persons and Smuggling of Migrants?’ ICAT Issue Brief 01, 10/2016 1. 
28 Department of Justice (Ireland), ‘Know the Signs of Human Trafficking’ (Blue Blindfold 

Campaign) <https://www.blueblindfold.ie/what-is-human-trafficking-know-the-signs/> accessed 

20 July 2022. 
29 U.S. Immigration and Customs Enforcement, ‘Human Trafficking and Smuggling’ 

<https://www.ice.gov/factsheets/human-trafficking> accessed 20 July 2022. 
30 Bundesministerium für Europa, Integration und Äußeres 
31 Task Force Menschenhandel, ‘Broschuere Zu Menschenhandel’ (Bundesministerium für Europa, 

Integration und Äußeres Undated) 9 

<https://www.bmeia.gv.at/fileadmin/user_upload/Zentrale/Aussenpolitik/Menschenrechte/Broschu

ere_zu_Menschenhandel.pdf> accessed 20 July 2022. 
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characterised by illegal entry only and international movement only, either secretly or by 

deception (whether for profit or otherwise).’32 

Looking to the literature, Gallagher and David describe migrant smuggling as referring to 

“the unauthorised movement of individuals across national borders. More simply, it can 

be understood as facilitating the breach of migration laws for profit.”33 Paoli, Kleemans 

and Smit, for whom human trafficking and smuggling are the “consequences of 

globalization”34, emphasise in the case of migrant smuggling, that it is an action that aims 

to violate immigration laws and to “provide a bridge between poor or dangerous countries 

and richer, safer ones.”35 Aronowitz on the other hand, takes a similar approach to the UN 

and government-developed definitions but emphasises the organised criminal element of 

trafficking and the non-victim status of smuggled persons in distinguishing the two acts.36 

For Rijken and de Volder, the distinguishing factor is consent, but here too recognise the 

complexity of the distinction, with the potential for a great deal of overlap between 

trafficking in persons and migrant smuggling due to the grey areas of consent.37 

These points are similarly made, albeit with a different frame by Baird, who suggests that: 

“…smuggling is a migration issue, where controls on admission and settlement are 

infringed...”38 He goes on to suggest a broad definition for migrant smuggling, originally 

developed by Van Liempt & Doomernik:39  

“every act whereby an immigrant is assisted in crossing international borders 

whereby this crossing is not endorsed by the government of the receiving state, 

neither implicitly nor explicitly” and which doesn’t necessarily require a criminal 

element.40 

 
32 The Crown Prosecution Service, ‘Human Trafficking, Smuggling and Slavery’ 

<https://www.cps.gov.uk/legal-guidance/human-trafficking-smuggling-and-slavery> accessed 20 

July 2022. 
33 Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge 

University Press 2014) 1. 
34 Edward R Kleemans and Monika Smit, ‘Human Smuggling, Human Trafficking, and Exploitation 

in the Sex Industry’ in Letizia Paoli, The Oxford Handbook of Organized Crime (2014) 381>. 
35 ibid. 
36 Alexis A Aronowitz, ‘Smuggling and Trafficking in Human Beings: The Phenomenon, The 

Markets That Drive It and the Organisations That Promote It’ (2001) 9 European Journal on Criminal 

Policy and Research 163, 165. 
37 CRJJ Rijken and EJA de Volder, ‘The European Union’s Struggle to Realize a Human Rights-

Based Approach to Trafficking in Human Beings: A Call on the EU to Take THB-Sensitive Action 

in Relevant Areas of Law’ (2010) 25 Connecticut journal of international law 49, 51–52. 
38 Theodore Baird, ‘Theoretical Approaches to Human Smuggling’ (Danish Institute for 

International Studies) 2013: 10 7. 
39 Ilse van Liempt and Jeroen Doomernik, ‘Migrant’s Agency in the Smuggling Process: The 

Perspectives of Smuggled Migrants in the Netherlands’ (2006) 44 International Migration 165. 
40 Theodore Baird, ‘Defining Human Smuggling in Migration Research: An Appraisal and Critique’ 

(European University Institute, Robert Schuman Centre for Advanced Studies, Migration Policy 

Centre) RSCAS 2016/30 5. 
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Interesting in this context is a study carried out by Baird on the development of definitions 

for trafficking and smuggling over time in academic texts, looking at the period before the 

conclusion of the Migrant Smuggling Protocol, during its conclusion and at later 

developments. This study finds that before the Palermo Protocols, there was often 

considerable confusion between people trafficking and migrant smuggling, with migrant 

smuggling in many instances being considered synonymous with ‘unlawful entry’ in the 

literature,41 i.e. including where people ‘smuggle themselves’ across an international 

border.  As the drafting process of the Palermo Protocols advanced, academic definitions 

began to become more aligned to the legal definitions advanced in the Protocols, with a 

2000 definition by Salt of smuggled persons being: “an individual [who] requests 

assistance to cross into another nation state where (s)he has no right of residence and the 

smuggler’s involvement goes no further than the crossing of the border.”42 At this point in 

particular, Baird argues, definitions began to use the elements of ‘agency’ and ‘coercion’ 

as the signifiers of human smuggling and trafficking respectively.43 Post-Protocols, much 

definitional work in academic research adopted the Palermo definitions and used the 

concept of agency/coercion as the focal point, advancing the discussion instead through 

defining other elements involved, such as actors and organizational structures. More 

recently, and since 2007, Baird identifies a trend in the literature towards qualifying the 

definitions by identifying sub-categories of migrant smuggling, such as ‘refugee 

smuggling’ and a turn towards a more expansive definition of smuggling “to include socio-

historical context”44 or to include migrant smuggling more broadly in the ‘migration 

industry’. Despite this however he argues that these definitions still take the Palermo 

definitions as the premise upon which to expand or qualify people smuggling.45   

In addition to these can be added the definition used for the 1977 Nairobi Convention. 

This general treaty, aiming at harmonising customs procedures, is one of the few 

multilateral agreements to include a definition of smuggling, in this case in relation to the 

smuggling of goods. In Article 1 (d) of his treaty, smuggling is defined as: “Customs fraud 

consisting in the movement of goods across a Customs frontier in any clandestine 

manner”. Customs fraud is defined in (c) as ‘any breach, or attempted breach, of Customs 

law’. Here again then, important are the elements of movement, the crossing from one 

jurisdiction to another, the illegality of that crossing, and that this crossing is done in 

secret. 

In relation to the smuggling of goods, but not strictly in relation to the Nairobi Convention, 

Andreas has also sought to develop a definition for that which he terms ‘illicit 

 
41 ibid 3. 
42 Salt, J. (2000). Trafficking and human smuggling: A European perspective. International 

Migration, 38(3), 34 in ibid. 
43 ibid. 
44 ibid 4–5. 
45 ibid 5. 



Chapter 2: Defining smuggling in international law 

34 

 

transnational flows’. These, he identifies in similar terms as being “unauthorized by the 

sending and/or receiving country (in some cases institutionalized at the international level 

in the form of global prohibition regimes), and [moving] across borders via mechanisms 

designed to evade detection and apprehension.”. 46 

3. APPROACHING A DEFINITION 

The first section of this chapter highlighted the terminological and linguistic challenges in 

understanding smuggling as a concept in international law. A variety of terms have been 

used and these terms have been used inconsistently across official languages. What can be 

concluded from this is that within the texts of the treaties discussed, there has been little 

in the way of definitive indication as to what constitutes smuggling. There has also, 

however, neither been a clear indication of other terms used being designed to coincide 

with other acts.   

The above section has also highlighted how the development of the CTOC has in part 

helped in creating a stronger understanding of smuggling in a legal sense. As discussed 

above, the simultaneous development of the Migrant Smuggling and Trafficking in 

Persons Protocols provided international organisations, governments and academics with 

the opportunity to consider the differences between these actions and develop further 

definitions of smuggling in relation to people. Within these definitions, ideas considered 

important in defining an action as migrant smuggling included the crossing of an 

international border, the use of transportation and that the act itself is considered akin to a 

service that violates laws on immigration, rather than one designed at ongoing exploitation 

of those involved. Similar elements can be seen in the Nairobi Convention’s and Andreas’ 

definitions relating to the smuggling of goods. 

These definitions and their common elements then provide an important framework for 

understanding smuggling as a concept. However, as discussed earlier in this chapter, the 

definition advanced here was also developed through an iterative process whereby the 

commonalities of smuggling treaties informed the definition as well. While these 

definitions gave a baseline for what could be considered smuggling, it was only through 

looking at the treaties themselves, that this definition could be further refined.  

With this in mind, the definition of smuggling used for the purposes of this work is:  

the facilitated, unlawful movement of goods or persons across an international 

border  

 
46 Peter Andreas, ‘Illicit Globalization: Myths, Misconceptions, and Historical Lessons’ (2011) 126 

Political Science Quarterly 403, 406. 
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In the following, the parts of this definition will be further elaborated on, including on how 

each part was selected. After, related concepts will be discussed and distinguished from 

this understanding of smuggling.  

I. Facilitated 

Facilitation – or the presence of an actor in smuggling – is a key element in the Migrant 

Smuggling Protocol’s definition of smuggling and the subsequent work to distinguish it 

from people trafficking. In this regard, the question of ‘self-smuggling’ was explicitly 

discussed during the negotiations for the MSP, with states rejecting an understanding that 

clandestinely moving oneself across a border would amount to smuggling.47 This is 

reflected in Article 5 of the Protocol, which states that breaching immigration rules is not 

in itself subject to criminalization requirements under the Protocol.48 This pattern is also 

clear from other treaties addressing smuggling, which although do not always explicitly 

refer to smugglers, nevertheless require the presence of a facilitator – they do not address 

unintended or accidental flows of proscribed goods.  

An important factor related to this is the level of facilitation that is needed. This is a 

particular issue for the CTOC, which formally deals with transnational organised crime 

and therefore could be expected to focus on facilitation by transnational criminal groups. 

The provisions of Article 4 of the Migrant Smuggling Protocol reflect this, stating that it 

only applies ‘where the offences are transnational in nature and involve an organized 

criminal group’49 [author’s emphasis]. However, the threshold of what amounts to 

transnational organised criminal group – and therefore the level of facilitation required – 

is actually quite low.  Paraphrasing Article 2(a) of the CTOC, an organised criminal group 

is defined as a structured group of three or more persons, existing for a certain period of 

time and acting in concert. This threshold means that a small group of persons moving 

persons across a border with some kind of structure would meet the threshold. 

Furthermore, the threshold itself is also not necessarily an absolute: the Legislative Guide 

to the Protocol states that migrant smuggling without the involvement of an organised 

criminal group should in any case also be covered by the criminalisation requirements of 

the Protocol.50  

Turning to other treaties, passed before and after the CTOC, and limitations of 

applicability to transnational organised criminal groups are not present. The 1988 United 

Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 

for example, recognises ‘the links between illicit traffic and other related organized 

 
47 United Nations Office on Drugs and Crime (n 14) 469. 
48 Gallagher and David (n 33) 359–360. 
49 For a discussion on this, see: Abdelnaser Aljahani, ‘The Legal Features of Smuggling 

Organisations in Light of the Provisions of the Migrant Smuggling Protocol’ (2015) 79 The Journal 

of Criminal Law 170. 
50 Gallagher and David (n 33) 361–362. 
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criminal activities’ in its preamble, but does not make involvement of such a group a 

requirement for criminalization, rather listing ‘involvement of the offender in other 

international organized criminal activities’ under Article 5 (b) as a factor that State Parties 

should consider in assessing the severity of the offence. Further, transnational organised 

crime is not mentioned in several of the earlier drugs control treaties, nor is it included as 

a requirement for sanctions in other, non-drugs conventions, such as the CITES and the 

UNESCO Convention.51 More recently, the 2003 WHO Framework Convention on 

Tobacco Control does not mention transnational organised crime in its article on illicit 

trade,52 nor do any of the operative articles of its Protocol to Eliminate Illicit Trade in 

Tobacco Products. 

With these factors in mind, facilitation when it comes to smuggling can therefore be 

regarded as something less than (albeit also including) the involvement of transnational 

organised criminality but more than self-smuggling (in the cases involving people) or the 

accidental movement of controlled goods across a border (in the case of goods). While 

transnational organised crime is very obviously the central concern of the CTOC and its 

protocols, it does not appear to carry much, if any, importance in other treaties and is not 

even much of a decisive element in the CTOC and its protocols in triggering state action. 

Facilitation, therefore, within the definition developed here amounts to the intentional 

involvement of or assistance by one or more persons in the unlawful movement of goods 

or people across an international border. 

II. Unlawful movement  

The second part of the definition has two parts: that the goods or people were moved, and 

that this movement was unlawful. The first part of this is the most straightforward, but 

nevertheless at the core of smuggling: that a good or person is moved. This is of course 

key to the other elements of the definition but was also considered the essential factor in 

the distinguishing migrant smuggling introduced by the US Immigration and Customs 

Enforcement’s Human Smuggling and Trafficking Center,53 for example.  

The second part of this is that the movement must have been made unlawfully. By this, it 

is meant that legal prohibitions exist either forbidding the entry of that good or person 

completely, or under the conditions in which they or it are moved. This does not 

necessarily mean however that a prohibition exists on movement or on the item itself 

without a cross-border element. This aligns with a straightforward formulation by 

Andreas, who suggests the unlawful element in smuggling has two variants: either flows 

are absolutely prohibited or regulated in part, or flows of stolen or counterfeit versions of 

 
51 Convention on International Trade in Endangered Species of Wild Fauna and Flora 1975, 

UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and 

Transfer of Ownership of Cultural Property 1970. 
52 WHO Framework Convention on Tobacco Control 2003 Article 15. 
53 Using the term ‘transportation’ in this case. 
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the item are prohibited.54 By this, he alludes to the kind of prohibitions that are place for 

goods such as some scheduled drugs (almost absolutely prohibited) or wildlife (regulated 

in part), or for situations where there is no real regulation of  the item, unless it is stolen 

(for example art works) or when counterfeit (for example currency). This is also clear from 

the treaties, which frequently allow for the lawful movement of otherwise prohibited items 

under certain conditions and specify that it is the unlawful movement or movement that is 

forbidden. 

One element that should be addressed at this point is the link between unlawful crossings 

and secrecy, or the requirement for the unlawful movement to be clandestine. Andreas in 

his definition above includes the provision that border crossings should be ‘designed to 

evade detection and apprehension.’55 The Nairobi Convention also refers to smuggling 

being ‘clandestine’, as does Article 68 (1) of the Migrant Workers Convention, which 

requires State Parties to collaborate to prevent and eliminate ‘illegal or clandestine 

movements’.  Other treaties though do not use this term. 

While in many cases smuggling is certainly carried out clandestinely and the term is not 

incompatible with the definition advanced here, it is not specifically included for two 

reasons. The first of these is because it may not always be the case that smuggling takes 

place in a way that is designed to evade detection or apprehension, or rather, it is not 

always clear that those at the point of entry are trying to detect and apprehend, even if 

formally that is their duty and even if other actors have an interest in detecting and 

apprehending those involved in smuggling. Examples from the history of smuggling 

demonstrate times when officials have ignored their laws, or the laws of other states, in 

order to engage in smuggling. The United States, for example, was complicit in violating 

British laws that forbade the emigration of technical experts to other countries during the 

early industrial revolution,56 while the tolerated or quasi-state sanctioned smuggling of oil 

out of territory controlled by the non-state armed group calling itself the Islamic State and 

into Turkey was said to be a key factor in its longevity.57 This means that smuggling may 

also take place in a relatively open way, even if formally sanctioned.  This leads on to the 

second reason, which is related to the first. It is that even were smuggling to be conducted 

totally openly, the unlawful nature of smuggling would retain the force of law against 

those engaged in the activity. Lawful activities can also be conducted in a clandestine way 

– tax avoidance being a classic example of the use of legal, but often opaque means, to 

minimise tax payments. What seems key then in this conception of smuggling is not 

 
54 Peter Andreas, ‘International Politics and the Illicit Global Economy’ (2015) 13 Perspectives on 

Politics 782, 782. 
55 Andreas, ‘Illicit Globalization: Myths, Misconceptions, and Historical Lessons’ (n 46) 406. 
56 Peter Andreas, Smuggler Nation : How Illicit Trade Made America / (New York : Oxford 

University Press 2013) 99. 
57 Carla E Humud, Robert Pirog and Liana W Rosen, ‘Islamic State Financing and U.S. Policy 

Approaches’ Congressional Research Service 32, 4–6. 
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whether or not the activity is conducted openly or in secret, but whether the conduct itself 

is unlawful, whether enforced or not.  

III. Of goods or persons 

The grouping together of both goods and persons is potentially the most controversial part 

of the definition but is also a part that is an essential to it. Looking to the CTOC and the 

attempts to distinguish migrant smuggling from trafficking in persons are naturally not so 

useful in this, given the focus solely on people. Nevertheless, as will be shown below, 

treaties, while addressing separately goods and people, have addressed these issues in 

similar ways, indeed in ways that are indistinguishable in many regards. What is therefore 

clear, as will be demonstrated below, is while there is a fundamental difference between 

goods and people, international law has not made that distinction with regards to engaging 

smuggling as a concept.  

A last point on this is that, by goods, it is meant here all tangible objects that are not a 

person. This includes living things that are not human beings, such as wildlife or plants. It 

does not though include intangible objects and so would not extend to illicit financial flows 

or transnational corruption, for example. While intangible objects too flow across 

international borders, an important aspect linking the treaties that will be discussed below 

is that they deal with tangible objects and physical movement: both in the way they are 

conceptualised and in the provisions they include for addressing smuggling, in ways that 

are not possible for intangible objects, such as physical border checks and documentation 

requirements. That is not to say that there is not a relationship between money laundering 

and drugs smuggling, for example, but there is a difference in the responses states are 

required under treaties to take to address these actions and in the way states cooperate to 

address them. 

IV. Across an international border 

Finally, the last part of the definition requires that the facilitated unlawful movement of 

goods or persons crosses an international border and is perhaps the most straightforward 

part of the definition. The need for an international border crossing is part of the legal 

definition of migrant smuggling and is prominent in the discussions on the difference with 

human trafficking: migrant smuggling always involves an international border crossing, 

whereas trafficking in persons does not have to.  

It is also clear that an international border crossing is required in the broader treaties 

looked at here. The border crossing was an important reason for the development of many 

smuggling treaties: as will be seen below, a central stated reason for the elevation of 

smuggling issues to the level of an international treaty has been that the issue is addresses 

is one that crosses international borders. The centrality of the international border crossing 

is also found within many of the provisions within those treaties, including on mutual legal 

assistance, preventative measures, and criminalisation provisions.  
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V. The role of financial gain 

The definition used here does not include a profit motive. This decision is likely not 

uncontroversial. In particular for the Migrant Smuggling Protocol, the inclusion of 

financial or other material gain into the definition was strongly and successfully advocated 

by several states in order to prevent including a requirement to criminalise humanitarian 

smuggling or smuggling due to close family ties.58 Despite this limitation however, some 

State Parties have in practice extended the prohibition on migrant smuggling to situations 

where there is no financial or material gain, including both the EU and Australia.59 

The purpose of leaving out this requirement in this definition is though not to make a 

normative statement as to whether smuggling should only include times when there is a 

financial or other material gain, nor to reflect the alternative position of some Parties to 

the MSP to disregard financial gain post-conclusion of the Protocol. Rather the purpose of 

doing is to reflect the position found in other smuggling treaties. 

These treaties, whether looking at goods or persons, almost universally do not require an 

explicit requirement for financial or other material gain for issues to be considered as 

smuggling. As an example, the expansive definition found in Art. 1 the Nairobi 

Convention, does not include any mention of financial gain. The reasons for this are 

unclear, but it is presumably not because this issue was not important, but because the idea 

was and is implicit that goods smuggling is only carried out for financial or other material 

gain and therefore this requirement was not needed to define the issue. As such, it is also 

not an explicit part of the definition here, although of course in practice it is frequently to 

be expected that smuggling involves financial gain. 

4.  RELATED CONCEPTS 

As a final aspect to this definition, and in light of the challenges that have been faced at 

different points in the development of some of the treaties in understanding the difference 

between smuggling and other issues, it also seems important to set out how the definition 

advanced here for smuggling differs from issues that have been in some cases used 

interchangeably or been imbued with a similar meaning to smuggling. 

What should be made clear here is this is a separate, albeit somewhat overlapping section 

to that outlining the definitional challenges made above. As noted at the start of this 

 
58 United Nations Office on Drugs and Crime (n 14) 469. 
59 Australia’s Deterring People Smuggling Act 2011, for example, further extended this to clarify 

that people smuggling is a crime whether or not Australia owes or may owe international protection 

obligations and introduced a specific offence for organized criminal groups in the Anti-People 

Smuggling and Other Measures Act 2010. The EU under Directive 2002/90/EC requires Member 

States to impose sanctions on persons who assist others to ‘enter, or transit across, the territory of a 

Member State in breach of the laws of the State concerned on the entry or transit of aliens.’  While 

it allows for a humanitarian exemption, this is not required.  
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chapter, there has been a great deal of inconsistency across treaties addressing similar 

issues, with several using a mixture of trafficking, illicit trade, smuggling and other terms 

to describe the action they sought to address. Here we are turning towards in particular 

legal definitions that will later be seen within the treaties for particular actions. The 

purpose of this section then is not to definitively ascribe certain actions as being 

‘trafficking’ or ‘illicit trade’, but rather to explain how smuggling as a concept is situated 

within legal definitions that can be broader than smuggling alone. 

I. Trafficking and illicit trade 

Trafficking is the first of these. As highlighted above, in the context of the MSP and TP, 

there have both been conceptual challenges in distinguishing trafficking in persons from 

migrant smuggling during the drafting of these Protocols, and several efforts have been 

made to explain the differences between them since then. Important to note here though is 

that the approach here is somewhat different.  

As noted above, some of the key differences trafficking in persons has, in relation to 

migrant smuggling, is that for trafficking to occur there must be exploitation, there is no 

requirement for an international border crossing, it is the person who is the commodity, 

and that person is being moved to engage in an activity that continues beyond the 

movement itself. Trafficking in persons is, therefore, a much more expansive act than 

migrant smuggling, in that it involves not only movement for a defined period of time, but 

a range of actions that can continue without time limitation and do not necessarily include 

movement. Further, it is an action that can be wholly different to smuggling, as it can take 

place solely within one country. This is similar, as will be discussed in more detail below, 

to treaties on drugs trafficking, which tend to include actions relating to the production 

and distribution of controlled substances.  

Similarly, those treaties that have instead used the term illicit trade have also tended to 

mean something more expansive than only smuggling: Article 1(6) of the 2012 Protocol 

to Eliminate Illicit Trade in Tobacco Products, for example, defines the illicit trade as ‘any 

practice or conduct prohibited by law and which relates to production, shipment, receipt, 

possession, distribution, sale or purchase, including any practice or conduct intended to 

facilitate such activity.’ As such, it also an expansive definition, similar to treaties using 

the term ‘trafficking’, to also include production, possession, sale and purchase as part of 

illicit trade.  

The definition of smuggling developed here is distinct from these actions, but also is able 

to form a part of them. Smuggling for the purposes of this work is the facilitated movement 

of goods or persons across an international border. It therefore can be a part of actions 

described in the treaties as trafficking or illicit trade – whenever the action includes an 

international border crossing in the way described. Smuggling though is not synonymous 

with trafficking and illicit trade and it is also perfectly possible that both trafficking and 
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illicit trade are carried out without smuggling, for example in cases where drugs are 

produced for consumption within one jurisdiction or when persons are trafficked within 

one jurisdiction.  

Smuggling in this sense is an action that can, but must not necessarily, be part of wider 

actions described in these treaties. The production of controlled substances in one country 

for distribution in another will therefore include actions that are and are not smuggling. 

Ultimately, what this work focuses on, is how the concept of smuggling has played out 

within treaties, even where they – as most do – address a broader situation.  

II. Transnational criminal law 

A final point here is to look briefly at the difference between smuggling and transnational 

crime, and transnational criminal law, in particular. Transnational crime has been 

described as identifying “certain criminal phenomena transcending international borders, 

transgressing the laws of several states or having an impact on another country.”60 

However, as discussed above and as pointed out by both Boister and Nadelmann, 

transnational criminality does not necessarily need a transnational element and it has rather 

been the idea of transnationality that has driven transnational law.61 Instead, as Boister 

defines it, transnational criminal law is aimed at “indirect suppression by international law 

through domestic penal law of criminal activities that have (i) actual or (ii) potential 

transboundary effects or (iii) transboundary moral impacts.”62 He argues that these treaties 

then address not only cross-border events, people and/or goods, but also “purely domestic 

situations where the actors offer substantial threats to other states, as well as situations 

where although their actions offer at most only tenuous transnational effects, they are 

constructed as transnational situations out of moral concern.”63 

This understanding of transnational criminal law accords well with the definition of 

smuggling advanced above and with the distinction made between smuggling on the one 

hand and trafficking and illicit trade on the other. It is of course clear that smuggling can 

be – and mostly is – a part of transnational criminal law, but, just as with respect to 

trafficking, it is not synonymous with it. Rather, smuggling is a part of transnational 

criminal law and, often, a part of treaties addressing transnational criminal law, but it is 

also perfectly possible to have transnational criminal law treaties or parts of that do not 

 
60 Neil Boister, ‘Further Reflections on the Concept of Transnational Criminal Law’ (2015) 6 

Transnational Legal Theory 9, 12, citing the UN Crime Prevention and Criminal Justice Branch in; 

Gerhard Mueller, ‘Transnational Crime: Definitions and Concepts’ in Phil Williams and Dmitri 

Vlassis (eds), Combating Transnational Crime (Frank Cass 2001) 13. 
61 Ethan A. Nadelmann, ‘Global Prohibition Regimes: The Evolution of Norms in International 

Society’ (1990) Vol. 44 International Organization 479; Boister (n 60) 12. 
62 Boister (n 60) 13. 
63 ibid. 
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include smuggling, where there is no physical crossing of a border, for example, or where 

measures solely focus on national suppression actions. 

5.  CONCLUSIONS 

The purpose of this chapter has been to discuss and show three distinct points. Firstly, that 

there is no clear understanding of what is or is not smuggling when looking to the 

terminology used within international law. Secondly that there are nevertheless criteria for 

what smuggling could encompass that can be drawn from the development of the CTOC 

Protocols and the literature. Thirdly, that from these it is possible to develop a concept for 

smuggling within international law.  

The first section of this chapter highlighted the challenges that are found when trying to 

understand how smuggling is addressed in international law. Both terminologically within 

English and across official languages, it was demonstrated that little consistency exists 

across treaties that in some way all seek to prevent illicit cross-border movement of goods 

or people. This, it is argued, demonstrates that no particular pattern exists within the 

treaties that can definitively include or exclude actions as smuggling. Indeed, with so many 

inconsistencies, it can further be argued that relying on terminology alone cannot be a 

guide to whether a treaty addresses smuggling. 

Looking at the ways different actors have tried to distinguish smuggling from trafficking 

in relation to the CTOC, and at the treaties themselves, it was argued that is possible 

however to identify the elements of a concept of smuggling in international law regardless 

of the terminology used within the treaties. This has been advanced here as the facilitated 

unlawful movement or goods or persons across an international border.  

This definition is one that seems to address the core of smuggling, without departing too 

much from existing definitions. The focus in this definition is on the act of movement 

itself, aside from other factors that may be present. It also does not, in this formulation, 

matter whether the persons facilitating the border crossing are organised or not, or whether 

they are groups or individuals. Important in this definition is that there must be an 

international border crossing, and this should be unlawful, meaning that either the crossing 

is either totally or in part forbidden, or is forbidden in the form it is. As has been argued 

above though, this does not mean that it needs to be clandestine per se: what is important 

is that the threat of law exists against the action.  

Taking these elements together focuses on the border transgression, meaning that other 

illegalities surrounding the border crossing are not considered smuggling, and specifically 

elements that do not involve the actual crossing of a border. Similarity though, it also 

means that other acts that have traditionally been considered a separate issue, such as 

trafficking in drugs or persons, can also be considered in part smuggling, when part of that 

action has included a facilitated unlawful crossing of an international border. While this 

approach may be conceptually challenging in some ways, it is also clarifying. It limits the 
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need to completely separate out situations which are intimately interlinked, while at the 

same time advancing an understanding that they are in not synonymous. It reduces 

smuggling to its essential meaning, while at the same time acknowledging that it is an 

action that can form part of other suppression issues in international law: it becomes 

possible to understand that one can smuggle as part of a scheme to excavate and sell 

cultural artefacts and at the same time that one can smuggle refugees in a car across an 

international border. In this conception, smuggling is about unlawfully crossing the border 

and not about other factors around that movement. 
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PART 1: SMUGGLING WITHIN 

INTERNATIONAL LAW  
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In the previous chapter, the challenges that exist in identifying smuggling as a concept in 

international law were discussed and a way to define smuggling in international law was 

advanced. In this first substantive part, this definition of smuggling is applied and used to 

discuss multilateral treaties that engage with this definition. In doing so, treaty provisions 

are described and the processes leading to their development are considered.  The aim of 

this part is, then, to identify how and where smuggling has been addressed in international 

law and thereby to answer the first half of the research question, namely “How has 

smuggling as a concept been addressed in international law?”  

It does this across five chapters. In the first four of these chapters, treaties that address 

smuggling are discussed chronologically according to date of conclusion. The focus of 

these chapters is on describing how smuggling has been addressed by each treaty and the 

developments that led to their conclusion. In that sense, it also provides the groundwork 

for the second part of the research question, which looks at why these treaties have been 

developed, and which will be discussed in the second part of this work.  

The first chapter of this part – chapter three – begins with a discussion of the 1890 Brussels 

Conference Act, a treaty concluded to address the slave, firearms and liquor trades in 

Africa. It then continues with an examination of treaties concluded in the early 20th 

century: the 1904 White Slave Traffic Agreement and 1910 Convention, the 1910 Obscene 

Publications Agreement and the 1912 Opium Convention. It also includes a discussion on 

the ways in which smuggling was addressed in the treaties ending the First World War. 

Chapter four covers a period commensurate with the existence of the League of Nations. 

It begins with a discussion of the 1921 Traffic in Women and Children and 1923 Obscene 

Publications Conventions, followed by the 1925 Opium Agreement and International 

Opium Convention, the 1925 Arms Traffic Convention (which never came into force) and 

the 1926 Slavery Convention. It continues by considering the 1929 Counterfeiting 

Currency Convention, and then the two substantive drug-control treaties of the 1930s: the 

1931 Narcotic Drugs Convention and 1936 Drugs Trafficking Convention, as well as 

revisions undertaken to older treaties during the 1930s.  

Into the UN era, chapter five starts by looking at the 1949 Suppression of the Traffic in 

Persons Convention and the 1956 Supplementary Slavery Convention. It then delves into 

the development and content of the 1961 Single Convention, the 1970 UNESCO 

Convention, 1971 Psychotropic Substances Convention and the 1973 Convention on 

International Trade in Endangered Species of Wild Fauna and Flora (CITES). These are 

followed by a discussion on the 1977 Nairobi Convention, which sought, in part, to 

harmonise smuggling rules on controlled substances and cultural property, and the 1988 

Vienna Convention on drug trafficking, before the chapter concludes with a discussion on 

the 1990 Migrant Workers Convention. 
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Chapter six focuses on treaties developed from the 1990s until the 2010s. It begins by 

looking at the United Nations Convention against Transnational Organized Crime 

(CTOC). Starting with a brief discussion on the convention itself, it then takes a detailed 

look at each of the Migrant Smuggling, Trafficking in Persons, and Trafficking in Firearms 

Protocols. It concludes with a discussion on the 2003 Framework Convention on Tobacco 

Control and the 2012 Protocol to Eliminate Illicit Trade in Tobacco. 

The final chapter of this part – chapter seven – then turns to a consideration of the 

relationship between these treaties and seeks to understand whether they are more than a 

collection of treaties that happen to address a similar situation and if it is possible instead 

to argue that smuggling treaties exist as a coherent area of international law. To do this, it 

first considers how the treaties address smuggling: the provisions within the treaties, 

commonalities in how they address smuggling and where they diverge from one another, 

as well as how features have developed over time. It then considers cross-references made 

between the treaties: instances where they reference one another directly within their texts, 

as well as references made by drafters, in official documents and the literature that link 

treaties across time and situation to one another. The chapter concludes with an evaluation 

of these points, arguing that despite the treaties considering very different situations which 

could therefore have been addressed in ways unique to those situations, similarities in 

provision and reference across treaties indicate that there has been an effort to address 

smuggling as a concept in international law in a largely common way. What this ultimately 

demonstrates, it is argued, is that these treaties can be identified as smuggling treaties. 

In terms of methodology, as outlined in the introduction, this part takes a largely 

descriptive and historical approach. The selection of the treaties for discussion was carried 

out through an initial and iterative process. As described in the methodology section in 

chapter one, a first assessment of multilateral treaties lodged at the League of Nations and 

the United Nations that appeared to address situations that could be related to smuggling 

was carried out. After identification of these treaties, a second deeper look at these treaties 

led to the exclusion of some, as provisions did not include measures to address smuggling 

in the way in which it has been defined in this work, and the addition of others where 

further treaties could be identified from a second review of treaties lodged at both the 

League of Nations and the United Nations. An iterative process was also used, whereby 

treaties were identified following reference made within the treaties themselves or in the 

literature. While it is certainly possible that not all treaties that address smuggling are 

included here, and some are included to a lesser extent than others, this part nevertheless 

aims to include a broadly comprehensive collection of multilateral treaties that address 

smuggling. Alongside a description of the treaties and their provisions, this part reviews 

primary and secondary sources on each, including preparatory works, historical and legal 

literature, documents of the League of Nations and UN and, in the case of the four early 

20th century treaties for which few other resources were available, archival research. The 
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last chapter of this part, in particular, looks diachronically across time at the treaties 

discussed to identify common features and at references made across time between these 

treaties.  
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CHAPTER 3: FROM THE BRUSSELS CONFERENCE ACT TO THE END 

OF THE FIRST WORLD WAR 

Smuggling is neither a new topic today, nor was not a new topic that states grappled with 

when the Brussels Conference Act (BCA) was concluded in 1890. Indeed, smuggling had 

been a major source of income internationally for many governments in the 19 th century, 

as well as becoming an increasingly policed area of national law.1 The first treaty 

considered here, officially named the Slave Trade and Importation into Africa of Firearms, 

Ammunition, and Spirituous Liquors (General Act of Brussels) of 1890, was one solely 

focused on the continent of Africa and included measures to address the illicit movement 

of slaves, firearms and liquor across borders. As will be seen later, it was also important 

in the development of further treaties that also sought to address smuggling. 

The is followed chronologically by four treaties in the early years of the 20 th century that 

addressed smuggling in some way. These treaties, unlike the Brussels Conference Act 

however, notionally had a more global focus. The first of these are the 1904 and 1910 

White Slave Traffic treaties, which address the illicit cross-border movement of persons 

for sex work. This is followed by a discussion on the 1910 Obscene Publications 

Agreement. This treaty, developed in parallel to the second white slave traffic treaty, dealt 

with an issue that has fallen out of contemporary international law: the cross-border trade 

in pornographic material and included several measures designed to counter the smuggling 

of those materials. The final treaty developed pre-1914 was also the first international drug 

control treaty – the International Opium Convention – which paved the way for several 

other treaties up until and including the 1988 United Nations Convention against Illicit 

Traffic in Narcotic Drugs and Psychotropic Substances.  

The importance given to these treaties by at least some of the powerful states at the time 

is evidenced by their inclusion within the peace conferences ending the 1914-1918 war. 

As part of the peace agreements, signatories were required to also accede to the treaties on 

white slavery, obscene materials and opium, enabling some of them to finally come into 

force. The peace agreements too gave the newly created League of Nations a mandate to 

address these issues directly, with white slavery and drug control being included within 

the Covenant of the League. Finally, the holding of the peace conferences themselves also 

enabled the victors to revise some of the provisions of the Brussels Conference Act they 

were unhappy with and conclude new and separate agreements on the arms and liquor 

trades that changed the scope of each. These treaties are discussed at the end of the chapter.  

 
1 Peter Andreas, Smuggler Nation : How Illicit Trade Made America / (New York : Oxford 

University Press 2013) 103–14, 191–193, 212–215, 254. 
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1. THE BRUSSELS CONFERENCE ACT OF 1890 

The Brussels Conference Act (BCA) is in many ways overshadowed by its precursor, the 

Berlin Conference and General Act, often described as the pivotal moment in the so-called 

‘scramble for Africa’ and the process of the European colonisation of the African 

continent.2 A closer look at the Brussels Conference and Act, however, illustrates both the 

key connection between the two treaties and the role the Brussels Conference Act played 

in enabling the colonial rule in Africa that the Berlin Conference laid out.  

While it was clearly a multilateral treaty and one open for signature and ratification by the 

militarily and economically dominant states of the time, the actions it both proscribed and 

allowed were limited in geographical scope. Reflective of its role in the colonial project 

and, despite lacking the participation of almost any African states, its focus was Africa, 

and specifically on the parts of Africa that lie between the 20th parallel North, lying 

approximately at the Northern Sahara, below modern-day Libya, and the 22nd parallel 

South, lying at the northern border of modern-day South Africa. Further, while it formally 

addressed smuggling in relation to three areas – the slave trade, the firearms trade and the 

liquor trade – in doing so, the measures it introduced enabled and, in some case, mandated, 

the expansion of colonial rule by European governments.  

I. Background  

Any discussion on the BCA first requires consideration of the Berlin Conference, which 

took place five years before, in 1885. The Berlin Conference and General Act were 

designed “to ‘manage’ the ongoing process of colonisation in Africa”3 and aimed to set 

out the conditions for European countries to acquire coastal territory in Africa, rules 

governing the Niger and Congo rivers and the Congo basin, as well as establishing a 

campaign to end the slave trade.4 The Brussels Conference and its Act were the legal, and 

arguably logical, successor to the these negotiations, despite not being planned at the time 

of Berlin’s conclusion.5 

Initially proposed by the British government, with the support of Germany, to Leopold II 

as purely an anti-slave trade conference and as a meeting of Britain, France, Germany, 

Belgium, Portugal, Turkey and Italy, participation was expanded once Leopold II decided 

 
2 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge 

University Press 2005) 69. 
3 Matthew Craven, ‘Between Law and History: The Berlin Conference of 1884-1885 and the Logic 

of Free Trade’ (2015) 3 London Review of International Law 31, 32. 
4 ibid. 
5 Suzanne Miers, Britain and the Ending of the Slave Trade (London : Longman 1975) 190, 206–

209: Indeed there is evidence to suggest that it was only in the months immediately before it took 

place that states actually believed it would come to reality. According to accounts, not even Leopold 

II of Belgium, who hosted the Conference, really believed it would take place until just before it was 

due to take place. 
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to use the meeting to revise the General Act of Berlin to all signatories of that treaty. The 

US was then added as an invitee as it had a separate treaty with the Congo Free State to 

align its relationship to the Congo to the Berlin terms. Persia was invited as “a Muslim 

state, said to be co-operating against the traffic, whose support might therefore be 

valuable,”6 and Zanzibar was invited in order to keep the Sultan happy with European 

actions near and in his territory. Other states were considered but were considered too 

minor to invite.7 

Invitations were sent out that introduced the conference as one dealing with the slave trade 

in Africa, both by land and sea, but which also allowed for the introduction of any topics 

related to this to be discussed.8 By the time the Conference convened, the three convening 

Powers – Britain, Belgium and Germany – had still not settled on a detailed programme, 

with Britain wanting to discuss the maritime slave trade primarily, Leopold II the slave 

trade over land and Germany wanting to suggest controlling the arms trade. These issues 

formed the backbone and core issues of the Conference and resultant Act, with the liquor 

trade brought up by Britain during the course of the Conference.9   

These three issues: the slave trade, the arms trade, and the liquor trade, were issues of 

concern for the governments involved for different reasons, albeit with all, at least in part, 

stemming from challenges to colonial expansion in Africa. 

While international action against the slave trade is often attributed in part to the campaign 

of the British government in response to their own domestic (imperial) ban in 1807, the 

reasons for British interest were more complex. In the context of the Brussels Conference, 

while the humanitarian position of Britain in relation to the slave trade was in the mind of 

the government when discussions about it started in the late 1880s, British governments 

of the 1800s also had a strong commercial interest in enforcing a global ban on the slave 

trade to prevent other major powers gaining from their ban, by continuing the trade.10 

Certainly the French government – and that of other participating states even on the eve 

of the Conference11 – believed British action regarding the slave trade was linked to a 

 
6 ibid 231. 
7 ibid 229–231. 
8 ibid 234. 
9 ibid 238, 272. 
10 ibid 10–11, 169–170, 172. 
11 ibid 14–18, 33; This was of such a concern to Britain that the government’s official statement in 

1890 on its legislative programme included directly lobbying to the French government on this issue: 

It is, I think, almost useless for this country to hope for a satisfactory and complete scheme for 

suppressing the slave traffic unless we can induce our great neighbour, the French Republic, to allow 

us that right of search of vessels, which we ourselves allow, but which she denies to us. It is 

impossible when vessels are sailing under French colours, and we cannot search them, to stop the 

traffic in slaves; and I most earnestly hope that at this Conference France may see tit to give way on 

this point; and if that be so, we may find some better means of arriving at what we all desire. Lord 
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desire to police the high seas through using its navy to stop and search vessels suspected 

to be engaged in the slave trade and, by doing so, to interrupt the regular trade of rival 

countries.12 Indeed the British government at the time was certainly at least aware that 

they could not prevent the slave trade without being able stop and search vessels flying 

the French flag.13 

The position the British government with respect to the slave trade in the latter part of the 

19th century had also become more pressing: as more coastline in Africa was colonised by 

European powers, Britain’s navy was prevented from taking action to suppress the slave 

trade – or indeed disrupt other trade – in more and more regions under the jurisdiction of 

other European states.14 While it appears that initially there was little interest in addressing 

the slave trade though an international conference,15 the blockade of the East African coast 

in 1888 seems to have changed this. The blockade was instituted in the maritime waters 

of the continental possessions of Zanzibar, a state at the time, which were located in 

modern-day Tanzania and Kenya. It was formally put in place with the consent of Zanzibar 

to suppress a rebellion on the mainland, and allowed Britain, Germany and Italy to 

intercept vessels suspected of slave trading. An exception to this, however, was for vessels 

flying the flags of states that had not accepted the right to stop and search under bilateral 

treaties.16 The French government had indeed not accepted the power of other states to 

stop and search their vessels, meaning that ships flying the French flag could bypass the 

blockade and were thought to be exporting slaves and importing weapons in support of 

the rebellion.17 Addressing the slave trade was also economically useful for Leopold II, 

who still ruled the Congo as a personal possession and saw the creation of an international 

agreement addressing the slave trade as a way to enable him to both extend his personal 

possessions in the Congo and to finance this colonial expansion, through a renegotiation 

of the terms of the Berlin Act to allow him to tax trade in the Congo Basin in the name of 

suppressing slavery.18  

 
Ramsey, Address in Answer to Her Majesty’s Most Gracious Speech, HL Deb 11 February 1890 vol 

341 cc6-376. 
12 Miers, Britain and the Ending of the Slave Trade (n 1) 234–235. 
13 Lord Ramsey Address in Answer to Her Majesty’s Most Gracious Speech, HL Deb 11 February 

1890 vol 341 cc6-376 (n 11) 376. 
14 Miers, Britain and the Ending of the Slave Trade (n 5) 39. 
15 ibid 171–172. 
16 Of which there were apparently already over 100 between European, American and Asian states 

by 1982, according to the Belgian Minister at Washington, Alfred Le Ghait, Alfred Le Ghait, ‘The 

Anti-Slavery Conference’ (1892) 154 The North American Review 287, 288. 
17 Miers, Britain and the Ending of the Slave Trade (n 5) 209–221. 
18 ibid 229–233; This position and the leveraging of the Brussels Conference for this purpose is 

confirmed in Le Ghait’s 1892 article for the North American Review, in which he states that were it 

not for changes in the levying of duties allowed under the Brussels Conference Act, the Congo would 

not have been able to afford to fight the slave trade: Le Ghait (n 16) 292. 
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At the same time civic actors in Europe were also pressing for more action against the 

slave trade in Africa and appear to have played an important role in motivating European 

governments. The most successful of these was a campaign led by the ‘White Fathers’ and 

its leader, the French Cardinal Lavigerie. A catholic missionary movement active in the 

Congo in the latter half of the 1800s, the White Fathers controlled an area of land in which 

they welcomed freed slaves and from which they were attempting to keep slavers out with 

force. In 1888, after many years campaigning with the Pope to spearhead an anti-slavery 

crusade, Cardinal Lavigerie travelled to and across Europe to preach on the violence of 

the (Muslim) slavers and call for crusaders to go to Africa to fight the African slave trade.  

Having received the support of the Church, he preached in France and Britain – in the 

former of which he drew large crowds and in the latter of which he reportedly alarmed 

government officials who feared the Catholic Church supplanting them as the leaders of 

the anti-slavery movement. He also travelled to Belgium, where he found support in 

Leopold II, who saw collaboration as an opportunity to extend his rule in the Congo and 

the possibility that addressing the slave trade would re-establish his reputation as a 

philanthropist. A pivotal moment in this campaign reportedly came when Lavigerie gave 

a sermon to a large gathering at the Cathedral of St. Gudula in Belgium. At this sermon, 

the cardinal cited the anti-slavery measures of the Berlin Conference’s General Act and 

called for money and for volunteers to assist in the fight against the slave and firearms 

trades in Africa. Following the sermon, he returned to France and began establishing anti-

slavery societies in several European countries, aimed at putting pressure on their 

respective governments to act.19 Lavigerie’s campaign, and the questions Britain’s 

domestic anti-slavery societies managed to raise in Parliament,20 have been identified as 

prominent in the short term to the decision of the British government to request that 

Leopold II convene a conference on the slave trade.21 Anti-slavery groups, it should be 

mentioned, as well as Britain’s government, seem to have been aware of Leopold II’s 

territorial ambitions. They were however supportive of Leopold expanding his colony in 

Congo, with some groups believing he would be a more humane ruler than the Portuguese, 

the competing power, and others that a Leopold-held Congo would have more 

opportunities for trade and for missionary activity.22 This issue was picked up by the 

German government in similar way, with Chancellor Bismarck believing that the 

suppression of the slave trade could be used a way to gain domestic support for the 

expansion of the German Empire in Africa.23 

 
19 Miers, Britain and the Ending of the Slave Trade (n 5) 201–209. 
20 See for example Sydney Buxton MP, HC Deb 05 August 1889 vol 339 cc328-9328 328. 
21 Suzanne Miers, ‘Slavery and the Slave Trade as International Issues 1890 - 1939’ [1998] Slavery 

and Abolition 16, 206–209, 229–233; Le Ghait (n 16) 288. 
22 Miers, Britain and the Ending of the Slave Trade (n 5) 169–170. 
23 ibid 229–233. 
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Addressing the firearms trade in Africa was less of a straightforward issue for European 

governments. On the one hand, several colonial powers were keen by the late 1800s to 

limit the movement of arms into their colonies and areas they planned to colonise, due to 

the threat of respectively rebellion and resistance to colonisation.24 The French 

government, worried about the supply of firearms to resistance fighters in West Africa, for 

example, introduced measures starting in the 1830s to prohibit the sale of firearms in its 

entire colony.25  On the other hand, though, European governments were also eager to keep 

the flow of firearms to groups that they could arm against other powers.26 In West Africa 

again, for example, the French government was also keen to ensure that despite the internal 

ban, there was a flow of arms to resistance fighters in lands held by other colonial states.27 

This balance seems to have shifted towards control in the latter part of the 19 th century 

however, as European governments started to worry that, due to the rearmament process 

taking place for armies in Europe, more advanced rifles were being sold to Africans.28 The 

issue had not been taken up at the Berlin Conference, however, a factor that has been 

attributed to lobbying on the part of the arms industries and, prior to the link being made 

to the slave trade, the lack of domestic groups opposed to the arms trade.29 

The blockade on Zanzibar was again also an important reason for the introduction of the 

topic at the conference. The German government was particularly concerned about 

weapons reaching the Arab armies inland of their colonies in modern-day Tanzania and 

thereby being able to resist their advance away from coastal areas. Leopold II too was 

interested in preventing rulers in central Africa becoming too well-armed and was keen to 

make an agreement that would prevent the sale of arms to the rulers in or bordering the 

Congo Free State. Leopold had been able to conclude a number of agreements with the 

German government to assist each other with respect to the flow of arms in the region. 

Resistance from other colonial powers, however, made it likely that a multilateral 

agreement would be needed to stop the influx of firearms entirely.30 This became 

particularly clear when the German government reached out to the British in April 1889 

with a proposal for a further bilateral agreement based on the British government having 

expressed interest in limiting the trades in arms and liquor in Africa in the mid-1880s, 

 
24 Suzanne Miers, ‘Notes on the Arms Trade and Government Policy in Southern Africa between 

1870-1890’ (1971) XII Journal of African History 571, 573. 
25 Sokhna Sané, ‘Guerres de Conquête et Contrôle de La Circulation Des Armes à Feu et Des 

Munitions En Afrique Occidentale Sous Domination Française (1834–1903)’ (2008) 9 French 

Colonial History 175, 178. 
26 Miers, Britain and the Ending of the Slave Trade (n 5) 199–200. 
27 Sané (n 25) 180–181. 
28 Miers, ‘Notes on the Arms Trade and Government Policy in Southern Africa between 1870-1890’ 

(n 24) 576, footnote 29. 
29 Miers, Britain and the Ending of the Slave Trade (n 5) 186–187. 
30 ibid 221–223. 
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ostensibly on humanitarian grounds, but also due to trade-based concerns. The British 

government demurred at the time of the German proposal, however, due to concerns that 

unilaterally limiting the trade in firearms in Southern Africa would both now result in 

commercially losing out to other European states, and lead to the loss of support from 

African nations they were arming against competing powers.31  

This resistance to curbing flows changed shortly before the conference due to the growing 

situation in Ethiopia and the Red Sea. Britain, France and Italy had been in negotiations 

on and off since 1885 aiming to restrict the flow of arms to North-East Africa. Britain and 

France had been leading efforts to restrict the flow of arms but were in disagreement about 

whether their agreements covered supplying arms to Ethiopia. Italy, on the other hand, 

was providing extensive shipments of arms to Ethiopia and, as such, had no real desire to 

restrict the arms trade. Negotiations finally collapsed shortly before the Brussels 

Conference, with Italy declaring an alliance with and protectorate over Ethiopia. As part 

of this, it declared its intention to unreservedly supply firearms to Ethiopia, leading to the 

British and French governments also deciding to freely supply arms to not lose out 

commercially. 32 

These two situations – the influx of more advanced weapons into Africa due to European 

rearmament and the potential for a build-up in arms in Ethiopia and North-East African 

more generally due to inter-European commercial competition – were drivers of action at 

Brussels on the firearms trade, with “the dangers of an unrestricted trade in 

munitions…clear to all the colonial powers”.33 The format of the conference as one to 

address the slave trade assisted in this, in that it allowed the respective governments to 

step back from arms build-up by framing the need for restrictions as humanitarian, thereby 

avoiding some of the opposition that had previously been faced in Berlin.34 

Controlling the liquor trade in Africa appears as perhaps the odd-one-out of the three. 

However, it too played an important part in the narrative build up around the conference 

and treaty. It was both a demand of the ‘humanitarian’ movement, which called for 

measures on the liquor trade in order to protect colonised populations and to preserve their 

‘productivity,’ and of the colonial companies, who feared losing out in their commercial 

activities should one government alone ban the trade.  

At the time of the Berlin Conference, the temperance movement was already strong in 

Britain, where it had been advocating for restrictions on the trade of liquor to Africa. 

Organisations such as the Aborigines Protection Society and the Church Missionary 

Society had claimed that the liquor traffic was “demoralising, unproductive and hindered 
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32 ibid 226–228. 
33 ibid 228. 
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the advance of civilization”.35 The liquor trade and liquor sales taxes were, however, an 

important facet of colonial income and, at the time of the Berlin Conference, there were 

concerns that liquor smuggling through areas not controlled by European powers would 

undermine any restrictions introduced by them.36  

While not planned to be discussed in Berlin, pressure by the temperance societies and the 

influence of the National African Company (a predecessor to the Royal Nigeria Company), 

which sought higher tariffs on the liquor trade in the Niger basin, for which it would profit 

as both a liquor vendor and the quasi-state regional administrator, meant that Britain added 

it to the agenda.37 Due to widespread resistance to binding measures, however, action on 

the liquor trade was only included as a declaration in Berlin.38  

This declaration, or ‘wish’ stated that:  

The Powers represented at the Conference, desiring that the indigenous 

populations should be protected against the evils resulting from the abuse of strong 

drinks, express the wish that an agreement be established between them to settle 

the difficulties which might arise in this respect in a way which reconciles the rights 

of mankind (humanity) with the legitimate interests of commerce.39 

The temperance movement continued its campaigning against the liquor trade in Africa in 

the intervening years and, by the time of the Brussels Conference, several members of the 

British parliament had joined temperance societies and the societies themselves had sent 

multiple petitions to the government. Numerous petitions were also sent to the Conference 

itself, with reports that one hundred and fifty of the eventual one hundred and fifty-five 

petitions asking for action on the liquor trade sent to Brussels were British, most of which 

were from temperance societies and claimed that the trade in spirits and arms traffic were 

strongly connected to the slave trade.40  

 
35 ibid 174. 
36 ibid 174–175. 
37 ibid 176–177. 
38 ibid 179–181; The National Archives of the UK (TNA), ‘FO 84/1818’ Document 101. According 

to reports of the British delegate in December 1884: “A ‘wish’ has been expressed by the Conference 

that the Powers should devise some means for restricting the sale of spiritous liquors on the Congo, 

but our efforts to insure a complete control over it have been unsuccessful.”. Letter from C.L.Hill to 

the British Foreign Office, 23 December 1884 in The National Archives of the UK (TNA), ‘FO 

18/1822’. 
39 Author’s translation from the French: Les Puissances représentées à la Conférence, désirant que 

les populations indigentes soient prémunies contre les maux provenant de l’abus des boissons fortes, 

émettent le vœu qu’une entente d’établisse entre Elles, pour régler les difficultés que pourraient 

naitre à ce sujet d’une manière qui concilie les droits de l’humanité avec les intérêts de commerce, 

en ce que ces derniers peuvent avoir de légitime. The National Archives of the UK (TNA), ‘FO 

84/1818’ (n 38) Document 104. 
40 Miers, Britain and the Ending of the Slave Trade (n 5) 276. 
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Aside from the humanitarian movement, action against the liquor trade also seems to have 

been precipitated, on the part of the British at least and as in the other areas, by a desire 

not to lose out commercially. Fears over domestic pressure leading to unilateral restrictions 

and a consequent loss of profits from the trade to other Powers were important drivers of 

a desire for a multilateral response.41 This is hinted at in discussions on the concerns of 

the British Colonial Office that trade would get diverted to other, neighbouring territories 

should Britain impose high or unilateral duties on liquor,42 however it is perhaps more 

plainly revealed in British parliamentary discussions on the issue. In a debate on the Liquor 

Traffic (British Dependencies) Resolution in 1888, for example, the speaker for the 

government accepted that due to the “disastrous physical and moral effects of the liquor 

traffic among uncivilised races, as well as the injury it inflicts on legitimate commerce, is 

of opinion that Her Majesty's Government should take steps to suppress the traffic with 

Natives in all Native Territories under its influence or control,”43 but also argued that 

“whilst we incur the disgrace and bear the injury which results from encouraging this 

iniquitous traffic, other countries, and especially Germany, enjoy the lion's share of 

profit.”44  

II. The 1890 Brussels Conference Act 

As becomes clear from the background to the Brussels Conference Act, the treaty itself 

was broad in scope. It aimed in part to control the licit trade in arms and liquor and endow 

the Parties to the treaty with rights and obligations to enforce this control. Additionally 

though, several provisions within the treaty addressed the illicit trade and introduced 

measures designed to prevent the smuggling of slaves, liquor and firearms into and within 

the African continent.  

The slave trade, the original rationale for calling the Conference, is unsurprisingly the 

focus of the Act and is addressed in several different sections: Chapter I dealing with 

countries where the slave trade was present, Chapter II on land-based routes, Chapter III 

on the maritime trade and on the liberation of slaves, and Chapter IV on information 

sharing.  

 
41 This may also have been influenced by developments elsewhere. While not referred to in the 

discussions on the Brussels Conference, the late 1880s also saw a Convention at the Hague in 1886 

and the development and conclusion of a treaty on the liquor trade in Northern Europe, the latter of 

which was discussed in Parliamentary discussions, in Britain at least, as an example from which to 

draw on for Brussels and was designed to prevent the sale of liquor to fishermen trading on the high 

seas in the North Sea, whose existence was the product of intense lobbying by the temperance 

societies, see for example: British Parliament, Hansard, ‘Discussion on the Liquor Traffic (British 

Dependencies) Resolution’ 400; Stephen Friend, ‘The North Sea Liquor Trade, c. 1850–1893’ (2003) 

15 International Journal of Maritime History 43, 43, 53–55. 
42 Miers, Britain and the Ending of the Slave Trade (n 5) 277–278. 
43 Mr. A M’Arthur for the Government in Hansard (n 41) 391. 
44 Mr. A. M’Arthur in ibid 393. 
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Within Chapter I, under Article I State Parties were required to progressively organise the 

state functions of African territories to be under the sovereignty or protectorate of 

‘civilized nations’; to establish stations in the interior of said countries to police the slave 

trade; and to create a transportation and communication infrastructure able to support the 

fortification of these stations. In other words, it mandated the establishment of 

mechanisms to provide control over the interior of the African continent in order to 

suppress the trading of slaves. Under Article V, State Parties were furthermore required to 

enact or propose laws that penalised the capture and violence involved in slave-hunting – 

i.e. in the act of enslavement – as well as penalised those involved in the transit and dealing 

of slavery.  

Relating to the overland smuggling of slaves, Article XV required that State Parties 

monitor roads in the territories they controlled that were travelled by slave dealers, and 

intercept slave convoys. Article XVI then required them to establish posts at transit points 

both inland and at the coasts to intercept convoys and to liberate slaves. Article LXII 

required Parties who allowed slavery within their territory to introduce bans on the 

importation, transit and exportation of slaves and to strictly supervise transit points for the 

trade in African slaves. 

The smuggling of slaves over the sea was also an important part of the treaty and a priority 

for Britain, as highlighted above, although one met with scepticism from other 

governments present.45 This was reflected in the negotiations: at the start of the 

Conference, the measures proposed by the British government were much more extensive 

than finally included in the Act and included supervision within a specific zone of all 

vessels, both on the high seas and in territorial waters. These were, however, much 

stronger than those proposed by the French, which included only stringent requirements 

on use of a country’s flag.46 Ultimately the final text seems to have been a compromise on 

both sides: rolling back from a general right to stop and search but codifying existing treaty 

provisions and requiring strict rules on the use of flags.47  

Within a maritime zone established under Article XXI, it provided the right to stop and 

search vessels of other nations, but only when other agreements to do so existed (Art. 

XXII) and limited this right to vessels under 500 tonnes (Art. XXII).48 It otherwise 

provided the warships of State Parties with the right to stop and examine the papers of 

vessels under 500 tonnes within the zone when they suspected it of engaging in slave 

trading or fraudulently using the flag of another state (Art. XLII) and with the right to 

board these vessels to view its papers (Art. XLIII). The right to search though, as also 

 
45 Miers, Britain and the Ending of the Slave Trade (n 5) 234–235. 
46 ibid 239–241. 
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48 According to Miers, the ships used by Imperial Powers tended to be larger than this: ibid 241. 
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highlighted in Article XXII, was limited to cases where it was authorised under other 

treaties (Art. XLV). If the warship commander was convinced that slaves were on board 

the vessel, it allowed the captain of the warship to escort the vessel to the nearest port to 

which there was a magistrate of the Flag State (Art. XLIX), retaining the right of the Flag 

State to prosecute. Detailed instructions were set out on allocating authority for 

prosecuting maritime slave traders, seizing vessels and the return and protection of 

liberated slaves (Arts. L-LXI). 

A large part of the treaty also dealt with, what could be called, preventative measures to 

the maritime slave trade – the so-called: Rules for Granting the Flag to Native Vessels, 

and as to Crew Lists and Manifests of Black Passengers On Board. Provisions relating to 

this first define what is a ‘native vessel’ – essentially vessels that look like a native vessel 

or are predominantly crewed by people whose origin was of ‘one of the countries on the 

coast of the Indian Ocean, the Red Sea, or the Persian Gulf’ (Art. XXXI). Prominent in 

this was a prohibition restricting these vessels from picking up black African passengers 

except at places where State Parties have presence and under specific conditions, such as 

being questioned to ensure they are embarking willingly (Arts. XXXVI-XXXVIII). Lastly, 

it included the obligation to withdraw the flag from vessels engaged in the slave trade and 

to share information on all the above documentation to the international information office 

(Arts. XL-XLI).  

Provisions on the maritime slave trade also included requirements for administrative 

sanctions and penalisation of those engaged in acts prohibited under the Treaty, including 

for the latter requirements to prosecute when there is an indication that vessels are engaged 

in the slave trade and to sanction those who engage in ‘importing, transporting, and trading 

in African slaves, against the mutilators of male children or adults, and those who traffic 

in them, as well as against their associates and accomplices.’ (Arts. LXVI-LXVII).   

As a final note on the slave trade, it established an information sharing mechanism, 

through the creation of an international office, to be located in Zanzibar, with the purpose 

of acting as a central exchange for information and documentation sharing between the 

Parties to the Treaty related to action taken against slavery in the maritime zone (Arts. 

LXXIV-LXXX) and an office attached to the Belgian Foreign Office in Brussels, to share 

information between the Parties on the laws and regulations they have instituted against, 

and statistical information on, the slave-trade, slaves arrested, and slaves liberated, as well 

as information relating to the suppression of the trades in liquor and firearms (Arts. 

LXXXI-LXXXII). 

Substantive provisions addressing the trade in firearms were primarily within Articles VIII 

to XIV, with Article VIII itself setting out the general prohibition on the trade in firearms 

and the justification for doing so, namely that:   
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The experience of all nations that have intercourse with Africa having shown the 

pernicious and preponderating part played by firearms in operations connected 

with the slave-trade as well as internal wars between the native tribes; and this 

same experience having clearly proved that the preservation of the African 

population whose existence it is the express wish of the powers to protect, is a 

radical impossibility, if measures restricting the trade in fire-arms and ammunition 

are not adopted…49 

The same Article obliged State Parties to prohibit the import of all ‘firearms, and especially 

of rifles and improved weapons,’ within the geographical area of the 20th parallel North 

and the 22nd parallel South and including maritime areas extending 100 nautical miles 

from the west and east coasts of that zone. Exceptions to this import ban existed under 

Article IX and included firearms imported for the defence of colonies and for limited and 

regulated private use.   

Under Article X then Parties were required to take all measures necessary to prevent the 

flow, i.e. the smuggling, of firearms and ammunition into this zone, including measures 

against the movement of arms via inland frontiers and ‘to regions where the slave-trade is 

rife’. Rights to stop and search on the part of coastal powers were also included, but only 

in situations where their security was at threat.  

Article XI required information sharing, separate to obligations highlighted above. This 

related to information on the traffic in munitions; permits to trade; and measures to prevent 

the illicit trade, while Article XII required State Parties to introduce criminal legislation 

for ‘infringers of the prohibitions’ and their accomplices, i.e. requiring the punishment of 

those involved in firearms smuggling.  

Measures on the liquor trade were set out within Chapter VI and thereby somewhat 

separately from the rest of the treaty. The first article of this section, Article XC, set out 

the purpose of these provisions as addressing ‘the moral and material consequences to 

which the abuse of spirituous liquors subjects the native population,’ and limited the scope 

of the liquor provisions to a zone analogous to that of the firearms trade.50 Article XCI 

required State Parties to prohibit the import of liquors into areas where there had been no 

prior use of distilled liquors and Article XCII included minimum import duties for other 

 
49 Article VIII. Brussels Conference Act of 1890. 
50 While the Act does not give a reason for this, Miers indicates that this zone was both again part 

of the successful attempts by the British government to ensure that its South Africa colonies were 

not included in the Act, despite the objections of other governments, and a reflection on the 

difficulties of getting other governments to sign on to the provisions against the liquor trade. The 

zone mentioned indeed provides an explanation as to why this part of the Act was successfully 

concluded, in that it represented an area that was only a small part of the market for liquor in Africa 

and therefore did not threaten economic interests: Miers, Britain and the Ending of the Slave Trade 

(n 5) 280–282. 
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areas within the zone. Relevant for smuggling, Article XCIV required Parties to introduce 

measures to prevent the introduction of liquors into areas of absolute prohibition via their 

inland frontiers and Article XCV required once again information sharing between parties 

on the liquor traffic.  

A final, but interesting note, is that the treaty also included some limited measures on the 

protection of the victims of the slave trade. Article VI mandated the return of liberated 

slaves where possible and their support in the country of destination where not, and Article 

VII provided for the right of asylum – in those terms - of escaped slaves, allowing for any 

escaped slave to claim asylum within the African continent at an official camp or station, 

or on board an official vessel of a State Party, as well as in private vessels and in private 

stations and camps when allowed by that State Party. This right should not be overstated 

of course, not least because of the lack of detail on the conditions escaped slaves were 

expected to receive or how long this ‘asylum’ should last.51 

In sum, the BCA was of course about more than smuggling and was, at its heart, a treaty 

designed to further the colonial interests of European countries in Africa, indeed providing 

the legal means through which to do so. Nevertheless, provisions to address smuggling 

made up a large part of this treaty and it was openly through these provisions that European 

states were provided with the means for colonial expansion.  

Through an understanding within Europe that a series of smuggling situations covering 

particularly the slave and firearms trades within the continent of Africa were urgent and 

humanitarian, European governments were able to propose measures within the BCA 

against smuggling that would both address these situations and appease public sentiment 

on the one hand and consolidate their power inland and over the seas of Africa on the 

other, and these aims were not seen as contradictory. This included through measures that 

saw the direct establishment of colonial power and measures that would prevent resistance 

to that power. While clearly a treaty central to the colonial project, the BCA was therefore 

also a treaty that centred on addressing smuggling as the method through which to do so. 

The Act was ratified and came into force two years after the conclusion of the Conference. 

It was abrogated – along with the General Act of the Berlin Conference – only in 1919, by 

three treaties signed at Saint-Germain-en-Laye, the reasons for which will be discussed 

later in this chapter. Without going into the details of the implementation of this treaty in 

each jurisdiction and indeed in their colonies, it appears the treaty was of some import for 

the Parties during this time, both in respect to the ongoing colonisation of Africa and with 

each other. It was also used by parts of their populations who, in some cases, argued against 

decolonisation on the grounds of the need to continue the work planned in the Act.52 On 
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the legal level, revisions were made to the minimum duty on spiritous liquors in 1906 at a 

subsequent summit,53 alongside the ultimate revision of the treaty discussed below, 

demonstrate that it remained an important treaty for its Parties for decades to come.  

2. THE WHITE SLAVE TRAFFIC CONVENTIONS 

As will likely be obvious when considering the nomenclature given, the ‘white slave 

traffic’ treaties dealt with what states at the time counterpointed to the ‘black slave trade’54: 

the trade in (mostly) Europeans, and predominantly for sex work. Indeed, the original term 

‘white slavery’ at the time referred to sex work as a whole and not only the movement of 

persons for sex work.55 

Strong moral concerns within Europe and North America and, in particular, fears around 

the changes taking place in society brought on by technological developments in the early 

20th century, and the place of women in it, drove action and campaigns by civic groups to 

address this situation. These aligned to an extent with the aims of governments, but also 

pressured them to take action. 

The two treaties that were ultimately concluded during this period – the 1904 International 

Agreement for the Suppression of the White Slave Traffic and the 1910 International 

Convention for the Suppression of the White Slave Traffic56 – introduced several measures 

that sought to address the situation. These included provisions which specifically targeted 

smuggling, from increased surveillance over railways and ports to sanctions against 

persons assisting in cross-border movement. As such, while they are important treaties in 

the history of people trafficking, they are also important as early smuggling treaties. 

I. Background  

The origins of the two treaties on the white slave traffic are grounded in a particular 

mixture of factors affecting late nineteenth century Europe. Rapid societal changes that 

were perceived to be challenging sexual morality, the development of new technologies 

that were reducing distances within and across countries, increasing nationalism and 

ongoing needs relating to maintaining imperialism,57 have all have been identified as 

providing the backdrop to the action on white slavery. These factors were particularly the 

case in Britain, which was both the leading proponent of the treaty and the first country 

where concern about the white slave traffic had become an important political issue. It was 
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also the location of a civic group that became prominent across Europe in advocating for 

international action: the National Vigilance Association (NVA).58  

Attempts to control women accompanying armies due to fears of the spread of venereal 

disease had begun in the 1870s, with legislation such as the British Contagious Diseases 

Acts.59 National groups across Europe had also come together to campaign against state-

regulated prostitution starting in the mid-1870s, forming the British, Continental and 

General Federation for the Abolition of the Government Regulation of Prostitution, 

otherwise known as the International Abolitionist Federation or IAF.60 However, impetus 

for international action in Britain specifically on the ‘white slave’ traffic began in earnest 

in the 1880s following a widely-publicised case of underage British women, registered for 

sex work in Brussels by the Belgian police. The widely read news articles scandalised the 

British political class and general public, which although focused initially on the system 

of licensed sex work,61 developed into a theme whereby “‘white slavery’ firmly and 

permanently took on the connotation of the abductor and the hypodermic syringe”62 – in 

other words changing the perception of the nature of sex work into that of kidnapping and 

coercion.   

While the campaigners of the time also focused on professional sex workers, they 

contributed to this ambiguity in the concept of ‘white slavery’ by focusing on the figure 

of the “fiendish slaver” as the driver for reform.63 The Brussels case itself led directly to 

the establishment in 1885 of the NVA by the journalist who broke the Brussels story: W. 

T. Stead.64 This organisation was established with the aim, initially, of campaigning for 

the enforcement of the British Criminal Law Amendment Act, which had been newly 

passed to raise the age of consent for sex, to tighten laws on prostitution and to criminalise 

male homosexuality. Its membership was comprised of largely middle-class evangelical 

Christians, but it also counted as members prominent women’s suffrage advocates, trade 

union activists and mainstream religious figures, including the Bishop of Southwark and 
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the Chief Rabbi of Great Britain.65 While it was originally a British organisation, it soon 

developed into one with a pan-European reach.66 

The influence of the NVA grew substantially in the 1890s when, due to increasing 

movement of persons within Europe after the Great Depression, Britain became a transit 

hub for the movement of women for sex work from (particularly Eastern) Europe to 

colonies around the world, as well as becoming a destination for sex work in its own 

right.67 At the same time a several factors aligned with the NVA’s goals and raised the 

profile of the campaign against the white slave traffic. Concern, well-founded or not, over 

the (sexual) health of troops and the risks to the imperial ambitions of European nations 

engendered by having parts of their armies incapacitated due to infection had not gone 

away but was now joined by growing concern in the political class in Britain over societal 

changes that were taking place. The rapid urbanisation and industrialisation at the turn of 

the century was changing the role of women in society, and the possibilities for sexual 

relations, as well as increasing the possibilities for migration between countries.68 In some 

ways, these issues were also combined “the steamship and the telegraph had made 

prostitutes nearly as migratory as when they followed medieval markets, fairs and 

armies.”69  

These factors engendered what has been termed a “hysterical panic”70 that took root in 

Britain and abroad over the kidnapping of women for sex work. This panic, rooted in this 

changed role of women, was exacerbated by the increasing prevalence of stories on and 

about the white slave traffic and by the development of new technologies. The growth in 

the cinema and the showing of popular films and theatre productions about the white slave 

traffic, for example,71 alongside the invention of motor cars promising high speed 

movement, fuelled popular imagination about abductions of women and girls, particularly 

in the US.72 By the early 1910s, it’s been claimed that one billion pages of text had been 

written in North America on the topic of the white slave traffic and “drugging and 

abduction reports had become endemic”, 73 even if they had not been substantiated. In 

Britain, and to a lesser but still prominent extent in the US, migrants and minorities have 

been identified as a particularly important reason explaining why the panic around the 
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white slave trade grew as it did: popular narratives, repeated in the press, identified foreign 

(and ‘native foreign’) men, and sometimes foreign women, as tricking or forcing innocent 

young (often ‘native’) women and girls into lives of prostitution abroad.74  

The NVA responded to this and towards the end of the nineteenth century began to press 

for international action on the white slave traffic.75 Initially working with another civic 

group –  the Jewish Association for the Protection of Girls and Women, which later 

mobilised the Jewish community worldwide against the white slave traffic76 – the leader 

of the NVA toured European capitals in 1899, promoting the establishment of national 

NVA associations and gaining sufficient support for the convening of an International 

Congress in 1899.77 While the women’s (prostitution) abolitionist movement was a 

cautious partner and appeared to continue to have doubts about the process as it 

crystallised into the Congress, they too initially saw the advantages to tackling the issue 

of trafficking as a first step towards abolition of prostitution – in the same way that the 

slave trade had been prohibited before slavery itself.78 In Britain, at least, this also 

manifested in campaigning to dismantle the image created by the Contagious Diseases 

Acts of the disease and chaos-bringing prostitute infecting imperial armies, and replace it 

with the “prostitute-victim,” who needed to be saved.79 

The congress they convened in 1899 was held in London. While it did not have official 

British government representation and was officially non-governmental, it was held under 

the patronage of the Duke of Westminster, a high ranking British noble80 and the delegates 

sent by national associations were largely working for high-level officials in their 

countries.81 It aimed to compare national laws on the white slave traffic in Europe and the 

US, as well as to provide an opportunity for NVA associations and supporters to hold a 

discussion on morality and to set up a coordination mechanisms for the NVA to lobby for 
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legal and diplomatic reform against the white slave traffic.82 The delegates however faced 

difficulties in reconciling the legal situation in their countries with these aims and with the 

aims of the women’s abolitionist groups initially allied to the NVA. With sex work 

legalised in France and the Netherlands, and illegal in England, Germany, Austria, 

Scandinavia and the United States,83 the organisers were forced in advance to separate the 

Congress’ goals from the question over the legalisation of sex work.84 As a consequence, 

the question of sex work was separated from sex trafficking. The identification of 

traffickers was less controversial though, with Congress participants describing them “as 

members of some kind of underground criminal/corporate elite, whose basic business 

model (as opposed to its business practices) was unexceptional, save for the fact that it 

was highly impressive and profitable.”85  

At the end of the congress, a series of recommendations were issued that called on 

Governments to convene and make an international agreement on the white slave traffic. 

The congress recommended the conclusion of an agreement primarily aimed at 

criminalisation and cooperation in criminal matters: punishing the procuring of women or 

girls by violence, fraud, abuse of authority or other form of constraint; facilitating the 

undertaking of simultaneous investigations in different countries when the crime occurs 

over both of them; adopting proper principles of jurisdiction settling; and establishing 

extradition treaties for offenders.86  

Following the congress, in 1899 the NVA set up an international bureau to coordinate the 

work of the associations across Europe. This bureau repeatedly attempted to secure a 

follow-up conference, first with the British, then German and Swiss governments. They 

finally able to secure French backing,87 with nominal British support, for a conference in 
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1902: the so-called ‘International Conference on the White Slave Traffic.’88 Participants 

at the official International Conference on the White Slave Traffic were made up of 

representatives of European countries, as well as Brazil,89 although the NVA noted that 

Britain sent a smaller delegation than other states.90 The NVA was also strongly 

represented at the Conference, with the English and French NVA associations hosting a 

soiree for delegates on the first evening.91 In inviting delegates, the French government 

outlined the rationale for the Conference as to punish those involved in the white slave 

traffic, to ensure cooperation on the offence across countries present, to clearly define the 

appropriate jurisdiction for trying the offence, and to ensure the possibility of extradition92 

- more or less an endorsement of the requests of the NVA’s congress. 

The Conference had a broad scope to cover administrative, procedural, jurisdictional and 

legislative matters pertinent to the white slave traffic and had Commissions covering all 

four areas that worked in parallel to the main Conference. 93 At the third session of the 

Conference, the Commissions reported back on their work and ultimately the Legislative 

Commission’s work took up the focus of much of the remainder of the Conference. The 

initial report of that Commission attempted to define the elements of the white slave traffic 

and set the stage for the subsequent 1904 Agreement, with draft Articles approved during 

the Conference emphasizing the international scope of the offence later included in the 

1910 Treaty.94  

The Conference maintained a strict distinction in its definitional discussions between the 

traffic of minors (girls), who were not able to consent, and the traffic of adults (women) 

for whom consent was only relevant in certain situations. This was designed to avoid 

discussions on the status of sex work and make agreement easier on the final text. When 

a discussion did come up on criminalizing procurement for prostitution, disagreement was 

avoided through imprecision, with the definition ultimately leaving it up to countries to 

decide whether or not to criminalise prostitution. Similarly, efforts to determine an age of 

majority were also left aside, due to lack of agreement. Discussion on penalties for the 

crimes covered by the definitions were also left out of discussions and for national 
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determination.95 The draft was further silent on any requirement to criminalise purely 

domestic trafficking: while delegates seemingly expressed their certainty that it would not 

be possible or logical to criminalise international trafficking without having first 

criminalised domestic trafficking, this was not explicitly included in the discussions or 

outcome documents.96 This discussion, which focused very much on the sovereignty of 

the negotiating states, has been argued as being the origins of the later framing of the issue 

of trafficking as an issue that is only addressed in its international form by treaty and not 

its domestic aspects – both in the following two treaties of the early 20th century and in 

“the very regime of white slave traffic.”97 It also meant though that those smuggling 

women for sex work across an international border became the focus of the treaties. 

The question of application and the use of the term ‘white slave traffic’ was also discussed 

during the International Conference in 1902. The Italian delegate - the Marquis Palucci de 

Calboli – questioned the use of the term ‘white’ for its exclusion of non-white women and 

‘slave traffic’ for its connotations to cross-border activity, which was narrower than that 

envisioned by the treaties.98 The French lawyer, Renault, similarly found it difficult and 

urged its exclusion from legal texts, despite highlighting its utility as an ‘established 

expression.’99 Nevertheless, it remained the term used for both the Agreement and the 

Convention, and is likely indicative and a reflection of the type of women and type of 

actions the drafters had in mind as the primary objects of the treaties,100 indeed the 

Legislative Committee itself referred to the women it sought to address as those “procured 

in a northern country, conveyed across a central country…delivered up in a southern 

country.”101 

One final important point to come out of the Conference was the first attempt to define the 

white slave trafficker. The Legislative Commission proposed to define the white slave 

trafficker as ‘any person who, to satisfy the passions of another, has procured, enticed, or 

led astray a woman or girl, with immoral intent’102, a definition that is broader – 

particularly in its formulation of ‘led astray’ – than the final definition included in the 1910 

Convention, which defines the act but not the actor. This point is important in an 

 
95 ibid 11–16. 
96 ibid 16–17. 
97 ibid 18. 
98 ibid 7 citing; Procès-Verbaux des Séances, Troisième Séance Ministère des Affaires Étrangères, 

‘Conférence Internationale Pour La Répression de La Traite Des Blanches, Documents 

Diplomatiques’ (1902) 72. 
99 Allain (n 54) 7 citing Procès-Verbaux des Séances, Troisième Séance, ibid, 112. 
100 ibid 8. 
101 ibid citing Commission Législative, Rapport présenté par Mr. Ferdinand-Dreyfus, Annexe au 

Procès- Verbal de la Quatrième Séance, supra n. 11, 123; (translated from the original French). 
102 ibid citing; Commission Législative, Rapport présenté par Mr. Ferdinand-Dreyfus, Annexe au 

Procès- Verbal de la Quatrième Séance Ministère des Affaires Étrangères (n 98) 122. 



Chapter 3: From the Brussels Conference Act to the end of the First World War 

71 

 

understanding of the purposes of the treaties: while framed as addressing an action, the 

actor played a key role for how participants understood trafficking.  

II. The White Slave Traffic Treaties 

During the discussions at the Conference, delegates felt that two agreements should be 

drafted: one focusing more on administrative measures that could easily be accepted by 

states and would not require additional legislation or legislative changes, and one focusing 

on new requirements for the criminalisation of the traffic. For that reason, the Conference 

ended up with two treaties: a concluded ‘agreement’ opened for signature and a draft of a 

proposed ‘convention’ to be discussed further.  

The International Agreement for the Suppression of the White Slave Traffic 1904103 was 

agreed at the end of the Conference, signed in May 1904, and came into force in July 

1905.104 Unlike later treaties, the agreement did not include a preamble stating the 

rationale for its development and started immediately with obligations on the part of State 

Parties. This included under Article 1 the requirement to designate or establish an agency 

responsible for collecting information on ‘the procuring of women or girls for immoral 

purposes abroad’ and empowering it to communicate with similar agencies in other State 

Parties. Under Article 2, they were further obliged to keep watch for ‘persons in charge of 

women and girls destined for an immoral life’ in ports, in railway stations, and in transit, 

and to notify relevant authorities of suspicious activity.  

The Agreement also required State Parties to abide by certain return provisions and limited 

protections for victims, in a way similar to later anti-trafficking treaties. Parties were 

obliged to take statements from suspected victims and communicate this to the country of 

origin with a view to eventual repatriation, to entrust victims to charitable institutions or 

other ‘private individuals offering the necessary security’, again with a view to 

repatriation, and to facilitate repatriation (Arts. 3 and 4). They were also required, under 

Article 6, ‘within legal limits’ and ‘as far as possible’ to supervise employment agencies 

offering work abroad. As a point to note, the Agreement did not apply to colonies unless 

generally or specifically declared by the Parties (Art. 1, Procès-Verbal de Signature). All 

these points would be seen in later treaties in different forms. 

In 1910 states were again gathering in Paris, this time to consider the issue of obscene 

publications, discussed below. The German government therefore proposed that states use 

this opportunity to again discuss the draft White Slave Traffic Convention, since all 

original attendees to the 1902 Conference would be present. After testing the waters and 

finding other countries favourable, the French Foreign Minister agreed to host a second 
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Conference to finalise the Convention, in parallel to that already taking place on obscene 

publications.105  

While delay had been necessary to ensure that the Parties could implement the legal 

changes that the Convention would demand, the focus of this Conference was on ironing 

out the remaining contentious issues and on securing criminalisation of the traffic.106 

Contentious issues included addressing the reservations to the Convention, which at the 

time had to be agreed by all parties to the treaty and which was one of the main 

impediments to its conclusion, discussing the technicalities of police cooperation across 

jurisdictions, and finalising the age of majority for the purposes of the Convention.107 The 

text of the convention under discussion did not differ greatly from the 1902 draft, with a 

large part of the debates during the Conference focusing on of the age of majority. The 

Conference ultimately found agreement on these issues and the International Convention 

for the Suppression of the White Slave Traffic108 was opened for signature in May 1910 

and came into force in September 1912.109 

Similarly to the Agreement, the Convention had no preamble explaining its rationale for 

development. It required State Parties to establish two criminal offences in domestic law 

under Article 3: the first being the procuring of women or girls under age for immoral 

purposes and in order to gratify the passions of another (Art. 1); and the second being the 

use of fraud, violence fraud, threats, abuse of authority or other means of compulsion to 

procure a women over age for immoral purposes and in order to gratify the passions of 

another (Art. 2). Article 5 then required State Parties to include the crimes listed in the 

Convention as extraditable offences under existing extradition agreements and Article 6, 

set out the procedures for ‘Letters of Request relating to offences’, which would provide 

mutual assistance in investigating and prosecuting offenders.110  

A Protocol was annexed to the Convention, which was introduced by the plenipotentiaries 

‘to indicate the spirit in which articles 1, 2 and 3 of this Convention are to be understood’ 
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and was thus intended as an interpretive note. This included identifying that the criminal 

offences were a minimum standard and that states were free to criminalise further actions, 

that punishment should include loss of liberty and that the law should include aggravating 

circumstances. Finally, it identified that detention of a woman in a brothel against her will 

as not being covered by the Convention and instead an issue of national concern.111 This 

last point being a recognition of the challenges of agreement on the issue of sex work, as 

well as on questions of sovereignty. 

In sum then, these two early treaties again addressed something broader than smuggling – 

the procurement and abuse of women for sex. The way they addressed this though was 

through provisions that largely focused on the smuggling of women across an international 

border. This aspect is perhaps clearest in the Agreement, where provisions focused on 

information collection, enhanced monitoring of border crossing points, procedures for 

dealing with (international) victims and repatriation of said victims, and supervision of 

employment agencies, all concerned in some way with smuggling. With the Convention 

the focus was instead on criminalisation but nevertheless focused on the smuggling 

trafficker. While these offences could apply to purely domestic and international cases, the 

discussions leading up to the convention clearly indicate that the focus was on those who 

were engaged in the cross-border traffic, with the latter articles addressing this 

international aspect in dealing with extradition and cross-border assistance. It is fair to say 

then, that these two treaties were particularly interested in the smuggling aspect of 

trafficking, and this is a pattern that would be repeated in the treaty that was developed 

alongside the White Slave Traffic Convention in 1910 – this time looking at obscenity. 

3. THE 1910 OBSCENE PUBLICATIONS AGREEMENT 

International attempts to address the circulation in obscene publications were, much like 

the white slave traffic, a reflection of contemporary moral and social concerns in certain 

European countries in the early 20th century. As such, while obscene publications were 

dealt with in a separate treaty, this by no means indicates that the issues of obscenity and 

white slavery were seen as entirely separate at the time. Indeed, they were explicitly tied 

together by certain organisations at the time, with concern about obscene publications 

feeding into the debate on white slavery and vice-versa – with the belief that “society was 

being swamped by the erotic”.112 Also similarly to the white slave traffic, impetus for 

international action on obscene publications had its roots both in governmental concern 

about increased flows in indecent literature and a strong lobby from organised civic groups 

pushing for an international response. The driving force for this treaty too was grounded 
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in the social and technological changes at the time that were taking place, in this case the 

latter of which allowed for more rapid communication between European countries.  

The results of this push for international action were also similar to that taken against the 

white slave traffic, indeed explicitly so: the 1910 Agreement relative to the Repression of 

the Circulation of Obscene Publications was concluded with the intention that it should 

draw heavily on the 1902 White Slave Traffic Agreement and, as discussed above, it was 

negotiated in Paris, in parallel to those for the 1910 White Slave Traffic Convention. 

I. Background 

The trade in obscene publications was initially identified as a matter of concern at the 

governmental level in Europe at the end of the 19th century. Fears over obscene 

publications from overseas becoming accessible to schoolchildren – particularly children 

attending the schools from which the political class came113 – led to the British government 

sending a communication in 1894 to several European governments114 and the US. This 

communication, which suggested ‘concerting measures for the preventing of the 

introduction…of indecent publications’, was met with favourable responses from at least 

France and Germany.115   

Private civic groups were similarly concerned at the end of the 19th century with obscenity, 

and particularly obscenity crossing borders, as a reflection of the “anti-sexual politics”116 

prevalent at the time. The Swiss Bureau internationale d'information contre le littérature 

immorale was as an early civic advocate for tackling the issue of obscene publications, 

becoming an information clearing house for organisations from elsewhere seeking to share 

information on the circulation of obscenity and collaborating with the French Société de 

protestation contre la licence des rues and the NVA in this work.117 Part of this manifested 

in the holding of several conferences, starting in 1888, and developing a Committee tasked 

with setting up an ‘International League against licentious literature and immoral art’.118 

In Britain, the NVA tied the issues of changing sexual morality and obscene publications 

explicitly together in much the same way it had done for the white slave traffic, suggesting 

that obscene publications were “indirect incitements to crime and immorality”119 and, in 
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1902, expanding the mandate of their ‘National Purity Crusade’ campaign from focusing 

on the white slave traffic to also include “publications (particularly of an illustrative 

character) which are exerting an immoral influence upon our young people.”120  

The NVA participated in further international congresses on the issue of obscene 

publications during this time, including one held in October 1904 in Germany, to which 

the German government sent a representative and at which the Lord Mayor of Cologne 

spoke.121 It was in 1905 though that the Bureau internationale d'information contre le 

littérature immorale began attempts to push for an international agreement that would 

commit states to include within their legislation the means to combat cross-border flows 

of obscene publications. Allying in this cause in 1906 with the Société de protestation 

contre la licence des rues, they organised a congress in Paris on combatting obscene 

publications in 1908, to which 86 associations attended, originating from nine European 

countries and which also included the NVA. In a format similar to the white slave traffic 

congress organised in 1899, these associations discussed the situation in their countries in 

terms of existing legislation to combat pornography and made a series of 

recommendations. These included lobbying their governments for legal reform to enlarge 

the scope of domestic obscene publication laws, including the territorial application of 

those laws, and setting up an international coordination committee to advocate for the 

holding of an international conference of world powers to discuss the issues raised - an 

aim that was ultimately successful.122 Similarly to conferences on the white slave traffic, 

the groups allied themselves with high profile clergy, including various Christian pastors 

and the Chief Rabbi of France.123 This concern over morality was compounded by growing 

urbanisation and fears of vice within cities,124 as well as the prevalence of these materials 

particularly among the newly-urban poor and the sense of unease amongst the ruling 

classes that the proliferation of these materials were contributing to falling birth rates.125   

Alongside this was pressure from some industry groups. In the latter part of first decade 

of the 20th century pressure in France to address obscene publications came from the 

literature industry due to the perceived reputational damage obscenity was giving to 

domestic literature and the image of France abroad.126 Similar pressure was present in 

Great Britain, where the NVA was active in working with the press and key groups from 
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the literature field to push for government action,127 and was actively bringing 

prosecutions against individuals suspected of being involved in the trade.128 In Italy 

congresses on the topic were held on the topic of address obscene publications, while in 

Germany the association of German newspapers spoke out against obscene 

publications.129 

This growth in interest from civic groups was mirrored in the growing challenges 

governments faced in preventing the entry and circulation of these publications. 

Technological developments of the late 19th had temporally shortened distances between 

European nations and North America for postage and transportation, which led to an 

increasingly rapid cross-border trade in all materials.130 This was all the more challenging 

as new methods also started to be used in early years of the 20th century to avoid controls, 

involving catalogues being sent from one country to a second, with the return address for 

an order being sent to a third. This sometimes ended with up to five different jurisdictions 

involved, and publishing houses began increasingly to only distribute abroad to avoid 

national laws that penalised distribution within the country.131 Governments had limited 

legal options to respond to this: before the first and subsequent international treaties on 

this topic, efforts to prevent the flow of obscene publications from one European country 

to another were dependent on diplomatic overtures by concerned states and requests to 

prosecute offenders, which due to issues of slow speed and occasional lack of interest on 

the part of the requested state, were often without success.132 There was therefore a need 

to develop a more sophisticated system for states to collaborate on criminal cases that 

crossed borders. 

Ultimately, it was the German government that formally proposed a Conference on the 

Suppression of Obscene Publications to be held in Paris and hosted by the French 
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government in 1910, which, as discussed above, was the impetus for the second White 

Slave Traffic Conference. This Obscene Publications Conference set out explicitly to 

develop an agreement that would mirror the 1902 White Slave Traffic Agreement.133 This 

replication approach was apparently proposed by German and French officials and was 

done to reflect the perceived relationship between obscenity and trafficking and the 

perceived success of the previous Agreement.134 Prior to the holding of this conference, 

the French government in early 1910 sent out diplomatic notes to ascertain interest, 

already including within them a draft programme which focused on discussing existing 

laws for the suppression of the production and circulation of obscene publications and on 

adopting measures to ensure the repression of the circulation of these materials, in 

particular through the extending of judicial competences to actions committed abroad. 135  

When it was convened, the 1910 Conference, in addition to concluding the Agreement, 

approved several resolutions related to obscene materials, some of which were directly 

taken from the provisions of the draft White Slave Traffic Convention of 1902. These 

included resolving to punish anyone manufacturing or distributing obscene publications, 

as well as anyone importing or exporting them, and those advertising for the distribution 

of those publications. They also included recommendations that states be able to prosecute 

persons within their jurisdiction for acts that had partially taken place in other jurisdictions 

and a commitment to legal reform, where necessary, to those ends.136 However, the 

Conference itself did not enshrine these resolutions in treaty form and ended instead with 

an agreement that focused, as planned, on cooperation rather than introducing substantive 

obligations – the 1910 Obscene Publications Agreement.  

II. The 1910 Agreement relative to the Repression of the Circulation of 

Obscene Publications 

The 1910 Obscene Publications Agreement was eventually signed on the 4 May 1910 and 

came into force just over a year later in September 1911.137 Despite an initial problem of 

low ratifications one year after signature,138 it was eventually ratified by 14 European 

states, along with the US and Brazil.139 It later garnered further accessions, including after 

it was renamed the Agreement for the Suppression of the Circulation of Obscene 
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Publications upon inclusion within the UN system in 1949.140 Like the white slave traffic 

treaties, it remains in force today.141  

The preamble to the Agreement highlights its purpose as facilitating the ‘mutual exchange 

of information’ in order to trace and suppress ‘offences connected with obscene 

publications,’ thereby situating itself as a treaty with a focus on technical cooperation in 

criminal enforcement. In form, it is otherwise closely aligned with the White Slave Traffic 

Agreement, as discussed above.  

As such, similarly to the White Slave Traffic Agreement, the Obscene Publications 

Agreement does not require substantive action or legal changes by the Parties in order to 

comply with its obligations. Its primary requirements are:  to establish or designate an 

authority responsible for centralizing information that can help to ‘facilitate the tracing 

and repressing of acts constituting infringements of their municipal law’ regarding 

‘obscene writings, drawings, pictures or articles…which bear an international character’; 

to share that information in order to prevent the entry of those items into their jurisdictions 

and for the purposes of seizure; and to communicate on laws enacted to address obscene 

publications (Art. 1).  

The two further substantive articles of the Agreement require only that these authorities 

are empowered to directly communicate with their counterparts in other State Parties (Art. 

2) and to publish details on sentences for offences relating to the Agreement to other 

authorities, where allowed under national law (Art. 3). Again, similarly to the White Slave 

Traffic Agreement, the Obscene Publications Agreement also included a ‘colonial clause’ 

within its Protocol excluding its application to colonies without a general or specific 

declaration.142 

The Agreement is, therefore, very light on content, having fewer substantive provisions 

than even the White Slave Traffic Agreement, which was already being supplemented by 

the 1910 Convention at the time the Obscene Publications Agreement was being 

concluded. However, what it did do is address the system of diplomatic notes and replace 

it with direct communication between law enforcement to address the traffic in obscene 

materials. It also, importantly, framed the question of obscene publications much in the 

way the White Slave Agreement did: as a problem of smuggling. The focus in the 

Agreement was not on preventing the suppliers or closing down domestic production per 

se – it was on illicit trade of an international character.  
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4. THE 1912 OPIUM CONVENTION 

The final treaty adopted before the 1914-1918 war – the International Opium Convention 

– was, as with the previous three treaties, grounded a mixture of concerns and driven to 

an extent by civic groups. As with the white slave traffic, the Opium Convention’s effects 

can be traced through to the approach taken today in drug control, with the Convention 

being described as “…one of the foundation stones of the modern international drugs 

regulatory system, which continues to shape approaches to most narcotics and 

psychoactive substances...”:143 

Unlike the former two treaties however, it was the US that took the lead in advocating for 

a global approach to the issue of opium rather than European countries. This was both a 

result of its newly acquired colonial control over the Philippines, where opium use was 

prevalent, and strong domestic pressure from civic groups associated with protestant 

Christian denominations that campaigned against opium on moral grounds. The issue of 

opium was also, unlike the other early 20th century ‘universal’ treaties, not one that was 

centred on Western Europe and North America alone but was also a concern centred on 

the countries of East Asia, particularly China.  

While the result of this concern was the development of the International Opium 

Convention, the treaty did not address opium alone and included measures addressing 

morphine (an opiate and, as opium, a derivative of the opium poppy) and cocaine (a 

derivative of the coca plant). The reason for the inclusion of these issues reflected growing 

worry about the ongoing and expanding use of these drugs but was also bound up with 

fears around race and class.  

I. Background 

Opium was an important revenue stream for the British Empire in India in the seventeenth, 

eighteenth and early 20th centuries and its biggest market for the trade was China.144 

Indeed, a great deal of wealth generated by and used for the sustaining of European 

empires has been argued as resulting from the trade in substances that began in the 20 th 

century to be considered illicit, including opium.145 

Since a least 1729, China had made various attempts to control opium through legal 

means, which had largely been thwarted by the colonial powers, particularly Britain, 

seeking profits from the production of opium through transporting it into China. By the 
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mid-1800s, the loss of the Opium Wars against Britain, and then Britain and France, had 

seen the total opening up of China to opium imports.146 At the end of the 19th and in the 

early 20th century, nationalist voices in China again began calling for restrictions in the 

trade in opium, in part due to the effect it was having on the population,147 as well as due 

to fears it would compromise China’s military capabilities. Their calls were supported by 

various movements in Europe that opposed the opium trade with China on a variety of 

moral, religious and political grounds.148 Technological developments were also changing 

the types of narcotics involved, with sea transport more efficiently bringing substances to 

Europe and developments in production and marketing making refined versions more 

available and more widely used.149 

In Britain, a group of Quakers had formed the Anglo-Oriental Society for the Suppression 

for the Opium Trade in 1874 and were soon joined by other protestant churches, some of 

whom held opium responsible for their lack of missionary success in China. This coalition 

of organisations and activists, including some who had switched over from the anti-slavery 

campaigns at the end of the 19th century, organised petitions and meetings against the 

trade.150 Their strategy was to link the current opium trade to the slavery trade of the past151 

and to convince parliamentarians in Britain to introduce resolutions condemning the 

trade.152 Substantive discussion about a possible international prohibition over the opium 

trade however only began once the US took control of the Philippines from Spain in 1898. 

The new Governor of the Philippines initially proposed replicating a Spanish law that had 

established a state-licenced opium production monopoly and continuing its sale. This law 

was derailed at the last moment by a coalition of missionaries in the Philippines and the 

US-based International Reform Bureau, a missionary-prohibitionist lobby, which 

successfully petitioned the US President for a review of the legislation, and which 

recommended the gradual phase out of opium through a government monopoly, 

concluding that immediate prohibition would be inhumane and higher taxation on opium 

would incentivise smuggling. This Committee was headed by the person who would also 
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be heavily involved internationally in the early 1900s in the anti-opium campaign: 

Reverend Charles Brent, the Bishop of Manila.153 

Bishop Brent was a well-known anti-opium advocate, who lobbied the US government 

extensively on the opium trade in the Far East.154 Brent was supported in this work 

domestically by a coalition of missionary societies that, after the success in the Philippines, 

aimed to pressure the US President to act internationally against the opium trade. This 

coalition, which opposed the trade on moral grounds, was made up of evangelical 

Christian churches and claimed to represent over half of the US population through their 

congregations and therefore was able to lobby strongly on US policy.155 This lobby group 

– which has been referred to as ‘missionary diplomacy’156 – ultimately convinced US 

President Theodore Roosevelt to convene an international meeting157 – the Shanghai 

Commission, discussed below – and to name Bishop Brent as the chair.158 The approach 

of these groups – setting out drug use as both morally wrong and something that could 

only be controlled on the supply and producer side (and consequently not consumer), has 

been argued as setting out the shape of international drug control up to today.159 

Reasons internal to Europe, and particularly the US, were also driving interest in 

international regulation, with domestic opium use increasing and attitudes towards the 

dangers of opium changing.160 The prohibitionist movement in the US, which campaigned 

against prostitution, alcohol and vice, as well as drugs, was concerned that opium and 

other drugs were leading to the moral decline of US American society.161 Similar currents 

were found in Europe, as narcotics began to be used less for medication and more for 

recreational use and out in the open.162 The media in Europe, North America and East Asia 
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also played a role in moving governments toward action, with newspapers building 

expectation of action against opium and morphia.163  

As Chinese migrants moved to Europe and North America at the turn of the century, opium 

smoking also took on a racial tone and began to become associated with being a “Chinese 

scourge”164 that threatened morals, crime and “social decay”.165 With the development of 

popular products, such as Coca Cola and Vin Mariani bringing coca to the masses, this 

gradually extended in the US to drug use becoming associated with other racial and ethnic 

minorities: cocaine use with fears that black Americans would agitate for better conditions 

under its influence and marijuana use with Mexican immigrants in the south-western 

states. Prohibition then became intertwined with racism and nationalism.166 A particularly 

interesting aspect of this is that a clear line was drawn between the smoking of opium – 

associated with ethnic Chinese persons and social ills – and socially acceptable opium- or 

cocaine-based elixirs and medicines, used by European-ancestry persons.167 It was also a 

gendered issue, with drug use being viewed as relating to attributes considered feminine: 

irrationality, sensuality and lack of control.168 The temperance movement built on these 

sentiments to get opium outlawed in most of the US states by the early 1900s,169 and to 

federally prohibit the import of opium in 1909.170 Law enforcement officials, journalists 

and politicians used sensationalist stories to advance the issue, focused on “horrid crimes 

ostensibly committed under the influence of a particular drug.”.171  

At the same time US geopolitical interest in suppressing the trade grew with desire for 

increased trade with China,172 with the US realising that supporting the humanitarian 

movement against opium would improve the US relationship with China, while 

undermining British and other European powers.173  In Britain on the other hand, trade and 

hence the economic imperative for the opium trade was decreasing: by 1906 Britain had 

agreed to limit imports of opium to China, making it less of a market for Indian opium, 
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and 90% of Chinese opium consumption was produced elsewhere.174 This was 

compounded by a change in governments in Britain in 1906, which led to government 

policy becoming more supportive of ending the trade175 and a fear that the Chinese state 

was on the brink of collapse and would be soon subject to a ‘scramble for China’, which 

would not result in better trade for Britain in other areas than existed under the current 

government.176 This agreement between Britain and China was also not alone: China had 

concluded several bilateral agreements on suppression of the trade in the early 1900s in 

response to their renewed anti-opium drive, which had cleared the path towards a 

comprehensive treaty, particularly as Britain was also keen to avoid being undercut by 

other countries that would continue the supply.177  

This combination of factors led to the US to successfully first negotiate with China, Japan 

and the colonial powers in East Asia about limiting the trade in opium, and in 1908 to 

establish a group of 12 states to address the opium traffic.178 This group eventually 

convened the first major international conference on opium, in 1909: the Shanghai 

Commission.179 This conference, more properly termed the International Opium 

Commission, was chaired by Bishop Brent and was the first international, 

intergovernmental meeting to discuss the issue of opium and, more specifically, the opium 

trade.180 Its focus, like that of the early white slave and obscene materials congresses, was 

on developing recommendations and discussing the situation in each country, rather than 

on developing binding agreements,181 a decision taken to convince a majority of opium 

producing nations to attend.182 It has been noted that an initial motion to include medical 

experts at this meeting was defeated by one vote, which has been argued as setting another 

precedent of later drugs treaties: that of excluding medical experts.183 The meeting focused 

heavily on China and was dominated by the US and Britain – often holding opposing 

views to each other.184 Despite this, several resolutions were agreed by the Commission. 
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This included recognising the work done by the Chinese government to suppress the use 

of opium, that opium for non-medical use was either prohibited or regulated in most 

participating states, and that the smuggling of opium was mostly prohibited. It included 

encouragement for further measures to prevent the importation of opium into countries 

where it was banned and urged governments to take measures against morphine and other 

opium-products that were increasing in (ab)use.185 It also contained a resolution that 

smuggling should be checked at export, not only at entry – “a point new in international 

law”.186 A proposed resolution by the US to include the right to search vessels on the high 

seas for opium and that drew directly from the Brussels Conference Act was, however, 

this time rejected by the British.187 

Following the Commission, intense lobbying for a follow-up conference took place under 

the leadership of Bishop Brent, who put pressure on the US administration and coordinated 

US activities with churches close to anti-opium groups in Britain. The US government 

was receptive, in part due to concern over the ongoing smuggling of opium and prepared 

narcotics into China, and in part due to fears over domestic consumption by Chinese 

nationals in the US and its potential to spread to the rest of the populace. It took the lead 

on the issue after political instability distracted the Chinese government and, by September 

1909, the US government had begun measures to prepare for a second conference – this 

time to conclude a treaty. 188 

The conference was hosted in the Hague by the Dutch government. Invitations were sent 

out in 1910 to Shanghai Commission participants, which were quickly accepted, with the 

British putting the condition on their participation that morphine and cocaine also be 

discussed.189 This condition delayed the start of the Conference until December 1911 so 

that countries could consider these issues.190 The issue of cocaine has been subsequently 

identified as an attempt by the British to derail the conference and prevent a convention 

from being concluded, while at the same time participating and looking as if they were 

willing to address the (lucrative) opium trade.191 However, there were also economic and 
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societal reasons for its inclusion.192 In part it seems that controlling cocaine was seen as a 

way for British pharmaceutical companies to better compete with German companies, who 

were the main manufacturers of cocaine.193 It also seems, though, to have been due to a 

larger anti-cocaine and -morphia campaign of the British. They had become increasingly 

concerned about the growth in cocaine use in India, the Straits Settlements (part of modern 

day Malaysia and Singapore) and China, with local attempts to prevent the sale of cocaine 

being undermined by large-scale smuggling operations, including through disguised 

shipments and the use of the postal service.194 It was however also something 

constituencies in the US in particular wanted to see included: while cocaine use had been 

socially acceptable in the US up until the late 1890s, amongst those in power it had since 

become associated with racial minorities, in particular with fuelling “uppity southern 

blacks and race-mixing drug parties”195 in the wake of domestic race-riots.196 

In the proposal for the conference, circulated to participating governments, the US 

outlined fourteen points for discussion, covering amongst other issues: national laws for 

limiting supplies of opium, restricting the ports through which opium could pass, the 

means to prevent the shipment of opium, possible regulations on the flow of opium 

through the Universal Postal Union, restrictions on cultivation elsewhere so as not to 

disadvantage China or the British Empire, whether uniform criminal laws would be 

advisable for related offences, and whether there should be rights to stop and search 

vessels on the high seas suspected of carrying contraband opium.197 The majority of these 

points were included in the final programme of the Conference,198 but the fact that these 

were left open and decided only at the Conference meant that delegations arrived with 

varying expectations. Further, several governments insisted on red lines for their 

participation: Portugal that it would not damage the opium trade in Macau unless all other 

governments agreed to do the same, Russia that it would not accept restrictions on growing 

poppies, France and Britain against rights to search on the high seas.199 The Conference 

was once again presided over by Bishop Brent and lasted until the 23 January 1912 over 
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26 sessions. It included representatives from European colonial powers,200 as well as 

China, Japan, Persia, Siam, Russia and the United States.201  

II. 1912 International Opium Convention  

The preamble to the International Opium Convention references the 1909 Shanghai 

meeting and highlights the participants’ desire to gradually supress the ‘abuse of opium, 

morphine and cocaine,’ as well as the necessity and mutual advantage of doing this through 

an international agreement to complete this ‘humanitarian endeavour’. From a formalist 

point of view, the Convention “created a regime of licit, regulated trade and declared all 

other trade illegal”.202 In a more expansive take though, it “influenced world opinion 

against the dangerous practice of smoking opium and against the illicit trade and traffic in 

opium.”203 Unlike the other treaties of the early 1900s, the International Opium 

Convention contained obligations at once more detailed and more onerous, with several 

aimed at addressing the illicit trade – the smuggling – in opium, morphine and cocaine. 

In controlling opium production and trade, the treaty differed its approach in dealing with 

‘raw opium’ (pre-processed opium), ‘prepared opium` (opium refined for direct 

consumption) and ‘medicinal opium’ (opium for medicinal purposes). It also a separate 

chapter directed specifically at opium in China. 

Chapter I, on raw opium, required State Parties to: introduce legislation to control the 

production and distribution of raw opium (Art. 1); limit to an extent the number of ports 

from which raw opium could be imported and exported (Art. 2);204 prevent its export to 

countries that had forbidden it and regulate its export to countries that had limited it 

(Art.3); require shipments of opium to be properly marked (Art. 4); and prohibit the import 

and export of opium ‘except by duly authorised persons’ (Art. 5). Chapter II then addressed 

prepared opium, requiring the gradual ending of the production and import and export of 

all prepared opium (Arts. 6 and 7). Further, for those countries not yet ready to 

immediately prohibit the export of prepared opium, it introduced obligations to control the 

export in similar terms to that for raw opium: controls, limiting ports through which it 

could pass, respecting the import restrictions of other states and limiting the export to 
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authorised persons (Art. 8). Chapter III covered what was termed ‘medicinal opium’ at the 

time: morphine and heroin, alongside their chemical derivatives, and cocaine. As in the 

other Chapters, under Articles 9-14 it required State Parties to introduce measures to limit 

the availability of these to the public, as well as to control imports and exports of these 

substances. While not explicit, these first three Chapters clearly included measures 

designed not only to end the trade, but also to prevent the smuggling of these controlled 

substances. Similarly to the white slave traffic and obscene materials treaties, this included 

increasing controls over ports, as well as limiting who could legally transport controlled 

substances.  

Smuggling was however explicitly referred to in Article 15 which, as part of Chapter IV, 

dealt exclusively with China. This article required State Parties that had treaties with China 

to prevent the smuggling of all forms of opium, (raw, processed and medicinal) into China 

and required China to prevent the smuggling of opium in all its forms to ‘the foreign 

colonies and leased territories’ – referring presumably to those colonies and territories 

within historic China and occupied by European states. The chapter included further 

measures regarding the sale of opium products in both China and the colonies, as well as 

one further anti-smuggling measure in Article 19, which required State Parties with post 

offices in China to prohibit the illegal import of opium via their postal services. 

Finally, Chapter V also had some smuggling provisions. This included requiring State 

Parties to share information on national laws and regulations regarding issues covered by 

the Convention and on statistical information on the trade in opium (Art. 21). The 1912 

Conference also attached a Protocol to the Convention, which urged the Universal Postal 

Union to urgently consider the prohibition of the sending of processed opium through the 

mail and the regulating the sending of other forms of opium (Art. I). It also encouraged 

the study of ‘Indian hemp’ (cannabis) for possible later international action (Art. II). 

The Opium Convention represented an important moment in the history of drug control, 

ultimately only being terminated in 1961 by the Single Convention on Narcotic Drugs. It 

also though was an important treaty in considering how international law has addressed 

smuggling. While almost contemporaneous with the White Slave Traffic Convention and 

Obscene Materials Agreement and adopting measures in some ways similar, it went further 

than both in not only requiring State Parties to control the illicit movement of controlled 

substances across their borders, implicitly requiring anti-smuggling measures, but also in 

explicitly requiring measures against the smuggling of controlled substances into China 

by name.  

Despite this and the interest in the topic from the parties that drafted it, the Convention 

was not initially a success. During the negotiations, the German government insisted on 

the stipulation that the treaty would not come into force until all producing and 
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manufacturing states (34 in total) had ratified it.205 This did not happen immediately and, 

with the resulting world war, it finally only came into force in 1920 through its inclusion 

within the peace treaties ending the conflict.  

5. SMUGGLING AND THE 1918 PEACE CONFERENCES 

The peace conferences and treaties that formally ended the 1914-1918 war were not only 

an opportunity for the victors to establish the League of Nations and to revise the borders 

and relationships of the defeated countries, but also an opportunity to revisit treaties on 

smuggling that were not working well, or were not working well for them, while, at the 

same time, ensuring greater adherence to the pre-war treaties that were important to them.  

In addition to the eventual six peace treaties drafted and five ratified that ended the war, 

all of which contained provisions on white slavery, opium and obscene publications, the 

peace negotiations also led to the development of three new conventions that addressed 

and altered the Brussels Conference Act areas of interest: the trades in slaves, firearms and 

liquor. Further, the issues were for the most part explicitly or implicitly included within 

the mandate of the new League of Nations, highlighting the importance of the issues they 

address and ensuring that some of them were revisited over the following decade.  

I. Slaves, Firearms and Liquor: Reform to The Brussels Conference Act 

The five treaties concluded during the peace negotiations – Versailles (Germany), St. 

Germain-en-Laye (Austria), Neuilly (Bulgaria), Trianon (Hungary) and Sevres (Turkey) – 

all took an approach that at once affirmed the principles of the Brussels Conference Act 

and, at the same time, allowed the victorious Powers to substantially change their meaning. 

Article 126 of the Treaty of Versailles, repeated in all other treaties for their respective 

countries,206 required Germany to adhere to the provisions of the Brussels Conference Act 

and, crucially, to conventions modifying that treaty. This clause was not meaningless, as 

the victorious powers immediately modified the Brussels Conference Act during the Peace 

Conferences, with the development and conclusion of the Convention revising the General 

Act of Berlin, February 26, 1885, and of the General Act and the Declaration of Brussels, 

July 2, 1890 at St. Germain-en-Laye. 

Formally the governments of Britain, France, the US, Italy, Japan, Belgium and Portugal 

were involved in developing the revised treaty, however Britain and France had agreed to 

the changes in advance of it being taken up by the Peace Conference and had already 

drafted a revised convention.207 Several reasons existed for these states in particular to 
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want adherence to the Berlin and Brussels Conference Acts and to amend them. Primarily, 

the end of the war had resulted in the de facto and de jure transfer of former colonial 

possessions of the defeated states to the victorious ones, particularly Britain and France, 

but also Belgium. All three imperial governments felt that as a result of the end of the war, 

the original Acts (Berlin in terms of territory, Brussels in terms of trade) “gave their former 

enemies and neutrals…a say in their affairs,”208 which they wanted to neutralise.209 

Further, records indicate that officials in Britain, France and Belgium at the time saw many 

of the provisions of the Brussels Conference Act as out of date: the arms traffic provisions 

were outdated in terms of weaponry, the liquor traffic had been discussed and measures 

revised frequently in the meantime, the slave trade had greatly diminished, and the 

necessity of provisions on the development of colonial territories was seen as no longer 

necessary as “self-interest provides it [the colonial power] with far more potent motives” 

for development. 210 Above all else, they were seeking to avoid any international 

supervision over their colonies to the extent possible.211 

Despite this, they were not free to dispense with the treaties entirely. The ‘humanitarian’ 

principles within the Acts had become politically difficult to denounce within the colonial 

metropoles, especially Britain, and they were largely supported by the public in the US, 

which was also involved in the discussions. Further, there was a worry that not keeping 

the humanitarian elements of the Brussels Conference Act would affect support for the 

designation of the colonial countries as mandate holders under the new League of Nations 

amongst non-colonial states.212  

Anti-slavery civic groups were also active in lobbying for the slave trade to be discussed 

at the Peace Conferences, with the Anti-Slavery and Aborigines Protection Society writing 

to the British government to request it to press for the convening of a conference along the 

lines of Berlin and Brussels to address the question of the indigenous populations in 

tropical Africa and to reinforce and address measures against slavery and the slave trade, 

forced labour, spirituous liquors and indigenous land issues. A similar letter, although with 

much greater detail, was sent to the governments of the US, France, Italy, Belgium and 

Portugal in advance of the Peace Conferences. While the British government at least 

declined to physically meet representatives of the society, a note by the British Foreign 

Office indicate that, while the motivation was different, the interests of the British 
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government and the Anti-Slavery and Aborigines Protection Society were aligned.213 From 

a practical perspective there was also some merit to revising the treaties: it closed an open 

question raised by the French and Belgian governments as to whether the war had 

abrogated the provisions of both the Berlin and Brussels treaties,214 the abrogation of 

which would have potentially led to the opening up of further discussion on the colonial 

possessions of all three countries. 

The Convention revising both Acts though was more important, from a smuggling 

perspective, in what it left out of the former Brussels Conference Act than what it actually 

contained. It focused on opening up trade in the Congo and Niger basins, as well as again 

including the obligation for occupying states to exercise authority to ensure that trade can 

take place,215 and requiring Parties to improve the ‘moral and material well-being’ of the 

colonised peoples.216 On the key issues of the slave, firearms and liquor trade though it 

simply extended the obligation under the Brussels Conference Act on the slave trade to 

endeavouring to completely suppress it on land and by sea,217 which went marginally 

further than the original Act, but abrogated all other Articles of the Brussels Conference 

Act between parties.218 This meant that the provisions on the liquor and arms trades and 

the smuggling thereof were no longer included. It also ended the coordination offices in 

Zanzibar and Brussels, opening the way for the League of Nations to seize these issues.219 

This reduced version of the original Brussels Conference Act was the only version then 

included in the later peace treaty concluded with Turkey in the 1923 Treaty of Lausanne.220 

Despite their removal from the Act, the issues of the trade in and smuggling of liquor and 

firearms were still of concern to the countries revising the treaties. As such, while they 

were excluded from the revised Brussels and Berlin Treaty, two new conventions were 

concluded: one that dealt with the liquor traffic in Africa and a more general convention 

on firearms that took a global perspective. 
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II. Liquor Traffic in Africa Convention 1919 

Despite being profitable for the colonial powers in Africa, the liquor traffic in Africa had 

been a concern to the temperance societies in Europe and North America since the start of 

the 20th century. The British government had also been concerned that despite the 

provisions of the Brussels Conference Act, the higher tariffs it imposed on the import of 

liquor in its colonies was being undone by smuggling from other countries and colonies 

in West Africa. 221 Further, governors in British and French colonies in Africa were 

increasingly worried that the tariffs on liquors were leading to the destruction of valuable 

palm trees for ‘palm wine’ – a locally made spirit, that would otherwise be used for 

profitable palm oil and kernels.222  A series of conferences in the early years of the 20th 

century, convened initially by Britain, and later with the support of Germany, had therefore 

discussed the issue of liquor in Africa. These conferences had however only succeeded in 

the partial increases in tariffs, mentioned above, coupled with concessions to other colonial 

powers and the last attempt at a more comprehensive revision, in 1912, had failed.223   

By the end of the war, several factors had changed the situation. The primary producers of 

liquor supplied to West Africa before the war had been the Netherlands and Germany, but 

since the outbreak of hostilities this trade had virtually ceased. Further, the British 

government saw the control of liquor as a way to redirect the spending of colonial subjects 

to British manufactured goods, while France and Portugal saw controls on hard liquor as 

a way to increase the consumption of their domestically produced wine.224 This position 

found support from merchants’ associations: the British the Association of West African 

Merchants called for an immediate and if necessary unilateral British prohibition on liquor 

in order to forestall the re-emergence of the trade before it restarted,225 and worked with 

the corresponding French merchant association to submit documents to the Peace 

Conferences advocating for restrictions in some cases and higher taxation of liquors in 

other cases across West Africa. 226 Suppression of the liquor traffic was also something 

that the imperial governments could also claim had the support of some West African 

constituencies: a January 1919 resolution passed by a representatives meeting in Lagos, in 

British colonised Nigeria, called in part for the liquor traffic to be abolished.227  

Colonial administrations were perhaps though less in favour. While concerned about 

consumption, British West African colonial administrations worried that, even with a 
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convention, smuggling from the French colonies and Liberia to the British colonies would 

continue. Colonial officials from Gold Coast (Ghana), on the other hand, voiced concerns 

that restrictions would severely hamper their finances and the Governor worried about 

their ability to control the flow of liquor should France not join the Convention. Similar 

concerns were raised by the administration of colonial Sierra Leone and Nigeria, with the 

proposal by the latter that heavy duties be favoured over total prohibition in the trade.228 

In none of these cases though was there actual concern that the liquor traffic was harmful 

to the peoples of West Africa, with officials indeed affirming that the effects of liquor were 

no more harmful for Africans than Europeans229 – a move away from the 

‘humanitarianism’ of the Brussels Conference Act. 

Ultimately the pressure for, and opportunities that came with, prohibition won out over 

the concerns of the colonial administrations and the Liquor in Africa Convention was also 

concluded at St. Germain-en-Laye in 1919. Despite the motives for its introduction being 

largely economic, the preamble to the Convention framed it once again as a 

‘humanitarianism’ effort, stating its aims as combatting the dangers of alcoholism in 

African colonial possessions, prohibiting the import of distilled liquors as being 

particularly dangerous and addressing the local manufacture of distilled beverages.  

Th provisions of the resultant treaty were however somewhat brief, reflective of the 

brevity of the corresponding section of the BCA. Article 1 limited its territorial scope – in 

this case expanding the area to all of Africa, except for specific exceptions: Egypt, 

Morocco, Algiers, Tunis, Libya and the Union of South Africa. Articles 2 and 3 then 

contained absolute prohibitions on the importation of trade spirits and distilled beverages 

containing products harmful to human health. Article 4 put a minimum import duty on 

pure alcohol, Article 5 required a manufacturing prohibition on the products listed in 

Articles 2 and 3 within the African territories, and Article 6 contained exceptions for 

medical purposes. Finally, Article 7 provided that the League of Nations should be 

responsible for exchanging information between Parties on the liquor traffic. 

Also similarly to its predecessor provisions in the BCA then, it again did not contain 

explicit requirements to punish offenders who continued to smuggle liquor into West 

Africa, nor did it include provisions explicitly referring to smuggling. While then not 

primarily concerned with smuggling and more one about addressing trade, where it crosses 

over with smuggling is through its rationale: as highlighted above its role was not only to 

prevent the introduction of liquors into parts of Africa, but also to establish a uniform 

approach that would not see the smuggling of liquors across colonial borders should 

countries take unilateral action. Despite being absent from the text of the treaty, smuggling 

therefore existed in the background to this treaty and drove its creation. This same sense 
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of hidden meaning cannot be said however for the final treaty developed out of the 

Brussels Conference Act, the 1919 Convention for the Control of the Trade in Arms and 

Ammunition, which this time included much more explicit anti-smuggling provisions. 

III. Convention for the Control of the Trade in Arms and Ammunition 1919 

Desire for a new convention on the trade in firearms came in part due to longstanding 

complaints of the British and Italian governments over the (legal under the treaty) 

importation of arms to Djibouti, which were then again legally exported to Arabia (often 

Muscat) and then smuggled back to places within the controlled arms area in Africa and 

further to Afghanistan and India. This worried the British as a threat to their control of 

India, Sudan and British Somaliland and Italy over its control of Eritrea and Italian 

Somaliland. Further, the colonial powers were concerned that Ethiopia was using its 

position as a party to the Act to import weapons without taxes, which then fell under the 

control of non-state groups or were being resold for profit to non-state groups.230  

After the war, the possibility of the flooding of arms to non-European countries was of 

further and high concern as European governments sold their stocks. This was felt as a 

risk by both colonial governments worried about challenges to their rule and by the US, 

who worried about increasing turbulence in the Americas.231 In a way the reasons then for 

the development of the 1919 Arms Control Convention were not much different from the 

original reasons for the inclusion of the firearms traffic in the Brussels Conference Act: to 

prevent the availability of weapons to countries and groups that might otherwise use them 

against their colonial or hegemonic rulers. 

Unlike the Liquor Traffic Convention and the BCA, the Arms Control Convention did not 

include an express territorial scope in its title and, theoretically, applied globally. However, 

reflecting the objects of concern of the powerful governments, its preamble made clear 

that special supervision was needed in ‘certain parts of the world’ over arms and 

ammunition (para. 2) and reference was made to the need for more elaborate provisions 

than under the BCA, which would be applicable to a wider area of Africa and to Asia (para. 

30).  

The treaty contained different regimes for different kinds of weapons. Article 1 included 

a general prohibition on the export of ‘weapons of war’, meaning certain kinds of 

weapons, such as artillery, machine guns, grenades and bombs, that were enumerated in 

the Article.  This prohibition was subject to certain exceptions, such as selling to other 

State Parties.  

Article 2 and subsequent articles much more closely reflected the restrictions of the 

Brussels Conference Act. Article 2 itself extended this export prohibition to all firearms, 
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with certain exceptions, including under a system of export licences, when exporting to a 

particular geographical zone listed in Article 6, which included all of Africa (except Libya, 

Algeria and the Union of South Africa), Transcaucasia, Persia, Gwadar (a port in Pakistan), 

the Arabian Peninsula and ‘such continental parts of Asia as were included in the Turkish 

Empire,’ as well as in a maritime zone from the Red Sea to the Persian Gulf. Article 4 then 

required parties to refuse export licences for firearms to countries who rejected the tutelage 

of colonial powers or which were under the tutelage of one colonial power but sought arms 

from another (Article 4).  

Building on this, the treaty also contained several explicit smuggling provisions, similar 

to both BCA measures and subsequent provisions under the three pre-war treaties: a 

requirement to limit ports of entry for firearms and oversee ports and warehouses storing 

overland shipments of firearms (Arts. 7-10); updating and replicating the native vessel 

distinction made in the BCA, whereby only ships over a certain size should be allowed to 

carry firearms; and the setting out of rules for flying the flag of the Parties by smaller 

vessels, in order to facilitate the navies of colonial governments to stop vessels suspected 

of smuggling firearms (Arts, 11-18). The right to stop and search on the high seas was 

again however not included, due to ongoing French resistance to this measure.232 

The Arms Control Convention was then, as its predecessor provisions in the BCA, very 

much a treaty designed to reinforce the colonial powers through preventing the spread of 

firearms to liberation and opposition movements, while allowing colonial governments to 

buy weapons from each other. At the same time, it was also, like its predecessor, a treaty 

concerned with smuggling and that introduced measures designed to prevent the 

smuggling of weapons to those non-state groups while leaving governments free to trade 

in weapons to favoured groups through licensing. In this, it took a step further from the 

BCA in controlling smuggling, by expanding provisions designed to address firearm 

smuggling to more parts of the world. 

Its impact however was mixed. While the major colonial governments agreed to enforce 

its principles233 and indeed the Protocol to the Convention declared that signatories 

(Britain, France, Belgium, Italy and Japan) would not act in a manner contrary to the 

principles of the Convention,234 it was never ratified by them or by the US. The reasons 

for this have been attributed to the reluctance of the US to ratify it due to its provisions 
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limiting the trade in firearms with non-treaty countries, and the reluctance of other 

powerful countries to ratify without the US.235  

IV. The Opium Trade, White Slavery and Obscene Publications 

While the Peace Conferences were a chance to revise the BCA, they were also an 

opportunity to secure adherence with the four pre-war smuggling treaties.  The treaties 

relating to opium, obscene publications and the white slave traffic did not yet all have 

universal ratification amongst powerful states and the peace treaties therefore represented 

a change to secure adherence to them.  

All six peace treaties236 included provisions on the white slave traffic and on obscene 

publications. These were not given much prominence – both sets of treaties having already 

been ratified by the focal countries of each treaty – but the peace treaties specifically 

retained them as applicable treaties in force between the parties to the peace treaties, which 

otherwise voided treaties not enumerated therein. 

Provisions on opium were also included in all six. Unlike the previous two areas however, 

the International Opium Convention had not yet come into force at the outbreak of the 

1914 war. As outlined above, this was in part because the German government had added 

the stipulation to the treaty at the time of drafting that it would not come into force until 

all countries present at the conference had ratified it. The governments of Britain, the US 

and China therefore decided to include this issue into the treaties in order to bring it into 

force – indeed China made it a condition of concluding peace with Germany and 

Austria.237 The inclusion was not a foregone conclusion, however and was in part due to 

the lobbying of a group of Chinese, British and US Americans who set up the International 

Anti-Opium Association (wanguo jinyan hui) in Beijing in 1918. They were particularly 

successful in information gathering and presented governments with statistics on both 

opium use and smuggling in lobbying their respective governments to include ratification 

within the peace agreements.238 
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Ultimately, Article 295 of the Treaty of Versailles, as in all other treaties,239 stated that all 

high contracting parties to that treaty were deemed to have ratified the 1912 International 

Opium Convention by virtue of having ratified the Peace Treaties and committed parties 

to introduce necessary legislation to effectuate it within 12 months.240  

V. Covenant of the League of Nations 

The last area in which the issues outlined above were included as a result of the peace 

conferences was again short but important: the Covenant of the League of Nations. Art. 

23 (c) of the newly drafted Covenant stated that the Members of the League ‘will entrust 

the League with the general supervision over the execution of agreements with regard to 

the traffic in women and children, and the traffic in opium and other dangerous drugs.’   

The reason for the positioning of these two issues together when they had been dealt with 

separately up to that point, has been suggested as being a consequence of needing to only 

include problems at the League-level that “posed a significant (international) threat”241 

and that conflating these two issues would gave them that severity. 242 While that may 

indeed be the case – and if it were, it would demonstrate the significance given to these 

issues in forcing them together to make it a League issue – the larger background explored 

here also indicates that the root issues of white slavery and opium abuse were considered 

as being two sides of the same coin, with both having their origins in discussions on vice 

and immorality, and this could also be a reason for their inclusion in the same article.  

 

 

 

 

 

 

 

 

 
239 Article 247 of the Treaty of St. Germain-en-Laye for Austria; Article 174 of the Treaty of Neuilly 

for Bulgaria; Article 230 of the Treaty of Trianon for Hungary; Article 280 of the Treaty of Sevres 

for Turkey (with only the Opium Convention included as a treaty that shall be ratified in the Treaty 

of Lausanne, Article 99). 
240 The National Archives of the UK (TNA), ‘FO 608/155’ (n 238). 
241 Paul Knepper, ‘International Criminals: The League of Nations, the Traffic in Women and the 

Press’ (2014) 20 Media History 1, 403. 
242 ibid. 



Chapter 3: From the Brussels Conference Act to the end of the First World War 

97 

 

The Covenant of the League of Nations further also referenced and built on the Brussels 

Conference Act. Article 22, paragraph 5 of the Covenant referred clearly, if not explicitly, 

to the provisions of the BCA. It stated, in regard to Central Africa, that Mandate Powers 

should be responsible for the administration of those territories and should ‘guarantee 

freedom of conscience and religion, subject only to…the prohibition of abuses such as the 

slave trade, the arms traffic and the liquor traffic’. It too adopted the logic of the Brussels 

Conference Act in only allowing the ‘establishment of fortifications or military and naval 

bases and of military training’ of the population for ‘police purposes.’  243  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
243 Notable too is that the inclusion of the liquor traffic in Article 22 was again at the response to 

lobbying by civic groups, with the Anti-Saloon League of America (a powerful US civic group that 

successfully campaigned for prohibition) arguing for the prohibition of liquor in all mandate 

countries: The National Archives of the UK (TNA), ‘FO 608/152/14’; Ohio State University, ‘Anti-

Saloon League | Prohibition’ <https://prohibition.osu.edu/anti-saloon-league> accessed 21 July 

2022. 
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CHAPTER 4: LEAGUE OF NATIONS ERA TREATIES 

Not only did the League of Nations itself then began with a solid basis for addressing 

smuggling, but the period between 1921-1936 also saw the development of a number of 

treaties that addressed smuggling in some form. These covered several of the situations 

that have hitherto been discussed: slavery, trafficking in persons (white slavery), obscenity, 

controlled substances, and firearms, as well as a new area: counterfeit currency.  

The first of the treaties – 1921 Traffic in Women and Children Convention – expanded 

terminologically the understanding of trafficking in persons from the white slavery 

treaties, even if its drafters nevertheless situated it within the history of those conventions 

and emphasised its focus as being on the protection of white Europeans. This was followed 

in 1923 by a treaty on obscene publications, again following the pattern developed for 

white slavery. In 1925 two new drug control treaties were concluded in parallel: one 

directed towards East Asia and the other with a global focus, both of which suffered from 

difficult negotiations. The same year saw the conclusion of a treaty on arms control, which 

replicated the idea of the BCA’s zone but never came into force. In 1926 the Slavery 

Convention was developed, which included several provisions on the slave trade, and in 

1929 the first, and to date only, treaty on counterfeit currency was concluded, which also 

looked at counterfeit currency smuggling. Two final, but important, treaties were 

developed in the 1930s: one on narcotic drugs in 1931 and a second on drugs trafficking 

in 1936, the latter of which survived beyond the 1961 Single Convention’s attempt to 

consolidate all drugs treaties into one. 

The League era was then an important period when considering smuggling and 

international law. This was in part because of the quantity of treaties concluded that 

engaged in the question of smuggling, but also because the treaties that were concluded 

went much further than before in the measures they prescribed. In many ways they 

provided the link between the earliest treaties and those that came after, with a number 

explicitly building upon older conventions, and with several of the provisions they include 

being replicated to address smuggling beyond the end of the League itself and up until 

today.  

1. THE 1921 TRAFFIC IN WOMEN AND CHILDREN CONVENTION 

The first smuggling situation taken up by the League was that which had now been termed 

the traffic in women and children. Not only had the topic been explicitly included in the 

Covenant of the League under Article 23 (c), but the white slave traffic had also been an 

ongoing topic of concern amongst civic and governmental actors since the 1910 

Conference.  
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In 1921 this resulted in a further intergovernmental conference and the conclusion of a 

treaty in the same year. This treaty explicitly built on the 1904 Agreement and 1910 

Convention, while at the same time terminologically moving away from the ‘white slave 

traffic’ and thereby, theoretically, to a more inclusive understanding of who was to be 

protected by the convention. As will be seen below however, the convention still very 

much drew from understandings developed within its predecessor treaties of who could 

be the victim of forced sex work and imperial powers were reluctant to extend their 

obligations to protect those outside of the European metropoles. 

I. Background 

Following the 1910 White Slave Traffic Conference, a congress had been organised in 

Madrid in 1910 by civic groups operating through the International Bureau. This was 

followed by a further conference under the patronage of Belgium in 1912 and a congress 

in London in 1913. The latter congress was the fifth organised by civic groups and the last 

before the war. At its conclusion, participants agreed a list of sixteen resolutions, among 

which they called for greater control over brothels and employment agencies; for further 

studies into trafficking, protective measures during transportation and methods for 

identifying traffickers; and for the amendment of criminal laws to remove loopholes and 

increase coverage.1 While some of this went beyond trafficking as we would now 

understand it,2 and despite being interrupted by the war, these resolutions were to a large 

extent reflected in early discussions that took place under the auspices of the newly created 

League for a new treaty on trafficking. 

The Advisory Committee on the Traffic in Women and Children had been established by 

the League to deal with issues arising under Article 23 (c)3 and was comprised of nine 

government delegates and representatives of five private organisations.4 This committee 

early on became a microcosm of previous debates between those who believed in the 

abolition of sex work, primarily Britain, and those that sought to legalise and regulate it, 

principally France, Italy and Spain. With civic organisations also participating in the 

Committee, discussions also reflected ongoing disagreements between those working on 

the issue from the feminist movements and those from the social purity campaigns. As a 

result of these tensions, the focus of the Committee, and indeed the League itself, as before 

 
1 League of Nations, ‘Records of the International Conference on Traffic in Women and Children’ 

(1921) C.484.M.339.1921.IV 15–16. 
2 Such as resolutions aimed at ending the employment of girls in the entertainment industry and 

criminalizing the carnal knowledge of girls. 
3 Stephanie Limoncelli, The Politics of Trafficking: The First International Movement to Combat 

the Sexual Exploitation of Women (Stanford University Press 2010) 72–73. 
4 Raymond Leslie Buell, International Relations (Henry Holt and Company 1925) 269. 
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the war, moved towards a mutually agreeable focus on foreign women involuntarily in 

prostitution.5 

While the emphasis was inclusive of the different perspectives on women and sex work, 

it was the social purity movements that led in efforts to convince the League to hold a new 

conference and create a new convention on trafficking in women and children. In the post-

war period, the NVA’s International Bureau and the Jewish Association for the Protection 

of Women and Girls raised concerns that were more global in scope than before. In 

particular, they argued that the traffic in women and children had changed and increasingly 

involved the purchase of Chinese children for East Asian brothels, the kidnapping of 

Russians escaping the revolution for prostitution in China and Manchuria, and the removal 

of immigrants trying to reach the US to Cuba. They also noted that the economic situation 

of Jewish people in Eastern Europe was forcing more Jewish women into prostitution.6 

The Secretary-General of the League eventually reached out to the British government to 

ask them to convene a conference that would include countries that had signed the 1904 

and 1910 treaties and members of the International Bureau and would aim to develop a 

new convention.7   

 
5 Limoncelli (n 3) 72–73. 
6 Edward J Bristow, Vice and Vigilance : Purity Movements in Britain since 1700 (Dublin [etc] : Gill 

and Macmillan [etc] 1977) 194. 
7 Indeed it was the Brazilian delegate though that in 1920 made the first report on this issue to the 

Council of the League, recommending the holding of an international conference. This report was 

taken up by the Romanian delegate to the League, who highlighting their concern that trafficking 

markets still existed, albeit shifted to the Middle East and Armenia, and set out a list of 

recommendations that were adopted, and added to, by the Council in December 1920. This included: 

(a) carrying out a survey of League Member States on existing and planned anti-trafficking 

legislation; (b) operationalising measures required under the 1904 Agreement and 1910 Convention; 

(c) holding an international conference in the coming year; and (d) using the questionnaires during 

the conference to agree on future, coordinated action by government. Geopolitics within the 

International Bureau, rather than amongst governments themselves, threatened to derail, and 

delayed, the Conference opening (the French International Bureau said they would not attend if 

Germany was present, the Swiss and Dutch committees then said they would not attend unless 

Germany was invited), in 1921 the conference convened under the auspices of the League. Initially 

only open for governments and the International Bureau to attend, it was opened to other non-

governmental attendance after a complaint by feminist groups: Limoncelli (n 3) 74; Sunil Salankey 

Rao, Trafficking of Children for Sexual Exploitation : Public International Law, 1864-1950 (Oxford 

University Press 2013) 25–27; League of Nations, ‘Records of the International Conference on 

Traffic in Women and Children’ (n 1) 7. 
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The conference included delegations from 34 states,8 “the highest level of representation 

yet achieved at an international conference on this issue.”9 In the opening speech, the 

conference president stated: 

[before 1899] an organisation, which covered, one might say, the whole of Europe, 

had taken the place of isolated procuring, which up to then alone had been dealt 

with by repressive laws; women, for the most part under age, were engaged for 

lucrative posts, and then, always in complete ignorance of the abominable lot 

which awaited them, transported to foreign countries and finally flung penniless 

into houses of debauchery. 

And all that escaped punishment!10 

This statement summed up much of the feeling that had gripped parts of European society 

for the past, almost 25, years: of secret, cross border organisations, deceived victims, and 

the loss of innocence, all of which was escaping justice. It also once again framed the 

problem as one largely affecting European women.  

The president outlined the purpose of the conference as being to: ‘assure the execution of 

the existing agreements and the preparation of new and more perfect agreements.’11 In 

reference to the latter part of that sentence, he highlighted that the 1902 and 1910 treaties 

both had weaknesses, not least in oversight institutions, a function he suggested the League 

could now fulfil.12 He further explicitly highlighted the change in terminology, to ‘women’ 

from ‘white slaves’ and to include the ‘traffic in children’, in recognition of the broader 

scope this conference aimed at addressing.13  

When it began, the conference had to contend with several issues however, which were 

reflected in the final treaty and are also interesting in demonstrating the way in which 

delegations viewed the purpose of the new treaty.  

The first revolved around the question of sovereignty, with the French delegation making 

it clear that although governments might choose to undertake obligations, the role of the 

treaties in addressing the issue of trafficking was not to infringe on national sovereignty.14 

This issue became prominent when considering extradition, with the Dutch delegation 

 
8 Albania, Germany, Austria, Belgium, Brazil, the British Empire (with Canada, Australia, South 

Africa, New Zealand and India), Chile, China, Columbia, Costa Rica, Cuba, Estonia, Greece, 

Hungary, Italy, Japan, Latvia, Lithuania, Norway, The Netherlands, Persia, Poland (with Danzig). 

Portugal, Romania, Siam, Sweden, Switzerland and Czechoslovakia. 
9 Rao (n 7) 29. 
10 League of Nations, ‘Records of the International Conference on Traffic in Women and Children’ 

(n 1) 8. 
11 ibid 9. 
12 ibid 10. 
13 ibid 11. 
14 ibid 30. 



Chapter 4: League of Nations era treaties 

103 

 

arguing for the convention to include clear provisions on extradition of traffickers15 and 

the conference ultimately concluding that while an essential and moral obligation, it 

should be up to each state to decide on extradition in a way that best reflected their national 

situation.16  

The second was around controls placed on women travelling overseas. The Canadian 

delegate at the conference raised concerns about undesirable and potentially purity-

sacrificing acts that unaccompanied women might commit on voyages of emigration and 

suggested a system whereby women could be restricted from travelling without permission 

from relatives and of matrons to oversee interaction between men and women on 

steamships.17 The travel permission side of this was partially seconded by the British 

delegate who proposed a system of conditions for emigration involving enhanced checks 

for younger women.18 This issue was hotly debated however. The Greek and French 

delegates, as well as the Danish Conference Vice-President, were particularly concerned 

that measures such as this would unduly restrict liberty and put women in an inferior 

position vis-à-vis men.19 Ultimately neither matrons nor enhanced travel requirements 

made it into the final convention. 

The third concerned the discussion on the change in terminology away from ‘white slaves’ 

and the applicability of the convention beyond European and North American women and 

children. As mentioned above, the reason for the change in terminology was outlined by 

the conference president as done in order to expand the scope of the convention.20 This 

point was elaborated on by the Dutch delegate, who suggested that the adoption of a more 

expansive term was in part a response to appeals from colonial subjects that they also be 

included in measures designed to ensure protection from trafficking. The delegate further 

emphasised the role extending anti-trafficking provisions to colonised territories could 

play in advancing the civilizing mission and addressing, what he perceived to be, the more 

relaxed sexual morality that existed in the colonies.21 Despite this, delegates would not 

agree to a mandatory expansion of the treaty to colonies and other territories however, and 

the automatic inclusion of areas outside the colonial metropoles was only ultimately 

included as a recommendation.22  

 
15 ibid 35–36. 
16 ibid 81. 
17 ibid 44–45. 
18 ibid 46. 
19 ibid 46–47, 49. 
20 NJ Siller, ‘Human Trafficking in International Law Before the Palermo Protocol’ (2017) 64 

Netherlands International Law Review 407, 435. 
21 League of Nations, ‘Records of the International Conference on Traffic in Women and Children’ 

(n 1) 55–57. 
22 ibid 58. 
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II. The 1921 International Convention for the Suppression of the Traffic in 

Women and Children 

The 1921 Traffic in Women and Children Convention has 61 State Parties and is still in 

force.23 Its preamble sets out the objectives of the conference listed above: to more 

completely address the traffic in women and children that had begun in the 1904 

Agreement and 1910 Convention and to supplement those conventions. This link was also 

reinforced in Article 1, which encouraged Parties to ratify the Agreement and previous 

Convention ‘with the least possible delay.’  

The following three Articles then require State Parties to take measures relating to the 

criminalisation of the traffic in women and children. Article 2 required Parties to identify 

and prosecute those involved in the trafficking of children (male as well as female), within 

the meaning of offences under the 1910 Convention. Articles 3 and 4 then extend the 

provisions under the 1910 Convention: Article 3 extends the criminalisation requirements 

for State Parties to also include attempt to commit offences under Articles 1 and 2 of the 

1910 Convention and other preparatory acts, Article 4 commits Parties to take ‘all 

measures within their power’ to extradite and provide for the extradition to other State 

Parties of persons suspected of committing offences under Articles 1 and 2 of the 1910 

Convention.24 While not explicitly anti-smuggling provisions, the sovereignty discussion 

above highlights that these articles were not primarily designed for the criminalisation of 

persons trafficking women and children within one state and rather it was persons engaged 

in trafficking across two or more jurisdictions, and hence also smuggling those trafficked 

persons, that delegates had in mind. 

Articles 6 and 7 include preventative measures against the traffic, similarly building on 

the previous treaties and here once again largely focusing on measures that would prevent 

the smuggling of persons across international borders. Article 6 requires State Parties to 

licence and regulate employment agencies, if not already done under the 1904 

recommended measure, in order to better protect women and children seeking 

employment overseas. Article 7 introduced a requirement, made more stringent from the 

language of the 1904 Agreement, to adopt legislative and administrative measures to 

prevent the traffic of women and children, through immigration and emigration controls, 

including through checks during journeys and exhibiting notices of warning and of 

information on support for trafficked women and children at ports and railway stations. 

No monitoring system was included within the provisions of the convention. 

 
23 United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=VII-

3&chapter=7&clang=_en> accessed 21 July 2022. 
24 Article 5, not discussed, increased the age of majority for the purposes of the 1910 Convention 

from 20 to 21, affecting the differing rules on minors and on women. 
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The 1921 Convention can then be seen as a steppingstone towards a more expansive 

understanding of trafficking, a deeper regime of criminalisation against traffickers 

operating internationally and increasing border controls to specifically target the 

smuggling of trafficked women and children. Coming early on in the existence of the 

League, the Conference and Convention drew directly on what had come before in the 

1904 and 1910 treaties and, while consideration was given to the different spaces and ways 

in which trafficking could occur, it nevertheless largely remained within the framework 

previously established of focusing on cross-border trafficking and of predominantly white 

women for sex work. 

2. THE 1923 OBSCENE PUBLICATIONS CONVENTION  

Unlike the traffic in women and children, the issue of obscene publications had not 

advanced beyond the initial, administrative focus of the 1910 Agreement before the 

outbreak of war. Post-war, the issue of obscenity – and public morality – remained 

important for certain states and civic groups and, in the early 1920s renewed efforts were 

made to address the issue in a more comprehensive way. Like trafficking in women and 

children, this resulted in a Conference in 1923, hosted by the League. This conference 

took up a draft Convention prepared in 1910 and brought it, with modification, into force 

in August 1924.25 As with other treaties, it remains in force today. As of 2022 it had 56 

State Parties.26 

I. Background 

In the early 1920s, it was the British government that took the lead in arguing for another 

conference on the issue of obscene publications. Submitting a memorandum to the 

members of the League in September 1922, they asserted that, under Article 24 of the 

Covenant, the League had a mandate to deal with the issue of obscene publications and 

argued that obscene publications represented, in the same way as white slavery, an issue 

that could only be dealt with at the international level, as well as being a moral scourge.27 

As such, they suggested it was time to enlarge the scope of the 1910 Agreement and create 

a mechanism to deal with the situation along the lines of those taken regarding the white 

slave traffic.28 

 
25 United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=VIII-

3&chapter=8&clang=_en> accessed 21 July 2022. 
26 United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=VIII-

2&chapter=8&clang=_en> accessed 22 July 2022. 
27 The National Archives of the UK (TNA), ‘FO 371/8334’. 
28 ibid. 
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As was the case with trafficked persons, control over sexual morality was still of 

importance to many states in the post-war period of the early 1920s29 and there were also 

concerns that publishers of obscenity were avoiding national regulations by using foreign 

publishing houses for print-runs or disguising themselves as foreign publishing houses.30  

Britain’s particular interest however seems to have come from several additional factors.  

It has been suggested that obscene publications had become more politicised in Britain in 

the intervening years since the 1910 Agreement, with some sellers distributing 

publications not only for profit, but also due to being “consciously opposed”31 to anti-

obscenity laws and the conservatism behind them.32 Further, their interest was in part also 

due to concerns about the internationalisation of the trade across the British Empire. Post-

war, officials worried about the involvement of British nationals overseas in shipping 

obscene materials to the UK and the volume of trade in obscene materials both between 

and to different parts of the Empire, with particular worry about the infiltration of obscene 

publications produced outside of their jurisdiction (particularly in France and Germany) 

entering all parts of their Empire.33 The moral concern was, then, compounded by one of 

logistics across the colonial possessions. 

Civic groups had also and again been active on this topic in the early 1920s. During the 

discussions around the new convention, delegates to the League of Nations highlighted 

the role of these groups, particularly Swiss and French anti-obscenity associations, in 

pushing for international action34 and support had also come from a 1922 League report 

on the trade in obscene publications, which argued for the League to take up the topic in 

a similar manner to that of the white slave traffic. 35 

As late as June 1923 though, similarly to previous treaties, it was not certain that the 

conference would go ahead. While the French government had been asked to host it 

(through and under the auspices of the League), they worried that sufficient agreement did 

not exist to merit holding a conference with the aim of concluding a treaty and proposed 

an indefinite delay. The British government raised its strong objections to any delay, 

arguing that it would leave the ‘great activity in the traffic’ intact.36 After private 

discussions between the two, the French government agreed to hold the conference and 

send out invitations immediately, with the aim of beginning at the end of August 1923.37 

 
29 Christopher Hilliard, ‘The Literary Underground of 1920s London’ (2008) 33 Social History 164, 

166. 
30 ibid 179. 
31 ibid 166. 
32 ibid. 
33 Deana Heath, ‘Obscenity, Empire and Global Networks’, Commodities of Empire Working Paper 

No.7 (Open University & London Metropolitan University 2008) 8. 
34 The National Archives of the UK (TNA) (n 27). 
35 ibid. 
36 The National Archives of the UK (TNA), ‘FO 371/9417’. 
37 ibid. 
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Interesting here to note was that the intention of the British delegation, at least as circulated 

in a memo in advance, was to tackle the manufacturer of the publications, rather than 

individual suppliers or agents38 – an approach that ultimately shifted to a focus on 

smugglers, as will be seen below in the final Convention. 

The conference convened on the 31 August 1923 in Geneva39 and was, similarly to 

previous attempts, framed as an urgent meeting to deal with a ‘social evil which could 

only be effectively dealt with by international co-operation,’40 ‘a moral pest of which all 

civilised countries wish to be rid,’41 and a ‘danger to all peoples.’42 At the conference, the 

cross-border trade was specifically highlighted as a prime reason for action and the link to 

the other pre-war issues were also made early on: the British delegated suggested that the 

obscene materials trade was ‘as bad, as mischievous, as undermining to all the character 

of what makes up a man, as that horrible trade in dangerous drugs or even the White Slave 

Traffic itself.’43 The French delegate too emphasised its importance and the link to the 

other moral issues of the time.44  

The format of the Conference was built around the Draft Convention of 1910 on the 

Suppression of the Traffic in Obscene Publications. This draft included several substantive 

provisions against the trade in obscene publications, including criminalisation of those 

involved in its trade, rules on jurisdiction for prosecution, and facilitation of rogatory 

commissions (mutual legal assistance)45 – all of which were considered and revised in 

1923. While some of the discussion was of an administrative nature, several of the 

discussions that took place spoke to both the intent of addressing the issue and the way 

this issue was conceived.   

One of the most illuminating of these were discussions on the definition of obscenity. No 

definition had been put forward in the 1910 Agreement as to what obscenity constituted 

and, in the 1923 Conference, this line was maintained. At the outset of the Conference, the 

British delegate suggested that new Convention should not define ‘obscene’ and rather this 

should be left to be defined by what each national context deemed to be the standard of 

obscenity.46 This suggestion was taken up, with delegates focusing on the form of 

obscenity rather than what constituted the obscene.47 The French delegate in particular 

 
38 ibid. 
39 ibid. 
40 League of Nations, ‘Records of the International Conference for the Suppression of the Circulation 

of and Traffic in Obscene Publications’ (1923) C. 734. M. 299. 1923. iv. 8. 
41 ibid. 
42 ibid 9. 
43 ibid 43. 
44 ibid. 
45 ibid 105 (Annex 3). 
46 ibid 17–18. 
47 ibid 21–22. 
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contrasted this approach with the traffic of women and children: arguing that while that 

could be described definitely, obscenity was rather a matter for individual judgement.48  

A second interesting discussion was on the issue of the ‘internationalisation’ of the crime.49 

While the final treaty ultimately only recommended prosecution of nationals, the question 

of whether individuals should be tried for offences committed overseas was hotly 

discussed. Interesting in this was how the offence was perceived by the different 

delegations. The key point against this was made by the British delegates, who feared 

problems domestically as prosecutions for crimes committed extraterritorially were 

limited to the most serious crimes, at the time specified as murder, slavery and piracy 

committed by British nationals abroad. The French and Dutch delegations argued the 

contrary, with the French delegation suggesting that by discussing this issue at the 

international level, states had recognised the issue as being as serious as the other three 

crimes.50 The Dutch delegate supported this point, arguing that while public opinion did 

not yet identify the distribution of obscene publications in the same way that they did 

slavery and piracy, that too would change in time and indeed governments had an 

obligation to ‘convince public opinion that the offence against civilisation in this case is 

even more serious than in the case of piracy or slavery.’51 While the latter delegations were 

ultimately unsuccessful, the discussion highlights the seriousness with which states 

considered obscenity.   

A final interesting aspect to the discussions was on who the convention should target. 

While the centrality of the supplier to discussions was clear, during the fourth session of 

the conference the Persian delegate asked why the draft Article only discussed the trade in 

obscene materials and not the mere possession of them, i.e. why not also the end user. A 

further point was raised by the British delegation, who argued for the inclusion of not-for-

profit supplying – a response perhaps to the politically-motivated distribution discussed 

 
48 This point is further exemplified in a later discussion that took place on abortion and contraception. 

While the were some early comments on including the cross-border flow of materials on birth and 

literature that was being distributed to sell birth control devices, abortion and contraception were 

discussed seriously in the sixth session. During that discussion the French delegate proposing an 

enumeration of a category of obscenity to include: ‘books, obscene writings, printed matter, posters, 

drawings, prints, paintings, emblems, pictures, photographs or cinematograph films containing 

incitement to abortion or anti-conception propaganda ; performances, descriptions, divulgations or 

offers of demonstrating methods, remedies, substances, instruments, or any objects whatever with 

intent to prevent conception’ (my emphasis). While there was some agreement on the undesirability 

of pro-abortion publications, this categorization of content instead of form proved too much, with 

particular disagreement over the issue of contraception, and ultimately the issue was not included in 

the final treaty. ibid 20, 34, 53–54. 
49 A concept which lay somewhere between the prosecution of nationals for crimes committed 

abroad and universal jurisdiction, depending on the speaker: ibid 30–36. 
50 ibid 31–33. 
51 ibid 36. 
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above. 52 The treaty did not ultimately require the penalisation of possession alone, instead 

requiring it to be penalised when in possession for the purposes of further activity, and 

was silent on the profit-motive. The reasons for this are not clear from the discussions but 

are interesting in that the questions of who is targeted and the role of profits have come up 

several times elsewhere in treaties addressing smuggling, as will be discussed below.  

At the closing, the President of the Conference stated that, as much as the war had led to 

material ruin, ‘there are also moral ruins to repair.’ 53 He argued that the conference and 

convention were about (re-)establishing moral standards and addressing ‘…people whose 

indecorous and selfish pleasure, whose mad debauchery and appetite for scandalous 

entertainment, are an offensive sight, like a permanent insult to the secret grief of countless 

homes and innumerable bereaved families…’54. For delegates present then, addressing the 

distribution of obscenity was not just a question of logistics, but one of serious moral 

importance.  

II. The 1923 International Convention for the Suppression of the Circulation 

of and Traffic in Obscene Publications 

The preamble to the Obscene Material Convention is short and to the point, stating that 

the gathered delegates were ‘desirous of making as effective as possible the means of 

suppressing the circulation of and traffic in obscene publications.’ As noted above, and as 

is clear from the preamble, the Convention itself makes no attempt to define what 

constitutes obscenity and, instead, focuses on the forms of obscene publications and the 

traffic of those forms – leaving it to national jurisdictions to identify whether or not the 

content is obscene or not.  

Article 1 of the Convention sets out the requirement to penalise acts around the trade in 

obscene publications. Article 1 (1) requires State Parties to make it a punishable offence 

to make, produce or possess obscene materials55 for the purposes of trade, distribution or 

public exhibition. Under Article 1 (2) Parties are required to penalise the import, export or 

conveyance of the above materials for those purposes, and Article 1 (3) and (4) require 

respectively penalisation of taking part in businesses engaged in the above acts and of 

advertising for the above acts. The penalisation provisions are therefore fairly extensive 

and went much further than the initial British suggestion to target manufacturers alone. 

While also requiring the penalisation of persons involved in the production and exhibition 

of obscene publications, there is a clear emphasis on trade and distribution – in other words 

and in this context – in the smuggling of obscene materials.  

 
52 ibid 40–45. 
53 ibid 98. 
54 ibid. 
55 Defined as: obscene writings, drawings, prints, paintings, printed matter, pictures, posters, 

emblems, photographs, cinematograph films or any other obscene objects. 
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Article 2 then sets out that persons committing an offence under Article 1 should be 

prosecuted in the courts of the country where the offence took place or, if national law 

allows, in their country of nationality, reflecting the compromise position taken after the 

discussion on internationalisation. Article 3 contains detailed provisions for the 

establishment and working of rogatory commissions for collecting evidence from other 

jurisdictions for prosecutions, including how judicial authorities should communicate and 

at what stage foreign ministries would need to be involved.  

Articles 4 and 5 require Parties to bring in legislation, where necessary, to give effect to 

the other Articles of the treaty, including measures to search premises and seize, detain 

and destroy any obscene publications found, providing the basis for Parties to destroy 

materials being prepared for distribution. Article 6 finally requires information sharing 

with other Parties on offences committed entirely or in part in their jurisdiction. 

The conclusion of the treaty has been described as enabling Britain, at least, to create a 

“cordon sanitaire around the empire through which it sought to police the trade in 

obscenities within and between both metropole and colonies”56 and to motivate its colonial 

administrations to notify the central government of infractions for further transmission to 

the League.57 While the inability of single states to prevent the flow of obscenity into their 

jurisdictions was clearly a strong motivator for the treaty, underlying this was a fear around 

the moral effects of  obscenity on society, one considered by some as perhaps more 

damaging than slavery. Despite this, no attempt was made to define what constituted the 

obscene and it was acknowledged that this was dependent on the sensibilities of the State 

Party. The focal point of the treaty then was not the existence of a certain kind of material, 

which after all could not be definitively agreed, but rather the immorality of the 

introduction of materials unwanted by governments from the outside: the immorality of 

smuggling the obscene. 

3. THE 1925 OPIUM CONVENTIONS 

The use of opium and other drugs also continued to be of interest to governments in the 

early years after the war. Public opinion, particularly in Europe and North America was 

supportive of further restrictions, and despite reluctance on the part of colonial 

governments still keen to protect their concessions and general fears about doing anything 

that would affect trade in the fragile post-war global economy,58 pressure from the US in 

particular led to the convening of two separate but interlinked and often confusingly 

blurred conferences on opium and other narcotics in 1924, the first of which focused on 

opium use in East Asia and sought to advance the 1912 Conference’s measures against the 
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consumption of opium, and the second of which dealt with the trade of and trafficking in 

opium. Aside from the challenging overlaps between the conferences, disagreements were 

such that they suffered from high profile withdrawals from China and the US, who argued 

that the discussions that took place, and ultimately the treaties created, did little to put an 

end to the trade in controlled narcotics, and even undermined previous commitments made 

in 1912. 

I. Background 

Fears around the use of opium by Chinese immigrants, already present before the 1912 

Convention, had expanded in the US in the early 1920s to concerns about the growing use 

of opium and other drugs by white citizens and residents as well.59 In the years since 1912, 

the US had also become increasingly concerned about the limits to the 1912 International 

Opium Convention’s ability to combat the use and smuggling of opium and other 

narcotics.60 In particular officials argued that the 1912 Convention was not strict enough 

on the control of manufactured drugs to “prevent the smuggling of manufactured drugs, 

such as morphine, heroin and cocaine, from one country to another”.61 This assertion was 

born out in reports that European manufactured drugs had entered the US, Canada and 

China in the intervening years.62 These concerns were also still firmly rooted in racist and 

misogynistic worldviews, with an important aspect of this anxiety rooted in the possibility 

of drug consumption bringing different races into contact on equal terms, with particular 

fears over drugs leading to white women associating with men of colour.63 

In February 1923 the US Congress passed a resolution64 requesting the President to urge 

foreign governments to limit the production of certain drugs to that needed for medicinal 

and scientific purposes.65 At the time, the US Senate believed there to be around 110,000 

opium addicts in the US, which had decreased from around 264,000 in 1900. The prison 

population of opium addicts had, however, increased, due to stricter enforcement of anti-

drugs laws.66 The passing of the resolution led to the US becoming more active in 

promoting compliance with the 1912 Convention, but it also led to the US government 

appointing Representative Porter and Bishop Brent (of the 1912 Convention) to act in a 
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consultative capacity at League meetings taking place on opium and to assert at the League 

a US position that was now that any non-medical or non-scientific use of opium was 

immoral and physically harmful and that the spirit and true intent of the Hague Convention 

could only be achieved with that understanding.67 

Increasing US efforts internationally on opium were taking place amidst a broader 

prohibition drive, with links being drawn in this between the US’ domestic drive against 

alcohol (prohibition in the US took place between 1920 and 1933) and other substances, 

and their international drive against opium.68 China had also continued to follow its own 

policy of total prohibition, though had been unable domestically to enforce it and 

continued to be a major producing country, with its efforts to enforce domestic bans 

complicated by the smuggling of opium out of European-held East Asian colonies where 

opium use was legal.69 In this, allegations had been raised that the European colonies in 

East Asia were importing far more opium than needed domestically from India, for it to 

be smuggled into China and that many Chinese citizens picked-up the opium addiction 

after visiting the colonies.70 

Outside of the US and China, there was a lack of interest in controlling the consumption 

of opium though, as for colonial countries and producing states it was economically 

beneficial,71 and amongst the colonial countries there was little concern about the large-

scale smuggling of opium elsewhere.72 An added element in the colonial countries 
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reluctance to restrict opium appears to have been in understanding that Chinese labour was 

moving to the colonies precisely because of the availability of opium.73 

The formal basis for the conferences came in a 1923 resolution of the Assembly of the 

League, which called for the convening of two conferences – one on the production of 

opium and the second on the trade in opium. The lines between these were not clearly 

demarcated -  an oversight which would later become problematic.74 Ultimately this was, 

at least in part, a response to US pressure on the League: despite not being a Member, the 

League feared that if they did not act, the US would organise a conference anyway.75 This 

US intransigence and determination has been suggested as one of the issues that would 

ultimately lead to problems with the Conferences: the more rigid a position the US took, 

the more rigidly the colonial states responded.76 

The conferences were preceded starting in 1923 by a preparatory committee tasked with 

setting agendas and drafting proposed resolutions and treaties. The committee comprised 

of representatives of the Netherlands, France and Britain, as well as three experts, but 

declined to expand to include other producing and manufacturing states. Somewhat as a 

harbinger to what was to come, there were disagreements even at this early stage. These 

were largely due to competing interests between the powerful countries driving the efforts. 

The US proposed instituting a system that “combined the maximum level of control with 

the minimum imposition on the US interests”77 – essentially putting an end date on limiting 

production, with a proviso that customs duties could not be raised to make up for economic 

shortfall, an extension to derivatives, an oversight system, and not ruling out a cartel 

system, as long as US companies would have a share. The US was also limited in its ability 

to compromise on this by the earlier congressional resolution. The British proposed a quota 

system, based on their understanding it would not be possible to end the trade in opium, 

the Netherlands proposed a plan that would give them a monopoly on coca production, 

and the French declined to submit any proposals and refused any measures that would 

financially damage them or their colonies. As discussion proceeded, the French, German 

and Swiss governments all rejected controls over manufacture, while the colonial powers 

in East Asia rejected commitments to limit production of raw materials. There was also 

dissention within Britain, with the colonial administrations and the Foreign Office divided 

over banning the production of opium, with colonial governments citing loss of revenue, 

popular resistance and smuggling as barriers, and with the Hong Kong government even 

asking why opium was being singled out when alcohol and marijuana remained freely 
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available. Further the fall of the British government shortly before for the first Conference 

meant that the delegation was only given a bare outline of a position for the first 

Conference and no direction for the second, for which it was responsible for defining the 

scope of the meetings. Additionally to this, there were tensions in approach between the 

US and the Netherlands, the latter of which viewed opium addiction as a medical, rather 

than police issue, and were critical of the US approach of trying to enforce their morality 

abroad. Ultimately the committee was finally only able to produce a skeleton agenda for 

the first conference and no unified draft agreement and only five proposals (three of which 

were draft agreements) for the second.78 

This chaotic background was made worse by the conferences for the two treaties being 

held partially in parallel, with the second running partly alongside and then continuing 

after the first had concluded.79 It should also be noted that Britain had had two 

governments in 1924, the US was in the middle of an election year, France had gone 

through several cabinet changes and there as an ongoing France-Germany crisis, and first 

President of the Chinese Republic – Sun Yet-Sen – had just died at the time of the 

conference.80 It was therefore not an easy political time for many of the main drivers of 

the conferences. 

The first conference was supposed to focus on gradually ending the internal production 

and use of opium in East Asia. It began in November 1924 and was attended by the British 

Empire, China, France, the Netherlands, Portugal, Japan, Siam and India (sitting 

separately to the British Empire).81 The US did not attend, having been excluded by the 

British who felt that they would propose solutions that would be unworkable.82 Early on 

in the conference, it became clear that the colonial powers however wanted to use the 

participation of China as a way to avoid limiting the sale of opium in their colonies: 

arguing that the smuggling of opium from China to the colonies made it impossible to 

institute a ban on the legal trade and supply within the colonies. This led, even at this early 

stage, to tension amongst the participants, with the Chinese delegate making a statement 

that the other delegates should 1) not exaggerate the situation regarding Chinese central 

government control over its territory, 2) should not magnify the smuggling of opium and 

3) should not make smuggling an excuse for not preventing the licit trade.83 Indeed, despite 

this insistence on first tackling the smuggling of opium, it was also clear that little had 

been done to actually estimate the scale of the illicit trade and to determine who was 
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involved in it, let alone tackle it, as the Chinese delegate pointedly referred to in the 

seventh meeting.84 Similarly, it also became clear that little was known about consumption 

rates for opium and measures that could reduce consumption. Efforts were made during 

the conference to find this out, and delegates came back with the suggestion that that 

increasing prices could reduce consumption as long as it did not become so high as to 

stimulate the illicit trade and that suppressing smuggling would be impossible as long as 

opium was being produced in large quantities elsewhere – another barely veiled criticism 

of China. While information campaigns were cited as one way to reduce use,85 the Indian 

delegation resisted including this in any treaty, suggesting the population tended not to 

believe campaigns of the colonial government. 86 

A major disagreement during the conference also took place between the British and 

Japanese delegations over controls over the import and export of opium, which largely 

centred around disagreements in the past, where Japan had felt that opium transport to 

Japan had been arbitrarily refused, and where Britain felt that there had been the use of 

licences for the disguised smuggling of opium.87 This was further compounded by 

ongoing, unrelated tensions between the countries.88 The resulting disagreement, over 

whether to expand rules on transhipment, threatened to derail the conference and the issue 

was paused for a short while, twice, to let the Japanese and British delegates confer with 

their respective governments before they came up with the final formulation included 

within the treaty.89 

A final interesting point was on the cost of restricting opium. For some of the colonies in 

East Asia, opium sales amounted to up to half of their revenues. The Chinese government 

introduced a proposal for the agreement that stated that fiscal considerations should not 

affect compliance with the Agreement and that income derived from opium should be 

reused to support measures to eradicate its use. The colonial states opposed this, arguing 

that they already supported anti-opium programmes and that it would be difficult for them 

to separate out the income from opium in their budgets. In the end, only a mention of it 

was included in the preamble.90 Indeed efforts by China to close the Macau opium 

monopoly – including through the offer of the loan to Portugal to enable them to end it, 

which they suspected of being a base for smuggling opium into China – were firmly 

rebuffed, in that case somewhat tensely on both sides.91  
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The combination of these factors ultimately led to China walking out the first conference 

in January 1925, shortly before it was concluded, with the delegation asserting92 that it 

found no further use in participating in the work, would continue to comply with its 1912 

obligations and would continue its absolute prohibition on opium, and urged colonial 

states to support its fight against smuggling.93 Despite managing to conclude a new treaty, 

as was recorded at the time, “All that the first conference had succeeded in accomplishing 

was to draft a convention which provided for such minor reforms as the abolition of opium 

farms (a provision affecting only Macao) for the prohibition of opium sales to minors, and 

for a further conference by 1929.”94 Indeed the results of the first Conference were 

apparently under criticism even as the second conference was continuing,95 with the 

delegate of the Irish Free State openly referring to it as a ‘failure’ and ‘farcical’.96 

The second conference, aimed at expanding the scope of the 1912 Convention and 

addressing the opium trade, had also begun in November 192497 and included several of 

the same delegates from the first conference.98 In opening the conference, the conference 

president highlighted the ambiguities in purpose of the conference, with several proposals 

having been made but none formally agreed as forming the aims or the agenda of the 

conference.99 As such the conference therefore began with a discussion on several 

proposals submitted by participating states. The US delegate – once again Bishop Brent 

and now included due to the aim of continuing the work of the 1912 Convention – outlined 

his country’s commitment to the ending of the use and availability of narcotic drugs, 

stating that it was not only a matter of Congressional requirement that the US acted, but 

also one of popular demand and of civic groups representing five million people.100 Other 

delegates then made a range of proposals, spanning from a ban on new countries starting 
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to produce opium and coca leaves, to the reduction of production to that needed for 

medicine and science, technical suggestions, calls for the progressive implementation of 

any measures and outright refusals to accept any proposal that would limit the use of 

certain drugs,101 all of which show the breadth of understanding of the purposes of the 

conference and desired outcomes amongst the delegates. This was unlike civic groups, 

who were invited to speak at the Sixth Meeting, and who almost uniformly lined up behind 

the US proposals for the limitation of the production of opium and its derivatives to only 

that needed for medical and scientific purposes,102 and ending the illicit trafficking in 

opium and other drugs.103  

Similarly to the first conference, and likely as a consequence of the positions held by the 

official delegates, the second conference was also riven by disagreements right from the 

start. These disputes often lined up along the lines of powerful pharmaceutical 

manufacturing states (the Netherlands, Germany, Switzerland) who wanted little 

regulation over manufactured drugs, producer states who wanted little control over raw 

products (Peru, Persia and Siam), colonial states who profited from the trade in opium and 

other substances (Britain, France, Portugal and the Netherlands), and states who thought 

the treaty would only be effective with strong controls (the US and China).104 

Delegates disagreed on several topics. This included on the competence of the conference, 

with delegations presenting contrary views on substantive issues such as whether domestic 

consumption would be looked at,105 and on the question of limitations on the import of 

raw opium for manufacture,106 but also included more personal dissatisfaction, with a long 

Christmas-recess frustrating the US and Chinese delegates, since they would be unable to 

return to their countries, which was then compounded when the delay got extended due to 

the British delegate being thrown from his horse shortly before they were due to 

reconvene, a courtesy the Chinese delegate complained had not been extended to their 

delegation by the British and French delegations when they faced a delay during the first 

conference.107 The subsequent introduction by European countries of higher level 

diplomats to counter US proposals more forcefully108 and further mistakes delegates made 
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in their speeches, to which offence was taken (such as the British delegate erroneously 

claiming that the consumption of opium was higher per capita in the US than in India), did 

little to improve the atmosphere.109 

Further disputes arose again in this conference on the issue of smuggling. As the first 

conference had failed to discuss opium smoking, the US pushed for its inclusion in the 

second. This was firmly rebuffed by the colonial states as again being outside the 

competence of the second conference, with the British delegate’s suggestion that it would 

ban opium smoking in its territories within 15 years from the time China had reduced its 

poppy population to a level that would preclude smuggling – a measure the US and 

Chinese delegations argued in no uncertain terms loosened the reduction obligations of 

the 1912 Convention – not helping the atmosphere.110 Another smuggling related 

disagreement arose on the issue of extraterritorial immunities – agreements that exempted 

the nationals of some states from domestic court proceedings in others – and the 

prosecution of those involved in drug smuggling. Before the conference, the Chinese 

delegation raised its concerns that it was unable to enforce some of the provisions of the 

1912 Convention due to drug smuggling being carried out by foreign nationals, over whom 

it was not permitted to exercise criminal jurisdiction. During the conference this issue was 

briefly discussed, however without the question of colonial powers giving up their 

immunity rights and rather focused on ensuring they prosecute their own citizens. Progress 

on this was however stilted and, after China left the conference, the other countries 

dropped the issue.111  

Despite this friction, there were some areas of agreement by participating states. The first 

of these was on expanding the list of controlled narcotics to include hashish – which would 

become important in later drugs treaties.112 The second was on anti-smuggling measures, 

which aimed at “the prevention of illicit or contraband trade in opium and the 

manufactured narcotic drugs.”113 The committee set up to look into this question for the 
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most part unanimously agreed with the measures proposed by the Advisory Committee to 

require a system of import and export certificates, much of which was already in place in 

most countries.114 It also though recommended measures against Free Ports as places often 

used by ‘illicit traffickers’115 to import and export drugs and raised concerns over possible 

smuggling where ships were not engaged in transportation between their flag country and 

another; where agreements removed customs checks; and in trade between countries not 

party to the treaty. It urged the delegates to consider ways to solve these issues either in 

the treaty itself or through protocols,116 parts of which would enter the final Convention. 

The US and China finally withdrew from the conference in February 1925, with the US 

memorandum of withdrawal citing a lack of belief that the second conference would lead 

to an agreement that would reduce opium use and production, specifically highlighting the 

conditions made by the colonial states on first reducing smuggling before they would 

accept controls, as a reason, and the Chinese memorandum citing a lack of measures that 

would end the legal traffic within a reasonable period of time. Both states however 

affirmed their commitment to combatting opium use and to the 1912 Convention.117  

In his closing speech at the 38th session, the president of the second conference called it 

‘the most difficult Conference in the history of the League of Nations’118 and highlighted 

that, ‘We have touched on the centuries old practices of the East; we have come hard 

against the economic status of several nations; we have found ourselves confronted by the 

most complicated and baffling details; we have seen the struggle between the smuggler 

and the law-enforcer; and yet we have had to safeguard legitimate rights and legitimate 

uses of drugs when fulfilling their errand of mercy in alleviating suffering.’119 As he further 

mentioned, it had also seen the withdrawal of two delegations (the US and China) and 

been the longest conference in the League’s short history, with almost 70 days of session 

and over two million pages of documents produced. For him, the conference’s successes 

lay in drawing attention to the issue and in extending the 1912 Convention’s rules, 

particularly through the new Central Board, which will be discussed below. He 

acknowledged though that the Conference had failed to control production but hoped it 

had laid the path towards it.120 One point he did not mention, was that while only two of 
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the 41 delegations formally withdrew, only 14 physically remained until the end of the 

conference and signed the Convention at the closing.121 

II. The 1925 Opium Agreement and 1925 International Opium Convention 

Despite all of these discussions, both conferences resulted in the creation of international 

agreements that respectively aimed to address the production and use of opium in East 

Asia and aimed to curb the traffic in narcotics in general. While ratification for both 

treaties was limited, both are cited as precursors to modern drug control treaties.122  

The Agreement on concerning the Manufacture of, Internal Trade in, and Use of, Prepared 

Opium was signed in 1925 and entered into force the year later, after achieving seven 

ratifications.123 It was terminated by the 1975 Protocol amending the 1961 Single 

Convention on Narcotic Drugs.124 

The Agreement,125 as highlighted above, focused on producer countries126 and in that 

sense, was limited in membership, aiming to ‘bring about the gradual and effective 

suppression of the manufacture of, internal trade in and use of prepared opium, as provided 

for in Chapter II of the International Opium Convention of January 23, 1912, in their Far 

Eastern Possessions and Territories’. In its preamble, it further referenced the fact that 

opium was ‘temporarily authorised’ within those territories and that ‘on the grounds of 

humanity and for the purpose of promoting the social and moral welfare of their peoples’ 

it sought to suppress opium smoking as soon as possible (paras. 1-2).127 As expected from 

the conference discussions, further in the preamble it is highlighted that Parties took note 

of the increase in the smuggling of opium in the Far East since the 1912 Convention and 

that this was hampering efforts to suppress its use (para 4).128 

While the majority of provisions related to internal measures parties were requited to 

implement, such as prohibiting the sale of opium to minors and limiting smoking dens, it 

included four substantive articles relevant to anti-smuggling.  

The first two related to control over imports and exports. Article I required that the import 

and export of opium, as well as sales (with some exception), be a government monopoly. 
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Article VI then also required State Parties to prohibit the export of opium in any form from 

any ‘Possession or Territory’ to which opium is imported, i.e. prohibiting the re-export of 

opium from the East Asian colonies to China (para 1), to prohibit the transit or 

transhipment of prepared opium through Possessions or Territories (para 2) and to prohibit 

the transit or transhipment of raw opium without an import certificate ‘which can be 

accepted as affording sufficient guarantees against the possibility of illegitimate use’ (para 

3). Essentially both articles were designed to limit the possibility for the illicit trade in 

opium to take place via the colonies on the Chinese mainland. 

Preventative and criminalisation measures also related to smuggling. Article VIII 

committed the Parties to share information with a view to assisting each other to suppress 

the illicit trade in opium and Article IX obliged Parties to consider introducing legislative 

measures to criminalise opium smuggling by their residents, when carried out outside their 

jurisdiction – essentially asking them to criminalise nationals who could otherwise not be 

prosecuted for opium smuggling due to extraterritorial immunities in China and elsewhere. 

Like the Brussels Conference Act, the Geneva 1925 Agreement also made it clear that it 

was geographically limited, with Article XIII stating that the Agreement only applied to 

the ‘Far Eastern possessions or territories of the Contracting Powers, including leased or 

protected territories, in which the use of prepared opium is temporarily authorised.’ 

The Agreement further included a Protocol that caused much discussion during the 

Conference. It committed colonial states to ending the legal use of opium within their 

colonies only 15 years after a League of Nations Committee had established that opium-

producing countries had successfully prevented the smuggling of raw opium out of their 

countries (Arts. II and III), as well as encouraging the collaboration of state Parties with 

producing states to end the smuggling of opium (Art. VI). A measure that, according to 

the Japanese delegation, weakened the commitments made under the 1912 Convention129 

and which was very similar to the problem the US delegation had with the 1925 

Convention.  

This 1925 International Opium Convention focused more generally on the suppression of 

the legal and more so the illegal trade in opium. It ultimately though did little to extend 

the provisions of the 1912 Convention: replacing part of the of the 1912 Convention 

between Parties to both130 and only extending some of the prohibitions to now include 

hashish.131 It entered into force in 1928 and achieved 56 ratifications, though this did not 

include the USA, nor the opium producing countries China and Persia and the coca 

producing country Peru.132 It too was ended by the Single Convention in 1961. 
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Reflective of the discussions and the lack of agreement in other areas, the Convention 

framed smuggling as one of the main issues it aimed to address, stating in its preamble 

that ‘the contraband trade in and abuse of the substances to which the [1912] Convention 

applies still continue on a great scale’ (para. 1). Further in the preamble it set out the belief 

that suppressing the contraband trade and use could only be achieved through limiting 

manufacture and ‘closer control and supervision of the international trade’ (para. 2). 

Article 1 of the convention set out the definitions of the proscribed narcotics, covering 

opium and its refined varieties, coca leaf and its refined varieties, and Indian hemp 

(cannabis). Article 2 then required Parties to ‘enact laws and regulations to ensure the 

effective control of the production, distribution and export of. raw opium’, while Article 3 

required Parties to limit the number of ports through which raw opium and coca leaves 

could be imported and exported. 

Articles 4 to 10 dealt with the internal control of manufactured narcotics, so the processed 

versions of opium and coca leaves, including medical opium, cocaine and morphine (Art. 

4). For these, State Parties were required to enact laws or regulations that would limit the 

production, import, sale, export and use of these products to medical and scientific 

purposes and to cooperate with one another in ensuring controlled narcotics were not used 

for any other purpose (Art. 5). Control over manufacturers, importers, exporters, sellers 

and distributors was also required through a system of licenses and record-keeping (Art. 

6). It further required the prohibition of the internal trade, delivery or possession by 

unauthorised persons (Art. 7) and included a system for the registration, deregistration and 

dispensing of medical derivatives of these products (Arts. 8-10). 

Indian hemp/cannabis received its own provisions, under Article 11, which required State 

Parties to prohibit the export of resins and products derived from Indian hemp to countries 

that had prohibited their use and, in other cases, to require import certificates, to only allow 

export under Article 13 when a special import certificate had been provided that stated the 

import was for medical or scientific purposes, and to ‘exercise an effective control of such 

a nature as to prevent the illicit international trade in Indian hemp and especially in the 

resin.’ 

Control over the international trade – largely smuggling prevention – came specifically in 

the fifth Chapter, starting at Article 12. Article 12 itself mandated State Parties to require 

import authorisations for substances controlled under the Convention, while Article 13, as 

mentioned above, set out a series of requirements for export authorisation, including 

requiring an import certificate before allowing export, setting out a time period for the 

export and a requirement for the importing authority to validate the export certificate and 

return to the exporting country, to verify the amounts actually imported and exported. 

Article 14 extended these measures to free ports and free zones. Article 15 prohibited the 

transit of the controlled substances through a third country without providing an export 
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certificate to the authorities of the third country and obliged authorities in the transit 

country to take all possible measures to ‘prevent the diversion of the consignment to a 

destination other than that named in the copy of the export authorisation’ (para. 2). Further 

measures over warehouses and transhipping controls were included in Articles 16 to 18.  

Chapter IV established the Permanent Central Board, setting out the rules for its operation 

and its competencies in Articles 19 to 27. The Permanent Central Board (or the Permanent 

Central Opium Board (PCOB) as it was sometimes referred) was a technical and legally 

impartial expert body appointed by the Council of League133 primarily there to collect 

statistical information from Parties on controlled substances, with the rules for this set out 

in Articles 21-23.134 It acted therefore as a monitoring body for the convention. Its role 

had originally been envisioned as something far stronger than it eventually was: with 

planned powers for it to set limits on the manufacturing of drugs and to control imports 

and exports through requiring State Parties to stop exporting to counties who had met their 

limit for the year. These provisions had fallen out in the fractious discussions, but it did 

retain certain powers in relation to combatting smuggling.135 Article 24 gave it the power 

to ask the Secretary General of the League to request an explanation from State Parties 

where they identified excessive quantities of controlled substances accumulating or where 

they determined there to be a danger of the country becoming a centre for the illicit trade 

in controlled substances and, based on that, the Board could recommend an embargo by 

the League against that country.136 This power to name and shame those who became 

centres of the illicit traffic in narcotics, in particular, apparently encouraged countries to 

strengthen their laws and regulations on drug smuggling to avoid being identified by the 

Board.137 The legacy of the PCOB is also interesting, as it is a direct ‘forerunner to the 

International Narcotics Control Board (INCB),’138 which is the monitoring body for 

current drugs treaties139 – surviving the end of the League precisely due to some ambiguity 

as to whether it was a part of the League or independent of it.140 

The final interesting Articles – set out in Chapter VII – were some basic criminalisation 

obligations. This included the requirement to ensure that violations of laws and regulations 

enforcing the provisions of the convention were adequately punished (Art. 28) and that 

Parties consider also criminalising assisting or procuring the commission of offences listed 

under the Convention (Art. 29). 

 
133 With non-League Members Germany and the USA also able to nominate one member each. 
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In sum, despite proclamations of intention to end the use of and trade in opium and other 

drugs, the results of the conferences and the treaties they created were limited and 

progressed little from the 1912 Convention, in some cases undoing obligations. Aside from 

resistance by colonial states, the chaotic nature of the conferences and the series of errors 

made by various actors were clearly a part of this failure of progress. Nevertheless, it is 

possible to still see the role that smuggling played as a clear thread running throughout the 

discussions. The smuggling of opium was a political tool used by delegates to push for, 

and counteract, drives for action throughout the conferences. Like other earlier treaties, 

both treaties also included several provisions designed to address smuggling. For the 

Agreement, this included licences for import and export, and checks at border posts and 

on shipments. For the Convention, this additionally included criminalisation measures for 

the first time and the establishment of the PCOB, able to name and shame Parties for 

failing to control smuggling. In that sense then, and despite disagreements, the treaties 

were somewhat of a success for several states and engaged in developing measures 

designed to address smuggling.  

4. THE 1925 ARMS TRAFFIC CONVENTION 

The trade in arms was another situation left over, in part, from before the first world war. 

Unlike trafficking in women and children or obscene publications however, there was a 

gap created by the removal of the arms traffic provisions from the revised Brussels 

Conference Act in 1919 and the failure of states to ratify the Saint-Germain Convention 

for the Control of the Trade in Arms and Ammunition. As mentioned above, this was 

largely due to reluctance on the part of the US to ratify the treaty and the failure of other 

powerful states to ratify without the US. States came together once more in 1925 to address 

this gap and to create a new treaty that aimed to address ongoing concerns about flows of 

arms. While negotiations were less contentious than the opium treaties, important 

differences emerged, in particular with resistance from affected states around the creation 

of a zone of enhanced control and with China again suggesting that colonial states were 

designing the treaty to serve their own interests. Unlike the opium treaties however, the 

1925 Arms Traffic Convention never achieved enough ratifications to come into force.  

I. Background 

A historical survey conducted for the League of Nations in 1924 highlighted the ongoing 

importance given to arms control following the 1914-1918 war. Stating in its preamble 

that ‘effective regulation of the international trade in arms and ammunition is a matter of 

vital and urgent importance in connection with the question of reduction of armaments,’141 

 
141 League of Nations, ‘Conference for the Control of the International Trade in Arms, Munitions 

and Implements of War: Historical Survey. Text of the Draft Convention. Extracts from Minutes of 

the Temporary Mixed Commission, of the Permanent Advisory Commission and of the Council. 

Other Documents.’ (1924) C.758.M.258.1924.IX 10. 
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it further referred to the interests of civilisation and the ‘the grave and sordid scandals 

connected with the trade in arms.’142 The historical survey also pointed out that while the 

1919 Treaty had been aimed at preventing the flow of arms to ‘backward peoples’ to 

prevent bloodshed and to publicise the sale of arms, only the first of these objectives had 

been achieved due to lack of ratifications of the treaty, particularly due to the US’s refusal 

to ratify.143  

While efforts had been made to secure US support for a new treaty in the intervening years 

since 1919, these were ultimately abandoned in September 1923 when the US, for a second 

time, explicitly refused ratification of the 1919 treaty. This led to calls for a new treaty to 

replace the 1919 Convention that would satisfy US concerns.144 Unlike the other treaties 

discussed at the time then, there was no historical treaty to build on and the rationale for 

the development of the 1925 convention was instead to try once more to create a regime 

that would be acceptable to the major arms exporting states. 

The US agreed to participate in the drafting of a new convention in 1923, on the proviso 

that it would be concluded outside of the League, which the US had not joined, and that 

US’ concerns over trade with non-State Parties would be reflected. Preparations for this 

began in 1924 and were intended to pave the way for ratification from those who had 

disliked the 1919 Convention. This meant that the draft Convention prepared in September 

1924 allowed trade with non-State Parties, to accommodate the US, and that ‘prohibited 

zones’ were renamed ‘special zones’, to minimise anger from League members within 

those zones.145 The desire to include the US was indeed strong enough that several 

meetings were held specifically with the US before the conference in 1924 to address their 

objections in advance.146  

The conference itself took place between 4 May and 17 June 1925 in Geneva147 and 

included 44 delegations representing states from several parts of the globe.148 The aim of 
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the conference was by the Conference President stated in his opening speech as being, 

‘…to obviate the possibility that an illicit and dangerous trade should compromise the 

good name of such legitimate trade…’.149 Clear too was that it was about limiting this 

illicit trade that would arm anti-colonial struggles and domestic dissidents.150 The link to 

the Brussels Conference Act was similarly reinforced early on, with the Belgian delegate, 

who had acted as Rapporteur for the Temporary Mixed Commission that had prepared for 

the Conference, highlighting that the history of the 1925 treaty lay in the BCA’s regulation 

of the firearms trade in Africa, as expanded under St. Germain.151  

The conference focused primarily on discussions around three elements that would later 

be included in the convention: the types of weapons and ammunition that would be subject 

to restrictions in trade and with whom trade could be concluded; the system of publicity 

over the trade in arms; and the geographical zone that would be subject to much stricter 

restrictions. In discussing these it became clear that while a great deal of time had been 

spent on avoiding the US objections – a point even mentioned in the opening speech152 – 

these objections had ultimately also served to mask disagreements between other 

delegations on a range of additional issues.  

The first two of these explain some of the problems with the ratification of the treaty. On 

the one hand, part of the discussions were around publicity of the arms trade, which was 

considered a key facet of any treaty and was designed to control arms build-up. Publicity 

here meant making information on arms available in order to prevent states building-up 

their weapons in secret. Publicising the trade was considered, however, in favour of the 

arms manufacturing States. Manufacturing states would be able to disguise the scale of 

their arms supplies due to domestic manufacture not being included in ‘trade’: in other 

words, they would be able to manufacture in secret while being able to see which states 

were making arms purchases. This was ultimately not resolved by the time of the 

conclusion of the conference.153 On the other hand, there were also fears about how and 

when to recognise rebel groups as legitimate governments able to procure arms and about 
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the non-participation of Russia. Together these issues amounted to a substantial challenge 

to any agreement and ratification of an eventual treaty.154   

The third issue to cause extensive discussion, if only really disagreement on the part of 

some of the delegates, focused on an issue relevant for smuggling: the (re)creation of a 

‘special zone’, where the trade in arms would be particularly limited. From the start, the 

zone was planned along the lines of the zone of the Brussels Conference Act, essentially 

covering the majority of central and west Africa and the maritime seas around the Arabian 

Peninsula. Despite the change in language to ‘special zone’, its purpose was also 

essentially the same: to prevent the flow of arms to areas where colonial powers 

particularly feared that they could be diverted to liberation groups.155 Persia was 

particularly unhappy about the creation of this zone as, despite being a League member, 

the proposed maritime portion covered much of their territorial sea and all of their access 

to the high seas through the Persian Gulf and Sea of Oman. The key concern of Britain, 

the main proponent of retaining the maritime zone, was the threat to their empire 

represented by gun smuggling from Persia to India, an area they deemed “the home of the 

arms traffic”.156 The Persian delegation argued strongly against this, claiming that similar 

restrictions introduced under the Brussels Conference Act had severely hampered their 

access to sea routes. The British and (British) Indian delegations countered that the Persian 

Gulf and Sea of Oman were a centre of arms trafficking, as well as piracy and the slave 

trade, and excluding this zone would risk non-ratification from the British Empire.157 

Ultimately the zone was retained, with nine countries voting in favour, three against 

(Persia, China and Turkey), 21 abstaining and 11 being absent.158 The Iranian delegation 

ultimately left the Conference as a consequence of this.159  
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Broader debate over the issue and nature of the illicit traffic itself, including how and why 

arms were being smuggled across borders and whether the measures that were being taken 

at the conference would actually prevent this trade were not discussed in any detail 

however.160 Despite this, the Final Act of the Conference, though short, emphasised the 

anti-smuggling intentions of the participants. Point one (of two points) stated that 

‘…Governments have a firm intention of applying strictly their internal laws and 

regulations to prevent anything that might constitute a fraudulent commerce in arms within 

the meaning of said laws and regulations and to exchange with such Parties as may be 

concerned all information material for this purpose.’161 

II. The 1925 Convention for the Supervision of the International Trade in 

Arms and Ammunition and in Implements of War 

The preamble to the Arms Traffic Convention162 set out several reasons for its existence: 

firstly highlighting that the trade in arms, ammunition and implements of war should be 

under a system of supervision and of publicity over the trade; that a gap existed in the 

existing regime; that in some areas of the world special supervision was required; and to 

address the prohibition of weapons in international law. The initial draft of the Preamble 

also included reference to the Brussels Conference Act, stating in its third paragraph that 

“whereas the existing treaties and regulations, particularly the Brussels Conference 

Act…no longer meet present conditions.”163 

Article 1 set out the different kinds of weapons subject to the treaty: arms, ammunition 

and implements designed for land, sea and air warfare; dual-purpose arms and 

ammunition; vessels of war, aircraft, gunpowder and explosives and other forms of arms. 

Article 2 prohibited the sale of arms, ammunition and implements designed for land, sea 

and air warfare except to governments or with the permission of governments. Article 3 

allowed the export to private persons, with the permission of the government of the 

importing country, and Articles 4 and 5 set out the details of respectively licenses and 

documents for exports under Articles 2 and 3. The issue of licenses in particular was 

framed as a way to combat the illicit trade, with the Venezuelan delegate stating in the 

discussion on licenses that a primary aim of the treaty is to ‘prevent contraband which may 
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disturb the peace of States’.164 Articles 6-10 were controversial parts of the treaty, 

requiring Parties to publish information on their exports and imports of certain types of 

arms, ammunition and implements of war. As highlighted above, these parts were designed 

to prevent the build-up of arms and to control the illicit trade, but were particularly 

problematic for importing countries, who feared they would be required to publicise their 

imports – and therefore expose their military capabilities – while manufacturing states 

would be able to produce without disclosure, only declaring exported armaments.  

Article 12 set out the special zone that was discussed at the conference and designed 

largely to prevent the smuggling of arms to groups rebelling against colonial rule. This 

zone included areas similar to that previously set out under the Brussels Conference Act: 

Africa excluding North and South Africa, the Middle East and a maritime zone that 

included the Red Sea, Gulf of Aden, Persian Gulf and Gulf of Oman. Article 13 prohibited 

the export of any of the arms listed in Article 1 to countries and territories located in those 

areas, except under the conditions laid out in Article 14, which included being under the 

sovereignty, jurisdiction, protection or tutelage of a High Contracting Party. Article 15 

required additional reporting on weapons for exports to countries situated in that zone, 

while Articles 16 and 17 contained additional measures required for authorisation and 

manufacture of weapons within the zone.  

Going further into smuggling measures, Article 18 then required State Parties to take 

measures to prevent the transit of weapons from special zone countries under their 

sovereignty, jurisdiction, protection or tutelage to other special zone countries without the 

authorisation of authorities in the country of destination, along with certain exceptions to 

that rule. Article 19 required the policing of territorial waters in order to enforce the rule 

under Article 18, with Articles 20-25 setting out rules to prevent the smuggling of weapons 

by ‘native vessels’, here defined as being under 500 tonnes and ‘owned, fitted out or 

commandeered by a native of any country bordering on the Indian Ocean west of the 

meridian of 95⁰ East of Greenwich and north of the parallel of 11⁰ South latitude, the Red 

Sea, the Persian Gulf or the Gulf of Oman, or if at least one-half of the crew are natives of 

such countries.’165 These rules ‘with the object of preventing all illicit conveyance within 

the special zones’166 included obligations for native vessels to have manifests (Art. 21), 

rules on flying flags (Art. 22), provisions for sharing information between parties on 

authorisation to fly the flag (Art. 23), and regulations on the withdrawal of licences for 

those convicted of actual or attempted illicit conveyance (Art. 25). The treaty also included 

an obligation to take measures to prosecute and punish private individuals flouting the 
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import and export restrictions in the special zones under Article 26. These were 

compounded by measures in Annex II, which further detailed warehousing requirements 

for private weapons in special zones, and detailed requirements for licences and flying the 

flag of a State Party, amongst other measures. 

Article 30 was a final interesting Article from a smuggling perspective. It required Parties 

who exercise extra-territorial jurisdiction in another state and whose nationals cannot be 

prosecuted in that state’s courts, to prohibit action by their nationals that would be in 

violation of the principles of the Convention. This article was introduced by the Egyptian 

delegate, supported by the British and Chinese, to deal with extraterritorial immunities, or, 

in the words of the Chinese delegate, cases where foreign nationals were taking ‘advantage 

of or abuse the extra-territorial status which they enjoy to smuggle arms into that country 

and create trouble.’167  

As before then, despite being primarily and certainly on the surface about the control over 

the sale of arms worldwide, a great deal of focus of the Convention was on the sale of 

arms to a certain part of the world – the now, newly renamed ‘special zone’ – and on the 

smuggling of weapons into and across that zone. Indeed, the second part of the Convention 

and the majority of Articles in it were addressed to the special zone and, in many respects, 

it replicated the previous attempts under the Brussels Conference Act and the 1919 Arms 

Convention to restrict the import of weapons to these zones, which unsurprisingly were 

also the zones where colonial powers were most concerned about non-imperial forces 

having access to modern weapons. Unlike the 1919 Convention, which had been rejected, 

in part for being too stringent on arms sales, exceptions existed that did allow for the sale 

of arms to non-State Parties and for the import of arms to the special zone, but only under 

limited conditions to minimise the possibility for rebel groups to access weapons.  

Success here though was again out of reach. Article 41 required 14 ratifications for the 

treaty to come into force and, while 22 states signed the Convention at the end of the 

conference, including the US, Britain, France, Italy, Japan and Germany,168 few states ever 

ratified it and it never came into force.169 While the Convention was still of interest in 

1934, with a British Parliamentarian asking the Foreign Minister for an update on the 

number of ratifications,170 from a smuggling perspective,171 it is ultimately interesting 
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primarily as a conclusion to the interest of states in dealing with arms smuggling in the 

period following the Brussels Conference Act, and particularly to control the illicit 

movement of arms to colonial possessions, and as a reflection on the approach in dealing 

with smuggling at the time.  

5. THE 1926 SLAVERY CONVENTION 

The Slavery Convention not only had a much more harmonious development process than 

the three previous treaties discussed but was also entirely driven by the organs of the 

League, with no specific intergovernmental conference taking place. Instead, drafts were 

proposed and circulated by powerful League members, with the final treaty adopted by 

the Assembly of the League and opened for signature and ratification. While the Slavery 

Convention has been applauded for being the first international agreement to explicit 

prohibit slavery, it also addressed the slave trade, including the smuggling of slaves, and 

was formally recognised as a successor to both the Brussels Conference Act and its 

amended version concluded at St. Germain-en-Laye.  

I. Background 

As mentioned above and unlike the other treaties discussed here, there was no conference 

in which the details of the treaty were discussed, and the Slavery Convention was instead 

drawn-up through a series of committees and circulated drafts at the League itself. Further, 

seemingly more so than the other treaties developed during the League of Nations era, the 

background and impetus for action against slavery and the slave trade in the early 1920s 

initially came from civic groups and, in particular, from the Anti-Slavery Society.  

The Anti-Slavery Society, based in Britain, had become frustrated in the early 1920s by 

the lack of British government action on the issue after WWI, as well as failures they saw 

in the mandate system, and saw an opportunity in 1922 to advance the abolition of slavery 

through the League. Sending a delegate on a fact-finding mission, they realised that the 

League could offer them a greater opportunity to address colonial issues around slavery 

than before, as questions fed to and posed by sympathetic League Members about the 

colonies could not be ignored in the same way that they felt they were being ignored by 

the British government in their domestic lobbying. They were aided in their efforts that 

year by a series of reports in the British media that identified slavery and slave trading 

taking place in Ethiopia, as well as in the Hejaz (in the Arabian Peninsula), and that 

suggested the issue be raised at the League. The British government did not want to discuss 

the issue, due to political interests in both countries, but the Anti-Slavery Society managed 

to convince the New Zealand delegate to the League (who was also a British Member of 

Parliament) to report to the Assembly that slavery had recently increased in Africa once 



Chapter 4: League of Nations era treaties 

132 

 

again, specifically referring to the situation in Ethiopia, and submit a resolution for action 

on both Ethiopia and slavery more generally.172 

The Assembly adopted the resolution in modified form and requested League Members to 

report on incidents of slavery within their jurisdiction or abroad. The British government 

was sceptical of this, fearing no one would report on incidents in their own territory, nor 

inform on others, and itself reported no incidents of slavery in the British Empire. Pressure 

was put on it to also report on the situation in Ethiopia by the Anti-Slavery Society and 

the British press, but was forestalled in 1923 when Ethiopia applied for, and was accepted, 

into the League,173  a move which appears also in part to avoid a suggestion made by the 

Mandates Commission to install a mandate over Ethiopia as a way to end the slave trade. 

174 The British government initially opposed Ethiopia’s membership, but when they 

realised they could not prevent it and that it would remove pressure to report on them, 

instead insisted on conditions relating to the arms trade and slavery.175   

Following Ethiopia’s membership, the Anti-Slavery Society then tried to report on the 

slave trade in Ethiopia directly to the Council, which reacted by changing the rules of 

procedure to prevent private organisations submitting documents to the League without 

the agreement of their government. When the Anti-Slavery Society then asked permission, 

the British government denied it.176 Having failed at the Council, the Society turned to the 

Assembly of the League and managed to secure another resolution, this time requesting 

the Council to establish a separate body to investigate slavery.177 The Council prevaricated 

for a year, asking for more information from League members, before finally establishing 

the Temporary Slavery Commission in 1924. While the Council instructed the Permanent 

Mandates Commission to appoint representatives who were theoretically independent, six 

of the eight were officials of Britain, France, Portugal, Italy, Belgium and the Netherlands, 

including the Belgian chair and Portuguese vice-chair, and were for the most part keen to 

protect imperial interests.178 Beyond controlling membership, the Commission was also 
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designed by the colonial states to have very little real power: it met in private to avoid 

publicity, it could not hear submissions from civic groups without their governments’ 

permission, and could not release any report without the League’s consent, which in 

practice meant being approved by the colonial governments. One year later, it had made 

little progress, attributed to a lack of information and a blocking of its efforts in order to 

protect national interests.179 Meeting three times between 1923 and 1925 and despite 

receiving little useful information from governments on the practice of slavery, the 

Commission’s final report argued it was an urgent problem, identified 19 areas in Europe, 

Asia, and Africa where slaving, the slave trade and slave markets still existed, and urged 

a new international agreement on slavery, the slave trade and forced labour.180 

The British delegate on the Temporary Slavery Commission was a former colonial 

administrator in Kenya, Uganda and Nigeria, who had spent his career working on the 

slave trade. Frustrated at the lack of progress at the end of the Commission’s period of 

work, he independently prepared a draft Slavery Convention, which the Temporary 

Commission narrowly adopted by 4:3 and which he then submitted to the British 

government’s legal service for review. This alarmed several British government 

departments: while the Foreign Office was relatively supportive, the Naval Department 

was concerned that proposals for more policing of the Red Sea would encourage a build-

up of French and Italian ships, while the India, Dominions and Colonial Departments were 

concerned that the treaty would impinge on their labour policies. The British government 

was in general though becoming worried about retaining their position as the leader in the 

anti-slavery movement and so they began rewriting the draft Convention to suit their 

interests: ensuring that labour and land tenure issues in India and Kenya did not meet the 

definition of slavery and pushing for slavery to be equated to piracy to expand their right 

to stop and search vessels on the High Seas. They then submitted their revised draft to the 

Council.181  

A modified version of this treaty was then circulated for comment with a view to avoiding 

a conference.182 While responses were gathered through to the end of 1925 and into the 
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first half of 1926 from League Members and certain non-League Members,183 the majority 

of modifications came in the 15 days from the Assembly approving the draft until it was 

finalised and opened for signature in September 1926. These modifications, for the most 

part, did not substantially alter the draft from that had been circulated in 1925, however 

two major changes were the deletion of the analogy of the slave trade with piracy and the 

removal of any supervisory mechanism to ensure compliance. The piracy analogy – which 

the British suspected would cause some anxiety184 – was removed at the insistence of the 

French and Italian governments who, in echoes to the Brussels Conference Act, feared the 

British would exploit the clause to harass their shipping. The same two governments also 

rejected supervision of the treaty, even to the extent of an annual reporting requirement.185  

II. The 1926 Slavery Convention 

The Slavery Convention itself was opened for signature on the 25 September 1926, at the 

end of the session of the Assembly, and immediately signed by 25 states.186 It came into 

force six months later, on the 9 March 1927.187 As mentioned above, the preamble to the 

Convention highlighted the continuity of the previous work done, referencing the Brussels 

Conference Act and its intention to ‘putting an end to the traffic in African slaves’ (para. 

1) and the revisions made at St. Germain-en-Laye that aimed at ‘the complete suppression 

of slavery in all its forms and of the slave trade by land and sea’ (para. 2). It declared its 

aim as completing and giving effect to the intentions of those treaties (paras. 3, 4) and, in 

a nod to colonial concerns, preventing forced labour from developing into slavery (para. 

5). 
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While notable for being the first time that slavery itself was defied and prohibited under 

international law, the Convention also and substantively dealt with the slave trade, 

including the smuggling of slaves, expanding on the provisions of earlier treaties.  

Article 1 both defines slavery – the status or condition of a person over whom any or all 

of the powers attaching to the right of ownership are exercised – and the slave trade. The 

slave trade, which had not been defined in the BCA, was defined expansively here based 

on a definition advanced by Gohr, the chair of the Temporary Slavery Commission and 

which built on British proposals and domestic legislation.188 It identified four separate 

components of the slave trade: a) all acts involved in the capture, acquisition or disposal 

of a person with intent to reduce him to slavery b) all acts involved in the acquisition of a 

slave with a view to selling or exchanging the slave; c) all acts of disposal by sale or 

exchange of a slave acquired with a view to being sold or exchanged; and d) every act of 

trade or transport in slaves. As such the understanding of what constituted the slave trade 

appears to have been broadened to from that implied in the BCA, which at least in its 

response to the trade was much more closely tied to the movement of slaves.  

Article 2 (1) requires State Parties to take steps necessary to suppress the slave trade in 

areas under their ‘sovereignty, jurisdiction, protection, suzerainty or tutelage.’ As has been 

pointed out, this was actually a firmer obligation than the requirement to actually end 

slavery under Article 2 (2), which only requires the abolition of slavery progressively and 

‘as soon as possible.’189 The initial draft submitted by the British required the suppression 

of the slave trade in general and the gradual emancipation of slaves ‘in their respective 

territories, and also for as speedy an elimination of domestic and other slavery as social 

conditions will allow.’190 As can be seen, this morphed into an obligation only to end the 

slave trade in colonial and related possessions, a change at the request of Portugal during 

the drafting process, made under the argument that slavery primarily took place in 

countries unable to join the League and sign the Convention. While most discussions were 

about the definition of slavery, when it came to the slave trade there was a clear 

understanding among League Members that the slave trade was something that happened 

overseas and away from the metropoles.191 Important to note here though is that, despite 

this, Article 9 allowed the exclusion of the very same areas from the scope of the 

Convention through a clause allowing for the exclusion of colonies by colonial powers, 

which according to the records was adopted to be in conformity with other treaties adopted 
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at the time and in recognition that colonial states did not always have full control over the 

areas they claimed as possessions.192 

Article 3 then includes a requirement to take the measures necessary to prevent the 

embarkation, disembarkation and transport of slaves in or through their territorial water or 

on vessels flying their flags: essentially a weakened version of the original British proposal 

on piracy and one designed now to specifically address the smuggling of slaves. The 

second paragraph of Article 3 interestingly refers back to the 1925 Arms Traffic 

Convention, providing the undertaking that State Parties would as soon as possible 

negotiate a further treaty to set in place rules similar to those established with regards to 

the arms traffic that would create analogous rules to that of the ‘special zone’ and the 

additional powers and duties states had in preventing trade within that zone. While this 

proposed treaty was never created, as well as referencing the controversial special zone of 

the Arms Traffic Convention, it of course also parallels back to the Brussels Conference 

Act’s zone within which states gave themselves additional powers under the guise of 

preventing the slave trade in Africa.193 

Two further Articles are relevant for the slave trade. Article 4 requires State Parties to 

assist each other in combatting both slavery and the slave trade. It appears to have come 

out of the British proposed Article 6, which would have required State Parties to use their 

best endeavours to secure compliance with the principles of the Convention amongst non-

State Parties. On discussing the amended version of this in the 6th Committee of the 

League, it was suggested that this assistance could include establishing international 

treaties to allow for cross-border pursuit or assisting manumitting (freeing) and 

repatriating slaves,194 in other words addressing situations relevant to the smuggling of 

slaves.  

Article 6 then requires State Parties to ensure severe penalties are in place for infractions 

of the laws implementing the agreements made in the Convention. Despite being much 

less detailed in terms of the actions that should be penalised as compared to the smuggling 

treaties that had come before – attempt, for example, was not mentioned – interestingly 

the Slavery Convention went further in terms of the level of punishment, albeit in a vague 

way, by requiring ‘severe’ punishment. Previous treaties had required punishment but left 

it open as to the form, the closest before this being the 1925 International Opium 

Convention, which required ‘adequate’ punishment. This had been also strengthened 

through the drafting process, from an original obligation to propose to their legislatures to 
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adopt criminal laws to a positive obligation to do actually enact such laws.195 The treaty 

did not include a monitoring system. 

With only seven substantive articles, the Slavery Convention was then almost as much 

about the slave trade as it was about slavery and is, at least partially, a reflection of the 

history of international action on slavery that had focused on the slave trade, despite the 

trade being considered less important than slavery itself in much of the world by the 20 th 

century.196 This understanding of the slave trade was much more expansive than just the 

smuggling of slaves and included also a clear reference to the acquisition and disposal of 

slaves, amongst other components, a feature not as clear in the provisions of the BCA. 

This is not to say that smuggling was not important however: Article 3 in particular focuses 

on the smuggling of slaves and introduces several obligations to address the transport of 

slaves. There are also clear indications that addressing the illicit movement of slaves across 

an international border was considered an important issue, with plans outlined to further 

develop ways to cooperate on slave smuggling after the conclusion of the treaty by both 

expanding cooperation under Article 3 and through the planned, but never effectuated, 

creation of another ‘special zone’. 

6. THE 1929 COUNTERFEITING CURRENCY CONVENTION 

As opposed to some of the other situations discussed here, currency counterfeiting was 

not seen so much as a humanitarian issue, but more as an economic and political threat 

and a challenge to intra-European security in the 1920s. This was in part because 

governments were concerned that the precarious financial situation in some European 

countries, even pre-Wall Street Crash later in 1929, was going to destabilise due to 

counterfeiting, and in part because there were allegations that some of the groups 

producing fake currency were doing so to further the agendas of their governments. 

The treaty that was eventually created diverged somewhat from the smuggling treaties that 

had come before but presaged the direction of treaties to come. Although it had some 

coordination provisions, its focus was predominately on criminalisation of currency 

counterfeiting offences and on ensuring that offences that occurred over multiple 

jurisdictions could be adequately prosecuted. It also remains unaltered since 1929, with 

no new treaty replacing it, and remains in force today.  

I. Background 

Currency counterfeiting had been an issue in central Europe since the end of the 1914-

1918 war, in part due to the ease with which counterfeiters were able to alter the banknotes 

of the former Austria-Hungary, which were authenticated using easily copied stamps 

following its dissolution. Those involved had also advanced from largely individual-based 
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operations and small groups to being organised on a larger scale, with Vienna emerging as 

a particular centre of counterfeiting.197At the same time several European governments 

were in the midst of trying to stem inflation after the war and were particularly keen to 

prevent anything that would destabilise their currency controls. These were not empty 

threats, with counterfeiting having been attributed as a cause of Polish hyperinflation in 

1922 and the collapse of Portuguese democracy in 1925, after the counterfeiting of 

Portuguese currency led to inflation and a loss of faith in the government.198  

This fear over cross-border counterfeiting had led to closer cooperation between European 

police forces on the issue of counterfeit currency starting in 1923, with the International 

Police Conference establishing in that year an international bureau to facilitate contact 

between national anti-counterfeiting offices.199 This was in part a response to concern 

amongst law enforcement that counterfeiting currency was an issue states could not tackle 

in isolation200 and that states were often leaving a lot of grey area between counterfeiting 

as an ordinary crime and as a political crime.201 The immediate impetus for the 

Counterfeiting Currency Convention lay, however, in tensions between France and 

Hungary in the mid-1920s. France in particular had been worried that the Hungarian 

government was allowing the counterfeiting of French francs in order to give it leverage 

to revise the Treaty of Trianon, a central aim of the Hungarian government.  France itself 

was suffering from currency control concerns, with hyperinflation a threat the French 

government was trying to avoid and a scandal breaking in 1925 over the French Central 

Bank falsifying its own books to allow it to print money in excess of legal limits.202  

This fear was realised in 1925-1926 when it was disclosed that persons closely linked to 

the Hungarian government had counterfeited 30 million French francs and planned to 

distribute them in the Netherlands, Sweden, Italy and Belgium.203 Despite initial 
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cooperation, French authorities were quickly excluded from the investigation in Hungary 

and were unable to join legal proceedings. The French government was concerned, as 

actually happened, that those involved would receive light sentences or would be acquitted 

due to claims they were acting for political ideals. Moreover, in a broader sense, there was 

distrust on both sides: the French government suspected that the plotters were instructed 

by members of the Hungarian government, while at the same time the French government 

was also engaged in trying to remove the Hungarian government and replace it was a more 

democratic alternative.204 

From a legal perspective the failure of the case was not uncommon in Europe at the time: 

people were able to escape extradition for counterfeiting currency offences by claiming 

that they were acting politically, which could enable them to claim political asylum on 

those grounds in several European countries, and many countries had laws that allowed 

for lesser sentences when the currency counterfeited was foreign, as oppose to domestic.205 

France therefore decided to raise the issue of counterfeiting currency at the League in 

1926, arguing that counterfeiting was not only a danger to the financial stability of states 

and threatened economic cooperation between states, but also required coordination as 

most instances involved production of currency in one country and its distribution in 

another. They asked for harmonisation of national criminal laws to ensure equal 

punishment for the production of counterfeit domestic and foreign currency and for an 

international office to be established to collect information and to support law enforcement 

investigations and court cases.206 Part of France’s decision to raise the issue at the League 

though was also to highlight the role of the Hungarian government in the French franc 

scheme and to secure League backing for continued oversight of Hungarian finances, 

which had been ongoing since 1924 as part of a stabilisation package.207 Following this, 

the League sent out a questionnaire to the central banks of League members, which 

reported having confiscated US$3 million in counterfeit currency. The League then 

established a commission tasked with drawing up a convention, comprised of officials 

from central banks, specialists in international law and persons experienced in prosecuting 

currency counterfeiting.208 The issue quickly became one of high importance, with a 

member of the commission209 describing counterfeit currency as being a “more effective 
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form of terrorism than bombings and assassinations.”210 34 states eventually came together 

in April 1929 to discuss the draft and conclude a convention.211 

The aim for the 1929 conference has been described as being to develop a convention that 

would require parties to punish foreign and domestic currency counterfeiting and 

prosecute related acts that enabled currency counterfeiting, in order to overcome the 

challenges of different parts of the acts occurring in different states.212 As before with the 

issue of obscene publications though, while on the face of it the conference had both a 

domestic and an international focus, in practice the majority of discussions revolved 

around currency smuggling.213 The Final Act of the Conference also reflected this, calling 

for coordination between central offices, encouraging and foreseeing regular conferences 

of officials from these offices, and recommending direct communication between them 

rather than through diplomatic channels, as well as suggesting the establishment of central 

offices in colonies that had their own administrations.214  

II. The 1929 International Convention for the Suppression of Counterfeiting 

Currency  

The Counterfeiting Currency Convention had 86 parties as of 2022 and is still in force, 

with Parties providing notifications into the 21st century.215 It is to date the only treaty 

dealing with the issue of currency counterfeiting. While the treaty came into force two 

years after it was concluded, in 1931,216 neither Britain nor France ratified the convention 

until after WWII.217 

The preamble to the treaty simply states that its aim is to make the prevention and 

punishment of counterfeiting currency more effective and in Article 1, it states that Parties 

recognise that the Convention represents the most effective means for combatting the 

counterfeiting of currency.218  

Criminalisation requirements were set out in Article 3, which requires State Parties to 

penalise the fraudulent production of currency, the circulation of fraudulent currency and 
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the introduction or receiving of fraudulent currency into a country, as well as attempt and 

conspiracy to commit those crimes and the production or obtaining of instruments to make 

fraudulent currency. Article 4 specifies that if any of the acts are committed in different 

jurisdictions, they should be considered distinct offences, reflecting an approach taken in 

other smuggling treaties to allow for multi-jurisdictional offences to be tried in individual 

State Parties. Article 5 requires that criminalisation should apply whether the counterfeited 

currency was domestic or foreign, and Article 6 requires the recognition of previous 

Article 3 offences carried out in other jurisdictions for the purposes of establishing 

‘habitual criminality.’ Article 7 deals with rights as a civil party, and Articles 8-10 with 

extradition.219 These latter provisions include requirements that nationals should be tried 

for Article 3 offences committed abroad when extradition is not allowed, that prosecution 

of foreigners for offences abroad should take place when extradition is not allowed under 

domestic law, and that Article 3 offences should be included as extraditable offences in 

extradition treaties. Taken altogether then, while also covering solely domestic cases, the 

majority of the provisions here focus on dealing with cases that had a cross-border 

element: cases where either individuals involved or the counterfeit currency itself, or both, 

are crossing international borders. 

Article 12220 moved onto coordination and encourages states to establish central offices to 

investigate counterfeiting, with strong links to the police, currency issuing authorities, and 

central offices of other countries, who under Article 13, should be able to directly 

correspond with one another in cases involving currency counterfeiting. Article 14 covers 

information sharing between central offices, including rules on both notifying about new 

domestic currency, as well as discoveries and details of forgeries, and information on 

investigations, arrests, convictions and expulsions, as well as descriptions, fingerprints and 

photographs of counterfeiters. As will be seen below, this latter provision would become 

increasingly important in other smuggling treaties, as obligations on information sharing 

became more specific and aimed at identifying those involved. 

Finally, Article 15 encouraged future inter-state conferences, Article 16 dealt with the 

procedure for letters rogatory (mutual legal assistance requests) and Articles 17 and 18 

made clear reference to the treaty not impugning on general principles of domestic law 

and law making. Article 24 again excluded colonies, overseas territories, protectorates and 

territories under suzerainty or mandate from the convention without a specific notification 

from the State Party. 

In sum, although the circumstances for its development were somewhat different than 

other treaties looked at here, in particular the much stronger role international politics and 

rivalries between European states played and the lack of a strong moral drive for action, 
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the 1929 Counterfeiting Currency Convention nevertheless took and developed principles 

seen in other contemporary smuggling treaties. While including purely domestic 

obligations, the large part of its focus was again on preventing, and more so, the 

penalisation of actors engaged in smuggling, in this case counterfeit currency, across 

international borders. In this it included provisions common to the older treaties that 

encouraged coordination between State Parties, but also incorporated more detailed 

provisions regarding law enforcement cooperation, including for the first-time the sharing 

of detailed information on individuals involved in the smuggling of currency.  

7. THE 1931 NARCOTIC DRUGS CONVENTION 

The Narcotics Drug Convention was concluded just two years after the Counterfeiting 

Currency Convention. It aimed at once again introducing measures that would limit the 

illicit supply of, this time manufactured, opium products and other proscribed narcotics, 

i.e. at preventing the diversion and smuggling of these narcotics from official channels 

and legal manufacturers, and was seen as a follow-up to the 1925 International Opium 

Convention. Once again though, the issues it covered proved contentious, with disputes 

taking place between manufacturing and consuming states, and the original scheme 

proposed for this issue – a quota system with manufacture divided amongst 

pharmaceutical firms in powerful states – rejected at the outset of the Conference and 

replaced by another, control-based approach.   

While this time the convention was concluded without major withdrawals, states were 

only able to agree to the treaty due to it containing enough ambiguity to allow most sides 

in the debate to claim victory. Nevertheless, the Soviet delegation announced at the closing 

that it would not be able to sign (or ratify) the convention. It has however been argued as 

a watershed moment in the development of drugs treaties through consolidating the 

control-based logic that earlier treaties had started to develop, and which would become 

the norm for all drug control treaties.221  

I. Background 

While the 1925 Conventions had still not received universal support by the early 1930s, 

there was growing cooperation between signatory states and non-signatories to limit the 

flow of controlled narcotics, with the US working with the Permanent Central (Opium) 

Board, despite having walked out on the Conference that created it.222  The PCOB itself 

had also started to take action: while it had concluded that sanctions were an impossibility 

due to the threat of states simply ignoring the sanctions, it had pushed for compliance 

through closed door meetings with states believed to be at the centre of opium smuggling 

and threatened publicity for non-compliance, a method that had seen some success.223 

 
221 McAllister (n 58) 100–101. 
222 United Nations Office on Drugs and Crime (n 112) 55. 
223 McAllister (n 58) 83–86. 



Chapter 4: League of Nations era treaties 

143 

 

Further, the Conventions had highlighted the issue of drug control to the populaces of the 

powerful states, the governments of whom risked reputational damage at home and 

overseas if they appeared to be not taking action on the abuse of narcotics and several 

states had tightened their domestic drug control laws.224 

However, while some countries, such as India, had started to reduce opium production, 

although still reluctantly on the part of the British Colonial Office, others, including Persia, 

had increased to compensate. This resulted in the somewhat bizarre situation of the British 

Colonial Office increasing its opium imports from Persia to India to replace domestic 

supply, which had been reduced due to central government strictures on production within 

India. China was also still struggling to control opium production and had started to 

increase its importation of manufactured drugs. Additionally, there were indications that 

illicit manufacturers were moving their businesses into countries that had not ratified the 

Opium Conventions or were using non-State Parties to tranship controlled narcotics.225 

The US also faced difficulties acting in the intervening years: with the US Congress 

advocating for strict global controls, the State Department had taken a step back from 

engaging on the issue rather than aggravating global allies through the aggressive policy 

Congress had mandated.226 

Interestingly, at the end of the 1920s parallels were seen with disarmament, with activists 

believing that solving the issue of the traffic in narcotics could be used as a model for the 

control of armaments.227 At that moment though, the collapse of the New York Stock 

Exchange and the resulting global economic situation meant that producing countries did 

not want to lose out on the export possibilities of narcotics, while countries that imported 

controlled narcotics were fearful that further controls would increase prices. A situation 

that, “made the control advocates’ tasks all the more problematic, yet…also offered an 

opportunity to foster international cooperation.”228 

In 1929 the League itself once again began acting on the issue of drug control.229 Part of 

the reason behind this was lobbying from a former League official, turned civic actor, who 

founded the Anti-Opium Information Bureau in 1928 and lobbied governments intensively 

in the late 1920s. In parallel to this, lobbying also came at the end of the decade from a 

US businessperson, who proposed a scheme to control the supply of manufactured 

narcotics. While the scheme itself was rejected, the British delegation took the opportunity 

to revive its proposal to the 1925 Conference for limits on the production of manufactured 

narcotics through estimates of needs and a division of production amongst producer states. 
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The League was amenable to discussing the British proposal and a preliminary conference 

was planned for 1930 where manufacturing states would meet to agree quotas, before a 

full conference would be convened. Prior to the preliminary conference, the British 

government met with European manufacturing states to attempt to develop a common 

position but was unable to get an agreement on quotas. This resulted in the postponement 

of the preliminary conference until October 1930, which allowed the US to become more 

involved and push its own interests into the discussion. The US government and US 

American pharmaceutical companies were worried in particular about the possibility of 

the League establishing a European drug cartel and cutting US companies out, as well as 

the probability that these measures would not end smuggling. US companies, and the 

government, also favoured a push towards controlling distribution, as US domestic laws 

restricted the ability of US companies to sell narcotics to countries with poor control over 

distribution networks.230 Economics were therefore as central to their new strategy as 

morality.  

The preliminary conference was also initially only supposed to include representatives of 

manufacturing states but ended up again including several other powerful countries to 

ensure their agreement to the final convention. Ultimately however it ended without the 

European manufacturing states being able again to agree to a quota, foregoing any efforts 

to create a quota system. Further, even if these efforts had been successful, the US, USSR 

and Japan had planned to veto participation due to their exclusion from the system and 

Turkey announced it would only participate in a system for which it would have one-third 

of the quota, despite being only a negligible manufacturer.231 In the build up to the actual 

conference, the British delegation nevertheless based their planning around different 

contingencies with the quota system at its core and without considering that the quota 

system itself might be rejected. The US government sought the input of civic groups into 

their strategy, who urged international action, but without a concrete plan, and 

pharmaceutical companies, who rejected the quota system and urged the US to focus on 

control over distribution. Its strategy was then to place an emphasis on flexibility and 

supporting measures that would enhance control, an approach shared by several other 

states.232  

The conference finally began in May 1931, unfortunately shortly after “the Austrian 

Creditanstalt collapse initiated a financial and political crisis”233 and as attention was 

focused on the upcoming 1932 World Disarmament Conference.234 Once again, although 

initially designed to be a conference only of the leading manufacturing states, wider 
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participation was ultimately decided upon in order to gain more acceptance of the treaty 

once concluded235 and 57 delegations finally participated in the Conference.236 

Aside from the reasons identified above, a key reason identified by the League for the 

calling of the conference was due to reports received by the Opium Advisory Committee 

that spoke to the extent of the illicit traffic in narcotics.237 The illicit traffic remained at the 

heart of the proceedings and permeated many of the discussions. The opening speech of 

the Conference emphasised that, with the Conference President explaining that the 1925 

Convention had been an important first step against manufacturers, traffickers and 

smugglers, and stated that governments in attendance at the 1931 Conference had accepted 

the principle that the illicit trade should end, with the Convention under discussion the 

means to ensuring that states could comply with that through regulating the licit trade.238 

Substantive discussions were marred from at outset however by disagreement over the 

quota scheme, with only a few states showing qualified support for the scheme and many 

rejecting it outright or adding provisions that would be unacceptable to other states.239 The 

failure of the quota system surprised many delegates, who thought it had been agreed on 

in advance.240 After its failure, delegates quickly fell to work on a combined Japanese-

French proposal that would allow new states to begin manufacturing controlled narcotics, 

combined with controls on exports. 241   

Smuggling was an important topic at the conference, with it becoming clear that controls 

on trade were designed to prevent the illicit traffic. In the speech of the Chinese delegate 

in the general discussion, for example, the delegate expressed the hope that the conference 

would result in limiting narcotic production as a means to prevent the illicit traffic242 This 

sentiment was echoed by many other delegates, with the Uruguayan delegate stating that 

he hoped that the strict limitation of manufacture would lead to the traffickers ceasing to 
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exist,243 the Greek delegate pledging to endorse the outcomes of the conference in order 

to protect Greece from the illicit traffic,244 and the Irish delegate emphasising that the Irish 

Free State was ‘anxious to co-operate with other states in every measure designed to 

eradicate the dreadful curse of the illicit drug traffic.’245  

Four civic groups were invited to speak at the Conference,246 the first of which advocated 

strongly for a focus on ending the illicit traffic in order to regulate the licit and in 

assimilating drug trafficking with piracy,247 while others complained of overproduction as 

feeding the illicit trade and linked the issue to growing levels of serious crime.248 This 

issue of assimilation with other crimes was also taken up by other delegates, in echoes 

back to the Obscene Materials Convention. The Argentinian delegate referred back to the 

Counterfeiting Currency Convention in the second session, suggesting that the penalty for 

the smuggling of narcotics be assimilated to that of counterfeit currency smuggling.249 The 

Austrian delegate disagreed, arguing that narcotic trafficking was far more dangerous: 

counterfeiting only damaged financial interests, drug traffickers ‘corrupted the peoples 

themselves’250 and it was proposed to assimilate drug trafficking with piracy and slave 

trafficking.251 Interestingly the nature of supply control was also considered, in brief, at 

the conference. This came about in discussions to completely ban the manufacture of 

heroin during the conference, which were abandoned both due to objections relating to the 

medicinal value of heroin, and as a consequence to the low levels of the illicit smuggling 

of heroin at the time and fears an outright ban would lead to the start of heroin 

trafficking.252 

Like the 1925 conference, the meeting ended somewhat fractiously. The Soviet delegate 

announced that the Soviet Union would not be able to sign the Convention in the twenty-

fifth session, stating that its government had sent a delegation in the hopes that with the 

increase in the drug traffic and in addiction, states would be willing to set national interest 

aside and develop a strong treaty. He denounced the hypocrisy he saw in not dealing with 

raw materials under the pretence of not having the powers to do so afforded by their 

governments and claimed that instead of any sort of limitation, the treaty only included 

limited measures of control – measures that would not stop the illicit traffic – and even 

 
243 ibid 27. 
244 ibid 33. 
245 ibid 38. 
246 The Association de defense internationale contre les stupefiants, the Comite national francais de 

defense contre les stupefiants, the Women’s International League for Peace and Freedom, and the 

Catholic Union of International Studies: ibid 64. 
247 ibid 65. 
248 ibid 67–68. 
249 ibid 21. 
250 ibid 37. 
251 By the Portuguese Delegation: ibid 60. 
252 Opium Traffic Section of the Secretariat of the League of Nations (n 235) 144. 



Chapter 4: League of Nations era treaties 

147 

 

exempted colonies from those rules, should colonial governments so wish. He further 

criticised the fact that despite 50 states participating, the drafting had really been in the 

hands of a small number of manufacturing states who had done as they pleased.253 

The Final Act of the Conference included several recommendations that aligned with 

points discussed during the meeting, one of which – Recommendation V – called for a 

conference to draw up a convention explicitly against the trafficking in narcotic drugs and 

paved the way for the 1936 Convention for the Suppression of the Illicit Traffic in 

Dangerous Drugs,254 discussed below. 

II. The 1931 Convention for Limiting the Manufacture and Regulating the 

Distribution of Narcotic Drugs 

The 1931 Narcotic Drugs Convention situated itself in its short preamble as a successor, 

at least in part, to the 1925 Opium Conventions, outlining its purpose as supplementing 

those conventions by limiting the manufacture of those drugs to medical and scientific 

purposes. As such then, it was in part the convention the US had wished for in 1925. The 

League’s notes on the convention highlight that the preamble related to the mandate set 

out in the 1929 Resolution, but also reflected that in their view the situation was one that 

states felt could only be solved by international agreement, with national efforts by 

manufacturing states alone doomed to fail due to an inability to limit their exports 

unilaterally255 (and presumably remain competitive with other manufacturing states). It 

came into force in 1933256 and was ratified by 70 countries. The Protocol to the Single 

Narcotics Convention terminated and replaced the treaty between Parties to it.257  

The League’s background document highlights the Convention built on the 1912 and 1925 

Conventions yet went much further than them and created a worldwide structure for 

addressing narcotic drugs. The compromises made in the convention were also directly 

addressed in the document, with the report outlining the challenges faced in trying to draw 

up a universal agreement that would apply equally in large manufacturing states, as well 

as in small importing countries, on a topic with much complexity for many states.258 The 

League’s background document further highlights that whether or not explicitly 
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mentioned, the campaign against the illicit traffic in drugs was ‘implicit in the whole 

conception of the international drug Conventions’.259 

Compared to the previous drug control treaties, the Narcotic Drugs Convention was far 

more precise and far reaching in terms of the substances it related to, specifying in Article 

1 far more derivatives of produced opium and morphine beyond those referred to in 

previous iterations, as well as chemical formulas for certain substances, although, as noted 

in its name, it only included manufactured versions and not the raw products and initially 

only derivatives of coca and opium, with the introduction of a method to add additional 

narcotics to the list.260 This first article also created two classes of substance: Class I and 

II, the former of which comprised of most controlled substances, the latter of which 

comprised of codeine and dionine, at the time which were thought to be non-habit forming, 

unlike other opioids, and therefore deserving of less stringent control, but which were 

included due to fears of abuse by traffickers who could convert them to addictive 

versions.261 

Articles 2-5 of the Convention required State Parties to supply annual estimates of need 

for each controlled substance, be it for scientific or medical use, domestic consumption or 

reserve or government stocks, to the Drug Supervisory Body (the DSB), comprised of 

representatives of the PCOB, League’s opium body and health committee, and the Office 

international d'Hygiène publique (the WHO’s precursor). This provision, in part, 

responded to the idea behind the quota system of understanding the total required narcotics 

that needed to be produced or manufactured. It also gave the Supervisory Body the right 

to ask questions, work with states to get more accurate statistics and mandated that these 

needs be shared with all League Members and non-League states specified by the treaty262 

on an annual basis. Further, it gave the DSB powers to also produce estimates for non-

State Parties,263 with the League Secretariat describing this as a form of indirect control, 

when read with Article 14 below, over non-State Parties for the ‘general interest.’264 While 

the DSB had seemingly relatively far-reaching powers, these were curtailed by a decision 

of the State Parties to only submit actual orders and transfers of narcotics after they had 

been completed, preventing the DSB from objecting to sales in advance.265 The idea 

behind this was to create a clear understanding of licit needs, in order to prevent 

overproduction and leakage into the illicit market. In a similar vein, the treaty also put 
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limits on domestic manufacture, a limitation not found in previous anti-narcotics treaties. 

Article 6 through 9 set out limits on the amount of drugs State Parties were able to 

manufacture in a single year, with a series of clauses establishing how those limits were 

to be identified.  

Absolute prohibitions were set out in Chapter IV, starting with Article 10 that required 

State Parties to prohibit the export of diacetylmorphine (heroin) and its salts, with very 

limited exceptions; Article 11 that prohibited the trade and manufacture of derivatives of 

opium or coca not in scientific or medical use at the time the treaty was concluded unless 

approved as non-addictive by the League’s Health Committee; and Article 12 that 

prohibited the import of listed drugs outside of the provisions of the Convention. Article 

13 required State Parties to apply provisions of the 1925 Convention, depending on the 

form the narcotic took, and thereby linked the conventions together – a somewhat 

surprising move considering that the US and China had walked out on the negotiations for 

the 1925 Convention – and in doing so included Article 5 of the 1925 Convention, 

requiring cooperation against trafficking,266 as well as provisions on sanctions for 

involvement in the trade. It also required weak solutions and diluted versions of morphine, 

cocaine or their salts to be treated as stronger ones, as reports indicated that traffickers 

were diluting these to get past customs.267  

Article 14 interestingly bound State Parties in their trade with non-State Parties, requiring 

them to get a confirmation from the PCOB that the state in question would not have an 

oversupply of narcotics when exporting controlled narcotics to states neither a party to the 

1931 nor the 1925 Convention. This again allowed the PCOB to ask for explanations when 

it found a breach of the provisions of the Convention, as well as having the power to 

publish details of that breach, replicating the name and shame power created in 1925. The 

governments were reportedly keen to use the Board here due to its caution in exercising 

its mandate under the 1925 Convention,268 with attempts to strengthen the powers and 

independence, as well as expand the composition, of the PCOB by the Soviet delegate 

rejected by the other delegates.269 Article 14 was also one of the important provisions 

against smuggling, according to the League, as it brought additional challenges to drugs 

traffickers being able to use those non-party states to base their operations.270 

While only listed as an administrative provision, Article 15 is also interesting in that it 

required State Parties to create a special administration nationally to not only (a) apply the 

provisions of the Convention, but also to (b) regulate, supervise and control the trade in 
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the drugs, and (c) organise the campaign against drug addiction, by taking all useful steps 

to prevent its development and to suppress the illicit traffic. The League explained 15 (c) 

as repeating obligations under Article 9 of the 1912 Convention and Article 5 of the 1925 

Convention.271 Article 16 required supervision over stocks and production of controlled 

narcotics, and Article 17 over manufacturers, through requirements to report on 

production. Article 18 required the destruction, or conversion to non-addictive substances, 

of any controlled narcotics seized from the illicit traffic.  

A final interesting Article regarding smuggling was Article 23, which required that State 

Parties inform each other, through the League, of the details of each case of illegal 

trafficking identified that could be of importance to other State Parties due to the quantities 

involved, sources of narcotics or methods employed. Details listed included: (a) kind and 

quantity of narcotics, (b) origins, (c) points of diversion into the illegal traffic, (d) details 

of intended recipients and suppliers, (e) ‘methods and routes used by smugglers and names 

of ships’ and (f) actions taken by state authorities, including penalisation of those involved. 

Interesting here is again the interchange in terminology between trafficking and 

smuggling, and the way in which states were developing more detailed information 

sharing rules post the Counterfeiting Currency Convention. 

This treaty replaced the 1912 and 1925 treaties for Parties to both (Art. 24) and contained 

again the colonial exception (Art. 26), which, it has been claimed, decreased the treaty’s 

effectivity,272 although in this case, the estimates system at least would nevertheless cover 

any colonies which the imperial country had excluded, by virtue of the power of the DSB 

to make global estimates.273 

Ultimately, the treaty was presented as a success by the US, which had enough wiggle-

room to claim that the treaty complied with its foreign policy goals of limiting agricultural 

production and encouraging other states to establish domestic drug control regimes similar 

to that existing in the US, while also allowing other states space to avoid these issues. It 

also enabled the US to maintain its opposition to the League and the 1925 Convention, 

while allowing it to participate in the PCOB. For the Canadian delegation, they were also 

able to claim that it preserved the free market, improved controls and clearly separated the 

legal and illegal trades in narcotics, for the League they could be happy that the League 

still retained a role under the new treaty, while the PCOB still had a central position and 

pharmaceutical companies could be pleased that they faced little further hard regulation. 

The British delegation however, still angry about the failure of the quota system, claimed 

it little advanced the 1925 Convention, while the Dutch claimed it risked increasing 

smuggling through raising the cost and availability of legal narcotics and the Yugoslav and 
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Turkish delegations complained there were no mechanisms to compensate producing 

countries for losses resulting from less legal avenues to sell raw materials.274 

Despite its limitations, it has been argued that the 1931 treaty represented a watershed 

moment. It built on and consolidated the supply control logic of controlled substances 

established in 1912 and 1925 and built on their moral and control obligations a system of 

estimate of need and paper trails to manufacturers. It further required the building up of 

state apparatuses against illicit narcotics and shifted leadership to them and away from 

civic actors, while at the same time it also marked the end of the careers of several of the 

negotiators from the powerful states, who passed away or retired around that time.275 The 

Assembly of League, shortly after the coming into force of the Convention – which took 

place quickly as states felt it would be a useful model for the arms control negotiations276 

– outlined what it felt had been its principle achievement in the field of drug control: clear 

delimitation between the licit and illicit trade, making enforcement a matter of capacity; 

balancing the production of narcotics with medical and scientific necessity; and reducing 

leakages of narcotics to tiny amounts despite ‘the combined efforts of traffickers and 

addicts.’277  

8. REVISIONS: THE 1931 AGREEMENT CONCERNING THE 

SUPPRESSION OF OPIUM SMOKING AND THE 1933 TRAFFIC IN 

WOMEN OF FULL AGE CONVENTION 

Before moving on to look at the 1936 Drugs Trafficking Convention, it is also worth 

briefly highlighting two further treaties that were developed in the early 1930s and which 

attempted to close some of the gaps left open earlier in the League-era.  

The first of these was the 1931 Agreement concerning the Suppression of Opium Smoking. 

Following the closing of the 1931 Narcotic Drugs Conference, some of the delegates to 

that conference directly travelled to Bangkok to discuss creating a second treaty on opium 

in East Asia that would revise the 1925 Opium Agreement. The idea behind this was to 

advance the discussions held in 1925 and to deal with the problem that “Governments 

could not enforce domestic regulations to curb opium use until drug smuggling ended. 

Drug smuggling could not be stopped unless excess production were eradicated.”278 

Unlike the previous conference, it was not regarded as (at least somewhat) international, 

but one only between interested states.279 The US attended solely as an observer and once 

again European colonial states were unwilling to put in place measures that would restrict 
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their ability to transport and produce opium.280 While highlighting the danger of opium 

smuggling, the Agreement itself only marginally changed the situation from 1925 and did 

not engage with opium smuggling at all, focusing instead on restrictions on the sale of 

opium in East Asia. The importance of the Agreement, however, has been identified as 

being that it galvanised the US to take a more active role in leading actions against drug 

trafficking, due to the weakness of the treaty concluded.281  

The second of these treaties was the 1933 Traffic in Women of Full Age Convention, which 

added to the 1921 Convention and, importantly from a trafficking perspective, removed 

the possibility of consent to be trafficked even for overage women.282 The background to 

the treaty, similarly to the 1921 Convention, has been attributed to cooperation between 

civic groups and the League on the issue of trafficking.283 The Convention introduced, in 

Article 1, the requirement to punish persons who, in order to gratify the passions of 

another, procure, entice, or lead away a women or girl of full age for immoral purposes in 

another country, even with her consent. For the purposes of this provision, colonies were 

considered another country.  

Most interesting from a smuggling perspective is that it clearly focused on trafficking in 

its international sense and did not requiring the penalisation of purely domestic trafficking: 

a point understood by the drafters.284 Also interesting is that, under Article 3, it obliged 

State Parties to share information on traffickers or persons that attempted to commit any 

of the elements of the crime of trafficking in women and children. This was reflective of 

the provisions of the Counterfeiting Currency and Narcotic Drugs Conventions, in that it 

required a much greater level of detail. This included, when allowed by domestic laws and 

regulations, an obligation to share (a) conviction records and any useful information on 

the offender, with examples being given that included civil status, description, fingerprints, 

police records, photographs, and methods of operation, and (b) details of expulsion or 

refusal of admission relating to traffickers.  

While not substantively changing much with respect to the older treaties on trafficking in 

women and children, the 1933 Convention does then stand out from a smuggling 

perspective as a treaty that consciously required the punishment of cross-border 

trafficking, and which left national cases to the national level. The focus in Article 3 on 

cross-border offenders and the increase in information sharing also confirmed the trend 

that had been taking place since 1929, of providing much more detailed information on 

those involved.  
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9. THE 1936 DRUGS TRAFFICKING CONVENTION 

In 1936 states met one last time under the auspices of the League to discuss control of 

narcotic drugs. Unlike previous incarnations that focused ostensibly on the licit trade, and 

by virtue thereof tried to prevent the illicit, the 1936 Convention explicitly focused on 

criminalisation of those engaged in drugs trafficking.  

Discussions on the possible treaty had actually begun even before the 1931 Narcotics 

Conference, however they took time to formalise, in part due to initial opposition from the 

US. Despite its growing interest in engaging on drugs issues with the League and 

participating in the conference, the US ultimately refused to sign the treaty, on the grounds 

that it did not go far enough in several areas. The convention nevertheless came into force 

in October 1939, ultimately receiving 13 ratifications.285 The measures it introduced 

though, in particularly those focused on smuggling, can clearly be traced down into more 

modern treaties and it was the only one of the pre-UN treaties not to be ended by the Single 

Convention, eventually only being replaced in 1988. 

I. Background 

Efforts at the international level to develop a treaty solely on drug trafficking had begun 

as early as 1929 but had proceeded slowly. Officials had realised that other efforts to curb 

supply had only resulted in large increases in smuggling and the illicit trade, including by 

organised groups, but colonial governments were resistant to new measures due to worries 

about threats to their monopolies, and to their citizens engaged in smuggling and the 

principle of extraterritorial immunity that applied in East Asia.286  

Official discussions about a new drugs trafficking treaty began at the International Police 

Commission (IPC) in 1930287 and the League’s Opium Advisory Committee (OAC). The 

latter of which recommended closer police cooperation on drug offences in its 13th session 

in 1930 and invited the IPC to attend its 14th session, during which delegates of the 

International Police Commission presented a draft treaty that was closely aligned to the 

Counterfeiting Currency Convention and included strict penalties for offences. The OAC 

took this forward, establishing a subcommittee to look at the proposal and sending a 

questionnaire to League Members. This initial work took place during the 1931 Narcotic 

Drugs Convention and there was dialogue between this process and the OAC’s 

examination.288 By 1933 the subcommittee had developed a draft treaty, which received 

favourable feedback from League Members. By 1935 the Council of the League was 
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sufficiently satisfied with the draft and responses to it, that it decided to call a conference 

with the draft as its basis for 1936.289  

The US, up until then one of the main advocates for global drug control, had been initially 

reluctant about the convention, fearing that any new treaty would both be used by the 

colonial states to entrench their positions and that it would domestically undermine its 

Federal Bureau of Narcotics (FBN). However, by the time the League issued an invitation 

in 1936, it saw the benefits in attending, particularly as the League agreed to the US 

introducing its own proposals to the conference in addition to the draft treaty drawn up by 

the League.290 Increased interest from the US government appears in part to have also 

come from their identification that organised crime groups operating domestically had 

moved from alcohol to narcotics smuggling, following the end of prohibition in 1933. 

These groups had apparently established bases in Marseilles, Tangier and Beirut and were 

using a system where European organised criminal groups purchased narcotics, often 

heroin, from smaller pharmaceutical companies in Europe, and later Istanbul, transferred 

them to the Middle East and East Asia (often Shanghai), and then brought them into the 

US.291 

Marijuana use was also a driver in US advocacy for international control. Its use in the US 

at the time was common among working and lower-class Mexican immigrants who, had 

as mentioned above, had suffered high levels of unemployment following the Great 

Depression, and amongst African American working class and jazz circles, as well as 

white bohemian circles and intellectuals, and persons involved in other forms of vice. The 

US media and politicians at the time depicted users as addicted to marijuana and likely to 

become “violent, dangerous, and insane under its influence”.292 A study of reports on 

marijuana in magazines in the latter half of the 1930s and 1940s found that in 95% of 

articles it was depicted as dangerous, 85% identified violence as a side-effect, and 73% 

said moderate use would be impossible.293 Its use was thereby attributed to the immorality 

of ethnic minorities and other groups, and something introduced from ‘outside’ into US 

society.294 This view was strongly promoted by the head of the US drug administration of 

the 1930s, who publicised stories about the effects of marijuana on Spanish speaking 

residents.295 While the discussions at the conference again indicate that drug control was 
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in particular a US moral concern, they also indicated that delegates saw the criminalisation 

of smugglers as a moral response to the use of drugs.296  

Support for the treaty from other League Members was based in a feeling that the 1931 

treaty was not effectively controlling smuggling, due to limitations in terms of 

criminalisation and extradition, and that some states had shown themselves unwilling to 

address overproduction and smugglers, while others had become actively engaged in 

narcotics smuggling. Persia had increased production of opium as India had decreased 

and, after Japan’s invasion of Manchuria in 1931, Persian opium began being imported for 

domestic consumption, as well as smuggling to China. It was also being converted to 

heroin and morphine, with manufactured drugs being smuggled to China and to the 

western US and Canada. As this trade grew, Turkey and Afghanistan began to increase 

their own opium production for export to Manchuria. With the situation in Japan growing 

more unstable, there were also allegations that factions within the Japanese civilian 

government and military were themselves engaged in the illicit drugs trade, with the army 

and navy supposedly using narcotic smuggling to supplement their budgets and Japanese 

pharmaceutical companies competing to manufacture drugs for the illicit trade. The 

Chinese KMT (Kuomintang/Chinese Nationalist Party) government, while ostensibly 

carrying out anti-opium smuggling crackdowns, also began to be involved in the trade in 

order to support its efforts to stay in power and in 1935 attempted to become the sole 

importer into China, theoretically in order eventually to end the trade. Similarly South 

American countries had not complied with requirements under the treaties to curb coca 

production and, as the League began to crumble in the mid-1930s, compliance became 

even more patchy.297 

Opening the first session of the 1936 Conference, the conference president echoed those 

sentiments. He highlighted that there was a desire to ensure a more effective application 

of the treaties on opium and other dangerous drugs and in particular address the lack of 

uniformity in penal legislation for those involved in the drugs trade: claiming in most 

countries laws against drugs smuggling did not exist, that where they did the penalties 

were inadequate and that little existed in the way of measures for extradition.298  

Unlike previous conferences, where states spent much of the opening sessions discussing 

the issue in general, the Drugs Trafficking Conference began directly with an article-by-

article discussion of the draft convention prepared by the Opium Committee. While this 

ensured discussion in detail on each article, much of the longer discussions took place 

around criminalisation obligations and penalties, as well as extradition, with tension 
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existing particularly on the issues again of extraterritoriality and of the scope of the 

conference. Initial concerns about penalties, raised by several delegations, was to ensure 

that they would still be able to impose light and severe penalties, including the death 

penalty, for drug smuggling under the terms of the convention.299 As the Swiss delegate 

stated: “there was one argument, a practical and humanitarian argument, which dominated 

the whole question. Anything likely to facilitate the illicit traffic must be severely 

punished.”300 In the end, as will be seen below, flexibility was given to states on this issue. 

Interesting though was the connection to extraterritorial jurisdiction, which involved both 

China as before and Egypt in this case.  

The Egyptian delegation pressed for the inclusion of a clause whereby foreign citizens 

subject to extraterritorial jurisdiction in their territory should receive the same penalty 

from consular courts for crimes under the treaty as persons subject to the courts within the 

territory. The Chinese delegate supported the Egyptian, arguing that in some cases drugs 

smugglers were being fined as little as 30 Swiss Francs by consular courts, a grossly 

incomparable sentence to that passed out by Chinese courts.301 The British delegate 

strongly and successfully argued against this – supported by France, Greece, Japan, and 

the Netherlands – suggesting that would mean that their consular courts might have to 

apply harsher penalties than in British domestic law against their nationals to match the 

laws of the country where their nationals had committed the offence and agreed only to a 

clause requiring them to also prohibit the actions under the treaties for their nationals 

possessing extraterritorial jurisdiction.302 While the Egyptian delegation accepted this, the 

Chinese delegate made a reservation to extradition obligations under the treaty, arguing 

that similarly to the Counterfeiting Currency Convention, China was in a position whereby 

they could only extradite some foreign citizens, due to the extraterritorial immunity 

clauses, and that they therefore would not extradite any foreign citizens, to ensure equality 

between all foreigners in China303 – a position that would have been especially 

challenging, given the amount of discussions that had taken place on extradition, with 

states keen to ensure that persons did not escape punishment through situations where 

extradition was not possible or where states did not punish their nationals for crimes 

committed overseas.304 

The Counterfeiting Currency Convention played an important role throughout other areas 

of the discussions as well, with delegations at many points seeking to emulate its 

provisions and arguing for rejecting formulations that went beyond those within that 

convention. This included referring to the Counterfeiting Currency Convention and the 
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draft Convention on Terrorism when considering which offences to include, the former of 

which included ‘attempts and acts of international cooperation,’ the latter of which 

included direct incitement regardless of whether the act was carried out and whether there 

was international cooperation.305 Parallels to the Counterfeiting Currency Convention 

were further made when discussing the possibility of confiscation of property used in the 

commission of drugs trafficking, in particular by referencing the wording of that 

Convention on confiscation,306 and even causing some disagreement, with some 

delegations not wanting to depart from the confiscation parameters of the Currency 

Convention, while others finding it too strict.307 Further comparisons occurred when 

discussing amongst others, a central information office,308 letters of request309 and in 

ensuring criminalisation was in accordance with national principles of law.310 This 

comparison was though heavily criticised by the US delegate at the end of the conference, 

who argued that not only were the material effects different – ‘falsifying money and 

poisoning one’s fellow man’311 – but also that only 23 countries had to date ratified the 

Currency Convention, which did not include the US, the British Empire or France.312 Links 

were also made to other acts, if not treaties, in the discussions. The Portuguese delegate 

pointed out that they were shortly to establish a National Commission entrusted with the 

suppression of the illicit traffic in narcotic drugs, counterfeiting currency and traffic in 

women.313 Similarly the Uruguayan delegate announced that it was setting up a 

Commission to address the traffic in narcotics and women, commanding a ‘social police 

force’, as it was ‘well known that many of those engaged in the traffic in women also 

trafficked in drugs.’314 

Despite these discussions and the challenges raised by China and Egypt, the main friction 

took place with the US. The US delegation submitted early on an amendment that would 

have required State Parties ‘to limit exclusively to medical and scientific purposes the 

narcotic drugs and substances to which this Convention relates’, with criminalisation 

required for transgression. As before, while China gave some support to the proposal, 

which would go further than the 1925 Convention in limiting the production of opium, 

European countries and India strongly resisted any amendments to their rights to cultivate 

narcotics beyond limits already set and, as in previous conferences, raised issues of 
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procedural competence.315 Ultimately the drafting committee agreed with the Europeans, 

arguing it went beyond the scope of the conference, and instead the conference decided to 

only include reference to limitations in the Final Act of the Conference.316 This continued 

throughout the conference, with several US proposals being voted down.317 Ultimately, 

this led to a lengthy declaration at the closing of the conference by the US delegate on why 

the US would be unable to sign the treaty. In a somewhat stinging rebuke, he argued, 

amongst other issues, that the offences set out were insufficiently precise and would 

weaken existing standards, that the convention’s measures would neither sufficiently 

prevent nor punish the illicit traffic, that experts on the issue had not been listened to, that 

it did not sufficiently support countries with treaties allowing for extraterritorial immunity, 

that it did not effectively address cannabis, and that it would jeopardise existing extradition 

treaties the US had by making provisions vaguer.318 

II. The Convention of 1936 for the Suppression of the Illicit Traffic in 

Dangerous Drugs  

Despite the US’s refusal, the Convention of 1936 for the Suppression of the Illicit Traffic 

in Dangerous Drugs was signed by 26 countries at the close of the conference, including 

Britain, China, France, the Netherlands, Portugal and the USSR.319 According to its 

preamble, it aimed ‘to strengthen the measures intended to penalise offences contrary to 

the provisions’ of both the 1925 International Opium Convention and 1931 Narcotic Drugs 

Convention, as well as to end ‘by the methods most effective in the present circumstances 

the illicit traffic in the drugs and substances covered by the above Conventions’ (para. 1). 

Interestingly these references were left in despite some states not having ratified one or 

both of these conventions, and the conference specifically highlighting this as an issue to 

its drafting committee.320 According to the Assembly of the League’s introduction, this 

Convention’s purpose was ‘providing the Governments with a new weapon to deal with 

the skilful organisation of the illicit traffickers in the international sphere, by concerted 

measures of repression which would also be international.’321  

Article 1 limited the applicability of the convention to drugs listed in the Opium and 

Narcotic Drugs Conventions, and it is Article 2 that has been described as “the “key” 
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article of the Convention”.322 It required State Parties to severely punish, including by 

imprisonment or other deprivation of liberty, the ‘manufacture, conversion, extraction, 

preparation, possession, offering, offering for sale, distribution, purchase, sale, delivery 

on any terms whatsoever, brokage, despatch, despatch in transit, transport, importation 

and exportation of narcotic drugs’ outside of that allowed under each of the two 

conventions (Art. 2 (1)). Essentially then this required the criminalisation of creating, 

possessing, selling and transporting listed narcotics, going beyond smuggling alone. 

Articles 2 (2)-(4) required the criminalisation of participation, conspiracy, attempt and, 

depending on national law, preparatory acts.  

The term ‘severely punish’ was introduced to allow State Parties to distinguish between 

those engaged in trafficking and those engaged in more minor drug offences or where 

persons involved lacked intention to traffic.323 There was no explicitly requirement for 

intentionality, which was argued for by the Canadian delegate, who wanted to ensure that 

the treaty would sufficiently cover those taking packages without asking the contents, 

clearly suspecting they were couriering controlled drugs, but without asking questions.324 

Article 3 reflected the British position on the issue of foreign citizen immunities, requiring 

State Parties whose nationals have those immunities to prosecute them at least as severely 

as if the offence had been committed within their own territory, i.e. not to the standard of 

the territory where the offence had taken place. Article 4 required that if acts under Article 

2 were carried out in different countries, they be considered as distinct offences. Similarly, 

to older treaties, this sought to deal with situations and ensure prosecution where different 

parts of the crime had occurred in different jurisdictions.325 Article 5 required countries 

that allow the legal growing of narcotic drugs to make illegal cultivation a severely 

punishable offence and Article 6 stated that where states allow for the recognition of 

previous, foreign convictions, this should include conviction under Article 2. Articles 7 – 

9 dealt with extradition. Articles 7 and 8 required the prosecution of, respectively, 

nationals and foreigners who could not be extradited to the country where the offence took 

place and “were designed to prevent offenders escaping prosecution for purely technical 

reasons, and [were] based on similar provisions in the Convention for the Suppression of 

Counterfeiting Currency.”326 Article 9 required countries to add Article 2 offences to their 

lists of extraditable offences.  
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Article 11327 required the establishment of a central agency within the country responsible 

for preventing offences under the convention, empowered to communicate with relevant 

agencies domestically and abroad and collect information to facilitate and prosecute 

offences under the Convention. Article 12 required it to cooperate with authorities of other 

countries to facilitate the prevention and prosecution of offences. When possible, under 

Article 12 (2) this included providing other central offices with details enabling it to carry 

out investigations, to identify traffickers, and of any secret factories. 

Article 13 covered the procedures for ‘letters of request’ – letters rogatory / mutual legal 

assistance requests – while Articles 14 and 15 stated that the provisions of the Convention 

would not affect State Parties’ general principles of criminal jurisdiction or limit their 

ability to define, prosecute and punish offences in line with the principles of their criminal 

legal systems. This was supplemented by the Final Act of the Conference, which made it 

clear State Parties could determine mitigating circumstances for the purposes of 

sentencing.328 Finally, Article 18 once again included the colonial limitation clause, 

allowing Parties to automatically exclude parts of their empires from the provisions of the 

Convention.  

A lack of ratifications meant that it did not come into force until October 1939,329 at the 

start of World War II. The ratification process was complicated by the withdrawal of 

Germany and Japan from the League, the US’s refusal to sign and ratify, and increasing 

political tensions. Ultimately only 13 countries ever ratified the Convention, less than half 

of those signing at the close of the Conference.330  

The introduction – and in part the failures - in the drugs control regime during the League 

of Nations period have been largely attributed to the US. On the one hand, the US was 

pushing international control over opium and other substances in order to advance its 

moral agenda, on the other though it did not yet have the power to force the issue to the 

limits they would want with the colonial countries, meaning they were frequently 

frustrated to the point of rejecting treaties entirely.331 It has also been suggested however 

that, at least in the case of this treaty, the issue was not only a problem of US inflexibility, 

but also of the provisions being described as ultimately “too general for most pro-control 

governments and too specific for those wishing to avoid further obligations.”332 
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Whatever its eventual failings in terms of ratifications, this has been suggested as the first 

treaty to move away from approaching the issue through the legitimate trade and to focus 

instead on the illicit.333 The control approach that it took though was already the paradigm 

through which states were approaching drugs control and had been for several years. In 

this regard, rather than do something entirely new, the 1936 Convention entrenched this 

approach through new methods that sought to go beyond only specifying an obligation to 

prohibit and instead required severe punishment of those involved in breaching the 

prohibition. It is also not so clear though as to suggest that this treaty moved away from a 

focus on the legitimate trade to the illegitimate: as argued above, older drugs treaties 

primarily spoke to the licit – to that extent it is true – but they often did so as a way to 

combat the illicit. The departure then was not so much a change of focus, as a new way 

combat a situation states had been concerned with for over two decades: through 

specifically targeting actors engaged in the illicit trade and particularly those smuggling 

controlled substances. 
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CHAPTER 5: PRE-1990 UNITED NATIONS ERA TREATIES 

The end of the League saw several smuggling situations outstanding. This included further 

efforts to address the traffic in persons and the slave trade, as well as an open discussion 

on the smuggling of cultural artefacts. The advent of the United Nations-era and the period 

until 1990 saw these discussions picked up, alongside the development of new treaties 

addressing old issues, and the introduction treaties that looked at entirely new concerns. 

The first of these, the 1949 Suppression of the Traffic in Persons Convention built on and 

extended trafficking in persons provisions developed earlier, moving towards the 

prohibition of sex work, alongside provisions on the forced movement of women for sex 

work. This is followed chronologically in this chapter by the 1956 Supplementary Slavery 

Convention, which expanded the scope of actions considered analogous to slavery and 

included further provisions on the slave trade.  

The next treaty discussed – the 1961 Single Convention – aimed to be the sole 

consolidating controlled substance treaty, but was supplemented by the 1971 Psychotropic 

Substances and 1988 Illicit Traffic Conventions, all three of which include measures 

designed to prevent the smuggling of controlled substances. The latter in particular 

introducing wide-ranging provisions that would be seen in later treaties. 

Also discussed in this chapter are the 1970 UNESCO Convention, aimed at controlling 

the trafficking of cultural property, the 1973 Convention on International Trade in 

Endangered Species of Wild Fauna and Flora (CITES), designed to prevent the 

uncontrolled trade in flora and fauna and the 1977 Nairobi Convention, aimed at 

harmonising customs offences and which included two protocols highly linked to other 

treaties discussed here: on the smuggling of controlled substances and of cultural property 

respectively. The chapter concludes with a discussion on the 1990 Migrant Workers 

Convention, the first treaty to include a provision on the voluntary smuggling of persons.  

As in the previous chapters, all of these treaties cover more than smuggling alone. 

Nevertheless, substantial parts of their provisions aim at addressing smuggling as a 

concept, despite the differing situations they seek to address. Interesting to note also is that 

despite the different time periods, recurring themes and references to past treaties also 

occur, which will be noted here and discussed in chapter seven. 

1. THE 1949 SUPPRESSION OF THE TRAFFIC IN PERSONS 

CONVENTION 

The first treaty developed in the UN era that including provisions against smuggling could 

also be called the last effort of the League. Originating in discussions beginning in 1927, 

the 1949 Trafficking in Persons Convention attempted to take up where League’s Advisory 
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Committee on the Traffic of Women and Children had left off in 1937: developing a draft 

Convention that would unify the three previous trafficking in persons conventions and 

update them through addressing a controversial ‘root cause’ – prostitution. While previous 

attempts to do this had failed on this issue, due to the divergent positions of states, the 

1949 Convention succeeded in establishing obligations that would curtail organised sex 

work. However, seemingly as a consequence, it was not able to garner large numbers of 

ratifications.  

As a successor to and replacement for all previous sex trafficking treaties, it contained a 

large number of provisions replicating previous treaties and directly dealing with the 

smuggling of persons for the purposes of sex work and sexual exploitation. It also though 

contained some new obligations, especially with regards to social protections, and 

therefore not only was a bridge to the old regime, but also has obligations that are 

recognisable today in the 2000 Trafficking in Persons Protocol. 

I. Background 

The early background to the 1949 Convention began in 1927, when a Committee of 

Experts was formed through the League to look into sex trafficking in the Americas, 

Europe and the Middle East.1 In their report, which was supplemented in 1932 by a second 

looking at sex trafficking in Asia, they found it difficult to distinguish the international 

aspects of trafficking in persons from commercial sex activity and identified trafficking as 

being primarily conducted by brothel owners/managers and pimps,2 as well as their 

financial backers and intermediary procurers. It also reported that there was no regular 

organisation of traffickers and that, instead, trafficking in persons was operating on an ad 

hoc basis. Its conclusions recommended international action against pimps and brothels as 

a way to combat the ultimate source of the traffic.3 The League’s Advisory Committee on 

the Traffic of Women and Children took up these conclusions in its sixth session in 1927 

and recommended that states refuse or deport foreign nationals engaged in pimping or 

acquiring sex workers4 and requested information from members on national laws on 

“immoral earnings”.5 Interestingly here already situating the crime as one committed by 

foreign nationals. This issue was discussed over several sessions in the intervening years: 

in 1930 a draft Protocol to the 1921 Convention to punish pimping was drawn up, which 

was followed by a series of discussions and drafts at the League, none of which could fully 
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reconcile the prohibitionist and pro-licenced sec work positions of League Members. A 

conference was finally planned in 1937 to take place three years later – in 1940 – which, 

due to the war, never took place.6 

The post-war period saw greater determination at the international level to address sex 

work through a new agreement. On the national level however, the situation remained as 

varied as before, with some states criminalising sex work, while others regulated it as a 

legal profession.7 The basis for the international effort was a recognition on the one hand 

that there was a need to consolidate the previous trafficking treaties into one document 

along the lines of the 1937 attempt,8 and on the other that the scope of the previous treaties 

needed to be extended.9 In particular, there was a concern “that brothels empowered the 

criminal practice of trafficking”.10 This final point, drawing on the League’s expert reports, 

was used by prostitution abolitionists to ensure the eventual convention also targeted sex 

work itself.11 

At the UN, efforts began in 1946-1947, when an ECOSOC resolution asked the UNSG to 

take up the second draft Convention from 1937, make any necessary changes and submit 

a revised draft to the ECOSOC. During its fifth session, in 1947, the ECOSOC extended 

this mandate to ask the UNSG whether that treaty could be amalgamated with earlier 

trafficking conventions. The draft prepared by the UNSC was considered by the Social 

Commission as a priority in 1949, with several modifications being made and nine civic 

groups being allowed to offer their opinions on the draft. It concluded by finalising the 

draft and recommending approval by ECOSOC and submission to the UNGA.12 The 

Social Commission worked, and based its draft Convention, on the idea that “trafficking 

existed because of social causes for prostitution.”13 It outlined the issues as being the 

taking and transporting of women or girls across a border for another’s sexual gratification 

and identified individual causes for engaging in prostitution: “poor heredity…the 

influence of other prostitutes;…premature sexual experience and, though less important 
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8 Lawrance, Benjamin N., et al., Trafficking in Slavery’s Wake: Law and the Experience of Women 

and Children in Africa (Ohio University Press 2012) 147. 
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2008) 51–52. 
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than has been commonly assumed, an over-sexed constitution or constitutional depravity” 

14, as well as social causes, such as “destruction of family life,…lack of proper 

education;…want – caused either by inadequate wages or by incapacity to earn a living; 

inadequate housing and detrimental environment…”.15 To address trafficking, the Social 

Commission therefore proposed measures to address the social drivers of sex work that it 

had identified: from measures to address ‘depravity’, to better child protection, 

strengthening the family unit, awareness raising, social support for women likely 

otherwise to enter prostitution, the closure of brothels and the punishment of pimps.16 

ECOSOC discussed the draft also in 1947 and, after some discussion, approved it and sent 

it to the UNGA, with recommendations for the conclusion of an international convention 

based on it. The UNGA considered it at several sessions between the 30th of September 

and 28th of November 1947 and it was finally approved by the UNGA Plenary in December 

1947.17 

Four main elements were contested during the negotiations. The first of these was around 

the issue of the drivers of sex work. The UN Secretariat and the Social Commission pushed 

for greater emphasis on addressing the underlying causes that it had identified as leading 

persons into prostitution during the first round of the revision process, including the 

provision of free medical care for sexually transmitted diseases, education, and the 

provision of social services both to rehabilitate and prevent prostitution. These 

commitments were watered down however, after criticism from the UK and the 

Association for Moral and Social Hygiene (a civic group) as being outside the scope of 

the Convention.18 The US further proposed establishing organisations on the regional level 

that would pool information and provide social services. This was never taken up, 

however, with it being suggested that perhaps this was because it failed to present “enough 

of a benefit to any one state or states collectively.”19 

The second of these was on the issue of abolition. Building on the disagreements that took 

place during the League-era, states again debated whether trafficking and legalised sex 

work were linked. The UN Secretariat and the Social Commission both took an abolitionist 

stance towards sex work during the various negotiations, with the latter “suggesting that 

[commercialized vice and the international traffic] were increased where prostitution was 

ignored or received “official recognition by registration.””20 Ultimately, and despite 

 
14 ibid 14 citing: UN Doc. E/CN.5/14 1947:4. 
15 ibid citing: UN Doc. E/CN.5/14 1947:4. 
16 ibid 14–15. 
17 Rao (n 3) 131–133. 
18 Megan C. Brand (n 13) 15 citing UN Doc. E/CN.5/41 1948. 
19 ibid. 
20 ibid 16. 
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resistance from states that licenced sex work, the prohibitionist states were successful in 

focusing the Convention on abolition,21 even if it was not explicitly prohibited. 

The third issue was that of expanding the scope of the offences. In addition to removing 

the possibility of consent and expanding the scope from women and children to all persons, 

drafts of the treaty also grappled with the issue of ‘gain’, specifically whether offences 

had to be committed for gain or whether trafficking in persons could be carried out without 

a specific profit-motive. Initial drafts included a requirement for gain, but this was 

ultimately removed. Despite this agreement to remove the clause, several states still had 

issue with the expansive scope of the definition ultimately included in Article 1, which has 

been advanced as a theory for why the Netherlands, the UK, and the US did not ratify the 

convention, despite being strong supporters of its other aims.22 

The last of these was around the territorial applicability of the Convention. During the 

initial ECOSOC discussions, there was a suggestion by the USSR and Poland that the 

treaty should apply automatically to colonies and overseas territories, i.e. a reversal of 

previous treaties which had allowed colonial countries to automatically exclude their 

overseas territories from the scope of smuggling treaties. While Britain and France were 

successful in rebuffing this attempt during the drafting stage, Ukraine successfully 

reintroduced this clause when the treaty was sent to the UNGA. Colonies and territories 

were therefore to be automatically included within the scope of the treaty,23 a move which 

seems to signify the changing power of the European colonial countries to push through 

their goals at the international level.  

While less contentious, the issue of extradition was also discussed at length in the 199 th 

and 200th meetings of the UNGA in November 1949. Interesting in this discussion was 

that there was particular concern over traffickers escaping justice through fleeing overseas. 

Delegates worried that non-citizen traffickers could marry their victims in order to acquire 

their nationality and thereby escape justice if restrictive extradition provisions were in 

place. While seemingly somewhat fantastical, this was a concern as it was a practice some 

delegations claimed had taken place in the early days of addressing white slavery.24 After 
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resolving, to an extent, these issues and twenty-two years after initially discussed, the 

convention was ultimately adopted by the UNGA by 35 votes to two, with 15 abstentions.25 

II. The 1949 Convention for the Suppression of the Traffic in Persons and of 

the Exploitation of the Prostitution of Others  

The Traffic in Persons Convention had 82 parties as of 2022. As mentioned above, this 

still does not include the US, UK or Netherlands.26 Reflecting the shift in approach and 

departing from the careful line drawn between trafficking and prostitution of the earlier 

treaties, its preamble states that ‘prostitution and the accompanying evil of the traffic in 

persons for the purpose of prostitution are incompatible with the dignity and worth of the 

human person and endanger the welfare of the individual, the family and the community’ 

(para 1).  It further references the previously developed 1904, 1921 and 1933 Conventions, 

as well as the draft 1937 Convention and the developments that had taken place since then, 

as the rationale for its adoption.27 

Articles 1 to 4 contain the principal penalisation obligations. Article 1 requires the 

punishment of procuring, enticing or leading away persons for the purposes of prostitution 

and exploiting the prostitution of another, so both trafficking for sex and acting as a pimp 

or brothel owner. In either case consent was made irrelevant, as was race, sex or age.28 As 

before, it also did not explicitly require the offence to be transnational,29 despite a clear 

tendency towards this understanding in its development.30  

Several – indeed the majority – of the rest of the provisions of the Convention however 

deal primarily with the international aspects of sex trafficking in persons, many of which 

clearly relate to the idea that trafficking is about the forced cross-border movement of 

persons for sex work, as will be seen below, and which also often clearly precursors to 

provisions found in the 2000 Trafficking Protocol. Key among these are: Article 7 on 

allowing foreign convictions to be taken into account for sentencing; Article 8 making Art. 

1 and 2 offences extraditable under general or bilateral provisions on extradition; Article 

9 requiring the prosecution of nationals for Article 1 and 2 offences committed overseas 

 
25 Rao (n 3) 131–133. 
26 United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=VII-11-

a&chapter=7&clang=_en> accessed 22 July 2022. 
27 Lawrance, Benjamin N., et al. (n 8) 147. 
28 Scarpa (n 9) 52; Siller (n 6) 443. 
29 Scarpa (n 9) 53 citing UN Dept of Economic and Social Affairs, ‘Study on Traffic in Persons and 

Prostitution—Suppression of the traffic in persons and of the exploitation of the prostitution of 

others’ (1959) UN Doc ST/SOA/SD/8, United Nations Publication Sales No 59.IV.5, 28; Siller (n 6) 

443. 
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where extradition is not allowed; and Article 13 setting out the procedure for mutual legal 

assistance, here termed ‘letters of request’. 

Also important are several provisions relating to information sharing. This includes Article 

14, requiring the establishment or maintenance of a coordination and centralisation 

service, charged with collecting information to assist with the prevention and punishment 

of convention offences and corresponding with similar services in other State Parties and 

Article 15, which set out the particulars of this information sharing. Building upon that 

previously developed, it encourages, when allowed by law, the sharing of (1) the details 

of offense and attempted offences and (2) information on the search for persons for 

prosecution, arrest, conviction, refusal of admission or expulsion relating to offences in 

the Convention, the movement of such persons, and ‘other useful information’ about these 

persons, including fingerprints, descriptions, photographs, methods, police records and 

conviction records.  

Further provisions built on the preventative and repatriation measures too seen in earlier 

treaties. Article 17 requires Parties to take measures with regards to their immigration and 

emigration, including (1) making regulations to protect persons at points of immigration, 

emigration and en-route; (2) to publicize the dangers of the traffic; (3) to supervise 

‘railway stations, airports, seaports and en route’, as well as other public places, to prevent 

sex trafficking; and (4) to take measures to inform the appropriate authorities of the arrival 

of persons appearing [emphasis added] to be traffickers, their accomplices, or victims. 

Article 20 requires the supervision of employment agencies to prevent persons, 

particularly women and children, being put in danger of prostitution. Article 18 requires 

authorities to take statements from foreign prostitutes to identify them and the person 

responsible for their movement, in order to eventually repatriate them and Article 19 

details provisions for repatriation.  

Unlike earlier treaties, the 1949 Convention also made some concessions to victim 

protection. In addition to the limited participation in trial rights under Article 5, and 

measures with regards to repatriation under Article 17, which could possibly be regarded 

as victim protection provisions, Article 16 provides that State Parties should take, or 

encourage, economic, social, health and education measures to prevent prostitution and to 

rehabilitate and for the ‘social readjustment’ of victims. These protection measures are of 

course optional, a point that would be reflected in the 2000 Trafficking in Persons Protocol. 

Article 22 covers dispute settlement, allowing recourse to the ICJ should other means of 

resolution fail. This is interesting as during the negotiations the Soviet delegate had 

attempted to remove recourse to the ICJ and instead have referral to an arbiter. While this 

was rejected, it caused a change from the original text which would have allowed recourse 

to the ICJ after a failure of diplomatic means, rather than ‘other means’. A limited reporting 

requirement on domestic laws and regulations addressing trafficking was also included 
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under Article 21, but a process for receiving these reports was only established in the 1970s 

when the treaty was brought within the human rights system.31 

Article 23 reflects the discussions on the colonial clause and, as highlighted above, was a 

break from previous smuggling treaties, stating that the term ‘state’ for the purposes of the 

Convention ‘shall include all the colonies and Trust Territories of a State signatory or 

acceding to the Convention and all territories for which such State is internationally 

responsible.’ Thereby bringing colonies and overseas territories within the scope of the 

treaty upon ratification. 

The 1949 Convention very clearly then stands at the interface between the older 

conventions it was seeking to harmonise, and later smuggling treaties, many of the 

provisions of which are clearly similar. As before, it also again demonstrates how much it 

was the international aspect of the issue – the smuggling aspect – that states sought to 

address even when also now looking at the domestic sphere. Though overtly focused on 

prostitution and brothels as the “end purpose of trafficking”32 the 1949 Convention 

devoted the majority of its provisions to the prevention and criminalisation of those 

smuggling sex workers, even where they were not forced into that sex work nor forced to 

move; on exposing those involved in this movement; and in the return of the ‘victims’ of 

this movement.  

The relatively low level of ratifications of this treaty compared to the 2000 Trafficking in 

Persons Protocol has been attributed to dissatisfaction with its provisions, in particular 

those targeting sex work, despite it not requiring an outright ban.33 Further arguments 

made to explain the limited success of the treaty have including variously: its failure to 

engage with the moral issue of sex work in the same way that societal values were 

transformed with regards to slavery;34 the lack of agency it gave to women; and its failure 

to engage in a human rights approach.35 A perhaps equally convincing argument though 

about its relative lack of support is that it was only ratified where states had existing 

legislation, policy and norms that supported the treaty’s goals and that, where they did not, 

states decided not to ratify the treaty.36 In other words, in general only states that already 

prohibited sex work in the way envisioned in the Convention ratified it. A smuggling 

perspective here could add that the anti-smuggling powers the treaty ‘introduced’ indeed 

already existed within older treaties on trafficking in persons and the truly new provisions 
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for the most part only pertained to areas of domestic policy with a financial burden: closing 

down brothels, providing social support, and extending policing obligations to colonies, 

amongst others. In that sense, ratifying the treaty only added burdens and none of the 

benefits that older treaties had included, particularly as the politics had also changed, with 

public fear around sex trafficking lessening by the 1940s.37  

While little ratified, the 1949 Convention did not though disappear into ignominy. Not 

only did it remain the only UN sex trafficking treaty in force for 51 years, but many of its 

articles were reflected in the 2000 Protocol, as well as other smuggling treaties. It may 

have failed to win the argument over prohibition of sex work, despite getting closer than 

ever before or since, but it was successful in bridging the divide between the League and 

the UN on a key area of pre-UN smuggling work.   

2. THE 1956 SUPPLEMENTARY SLAVERY CONVENTION 

The 1956 Convention has rightly been cited as a major development in international action 

against slavery, with its provisions expanding the scope of the 1926 convention to cover 

several actions analogous to slavery. While these discussions were quite consensual, 

discussions around the slave trade, however, highlighted the changed nature of the 

international community. 

The issue of the slave trade had remained a topic of discussion following the lack of a 

follow-up treaty recreating a ‘special zone’, as foreseen in the 1926 Convention. There 

were also worries that existing, bilateral agreements were not adequate to address slave 

trading on the high seas. 

Ultimately, while its slave trade provisions did not go beyond that which were agreed in 

1926, the debate around them became heated and are interesting from a smuggling 

perspective. Of particular importance was that opposition from the growing number of 

independent former-colonies and the non-cooperation of the Soviet Union and its allies 

meant that proposed provisions introduced by imperial governments to recreate the 

‘special zone’ were rejected.  

I. Background 

Following the creation of the UN, there was keen interest on the part of the UNGA, and 

the ECOSOC in particular, to work again on the issue of slavery and the slave trade.38  

ECOSOC began this work in earnest in 1949, initially requesting the UNSG to set up an 

Ad Hoc Committee with an expert from each of Chile, France, the UK and the US. The 

purpose of the Committee was to look into how the UN could advance anti-slavery efforts 
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and to consider six questions: 1) whether the 1926 Convention definition was satisfactory, 

2) whether practices similar to slavery should be included, 3) whether slavery should be 

assimilated to piracy, 4) whether the obligation to progressively end slavery was 

acceptable in light of the UN Charter, Universal Declaration on Human Rights and (draft) 

International Covenant on Human Rights,39 5) whether the obligation under the 1926 

Convention to establish a specific convention on the slave trade was still necessary, and 

6) whether provisions on forced labour were adequate in light of the 1930 International 

Labour Organization (ILO) Forced Labour Convention (No.29) and the draft International 

Covenant.40 This specific reference to a treaty already at this stage on the slave trade relates 

in to the provisions of the 1926 Convention, which, as discussed in the previous chapter, 

foresaw a subsequent treaty on the slave trade, which failed to materialise during the 

League era. It was also though in part due to an ongoing feeling amongst some states, 

including Britain, that the articles on the slave trade had been unsatisfactory.41 Interesting 

here too was that once again the issue of piracy came up in relation to the smuggling of 

slaves. 

Cautious of the dangers of creating an entirely new convention on slavery, in 1951 the Ad 

Hoc Committee recommended that a convention be created that reaffirmed the 1926 

Convention, introduced an obligation to punish situations analogous to slavery, declared 

the slave trade on the high seas to be piracy, criminalised ancillary offences, addressed 

child and forced marriage, and encouraged UN-level cooperation to end slavery. The 

ECOSOC consulted with governments on the possibility of drafting a supplementary 

convention in 1953. By 1955, after hearing back on the consultations, and in light of a 

draft convention prepared by the British government, it decided to appoint a committee of 

representatives of ECOSOC members42 to draft a supplementary convention to address 

issues not covered by the 1926 Convention.43 

The Committee’s discussions were, for large portions of the draft convention, quite 

consensual.44 The focus of the treaty on expanding the scope of slavery to other analogous 

situations was uncontroversial, with some small discussion taking place around the 

ongoing inclusion of the wording ‘progressively and as soon as possible’ regarding the 

obligation to end situations analogous to slavery.45 Most relevant to the issue of smuggling, 

and eliciting some of the most contentious parts of the Committee’s discussions, was the 
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issue of the slave trade and, particularly, attempts to expand the rights of states to address 

suspected slave trading on the high seas. The initial British Draft Convention considered 

by the Committee, as had been Britain’s policy as far back as the 1822 Congress of 

Vienna,46 sought to once again align slave trading to piracy. Under the draft provisions, 

both the conveying of slaves on the high seas and the raiding for slaves would be 

considered analogous to piracy, subject to appropriate penalties and giving State Parties 

the same rights in relation to slavery as they would have to piracy on the high seas, 

including rights to stop, search and detain.47 In this, the British government was supported 

by the civic group, the Anti-Slavery Society, which in its lobbying highlighted that this 

had been a recommendation of the League’s Temporary Slavery Commission and 

recommended that drafters relook at the Brussels Conference Act, as ‘the most complete 

international Convention on suppression of slave trading ever made’ and one that was 

‘unfortunately abrogated’ by St. Germain-en-Laye.48  

The Anti-Slavery Society further recommended limiting this right to stop and search 

vessels to a small geographical area in which it claimed slaving at sea still took place, a 

step the International Law Commission thought might be useful to help prevent friction 

between states.49 This proposal was picked up in the first official draft of the convention, 

which built on the British draft. Article 3 of this draft stepped back from directly 

assimilating slave trading to piracy on the high seas and instead would have required slave 

trading to be made a criminal offence with penalties as severe as those given for piracy 

and would have created a new geographic zone in which the vessels of State Parties would 

have the same stop and search rights as if they were dealing with pirates. This zone, in a 

hark back to the Brussels Conference Act, the 1925 Arms Traffic Convention, and building 

on the proposal made for the 1926 Convention, was specified as ‘in the area of the Indian 

ocean, including the Red Sea and the Persian Gulf, bounded on the south by the twenty-

sixth degree south latitude and on the east by the sixty-second degree east longitude’,50 

essentially an area covering the seas around the Arabian peninsula and Iran, and stretching 

down the African coast as far as South Africa. Specific reference to the maritime areas of 
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the Brussels Conference Act were further referred to in later amendments put forward by 

the UK.51 

The UK and others continued to push for the inclusion of this zone, and its related rights, 

during the discussion of the draft at the ECOSOC. Opposition came from different 

quarters, but did not for the most part amount to an (open) outright rejection of the 

approach and instead focused on the text being too vague (the USSR) or lacking clarity on 

where perpetrators would be punished (Egypt, Yugoslavia).52 The final draft prepared by 

the Committee was however subject to a strongly worded objection from the Egyptian 

delegate,53 who not only pointed out that countries bordering the proposed zone were 

already bound to prevent slavery, but also argued that any remaining slave trading was no 

more prevalent than the ‘white slavery’ or drugs trafficking “still rife in many civilised 

countries of the world” 54 and as such could not justify enhanced stop and search rights.55 

The French delegate to the conference rebuffed this, arguing that slavery was done with 

the connivance of the ship captain and therefore it was justified to stop ships on the high 

seas, while the drugs traffic and the ‘white slave trade’ (here used again in this form) were 

carried out clandestinely and usually without the knowledge of the ship owners.56 Egypt’s 

critique at this point found support from the delegates of the USSR, Czechoslovakia, 

Indonesia and Yugoslavia, all of whom recommended the draft be sent directly to the UN 

General Assembly due to the problematic aspects of this article. The Yugoslav delegate in 

particular argued that the situation had drastically changed since the Brussels Conference 

Act was concluded in 1890, not least due to the independence of the countries bordering 

the proposed Zone.57  

When the draft Convention was taken up at the 1956 United Nations Conference of 

Plenipotentiaries on a Supplementary Convention on the Abolition of Slavery, the Slave 

Trade and Institutions and Practices Similar to Slavery, the Zone came under further, 

extended criticism. The representative of Sudan issued a particularly stern rebuke, arguing 

that: legally the right to stop and search another country’s vessels on the high seas 

amounted almost to Chapter VII enforcement measures under the UN Charter, politically 
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a Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions and 

Practices Similar to Slavery, Summary Record of the Seventh Meeting, 17 August 1956, UN Doc 

E/CONF.24/SR.7, 12 November 1958, pp. 2–12. 
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that this right had already been too far for the 1926 Convention, and morally that it singled 

out a specific region of the world as being the only place the slave trade took place.58 

Sudan’s critique was supported by Liberia, Pakistan and Egypt. Portugal too questioned 

why the Zone had been extended from that included in the Brussels Conference Act, while 

Greece felt the right to stop and search in its entirety should be excluded as it risked 

causing political disputes.59 The Soviet delegate also again argued against the Zone, 

suggesting that references by supporters of the Zone to the Brussel Conference Act were 

misguided, both because the treaty had been modified by St. Germain-en-Laye and 

because that provision had been in part introduced due to “the desire on the part of the 

nations who had the mastery of the sea to secure that right for purposes which were often 

other than the abolition of the slave trade.”60 

Although supported by France and Italy, and after a heated defence by the UK who rejected 

suggestions the Zone was about maintaining control over the area after decolonisation, the 

conference could still not agree on the text and nor could a working group61 tasked with 

seeking a compromise, with Belgium, France, Turkey and the UK proposing a general, 

global right of stop and search that would remove the Zone limitation, while Egypt, India, 

Peru, Portugal, and the USSR proposed only a duty on flag states to prevent slave trading 

and a requirement for information sharing between State Parties. Ultimately, and in 

contrast to pre-UN resistance, the conference supported the latter group and removed any 

right to stop and search for slave traders on the high seas.62 

A final, interesting point from the perspective of the smuggling came in division over the 

colonial clause. The question was, once more, around whether colonies would be 

automatically bound upon ratification by the colonial power, a clause that European 

governments had been keen to exclude in older treaties. After much discussion, with the 

Saudi delegate in particular highlighting the hypocrisy of France and Britain claiming to 

be champions of freedom while suppressing anti-colonial rebellions, a compromise was 

found that bound colonial powers for colonies they could consent for under their imperial 

legal order and required them to seek consent where their constitutions did not allow it.63  
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II. The 1956 Supplementary Convention on the Abolition of Slavery, the Slave 

Trade, and Institutions and Practices Similar to Slavery 

The preamble to the 1956 Supplementary Slavery Convention, similarly to the 1949 

Trafficking Convention, cites the UN Charter and the Universal Declaration of Human 

Rights in its preamble, as well as referencing the 1926 Slavery Convention and the 1930 

ILO Forced Labour Convention. It also explicitly states that it does not replace the 1926 

Convention, which remains in force. It had 124 State Parties as of 2022.64 

Article 1, referring to the 1926 Convention and its definition of slavery, further defines 

debt bondage, serfdom, forced marriage and other slavery corollaries: as planned, 

expanding the mandate of the 1926 Convention to actions assimilated to slavery. Article 7 

(a) then directly refers back to the 1926 Convention definition to explicitly define slavery 

and requires the ending of these situations ‘progressively and as soon as possible’. 

Reference to the slave trade is primarily found in Section II, Article 3. This requires State 

Parties to criminalise the actual or attempted conveying of slaves from one country to 

another, as well as being an accessory to the act, with the imposition of very severe 

penalties (Art. 3(1)). The use of the term ‘very severe’ marked an escalation from that in 

the 1926 Convention, which only required ‘severe’ penalties. This article further requires 

states to take measures to ensure that vessels and aircraft flying their flags and their 

harbours, airfields, and ports are not used in the slave trade (Art. 3 (2), and to share 

information with other State Parties in order to coordinate actions and to identify persons 

engaged in, or having attempted to engage in, the slave trade (Art. 3(3). Reflective of the 

discussions outline above, no zone was introduced, and this article ultimately went little 

further than the 1926 Convention in terms of permissible measures for addressing the 

seaborne slave trade.65 Article 4, in the same section, again states that any slave taken on 

board a vessel belonging to a State Party shall be free – a provision stemming back to the 

Brussels Conference Act.66  

Article 7 (c) defines the slave trade, as being “all acts involved in the capture, acquisition 

or disposal of a person with intent to reduce him to slavery; all acts involved in the 

acquisition of a slave with a view to selling or exchanging him; all acts of disposal by sale 

or exchange of a person acquired with a view to being sold or exchanged; and, in general, 

every act of trade or transport in slaves by whatever means of conveyance.” This is 

repeated in full as there is an interesting disconnect between the expansive definition in 

Art. 7 (c), which reflects provisions found in the 1926 Convention, and the limited 
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criminalisation obligation under Art. 3, which only requires the imposition of very severe 

penalties against those who convey slaves from one country to another (emphasis added).  

Important articles in the application of these rules are found in Article 10, which allows 

recourse to the ICJ after the failure of negotiations between State Parties over both the 

application and interpretation of the Convention, and Article 12, which established the 

principle that the treaty would apply to all non-metropolitan areas, including colonies and 

trusts, unless there was a constitutional arrangement whereby they could not consent on 

their behalf, in which case they were required to seek that consent, as discussed above. 

One final note is that any state becoming party to the 1926 Convention after the date of 

the 1956 Supplementary Convention would also be automatically also a party to the 1956 

Convention.67 However, there was no requirement to have ratified the 1926 Convention in 

order to become a party to the 1956 Supplementary Convention, with delegates referring 

to the relationship as part of a system, rather than the newer being an addendum to the 

older treaty.68  

While the Supplementary Convention largely focused on expanding the understanding of 

slavery and focused little on the slave trade in terms of numbers of articles, the level of 

debate over the slave trade during the negotiations makes it an interesting treaty to consider 

from a smuggling perspective. Indeed, the main failure of the treaty has been lamented as 

being that it failed to go beyond the 1926 Convention in addressing the trade of slaves on 

the high seas and ending “dependence on an edifice of nineteenth-century bilateral treaties, 

which, if still technically in force, are regarded as unsuited to present-day conditions”69.  

From the perspective of the former colonised and less economically and militarily 

powerful states though it was in many ways a success: it saw the effective heading off of 

attempts to reintroduce a zone of additional control that would have allowed policing of 

the high seas off the coast of a large part of Africa and the Middle East and saw the removal 

of the colonial clause. It also specifically emphasised the movement of slaves as an 

important area for intervention, requiring penalisation of those involved in the conveying 

of slaves. Also interesting from a smuggling perspective is that it limited these penalisation 

requirements to those involved in the movement of slaves across an international border: 

a seeming focus on the smuggling of slaves. 

A final note is that this was not the end of the story regarding slaves and the high seas. 

While at this point proposals to include the right to stop and search vessels on the high 

seas for slave trading had been rejected, as will be seen later in this chapter, Articles 22 of 

the 1958 Convention on the High Seas and 110 of the 1982 United Nations Convention on 

the Law of the Sea both include a general right to visit vessels on the high seas suspected 
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of slave trading.70 The emphasis on the cross-border movement of slaves then continued 

to be a debate later into the 20th century and beyond the discussions for the 1956 

Convention. 

3. THE 1961 SINGLE CONVENTION 

The 1961 Single Convention was billed as a unifying treaty to bring together the disparate 

treaties on controlled substances created over the previous decades of the 20th-century. It 

was extensive in its scope, including provisions to prevent the production, manufacture, 

and trade in controlled substances. To a large extent it was also a product of US interests 

and demonstrated the influence the US could have on pushing through its agenda at the 

UN. At the same time, its provisions did not go far enough to satisfy the US, with US 

American diplomats immediately criticising the new treaty and successfully pushing 

through a revision already in the 1970s.  

Despite its billing, it was also unable to capture all of the previous treaties, with the 1933 

Drugs Trafficking Convention remaining outside its scope. It also failed to remain a 

(partially) unifying treaty for long, with the 1971 Psychotropic Drugs and 1988 Illicit 

Traffic Conventions being created in the following decades. Its development process is 

also interesting. It took thirteen years from initial discussions to the convening of a 

plenipotentiary conference to draft the Convention, during which time Protocols on 

Synthetic Narcotics and Opium were concluded, the latter of which came into force only 

a few months before the Single Convention and was promptly replaced by it.  

I. Background 

After the second world war opium and synthetic narcotics were fast becoming a major 

problem, according to control advocates. China was facing internal difficulties in 

controlling opium use, opium was also still being grown from Yugoslavia to South East 

Asia, and the war had increased both agricultural and manufactured production of 

controlled substances and led to the development of new, synthetic drugs.71 The immediate 

post-war years also came to be dominated by the US in the narcotics control field.72 

Much of the early discussions on drug control at the UN were focused on the attempt to 

consolidate all existing treaties into a Single Convention, an approach favoured by the 

US.73 Work on this began in 1948 with an ECOSOC request to the UNSG, but would 

ultimately take thirteen years to come to fruition.74 In the meantime, and in parallel, two 
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further drug control treaties were created to fill gaps while the Single Convention was 

being negotiated. The first of these was developed already in 1948 and dealt with synthetic 

narcotics, the second was developed in 1953 to address opium and, ultimately, only came 

into force a matter of months before being promptly ended by the Single Convention.  

The process for developing the 1948 Synthetic Narcotics Protocol – formally the Protocol 

Bringing under International Control Drugs outside the Scope of the Convention of 13 

July 1931 for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs 

– began at the UN level with the Commission on Narcotic Drugs (CND). The CND wanted 

to act quickly on synthetic drugs in the early years of the UN, both as a way to ensure that 

this new area of drugs was effectively controlled and as a way to crack down on opium: 

their feeling was that if synthetic drugs could be produced effectively there would be no 

need for countries to grow opium at all or for opium or coca leaves to be smuggled. While 

this would have the effect of knocking out the illicit trade in opium and coca and their 

derivatives, it would also create problems as existing control obligations would not 

sufficiently apply. Of particular concern was the new, synthetic drug pethidine, a totally 

synthetic analgesic that acted similarly to morphine. Pethidine was addiction-forming and 

considered dangerous. Modifying the 1925 and 1931 treaties though was something the 

CND considered would be too difficult and so it focused on developing a new protocol.75 

At its first session, in 1946, the CND already agreed to look into steps to control synthetic 

narcotics, and quickly took action, considering a series of options and hearing from 

technical experts in 1947, who also worried about new synthetic drugs being developed in 

the US, which could easily be copied elsewhere. In the same session they concluded with 

a resolution to produce a protocol to the 1931 Convention, one that would enable the swift 

inclusion of synthetic drugs into control provisions.76 The ECOSOC debated and adopted 

a draft already in 1948 after considering different versions and sent it to the General 

Assembly, who discussed it as a priority later that year.77 Quickly finalised and opened for 

ratification, the Protocol was very straightforward. It had just four articles and essentially 

allowed for drugs to be added to the list of substances controlled by the 1931 Convention 

through a procedure of notification and testing (Art. 1), whilst making it clear that it did 

not apply to raw opium, medicinal opium, coca leaf or Indian hemp (Art. 4). From a 

smuggling perspective then, it did not add anything to earlier conventions, but rather 

expanded the list of substances that could be subject to smuggling provisions of existing 

drug control treaties. 
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In addition to synthetic narcotics, opium was also still a topic of concern for some states 

at the end of the 1940s and into the 1950s. The US was increasingly turning towards Latin 

America and Turkey in its anti-narcotic fight in the years after WWII, as former European 

colonies gained independence and the deepening Cold War blocked possibilities 

elsewhere. This included promises for cheaper supplies of medicinal narcotics to Latin 

America in order to end domestic production of controlled substances, and close police 

cooperation with Turkey on opium over-production. The US government was less 

successful elsewhere in Asia, with India resisting efforts to end domestic production and 

several newly independent governments either not exercising control over production or 

actively engaged in opium smuggling to boost their finances. The situation rapidly 

changed in China however after the Communists defeated the Nationalists in 1949 and led 

a complete crackdown on opium use and production. With Iran the situation was more 

complicated for the US: it was a large producing nation, but one that the US needed both 

as an ally against the USSR and as a supplier for its own domestic stocks of opium for 

medicinal purposes.78 

In 1948, at a meeting of the CND, China proposed an interim agreement on opium 

production while negotiations for the Single Convention were ongoing. While the proposal 

was accepted, the US, Britain and Canada voted against it. Nevertheless, the Division of 

Narcotic Drugs at the UN took up the recommendation and started to lobby for an 

International Opium Monopoly, that could control the trade and be a model for a similar 

mechanism for nuclear material. Lobbying hard over the following two years, they were 

almost successful in establishing a monopoly comprised of Turkey, Iran, India and 

Yugoslavia – the main producing nations – before it fell apart due to a lack of financing 

for the board to buy opium and disagreements over prices, inspection, control and 

sovereignty between manufacturing and producing states. Discussion on the monopoly 

finally ended in 1951, when delegates of the US, UK, France, Netherlands and Canada 

introduced a new resolution at the CND on an interim agreement that would put the same 

kind of controls over narcotic production as had been introduced in 1931 over 

manufactured narcotics.79 This was helped by China’s 1952 full elimination of opium 

production, which meant that production would not just move elsewhere.80 

Negotiations for the refocused opium protocol were largely driven by the US, as the prime 

advocate for control, and France, who was keen to avoid an opium monopoly. The USSR 

refused to participate, while Britain viewed the proceedings as little more than an exercise 

in futility and the producing nations were extremely hesitant to sign up to something that 

would restrict the opium market. On the US and France’s side though was the extremely 

weak position of the (producing) Iranian government at the time, with the Mosaddeq 
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government under pressure from the US and Britain over the Anglo-Iranian Oil company 

and subject to boycotts on Iranian oil exports, and therefore willing to cooperate. It was 

also helped by the fact that the head of the French delegation was elected conference 

president and was therefore able to force issues through.81 

The 1953 Protocol for Limiting and Regulating the Cultivation of the Poppy Plant, the 

Production of, International and Wholesale Trade in, and Use of Opium was created over 

five weeks and “contained the most stringent drug-control provisions yet embodied in 

international law.”82 This included sending estimates of production, stockpiling and 

domestic consumption to the PCOB and supervision powers for the PCOB to investigate, 

inspect and impose embargoes. The most important point of the Protocol was though that 

it named seven states as the only states able to produce opium, and the only ones from 

which other State Parties could buy opium, and then only when they signed up to the 

Protocol.83 Essentially this gave producing states two choices: either comply with the 

Protocol or “commit wholeheartedly to the illicit traffic.”84    

The period between the 1953 Opium Protocol and 1961 Single Convention however saw 

fractures in the consensus created in the build up to 1953 and changes in the priorities of 

governments involved. Illicit drug use began to increase in some Western countries and 

states were becoming increasingly concerned about so-called psychotropic substances.85 

The illicit trade in narcotics additionally began to move away from diversion of licit 

sources and to underground manufacturing during the 1950s, as control over legal 

production intensified.86 The US also began facing greater internal division over how best 

to address narcotics and so its position became less definite, while Canada moved away 

from its previous strict control alignment and towards compromise solutions, which 

aligned with that of Britain, Switzerland, the Netherlands, Italy, Belgium and West 

Germany, which wanted a more moderate position than that under the 1953 Protocol. 

Britain in particular was keen to ensure that its colonies in East Asia were not put under 

too great a burden and France alone in Europe remained strictly wedded to the 1953 

Protocol’s level of control as the decade progressed. Within the producing states, India 

began to suppress opium use domestically and Iran had performed a volte-face, banning 

opium production in 1955 and cracking-down on smoking, a position followed by 

Afghanistan in 1957. Turkey however continued to openly grow opium for the legal 

market and was thought to be the major supplier of the illegal trade, while illegal 
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production and manufacture was increasing in South-East Asia and coca production 

remained outside of state control in parts of Latin America.87 

In this environment, progress in bringing into force the 1953 Protocol by the end of the 

1950s was painfully slow and ultimately, far from successful. It lacked not only ratification 

by Britain and the Netherlands but was lacking the ratifications of the three of seven 

producing states needed for it came into force. While India and Iran, the latter after the 

US-backed coup, had ratified the Protocol, the USSR and Bulgaria indicated they never 

would, using arguments of sovereignty, while Yugoslavia and Greece would not ratify 

without Turkey. Despite movements towards ratification, Turkey was holding out for the 

Single Convention, which it hoped would have less intrusive provisions.88 Ultimately US 

pressure eventually got Turkey, and then Greece to ratify. The Protocol however only 

finally came into force in July 1963 and was then promptly ended in December 1964 by 

the provisions of the Single Convention, when it came into force.89 

Development of the Single Convention had, during this time, continued in parallel.90 Initial 

efforts at a draft convention had attempted to revive the Opium Monopoly system of 1931. 

After being rejected, the second draft, including many of the 1953 Protocol’s provisions, 

proved too confusing for many governments. Only the third attempt, completed in 1958, 

proved acceptable, but even then, divisions existed.91 These divisions ultimately played 

out in an international conference – the 1961 United Nations Conference for the Adoption 

of a Single Convention on Narcotic Drugs – where seventy-three delegations met to 

negotiate the new, consolidating treaty. It was however again a few states that dominated 

the discussions, and the debates were frequently divided. Producing states – Turkey, 

Yugoslavia, Greece and Latin American countries, as well as other countries using 

cannabis hemp for fibre – wanted to loosen restrictions on opium, coca and cannabis and 

weaken oversight bodies. They also wanted to push for greater controls on manufactured 

and psychoactive substances, in order to force manufacturing states into retreat over 

production. Britain and its allied manufacturing states in Europe wanted moderate levels 

of control that would enable them to access a freer market in cultivated narcotics that was 

not limited to the seven countries listed in the 1953 Protocol and wanted to ensure new 

psychotropic drugs – both medicinally useful and at the time culturally acceptable in their 

countries – were excluded from controls. The Soviet Bloc wanted to ensure that the treaties 

did not interfere with internal sovereignty and argued for poorer countries to be able to 

develop their resources as they wished. The US and France advocated for strict regulation 
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but foundered as the leading control advocates within their delegations left their positions 

and they faced coordination and direction problems.92 

These internal problems meant that the US and France largely failed to enact the 

convention they wanted, but that other delegations could be mostly happy with the 

compromise. Producing states secured the elimination of proposed inspections and only 

relatively weak controls on coca and cannabis, while eliminating all other treaty 

obligations, except those of the 1936 Drug Trafficking Convention, discussed below. The 

European manufacturing states ensured that synthetic narcotics were not specially 

regulated and got psychotropic drugs completely excluded, both from the treaty and from 

attempts to include a resolution calling for their regulation in the Final Act. The Soviet 

Bloc was also pleased with the lack of inspections and the goals of many states were 

achieved in expanding the list of producing states beyond the seven set out by the Opium 

Protocol.93 

Despite not replacing the 1936 Convention, trafficking – which in this sense and as will 

be seen below included smuggling – made up two of the five resolutions included in the 

Final Act. Resolution I expressed the hope that resources would be made available for 

fighting the illicit traffic in narcotic drugs,94 and Resolution III called attention to records 

kept on traffickers at the International Criminal Police Organization and recommended 

parties to complete and circulate records of the description of traffickers.95 Smuggling also 

made its way into the Convention itself. 

II. The 1961 Single Convention on Narcotic Drugs 

As outlined above, the Single Convention was designed to be a unifying treaty and, as 

such, terminated almost all previous drug control conventions: the exception to this was 

the 1936 Trafficking Convention. This was apparently kept due to the advantages some 

countries negotiating the Single Convention saw in the previous convention in terms of 

coordination and due to difficulties in deciding which articles of the 1936 Convention to 

keep.96  

The UN’s 1972 commentary to the convention sets out the objectives of the treaty as being 

to: codify multilateral drugs control treaties into one treaty; streamline the international 

control machinery overseeing the conventions; and to extend existing control 
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mechanisms.97 The preamble to the Single Convention highlights concern for the ‘health 

and wellbeing of mankind’ (para. 1), as well as recognising both the medical benefits and 

risks of addiction to individuals and society from narcotic drugs (paras 2,3) and the ‘duty 

to prevent and combat this evil’ (para 4). As of 2022, the Single Convention had 154 State 

Parties.98 

Article 1 contains definitions of many terms used within the treaty. Interesting for 

smuggling is that illicit traffic is defined in paragraph (l) as being both the cultivation or 

trafficking of drugs contrary to the provisions of the Convention. This formulation, aside 

from containing somewhat of a tautology – traffic means trafficking – seemingly then 

adopts an expansive definition of trafficking in a similar way to previous treaties, 

including everything within its definition from individual growers to global smuggling 

operations, combining the purely national with the international. The UNSG’s 

commentary to the Convention does not go further into this definition, although it 

emphasises that, ‘The term “trafficking” not only includes all forms of trade and 

distribution, but also manufacture and “production”…’.99  

The substantive control system set out by the Single Convention is established under 

Article 2, which creates a system of schedules, subjecting different schedules of drugs to 

differing levels of control. Article 3 introduces a system of adding, removing and moving 

drugs between schedules and Article 4 contains general obligations to (a) give effect to 

and implement the provisions of the Convention in the territory of State Parties, (b) to 

cooperate with other States to implement the provisions, and (c) to ‘limit exclusively to 

medical and scientific purposes the production, manufacture, export, import, distribution 

of, trade in, use and possession of drugs.’ State Parties are further required to produce 

estimates and statistics on drug use and production, as well as to limit manufacture and 

cultivation to needs (Arts. 19-22). 

It mandates two bodies with tasks with regards to the treaty: the Commission on Narcotic 

Drugs of the Economic and Social Council with the power to amend the Schedules, make 

recommendations for compliance with the treaty and to communicate on the treaty with 

non-parties (Arts. 5, 8); and the International Narcotics Control Board (now combining 

the Permanent Central Opium Board and the Drug Supervisory Body), with estimating 

drug requirements, administering statistical returns, and providing oversight of the 

Convention (Arts 5, 12, 13, 14, 19). This latter power, under Article 14, includes (a) the 

right to enter into consultations and request explanations from governments where it 
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believes the aims of the treaty are ‘seriously endangered’, (b) to propose remedial action, 

(c) to request the government to carry out a study into the issue, and (d) ultimately report 

to the Council and Commission any failure to remedy the situation through the process, 

including under Art. 14 (2) the power to recommend a halt to the import or export of drugs 

to that State Party and (3) to produce a report on the issue for the Council and parties to 

the Convention.  

Provisions designed to address the smuggling of drugs are found from Article 30 on. 

Article 30 itself limits the trade and distribution of listed drugs to state enterprises or 

licensed persons and companies and requires Parties to set limits on the stockpiles that 

licence holders can accumulate. As the commentary makes clear, the limitations in Article 

30 apply both to the international and non-international trade and were designed to prevent 

diversion from the licit trade into the illicit trade.100 Article 31 (1) then requires restrictions 

relating to the international trade: on the export of drugs to another country or territory 

unless it is (a) in accordance was laws and regulations in that country or territory and (b) 

within the limits of the estimates needed. Article 31 (2) requires as stringent supervision 

over free ports and zones as in other areas and Article 31 (3-11) require licences and 

certificates for drugs and those involved in import and export. Article 31 (12-15) includes 

additional measures for the transit of drugs. All of these measures are highlighted in the 

commentary as preventative measures to stop diversion and are, therefore, primarily 

directed at the illicit trade derived from licit production,101 even if they do not mention it 

explicitly, and are similar to those found in early drug control treaties. 

Article 35 then deals specifically with the illicit traffic in controlled drugs. It requires State 

Parties to (a) nationally coordinate and take repressive action against the illicit traffic, (b) 

assist other Parties in the campaign against the illicit traffic, (c) cooperate with each other 

and with international organisations to maintain a coordinated campaign against the illicit 

traffic, and provide for prompt cooperation (d) between relevant agencies and (e) on the 

transfer of legal papers for the purposes of prosecution. The commentary to Article 35 

highlights that in many national contexts, fragmented and independently operating 

policing services were often facing ‘well-organized international rings of smugglers which 

have vast financial resources, dispose of rapid and effective means of communication and 

transportation, have no respect for national borders and are not hampered by legal 

problems of limited jurisdiction of a particular unit.’102 In part then, Article 35 was 

designed to encourage coordination to counter this. The commentary also highlights that 

Article 35 was designed to be more flexible than similar coordination obligations under 

the 1936 Convention, citing those rules as partially explaining the low numbers of 
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ratifications of that treaty.103 Part of this cooperation effort includes, as highlighted in the 

commentary, an obligation to take all efforts within their power to ‘prevent their territory 

from becoming a base of operation of the illicit traffic in other countries, or a place of 

refuge of drug smugglers’.104 Taken together then, Article 35 requires extensive action 

against smuggling in narcotics, from cooperation to prevention, oversight and 

coordination. 

Article 36 (1) (a) focuses on dealing with illicit operators, requiring adequate punishment 

for measures stemming from the cultivation and manufacture, possession, selling, 

brokerage, transport, transit, importation and exportation of drugs contrary to the 

provisions of the Convention, with a requirement for penalties of deprivation of liberty for 

serious offences. This Article has been identified as, to an extent, mirroring a similar 

provision in the 1936 Convention.105 However a requirement for ‘serious’ punishment 

initially proposed for the Single Convention was dropped during the conference due to a 

failure to agree on the term: states disagreed over its meaning and some feared its 

association with retribution.106 While this ultimately meant that the punishment provisions 

were less stringent than the 1936 Convention,107 it also allowed penalisation for drugs 

offences to be included in a widely ratified treaty for the first time.108 Important to note 

here is though that it did not require punishment for drug users.109 

Finally, Article 36 (2) (a) requires: offences committed in different countries to be 

considered distinct offences and for courts to take into account elements of the crime that 

took place in another jurisdiction;110 the criminalisation of intentional participation; 

foreign convictions to be taken into account; and for the punishment of foreign nationals 

in the country where the offence took place or in the country where they are found, if 

extradition is not possible. Article 36 (2) (b) requires the offences to be extraditable 

offences for the purposes of extradition treaties.  

In sum, while a compromise treaty, to an extent the three objectives for developing the 

Single Convention were met. As UNODC suggests, the first – the consolidation of existing 

treaties – was mostly accomplished, with only the 1936 Trafficking Convention left 

outside its regime. Similarly, some measure of consolidation of international and 

independent oversight mechanisms was also effectuated, with the creation of the 
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International Narcotics Control Board. Finally, it also extended existing controls over 

narcotic drugs, despite not managing to introduce the general prohibition against 

production of narcotic drugs, which some states had requested.111 

The Single Convention is an interesting treaty in many ways. It has been described as, up 

until then, “the most prohibition oriented transnational agreement ever created giving the 

UN unprecedented influence over domestic policy.”112 But also one that was tolerable, as 

it did not require significant adjustments to domestic policy for many, and particularly 

most Western, states.113 It should be remembered that at the time, the US’ War on Drugs 

was not yet underway and, as highlighted above, there was still disagreement among states 

over whether the abuse of controlled substances was a major issue. In that sense, the 

flexibility it provided to states to punish persons involved in the drug industry, without 

requiring the punishment of drug users, fit perspectives at the time.  

In doing so, however, the treaty once again drew on the imagery of past treaties to justify 

the actions it did require. This duality of the preamble in particular, in terms of 

humanitarian purpose on the one hand, and reference to narcotics drugs as an ‘evil’ on the 

other, has been noted as striking, because so little in international law is termed as an ‘evil’ 

– treaties on slavery, apartheid, nuclear proliferation, and torture do not include that 

word,114 although it was also notably used in the preamble to the 1949 Traffic in Persons 

Convention. It was also clearly in many ways also a treaty that addressed smuggling, with 

the replication and development of provisions similar to other treaties that addressed 

prevention and information sharing, as well as the penalisation of smuggling. The 

existence of the commentary is particularly illuminating here, as it demonstrates the role 

that smuggling and combatting international groups of smugglers played in developing 

key provisions of the treaty.  

The Single Convention’s conclusion was of course also not the end of the battle for the 

direction of global drug policy, not even in the short term. Realising too late that the Single 

Convention represented a weakening of restrictions compared to the 1953 Protocol, the 

US Federal Bureau of Narcotics (FBN) launched a domestic campaign against the Single 

Convention as soon as it was concluded. Eventually getting the US State Department 

onside, the FBN then began pressuring Greece and Turkey again to ratify the 1953 

Protocol and bring it into force, alongside discrediting the Single Convention on the world 

stage. As described above, they managed to do this, with Greece and Turkey surprising 

officials at the UN by ratifying the Protocol in 1963 and bringing it into force. This success 
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was short-lived though, as a counter-push by the UN for the Single Convention, including 

a rallying of support at ECOSOC, brought it rapidly into force in 1964, leaving the US 

isolated when 50 states adhered to the Protocol. Ultimately the 1953 Protocol ended with 

the US ratification of the Single Convention in 1967.115 

The Convention also marked the starting point for the ‘war on drugs’ that began in earnest 

seventeen years later, through formally requiring countries who had used certain drugs for 

cultural and health practices for centuries to ban them outside of specific medical and 

scientific use.116 It of course also set the scene for later treaty development and remains 

the basis for international control over narcotic drugs today.117  

4. THE 1970 TRAFFICKING IN CULTURAL PROPERTY CONVENTION 

The next treaty concluded in the UN-era that engaged with smuggling addressed an 

entirely different topic: cultural property. In contrast to the treaties that came before it, its 

development was also not driven by powerful, Western states, nor was it developed under 

the auspices of the UN. Rather, it was an initiative of UNESCO and initiated by countries 

of the Global South suffering a loss of their cultural heritage.  

This topic had initially been discussed at the League but had failed there after a series of 

delays caused by the demands of the ‘market states’ – largely synonymous with richer, 

more powerful states – which were the main acquirers of cultural property. This pattern 

repeated itself to an extent in the development of the 1970 convention. While the treaty 

was successfully concluded, the demands of the US during the negotiations, and the refusal 

of market states to ratify the convention until the end of the 20th century and beginning of 

the 21st, weakened the convention and its impact in protecting cultural property, 

particularly as the treaty does not apply to cultural property obtained before the date of 

mutual ratification for states involved. It has nevertheless been argued as an important 

discoursal and consciousness shift in how states considered cultural property theft.  

I. Background 

Attempts to control the theft and smuggling of cultural artefacts had been made as early 

as the 1920s through the organs of the League. These efforts had intensified in the 1930s 

under the International Museums Office, an agency established under the League’s 

International Commission on Intellectual Cooperation,118 which circulated a draft treaty 

in 1933 on the repatriation of stolen artefacts. The draft came under criticism from the 

Netherlands, Britain and the US around the return of privately held artefacts and was 
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withdrawn, resulting in the Office submitting a further draft in 1937 attempting to address 

those concerns. This draft was sent back for further work, following which the Assembly 

of the League called for a conference to discuss and finalise a treaty on stolen artefacts. 

The above three states, alongside Sweden, were still very reluctant to conclude a 

convention on stolen cultural property however and, much like the League’s attempts in 

the late 1930s to introduce a new trafficking in persons convention, the ongoing opposition 

of these states led the League to postpone the conference until 1939 and ultimately 

abandon it as the world slid into war.119  

UNESCO took up the issue of the protection of cultural property as early as 1946, 

beginning steps that would lead to the 1954 Convention for the Protection of Property in 

the Event of Armed Conflict.120 More directly relevant for the 1970 convention though 

were two recommendations passed in the 1950s and 1960s. The 1956 Recommendation 

on international principles applicable to archaeological excavations promoted the 

development of regulations to ensure that the antiquities trade does not result in smuggling 

of material and recommended that states take measures to prevent secret excavations, to 

validate purchases by museums, and to facilitate the recovery of stolen material from illicit 

excavations.121  

The 1964 Recommendation on the means of prohibiting and preventing the illicit export, 

import and transfer of ownership of cultural property covered many areas that would be 

in the future, 1970 treaty, including encouraging UNESCO members to: implement import 

and export controls and take steps to prevent the illicit transfer of ownership of cultural 

property (Arts. 3 - 5); establish national inventories and institutions responsible for 

addressing the illicit cultural property trade (Arts. 10 and 11); and cooperate with each 

other to prevent theft and to return stolen items (Arts.14-17).122  

That these recommendations were developed and issued in the 1950s and 1960s is no 

surprise. Newly independent states, whose countries had already faced large-scale removal 

of their cultural property during the peak of colonialism, were keen for greater 

international action from the 1950s on to deal with the growth in the illicit theft and sale 
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of cultural property, which was largely being stolen from their countries. These thefts were 

increasingly taking place from museums and archaeological sites directly, while at the 

same time the international art market for cultural property, largely in Europe, was 

growing rapidly.123  

It was the 1964 Recommendation that specifically paved the way for the 1970 Convention. 

The issue of creating a new treaty on cultural property theft had first been raised by Mexico 

and Peru in the 11th General Conference of UNESCO in 1960, both being states that 

suffered from cultural property loss. However, by the 12th General Conference in 1962 it 

was determined that while a new treaty would be desirable, it would be too difficult at that 

point in time to develop one and a recommendation should instead first be prepared. 

Despite this change in focus, the 1964 Recommendation included its preamble a hope that 

a new treaty could be developed124 and work towards this began in the same year, with 

UNESCO appointing a Committee of Experts representing 30 states tasked to draft 

recommendations for a convention. By 1970 and after several rounds of consultation, a 

text had been agreed and was formally adopted at the 16th General Conference. 77 states 

voted in favour of the convention, with one voting against it and eight abstaining. While 

the vote was taken by a show of hands and the division of votes was not recorded, Upper 

Volta (now Burkina Faso), indicated it would vote against the treaty in advance, due to 

disagreeing with a provision on paying compensation to innocent purchasers of stolen 

cultural property.125 

It has been remarked as notable how little the ‘market’ – or destination – states for cultural 

property participated in the process. Neither Switzerland nor the UK participated in the 

expert committee rounds, despite their large art markets, and the US had a somewhat 

antagonistic relationship to the process. It “…remained uninterested until the changing 

political composition of all the international organizations in the late 1960s motivated its 

government to seek better relations with a number of developing States…”.126 Once 

interested in the draft convention, however, it objected to a great number of the positions 

that had already been agreed to. The US government was particularly worried about 

imposing import controls on objects designated as cultural property by the exporting 

country and about regulating internal transfers of cultural property. The US delegation 
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went so far as to introduce a completely new draft treaty at a late stage of the process, a 

move which was not formally allowed under UNESCO rules. Despite these last-minute 

objections and the introduction of a wholly new treaty draft, there was a keen interest in 

securing US participation and the Conference ultimately agreed to several of the US’ 

amendments – interestingly echoing the process in the 1930s where the long-prepared 

draft was derailed by the market states.127 Ultimately the process this time was successful 

however, despite these challenges, and the convention was opened for signature in 1970. 

II. The 1970 UNESCO Convention on the Means of Prohibiting and 

Preventing the Illicit Import, Export and Transfer of Ownership of 

Cultural Property 

The UNESCO Convention is fairly well ratified, with 141 State Parties as of 2022,128 

including several of the countries with large art markets – Switzerland, Japan, the UK, 

France, Italy and the US. All but the latter two of these, however, only ratified in the late 

1990s and early 2000s, 129 some thirty years after the treaty was concluded. 

The preamble to the convention, compared to the other treaties considered here so far, has 

a much greater emphasis on cooperation and the value of cultural property and less about 

the dangers and evil of cultural artifact theft, perhaps reflective of the different nature of 

cultural property as compared to the subjects of other smuggling treaties or of the 

differences in its development. It highlights the benefits of the exchange in knowledge and 

culture for all of humankind (para. 2) and cultural property as being one of the basic parts 

of national culture and civilisation (para. 3). It also emphasises the duty on states to protect 

cultural property from theft, secret excavation and illicit trafficking (para. 4) and the moral 

obligations on states to protect their own and others cultural heritage (para. 5). It lastly 

identifies the role of museums, libraries and archives in ensuring their collections are built 

on moral principles (para. 6). 

Article 1 defines cultural property any property which ‘on religious or secular grounds, is 

specifically designated by each state as being of importance for archaeology, prehistory, 

history, literature, art or science’ and which is part of one of several categories. These 

include: (a) rare collections and specimens of flora and fauna; (b) property relating to 
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history; (c) products of archaeological excavations; (e) antiquities over one hundred years 

old; (g) property of artistic interest; and (h) rare manuscripts and books. 

Under Article 2, State Parties recognise the illegal import, export and transfer of ownership 

– i.e. the smuggling and sale – of cultural property as being a main cause of cultural 

impoverishment and commit to opposing such practices ‘with the means at their disposal’, 

particularly focusing on the causes, on ending current practices, and making reparations. 

Related to this, Article 4 provides the means for association of cultural property with a 

state130 and Article 5 requires the establishment of national services for the protection of 

cultural property. 

Article 3 states that the import, export and transfer of ownership of cultural property 

effected contrary to the provisions adopted under the Convention by State Parties shall be 

illicit. This article has given rise to some speculation as to its meaning, with three distinct 

understandings being advanced: 1) that states are obliged in their national law to regard 

transactions as illicit when they have breached the law of another State Party, whose law 

is in compliance with the Convention; 2) that any import, export and transfer of ownership 

of cultural property effected contrary to the Convention should be regarded as unlawful 

by State Parties under international law even when not covered by national law; or 3) it 

has no extra-legal meaning and is purely declaratory.131 These differing understanding 

have particular relevance in relation to Articles 6 and 7. 

Article 6 requires State Parties to: establish export certificates that certify that the property 

has been authorised for export, only allow export with such a certificate, and publicise that 

export without a certificate is prohibited. Article 7 requires Parties to (a) take measures to 

prohibit museums and similar institutions from acquiring illegally exported cultural 

property from another State Party after the entry of the treaty into force of the convention 

for the states concerned, and (b) to prohibit the import of cultural property stolen from 

museums, religious or secular monuments or similar, provided that the property is 

documented in the institution’s inventory, and to take steps to return any stolen property 

to the State Party in question. It also provides for compensation to be paid to persons who 

have acquired cultural property in good faith. As the UNESCO Operational Guidelines for 

the Implementation of the 1970 Convention132 highlight, the aim of Article 7 was to ensure 
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effective import controls that would ‘protect cultural heritage items and prevent 

smuggling.’133  

Two points are important in relation to this provision and the smuggling of cultural 

property, however. Firstly, Article 7 (a) includes a limitation that measures to prevent 

acquisition only apply after the convention comes into force in both State Parties 

concerned, meaning that cultural property acquired during the height of the colonial period 

is not included, nor is property acquired before both states in question have ratified the 

treaty. The Operational Guidelines here stress that this does not mean that the convention 

in any way legitimizes the illicit trade, and they encourage State Parties in this situation to 

find a mutually acceptable way to deal with any property in line with the spirit and purpose 

of the convention.134 Nevertheless, the legal obligation under the convention only begins 

with mutual ratification. 

Secondly, the confusion under Article 3 is relevant to the way in which Articles 6 and 7 

work together and the asymmetry between them. While Article 6 includes a blanket 

requirement for export certificates, Article 7 (b), as stated above, only prohibits the import 

of cultural property listed in inventories and thereby leaves open a loophole for the import 

and purchase of unlisted property, even if it is an item of important cultural heritage and 

even if no export certificate has been granted.135 While this mistake has been deemed 

accidental and there is some speculation that Article 3 could remedy that situation, the lack 

of clarity around the interpretation of that Article has made it unclear whether it 

definitively does so or not.136 As such, it is unclear whether it would be legal for a State 

Party to allow the import of unlisted stolen cultural property and whether there would be 

any obligation to return said property. 

Article 8 then requires State Parties to establish penalties or administrative sanctions for 

infringing the prohibitions under Art. 6 (b): exporting without a certificate, and 7 (b): 

importing of stolen cultural property. No levels of offences are stipulated, nor is there a 

requirement for deprivation of liberty or an indicate of the seriousness with which the 

offence should be treated, found in some of the other treaties discussed here. The 

Guidelines build on this however, encouraging State Parties to introduce penal penalties 

or administrative sanctions ‘against all those who commit acts prohibited by the 

Convention.’137 In reality though, it appears that the US, Canada and Australia – at least – 
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have several exceptions to the imposition of the heaviest penalties for offences under the 

convention.138 

Article 9 gives State Parties who are facing systematic pillaging of their cultural property 

the right to call on other affected State Parties to participate in concerted international 

efforts to prevent the import, export and international commerce of pillaged materials. 

Article 10 requires the use of education, information and vigilance to restrict the 

movement of cultural property illegally moved out of a country, including considering 

obliging antique dealers to conduct due diligence checks over the goods they receive. It 

also requires public awareness raising over the value of cultural property and the threat to 

it posed by illegal trafficking. These measures are then in many ways similar to the 

measures other treaties have required on cooperation and awareness-raising around the 

potential smuggling of certain items and of people. 

Article 11 prohibits the export and transfer in ownership of cultural property from  states 

under occupation and Article 12 requires respect for the cultural heritage of countries for 

which State Parties have international relations-responsibility and to take measures to 

prohibit and prevent the export, import and transfer of ownership of their cultural property. 

While no mention of this provision is included in the Operational Guidelines, presumably 

because they were only adopted in 2015, it is interesting in relation to the colonial clauses 

under previous smuggling treaties. Although a blanket exclusion of colonial possessions 

from treaty obligations had been removed in the 1949 Traffic in Person Convention and 

the 1956 Supplementary Slavery Convention, this provision seems to go further: it both 

automatically applies to colonies and, in some ways, is more stringent than the rest of the 

convention, requiring measures to prevent and prohibit the export of cultural property, 

seemingly under any circumstances. It therefore makes a stark contrast with the earliest 

treaties discussed here that enabled the easy exclusion of colonies.   

Finally, Article 13 requires Parties to: (a) prevent transfers of ownership likely to promote 

the illicit import or export of cultural property, (b) ensure competent authorities cooperate 

in the restitution of stolen cultural property, (c) admit actions brought by rightful owners 

of cultural property, and (d) recognise the right of other parties to designate items as 

cultural property and to facilitate the recovery of property that has been exported.  

Oversight is provided in Articles 16 and 17. The former requires State Parties to include, 

within their annual reports to UNESCO, information on actions, legislative and otherwise, 

they have taken and their experience in addressing the trafficking of cultural property. 

Article 17, on the other hand, allows for State Parties to call on the assistance of UNESCO 

to stem theft (Art. 17(1)), but also allows UNESCO to conduct research and publish 
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studies on the illicit movement of cultural property (2); make proposals to State Parties for 

the implementation of the Convention (4); and at the request of State Parties, mediate 

disputes between parties over implementation of the Convention (5). Oversight is also 

provided by the Meetings of the State Parties to the 1970 Convention. No specific 

provision was made for this originally, and the first meeting took place only in 2003, with 

the second in 2012. At that latter meeting however, it was decided that meetings would 

henceforth be held every two years.139 

Ultimately then and in sum, the 1970 Trafficking in Cultural Property Convention is in 

some ways very similar to other smuggling treaties, but in other ways markedly different. 

While it contains many of the same elements as other smuggling treaties, including 

penalisation requirements and import and export restrictions, these provisions are in some 

cases weaker. Provisions on import and export restrictions, for example, lack symmetry 

and potentially allow for the import of illicitly exported cultural artefacts without 

breaching treaty provisions. If we compare this to the drugs conventions in particular, the 

differences are stark, with drugs conventions since the League-era containing detailed 

provisions on export and import designed to make it difficult to move controlled 

substances across international borders except in very specific circumstances. This has 

resulted in the regime it created being described as primarily diplomatic and cooperative, 

rather than prescriptive.140 Requirements for penalisation are also somewhat weaker in this 

treaty than in contemporaneous treaties that address smuggling and resemble much more 

provisions seen in older treaties. Article 8 contains the only explicit requirement to 

establish sanctions and gives states both the option to make these sanctions administrative 

only and complete discretion on levels of intent and complicity, latitude that was not given 

in other treaties discussed here since the 1920s and 30s.   

The lack of retroactivity for stolen cultural property also represents a key weakness of the 

regime. This impact is felt both in the sense that smuggled artefacts remain culturally 

important regardless of when they were stolen and far beyond the conclusion of the 

convention, and in the fact that key market states even then reduced their obligations under 

the convention by only joining it after a substantial period of time had passed. The US, for 

example, even as an earlier ‘market State’ ratifying country, did not ratify until 1983, 

meaning that imported stolen cultural artefacts in the 13 years in between the conclusion 

of the convention and it joining were also not subject to treaty provisions.141 

One theory advanced to explain the differences between this treaty and other treaties 

addressing smuggling is that, despite parallels made with drugs smuggling, the issues are 
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quite different from a control perspective. The argument is built along the lines that drugs 

have a large market, with very few suppliers and therefore it makes sense with drugs to 

control the supply. Cultural artefacts conversely can have many suppliers, but a limited 

number of dealers and purchases and therefore it makes sense to control the purchasers.142 

This explanation however does not align well the provisions of the treaty, which indeed 

focuses more on supply and preventing export of cultural property than it does on imports 

and policing the art markets of richer countries. It is perhaps better explained in the 

reluctance of the ‘market states’ – which also happen to be powerful countries143  – to 

create an international treaty on this issue and, indeed, to police their own markets. As 

explained above, while all states can be affected by the loss of cultural artifacts, a strong 

treaty was of particular interest to states actually losing high levels of cultural artefacts, 

which tended to be economically poorer and less powerful states.144 Powerful market 

states, on the other hand, had already succeeded in resisting in similar treaty during the 

League-era and, while the political situation drew the US into supporting treaty 

development in the 1960s, the political strength of the US and its reluctance to take action 

led it to weaken treaty provisions. A clear example of this is in Article 7, which was based 

on a US proposal and includes the term in 7 (a) “consistent with national legislation” at 

the US delegation’s request. This provision was intended to limit the scope of obligations 

“to museums whose acquisition policy are controlled by the State”,145 and which would 

effectively limit the US’ obligation to at most four institutions.146 It is also evidenced by 

key market states holding-off ratifying the treaty for another thirty years, due to concerns 

that even in its watered-down form, it “favoured the interests of States of origin over 

market States”147. 

The ultimate results of the treaty are mixed. Until the market states ratified in the late 

1990s and into the 21st century, there was concern that the convention was “fatally flawed 

in that it lacked support from the market states and would never achieve anything.”148 It 

was also argued though that the convention represents part of a long process of gradually 

increasing controls over cultural property149 and that it has, in particular, been successful 

in awareness-raising and raising public consciousness over the issue of cultural property 

theft. The recognition of its limitations in terms of prevention and enforcement was also 

somewhat addressed through the development of the UNIDROIT 1995 Convention on 

Stolen or Illegally Exported Cultural Objects,150 which focuses on the restitution of stolen 
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cultural artefacts. However, despite their ratifications of the 1970 UNESCO Convention, 

interesting in this is that the key market states are largely yet to ratify the UNIDROIT 

convention. It has been suggested therefore, that the increase in their ratifications of the 

1970 convention at the end of the 20th century was done to deflect attention away from 

their lack of ratifications of the more stringent 1995 convention.151 

5. THE 1971 PSYCHOTROPIC SUBSTANCES CONVENTION 

The year following the adoption of the UNESCO Convention saw the conclusion of the 

second major drug control treaty of the UN era. This took place despite the ambition, just 

ten years prior, for the Single Convention to be the sole consolidating treaty. The 1971 

Psychotronic Substances Convention was designed to address the growth in new 

substances that were not covered at the time of the Single Convention, in particular 

substances manufactured in Europe and North America. The fact that these substances 

were manufactured in Europe and North America explains in part the need for a new 

convention: while there is little scientific difference between substances covered by the 

Single Convention and those covered by the Psychotropic Substances Convention, with 

both hallucinogenic cannabis and stimulant cocaine included in the Single Convention,152 

this artificial distinction and new treaty was able to create a regime that had looser controls 

and that, therefore, better suited Western pharmaceutical interests. This successful push 

understandably caused tension with states where culturally associated cultivated drugs 

were subject to the more stringent Single Convention conditions. What was less 

controversial though were the smuggling provisions, which were the part of the treaty that 

remained just as strong.   

I. Background 

Just at the time the Single Convention was coming into force and despite efforts to exclude 

psychotropic substances from international control by European and North American 

manufacturing states, the wealthy countries of Europe and North America suddenly faced 

an exponential growth in the use of psychotropic substances within their own countries. 

While Japan had instituted a major methamphetamine crack-down in the 1950s after an 

outbreak of use, in Western Europe so-called “psychotropics” were little controlled, were 

thought to be non-addictive and were used recreationally. As they became widely 

prescribed by the medical industry, their addictive properties became more apparent, with 

the UK and Scandinavian countries experiencing a growth in the use of amphetamines and 

LSD.153  
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At the same time the US was seeing an increase in heroin use, notably described as being 

“from the ghettoes to encumber a notable segment of the population”,154 a quote which 

has close echoes to the racialised perception of cocaine use by African American 

communities in the US in the early 20th century. It was also seeing increased opiate 

addiction as a result of its use as a stimulant for soldiers during the Vietnam war.155 In the 

US in particular, media reports also began to associate LSD with “insanity and self-

destruction”.156 Similarly to the media reporting of marijuana in the 1930s, publications in 

the 1960s wrote strongly worded denunciations of the effects and risks of LSD that were 

far from the likelihood of ill-effect in reality. This was further compounded by a (later 

discredited) study that linked LSD to chromosomal damage and resulted in news articles 

extolling the dangers to foetuses from a parent’s single use of LSD.157 As some states 

introduced stricter domestic laws to respond to the emerging panic around manufactured 

drugs, smuggling grew between those with stronger and weaker regulation and 

enforcement.158 Divergence also began in the 1960s on the way to deal with already 

controlled substances, with countries such as the Netherlands departing to an extent from 

the strict supply-control method that had been in place since the 1920s and starting to 

decriminalise the use of certain drugs, while still focusing on strong controls over the 

smuggling of others.159  

Further, as controls began to come into force in some European and North American 

countries, pharmaceutical companies started more aggressive marketing of their products 

to Latin American, African and Asian markets.160 The resultant rise in use of manufactured 

drugs outside of Europe and North America saw governments in Latin America, Africa 

and Asia becoming increasingly concerned about their availability. Alongside the Soviet 

Bloc, several governments in these three regions began denouncing the hypocrisy of the 

free availability of these drugs compared with those subject to the Single Convention and 

started increasing controls on substances manufactured in Europe and North America.161 

This approach found support in Scandinavian countries, who had changed their policies 

and were frustrated at the failure of other European countries to sufficiently control 

production of psychotropic substances.162  
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In response to this, in the late 1960s, the UN Legal office, WHO and ICNB all began 

calling for a new treaty on psychotropic substances163 and, in 1968, ECOSOC called for 

urgent measures to control LSD and similar, hallucinogenic substances, recalling a similar 

1967 World Health Assembly resolution. In its Resolution 1968/1294(XLIV), ECOSOC 

announced it was convinced of the problem and very dangerous consequences of the abuse 

of LSD and similar substances (para 1) and had deep concern at reports of serious damage 

to health as a result of their abuse (para 4). The resolution called for (1) governments that 

had already controlled these substances to examine their measures with a view to more 

stringent control and (2) for all governments to prohibit the use of LSD and similar 

substances to medical and scientific purposes, and to prohibit the import and export of 

these substances, except by authorities or organisations specifically approved for that.164  

Despite the Resolution, the manufacturing and control-focused camps remained divided 

as discussions on a new treaty on psychotropics began at the end of the decade: 

Scandinavian countries, the Soviet Bloc and countries producing narcotics controlled 

under the Single Convention began pushing for strict controls, the US took a middle 

position as both a country concerned about drug abuse and one with a large pharmaceutical 

industry, while the pharmaceutical companies themselves, and those countries with big 

pharmaceutical sectors – Switzerland, West Germany, Austria, the Netherlands, and 

Belgium – supported a new convention that would have minimal but consistent regulation: 

enabling legitimate manufacturers to operate without much restriction in a field cleared of 

black market manufacturers.165 

The 1971 Conference that took place to draft the treaty has been described as one where 

manufacturing states tried their best to weaken controls over substances that, in the end 

had only a questionable distinction from the narcotics controlled under the much tougher 

Single Convention,166 and that developed a treaty partly made at the behest of the 

pharmaceutical companies.167 Indeed, pharmaceutical companies were heavily present at 

the Conference as part of the delegations of several countries168 and the resultant treaty 

reflected this changed situation as compared to the Single Convention, with powerful 

states going from campaigning for strong standards to demanding weaker controls.  
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II. The 1971 Convention on Psychotropic Substances  

The Psychotropic Substances Convention is well ratified, with 184 State Parties as of 

2022.169 The preamble to the 1971 Convention notes concern ‘with the health and welfare 

of mankind’ (para 1) and with the social and health problems resulting from the abuse of 

psychotropic substances (para 2). It further states the determination of Parties to prevent 

and combat their misuse and the illicit traffic in these substances (para 3), as well as the 

need for ‘rigorous measures’ (para 4) and coordinated action (para 6), while 

acknowledging that there are legitimate medical and scientific uses for psychotropic 

substances (para 5). To a large extent then, the stated reasons in the preamble reflect those 

given for the Single Convention. A difference, as noted earlier, being the absence of the 

word ‘evil’ from the preamble: one that has been attributed to the influence of the 

pharmaceutical industry.170 

Following the pattern of the Single Convention, the treaty again sets out the drugs it listed 

in a series of schedules.171 A major difference here though, is that unlike all previous drug 

control treaties, the Psychotropic Substances Convention does not automatically include 

derivatives of base substances listed. This provision, an apparent demand of the 

manufacturing states,172 means that each substance needs to be specifically added. This 

has been described as practically impossible “as new derivatives are constantly being 

created, and they comprise 95 per cent of the substances created by pharmaceutical 

firms”.173 It also requires strict controls only for Schedule I substances, which comprise 

largely of street drugs, with most pharmaceutically-produced substances subject to the 

weaker controls listed under Schedules II and III.174 For the most part though, and 

particularly relating to the smuggling of psychotropic substances, the rest of the treaty was 

largely drawn-up along the lines of the Single Convention.  

Article 1 defines ‘psychotropic substance’ as anything listed in one of the schedules (e) 

and, as in the Single Convention, it describes the ‘illicit traffic’ as both the traffic and 

manufacture of psychotropic substances (j). Again similarly to the Single Convention, the 

majority of articles address the mechanisms for domestic control over substances, as well 

to the roles of the World Health Organization and International Narcotics Control Board 

in overseeing, collecting and releasing information on psychotropic substances. In 
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response to US concerns around oversight, it did though increase the powers of the Board, 

which were also part of the upcoming revisions to the Single Convention,175 discussed 

below.  

Relevant for smuggling, the treaty includes an obligation under Article 16 to supply the 

UNSG with a report on any case of trafficking in psychotropic substances that Parties 

deem important due to a) it showing new trends, b) the quantity of controlled 

psychotropics involved, c) it demonstrating sources of supply, or d) the methods 

employed. According to the official commentary, this serves two purposes: support to the 

UN-led international campaign against psychotropic substances and in their review of 

country cases, and assistance to cross-border police cooperation.176  

The main preventative smuggling provisions are included in Article 21. This article copies, 

virtually word-for-word, Article 35 paragraphs (a) to (e) of the Single Convention,177 

including obligations on coordination of action, assistance between State Parties and 

facilitation of the transmission of papers for judicial proceedings, where carried out. One 

difference is that the Psychotropic Substances Convention also includes provisions on 

information sharing, which were only added to the Single Convention by virtue of the 

1972 amendment.178 These, in (b) require Parties to transmit reports to each other on cases 

of illicit traffic or seizure, that would be transmitted to the UN Secretary-General under 

Article 16. 

Article 22 then contains penal provisions aimed, according to the commentary, at ensuring 

adequate penalties to act as a deterrent to illicit trafficking exist, that participation is 

included as part of the scope of offences in all jurisdictions, and that traffickers would not 

be able to escape prosecution on technical grounds, due to legal loopholes between State 

Parties.179 Provisions under Article 22 again follow closely the formula of the Single 

Convention, as well as the 1936 Trafficking Convention,180 in requiring, subject to 

constitutional limitations, actions contrary to the Convention be (1)(a) liable for 

punishment and that serious offences be liable for ‘adequate punishment, particularly by 

imprisonment or other penalty of deprivation of liberty’ and containing clauses: on (1)(b) 

treatment instead of or in addition to punishment; (2)(a)(i) the treating of acts across 

jurisdictions as distinct offences; (2)(a)(ii) criminalisation of participation; and (2)(a)(iii) 
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taking foreign convictions into account for establishing recidivism. A difference compared 

to the Single Convention exists with regards to extradition however: while in that treaty it 

was stated that offences ‘shall be deemed to be included as an extraditable offence in any 

extradition treaty’, Article 22 (2)(b) of the Psychotropic Substances Convention merely 

makes their inclusion as extraditable offences ‘desirable’.  

The 1971 Convention then for a large part replicates the provisions of the Single 

Convention, particularly in the way it addresses smuggling. In seeking to placate the 

powerful manufacturing states and the pharmaceutical companies, the 1971 Convention 

however established weaker controls for similar substances to the Single Convention. This 

was done through creating a wholly new and mostly arbitrary category of substances now 

called ‘psychotropic’. These weaker controls manifested most explicitly in the change to 

the way substances were listed as compared to the Single Convention, with derivatives 

only included if they are explicitly added,181 but also appeared in the looser controls 

established over scheduled substances falling outside of Schedule 1.  

At the same time, the 1971 Convention replicated the strong provisions against trafficking 

and smuggling, including on the punishment of those involved. This was the same for all 

scheduled substances and included again a definition of trafficking that included both 

smuggling and illicit manufacture. Ultimately, what this results in is a regime that appears 

to consider psychotropic substances as of lesser harm than those listed under the Single 

Convention, but that nevertheless treats the trafficking and smuggling of those substances 

just as stringently. 

III. The Single Convention Amended  

The conclusion of the 1971 Psychotropic Substances Convention was followed within the 

next year by the revision to the Single Convention, developed after pressure from the US 

and briefly explored here.  

As discussed earlier in this chapter, the US had begun pushing for amendments to the 

Single Convention even before it came into force, due to their perception of it not being 

strict enough, and had voted against a 1962 ECOSOC resolution inviting governments to 

sign and ratify the new treaty. The US finally ratified the Single Convention in 1967, but 

then immediately embarked on a further campaign to amend it.182  

The issue had become particularly important domestically due to the expansion of drug 

use in the US in the intervening years, with estimates of up to 24 million US users of 

cannabis and 500,000 heroin users by 1970/1971. Illicit supplies were in particular coming 

from the diversion of licit production in Turkey and from illicit production in South-East 
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Asia.183 US global drugs policy had also become more aggressive at the end of the 1960s 

and early 1970s as, in response to this growing domestic drug use. Of note, the Nixon 

administration had launched the ‘war on drugs’, within which “officials found it politically 

expedient to locate the source of trouble abroad.”184 In response to this, it was able to put 

pressure on the UN, against the wishes of producing states and the Soviet Bloc, to convene 

a new conference, called in 1971 and convened in 1972, with the aim of amending the 

Single Convention.185  

States at the 1972 Conference largely agreed to US demands, due to the limited changes 

that were eventually negotiated. The amendment increased the powers of the INCB 

moderately, including an area relevant for smuggling: allowing the Board to reduce the 

licit production quota of a State Party when they considered that there were insufficient 

controls over licit or illicit production and that there was, therefore, a risk of substances 

entering the illicit traffic. Additional changes focused on controlling production, with 

some language added on treatment for drug users as alternatives to imprisonment.186 

Finally, from a smuggling perspective, as mentioned above, Article 13 (f) and (g) increased 

information sharing requirements also under the Single Convention, including on illicit 

trafficking, and Article 38 bis was added, which states that where a Party considers it 

desirable for combatting the illicit traffic, it can promote the establishment of regional 

agreements for centres of scientific research and education into the illicit traffic and use 

of controlled substances.  

Overall, though, while US interest in combatting drugs smuggling had increased, the 

amended treaty did little more than strengthening oversight mechanisms and adding new 

cooperation methods to combat the smuggling of substances listed under the Single 

Convention. 

6. CITES 1973 

One year later saw the conclusion of another treaty that addressed smuggling: the 

Convention on International Trade in Endangered Species of Wild Fauna and Flora – 

CITES. This treaty was developed at the behest of wildlife groups, concerned with the 

possible extinction of certain animals as a result of wildlife trading. While the treaty itself 

is in a large part about the illegal trade in and smuggling of wildlife, it focuses more on 

the control over the licit trade, with provisions specifically designed to address smuggling 

remaining vague, particularly those on penalisation. In a way then, it resembles more 
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closely the earlier drugs smuggling treaties than other treaties addressing smuggling within 

the UN-era.  

I. Background 

The development of CITES lay in a growing fear of species loss and the extinction of 

certain species, as well as the environmentalist movement, during the late 1960s.187 

Concern around the over-exploitation of specific animal species had already led to the 

development of several treaties, going back at least to the 1911 North Pacific Fur Seal 

Convention between the US, UK, Japan and Russia,188 which sought to limit the hunting 

of seals and otters in the North Pacific Ocean and Bering Sea. Specific concern about the 

trade in endangered species began to grow in the 1950s however, and was initially 

confined to big cats, primates and crocodiles.189  By the 1960s, this concern had grown to 

the extent that the International Union for Conservation of Nature (IUCN) – an 

organisation with government and civil society members190 – called for governments to 

take action on the wildlife trade itself.191   

Despite this concern, it has been argued that the evidence on which it was based was 

mostly lacking, with a great deal of discussion around trophy hunting, for example, which 

has since been understood as a minor threat. This call also focused on importing countries 

respecting the export restrictions of other countries, a measure swiftly deemed impractical 

due to the lack of central database of all export restrictions on flora and fauna.192 At this 

time, in addition to the IUCN, wildlife conservationists were particularly important in 

pushing the issue into the international sphere,193 echoing the role of civic groups in other 

smuggling treaties. 

In the 1963 General Assembly of the IUCN a specific call for a new international treaty 

was approved and the organisation began to engage on the issue with the UN and the 

General Agreement on Tariffs and Trade machinery. Governments also began acting 

nationally to ban the trade in certain furs and skins, with the US passing legislation on this 

in 1969. The US approach, which banned the import of certain species regardless of 

whether an export ban was in place, heavily affected the development of the treaty, which 
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was concluded at a conference of 80 states in 1973.194 This conference lacked however the 

participation of many countries important in the trade of flora and fauna and only had 

representation from the diplomatic missions of several middle- and lower-income 

countries, rather than technical specialists.195 

II. The 1973 Convention on International Trade in Endangered Species of 

Wild Fauna and Flora  

As of 2022, there were 184 State Parties to the CITES,196 with this time the United States 

the first to join.197 The preamble to CITES highlights the need to protect wild flora and 

fauna for future generations (para 1), the increasing value of wildlife (para 2), as well as 

the need for international cooperation for the protection of wild flora and fauna against 

exploitation (para 4). Compared to other treaties discussed here and similarly to the 

UNESCO Convention, the preamble of CITES then focuses more on establishing the issue 

as one where states need to work together now to guard against future problems rather 

than on the morality of the trade in wildlife. 

This is reflected in the substantive provisions of the convention. Article I, similarly to 

other treaties discussed here, sets out definitions. Article I (c) defines trade under the treaty 

as ‘export, re-export, import and introduction from the sea.’ Interesting to note here also, 

is that trade is not limited to buying and selling and can mean mere movement between 

states without a financial aspect.198 Article II, in a line reflective of the Single and 

Psychotropic Drugs Conventions, sets out a series of appendices, inclusion in each of 

which triggers a different level of responsibility for State Parties. Appendix I for species 

at threat of extinction and which are or may be affected by trade, for example, requires 

parties to introduce ‘particularly strict’ regulation that only permits trade in exceptional 

circumstances, Appendix II species are those who may become at risk of extinction 

without strict regulation or which need to be regulated to control the trade in those species, 

while Appendix III includes species regulated in one State Party and with which they need 

assistance in controlling the international trade.  

Article III sets out in detail a system of import, export and re-export certificates for the 

trade in Appendix I species, including requiring positive assessments on granting the 

certificates from Scientific and Management Authorities of the states exporting and 

importing the species. Articles IV and V set out similar, but gradually diminishing 
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requirements for the export and import of Appendix II and III species respectively. The 

requirement for both import and export certificates for Appendix I species has been 

highlighted as particularly important due to the differing information exporting and 

importing states will have about species conservation and as a barrier to the illicit trade, 

in that it would require double bribery of officials or double forgery of documents.199 

These are also the primary articles that seek to prevent the smuggling of listed species. 

Related to this, Articles VI and VII set out technical requirements for permits and 

certificates, and exemptions to the above requirements respectively.  

Article VIII, in some ways similar to other treaties discussed here, includes obligations on 

State Parties to enforce and implement the Convention, including enforcement of the 

import and export restrictions, and therefore also addresses the smuggling of listed species. 

It requires (1) the penalisation of the trade in specimens of species in violation of the terms 

of the Convention and the confiscation or return of such specimens. It is limited to and 

does not expand on this though, and the rest of the article is focused, amongst other issues, 

on (2) a non-mandatory reimbursement for expenses in confiscating species, (3) 

facilitating formalities for trade without delay, and (4) and (5) return and care for 

confiscated species. There are requirements to share information with the Convention 

Secretariat in paragraph seven of this article, but these focus on convention 

implementation and do not explicitly require reporting on the illicit trade. Early drafts of 

the treaty had included more extensive penalisation requirements: an obligation to penalise 

attempt to act in any way contrary to the Convention’s provisions, and a specific 

requirement to criminalise the retail sale of unlawfully acquired specimens, but these were 

ultimately removed as the treaty got watered down. Earlier versions also contained 

suggestions for both more frequent and less frequent reporting – with France at one point 

suggesting reporting every two years and the US suggesting monthly reports.200  

Supervision of the Convention is provided by the Conference of the Parties, which under 

Article XI convenes once every two years to review the implementation of the convention, 

as well as to add species to Appendices I and II. It is also possible for the Conference under 

this Article to issue recommendations for improving the convention’s effectiveness. 

Disputes over the interpretation or application of the Convention should first go to 

negotiation between the two or more State Parties, and then to the Permanent Court of 

Arbitration if no resolution can be found under Article XVIII.  

CITES has been praised as a positive step for conservation, but it has also faced critique, 

with authors arguing that – in some ways similarly to the 1970 UNESCO Convention – it 

did more to raise awareness of the issue of the illicit wildlife trade, than to actually 

conserve the flora and fauna listed, which have needs beyond CITES obligations.201 Even 

 
199 ibid 57–58. 
200 ibid 215–216, 235–237. 
201 Huxley (n 187) 3. 



Chapter 5: Pre-1990 United Nations era treaties 

207 

 

after its conclusion it was not an easy treaty to grapple with: despite aiming to control the 

trade in species, there was little information on how to do so within the treaty and little 

experience amongst parties on actually doing so. Vague terms, for example around what 

counted as a listed species-derivative or how to schedule new species, led to further 

debates and discussions amongst Parties during its first years of existence. This was 

compounded by a continuing lack of agreement on whether the treaty was more about the 

illegal trade or about exploitation of resources at their source,202 with US actions 

suggesting that “they also believed that legal exploitation in some developing countries 

should be curbed.”203   

Ten years after it was concluded, few higher income countries were effectively 

implementing the convention’s provisions. This had changed by 2000, when it was 

considered to have become much more effective at preventing the illegal trade to a large 

extent. It has been considered less successful though in preventing the decline and 

extinction of species.204 

In terms of smuggling, it is also a somewhat limited treaty. In many ways it was designed 

to exactly address a smuggling issue: its essence is on curbing the illicit trade in listed 

species, which by the nature of the trade made it an issue of smuggling. At the same time, 

its provisions are look much more like those found in treaties developed fifty years before, 

that focused on regulating the licit trade as a way to address the illicit, than more 

contemporaneous treaties that included more detail around prevention and criminalisation.  

7. THE 1977 NAIROBI CONVENTION  

Unlike the other treaties discussed here, the 1977 International Convention on Mutual 

Legal Assistance for the Prevention, Investigation and Repression of Customs Offences – 

or Nairobi Convention – was not designed to address a specific situation. Rather it was 

created as a general treaty under the Customs Co-operation Council (CCC) (now World 

Customs Organization) to harmonise national rules on mutual legal assistance for customs 

offences. It is interesting from a smuggling perspective though, as it specifically included 

reference to addressing smuggling and has two protocols that were designed to facilitate 

cooperation against smuggling in two situations addressed by other treaties discussed here: 

the smuggling of cultural artefacts and the smuggling of controlled substances. As such, 

while in general a relatively specific treaty and one that has to date not received the large 

numbers of ratifications other treaties discussed here have, it brings together some of the 

issues discussed and specifically looks at them in terms of smuggling and customs control.   
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I. Background 

The development of the Nairobi Convention came out of a longer process of 

recommendations and work by the CCC. An initial Recommendation of 28 June 1954 had 

established a system for pooling information on persons convicted of customs offences 

with the CCC secretariat, which was extended by the Recommendation of 8 June 1967 to 

also include information sharing relevant to smuggling, including on places, methods, 

goods likely to be subject to smuggling, and trends in smuggling. The CCC had also 

become concerned about drugs by the 1960s, alongside the general trends that led to the 

Single Convention and adopted in 1967 a Resolution inviting members to provide mutual 

legal assistance to each other between their respective customs authorities with the aim of 

addressing the illicit traffic in narcotic drugs and psychotropic substances,205 interestingly 

addressing the latter before the creation of the 1971 convention.  

This was followed in 1971 by a further Recommendation on controlled substances, this 

time encouraging mechanisms for the spontaneous exchange of information on the illicit 

drugs traffic. In 1973 another Recommendation was issued, this time drawing attention to 

the 1970 UNESCO Convention and encouraging members to establish mutual legal 

assistance on smuggled cultural property. Finally, in 1975, a Recommendation was issued 

on information sharing, mandating the Secretariat to share information gathered on 

customs offences with Member States.206 

At the same time as these Recommendations were under development, a push for a new 

treaty had also been underway. A model bilateral Convention on mutual legal assistance 

for customs offences was published in 1967, as a response to states’ concerns over 

difficulties in establishing measures on the basis of the Recommendations alone. By the 

1970s though, it was clear for many states and the Council that an international agreement 

would be needed, as concerns over smuggling and its international aspects increased. Work 

began on this through the CCC’s Permanent Technical Committee in 1974 and, by 1977, 

the treaty was completed and opened for signature.207 

II. The 1977 International Convention on Mutual Legal Assistance for the 

Prevention, Investigation and Repression of Customs Offences  

The 1977 Nairobi Convention is one of the few conventions before the Migrant Smuggling 

Protocol to actually use the word ‘smuggling’ in its text. Article 1, on definitions, defines 

smuggling in (d) as “Customs fraud consisting in the movement of goods across a Customs 

frontier in any clandestine manner”.  
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The Convention, as the name would suggest, is built around mutual legal assistance for 

customs administrations and does not, therefore, contain broader provisions around 

smuggling prevention or on the penalisation of smugglers. Rather it sets out in Articles 2 

– 4 the general provisions around providing mutual legal assistance on customs offences, 

as well as provisions around information sharing and communication in Articles 5 – 8. It 

also provides for a Technical Committee in Article 12, which has the task, amongst others, 

of issuing opinions on the interpretation of the Convention’s provisions and to take action 

likely to further the aims of the Convention, such as studying new methods and procedures 

for addressing customs offences. 

The utility of the convention is however in the eleven annexes, each of which State Parties 

to the main convention have to separately ratify. These annexes range from providing a 

basis for information sharing on customs offences (Annex I), to assistance on verifying 

documents (Annex III) and allowing customs officials of other Parties to testifying during 

proceedings (Annex V). Particularly relevant for smuggling though are Annexes IV, IX, X 

and XI. 

Annex IV provides for assistance on surveillance. Specifically, it allows a customs 

administration of one State Party to request the customs administration of another State 

Party to extend surveillance for a period of time over (a) a person or persons ‘reasonably 

believed to be professionally or habitually engaged in Customs offences’ in the requesting 

State Party, (b) the movement of goods reported as giving rise to customs offences in the 

requesting State Party, (c) places reasonably believed to be used for the illicit importation 

of goods into the State Party and (d) vehicles, including ships and places, reasonably 

believed to be used to commit customs offences in the requesting State Party. In other 

words, this Annex largely provides for assistance in surveillance of those engaged in 

smuggling. 

Annex IX covers information sharing. It requires in Article 1 the provision of information 

that is of international interest to the Secretary General of the World Customs Council for 

the purposes of creating a central index and of preparing summaries and studies on trends 

in customs offenses, as detailed in Article 2. It mandates the Secretary General to circulate 

this index to the customs officials of State Parties (Art. 4). Under Article 8 State Parties 

are required to provide information for this index of persons final convicted of smuggling 

offences over a value of USD 2000 and, where appropriate, persons suspected of 

smuggling or caught smuggling but not yet finally convicted. The details that should be 

included about these persons are specified under Article 9 and includes their name, address 

and citizenship, as well as physical characteristics, the nature of the offence and the nature 

and amount of penalty given. This article also includes requirements to provide details on 

legal persons involved. Article 10 provides that this information on natural persons shall 

be circulated ‘at least to the countries of citizenship/nationality and residence and to the 

countries visited by the person during the past 12 months.’  Article 11 requires the 



Chapter 5: Pre-1990 United Nations era treaties 

210 

 

provision of information on persons convicted or suspected of other customs fraud 

offences, and Article 13 requires information on methods of smuggling. Article 15 then 

requires Parties to supply information on vessels that have been involved in smuggling. 

Ultimately then, this Annex requires the compilation of information for a detailed, global 

database of smugglers and suspected smugglers able to be shared with State Parties. 

Annexes X and XI on the other hand relate to specific types of smuggling and are 

interesting, from the perspective of this work, because, as highlighted above, they a link 

to other treaties discussed here. Annex X is entitled ‘Assistance in action against the 

smuggling of narcotic drugs and psychotropic substances’. Article 1 of this Annex 

specifies that it is designed to complement the provisions of the Single and Psychotropic 

Drugs Conventions for Parties to those conventions. Article 3 requires customs 

administrations to communicate to other customs administrations: (a) details on known or 

suspected operations that are or are likely to give rise to the smuggling of substances 

controlled by the two drugs conventions; (b) information on persons known to be engaged 

in smuggling operations under (a), and, where allowed, suspected of being engaged in 

those operations, as well as of vessels used or suspected of being used; (c) new ways being 

used for smuggling controlled substances; and (d) new products used as controlled 

substances and subject to smuggling. Article 4 allows customs administrations to request 

the customs administration of another State Party to provide surveillance for a specified 

period over: (a) the movements, especially entry and exit into the State Party, of persons 

reasonably believed to be engaged in the smuggling of controlled substances;  (b) the 

movement of controlled substances reported to be giving rise to important illicit trafficking 

into or out of the requesting Party, (c) particular places where controlled substances are 

building up; or (d) vessels, including ships and aircraft, reasonably believed to be used for 

smuggling controlled substances. Articles 5 – 8 cover the possibilities and rules of customs 

administrations gathering evidence on controlled substance smuggling for requesting 

Parties, as well as for the presence of foreign customs administrations in another State 

Party to gather evidence and participate in investigations. Article 10 again requires the 

Secretary General to create an index and publish information on trends, with Art. 12 

obliging the Secretary General to circulate information to State Parties. Articles 15 -21 

specify the information that State Parties should furnish on persons, methods and vessels 

for the index, which corresponds to the information collected in Annex IX. 

Annex XI then covers ‘Assistance in action against the smuggling of works of art, antiques 

and other cultural property’ – linking to the 1970 UNESCO Convention. Similarly to 

Annex X, Article 1 of this annex references the 1970 treaty, making it clear that the items 

covered are those covered in Article 1 of the 1970 treaty and that it is designed to 

supplement the implementation of that treaty for State Parties that have also accepted the 

annex. The annex then follows in broad terms the structure of Annex X. Article 3 requires 

customs administrations to communicate with other, concerned, customs administrations 
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about known or suspected operations to smuggle art, antiquities or other cultural property, 

persons known to be involved or, where allowed, suspected of involvement in these 

operations, and new means or methods being used for this smuggling. Article 4 covers 

surveillance, with customs administrations of State Parties being able to request other 

customs administrations to put persons reasonably believed to be ‘professionally or 

habitually engaged in smuggling’ under surveillance for a specified period, as well as 

particular cultural objects and vessels.  Articles 5 – 8 similarly cover evidence gathering 

and cooperation in investigations, while Articles 10 – 19 again cover the creation of an 

index and information sharing. Here though the specifics of information on vessels 

engaged in smuggling are, for an unknown reason, not included. 

The Convention entered into force in 1980.208 As mentioned above, State Parties are not 

required to adhere to the Annexes upon ratification of the treaty, beyond at least ratifying 

one annex. There were 52 State Parties as of 2022 to the treaty as a whole, while Annex 

IV had 30 adherents, Annex IX 39, Annex X 45 and Annex XI 34.209 Of the states most 

closely involved in the drugs and cultural artefacts convention processes, the US, 

Switzerland, Mexico and Peru are not a party to the treaty at all, while three of the main 

‘market states’ for cultural artefacts - the UK, France, Italy - have not adhered to the 

cultural property annex despite being parties to the treaty and having adhered to Annex 

XI. 

The Nairobi Convention is then an important linking treaty for the issues of drug control 

and cultural property. It is also an important smuggling treaty in its own right, including 

several measures designed specifically to address smuggling, including extensive 

provisions in Annexes IV and IX covering the surveillance of and sharing of information 

on those involved – and suspected of involvement – in smuggling. In both these annexes, 

as well as within the two situation-specific annexes discussed here, provisions go further 

than elsewhere in treaties that address smuggling and require cooperation on a much 

greater extent. Despite this, and despite the keen interest in drugs smuggling in particular 

from a broad range of states, it has however not been widely ratified and misses 

ratifications from key states involved in the development of both the drugs and UNESCO 

conventions.   

8. 1988 ILLICIT TRAFFIC CONVENTION 

The 1988 Illicit Traffic Convention came again at the end of a long process and a long 

drive for increased control over the production and smuggling of controlled substances. 

 
208 World Customs Organization, ‘Conventions and Agreements’ 

<http://www.wcoomd.org/en/about-us/legal-instruments/conventions.aspx> accessed 22 July 2022. 
209 The last update available in July 2022 on the WCO’s website is from 2012: World Customs 

Organization, ‘Position as Regards Ratifications and Accessions (at 30 June 2012): International 

Convention on Mutual Administrative Assistance for the Prevention, Investigation and Repression 

of Customs Offences. EG0019E1a.’ (2012). 
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Like the 1936 Drugs Trafficking Convention, it was designed to complement the work of 

earlier drug control treaties, in this case the two UN conventions, both of which addressed 

licit and illicit production and trafficking in controlled substances. It also came again 

during the US’ war on drugs and after the issue of drugs smuggling, and in particular the 

right to stop and search on the high seas, had come back onto the international agenda 

through the development of the United Nations Convention on the Law of the Sea 

(UNCLOS).  

More than previous treaties, the provisions of the Illicit Traffic Convention broadened the 

scope of criminalisation obligations with regards to drugs smuggling and tightened 

obligations to punish those involved. It also provided for enhanced cooperation between 

State Parties and detailed rules for detecting and preventing drug smuggling. Nevertheless, 

it did not introduce many measures that were entirely new and frequently built on the 

provisions of previous treaties. While cooperation was needed to bring it into force, it is 

now one of the most widely ratified treaties discussed here. 

I. Background 

Although both the Single Convention and the 1971 Psychotropic Convention had 

attempted to address the issues of the illegal cultivation and production, and the smuggling 

and distribution of controlled substances, the perceived need for a further convention, 

specifically on these issues, came out of several developments in the 1970s and 1980s. 

A large part of reasons for the development of the 1988 Convention has been attributed 

seemingly to how well the regime created by the Single and Psychotropic Conventions 

prevented the production and manufacture of licit controlled substances. Transitional 

periods for the growth of opium and of coca and cannabis expired respectively in 1979 

and 1989 and, in the meantime, legal cultivation had been massively curtailed: cannabis 

virtually to nil, coca and opium subject to strong controls over production where grown. 

Further, controls over cocaine and heroin production meant that it was becoming 

increasingly difficult for traffickers to divert supplies from legal manufacturers as well. 

Despite this, demand for cannabis, cocaine and heroin was growing in the 1970s and 1980s 

in Europe and North America, leading to a massive expansion of illicit production and 

manufacture, as well as the increasing involvement of transnational criminal groups in the 

drugs trade. This was particularly notable in countries such as Colombia, where drugs 

cartels had been involved in using the proceeds of the illicit traffic to influence national 

and local government.210 

As mentioned above, the US had also launched its ‘war on drugs’ in 1971. Initially this 

had focused on illicit cultivation and drug smuggling from Mexico and was primarily 

 
210 Jelsma (n 167) 5; United Nations Office on Drugs and Crime, ‘A Century of International Drug 

Control’ (n 75) 67. 
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directed against cannabis, and then heroin. Initially it had also focused on crop-spraying, 

but by 1983 had moved on to counter-narcotics training in South America as well. This 

training was designed to support counter-insurgency forces and combat narcotics 

production at the same time and led, in 1986, to ‘Operation Blast Furnace’, which began 

US military operations to destroy controlled substance production and manufacture. The 

US Congress in 1986 also for the first time introduced its drug certification system, 

whereby countries were disciplined by US sanctions and opposition to financing from 

international financial institutions when failing to comply with US demands regarding the 

control of drugs.211  

Despite the US leading this as an outward facing attempt to prevent drug production 

overseas, this was also an internal US-American problem as well, with the illicit 

production of psychotropic substances, and in particular amphetamines, taking place in 

North America, Europe and South-East Asia,212 as well as the use itself being a major 

concern.213 Media stories about the dangers of PCP (Phenylcyclohexylpiperidin) use in the 

late 1970s and crack cocaine use in the US in the early 1980s also started to increase in 

intensity, often spreading incomplete or worst-case stories. Crack cocaine was in particular 

described as a plague214 and one that was “spreading from the inner cities”215 to the suburbs 

and middle classes – language which has a clear racial dimension. Here too (unfounded) 

fears about the impact on babies of crack cocaine use were also brought up and 

sensationally written about in the US media. In this case, links have also been made 

between the prevalence of stories about ‘crack babies’ and race – with the popularity of 

the stories being attributed in part to the readership of US print media’s taste for reading 

stories about people ‘unlike themselves’.216 

The war on drugs was though also a political project, with anti-drugs policies and 

interventions overseas also designed by the US to support the militarisation of forces in 

Latin America against left wing groups, advancing the US’ geopolitical agenda for the 

region under the guise of combatting drugs,217 in a way reminiscent of the combined 

motives of the BCA of humanitarianism and colonisation. It has also been attributed as 

part of the US government’s efforts to undermine domestic resistance from the anti-war 
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and black communities to the Vietnam war, through associating them with the use of the 

drugs against which the US was cracking down.218 

As noted in the Commentary to the Convention, this uptick in the illicit production and 

consumption of controlled substances had been raised by both the Commission on 

Narcotic Drugs and by the INCB, as well as by UN Member States, with a UNGA 

resolution on an International Drug Abuse Control Strategy in 1981 identifying drug abuse 

as a ‘scourge’ that had reached epidemic proportions in many regions.219 In language 

strikingly similar to that used to justify the earliest treaties and reflective of its designation 

as ‘evil’ in the Single Convention, the Commentary further describes drug trafficking as 

having ‘menaced the health and well-being of individuals, spread corruption, abetted 

criminal conspiracy, and subverted public order’,220 as well as having ‘threatened the 

sovereignty and security of States and disrupted the economic, social and cultural 

structures of society.’221  

The Commentary further suggests that governments in the lead up to the Convention, had 

identified a need for greater collaboration that would enable them to ‘attack more 

forcefully’222 the issue of drug trafficking223 and that there was concern from the US 

government in particular that provisions on interdiction on the high seas had been 

inadequate to address drug smuggling by boat into the US.224  

This issue of smuggling on the high seas had though been partially addressed in the 

development of UNCLOS, which had been opened for signature in 1982.225 As noted 

earlier in this chapter, the question of rights to stop and search on the high seas had been 

an issue in the early years of the UN, with the prospect rejected during discussions for the 

1956 Supplementary Slavery Convention. There had however been some developments in 

the meantime. The 1958 Convention on the Territorial Sea and the Contiguous Zone had 

addressed the issue of drug smuggling, allowing for coastal states to exercise criminal 

jurisdiction onboard a ship flying the flag of another nation when within its territorial sea 

and necessary for supressing the traffic in narcotic drugs.226 The third of the treaties created 
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at UNCLOS I in 1958 – the Convention on the High Seas 1958 – had not addressed drugs 

smuggling at all though, with the treaty including a right to board vessels suspected of 

being engaged in the slave trade or piracy on the high seas.227 As mentioned earlier, that 

itself was a departure from the Supplementary Slavery Convention, concluded just two 

years before. This provision had been initially opposed on exactly those grounds, with the 

delegate of the United Arab Republic arguing that such a right had been defeated both 

during the negotiations for St. Germain-en-Laye and the 1926 Slavery Convention. The 

Union of South Africa however proposed a compromise, that was accepted, and gave a 

right under Art. 22 for warships to board foreign merchant ships suspected of piracy or 

slave trading, under certain conditions.228  

The introduction of a more wide ranging provision in the UNCLOS was the result of an 

understanding among states that drug smuggling by sea was becoming a serious concern 

internationally and that limiting the ability of states to interdict drug smugglers to the 

territorial sea was in several instances impractical: either due to smugglers using mother 

ships in international waters and distributing supplies using small, fast daughter ships in 

the territorial seas, or just that it could sometimes be easier for states to take action against 

drug smugglers on the high seas. Wider cooperation had also been established under the 

Single and Psychotropic Substances Conventions, as well as earlier bilateral treaties allow 

rights to stop and search for drugs and alcohol.229 During negotiations, extensive rights 

were proposed for what would eventually become UNCLOS Article 108, again 

assimilating rights to those afforded to address piracy. Once more this idea was rebuffed 

on the grounds that it could give rise to the harassment of vessels, either as a consequence 

of good faith operations or due to the broad definition possible for narcotic drugs and 

psychoactive substances.230 

Article 108 of UNCLOS ultimately ended up with a requirement for State Parties to 

cooperate to ‘suppress the illicit traffic in narcotic drugs and psychotropic substances’ on 

the high seas and allowing parties to request the cooperation of other states, where they 

have reasonable grounds to suspect a vessel flying its flag is engaged in trafficking drugs.  

It is also supported by Article 27 (1) (d), which gives coastal states the right to exercise 

criminal jurisdiction over vessels in their territorial sea flying the flag of another state, 

when necessary to suppress the illicit traffic in narcotic or psychotropic substances, and 

by Art. 58 (2) which applies Art. 108 in the exclusive economic zone. However, while 

ultimately under Article 110 a right to visit was afforded where there was a suspicion of 
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slave trading,231 piracy, unauthorised broadcasting, or in the case of stateless vessels, no 

right to visit on the high seas was afforded for drugs smuggling and Article 108 has been 

described rather as a “framework provision”232 for cooperation.233 

Specific institutional processes for the development of the 1988 Illicit Traffic Convention 

began in 1982, when two expert groups met to look into the continued adequacy of the 

1961 and 1971 conventions respectively. These groups considered options including the 

merging of the two conventions, as well as additional measures on the deprivation of the 

proceeds of drug offences. This was supplemented in 1983 and 1984 by an expert group 

of the CND, who in part suggested a new international agreement that would address 

sanctions for drug traffickers, in addition to penal measures, and a 1984 Far East Region 

Meeting of Operational Heads of National Narcotic Law Enforcement Agencies, who 

expressed the opinion that a new convention may be useful to streamline mutual legal and 

judicial assistance processes for drugs cases. Advocacy also came from the Americas, with 

two declarations in 1984 calling for international legislative action to combat the illicit 

traffic in drugs, respectively the Quito Declaration against Illicit Traffic in Narcotic Drugs 

and the New York Declaration against Drug Trafficking and the Illicit Use of Drugs, the 

latter of which urged the UN to convene a conference on the issue.234  

A UNGA resolution was passed in 1984235 that requested the ECOSOC to ask the 

Commission on Narcotic Drugs to prepare, as a matter of priority, a draft treaty “which 

considers the various aspects of the problem as a whole and, in particular, those not 

envisaged in existing international instruments.”236 An initial draft was created in a 

working paper for the Commission, which included designating the illicit traffic as a grave 

international crime against humanity, with offences subject to: strict sanctions; exclusion 

from statutes of limitation; exclusion from designation as political crimes for extradition 

purposes; and the potential for offenders to be sent to an international tribunal. This draft 

 
231 A note here on the slave trading provisions. These were spread over two Articles. The 
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was circulated and met with strong opposition from some governments, particularly on 

those points, as detailed in the UNSG’s 1986 report. Nevertheless there was a strong desire 

to create a new international instrument on drug trafficking, with the UNGA deciding to 

hold a ministerial-level conference in 1987 with the aim of establishing an outline of future 

activities to address drug abuse, including supporting the development of a new 

convention on the illicit traffic.237 At the same time, the CND had passed a resolution 

recommending fourteen elements for inclusion into a new convention and had held a series 

of working groups to discuss draft provisions. In May 1988, based on this work, ECOSOC 

passed a resolution to convene a conference of plenipotentiaries in November and 

December 1988 to adopt a convention and established in the meantime a review group to 

ensure a coherent draft text would be submitted to the conference.238  

A total of 106 states participated in the conference, alongside the national liberation 

movements of South Africa and Namibia,239 the UN and other intergovernmental 

bodies.240 The Conference issued a number of resolutions, including recommending the 

widest possible use of INTERPOL for exchange information,241 encouraging swift 

ratification and alignment pre-ratification,242 and more funding for the Division of 

Narcotic Drugs and the International Narcotics Control Board.243 As before, delegates to 

the conference were divided between consumer states, producer states and, in this case, 

also transit states. Consumer states – the end destination for controlled substances – argued 

that strong controls were needed on the smuggling of drugs out of producer states and into 

their countries. Producer states, especially Mexico, argued that while the treaty should 

address the movement of drugs, the solution to the issue was to address consumption. 
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Transit states argued that they could only control the movement of drugs with the 

assistance of consumer states. Several states of course fell into multiple categories.244 

II. The 1988 United Nations Convention against Illicit Traffic in Narcotic 

Drugs and Psychotropic Substances 

The 1988 Illicit Traffic Convention is one of the most successful treaties in terms of 

ratifications discussed here, with 191 State Parties as of 2022.245 Its preamble is in some 

ways reminiscent of the first drugs smuggling treaties but also “longer and more wide-

ranging than the preambular parts of the previous drug control treaties.”246  

It begins by emphasising deep concern about both the magnitude and growth in the illicit 

manufacture, demand and traffic in controlled substances and the threat this poses to the 

health and welfare of the individual and the adverse effect this has on the economic, 

cultural and political foundations of society (para. 1). It continues to highlight further, deep 

concern about the ‘increasing inroads into various social groups made by illicit traffic in 

narcotic drugs and psychotropic substances’, in particular highlighting concern about the 

use of children in drug production and trade (para. 2). In four paragraphs it then highlights 

the role of international criminal groups in the traffic and the determination to deprive 

them of their profits (paras. 3-6), before moving on to highlight the need to address the 

root causes of the abuse of controlled substances (para. 7), and the need to improve 

controls and coordination (paras. 8-10). This last paragraph gave rise to some discussion 

during the conference, with states divided on root causes. The commentary, however, 

highlights that delegations generally accepted that poor housing, unemployment and lack 

of education could contribute to drug abuse.247 

The preamble continues further to outline the purpose of the convention as being to 

supplement the Single and Psychotropic Conventions ‘in order to counter the magnitude 

and extent of illicit traffic and its grave consequences’ (para. 13); strengthen cooperation 

in criminal matters in order to suppress the illicit traffic (para. 14); and create a 

comprehensive treaty that considers the illicit traffic as a whole and addresses issues not 

envisioned in the two previous conventions (para. 15). Article 2(1) of the Convention 

echoes these last points, identifying the purpose of the treaty as promoting cooperation so 

that states can better address the aspects of the illicit traffic in controlled substances that 

have an international effect. Important for some states within Article 2 is that it also makes 

it clear that obligations within the convention should be carried out consistently with 

 
244 Sproule and St-Denis (n 213) 266–268. 
245 United Nations, ‘United Nations Treaty Collection’ 

<https://treaties.un.org/Pages/ViewDetails.aspx?chapter=6&clang=_en&mtdsg_no=VI-

19&src=IND> accessed 22 July 2022. 
246 United Nations, ‘Commentary on the United Nations Convention Against Illicit Traffic in 

Narcotic Drugs and Psychotropic Substances 1988’ (n 219) 12: Preamble, para. 0.2. 
247 ibid 18: Preamble, para. 0.16. 



Chapter 5: Pre-1990 United Nations era treaties 

219 

 

sovereign equality and non-intervention, introduced to allay fears that the provisions of 

the treaty would be used for other political purposes,248 and, according to the commentary, 

due to the fact that the treaty goes much further than previous treaties in terms of law 

enforcement and mutual legal assistance.249  

As with the Single and Psychotropic Conventions, Article 1 provides definitions for the 

terms used. Unlike those two treaties however, the illicit traffic is not directly defined, 

with Art. 1 (f) stating that illicit traffic ‘means the offences set forth in article 3, paragraphs 

1 and 2, of this Convention’. Article 3 (1) requires the criminalisation of the intentional 

(a)(i) ‘production, manufacture, extraction; preparation, offering, offering for sale, 

distribution, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in 

transit, transport, importation or exportation of any narcotic drug or any psychotropic 

substance’ contrary to the rules set out in the Single (and as amended) or Psychotropic 

Conventions. It also requires: (ii) the criminalisation of the cultivation of the opium poppy, 

cannabis plant or coca bush contrary to those conventions; (iii) the possession or purchase 

of controlled substances for one of the purposes listed in (i); the manufacture, distribution 

or transport of equipment, material or substances knowingly for illicit cultivation, 

production or manufacture (iv), or the organisation or management of the above (v). It also 

requires the criminalisation in Art. 3(1)(b) of certain actions regarding the transfer or 

concealment of property derived from an offence and in (c), subject to constitutional 

limitations, actions relating to the acquisition or possession of property, possession of 

equipment, incitement or inducement, and participation, association, conspiracy, attempt, 

abetting, facilitating and counselling. Article 3 (2) finally requires criminalisation of 

possession, purchase or cultivation of substances controlled by the Single and 

Psychotropic treaties for personal consumption, when constitutionally allowed.  

This definition of illicit trafficking, in covering a wide range of actions relating to the illicit 

trade in controlled substances, goes then far beyond that of either the Single or 

Psychotropic Conventions, both in terms of detail and in terms of scope.250 Both these, if 

recalled, defined illicit trafficking as simply the traffic and manufacture of controlled 

substances contrary to the provisions of the treaties. They also did not specifically require 

the criminalisation of possession for personal use.251 Further, unlike in the previous two 

conventions, the obligation to introduce criminal penalties ‘subject to constitutional 
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limitations’ was partly excluded in the 1988 Convention:  Articles 1 (a) and (b) contained 

obligations to criminally penalise regardless of constitutional situation. This was in part 

worded as such as including a constitutional reference was considered unnecessary – the 

UN Secretariat indicated they were not aware of any constitutional limitations existing 

that would prevent the introduction of such crimes – and partly because the drafters were 

keen to remove any loopholes that would allow State Parties to avoid obligations.252  

Article 3 (4) further goes on to require that sanctions be commensurate with the grave 

nature of the offences established by the convention and, like in the two previous UN drugs 

conventions, allows for treatment or rehabilitation. In this case though and, more stringent 

than the previous treaties, this can only be in addition to punishment for Article 3(1) 

offences. Article 3(5) further includes aggravating circumstances that parties are required 

to allow their courts to take into account, including the involvement of an organised 

criminal group, the use of violence, the involvement of minors, or prior convictions. It 

further requires that parties endeavour to ensure that discretionary prosecution powers 

with respect to offences under this article are exercised to give maximum effectiveness 

and deter the commission of offences (Art. 3 (6)), that they ensure courts or other 

authorities are aware of the seriousness of the offences in considering early release or 

parole (Art. 3(7)), that, where appropriate, Parties establish a long statute of limitations 

for offences (Art. 3(8)), and that no offences should be considered fiscal or political for 

the purposes of inter-state cooperation (Art. 3(10).  

All together then, the 1988 Convention’s definition of the illicit traffic and its 

criminalisation requirements go beyond those of the previous conventions and employ a 

heavy criminal justice and punitive approach to the illicit traffic in controlled substances. 

In this, the 1988 Convention is far more extensive than any drug treaty that came before: 

avoiding the nuance of the early conventions that focused mostly on the suppliers and 

instead painting all those involved as responsible and ensuring that a punitive approach be 

applied in all cases. It is also the most important element of the treaty, with the commentary 

referring to it as ‘…central to the promotion of the goals of the Convention…’.253 

Moving to the other provisions, and Article 4 establishes the obligation to take measures 

to establish jurisdiction over offences committed in a State Party’s territory or on vessels 

flying its flag and encourages Parties to take measures over its nationals and habitual 

residents and on vessels where there are agreements in force relating to Article 17, 

discussed below. It also sets out measures Parties should take when alleged offenders are 

in their territory and it is not possible to extradite them. Article 5 covers confiscation of 

the proceeds of controlled substances and of the proceeds of crime, while Article 6 goes 

into the details of extradition. While both these principles were included in earlier treaties, 
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important to note here though is that in the 1988 Convention the provisions are again far 

more extensive and detailed than before. This includes, for example, using the treaty as 

the basis for extradition, where constitutional requirements require an extradition treaty 

(Art. 6 (3)). Indeed, Art. 6 has been described as attempting to “bar all havens to drug 

traffickers.”254 Article 7 on mutual legal assistance is similarly detailed, running over 20 

paragraphs and numerous sub-paragraphs outlining the rules under the general principle 

of Article 7 (1), that Parties should afford each other the ‘widest measure’ of assistance in 

relation to Article 3 (1) offences. At the time, these provisions on mutual legal assistance 

were much more detailed than existed in other treaties and have been described in and of 

themselves as “a mini-mutual legal assistance treaty.”255 

More general cooperation obligations are included in Articles 9 and 10. The former 

requires cooperation between parties and training for domestic law enforcement, while the 

latter focuses on support for transit states, and includes obligations of technical and 

financial assistance for developing country-transit states. The treaty also includes 

provisions allowing for ‘controlled delivery’ (Art. 11), essentially allowing illicit 

operations to continue with a view to identifying those involved; rules on the manufacture 

of controlled substances (Art. 12); prevention of the trade and theft of materials often used 

in the manufacture of controlled substances (Art. 13), and measures to prevent the 

cultivation and reduce demand for controlled substances (Art. 14).  The latter provision 

includes, in paragraph three, recommendations to cooperate in areas such as rural 

development, to reduce dependence on growing illicit crops, and, in paragraph four, a 

requirement to take measures to reduce demand, focusing on reduction ‘with a view to 

reducing human suffering and eliminating financial incentives for illicit traffic.’  In part, 

the suggestion to cooperate on rural development was a response to producing states’ 

feeling that the countries where illicit drugs were most consumed should assist with source 

eradication measures.256 Article 14 also contains a provision in (2) that measures shall 

respect fundamental human rights and take due account of traditional licit use. According 

to the UNODC, this created some confusion, with Andean countries in particular 

understanding this as allowing the traditional use of coca leaves. As UNODC states 

though, this had already been prohibited through the Single Convention and the 

transitional period for use expired in 1989.257 

Finally, Articles 15-19 most clearly focus on combatting the logistics of the smuggling 

aspect of drug trafficking. Article 15 addresses commercial carriers, requiring Parties to 

take measures to ensure that they are not used in the commission of Article 3 offences, to 
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ensure that they take reasonable precautions to prevent their use as part of Article 3 

offences, and to instil cooperation between carriers and customs authorities. The 

Commentary highlights that this provision is designed to ‘create an inhospitable 

environment for those engaged in international drug trafficking,’258 The Commentary 

further claims that it is the first time that a treaty required private carriers to ensure that 

their vessels were not being used for the illicit drug traffic.259 While this is true, it was not 

the first time that a treaty addressing smuggling considered involving private carriers in 

policing efforts: the idea of requiring matrons aboard steamships to prevent trafficking in 

women for the purposes of sex had been mooted all the way back in discussions on the 

1921 Traffic in Women and Children Convention. Initial drafts of this article also went 

further and are more reminiscent of earlier conventions than the final article: they included 

proposals for strengthening security at ports, of searches and of possible confiscation of 

vessels.260   

Article 17261 covers rights to stop and search at sea. Although including detail on the 

processes of stopping and searching a vessel with a different flag state, the provisions 

themselves do not go much further than seen before: the possibility to request assistance 

over vessels flying a country’s own flag, and the right to request authorisation to board, 

search and take other appropriate action to the Flag State if there is a suspicion of drug 

smuggling. The Commentary highlights that this Article is highly interconnected to many 

other provisions of the treaty and is part of cooperation provisions relating to police and 

customs. It also builds on Article 108 of the UNCLOS, with the second paragraph of 

Article 17 expanding the scope as compared to Article 108 to include requests for 

assistance from other Parties to address vessels without nationality and recognising Parties 

may not have the means to assist.262 Article 18 includes obligations to ensure free trade 

zones and free ports are also subject to monitoring and checks for drug smuggling, while 

Article 19 requires measures and cooperation to prevent the mail from being used to traffic 

drugs. Regarding the latter, the Commentary highlights that the mail had been a particular 

method used by traffickers to distribute controlled substances domestically and for 

‘international smuggling.’263 

Article 20 requires State Parties to provide information on laws and particulars of cases to 

the Commission on Narcotic Drugs, here again like earlier treaties: where the cases have 
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important facets due to new trends, quantities, sources or methods. Under Article 21, the 

CND reviews the operation of the convention and may make suggestions and general 

recommendations to Parties on the basis of the information, as well as draw the INCB’s 

attention to issues. Under Article 22, the INCB is able to take action when it believes the 

aims of the Convention are not being met, including calling on Parties to adopt measures 

to address the issues, and issuing reports on non-action relating to Articles 12, 13 and 16. 

It also is required to publicly issue an annual report on its work, including an analysis of 

information received from Parties, under Article 23. The limited role of the INCB in 

monitoring the convention as a whole was a compromise position proposed by the 

Netherlands, that sought to provide some oversight, while balancing between the positions 

of Canada, several Nordic Countries, West Germany and France, who wanted a strong 

oversight role and Mexico, which wanted to largely restrict oversight.264 

A coalition of the US, Canada, Mexico and India rapidly brought the Convention into force 

and, while some states held out, it eventually became widely accepted. 265 As can be seen 

above, today it has almost universal ratification. The treaty has been described as being 

the result of a significant amount of pressure from the US on countries across the globe 

and of an alliance between the US, Russia, China, Japan and some Islamic League nations 

working together to address the issue. The treaty itself has been described though as 

leading to “an escalation of repression and consequent negative effects.”266 Indeed, it has 

been described as the long uptick of US transition from the military needs of the cold war 

to the war on drugs becoming the major military action and replacing what would 

otherwise have been post-Soviet disarmament, before it in turn was replaced by the war 

on terror.267 

In many ways it was just that: an escalation. Compared to earlier drug control treaties, the 

1988 Convention clearly went further than ever before, both in terms of broadening the 

scope of criminalisation requirements and tightening obligations to punish, as well as in 

enhancing cooperation provisions and detailing rules for detecting and preventing drug 

smuggling. Nevertheless, it did not introduce many measures that were entirely new. As 

mentioned above, criminalisation obligations already existed for the majority of offences 

under the Single and Psychotropic Conventions, as did measures on extradition, mutual 

legal assistance and control over licit production and manufacture, while rights to stop and 

search already existed under UNCLOS. All of these were of course expanded and provided 

with a lot more clarity and detail, and some new measures were introduced: carrier 

sanctions, control over the mail and measures to address the finances of those involved. In 

that sense then, compared to the energy around the development of the treaty, the long 
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build up and the strong pressure, the treaty itself did not introduce much in the way of 

substantive innovative measures to address drug trafficking. Rather it built on existing 

ideas and codified existing treaty provisions to create a much more substantial and 

comprehensive approach to the particular situation of drug trafficking, as separated out 

from the designation of controlled substances and control over licit manufacture.  

As can be seen from the above though, from a smuggling perspective it was a substantial 

treaty. It brought many of the previous drug smuggling provisions together and toughened 

them. It expanded the rules around stop and search on the high seas, and the newer areas 

it introduced into the drug control field were explicitly smuggling measures. That drug 

smuggling would be a focus is perhaps clear from the background to the treaty: its origins 

were rooted in concern on the part of the richer countries, particularly the US, over the 

increased illicit use of controlled narcotics and these were associated with the production 

and introduction of these substances from the outside, rather than around domestic 

consumer demand.  

9. 1990 MIGRANT WORKERS CONVENTION 

The last of the treaties considered in this first part of the UN-era was concluded two years 

after the Illicit Trafficking Convention, in 1990. The Migrant Workers Convention was 

designed to be a comprehensive (re)affirmation of the rights of persons working outside 

their country of citizenship, who were otherwise de jure or de facto restricted in claiming 

their human rights due to their status as non-nationals. Unlike the majority of conventions 

considered here, but similarly to the UNESCO Convention, it was driven initially by 

middle- and lower-income countries, who wanted to secure stronger protection for their 

citizens working in higher-income countries.  As part of this, it also contained some limited 

provisions on protection of exploitation in the recruitment of migrant workers, including 

a specific clause on the clandestine movement of persons, both forced and unforced. It 

was therefore the first international treaty to address migrant smuggling as a specific 

phenomenon and a precursor to both the Trafficking in Persons and Migrant Smuggling 

Protocols to the CTOC, concluded a decade later. Like the UNESCO Convention, it has 

suffered though from low uptake, especially amongst the destination countries for migrant 

labour. 

I. Background 

The International Labour Organization had looked at the issue of migrant workers in two 

ILO conventions since 1945. The first in 1949 – ILO Convention 97 – sought to facilitate 

migration and regulate the conditions of migrant workers in the reconstruction of Europe 

following the second world war. The second in 1975 – ILO Convention 143 – instead 

sought to limit irregular migration in light of the economic and social conditions of the 
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1960s and 1970s.268 This issue of the difficulties migrant workers faced in claiming their 

human rights came particularly to the fore with the expulsion of non-citizen south Asians 

from Ida Amin’s Uganda in 1972, and a subsequent report by the Commission on Human 

Rights, which found that, effectively, the only possible protection for the human rights of 

non-citizens in similar situations would be recourse to diplomatic protection by their state 

of nationality. This situation was further exemplified in the following years of the 1970s, 

when economic crises led to more migrants becoming undocumented and suffering 

exploitation in difficult job markets.269 The tie to migrant smuggling was also made at this 

time, with the United Nations Sub-Commission on Prevention of Discrimination and 

Protection of Minorities issuing a report in 1974 on Exploitation of Labour Through Illicit 

and Clandestine Trafficking that called for a convention explicitly on migrants’ rights.270 

The report of the Commission on Human Rights had recommended the development of a 

UN declaration on migrant rights and a legally binding convention. The Declaration on 

the Human Rights of Individuals who are not Citizens of the Country in which they Live, 

was adopted in 1985 after several years of discussion. It reiterated several civil and 

political rights that should be enjoyed by non-citizens, but also explicitly reaffirmed that 

these rights should in no way be understood as permitting illegal entry into a state.271   

Migrant-sending states were pushing for progress on and the adoption of a treaty as well, 

with Mexico and Morocco in particular campaigning for this beginning in the mid-1970s. 

This led to the establishment of a working group to draft a convention in 1980, for which 

Mexico was appointed the chair.272 While clearly the immediate concern was for the rights 

of their citizens overseas, this push was also a part the broader New International 

Economic Order efforts to reshape the international arena in a way that was more just to 

the decolonised and non-Western world. It was also born out of a rejection of ILO 

Convention 143 (1975) and its emphasis on addressing clandestine migration and the 

damage to the social fabric irregular migration caused, which had been poorly received by 

migrant-sending states.273  
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The treaty that was ultimately developed has been described as “largely made by 

developing states for developing states”.274 However, despite being initially led by Mexico 

and Morocco, the eventual treaty was also heavily influenced by European governments. 

These same European states had initially argued that any treaty about migrant workers 

should remain within the domain of the International Labour Organisation – an 

organisation felt to be more in the control of higher income countries than the UN – and 

were worried a new treaty would facilitate undocumented migration. However, after 

Western European countries rejected the first draft of what would be the Migrant Workers 

Convention, a group of northern and southern European countries275 stepped in to redraft 

the convention and prevent it from collapse, creating the modified structure of the 

convention as it is now. The drafting process from that point on was long, with changes in 

migration patterns and interests of states leading to fluctuating decisions and engagement. 

Ultimately, roughly half of UN Member States eventually participated in the drafting over 

a ten-year period. Despite this engagement, West Germany, the US and Australia all 

indicated they would be unlikely to accept the treaty shortly before its completion, with 

their concerns relating primarily to perceived costs and the inability to regulate 

migration.276 Specifically the German representative highlighted that it would find it 

difficult to accept all the rights contained within the Convention, and had pushed for a 

clause on reciprocity in acceptance of provisions to citizens of other State Parties.277 

Interestingly it asked for all its objections to be noted in protocols, allowing it to formally 

support the Convention process, while using these notes as a basis for rejecting the final 

treaty.278    

II. The 1990 International Convention on the Protection of the Rights of All 

Migrant Workers and Members of Their Families  

The preamble to the Migrant Workers Convention describes the treaty’s purpose as 

protecting the human rights of documented and undocumented migrant workers and 

addressing the vulnerable situation some migrant workers find themselves in, in particular 

with regards to protection of their rights and especially in the case of undocumented 

migrant workers (preamble, paras. 9-13).  Reflective of the positions of countries during 

its development, it has been little ratified however, with only 57 ratifications as of 2022. 

This does not include any of the EU Member States, the UK, the US, Russia, China or 
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India279 – meaning that also the group of European States leading the drafting have not 

ratified it – and ratifications have come largely from migrant-sending states. It also only 

came into force 13 years after being opened for signature, despite UN expectations it 

would come into force in 1991 or 1992, and has been noted as the least successful of the 

ten core UN human rights instruments in terms of ratification.280 

The operative provisions of the treaty cover several areas of migrant worker rights, in large 

part restating rights covered elsewhere in human rights treaties, although key to note is 

that it provides less rights to undocumented migrant workers than those working with 

official approval.281 As highlighted above though, it does contain a small number of 

provisions that address the smuggling of persons and that can be seen as part of the build 

up towards the 2000 Migrant Smuggling and Human Trafficking Protocols.  

Paragraph 12 of the preamble highlights this, in that it identifies the human rights risks in 

smuggling and encourages action to ‘prevent and eliminate clandestine movements and 

trafficking in migrant workers’, while protecting their human rights. This issue is then 

specifically dealt with in Article 68 (1). This provision requires State Parties to collaborate 

to prevent and eliminate ‘illegal or clandestine movements’, as well as the employment of 

irregular migrant workers. It specifically requires that State Parties take measures: (a) 

against misleading information being circulated on immigration and emigration; (b) to 

detect and eradicate clandestine migration and to impose sanctions on individuals, groups 

and entities that organise or run clandestine movement or assist in either; and (c) to impose 

sanctions against persons using violence, threats or intimidation against irregular migrant 

workers and their families. 

While only short, this article covers several of the provisions found before and after in 

treaties addressing smuggling. It requires information campaigns against the practice, seen 

in earlier human trafficking treaties and that were included after in the two Protocols. It 

also requires states to take measures to detect clandestine migration and to impose 

sanctions on those involved in the voluntary and the involuntary smuggling of persons.  

Ultimately the convention compromised its goals in many ways, including through giving 

Parties the possibility to issue reservations from provisions under certain circumstances 

and to exclude categories of migrants from its provisions.282 Alongside and interrelated 

with the reasons outlined above regarding resistance to the Convention, a range of reasons 

have been identified that affected ratification. This includes economic changes in the 

1980s and early 1990s that had shifted government and society perception around 
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migration and labour, with rhetorical shifts increasingly away from universal human rights 

to the protection of citizen workers; and the collapse of the Soviet Union leading to both 

fears of East-West migration from former communist countries and the strengthening of 

free market-approaches, within which workers’ rights were subordinated to the market. 

Arguments have also suggested though that there has been a perception that the 

Convention was not needed within particular countries and a fear that, if ratified, it would 

encourage clandestine migration.283  

These are interesting to note, as several of these issues against ratification of the MWC 

are found, and will be discussed, as reasons for the development of the Migrant Smuggling 

Protocol, which began development right around the time the MWC was concluded. A 

further point of interest is that provisions against “trafficking in undocumented aliens” 284 

were specifically criticised in the literature at the time for being included in a human rights 

instrument and, in effect, working against undocumented migrant workers.285 These 

provisions would, however, be the parts of the convention that would have the most 

success: in the sense that action against the facilitated movement of migrants became the 

basis for two of the protocols to the UN Convention Against Transnational Organized 

Crime (CTOC). 
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CHAPTER 6: THE CONVENTION AGAINST TRANSNATIONAL 

ORGANIZED CRIME AND BEYOND 

The last period discussed here covers the time period of the 1990s until the 2010s and the 

development of a major treaty on organised crime – the Convention against Transnational 

Organized Crime – and its three protocols on Migrant Smuggling, Trafficking in Persons 

and Firearms Trafficking, each of which covered important smuggling situations.  

While both the treaty and the Migrant Smuggling Protocol addressed new topics for 

international law, the Trafficking in Persons and Firearms Protocols focused on issues that 

had been dealt with by treaties since before the League of Nations. The development of 

the treaty and the protocols was also not a linear process: as will be seen below, with work 

on the Migrant Smuggling Protocol beginning in many ways before work on the CTOC 

and the other two protocols. It was also a process that was far from straightforward, with 

confusion at many points of the process between migrant smuggling and people 

trafficking.  

This chapter also considers two further treaties that were developed in the 21st century: the 

WHO Framework Convention on Tobacco Control and its 2012 Protocol. These treaties 

address a topic that had hitherto not been considered in international law: that of the illicit 

trade in tobacco and the 2012 Protocol in particular does so in a way that is reminiscent of 

how smuggling has been addressed in older treaties.  

1. THE CTOC 

While not a treaty that explicitly addresses smuggling, considering that it is the parent 

treaty for the three protocols that do address smuggling, it is useful to start with a brief 

overview of the Convention against Transnational Organized Crime itself. Designed to be 

a comprehensive treaty against transnational organised crime, the direct origins of the 

CTOC can be traced back to the Naples Political Declaration and Global Action Plan 

against Organized Transnational Crime of 1994. The issue of organised crime and 

discussions about how to address it had, however, been of concern at the UN level for 

several years before the meeting in Naples took place.  

Engagement of the UN with the question of organised criminality began in earnest in 1985, 

when a plan of action was adopted at the seventh UN Congress on the Prevention of Crime 

and the Treatment of Offenders that emphasised the role of the United Nations in fighting 

transnational organised crime. This was followed with the UN General Assembly adopting 

a resolution supporting the work of the eighth UN Prevention of Crime Congress in 1990.1 
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In 1992 the UN then established the Commission on Crime Prevention and Criminal 

Justice, which identified transnational and organised crime as priority themes for its work.2  

Against this backdrop and in parallel, the assassination of the Italian judge Falcone – a 

leading proponent of international action against organised crime – by members of 

organised criminal groups, galvanised the Italian government to press for international 

action against organised crime and led to the organisation of a World Ministerial 

Conference on Organized Transnational Crime, which took place two years later in 1994. 

The outcome document of this Conference was the Naples Declaration.3 

The Naples Declaration contains ten commitments and a Global Action Plan Against 

Transnational Organized Crime. While the Commitments included a resolution to 

‘…protect our societies from organized crime in all its forms through strict and effective 

legislative measures…,’4 it is within the Global Action Plan that a clear path towards the 

development of the CTOC was set out. This plan urged states to take action on several 

issues, including encouraging the international community to develop a universally agreed 

concept of organised crime,5 ensure they have the basics needed to facilitate international 

cooperation,6 and consider the development of international instruments against 

transnational organised crime.7 Interestingly for this work, it also makes a direct link to 

the past: encouraging states to ratify the Convention against Illicit Traffic in Narcotic 

Drugs and Psychotropic Substances, and to the future development of the Protocols: in 

urging the development of other international agreements to fight other ‘organized 

transnational crimes’.8  

This move towards an international instrument became more concrete in 1996 when the 

Government of Poland sent a draft framework convention against organised crime to the 

UN Secretary General (UNSG).9 In early 1998 the decision to create an international 

instrument was taken further by UNGA  Resolution 52/85, which established an open-

ended intergovernmental group of experts responsible for elaborating a preliminary draft 

of a possible convention on transnational organised crime.10 This was followed by an 
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expert meeting in Warsaw in February 1998, which developed another draft of the 

convention.11  

In December 1998 the UNGA decided to formally establish an ad hoc intergovernmental 

committee to elaborate ‘international instruments addressing trafficking in women and 

children, combating the illicit manufacturing of and trafficking in firearms, their parts and 

components and ammunition, and illegal trafficking in and transporting of migrants, 

including by sea.’12 This ad hoc committee was given two years to complete its work in 

developing and agreeing the CTOC and its three Protocols, which it did over eleven 

sessions, before submitting the final Convention and its Protocols to the General Assembly 

for adoption.13 The CTOC and the Migrant Smuggling and Trafficking in Persons 

Protocols were adopted and opened for signature and ratification in 2000,14 with the 

Firearms Protocol delayed and adopted in 2001, just over six months later.15 

While the provisions of the CTOC are not discussed in detail here, a few of its provisions 

are worth highlighting, as they will be discussed further when looking at the three 

Protocols. The first is that it is necessary to ratify the CTOC in order to ratify the Protocols, 

and that, under Article 37 of the CTOC, the provision that the Protocols ‘shall be 

interpreted together with this Convention, taking into account the purpose of that protocol.’ 

While straightforward, the inclusion of this clause importantly frames the issues the 

Protocols address as being related to transnational organised crime and means that certain 

provisions of the CTOC apply commonly across all three Protocols.  

The second of these is that the CTOC contains several measures that should be provided 

to ‘victims’ of organised crime, which exist in addition to any provisions that also exist in 

the Protocols. This includes protection against retaliation or intimidation, compensation, 

and a requirement to enable the views of victims to be represented and considered during 

criminal proceedings.16 To note here is that the Protocols only designate certain persons 

as ‘victims’, which will also be discussed below. 

Lastly, but important across all three Protocols, is that it is the CTOC, and not the 

Protocols, which defines what an organised criminal group is. This has certain implications 

for the actions authorised under the Protocols.  

 
11 Economic and Social Council, Commission on Crime Prevention and Criminal Justice, ‘Report 

of the Meeting of the Inter-Sessional Open-Ended Intergovernmental Group of Experts on the 

Elaboration of a Preliminary Draft of a Possible Comprehensive International Convention against 

Organized Transnational Crime (Warsaw, 2-6 February 1998)’ (1998) E/CN15/1998/5 16–19. 
12 United Nations General Assembly Resolution 53/111, A/RES/53/111 1999 para 10. 
13 United Nations, ‘Address by Ambassador Luigi Lauriola; Chairman of the Ad Hoc Committee on 

The Elaboration of a Convention Against Transnational Organized Crime’ (2000) 1. 
14 United Nations General Assembly Resolution 55/25, A/RES/55/25 2000. 
15 United Nations General Assembly Resolution 55/255, A/RES/55/255 2001. 
16 United Nations Convention against Transnational Organized Crime 2000 Article 25. 
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While the original proposed definition by Poland in 1996 limited the concept of organised 

criminal groups to groups that have hierarchical links or are made up of personal 

relationships, which permit their leaders to earn profits or control territories or markets 

through violence, intimidation or corruption, and which carry out activities already 

prescribed under other treaties, including drug trafficking and trafficking in persons,17 the 

final CTOC definition is more expansive and allows for a looser structure of group. It 

identifies an organised criminal group under Article 2 (a) as: 

a structured group of three or more persons, existing for a period of time and acting 

in concert with the aim of committing one or more serious crimes or offences 

established in accordance with this Convention, in order to obtain, directly or 

indirectly, a financial or other material benefit. 

Serious crime in this context is an offence with a penalty of at least four years deprivation 

of liberty (Art.2 (b)) and a structured group means that the group is not formed solely for 

the immediate commission of the offence, although at the same time it does not need 

formal structures or membership (Art.2 (c)). These points will be discussed in more detail 

later when considering the protocols. 

The CTOC also provides a common review process for the implementation of the treaty 

and the three protocols. This is set out in Article 32, which establishes a Conference of the 

Parties, able to review and make recommendations to improve implementation of the 

Convention, and which obliges State Parties to provide information on its programs, plans, 

practices and legislative and administrative measures for the implementation of the 

Convention.  

Meetings of the Conference of the Parties to the United Nations Convention against 

Transnational Organized Crime have been held at least every two years since 2004.18 An 

implementation review mechanism was also created in 2018. This mechanism caused 

some disagreement amongst delegates during the drafting, with concerns about 

confidentiality of ongoing investigations and the involvement of civil society particularly 

problematic. The final mechanism consists of a general review by UNODC of the overall 

implementation of the CTOC and peer country reviews of country level implementation.19  

 
17 ‘Letter Dated 24 September 1996 from the Minister for Foreign Affairs of the Republic of Poland 

Addressed to the Secretary-General’ (n 9) 3. 
18 ‘COP Regular Sessions’ (United Nations : Office on Drugs and Crime) 

<//www.unodc.org/unodc/en/organized-crime/intro/COP/cop-regular-sessions.html> accessed 16 

January 2022. 
19 Cecily Rose, ‘The Creation of a Review Mechanism for the UN Convention Against Transnational 

Organized Crime and Its Protocols’ (2020) 114 American Journal of International Law 51, 51, 54; 

United Nations Office on Drugs and Crime, ‘Overview’ (United Nations : Office on Drugs and 

Crime: Overview) <//www.unodc.org/unodc/en/organized-crime/intro/review-mechanism-

untoc/overview.html> accessed 17 January 2022. 
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2. THE MIGRANT SMUGGLING PROTOCOL 

The Migrant Smuggling Protocol (MSP) was the first and is still the only international 

agreement to specifically address the smuggling of migrants. As highlighted above though, 

the issue was far from new at the time the Protocol was concluded in 2000, and work had 

been on-going since the mid-1980s, including with the insertion of the clause on 

clandestine movement in the MWC, as well as through a series of multilateral 

proclamations, agreements and bilateral treaties to address the situation. Migrant 

smuggling became more pronounced as a political issue though in the 1990s, when the 

governments of and public within the Global North became increasingly concerned about 

clandestine entry, in particular in Western Europe, due in part to changing migration 

patterns that were seeing people move from East to West.  

The Protocol itself was subject to long and detailed negotiations, but ones that were often 

confused, with delegates at times unsure themselves of the difference between migrant 

smuggling and people trafficking, and with political differences emerging between those 

wanting to punish migrant smuggling in all instances and those only focusing on 

professional smugglers. Ultimately though, the protocol itself, while for the first time 

clearly identifying people with smuggling, in many ways drew on older treaties discussed 

here, with provisions similarly focusing on criminalisation, prevention, and information 

sharing, along with limited protections for the rights of those involved.   

I. Background 

Until the early 1990s, migrant smuggling has been identified largely as being national 

concern, and largely a concern of the United States. The issue of ‘illegal immigration’ had 

become a major political issue in the 1970s and 80s in the US, with a Presidential 

Proclamation in 1981 declaring it a ‘serious national problem’ and authorising the 

interdiction of vessels approaching the United States by sea.20 By 1981 the US had also 

concluded one of the earliest bilateral migrant smuggling agreements – with Haiti – which 

allowed the US Coast Guard to board Haitian vessels on the high seas and in the territorial 

waters of Haiti where there was a suspicion that vessels were involved in an act that would 

violate either US or Haitian laws, and which allowed them to detain the vessel if suspicions 

proved founded and to return the vessel to Haiti. It also included a provision preventing 

the US returning persons with a bona fide claim for refugee status and an undertaking that 

Haiti would only prosecute those involved in organising smuggling.21  

While it has been suggested that the issue was not as much of a national concern in Western 

Europe during that period, and until the collapse of communism in the Soviet Union and 

 
20 Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge 

University Press 2014) 25–27. 
21 ibid 98–99. 
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Warsaw Pact countries,22 several measures were also taken in Europe on the issue of 

migrant smuggling in the 1980s.  At the Council of Europe (CoE), a series of Conferences 

of Ministers Responsible for Migration Affairs had been (and continues to be) held 

periodically since 1980. In 1983, ‘clandestine migration’ was already an important part of 

the agenda at the second conference, representing one of the three sub-themes.23 The 

outcome document to this included a commitment to address ‘labour trafficking’, which 

seems to lie at the margins of what we would now call migrant smuggling and people 

trafficking.24 In between this and the following conference, a commitment to criminalise 

migrant smuggling was included under Article 27 of the 1985 Convention Implementing 

the Schengen Agreement, amongst five European Community Member States, which 

obliged parties to enact ‘appropriate penalties on any person who, for financial gain, assists 

or tries to assist an alien to enter or reside within the territory of one of the Contracting 

Parties in breach of that Contracting Party's laws on the entry and residence of aliens’: a 

definition very similar to the final definition of migrant smuggling under the MSP.25 The 

issue was again taken up at the Fourth CoE Conference of Ministers in Luxembourg in 

1991, this time focusing on those involved in smuggling, with the conclusions to that 

conference agreeing that better information on irregular immigration and illegal work 

should be disseminated and that sanctions against those organising clandestine 

immigration and employing undocumented migrants should be rigorously applied.26 

A pivotal moment in moving migrant smuggling to the forefront of international 

discussion has been identified as being the grounding of the Golden Venture in 1993. The 

Golden Venture was a vessel carrying 286 Chinese nationals who had paid an average of 

USD 30,000 to be smuggled from China to the US and which ran aground off the coast of 

New York in June 1993. Ten passengers died in the escape from the vessel and the case 

sparked a national debate in the United States over the smuggling of persons. This led to 

a Presidential Decision Directive twelve days later on ‘alien smuggling’,27 which 

highlighted that: ‘The recent increase in Asian criminal syndicate smuggling of Chinese 

 
22 ibid 25–27. 
23 Council of Europe: Directorate of Economic and Social Affairs Population and Vocational 

Training Division, ‘Second Conference of European Ministers Responsible for Migration Affairs: 

Conclusions of the Conference’ (1983) MMG-2-7 Final. 
24 Recommendation (A) (d) stated that participating states should ‘initiate close co-operation and 

consultation…in order to put a stop to illicit migration. To that end the Ministers stressed the 

importance of actively seeking an internationally recognised definition of the offence of labour 

trafficking, whatever the country of origin or receiving country in which it is observed’: ibid 7. 
25 Convention Implementing the Schengen Agreement 1985 Article 27; Discussed in Gallagher and 

David (n 20) 87–88. 
26 Council of Europe, ‘Fourth Conference of European Ministers Responsible for Migration Affairs: 

Conclusions and Resolution Adopted by the Conference’ (1991) MMG-4 (91) 9 final 3. 
27 Gallagher and David (n 20) 27. 
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nationals illegally into the US by air, sea and across land borders is a matter of serious 

concern’.28 It further stated that: 

The U.S. Government will take the necessary measures to preempt, interdict and 

deter alien smuggling into the U.S. Our efforts will focus on disrupting and 

dismantling the criminal networks which traffic in illegal aliens. We will deal with 

the problem at its source, in transit, at our borders and within the U.S. We will 

attempt to interdict and hold smuggled aliens as far as possible from the U.S. 

border and to repatriate them when appropriate. We will seek tougher criminal 

penalties both at home and abroad for alien smugglers. We will seek to process 

smuggled aliens as quickly as possible. 29 

Its directions included requiring cooperation with ‘source nations’ to disrupt businesses 

and infrastructure that provides assistance to alien smuggling, working with flag states to 

criminalise and prosecute alien smuggling and allowing the US to interdict incoming 

vessels, and to detain undocumented entrants to the US.30 

US advocacy on this issue at the international level was well received by Western 

European countries, which were also concerned about the rise in undocumented arrivals. 

In 1991, Europe had also begun the Budapest process, a series of (ongoing) consultative 

forums on orderly migration. The first of these conferences had focused on undocumented 

migration and people smuggling, and had ended with an agreement to exchange 

information on routes and methods and a commitment to strengthen border controls.31 The 

follow-up meeting to this in 1993 had been even more specific, recommending 

participating states make it a criminal offence ‘to smuggle or to attempt to smuggle illegal 

migrants; and that this should include the instigation and the aiding and abetting of the 

offence.’32 Several parts of the recommendations made in Budapest focused on the 

modalities for criminalising smuggling and for cooperation between states on the 

criminalisation of smuggling. This included: introducing powers to confiscate the direct 

and indirect proceeds of smuggling and the means of transport used by smugglers;33 

measures on mutual legal assistance;34 information sharing;35 and increased border control 

and carrier sanctions,36 all of which were reflected in the provisions of the MSP.  

 
28 The White House, ‘Presidential Decision Directive/NSC-9’ (1993) 20667. 
29 ibid. 
30 ibid. 
31 ICMPD, ‘Final Communique of the Ministerial Conference on Measures for Checking Illegal 

Immigration from and through Central Europe’ (1991) 1–4. 
32 ICMPD, ‘Final Communique of the Ministerial Conference to Prevent Uncontrolled Migration’ 

(1993) 3. 
33 Recommendation 1. 2 (a) and (b) ibid. 
34 Recommendation 2 ibid 4. 
35 Recommendation 4 ibid 6. 
36 ibid 7–15. 
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Within three months of the Presidential Decision Directive, in September 1993, the US 

submitted a draft resolution to the International Maritime Organization entitled 

‘Enhancement of Safety of Life at Sea by the Prevention and Suppression of Alien 

Smuggling by Ship.’ This resolution was rapidly discussed and agreed, being adopted 

already in November 199337 and closely resembled the Presidential Decision Directive: 

focusing on preventing the movement of people by boat, encouraging governments to 

share information on unsafe practices relating to migrant smuggling by sea, and 

recommending the interception of the vessels of other states suspected to be involved in 

migrant smuggling.38  

Upon the adoption of the IMO resolution, the US then quickly introduced a second 

resolution, this time at the UN Commission on Crime Prevention and Criminal Justice,39 

on the ‘Prevention of Alien Smuggling’.40 Almost half of the US’ draft resolution was used 

to justify why it was introduced and provides therefore an interesting insight into the 

reasons why the US decided this was an urgent issue of international concern. This 

included concerns over organised criminal groups using migrant smuggling to finance 

other activities, the threat of debt bondage or servitude migrants faced to pay their passage, 

the socio-economic costs of the international community in rescuing and caring for 

smuggled migrants, obligations to address slavery under the 1956 Supplementary 

Convention, and the undermining of public confidence in immigration and asylum 

policies.41 The content of the resolution largely reflected a consistent approach with 

several other drafts that initially emerged on migrant smuggling: in almost as many words, 

condemning migrant smuggling and encouraging its criminalisation, identifying 

preventative measures, and calling for the cooperation of the international community in 

addressing smuggling. Two of the more detailed of the ten articles in this draft were aimed 

at addressing migrant smuggling at sea, reflecting the initial focus of efforts against 

migrant smuggling in the early 1990s.42 This second resolution received co-sponsors from 

a range of countries – Armenia, Cyprus, El Salvador, Greece, Guatemala, Mexico and 

Romania – and was moved to the UN General Assembly and passed as a resolution of the 

UNGA in December 1993. While modified from the original US resolution, it affirmed 

migrant smuggling as a transnational issue and contained many of the points that would 

go on to be included in the final protocol. It removed, however, US language on the role 

 
37 Gallagher and David (n 20) 28–29. 
38 International Maritime Organization: Enhancement of safety of life at sea by the prevention and 

suppression of unsafe practices associated with alien smuggling by ships 1993 (Resolution A773 
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39 Gallagher and David (n 20) 30. 
40 UN Commission on Crime Prevention and Criminal Justice, ‘United States of America: Draft 

Resolution - Prevention of Alien Smuggling. Forty Eighth Session THIRD COMMITTEE Agenda 

Item 110.’ (1993) A/C.3/48/L.9. 
41 ibid 1, 7, 8, 11, 12 . 
42 UN Commission on Crime Prevention and Criminal Justice (n 40) Articles 7 and 8. 
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of criminal groups in using migrant smuggling for other ends and introduced a new 

paragraph recognising that socio-economic factors influence migrant smuggling and 

international migration in general.43 

Following the UNGA Resolution, migrant smuggling was added to the agenda of the 

Commission on Crime Prevention and Criminal Justice, which then began reporting 

periodically on steps UN Member States were taking to fight migrant smuggling. In its 

first report, the Commission highlighted that part of the rationale for the UN to take action 

against ‘alien smuggling’ was, on the one hand, due to concerns about human rights and 

the threat to life and indentured servitude in particular and, on the other, because of the 

involvement of organised criminality and the profits earned by those criminal groups.44 It 

also highlighted an understanding of smuggling as being transversal across different 

proscribed acts, stating that the ‘smuggling of illegal aliens is perceived by criminal 

organizations as a low-risk, high-profit activity. Smuggling is usually handled by 

ethnically organized crime groups which are supplementing their traditional criminal 

enterprises, including illicit trafficking in drugs, with alien-smuggling.’45 

In September 1997 Austria formally proposed the development of a new international legal 

instrument to combat migrant smuggling, which would focus on criminalisation, 

prosecution, investigation and extradition.46 At the same time as this proposal was 

submitted however, the Italian government also proposed a ‘Multilateral Convention to 

Combat Illegal Migration by Sea’ at the IMO. While the issue was taken up by the IMO,47 

by January 1998, Italy and Austria informally met and agreed to join forces to push for a 

multilateral convention within the context of the UN, and in particular its work on 

organised crime.48 Finally, in 1999, the Ad Hoc Committee established to develop the 

CTOC was formally mandated with additionally elaborating an international instrument 

on ‘illegal trafficking in, and transportation of migrants, including by sea’.49 

In lieu of a formal conference, the CTOC and its protocols were developed over a series 

of thirteen sessions of this Ad Hoc Committee, membership of which was open to all 

 
43 United Nations General Assembly Resolution 48/102 1993; Gallagher and David (n 20) 30–31. 
44 ‘UN Commission on Crime Prevention and Criminal Justice: Measures to Combat Alien-
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States.50 An informal group of UN agencies, including the Office of the High 

Commissioner for Human Rights, United Nations High Commissioner for Refugees, 

United Nations International Children’s Emergency Fund (UNICEF, now UN Children’s 

Fund) and the International Organization for Migration (IOM) participated alongside 

states in the negotiations, with the aim of ensuring that the treaties advanced human rights. 

Civil society was also active in the negotiations, although they tended to focus more on 

the Trafficking Protocol rather than the MSP.51 The Migrant Smuggling Protocol itself, 

alongside the Trafficking in Persons Protocol and CTOC, was agreed on and sent to the 

UNGA after the eleventh session, with the last two sessions of the Ad Hoc Committee 

being used to finalise the Firearms Protocol.  

II. The 2000 Protocol against the Smuggling of Migrants by Land, Sea and 

Air 

Although the discussions of the Ad Hoc Committee changed the substance of the 

provisions of the Protocol, in form it closely followed the structure of the Austrian 

proposal made in 1997, first defining migrant smuggling, and then covering 

criminalisation, the smuggling of migrants by sea, preventative measures and cooperation 

between State Parties. Like the CTOC and its other Protocols, the MSP is also widely 

ratified, with 150 State Parties as of 2022.52 

The preamble to the MSP cites the need for an international approach to address migrant 

smuggling (para. 1), recalls the need to improve cooperation to address the root causes of 

migration, especially related to poverty (para. 2), identifies the need for humane treatment 

and the protection of the human rights of migrants and cites concern that migrant 

smuggling brings ‘great harm’ to states and can endanger the lives or security of migrants 

(paras. 3, 5, 6). It also identifies as a rationale the lack of a comprehensive treaty to address 

migrant smuggling (para. 4) and recalls UNGA resolution 53/111 of 9 December 1998 

establishing the committee and tasking it was developing a convention on the ‘illegal 

trafficking in and transporting of migrants’ (para. 7). 

The preamble then includes several points found in other treaties that address smuggling, 

from the harm posed to the state to the need for cooperation and the lack of an existing 

instrument. In many ways though it also situates itself more firmly as a treaty directed 

towards human rights than others discussed here. This idea is reflected in Article 2, which 

 
50 United Nations Office on Drugs and Crime, ‘Background Information - Ad Hoc Committee on 
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identifies the purpose of the Protocol as being ‘to prevent and combat the smuggling of 

migrants, as well as to promote cooperation among States Parties to that end, while 

protecting the rights of smuggled migrants.’ However, while human rights language is 

mentioned, the Protocol itself, as will be seen below, has little to do with advancing human 

rights and rather focuses much more on interstate cooperation, penalisation and prevention 

in ways similar to other conventions discussed. This point is particularly well made in 

considering that when the clause in Article 2 on protecting the human rights of smuggled 

migrants was introduced, the term ‘victim of smuggling’ was removed elsewhere from the 

Protocol, the deletion of which likely removes any obligations towards smuggled migrants 

that may have arisen under the victim protection provisions of the CTOC.53. 

Migrant smuggling itself is defined in Article 3. Clause (a) of this article defines the 

smuggling of migrants as ‘the procurement, in order to obtain, directly or indirectly, a 

financial or other material benefit, of the illegal entry of a person into a State Party of 

which the person is not a national or a permanent resident.’ This definition reflects quite 

closely the definition found in the 1985 Schengen Agreement, discussed above, but caused 

debate during the drafting process in particular around two issues.  

The first of these was in the difference between trafficking and smuggling. As may have 

been noted in the preamble, the term trafficking was used in the initial instructions given 

to the Ad Hoc Committee and this confusion in terminology was a constant facet of the 

development process, with several delegations unsure of the difference during the 

proceedings54 and others expressing concern about translation of smuggling into 

languages other than English.55 This confusion apparently continued into the end of the 

process, with Ambassador Luigi Lauriola, the chair of the Ad Hoc Committee, referring 

to the MSP in his speech to the UNGA on the conclusion of the Convention and first two 

protocols as the ‘Protocol on Illicit Trafficking in and Transporting of Migrants’.56  

The second issue was with the term ‘financial or other material benefit’. An interpretive 

note to Article 3 indicates that this requirement was included to ensure that persons 

 
53 Gallagher and David (n 20) 47–48. 
54 The original Italy and Austria draft also used the term ‘smuggling’ in the context of what we would 

now consider trafficking, stating in the preamble: ‘Concerned that an increasing number of migrants 
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Transnational, Organized Crime, First Session. A/AC.254/4/Add.1’. 
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engaged in smuggling for humanitarian reasons or those who smuggle close family 

members would not be included within the Protocol’s definition of migrant smuggling.57 

This was amended from the original suggestion of for ‘profit’ proposed by Austria and 

Italy.58 Interesting here is that other treaties addressing smuggling have not sought to 

include a profit-motive within their definitions at all, presumably assuming smuggling 

implies profit-seeking.59 

Obligations to criminalise migrant smuggling are included under Article 6 of the Protocol 

and cover a range of offences. This includes the intentional smuggling of another person 

(1 (a)), as well as producing fraudulent travel documents (1 (b)), enabling someone 

without documents to remain in the country (1 (c)), attempt, participation, organising or 

directing, when constitutionally allowed (2), and aggravated offences (3). The aggravating 

circumstances here leave space for cross-over with trafficking in persons, with Article 3 

(b) covering actions that entail inhuman or degrading treatment, including for exploitation, 

of such migrants. Also important to note here is that while Article 5 of the Protocol clearly 

states that migrants should not be liable for criminal prosecution by virtue of the Protocol 

purely for having been the object of Article 6 conduct, Article 6 (4) states that ‘Nothing in 

this Protocol shall prevent a State Party from taking measures against a person whose 

conduct constitutes an offence under its domestic law’: ultimately then allowing States, 

should they choose, to punish smuggled migrants for violating immigration laws.60  

Three articles address the smuggling of migrants by sea and operate much like previous 

treaties: keeping to established rules on the law of the sea and replicating previous 

conventions discussed here.61 Article 7 simply encourages State Parties to work together 

to ‘prevent and suppress’ migrant smuggling in accordance with the law of the sea. Article 

8 then includes a series of rights and obligations in relation to vessels at sea suspected of 

 
57 United Nations Office on Drugs and Crime, ‘Travaux Preparatoires of the Negotiations for the 

Elaboration of the United Nations Convention against Transnational Organized Crime and the 
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Protocols Thereto’ (n 57) 466 Footnote 19. 
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smuggling migrants. This includes requests for assistance to help suppress migrant 

smuggling (1); mechanisms for requests to stop, search and take measures against vessels 

on the high seas flying the flag of another state and for responding to such requests (2-6); 

and powers to stop, search and take appropriate measures against vessels without 

nationality, where there are reasonable grounds to believe they are involved in migrant 

smuggling (7). Finally, Article 9 includes safeguard clauses, the first of which requires that 

any measure taken should ensure the ‘safety and humane treatment of the persons on 

board’, the rest of which though are in many respects again very similar to earlier 

discussions on protecting commerce from harassment: ensuring the security of the vessel 

and cargo (1 (b)); non-prejudice of the commercial or legal interests of the flag state (1 

(c)); compensation for loss and damage (2); the rights of coastal and flag states (3); and 

restrictions on the right to take measures under this section to warships or other vessels 

clearly marked as being in government service (4). Despite this alignment with the law of 

the sea, the MSP does change existing rules in one way: adding migrant smuggling to the 

right to visit that exists under UNCLOS Articles 108 and 110 for the drugs trade, slavery, 

piracy and illegal broadcasting for Parties to the Protocol.62 

The final section of the MSP contains provisions on prevention and cooperation, as well 

as several ‘other measures’ aimed at border security and the return of smuggled migrants, 

as well as addressing the human rights of migrants that have been smuggled. 

The first obligation in this section, under Article 10, is for State Parties to exchange 

information on: embarkation and destination points, routes, carriers and means of 

transportation known or suspected of being used; known or suspected groups identities 

and methods; details on the proper form of travel documents issued by the State Party; 

means and methods for transporting persons and for fraudulently producing travel 

documents; and information about laws and techniques for policing smuggling. These 

measures are ones that have again been seen in several previous treaties discussed here, 

particularly during the UN-era.  

Article 11 sets out requirements to strengthen border control measures. This includes a 

requirement to strengthen border controls (1), as well as to introduce carrier sanctions for 

transporting persons involved in an offence under the Protocol (2-4). It also encourages 

states to take measures to deny entry and revoke visas for those involved in an offence (5) 

and to strengthen cooperation between border control agencies (6). The inclusion of carrier 

sanctions seems to have been a direct development of earlier carrier sanctions 

requirements in Europe and North America, as well as the inclusion of carrier sanctions in 

the 1988 Convention against Illicit Traffic in Narcotic Drugs. Initially they were the only 

preventative measure included in this article of the draft Protocol, however at its eleventh 

session the Ad Hoc Committee decided to include additional border control paragraphs to 
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align it with Article 11 in the Trafficking in Persons Protocol.63 The following articles then 

deal with security of travel documents (Art. 12), legitimacy and verification of validity of 

travel documents (Art. 13) and technical cooperation, including training, between State 

Parties (Art. 14).  

Finally, in Article 15, ‘Other prevention measures’ are covered, which include a 

requirement to raise awareness on the criminal penalties associated with smuggling 

migrants (1) and providing public information on the dangers of being smuggled (2), as 

well as an obligation to promote or strengthen development programmes that address the 

‘root socio-economic causes’ of migrant smuggling (3) – again measures with strong 

similarities, in particular to the UN-era drug control treaties, but also to earlier treaties on 

white slavery. Article 16 then covers protection and assistance to those who are the 

‘objects’ of this Protocol, highlighting in particular the obligation to preserve and protect 

the rights to life and to freedom from torture or other cruel, inhuman or degrading 

treatment or punishment. Important here, as mentioned above, is that smuggled migrants 

are not considered ‘victims’, which would extend their rights to support from the 

destination country under the CTOC.  

In sum, the Migrant Smuggling Protocol then, despite being framed as a treaty with a 

human rights motivation, is limited in terms of the protections it offers to those involved. 

Indeed, it arguably became less protective during the negotiations, as limited rights that 

would have otherwise been given to smuggled migrants via victim status were removed. 

Rather, it focuses, much like other treaties discussed here, on penalisation of those 

involved, cooperation between State Parties, information sharing and on ensuring 

preventative measures are in place. These measures too bear many similarities with older 

treaties discussed here, both when implementing relatively new concepts, such as carrier 

sanctions, and in requiring actions that have been seen across treaties from the turn of the 

century, such as information campaigns around the dangers of involved. In this, the 

Protocol is reflective of the environment in which it was developed. While human rights 

became an important area of contention in the discussions at the Ad Hoc Committee, the 

origins of the Protocol lay in a desire by powerful states to prevent the inflow of people 

from outside their borders in, and its aim was to target those facilitating this movement, 

before protecting people on the move: an aim very similar to that of other treaties 

addressing smuggling. 

3. THE TRAFFICKING IN PERSONS PROTOCOL 

The second CTOC Protocol once again addressed trafficking in persons. Like earlier 

treaties, the reason for its development was rooted, in part, in concern about the issue of 
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forced sex work. This concern was expanded though to encompass all forms of forced 

labour within the Protocol, and motivation was also found in the difficulties in including 

trafficking within contemporaneous human rights treaties, and in fears that a human rights-

focus alone would be insufficient to address trafficking in persons.  

The development of the Protocol similarly took place through the Ad Hoc Committee over 

several sessions at the end of the 1990s. As mentioned above, at times during its 

development confusion existed in understanding the difference between migrant 

smuggling and trafficking in persons for some of the delegations. Nevertheless, the 

Trafficking Protocol ended up with provisions that were sometimes in line with, but also 

distinct from those in the MSP. These include measures to prevent trafficking and penalise 

those involved, as well as limited rights for trafficked persons.  

I. Background  

Efforts to address trafficking in persons had progressed in the intervening years since 1949 

with the inclusion of some trafficking in persons language in human rights treaties, 

including the 1979 Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW) and the 1989 Convention on the Rights of the Child (CRC).64 The 

former of which required Parties to CEDAW to take measures to suppress the traffic in 

women and the exploitation of the prostitution of women (Art. 6), the latter of which had 

required parties to the CRC to take measures to both protect children from being trafficked 

(Art. 35) and from involvement in the trafficking of narcotic drugs and psychotropic 

substances (Art. 33).  

As noted above, concern in the 1980s and 1990s around undocumented migration often 

failed to clearly delineate between the smuggling of migrants and trafficking in persons. 

Nevertheless, specific concern about the trafficking of women and children for sex work 

had also grown in the early 1990s, with discussions reframing the idea from the 

exploitation of white women seen in older treaties to one that was situated in the 

exploitation of women of colour and of women from economically poorer countries. The 

trafficking of women for sex work was also in some cases linked to the HIV epidemic and 

concerns around the spread of HIV through trafficked sex workers. Similarly to older 

treaties, however, reasons for increased attention on the issue have also been linked to the 

increased mobility of women for work in the early 1990s, which was distinct from the 

traditional family unit based migration that had taken place before.65 

Work on trafficking in persons had taken place in the first half of the 1990s at the IOM, 

CoE and Organization of American States (OAS), amongst others. The IOM had advanced 

a definition for trafficking in women that in some ways looked like the definition 
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ultimately adopted under the MSP for migrant smuggling but had nevertheless tried to 

particularly draw attention to women moved across borders involuntarily to be exploited 

for financial benefit. The CoE had focused largely on sexual exploitation-related 

trafficking, advancing a definition in 1996 and which was reflected in the approach and 

perspective taken by the European Union and its Member States up until the conclusion 

of the Protocol. The OAS on the other hand had focused on the trafficking of minors, 

adopting the Inter-American Convention on International Traffic in Minors in 1994.66 

The immediate legislative history of the TP however came later than that of the MSP and 

originated in a 1997 proposal by Argentina.67 This proposal was advanced due to 

dissatisfaction in the progress of negotiating what would become the Optional Protocol to 

the Convention on the Rights of the Child on the sale of children, child prostitution and 

child pornography, and concern “that a purely human rights perspective would be 

insufficient”68 in dealing with trafficking in minors. This proposal was presented to and 

discussed at the Commission on Crime Prevention and coincided with increased European 

and US interest in trafficking in persons.69  

The Argentinian proposal, when later submitted to the first meeting of the CTOC Ad Hoc 

Committee, only focused on the ‘prevention, suppression and punishment of international 

trafficking in women and children’70 and in particular highlighted that it addressed the (at 

that time) lacuna of the lack of international instruments addressing trafficking in 
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68 Gallagher (n 64) 77: Ultimately the Optional Protocol, concluded in 2002 and after the TP, would 

only include reference trafficking in its preamble, noting in paragraph 3 grave concern at the 

significant and increasing international traffic in children for the purpose of the sale of children, 
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children71 and addressing trafficking by criminal organisations.72 Interestingly, the 

Argentinian proposal, in Article 3, defined child trafficking as an action that can only be 

carried out when the child is outside the child’s home jurisdiction, but included both purely 

national and the international trafficking of women.73 

During the same session of the Ad Hoc Committee, the US submitted a revised draft of 

the Argentinian proposal that expanded its scope to cover all persons. Its preamble 

emphasised in much stronger terms the relationship between trafficking and transnational 

organised crime, stating ‘the States Parties to this Protocol’ at (b) are: ‘Gravely concerned 

by the significant and increasing activities of transnational criminal organizations and 

others that profit from international trafficking in persons.’ This proposal included several 

draft articles that would later be included in the Protocol, with one of the largest 

differences to the Argentinian proposal being that it removed the distinction between 

trafficking in women and in children and adopted a definition, like in the final Protocol, 

that required criminalisation irrespective of whether the trafficking was national or 

international. Interestingly, this initial US version included relatively few measures on 

strengthening border security or on carrier sanctions as compared to the final Protocol.74 

While Argentina’s interest in this had been primarily related to child trafficking, the US 

was focused largely on the trafficking of women. In echoes of previous trafficking in 

persons treaties, civic groups within the US and conservative politicians worked together 

in the 1990s to advocate for US action internationally against trafficking, in order to use 

it to advance a more conservative position on sex more generally. In further similarities to 

previous treaties, disagreements over sex work and trafficking that had emerged during 

the 1995 United Nations Beijing Conference on Women, led to a more prominent and 

unified voice of US evangelical groups domestically, who allied with anti-sex work 

feminist groups, lobbying together to raise the profile of trafficking in women as a priority 

for the US globally.75 The Clinton administration was responsive to this, with the 
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President's Interagency Council on Women taking the issue forward. In this, there was a 

strong desire to ensure that any new treaty defined trafficking in conformity with the US’ 

domestic Trafficking Victims Protection Act, which was drafted in parallel and passed 

shortly before the adoption of the TP by the UNGA.76  

Interest in the topic beyond the US was also being driven by a series of reports that had 

identified the cross-border exploitation of women and girls as a worsening problem, with 

public debates taking place in several countries on the suitability of the current 

international framework for addressing the issue, especially around the need for an 

approach that combined human rights and crime control. In response to this growing 

interest, the UNGA had attempted to define trafficking in persons in 1994, followed by 

the UNSG in 1995. European bodies had also become concerned with the situation, 

leading to the Council of Europe, European Commission and European Parliament all 

developing definitions of trafficking in women and persons in 1996, and the Council of 

the European Union issuing a ‘Joint Action concerning trafficking in human beings and 

sexual exploitation of children’ in 1997.77 This joint action had as its objective to ‘establish 

common rules for action to combat trafficking in human beings and sexual exploitation of 

children in order to contribute to the fight against certain forms of unauthorised 

immigration and to improve judicial cooperation in criminal matters’ and defined 

trafficking in terms of sexual exploitation and abuse: ‘any behaviour which facilitates the 

entry into, transit through, residence in or exit from the territory of a Member State for 

gainful purposes with a view to the sexual exploitation or abuse of the adults or children 

involved’.78  

Similarly to the MSP, the TP was included within the mandate of and passed swiftly 

through the Ad Hoc committee developing the CTOC and all three Protocols. It did this 

through a mixture of formal and informal sessions, with the informal sessions intended to 

speed the process along and help to agree on some of the more contentious topics, 

including the definition of trafficking itself. These informal sessions, while not intended 

to introduce new aspects to the Protocol, were controversial however, with developing 

countries complaining of effective non-participation in these sessions due to a lack of 

interpretation, and NGOs prohibited from attending.79  
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During negotiations, tensions were particularly high around the question of who the 

Protocol was seeking to protect, with criticism levied from a human rights perspective that 

the Protocol was seeking to protect the state from organised crime, rather than protect the 

victims of trafficking.80 Indeed, there were indications that delegates did not feel a human 

rights focus would be appropriate, with a suggestion that the problem was the result of 

criminal, private actors and little to do with government action.81 Further, despite the 

eventually neutral language included in the definition of trafficking, it has been argued 

that the subject of the definition consistently considered during the negotiations was “both 

female and a prostitute”.82 As highlighted above, there were also conceptual difficulties 

that delegations faced in understanding the difference between migrant smuggling and 

trafficking in persons, with these difficulties continuing up until the end of the 

negotiations, and even remerging after efforts had seemingly been concluded to separate 

the terms used.83 

II. The 2000 Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children 

Alongside the CTOC and MSP, the Trafficking in Persons Protocol was opened for 

signature in 200084 and came into force on the 25 December 2003. As of 2022, it has 178 

State Parties,85 a higher number of ratifications than both of the other Protocols. The 

preamble to the TP identifies the reasons for its development as including the recognition 

that trafficking in persons requires an international approach in the countries of origin, 

transit and destination to prevent trafficking, punish offenders and protect the victims 

(para. 1) and that, despite the plethora of existing instruments, the lack of a comprehensive 

treaty on trafficking in persons was hampering efforts to protect those vulnerable to 

trafficking (paras. 2-3). These are further elaborated on in Article 2, which sets out the 

three purposes of the Protocol as being: (a) to prevent and combat trafficking in persons, 

paying particular attention to women and children; (b) to protect and assist the victims of 

such trafficking, with full respect for their human rights; and (c) to promote cooperation 

among State Parties in order to meet those objectives. As with previous trafficking in 

persons treaties, the TP includes provisions on both purely domestic trafficking and on 

cross-border trafficking in persons, with the focus largely on the latter. Notable though is 

that early references specifically to international trafficking in the purpose were removed 
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during the drafting process,86 indicating that the inclusion of domestic cases was a 

deliberate choice of the drafters. 

Trafficking in persons is defined under Article 3 as the recruitment, transportation, 

transfer, harbouring or receipt of persons, by means of the threat or use of force or other 

forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a 

position of vulnerability or of the giving or receiving of payments or benefits to achieve 

the consent of a person having control over another person, for the purpose of exploitation. 

It defines exploitation as including the exploitation of the prostitution of others or other 

forms of sexual exploitation, forced labour or services, slavery or practices similar to 

slavery, servitude or the removal of organs. It therefore has three elements: an action, a 

means for achieving that action, and a purpose,87 and in that sense, is much more detailed 

than the definition of migrant smuggling. As in the MSP, Article 5 of the TP requires 

Parties to criminalise the conduct set out in Article 3, including, where allowed, attempt, 

complicity and organising or directing. 

Articles 6 through 8 deal with protection of the victims of trafficking and are somewhat 

similar to provisions in earlier treaties, in that they are both limited and focus on 

repatriation of the trafficked person. Article 6 is the only one of these that potentially 

applies to domestic victims and includes procedural safeguards for investigations and 

court cases. This includes, where possible, making proceedings confidential (1), providing 

information on cases and allowing victims to present their views (2), and considering 

providing physical, psychological and social support measures for victims. Article 7 on 

the other hand requires Parties to consider implementing measures to allow victims to 

remain in their territory, and Article 8 extensively sets out measures on the repatriation of 

the victims of trafficking. In comparison to the other articles of the treaty, the provisions 

of Articles 6 and 7 in particular have several optional components, with State Parties being 

free to deport victims and to deny them access to support should they remain in their 

jurisdiction. Clearly too, Articles 7 and 8 only apply to persons trafficked across 

international borders. 

Article 9 contains preventative measures, including requirements to introduce policies and 

programmes to prevent and combat trafficking in persons and to support victims of 

trafficking (1), conduct mass media campaigns and undertake social and economic 

initiatives to prevent and combat trafficking in persons (2), and take or strengthen 

measures ‘to alleviate the factors that make persons, especially women and children, 

vulnerable to trafficking, such as poverty, underdevelopment and lack of equal 

opportunity’ (4). It also includes an obligation to take measures to discourage demand for 
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the exploitation, especially of women and children, that leads to trafficking (5). While 

several of these measures are similar to those found within other treaties, the addressing 

of demand is an area that has been less pronounced in the treaties considered here. 

Article 10 is then focused on cross-border information sharing and is again similar to 

provisions discussed in other treaties. It requires law enforcement, immigration and other 

relevant authorities to share information to determine: whether persons crossing or 

attempting to cross an international border, who are travelling with documents belonging 

to other persons or without travel documents, are perpetrators or victims of trafficking in 

persons (1(a)); the types of documents used to cross an international border (1(b)); and the 

means and methods used by organised criminal groups in order to traffic persons, 

including on the ‘recruitment and transportation of victims, routes and links between and 

among individuals and groups’ (1(c)).  

Article 11 on border controls, as discussed above, was worded identically to Article 11 of 

the MSP, with the latter aligning to the border control measures designed for the TP, 

including strengthening controls and introducing carrier sanctions. Finally, Articles 12 and 

13 contain provisions on the control and validity of documents, requiring State Parties to 

respectively protect against travel document falsification and verify travel documents 

upon the request of another State Party. 

Like previous trafficking in persons treaties, the 2000 Trafficking Protocol is then, while 

formally applicable to both domestic and international trafficking, largely focused on the 

international aspect. Also similarly, it includes extensive provisions designed to prevent 

and respond with criminal measures to those trafficking in persons. While there is some 

consideration of the factors that drive trafficking, provisions that address the victims of 

trafficking are in reality largely focused, as before, on repatriation and include few hard 

obligations for support, which has been negatively contrasted with ‘hard’ obligations 

elsewhere in the Protocol.88  

4. THE TRAFFICKING IN FIREARMS PROTOCOL 

In a way reminiscent of the Brussels Conference Act, the third issue dealt with by the 

Protocols to the CTOC was the traffic in firearms. Compared to the other two Protocols to 

the CTOC, it includes both a greater number of domestic obligations and is the least 

ratified of the three, and this ratification is selective. It was also the final Protocol to be 

adopted by the UNGA, adopted just over seven months after the CTOC and first two 

Protocols. 

In terms of content, it goes further than the other two Protocols is seeking control over the 

illicit traffic in firearms at source and requiring State Parties take measures to ensure that 

licit firearms do not move into the illicit market, seemingly reflective of the different 
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considerations needed to control firearms, but also with echoes of earlier treaties on 

controlled substances. The FP also though replicates many of the provisions of the other 

Protocols around smuggling, as well as of those treaties that came before, including on 

criminalisation, information sharing and cooperation.    

I. Background 

The history of the Firearms Protocol has been identified as beginning with pressure on the 

UN in the early 1990s to address the growing trade in firearms, leading to a series of UN 

level reports and interventions, as well as backing from powerful countries. Initial efforts 

to push for international control in the 1990s here too came from civic groups, as well as 

States particularly affected by gun violence.89   

A key moment came in 1995, with the UNSG developing a report on the use of small arms 

and light weapons in conflicts, and the holding of the Ninth UN Congress on the 

Prevention of Crime and the Treatment of Offenders, which picked up the issue of firearms 

regulation, passing a resolution that requested the Commission on Crime Prevention and 

Criminal Justice to consider measures that would restrict firearms, including firearms 

trafficking, and requesting the UNSG to prepare a report on crimes related to firearms and 

illicit trafficking with a view to developing a declaration.90  

By 1997, the SG had published this further report, the conclusions of which highlighted 

the need for international action on illegal firearms, finding that: import and export 

restrictions alone were not sufficient to protect against illegal trafficking; that differences 

in regulation between States were undermining regulatory efforts and governance in 

others; that both domestic and international control needed to be in place; and that 

domestic regulation required efforts at all levels of society.91 

Outside of the UN process, the G8’s 1997 Denver summit had committed G8 countries to 

addressing firearms trafficking,92 with the Summit Communiqué highlighting both people 

smuggling and firearms smuggling as major issues of transnational organised crime. Both 

were treated together in the communiqué, which highlighted the centrality of strengthened 

border controls to address both and included a commitment to considering a new 

international instrument to combat firearms trafficking.93 The same year, the Organization 

of American States developed a regional treaty addressing firearms manufacture and 
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trafficking: the Inter-American Convention against the Illicit Manufacturing of and 

Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials .94 Gaining 

almost universal ratification within the Inter-American system,95 the Inter-American 

Firearms Convention is very similar to the Firearms Protocol, containing both similar 

articles and wording, and covering criminalisation of the manufacture and trafficking in 

firearms, import and export licences and preventative measures, amongst other areas, with 

the proviso that several of the FP’s provisions are often more restrictive in scope than the 

Inter-American Firearms Convention.96 One of the most visible differences between the 

Inter-American Convention and the FP was however the inclusion in Article III of the 

former on sovereignty. This article emphasises that carrying out obligations under the 

Convention must be consistent with ‘principles of sovereign equality and territorial 

integrity of states and that of non-intervention’: a point that would be important for the FP, 

as discussed below.  

Following these developments, in 1998 the UNGA passed a further resolution97 that tasked 

a Group of Governmental Experts with preparing the background for an international 

conference on small and light weapons. In December 1998 the UNGA decided to include 

the development of a treaty on this topic as a Protocol to the CTOC and it was taken up 

by the Ad Hoc Committee.98   

II. The 2001 Protocol Against the Illicit Manufacturing of and Trafficking in 

Firearms, Their Parts and Components and Ammunition  

The Firearms Protocol, as mentioned above, was adopted later than the CTOC and the first 

two Protocols and has suffered from fewer, and more selective ratification. As of 2022, it 

had 122 ratifications.99 It has however failed to gain the support of some states with a 

particular relevance to arms: of the ten globally largest arms exporters,100 only France, 
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Germany, Italy, and Spain have ratified the FP and of the other leading exporters, Israel, 

Russia, South Korea and the US have neither signed nor ratified the Protocol, while China 

and the UK have signed but not ratified.101 

Due to its later conclusion, the FP was subject to a separate UNGA resolution102 adopting 

the Protocol, which in particular highlighted the right to individual and collective self-

defence under Article 51 of the UN Charter and emphasised that this includes the ‘right to 

acquire arms with which to defend themselves, as well as the right of self-determination 

of all peoples, in particular peoples under colonial or other forms of alien domination or 

foreign occupation’ (para. 4). This statement echoes paragraph four of the preamble to the 

FP, which ‘bears in mind’ the right to self-determination and the principle of friendly 

relations between states. Two further mentions of these were made however in draft 

articles that were considered but were ultimately not included in the Protocol. The first 

was for a similar article on sovereignty to the Inter-American Convention, which was 

initially proposed for inclusion in the Protocol by Mexico. This draft article emphasised 

‘principles of sovereign equality and territorial integrity of States and that of non-

intervention’ and forbade the ‘exercise of jurisdiction and performance of functions’ 

relating to the Protocol on the territories of other State Parties. The second, on the right to 

self-determination, was originally included as Article 0 of the FP and stated that the 

‘provisions of this Protocol shall not be construed or applied either directly or indirectly 

to undermine the inalienable right to self-determination of peoples struggling against 

colonial or other forms of alien domination and foreign occupation.’103 These articles were 

removed at the eleventh and twelfth sessions of the Ad Hoc Committee respectively, on 

the grounds that they were not needed or not appropriate.104 The inclusion of these 

principles has in part been attributed to the earlier Alvarez-Machain case, which saw a 

Mexican national abducted from Mexico to the US, and the 1989-1990 US invasion of 

Panama to arrest Noriega, both of which related to alleged involvement in drugs 

trafficking, and a desire to avoid pretexts for future invasions on the grounds of arms 

smuggling.105 These discussions are particularly interesting though in the context of earlier 

arms smuggling treaties, which overtly and implicitly attempted to limit the flow of 

firearms to anti-colonial groups and could, therefore, be seen in part as a continuation of 
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Protocols Thereto’ (n 57) 728. 
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105 A. Fellmeth, ‘The UN Protocol against the Illicit Manufacturing and Trafficking in Firearms, 
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this struggle between restricting arms flow and using those restrictions to further the 

ambitions of powerful states.  

Aside from friendly relations and self-determination, the preamble to the Protocol spells 

out in paragraph one the reason for its conclusion in terms of security and harm-reduction: 

‘…owing to the harmful effects of those activities [the illicit manufacturing of and 

trafficking in firearms] on the security of each State, region and the world as a whole, 

endangering the well-being of peoples, their social and economic development and their 

right to live in peace’ (para. 1). Its purpose, as stated in Article 2, is set out as being to 

‘prevent, combat and eradicate’ two issues: the illicit manufacturing of and the trafficking 

in firearms.   

Illicit manufacturing and trafficking are defined in Article 3, with the former defined in 

(d) as the manufacturing or assembly of firearms, either from parts and components 

illicitly trafficked, without a licence or authorisation from the state, or without markings 

in accordance with Article 8. Illicit trafficking is then defined in (e) as the ‘import, export, 

acquisition, sale, delivery, movement or transfer of firearms’, as well as components and 

parts of firearms, from or across the territory of a State Party to another State Party where 

that movement was either not authorised in line with the Protocol or not marked in 

accordance with the Protocol.’  As with several of the previous treaties discussed here, it 

includes elements that are wider than only smuggling, in that sale and delivery is also 

included, but unlike some of the others, it is the smuggling of firearms that makes all of 

the other elements illicit: it is only when these actions involve movement to another State 

Party in an unauthorised or improperly marked way that it becomes trafficking in the 

context of the FP.  

As with the other Protocols, unless otherwise stated, Article 4 states that the provisions of 

the FP only apply where transnational organised crime is involved. However, unlike the 

other two Protocols, this Article also includes an exception that the provisions will not 

apply to state-to-state transactions or to state transfers where that would prejudice the right 

of a State Party to take action in the interests of national security: a clause seemingly 

introduced to avoid discussion on the arms trade in general,106 as well as to deal with 

concerns around self-determination.107 Following a format similar to the other Protocols, 

Article 5 of the FP then requires State Parties to criminalise both the illicit manufacturing 
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of and trafficking in firearms, as well as related offences, with the legislative guide again 

highlighting that transnational criminality does not need to be involved.108 

Several articles follow this and deal with domestic measures State Parties should take to 

detect illicitly manufactured or trafficked firearms. This includes: setting up a system of 

record-keeping for at least ten years on markings, licences, imports, exports, transit 

countries and descriptions and quantities of firearms moved (Art. 7); setting up unique 

marking systems for each manufactured, imported and transferred firearms (Art. 8); and 

preventing deactivated firearms from being able to be reactivated if they are delisted from 

firearms records (Art. 9). 

Starting at Article 10 there are several measures that more closely relate to the smuggling 

of firearms. Article 10 itself includes obligations to introduce import and export licences 

and sets out the requirements for these licences with respect to firearms: similar measures 

to those introduced in earlier treaties. Article 11 includes specific border security 

measures, including (a) an obligation to introduce measures to control the security of 

firearms being imported, exported or transferred through territory, and (b) to increase 

controls including, where appropriate, border controls and police and customs 

cooperation.  

Article 12 focuses on information sharing, including obligations on information exchange 

between State Parties, including on organised criminal groups engaged in manufacturing 

or trafficking illicit firearms. As with other information sharing requirements in the 

Protocols and similarly to earlier treaties discussed here, this includes information on 

groups known to take part or suspected of taking part in the illicit manufacturing of or 

trafficking in firearms (2(a)), concealment methods (2(b)) and destination and routes used 

(2(c)). Finally, Article 13 encourages cooperation between State Parties to combat these 

issues, Article 14 requires technical cooperation between Parties and with international 

organisations and Article 15 requires State Parties to consider regulating those involved in 

brokering firearms.   

In sum, compared to the other two Protocols, and perhaps naturally considering the content 

matter, the FP has more focus on domestic control, with measures in Articles 7 to 9 in 

particular designed to prevent firearms from entering the illicit trade in the first place. It 

nevertheless is highly reflective of the other Protocols and of previous treaties in again 

centring smuggling as the key method with which to address the firearms traffic, with most 

of the treaty focusing on measures to prevent the illicit entry of firearms into other State 

Parties. These measures are also similar to those included elsewhere, with provisions on 
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import and export controls, border security and information sharing building on previous 

smuggling treaties. These measures are also seen in the last two treaties considered here. 

5. THE WHO FRAMEWORK CONVENTION ON TOBACCO CONTROL 

AND THE 2012 PROTOCOL 

The final two treaties considered here look at a topic not previously addressed in 

international law: that of tobacco control. They are also a set of treaties concluded, like 

the UNESCO Convention, through a specialised agency of the UN, rather than the UNGA 

itself.  

Unlike most of the other treaties looked at here, the language within the 2003 WHO 

Framework Convention on Tobacco Control explicitly refers to the ‘smuggling’ of tobacco 

and its 2012 Protocol includes both a safeguard on the privacy rights of those involved in 

the illicit narcotics trade and more extensive private sector obligations. However, as will 

be seen below, for the most part the treaty and its protocol keep to the formulations and 

scope of the other treaties addressing smuggling discussed here: focusing on 

criminalisation, prevention at the border and information sharing and cooperation against 

the trade in its international form.  

I. Background 

The Framework Convention on Tobacco Control was the first treaty ever negotiated under 

the World Health Organization (WHO) and was seen as a response to the global, 

widespread use of tobacco and the way it is spread through trade laws, transnational 

marketing, promotions and sponsorship deals, as well as the contraband and counterfeit 

market in tobacco and tobacco products.109 

The idea for a specific convention on this issue came out of discussions in academia in 

1993, with academics from UCLA developing the idea in a paper that the WHO should 

use its power to develop international treaties on public health and specifically considering 

the idea that tobacco control should be the first of these interventions, given the WHO’s 

long-standing policies on tobacco. This soon became a research and advocacy project, 

with a resolution successfully introduced encouraging the development of an international 

instrument at the 9th World Conference on Tobacco or Health in Paris in October 1994. 

The idea of developing a treaty won the support of the Canadian government which, with 

the support of Finland, Mexico and Tanzania, submitted a successful resolution in 1995 to 

the WHO executive board and later the World Health Assembly requesting the Director-

General to conduct a study on the feasibility of adopting a new international instrument 

on tobacco control. A background paper was developed that outlined options and which, 

despite resistance from WHO officials, particularly on the WHO itself concluding a treaty, 
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recommended the development of a Framework Convention on Tobacco Control and 

related protocols. It was submitted to the Executive Board in 1996, which recommended 

a framework convention be developed and this was approved by the Assembly the same 

year. Lack of high-level support stalled progress until 1998, when the appointment of a 

new WHO Director-General kicked off negotiations that took place between 1999 and 

2003. As in other treaties discussed here, civic groups were active in pushing for support 

for the convention.110  

The Protocol to Eliminate Illicit Trade in Tobacco was concluded in 2012 by consensus, 

at the fifth session of the Conference of Parties to the 2003 Framework Convention.111 The 

aim for this protocol was to build on provisions of the Framework Convention to address 

the growth in the transnational illicit trade, which was seen as both contributing to 

worsening health outcomes, as national control policies were undermined, and reducing 

government revenues, as well as supporting transnational organised crime.112  

This need for a protocol on the illicit trade was identified shortly after the conclusion of 

the Framework Convention, with the first Conference of Parties setting up an expert group 

to prepare a template for a future protocol. This template was completed in 2007 and drew 

on both the CTOC and on agreements developed between the EU and tobacco companies 

in the early years of the 21st century. Negotiations for the Protocol took place through an 

Intergovernmental Negotiating Body, open to all parties to the Convention, which were 

closely followed by civil society and tobacco companies. After four sessions, including an 

informal working group to break the deadlock on certain issues, the draft protocol was 

approved by the Conference of Parties in November 2012 and opened for signature.113  

II. The 2003 WHO Framework Convention on Tobacco Control 

The Framework Convention entered into force in 2005 and is highly ratified, having 182 

Parties as of 2022.114 It is described by the WHO as a ‘paradigm shift in developing a 

regulatory strategy to address addictive substances; in contrast to previous drug control 

treaties, the WHO FCTC asserts the importance of demand reduction strategies as well as 
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supply issues.’115 Its preamble indeed focuses on the health and social harms caused by 

tobacco and the problems of marketing and supply, with just one reference to the problem 

of the illicit trade, recognizing ‘that cooperative action is necessary to eliminate all forms 

of illicit trade in cigarettes and other tobacco products, including smuggling, illicit 

manufacturing and counterfeiting’ (para. 12). 

The operative provisions themselves primary relate to domestic control over tobacco 

products, including relating to taxation (Art. 6), protection from exposure (Art. 8), 

packaging and labelling (Art. 11) and education and public awareness (Art. 12). Measures 

against the illicit trade are dealt with in Article 15. 

Article 15 (1) highlights that in order to institute tobacco control, Parties need to address 

the ‘smuggling, illicit manufacturing and counterfeiting’ of tobacco products, as well as 

introduce national laws and sub-regional, regional and global agreements. Article 15 (2) 

requires the introduction of marking on packages of tobacco products in order to assist 

Parties to determine the legality of products and to trace the origins of any diversion and 

movement. It also requires under Art. 15 (4) that State Parties (a) monitor and collect data 

on the cross-border trade in tobacco products, including the illicit trade and share this 

information with customs, law enforcement, tax and other relevant officials of other State 

Parties, (b) introduce or amend laws to penalise the illicit trade, including counterfeiting 

and contraband, (c) destroy all confiscated products and manufacturing equipment, (d) 

take measures to control, monitor and document the storage and distribution of tobacco 

products held or moving under the suspension of taxes or duties, and (e) adopt measures 

to confiscate the proceeds of the illegal trade in tobacco products.  It also includes in (6) 

encouragement for authorities to cooperate in investigations, prosecutions and 

proceedings, and (7) an obligation to endeavour to take further measures, such as licensing 

systems, to prevent the illicit trade.  

As mentioned above though, overall this section and the provisions of the Framework 

Convention that address tobacco smuggling are short and without many specific 

requirements. It was with this in mind that the Conference of Parties decided to develop a 

specific protocol to address the illicit trade. 

III. The 2012 Protocol to Eliminate Illicit Trade in Tobacco  

The Protocol entered into force in September 2018 and has 65 State Parties as of 2022, 116 

decidedly less than its parent convention and the CTOC and its protocols, although it has 
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had less time to garner ratifications. The preamble to the Protocol sets out that its 

development was based, amongst others, on concern that the illicit trade in tobacco 

products is contributing to the tobacco epidemic, that the trade undermines price controls 

designed to reduce accessibility and availability, and the serious concern that this trade 

increases availability to the young, the poor and the vulnerable and has a disproportionate 

effect on developing countries and countries in transition. It also recognises that the illicit 

trade undermines the economies of Parties, as well as their stability and security, and that 

the profits support transnational criminal activity (paras 5-8, 12-13). 

The illicit trade is defined in Article 1(6) defines as ‘any practice or conduct prohibited by 

law and which relates to production, shipment, receipt, possession, distribution, sale or 

purchase, including any practice or conduct intended to facilitate such activity.’ This 

definition is identical to the definition of illicit trade included in Article 1 (a) of the 

Framework Convention and is reflective of the definitions in the drug control treaties, 

which, as discussed above, included illicit production and sale within what they defined 

as trafficking.  

Article 4 of the Protocol contains ‘General obligations’, which include, amongst others: 

(a) establishing measures to control the supply chain and to ‘prevent, deter, detect, 

investigate and prosecute’ the illicit trade in goods covered by the protocol; (b) increasing 

the effectiveness of relevant public bodies that address the illicit trade, including the police 

and customs; (c) adopting measures for technical support, capacity building and 

international cooperation, as well as information exchange, between relevant bodies; and 

(d) ensuring close cooperation to enhance law enforcement efforts, including in addressing 

criminal offences.  

Article 6 requires Parties to introduce a licensing system for manufacturers, importers and 

exporters of tobacco products or tobacco product manufacturing equipment and 

recommends the licensing of natural or legal persons selling, growing, transporting or 

wholesaling, brokering, warehousing or distributing tobacco products or their equipment, 

under certain circumstances. Article 10 is called ‘security and preventative measures’ and 

requires State Parties to require legal and natural persons listed under Article 6 to take 

preventative measures to stop the diversion of tobacco products into the illicit market, 

including through reporting on suspicious transactions and only supplying manufacturing 

equipment in quantities commensurate with demand. In many ways, these provisions are 

then similar to earlier drugs smuggling treaties, in particular, in focusing on licencing and 

diversion from the licit trade.  

Article 7 is somewhat different and reflective of a greater emphasis on private sector 

responsibility. It requires Parties to introduce measures that include due diligence 

obligations for natural and legal persons to ensure their supply chains are not involved in 

action contrary to the provisions of the Protocol and to report to authorities any evidence 
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of wrongdoing. This is supported by Article 8, which requires Parties to establish a ‘global 

tracking and tracing regime’ within five years of the Protocol coming into force, so by 

September 2023. This regime should provide Parties with enough information to be able 

to determine the origin of tobacco products. It has then certain similarities with the 

information sharing requirements of older smuggling treaties and the role of the INCB and 

its predecessors in gathering information, as well as with the index of smugglers created 

under the Nairobi Convention, in the sense of creating a global database to address the 

situation. Article 12 is again something seen in older smuggling treaties and requires 

measures to be taken with respect to free zones: implementing effective controls and 

preventing the mixing of tobacco products and other substances in a single container. It 

also includes a requirement to introduce controls and checks on the international- and 

trans-shipment of tobacco products and equipment.  

Article 14 contains the main penal provisions of the Protocol, with many of these 

specifically related to smuggling. It requires under (1) (a) that Parties make unlawful, 

‘manufacturing, wholesaling, brokering, selling, transporting, distributing, storing, 

shipping, importing or exporting tobacco, tobacco products or manufacturing equipment 

contrary to the provisions of this Protocol’. It also requires specific smuggling actions to 

be made unlawful. Under Article 14 (1) (b) (i) it is required to make the same actions 

unlawful, when done specifically without payment of duties, taxes or other charges or 

without the proper paperwork and, under (ii), when they are part of ‘any other acts of 

smuggling or attempted smuggling of tobacco, tobacco products or manufacturing 

equipment not covered by paragraph (b)(i).’ The provision continues to include, amongst 

others, specific requirements to make unlawful the: manufacture or sale of tobacco 

products or manufacturing equipment with falsified stamps or other markings ((c)(i-ii)); 

mixing of tobacco products with other products to conceal or disguise them (d); use of 

technology to sell tobacco products in contravention of the Protocol (f); obstructing of law 

enforcement from their obligations with respect to the Protocol (h) and; laundering of the 

proceeds of unlawful conduct (j). This does not necessarily mean, however, that the actions 

have to be criminal in nature, with Art. 14 (2) giving State Parties the discretion as to 

which of the unlawful actions to make criminalise offences.  

Article 15 then requires State Parties to extend liability to legal persons for acts of unlawful 

conduct listed under Article 14. Article 16 builds on these provisions and requires State 

Parties to ensure that persons liable for offences under Article 14 are ‘are subjected to 

effective, proportionate and dissuasive criminal or non-criminal sanctions, including 

monetary sanctions’ and that if prosecution is discretionary, that it is exercised to maximise 

law enforcement efforts. Article 19, similarly to Article 11 of the 1988 Illicit Traffic 

Convention requires, if allowed by national law, State Parties to make use of controlled 

delivery, as well as other investigative techniques, such as electronic surveillance or 

undercover operations. 
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From Article 20 on, a series of provisions cover information sharing and cooperation 

between State Parties in combatting the illicit trade in tobacco. Article 20 itself is a general 

obligation to collect and share information on aggregate details of seizures; import, export, 

transit, taxes and values of tobacco, tobacco products and equipment; trends, ways of 

concealment and tactics for the illicit trade; and other relevant information. Article 21 then 

covers information sharing for law enforcement purposes: communication of licenses; 

information needed for identification, monitoring and prosecution; records of 

investigations and prosecutions; records of payments for import or export; and details of 

seizures and modus operandi for smuggling. Article 23 requires cooperation between 

Parties in training and technical assistance in order to achieve the objectives of the Protocol 

and Article 24 encourages multilateral, regional or bilateral arrangements for law 

enforcement cooperation on investigation and prosecution, as well as ensuring cooperation 

nationally and internationally between relevant authorities – all four again treaty 

provisions that have been seen before in addressing smuggling. Article 22 is somewhat 

new and acts as a partial a privacy-savings clause: requiring that the exchange of 

information under these provisions be subject to domestic laws on privacy and 

confidentiality and that Parties protect confidential information when agreed upon.  

Article 26 sets out the rules around establishing jurisdiction in criminal prosecutions for 

offences under the Protocol, while Article 27 includes measures for law enforcement 

cooperation, including: enhancing channels of communication (1(a)); cooperating in 

enquiries (1(c)); and exchanging information on means and methods used, including 

where appropriate routes, conveyances, and the use of false identities and documents 

(1(f)). Article 28 addresses mutual administrative assistance, requiring Parties on request 

or on their own initiative to provide information that will enable other Parties to properly 

apply their customs or other relevant law, including on (b) new trends, means or methods 

for addressing the illicit trade, (c) goods known as the subject of the illicit trade, and (d) 

on natural or legal persons known to have committed or been a party to an Article 14 

offence. Article 29 then addresses mutual legal assistance and covers several of the 

measures seen elsewhere, including (3) (a) taking evidence or statements from persons, 

(c) carrying-out searches and seizures, and (e) providing information, evidentiary items 

and expert evaluations. It also, as in other treaties, contains information on the processes 

for requesting and carrying out mutual legal assistance requests. Article 30 sets out the 

conditions and detailed processes for extradition for offences under Article 14 of the 

Protocol and Article 31 includes measures to facilitate extradition. Article 32 sets out an 

obligation of State Parties to submit periodic reports on the implementation of the Protocol 

to the Meeting of the Parties.     

The Protocol goes then further than before then in two ways: firstly, in creating more 

extensive private sector obligations to also ensure compliance with the treaty in their 

supply chain and not only in direct actions, and secondly, in introducing some privacy 
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safeguards in relation to the sharing of information about smugglers and other involved in 

the illicit tobacco trade amongst law enforcements in different jurisdictions. It nevertheless 

otherwise includes provisions largely in line with previous treaties addressing smuggling, 

particular those addressing controlled substances, and including measures to prevent, 

penalise, and coordinate and share information on the smuggling of tobacco.  
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CHAPTER 7: TO WHAT EXTENT IS IT POSSIBLE TO SPEAK OF 

SMUGGLING TREATIES? 

The previous four chapters sought to identify and describe where and how smuggling has 

been addressed in international law. More than thirty treaties were considered, spanning 

from 1885 to 2012, a period of over 125 years. These treaties address a wide range of 

situations, from the contraband selling of weapons to the theft of cultural artefacts, the 

forced and unforced movement of people, and the distribution of pornography, amongst 

others. The treaties also deal with situations that states have, or have tried to, prohibit in 

their entirely, such as forced labour and the enslavement of human beings, sex work and 

certain controlled substances, and situations only prohibited when involving illicit 

movement between jurisdictions, such as for wildlife, cultural property and the voluntarily 

movement of persons. Despite these differences, including the very essential difference in 

the subject of the treaties that exists between goods and people, in describing the treaties 

this first part has sought to demonstrate the importance that addressing smuggling has 

played both in the reasons for the development of these treaties and in the content of their 

provisions. 

If we take the definition of smuggling advanced in chapter two – the facilitated, unlawful 

movement of goods or persons across an international border – from the BCA on and up 

until the 2012 Protocol, it is clear that these treaties have both substantively engaged with 

this concept and in many cases made it key to their response.  

For the BCA itself, smuggling was a key impetus for the development of the treaty. The 

response to smuggling in slaves and firearms, in particular, formed a substantial part of its 

provisions. For the two pre-war white slave traffic treaties, it was fear of international 

traffickers snatching women and moving them overseas for sex work that drove the 

development of the conventions and framed their provisions. So too was the Obscene 

Publications Agreement centred around international flows of obscenity and how these 

could be prevented and, while wider than smuggling alone, the International Opium 

Convention was also concerned with the smuggling of controlled substances and sought 

to introduce measures to prevent flows into illicit markets. 

While designed to be inclusive of different trafficking patterns post-war, the 1921 

Trafficking in Women and Children Convention’s background was in an understanding of 

the cross-border movement of women for sex and its response largely directed to that. 

Similar points could be made about the 1923 Obscene Publications and the two 1925 

opium treaties, which largely built on the same understandings as the pre-war treaties and 

sought to address in large part the smuggling of respectively obscenity and controlled 

substances. The 1925 Arms Traffic and 1926 Slavery Conventions were also broader than 
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the illicit movement of arms and slaves alone, but still considered the need to address 

smuggling as an important part of their response, with the creation of ‘special zones’ for 

the control of smuggling highlighted in both. The movement and disbursal of counterfeit 

currency across Europe was a driver of the 1929 Counterfeiting Currency Convention, 

while the 1931 Narcotic Drugs and 1936 Drugs Trafficking Convention both sought to 

address the illicit trade in narcotics, albeit in different ways, with the 1936 Convention 

focused specifically on the illicit trade for the first time. 

While ending sex work was also an aim of the 1949 Suppression of the Traffic in Persons 

Convention, the smuggling of women for sex work was also still a key issue, and, while 

the slave trade was largely at an end, the 1956 Supplementary Slavery Convention still 

nevertheless focused several of its provisions on the illicit cross-border movement of 

slaves. The 1961 Single and 1971 Psychotropic Drugs Conventions, while focused on the 

licit supply, were designed to ensure controlled substances did not enter the illicit market 

and included provisions on drug smuggling, while the smuggling of cultural artefacts and 

wildlife were key to the development of the 1970 UNESCO Convention and 1973 CITES 

respectively, as well as many of their provisions. The 1977 Nairobi Convention is one of 

the few treaties to specifically address smuggling by name, and included multiple 

provisions designed to counter smuggling, including specific annexes on controlled 

substances and cultural property. The 1988 Illicit Traffic Convention was extensively 

directed at the cross-border illicit drugs trade and designed with drugs smuggling in mind. 

The 1990 Migrant Workers Convention, while having a broad focus, contained the first 

provision that explicitly included the unforced smuggling of migrants. 

Smuggling was also key to the development of all three protocols to the 2000 Convention 

on Transnational Organized Crime, with the MSP and TP in particular both rooted in fears 

over the role of organised groups in illicit movement. The final treaties looked at there, 

the 2003 WHO Framework Convention on Tobacco Control and its 2012 Protocol, too 

sought in large part to the illicit, cross-border trade in tobacco and tobacco products.  

In sum, what this in-depth look at the treaties has shown is that, regardless of the 

terminology used and situation addressed, smuggling has been an important motivator for 

the development of the treaties and has formed a significant, and often substantial, part of 

the response the treaties have laid out. As part of this discussion, this section has sought 

to demonstrate that smuggling, as a comprehensible concept within international law, 

exists and is a concept that has been important to the development of treaties covering a 

wide range of situations. What this section has also demonstrated though, in a more 

implicit way, is that smuggling has not only been a concept addressed by these treaties, 

but that there have also been many similarities in how it has been addressed and that 

treaties have also often drawn on another in, perhaps, quite unexpected ways during their 

development. The use of the Counterfeiting Currency Convention as inspiration for the 

1930 drug control treaties is perhaps a good example of this.  
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What this current chapter intends to do is to look in a more systematic way at the links 

between the treaties and make the connections between the treaties explicit. It does this 

through engaging with the question of whether there is more that exists between these 

treaties addressing smuggling than merely addressing a common concept. In other words, 

the extent to which we can talk about smuggling treaties as a body of international law, 

rather than just treaties that address smuggling. 

To do this, as discussed in the chapter one, a diachronic approach is used: one that seeks 

to reflect on the relationship between the treaties across time and situation. This approach 

explores and evaluates where commonalities and references exist between treaties 

regardless of the time, place and composition of the international community. Given that 

such a comparison across time risks an anachronistic reading of the meaning given for 

treaties and to their provisions, this chapter gives less focus on the specific words used 

and avoids giving meaning to those words in light of current understandings of smuggling. 

Rather it explores the content of provisions and what they require of states. It also involves 

reflecting on where difference exists and considering on why this might be. It does this 

across two sections. 

In the first section of this chapter, discussion of how these treaties have responded to 

smuggling despite their differing focal situations is undertaken. This section focuses in 

particular on the extent to which treaties have taken common approaches to address 

smuggling irrespective of the situation they seek to address. Looking to the substantive 

provisions of the treaties, as well as the backgrounds that inform those provisions, it 

identifies and discusses measures that have been seen across all or the majority of the 

treaties, those that have been inconsistently applied, and provisions that have been only 

seen in some of the treaties discussed here. In doing so it reflects on how this contributes 

to an understanding of a relationship between the treaties. The purpose of this is to consider 

whether it is possible to say that smuggling is not only a common concept, but also one 

that has been addressed in a common way.  

In the second section, this chapter moves on to examine the ways in which the treaties 

discussed appear to have been referenced and referred to by one another. In other words, 

ways in which direct association has been established. In this, it discusses both textual 

references that exist to other treaties discussed here, as well as instances when drafters 

have referred to other treaties as part of treaty development, and links made in the 

literature. The purpose of this part is to understand where there has been conscious effort 

made to link and draw on different treaties addressing smuggling and where 

understandings of relationships between treaties discussed here exist that are beyond those 

already identified in terms of situational groupings, for example drug control or trafficking 

in persons. 
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Ultimately, this section and chapter concludes by suggesting that indeed smuggling is not 

only a concept through which it is possible to group these treaties together. Rather, it 

argues that these treaties are linked in a more substantial way. It suggests that similarities 

in provision and expressed links between treaties means that we can go beyond 

considering smuggling as a common concept across disparate treaties, and instead say that 

these treaties exist also as a coherent group. While not particularly visible to date, 

smuggling has been important in the development of treaties over a substantial time span 

and covering different situations. Indeed, in many cases it has been the driving impetus 

for treaty-making and a substantial part of the response. It argues therefore, that while 

these treaties can and should also be seen with respect to the situation they seek to address, 

such as drug control or migration, they can and should also be considered through the 

action they aim to prevent. In other words, they can also be seen as smuggling treaties.  

1. TREATY PROVISIONS AND SMUGGLING 

From the descriptions in chapters three to six, it is perhaps already clear that several 

similarities exist in the measures the treaties proscribe to address smuggling. In some ways 

this is not surprising: if the treaties are all seeking to address a similar concept, a similar 

response to that concept could also be expected. However, a key point here is that, to date, 

these treaties have not been considered a grouping, at least not from an international law 

perspective. As highlighted in chapter one, the terminology used across different treaties 

has been different and, within the literature, they have tended to be categorised according 

to the situation they seek to address and not along the lines of the action they engage with. 

It could then be equally expected that, for example, a treaty addressing obscenity would 

respond to the smuggling of obscene publications in a quite different way from one seeking 

to prevent the illicit movement of drugs or of people. In short: it is not axiomatic that all 

of these treaties should respond to smuggling in the same way. 

As stated above, this chapter takes a more zoomed-out perspective of the treaties discussed 

here than was possible in the detailed description and considers how these treaties have 

addressed smuggling. In doing so, it focuses on treaty provisions and seeks to provide a 

clearer answer of the extent to which smuggling is approached in similar ways across the 

treaties and to begin to answer the question of what then any commonalities in this 

approach imply.  

It starts by considering features that have been included across all or almost all treaties 

looked at here. This includes primarily four types of provision: sanctions against those 

involved smuggling; measures to address the multi-jurisdictional nature of the offence; 

information sharing requirements; and controls over facilitators involved. It continues by 

looking at features that, while not present in all treaties, have nevertheless been seen in a 

large number of them: mutual legal assistance, obligations to cooperate between State 

Parties, and border security measures. 
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This is followed by features that have been found more inconsistently across treaties: 

maritime controls and victim protection, as well as looking at more general treaties 

provisions that have also been applied inconsistently across smuggling situations: 

oversight mechanisms and colonial clauses. In discussing these provisions, it considers 

ways in which these provisions have been developed and where relationships in this 

development can be identified across treaties.  

The aim here is then not to argue that all the treaties considered here address smuggling in 

identical ways. Rather it is to explore some of the patterns which can be found across 

treaties that address smuggling and consider how an understanding of these patterns can 

be useful in helping to assess the role of smuggling within international law. It therefore 

concludes with a reflection of the meaning of these features, what they suggest and what 

questions remain open after having considered them. 

I. Common features  

In almost all the treaties looked here there has been consistent inclusion of four features, 

set out as obligations for State Parties: requirements to sanction smuggling; measures to 

address the multi-jurisdictional nature of the offence; duties to share information and 

mechanisms for the sharing of that information; and controls over facilitators involved.  

The sanctioning of smuggling has been a central part of almost all treaties considered here. 

Of the earliest treaties, the Brussels Conference Act included several provisions requiring 

the imposition of sanctions, including an obligation to prosecute vessels engaged in the 

maritime slave trade and persons involved in the illicit firearms trade.1 The 1910 White 

Slave Traffic Convention too required, under Article 3, criminal offences to be established 

for acts covered by its provisions. Requirements for sanctions were also found throughout 

the League-era treaties: Articles 2 and 3 of the 1921 Trafficking in Women and Children 

Convention required criminalisation of acts listed therein, while Article 1 of the 1923 

Obscene Publications Convention set out obligations to criminalise possession for trade, 

importing, exporting, taking part in businesses that deal with or distribute, and advertising 

with a view to trafficking in obscene publications, amongst others acts. Similarly, Article 

3 of the Counterfeiting Currency Convention required sanctions against those involved in 

the counterfeit currency trade and the 1925 Arms Traffic Convention, if it were to have 

come into force, would have obliged Parties to take measures to prosecute and punish 

persons avoiding the import and export restrictions established in the special zones.2 

The 1925 International Opium Convention was the first of the treaties discussed here to 

introduce further specification with regards to the ‘level’ of punishment: in this case, 

requiring that punishment be ‘adequate’.3 Specificity of punishment is also found in the 

 
1 Arts. XII, LXVI-LXVII. 
2 Article 26. 
3 Art. 28. 
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1926 Slavery Convention, which requires under Article 6 ‘severe’ penalties, and the 1936 

Drugs Traffic Convention, which in Article 2 required ‘severe’ punishment, ‘including by 

imprisonment or other deprivation of liberty’. The only League-era treaty to substantively 

addressing smuggling and without an explicit penalisation obligation was the 1931 

Narcotic Drugs Convention, which nevertheless included criminalisation obligations 

through its incorporation of the provisions of the 1925 Convention4 and seems to have 

implicitly understood sanctions as a consequence for breaching its rules: requiring Parties 

to report on punishment taken against those involved in illegal trafficking, under Article 

23 (f). 

The centrality of sanctions and the specificity of levels of punishment continued in some 

treaties into the United Nations-era, with the 1956 Supplementary Slavery Convention 

using the words ‘very severe penalties’,5 the 1988 Drugs Trafficking Convention requiring 

sanctions commensurate with the grave nature of the crime,6 and the 2012 Protocol to the 

Framework Convention on Tobacco requiring ‘effective, proportionate and dissuasive 

criminal or non-criminal sanctions’.7 The UN-era is in general though more mixed on type 

of sanctions: while some kind of penalisation is required in all treaties except the Nairobi 

Convention, the word ‘severe’ was replaced in the drafting process with ‘adequate 

punishment’ for the 1961 Single Convention,8 while the 1949 Trafficking in Persons 

Convention, the UNESCO Convention, CITES, the MWC, and the three Protocols to the 

CTOC, while requiring sanctions, do not specify the severity of punishment at all.  

Related to sanctions, the addressing of smuggling has also seen across the treaties 

discussed here the inclusion of provisions on the recognition of foreign offences, 

obligations to punish acts carried out across multiple jurisdictions as distinct offences, and 

extradition, i.e. measures to address the multi-jurisdictional nature of smuggling. The first 

examples of extradition obligations can be found in the white slavery treaties. Article 5 of 

the 1910 White Slave Traffic Convention required crimes listed under the convention be 

listed as extraditable offences under existing treaties, while the 1921 Suppression of the 

Traffic in Women and Children Convention required State Parties to take ‘all measures 

within their power’ to extradite under Article 4.  

The question of punishment of nationals for offences committed overseas were debated in 

the development of the 1923 Obscene Publications Convention and the 1925 Opium 

Agreement. In the former treaty, disagreements on the ‘internationalisation’ of the offence 

led to a compromise position whereby State Parties were obliged to prosecute in the 

country where the offence took place, and encouraged to allow prosecutions domestically 

 
4 Article 13. 
5 Art. 3(1). 
6 Art. 3(4). 
7 Art. 16. 
8 Art. 36 (1)(a). 
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of their nationals for offences committed abroad.9 In the latter, colonial governments in 

East Asia refused to give up the special privileges their nationals enjoyed in China, and 

only agreed to a limited obligation to consider legislating to penalise their nationals who 

had smuggled opium into China and enjoyed extraterritorial immunity.10  

In later treaties, however, these provisions have been more commonplace. The 1929 

Counterfeiting Currency Convention introduced a definitive, and first, aut dedere aut 

judicare obligation,11 that likely served as the basis for a similar obligation in the 1936 

Drugs Traffic Convention, the 1949 Trafficking in Persons Convention, the Single 

Convention and the Psychotropic Drugs Convention, amongst others,12 as well as 

introduced the possibility of the recognition of offences carried out abroad for the purposes 

of sentencing, which was also repeated in those four conventions. The 1998 Drugs 

Trafficking Convention included similar provisions, but also went further: requiring in 

Article 4 the extension of jurisdiction over offences committed on vessels flying its flag 

and including, in Article 6, an extensive provision on extradition, designed to make it 

impossible for drug traffickers to escape prosecution through fleeing the jurisdiction. 

While the three CTOC Protocols do not include provisions on extradition and jurisdiction, 

these are found in the Convention itself, which again has an obligation to establish criminal 

jurisdiction over individuals and vessels13 and extensive extradition obligations.14 Similar 

obligations were included in the 2012 Tobacco Protocol, with an additional provision 

introduced this time obliging Parties to facilitate extradition, alongside extradition rules.15 

Notable here are CITES and the UNESCO Convention, neither of which include similar 

provisions. 

Information sharing requirements and the establishment of specific mechanisms 

responsible for sharing information on smuggling been a further part of the majority of the 

treaties looked at here. The Brussels Conference Act required information to be shared on 

laws and regulations relating to its provisions, as well as statistical and other information 

on the slave, firearms and liquor trades, and established an office for information sharing 

in Zanzibar.16 While general, these provisions also included information relevant to 

addressing smuggling. The 1904 White Slave and 1910 Obscene Publications Agreements 

 
9 Art. 2. 
10 Art. IX. 
11 Arts. 8-10. 
12 As well as the The Convention for the Prevention and Punishment of Terrorism: International Law 

Commission, ‘The Obligation to Extradite or Prosecure (Aut Dedere Aut Judicare) - Survey of 

Multilateral Instruments Which May Be of Relevance for the Work of the International Law 

Commission on the Topic “The Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare)”: 

Study by the Secretariat’ (2010) A/CN.4/630 326 para. 28. 
13 Art. 15. 
14 Art. 16. 
15 Arts. 30-31. 
16 Arts. LXXIV-LXXXII 
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contained similar obligations, requiring Parties to empower a domestic agency to 

communicate with similar agencies abroad and to collect information on, respectively, 

procuring women or girls for immoral purposes abroad17 and to enable the tracing and 

repression of acts illegal domestically pertaining to obscenity bearing an international 

character.18 While the 1912 International Opium Convention, 1923 Obscene Publications 

Convention and 1925 Opium Agreement all had similar provisions, it was however not 

until the 1925 International Opium Convention that an international information sharing 

structure was again set up, this time in the form of the Permanent Central Opium Board, 

which also had powers to take action should there be concerns about the possibility of 

countries building up stocks of controlled substances or becoming centres of the illicit 

trade.19 While this extensive structure existed and exists today solely for the drugs treaties, 

with the merged International Narcotics Control Board performing similar functions for 

the Single, Psychotropic and Drugs Trafficking Conventions, the idea of information 

sharing and of institutions to share that information existed in other areas.  

The 1929 Counterfeiting Currency Convention, for example, encouraged State Parties to 

establish central offices for investigating and sharing information,20 the 1949 Trafficking 

Convention required a coordination and centralisation service be designated to collect 

information to assist with preventing and punishing offences and communicating 

overseas,21 the 1977 Nairobi Convention mandates the establishment of a central index of 

customs offences,22 and the 2012 Tobacco Protocol mandates the establishment of a global 

tracking and tracing regime.23 Other treaties have established looser information sharing 

obligations: the 1970 UNESCO Convention,24 CITES25 and the CTOC26 all have 

obligations, at a minimum, to report to conferences on implementation of the treaties, with 

the Protocols to the CTOC also requiring the sharing of information between State Parties, 

27 without a specific mechanism for doing so. 

In addition to requirements to share information, specific details as to the type of 

information shared are also found in many of the treaties. The 1929 Counterfeiting 

Currency Convention introduced the sharing of information on investigations, arrests, 

convictions and expulsions, as well as descriptions, fingerprints and photographs of 

 
17 Art. 1. 
18 Arts. 1-2. 
19 Arts. 19-27. 
20 Art. 12. 
21 Art. 14. 
22 Annex IX, Art. 2, Annexes X and XI, Art. 10. 
23 Art. 8. 
24 Art. 16. 
25 Art. XI. 
26 Art. 32. 
27 Art. 10 of the MSP and TP, Art. 12 of the FP. 
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counterfeiters.28 This granular level of information on the smugglers themselves was also 

found in the 1936 Drugs Trafficking Convention,29 with the 1949 Trafficking in Women 

and Children Convention containing an even more expanded list of requirements. This 

included, when allowed by law, the sharing of information on offences and attempted 

offences, on the search for persons for prosecution, arrest, conviction, refusal of admission 

or expulsion for offences under the convention, and on other useful information about 

these persons, including fingerprints, descriptions, photographs, methods, police records 

and conviction records.30  

Perhaps surprisingly, details on information to be shared about smugglers to the level seen 

in other treaties was not included in any of the three UN-era drugs conventions.31 This is, 

however found in the 1977 Nairobi Convention annexes on drugs and cultural property 

smuggling. These provisions oblige Parties to communicate information to other customs 

administrations, including on known and suspected smuggling operations, persons known, 

and where allowed, suspected of involvement in offences and on vessels used or suspected 

of being used.32 They are further included in all three Protocols to the CTOC, which 

require information sharing on known or suspected groups and identities, routes and 

embarkation points, and means of transportation, amongst other issues specific to each 

Protocol.33 The 2012 Tobacco Protocol has similar obligations,34 but also uniquely has an 

explicit provision on privacy, requiring that the exchange of information be subject to 

domestic privacy and confidentiality laws and that confidential information be protected35 

– likely reflective of more current privacy debates and of technological changes that have 

greatly altered how information can be shared.  

Finally, import and export restrictions and the use of licencing and certificates for import 

and export have also been a common feature of most treaties. Of the earliest treaties, the 

BCA required a total import, export and transit bans for slaves,36 as well as an import ban 

 
28 Art. 14. 
29 Art. 12 (2). 
30 Art. 15. 
31 Although it should be noted that Resolution 1: Exchange of Information of the United Nations 

Conference for the Adoption of a Convention Against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances both recalls resolution III adopted by the 1961 United Nations Conference 

for the Adoption of a Single Convention on Narcotic Drugs, in which attention was drawn to the 

importance of the technical records on international drug traffickers of the International Criminal 

Police Organization and their use by that organization for the circulation of descriptions of such 

traffickers, and calls on the widest possible use of the records of police organisations of INTERPOLs 

systems to achieve the goals of the Convention. 
32 Annex X and XI, Art. 3. 
33 Art. 10 of the MSP and TP, Art. 12 of the FP. 
34 Art. 21. 
35 Art. 22. 
36 Art. LXII. 
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on firearms37 and limitations on the import of liquors,38 within the areas it covered, and 

the International Opium Agreement set several controls over the import, export and 

shipment of substances controlled under its provisions.39 Similar provisions were found in 

the Liquor Traffic in Africa, the 1919 Firearms Convention and 1925 Arms Trade Treaty, 

and the 1925 Opium Agreement and Convention. Control mechanisms continued to be 

used in several of the subsequent drug control treaties, including the Single and 

Psychotropic Drugs Conventions, but also in the 1970 UNESCO Convention and the 1973 

CITES, the latter of which in several ways replicates the appendix system of the Single 

Convention, whereby controlled items face differing levels of import and export restriction 

based on the appendix to the treaty in which they are listed. Licensing and import/export 

controls are also found in the Firearms Protocol, as well as the Tobacco Protocol, which 

also introduced for the first-time requirements to control supply chains, in order to deter 

illicit tobacco products from entering the licit market.40  

In treaties addressing persons, a control over employment agencies involved in importing 

and exporting labour can be seen in some of the earlier trafficking in persons treaties. The 

1904 White Slave Traffic Agreement, for example, required where possible the 

supervision of employment agencies offering work abroad, which was tightened into an 

absolute requirement in the 1921 Traffic in Women and Children Convention41 and 

repeated in the 1949 Trafficking in Persons Convention. These sorts of provisions though 

are not found in either the MSP or the TP. 

In addition to the above, several provisions became common only later on or have 

appeared widely but less consistently in the treaties discussed. The first of these is on 

mutual legal assistance. Of the treaties analysed here, this was first introduced in the 1910 

White Slavery Convention, which included a provision on letters of request that required 

Parties to assist in investigating and prosecuting offences. It was also included as an 

obligation in the 1923 Obscene Publications Convention,42 the 1929 Counterfeiting 

Currency Convention,43 the 1936 Drug Traffic Convention,44 and the 1949 Trafficking in 

Women and Children Convention,45 but not in the other League treaties, nor was a similar 

provision included in the UNESCO convention or in CITES.  

The Single and Psychotropic Drugs Conventions had provisions stating that ‘where legal 

papers are transmitted internationally for the purposes of a prosecution (judicial 

 
37 Art. IX. 
38 Art. XCI. 
39 Arts. 1- 14. 
40 Art. 4 (a). 
41 Art. 6. 
42 Art. 3. 
43 Art. 16. 
44 Art. 13. 
45 Art. 13. 
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proceedings in the Psychotropic Drugs Convention), the transmittal be effected in an 

expeditious manner’,46 however these lack further detail. From the 1988 Drugs Trafficking 

Convention on however, all of the treaties discussed here – with the exception of the 

Migrant Workers Convention – have included detailed measures on mutual legal 

assistance. The 1988 Convention itself has provisions running over twenty paragraphs 

based on the principle of the widest measure of assistance, described, as highlighted above, 

as a mini-mutual legal assistance treaty in and of itself.47 As with extradition, the protocols 

to the CTOC do not contain specific measures on mutual legal assistance, however the 

CTOC itself contains a very detailed section, running to thirty articles, again under the 

principle of the widest measure of assistance,48 a principle also contained within the 

similarly detailed mutual legal assistance provisions of the 2012 Tobacco Protocol.49  

Obligations for treaty parties to cooperate in addressing smuggling have also been 

prevalent across the treaties, if not as common as the first four types of provision. The first 

clear incidences of these were in the 1925 International Opium Convention, which 

required State Parties to cooperate to ensure that controlled narcotics were not used for 

purposes outside of that allowed by the convention, and the 1926 Slavery Convention, 

which required State Parties to assist each other in combatting slavery and the slave 

trade.50 Cooperation obligations are more commonplace starting with the 1961 Single 

Convention, which includes a general cooperation obligation to work with other Parties to 

implement the Convention51 and a specific obligation to assist and cooperate with other 

parties in campaigning against the illicit traffic in controlled substances.52  

This latter provision was replicated in the 1971 Psychotropic Drugs Convention,53 which 

also includes a provision on cooperation with a view to enhancing law enforcement 

proceedings.54 The 1970 UNESCO Convention has a very specific form of cooperation: 

allowing Parties to call on other affected states for assistance in combatting the import, 

export and international commerce of cultural property when they are facing systematic 

pillaging55 and both Annexes X and XI of the 1977 Nairobi Convention allow for 

cooperation between customs administrations in enforcing customs laws.56 The 1988 

Drugs Trafficking Convention includes a requirement for cooperation on combatting the 

 
46 Arts. 35(e) and 21(e) respectively. 
47 DW Sproule and Paul St-Denis, ‘The UN Drug Trafficking Convention: An Ambitious Step’ 

(1990) 27 Canadian yearbook of international law 263, 285. 
48 Art. 18. 
49 Art. 29. 
50 Art. 4. 
51 Art. 4. 
52 Art. 35 (b) (c). 
53 Art. 21. 
54 Art. 9 (a). 
55 Art. 9. 
56 Arts.4-8 of both. 
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drugs traffic between Parties57 and has specific obligations to provide technical and 

financial assistance to developing country transit states58 and to cooperate on rural 

development to disincentivise the illicit trade.59  

These cooperation provisions continued into the 1990s and beyond, with the 1990 Migrant 

Workers Convention requiring that State Parties collaborate to prevent illegal or 

clandestine movements60 and both the Trafficking in Persons and Migrant Smuggling 

Protocols including a provision that State Parties considering strengthening cooperation 

amongst border control agencies.61 The MSP in addition requires Parties to cooperate to 

prevent and suppress migrant smuggling by sea,62 as well as to consider providing training 

and technical assistance to countries of origin and transit for migrant smuggling.63 The 

Firearms Protocol contains a similar obligation, requiring Parties to cooperate on training 

and technical assistance,64 as well as a duty on Parties to increase transborder cooperation, 

where appropriate,65 to cooperate in tracing firearms, their parts and components an 

ammunition66 and a general obligation to cooperate bilaterally, regionally and 

internationally to prevent, combat and eradicate the illicit manufacture and trafficking of 

firearms.67 Finally, the Tobacco Protocol requires close cooperation in law enforcement 

efforts between State Parties,68 cooperation between Parties in training and technical 

assistance,69 and again a general obligation to cooperate bilaterally, regionally and 

internationally to prevent tobacco smuggling. 

The imposition of border surveillance and security measures have also been common but 

not universal. Several examples of obligations of this type are present in earlier treaties: 

these range from the overtly colonial measures of the Brussels Conference Act, where 

States were obliged to establish border stations in the interior of the African continent,70 

as well as posts at transit points71 and border measures to prevent the inflow of arms and 

liquor,72 to general obligations to keep watch over ports, railways and in transit in the 1904 

 
57 Art. 9. 
58 Art. 10. 
59 Art. 14. 
60 Art. 68 (1). 
61 Art. 11 (6) of both. 
62 Art. 7. 
63 Art. 14 (3). 
64 Art. 14. 
65 Art. 11(b). 
66 Art. 12 (4). 
67 Art. 13. 
68 Art. 4 (d). 
69 Art. 23. 
70 Art. I. 
71 Art. XVI. 
72 Arts. X and XCIV. 
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White Slavery Agreement,73 and to introduce immigration and emigration controls, checks 

during journeys and place warning notices at embarkation points in the 1921 Trafficking 

in Women and Children Convention.74   

After inclusion in the earlier treaties, specific border control provisions are not found again 

in the treaties looked at here until the 1949 Trafficking in Persons Convention, which 

included a requirement to make regulations to protect persons at points of immigration, 

emigration and en route, to publicise the dangers of trafficking at the border, and to 

supervise points of arrival and departure,75 and then pre-2000 only otherwise in the 1977 

Nairobi Convention, which provides for assistance on surveillance, allowing Parties to 

request the customs administration of another State Party to institute surveillance over 

persons and the movements of goods, places, and vessels,76 conceivably then also covering 

border surveillance.  

Post-2000 though, the three protocols to the CTOC and the Tobacco Protocol all include 

border control measures. The MSP includes general requirements to strengthen border 

controls to prevent migrant smuggling,77 which was a replica of the same article in the TP, 

both of which also includes obligations to control and validate travel documents.78 The FP 

also includes an obligation to increase, where appropriate, border controls and police and 

customs cooperation79 and the Tobacco Protocol, finally, includes a less-specific 

obligation: to increase the effectiveness of public bodies that address the illicit trade, 

including the police and customs authorities.  

Related to this, four of the treaties looked at here have also included carrier sanctions: 

penalties on carriers for carrying prohibited goods or persons. The first clear referral to 

supervision over carriers is in the 1956 Supplementary Slavery Convention, which 

requires State Parties to take measures to ensure that vessels flying their flags, and their 

ports, harbours and airfields, are not involved in the slave trade.80 Carrier sanctions 

however only appear next in the 1988 Illicit Traffic Convention, which obliges Parties to 

take measures to ensure that commercial carriers are not used in the commission of treaty 

offences and requires them to build cooperation between carriers and customs 

authorities.81 A stronger obligation is found with respect to migrant smuggling and 

 
73 Art. 2. 
74 Art. 19. 
75 Art. 17. 
76 Annex IV. 
77 Art. 11. 
78 Arts. 12, 13. 
79 Art. 11. 
80 Art. 3 (2). 
81 Art. 15. 
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trafficking in persons, with an identical obligation in both the MSP and TP to establish 

sanctions for carriers that transport persons involved in an offence under each Protocol.82 

II. Inconsistent features 

As highlighted above, some provisions in the treaties looked at here have also only 

appeared intermittently. These have, however, nevertheless appeared across treaties 

covering a range of situations. While maritime operations are perhaps inherent to some of 

the measures above, specific powers over smuggling on the high and territorial seas have 

only appeared in some treaties. This was of course a focus of the Brussels Conference Act, 

which contained limited rights to stop and search on the high seas and in territorial waters 

within specific zones but was also present in the League’s attempt at arms control and, in 

part, at addressing the slave trade. The 1925 Arms Trade Treaty included provisions that 

would have required the policing of territorial waters and drastically restricted the 

possibility for ‘native vessels’ to lawfully transport arms with the special zone.83 The 1926 

Slavery Convention included a requirement to take measures to prevent the embarkation, 

disembarkation or transit of slaves through territorial waters or on vessels flying their flag 

and contained a provision seeking a new treaty to replicate the special zone for slavery.84  

Provisions relating specifically to maritime smuggling were absent, in part, from general 

smuggling treaties for several years. The next attempt to address this was at UNCLOS I 

in 1958, with the Convention on the Territorial Sea and the Contiguous Zone permitting 

coastal states to exercise criminal jurisdiction onboard a ship flying the flag of another 

nation when within its territorial sea and necessary for supressing the traffic in narcotic 

drugs,85 and the Convention on the High Seas including a right to board merchant vessels 

suspected of being engaged in the slave trade or piracy.86 The 1982 UNCLOS married 

these provisions together: including a right for coastal states to exercise criminal 

jurisdiction over vessels in their territorial sea flying the flag of another state, when 

necessary to suppress the illicit traffic in narcotic or psychotropic substance,87 an 

obligation to take ‘effective measures to prevent and punish the transport of slaves in ships 

authorized to fly its flag’,88 and an obligation to cooperate against the illicit traffic in 

narcotic drugs and psychotropic substances on the high seas.89  

The maritime provisions on controlled substances here were replicated, with minor 

additions, in the 1988 Drugs Trafficking Convention90 to allow for the suppression of 

 
82 Art. 11 of both protocols. 
83 Arts. 18-25. 
84 Art. 3. 
85 Art. 19 (1)(d). 
86 Article 22 (1)(a)(b). 
87 Art. 27 (1)(d). 
88 Art. 99. 
89 Art. 108 (1). 
90 Art. 17. 
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controlled narcotics being transported on the high seas. Finally, the Migrant Smuggling 

Protocol, alone of the three CTOC Protocols, contains both a general obligation to address 

migrant smuggling in accordance with the law of the sea,91 and specific rights and 

obligations, including mechanisms for requests to stop, search and to take measures 

against vessels on the high seas flying the flag of another state, and powers to stop, search 

and take appropriate measures against vessels without nationality, where there are 

reasonable grounds to believe they are involved in migrant smuggling.92 It also includes 

safeguard clauses, including that measures should ensure the ‘safety and humane treatment 

of the persons on board’ and on protecting the commercial interests of vessel owners.93 

Addressing victims has also been a facet of some of the treaties looked at here. Specific 

obligations of course primarily relate to those treaties that address people. These have, 

almost uniformly, been tied to returning persons to the countries from which they 

originated. The Brussels Conference Act included obligations with respect to the return of 

freed slaves and support where return was not possible,94 as well as a right to claim asylum 

within the African continent.95 The 1904 White Slave Traffic Agreement included several 

obligations with some victim-related elements: an obligation on Parties to take statements 

from suspected victims and communicate this to the country of origin with a view to 

eventual repatriation and entrusting victims to charitable institutions or other ‘private 

individuals offering the necessary security’, again with a view to repatriation.96 The 1949 

Trafficking in Person Convention included limited rights for victims to participate in trial 

rights,97 as well an obligation to take or encourage measures to prevent prostitution via 

economic, social, health or education measures and to rehabilitate and ‘socially readjust’ 

victims,98 as well as including provisions on their repatriation.99  

These provisions are strikingly similar to those in the 2000 Trafficking Protocol, which 

includes limited rights for victims to participate in their cases,100 an obligation to consider 

allowing victims to remain within the State Party’s territory,101 alongside again extensive 

provisions on repatriation.102 While explicitly not named as victims in the Migrant 

Smuggling Protocol, it does contain a specific obligation to preserve and protect the rights 

to life and to freedom from torture or other cruel, inhuman or degrading treatment or 

 
91 Art. 7. 
92 Art. 8. 
93 Art. 9. 
94 Art. VI. 
95 Art. VII. 
96 Arts. 3 and 4. 
97 Art. 5. 
98 Art. 16. 
99 Art. 17. 
100 Art. 6. 
101 Art. 7. 
102 Art. 8. 
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punishment of smuggled persons,103 as well as provisions on the return of smuggled 

migrants.104 Both Protocols also contain more general obligations aimed at addressing in 

some way the root causes of trafficking in persons and migration: the TP requires the 

taking or strengthening of measures that make persons vulnerable to trafficking, including 

poverty and inequality, as well as discouraging the demand for the exploitation of 

persons,105 while the MSP requires the promotion or strengthening of development 

programmes and cooperation aimed at addressing the socio-economic causes of 

migration.106 This more general obligation is, in some ways, reflected also in the Single 

and Psychotropic Drugs Conventions. These two treaties include provisions stipulating 

that State Parties should take measures to prevent drug abuse, and treat, rehabilitate, and 

socially reintroduce drug users.107   

A requirement to conduct information campaigns, or awareness raising, has also been an 

intermittent feature of the treaties looked at here. The earliest example of this is the 

requirement in the 1921 White Slave Traffic Convention to exhibit notices and provide 

information warning of and providing support for trafficked women and children.108 A 

more detailed example though is in the 1970 UNESCO Convention, which requires Parties 

to use education and information to restrict the illicit movement of cultural property, as 

well as to conduct public awareness raising over the value of cultural property and the 

threat posed to it by the illicit traffic.109 Similarly, the Migrant Smuggling Protocol 

includes obligations to raise awareness on criminal penalties associated with migrant 

smuggling and inform the public on the dangers of migrant smuggling110 and the 

Trafficking Protocol requires the conducting of mass media campaigns against trafficking 

in persons.111 The 1990 Migrant Workers Convention takes perhaps in this an opposite 

approach: requiring State Parties to take measures against misleading information on 

immigration and emigration.112   

Oversight mechanisms are another feature that have been common across several 

smuggling treaties but not all. The type of oversight mechanism has however differed, 

quite dramatically, across the treaties looked at here. The strongest and most consistent 

mechanism has been that established for the drug control treaties, for which independent 

 
103 Art. 16. 
104 Art. 17. 
105 Art. 9 (4), (5). 
106 Art. 15 (3). 
107 Arts. 38 and 20 respectively. 
108 Art. 7. 
109 Art. 10. 
110 Art. 15 (1), (2). 
111 Art. 9 (2). 
112 Art. 68 (1) (a). 
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bodies have been created with a role of overseeing state compliance with treaty provisions 

and, to an extent, exercising coercive power in enforcing that compliance. 

The earliest drug treaty – the 1912 International Opium Convention – had no oversight 

mechanism, and the 1925 Opium Agreement only had a provision in Article XII to jointly 

review the application of Chapter II (prepared opium) of the 1912 Convention and the 

Agreement, with the first meeting to take place in 1929. It is not clear whether any such 

review ever took place however. Starting with the 1925 International Opium Convention 

however, the Permanent Central Opium Board was established, which collected statistical 

information from Parties on controlled substances,113 and had, under Article 24, some 

coercive power over State Parties, in that it could request an explanation from State Parties 

on the build-up of controlled substances and, based on that, could recommend an embargo 

by the League against that country.114 The 1931 Narcotic Drugs Convention then 

established the Drug Supervisory Body,115 with State Parties required to annually supply 

the DSB with estimates of need for each controlled narcotic, be it for scientific or medical 

use, domestic consumption or reserve or government stocks. The treaty also gave the DSB 

the right to ask questions, work with States to get more accurate statistics and mandated 

that these needs be shared with all League Members and non-League States specified by 

the treaty116 on an annual basis. No reference was made to either of these bodies in the 

1936 Drugs Trafficking Convention, however.  

Under the 1961 Single Convention both were merged into the new International Narcotics 

Control Board (INCB).117 The INCB consists of 13 members selected by ECOSOC,118 

with the role of the INCB set out across the provisions of the Single Convention, as well 

as the Psychotropic Drugs and Drugs Trafficking Conventions. This primarily includes 

monitoring drugs supplies, to ensure that licit manufacture is sufficient to need and that 

diversion into the illicit market does not occur, to identify and assist in preventing 

weaknesses in the control of drug trafficking, manufacture and use, and to assist in 

determining whether derivatives should be placed under international control.119  

 
113 Articles 21-23. 
114 United Nations Office on Drugs and Crime, ‘A Century of International Drug Control’ (2008) 53. 
115 Articles 2-5. 
116 Article 21: ‘…any non-member State which was represented at the Conference which drew up 

this Convention, or to which the Council of the League of Nations shall have communicated a copy 

of the Convention for this purpose’ 
117 International Narcotics Control Board, ‘About’ <https://www.incb.org/incb/en/about.html> 

accessed 14 September 2022. 
118 Art. 10; ibid According to the INCB, ‘Ten of the members are elected from a list of persons 

nominated by Governments. The remaining three members are elected from a list of persons 

nominated by the World Health Organization (WHO) for their medical, pharmacological or 

pharmaceutical experience.’ 
119 International Narcotics Control Board, ‘Mandate-Functions’ 

<https://www.incb.org/incb/en/about/mandate-functions.html> accessed 14 September 2022. 
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For other smuggling treaties, oversight has been decidedly less. In a group of these, 

oversight has been provided amongst the State Parties themselves, through conference 

mechanisms to review implementation of the treaties and reporting requirements for State 

Parties. As mentioned, this was the case for the 1925 Opium Agreement, but is also found 

in CITES: Article VIII (7) of the Convention requires the preparation of periodic reports 

on implementation and  Article XI provides for a Conference of the Parties to be held 

every two years, which includes within its scope reviewing listed treaties and progress 

towards the restoration and conservation of listed species. It also provides for a Secretariat 

of the Convention  under Art. XII, who have, amongst other duties, the right to review the 

reports of State Parties and request information from them,120 and to raise concerns over 

the adverse effects of the trade in Appendix I or II species or that the convention is not 

being effectively implemented by a State Party to that Party, triggering that Party to 

provide information to the Secretariat on the situation and a review of the information at 

the next Conference of the Parties.121  A similar system of review exists for CTOC and for 

the WHO Framework Convention. Article 32 of the CTOC provides for a Conference of 

the Parties with a mandate, inter alia, to review and make recommendations to improve 

implementation of the Convention, as well as an obligation on State Parties to provide the 

Conference with information on its programs, plans, practices and legislative and 

administrative measures for the implementation of the Convention. This review progress 

began in 2021, after the agreement of the modalities for this review, and includes 

examination of the three Protocols to the CTOC.122 For the WHO Framework Convention, 

Article 23 provides for a Conference of the Parties, which requires the regular review the 

implementation of the Convention, which has been held at regular intervals since 2006.123 

The Tobacco Protocol provides for its own meetings in its Article 33 to be held 

immediately before or after Conferences of the Parties to the Framework Convention and 

requires State Parties to report on implementation of the protocol to the Meeting of the 

Parties (Art. 32).  

The 1929 Counterfeiting Currency Convention had a mechanism which in some ways 

resembled this, although without a very clear oversight function. Article 15 stated that the 

representatives of the central offices established to coordinate work on counterfeit 

currency should periodically meet with each other and representatives of banks of issue 

and central authorities to ensure, improve and develop international cooperation. In 

particular the term ‘ensure’ could imply peer-to-peer oversight between State Parties, but 

 
120 Art. XII (2) (d). 
121 Art. XIII. 
122 United Nations Office on Drugs and Crime, ‘Mechanism for the Review of the Implementation 

of the United Nations Convention against Transnational Organized Crime and the Protocols Thereto’ 

(United Nations : Office on Drugs and Crime) <//www.unodc.org/unodc/en/organized-

crime/intro/review-mechanism-untoc/home.html> accessed 14 September 2022. 
123 World Health Organization, ‘Sessions of the Conference of the Parties to the WHO FCTC’ 

<https://fctc.who.int/who-fctc/governance/conference-of-the-parties> accessed 14 September 2022. 
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records of these conferences and whether they have ever taken place could not be 

identified. The Arms Trade Treaty proposed a further way of supervision, namely in 

establishing a regime of publicity. Articles 6-10 of the treaty would have required State 

Parties to publish information on their exports and imports of certain types of arms, 

ammunition and implements of war. Publicity was a key aim of the treaty so that the 

legitimate trade could be monitored and the illegitimate challenged.124   

For others, oversight is or was limited. The Nairobi Convention provides for a Technical 

Committee with the task, amongst others, of issuing opinions on the interpretation of the 

Convention’s provisions and to take action likely to further the aims of the Convention, 

such as studying new methods and procedures for addressing customs offences125 but does 

not have a mechanism to directly review State Party compliance.  The UNESCO 

Convention, under Article 16, requires Parties to submit periodic reports to the General 

Conference of the United Nations Educational, Scientific and Cultural Organization, 

including on the legislative and administrative measures and other actions taken to 

implement the convention, but again here no specific review was provided for. This 

however was supplemented by Meetings of the State Parties agreed outside of the 

framework of the Convention. The first meeting of these took place in 2003, with the 

second in 2012. At that meeting it was decided that meetings would henceforth be held 

every two years.126 Still others have no treaty mechanism at all for supervising 

implementation. This includes the 1956 Supplementary Slavery, the 1949 Traffic in 

Persons, 1926 Slavery and the pre-WWI Conventions. 

A final provision, found in early smuggling treaties, was the use of the colonial clause, 

allowing Parties to limit the applicability of treaties outside of the colonial metropoles, 

either completely or in part. These colonial clauses existed in several treaties addressing 

smuggling up until the end of the League era, including in the signatory protocols to the 

1904 White Slave Traffic and 1910 Obscene Publications Agreements, in Article 13 of the 

1923 Obscene Publications Convention, Article 9 of the 1925 Slavery Convention, Article 

24 of the Counterfeiting Currency Convention, and Article 26 of the 1931 Drugs 

Convention. These provisions looked alike: allowing State Parties to issue a general 

exclusion for all colonies and dependencies from the scope of the treaty or specific 

exclusions for specific colonies. As highlighted above, this was only ended in 1949 when 

 
124 David R Stone, ‘Imperialism and Sovereignty: The League of Nations’ Drive to Control the 

Global Arms Trade’ 35 (2) Journal of Contemporary History 213, 223; League of Nations, 

‘Conference for the Supervision of the International Trade in Arms and Ammunition and in 

Implements of War: Convention, Declaration Regarding the Territory of IFNI, Protocol on Chemical 

and Bacterial Warfare, Protocol of Signature, Final Act.’ (1925) A. 16. 1925. IX 137–140. 
125 Art. 12. 
126 United Nations Educational, Scientific and Cultural Organization, ‘The Fight Against The Illicit 

Trafficking Of Cultural Objects The 1970 Convention: Past and Future – Information Kit’ (UNESCO 

2013) 7. 
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the changed nature of the UN prevented colonial countries from inserting that clause into 

the 1949 Trafficking in Persons Convention and has not appeared in any smuggling treaty 

since. 

2. CROSS-REFERENCES BETWEEN TREATIES 

The second aspect of the relationship between the treaties considered here takes a different 

approach and looks instead at how these treaties have been specifically linked to each 

other. This is approached in two stages. Firstly, it looks at direct, textual references 

between the treaties: in other words, instances where the treaties discussed here have 

referred to drawing on or being a successor to, other treaties discussed here. In this, both 

the preambles and other provisions of the treaties are examined, and a picture is drawn up 

of the textual interrelationship of these treaties, which often spans across smuggling 

situation.  

The second step of this is to look at, what is termed here, association. These are also 

instances where, independent of textual reference, treaties discussed here have 

nevertheless been identified as related. In many cases this is due to reference by drafters 

of the use of older smuggling treaties as inspiration or association, in others this is where 

the association has been made in the literature.   

As outlined above, the purpose of this part is to understand where there has been conscious 

effort made to link and draw on different treaties addressing smuggling and where 

understandings of relationships between treaties discussed here exist that are beyond those 

already identified in terms of situational groupings. 

I. Textual references 

A systematic look at the treaties discussed here reveals two things: firstly that a textual 

link is present across almost all treaties, and secondly that textual linkages allow for three 

sub-groups of smuggling treaty to be identified. These three sub-groups relate to: 1) those 

treaties that can be directly traced to the Brussels Conference Act; 2) those that can be 

traced to the 1912 International Opium Convention; and 3) those that can be traced back 

to the 1904 Agreement for the Suppression of the White Slave Traffic.  

The Brussels Conference Act sub-group includes six of the treaties discussed here. It is 

directly referred in the preamble of two treaties: in paragraph 3 of the preamble to the 1919 

Convention for the Control of the Trade in Arms and Ammunition and in paragraph 2 of 

the preamble to the 1926 Slavery Convention. While the 1919 Arms Trade convention has 

no further references, and is not referred to by any further treaty, the Slavery Convention 

also refers to the Revised Brussels Conference Act in paragraph 3 of its preamble and 

references the special zone created under the 1925 Arms Traffic Convention in Article 3, 

para. 2. The 1926 Slavery Convention itself is referenced in paragraph 4 of the 1949 

Supplementary Slavery Convention and in paragraph 4 of the 1990 Migrant Workers 
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Convention. The latter further references the Supplementary Slavery Convention, also in 

paragraph 4 of its preamble, as well as the principle relevant human rights and ILO 

conventions (paras. 1-3).  

The International Opium Convention sub-group is the largest and most diverse, including 

links between all the controlled substance treaties, as well as to the 1977 Nairobi 

Convention, the 1970 Trafficking in Cultural Property Convention and the CTOC and its 

Protocols. The drug control treaties of the League-era all referred in their preambles to the 

1912 Convention,127 although they rarely referred to each other, with this only occurring 

in the case of the 1931 Narcotics Drugs Convention and the 1936 Drugs Trafficking 

Convention, both of which referenced the 1925 International Opium Convention in 

paragraph 1 of their respective preambles. The link to all these treaties comes through the 

1961 Single Convention, which references its role in consolidating all existing treaties on 

narcotic drugs in paragraph 8 of its preamble. The Single Convention itself is linked to the 

Nairobi Convention through Annex X of the latter treaty, which also links to the 1970 

UNESCO Convention through Annex XI. The Single Convention is further referenced in 

paragraph 13 of the preamble to the 1988 Illicit Traffic Convention, which references the 

1971 Psychotropic Substances Convention in the same paragraph. The 1988 Drugs 

Trafficking Convention is itself referenced in the preamble to the 2012 Illicit Trade in 

Tobacco Protocol, which also references the CTOC in paragraph 20 and its parent treaty – 

the 2003 Framework Convention – in paragraph 1 of its preamble. While the CTOC does 

not have a preamble, the UNGA resolution approving the treaty mentions all three 

Protocols.128 Interestingly, and despite the close links made to other treaties seen below, 

none of the CTOC Protocols refer to any other treaties as being a part of their development.  

This is even more surprising in the case of the Trafficking in Persons Protocol, given the 

third sub-group which originates in the White Slave Traffic Agreement and includes all 

treaties up to 1949 that deal with trafficking in persons. In a more systematised way than 

the drug traffic treaties, these conventions explicitly refer to each other, with each newer 

treaty referencing all those that came before it,129 the only exception being the 1910 

Convention, which does not include a preamble. Interesting to note here is that there is 

also an explicit, although perhaps open to debate, link between the second and third 

groups. As discussed above, the Covenant of the League of Nations mandated the League 

with addressing the traffic in women and children, and in controlled substances together 

 
127 1925 Opium Agreement, Preamble para. 1, Agreement concerning the Suppression of Opium 

Smoking, Preamble para. 1, 1931 Narcotics Drug Convention, Preamble para. 1, 1925 Opium 

Convention, Preamble para. 1, 1936 Drugs Trafficking Convention, Preamble para. 1.  
128 United Nations General Assembly Resolution 55/25, A/RES/55/25 2000, Points 2, 4. 
129 1921 Convention for the Suppression of the Traffic in Women and Children, Preamble para. 1, 

1933 Convention for the Suppression of the Traffic in Women of Full Age, Preamble para. 2, 1949 

Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution 

of Others, Preamble paras. 3-6. 
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in Article Art. 23 (c). While unclear if the purpose was to make a specific link, during the 

discussions around the 1923 Obscene Publications Convention, it is clear that some 

governments found this link a clear one. 

There are also five treaties discussed here that neither reference other treaties, nor are 

referenced by them. These are the 1910 Obscene Publications Agreement, the 1919 Liquor 

Traffic in Africa Convention, the 1923 Obscene Publications Convention, the 1929 

Counterfeiting Currency Convention, and the 1973 CITES. All of these treaties were 

however closely linked to other smuggling treaties during their development in other ways, 

as seen below. 

II. Association  

The second part of these links between the treaties are those associations made by drafters 

during the development of these treaties and in the literature at the time and subsequently. 

These references are somewhat different than the above: they tend to link different sets of 

treaties together in different ways and tend to also have more links temporally than is seen 

in the textual comparison above.  

If we start with the five treaties mentioned above that are not textually linked to other 

smuggling treaties - the 1910 Obscene Publications Agreement, 1919 Liquor Traffic in 

Africa Convention, 1923 Obscene Publications Convention, 1929 Counterfeiting 

Currency Convention, and the 1973 CITES – the issues of white slavery and obscene 

publications were considered highly similar and linked in public and official discussions 

in the early part of the 20th century. Not only were the conferences for the 1910 White 

Slave Traffic Convention and Obscene Publications Agreement conjoined temporally and 

in terms of location, 130 but the template for response to the two issues was also explicitly 

replicated: the introduction first of an agreement requiring only administrative reforms, 

followed by a treaty with more substantive provisions and were designed to look very 

similar.131 They remained linked into the League-era, with the issue of obscenity explicitly 

linked by the British and French governments to white slavery and the trade in dangerous 

drugs – as all being moral scourges that could only be dealt with at the international level 

– during discussions for the 1923 Obscene Publications Convention, also during which 

the Dutch delegate assimilated the seriousness of obscenity as being on par with slavery 

and piracy.132 The Liquor Traffic in Africa Convention was of course a direct successor to 

 
130 Jean Allain, ‘White Slave Traffic in International Law’ (2017) 1 Journal of Trafficking and 

Human Exploitation 1, 23 citing; Ministère des Affaires Étrangères, ‘Deuxiéme Conférence 

Internationale Pour La Répression de La Traite Des Blanches, Documents Diplomatiques’ (1910) 

13. 
131 René Bérenger, ‘La Traite Des Blanches et Le Commerce de l’obscénité’ (1910) 58 Revue des 

Deux Mondes (1829-1971) 75, 100–103. 
132 League of Nations, ‘Records of the International Conference for the Suppression of the 

Circulation of and Traffic in Obscene Publications’ (1923) C. 734. M. 299. 1923. iv. 31–33, 36. 
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the liquor trade aspects of the Brussels Conference Act and indeed replicated the idea of 

control over the trade in Africa specifically. The Counterfeiting Currency Convention, on 

the other hand and despite addressing a somewhat novel issue, was discussed in the context 

of the 1931 Narcotic Drugs and 1936 Drugs Trafficking Conventions. In the development 

of the former, the delegates used the Counterfeiting Currency Convention, as well as the 

issues of piracy and the slave trade, as reference points for the idea of the level of 

offence.133 It played however a much greater role in the latter treaty, with the original draft 

of the Drugs Trafficking treaty developed by the Police Commission closely aligned to the 

Counterfeiting Currency Convention134 and several delegations keen to replicate elements 

of it when discussing the 1936 treaty’s provisions,135 as well as making an association to 

trafficking in persons.136 While CITES is an outlier amongst these five treaties, in that it 

is seemingly neither referenced anywhere nor references other treaties, there is an 

interesting parallel within its articles. Without specifically mentioning the drugs treaties, 

as mentioned above, in Article II it sets out a series out a similar series of appendices, 

inclusion in each of which triggers a different level of responsibility for State Parties: an 

approach used in the Single and Psychotropic Drugs Convention and which is reflective 

of the history of drug control.  

Of those treaties that already have textual links, several additional references are found 

when looking beyond the preambles and provisions of the treaties. The clearest cases of 

this are of course the treaties that address multiple smuggling issues together and that stand 

almost as bookends on either end of the treaties described here: the Brussels Conference 

Act and the CTOC and its Protocols. In the former, the link was between the slave trade, 

the trade in arms and the trade in liquor, with the rationale for this link clearly lying in the 

colonisation of Africa and the alignment of this aim with humanitarian concerns. In the 

latter there was a clear link made between the three situations and the role of organised 

and transnational criminal groups.  

Other examples though include a link between the 1925 Arms Traffic and 1926 Slavery 

Conventions: both, naturally, back to the Brussels Conference Act, with explicit reference 

made by the Belgian delegate to the BCA and St. Germain in the discussions on the Arms 

Traffic Convention.137  Article 3 of the Slavery Convention also made a direct link to the 

1925 Arms Traffic Convention as well, with the proposal to create a special zone 

 
133 League of Nations, ‘Records of the Conference for the Limitation of the Manufacture of Narcotic 

Drugs: Volume 1 Plenary Meetings’ (1931) C.509.M.214.1931.XI 21, 37, 60. 
134 JG Starke, ‘The Convention of 1936 for the Suppression of the Illicit Traffic in Dangerous Drugs’ 

(1937) 31 The American Journal of International Law 31, 33–34. 
135 League of Nations, ‘Records of the Conference for the Suppression of the Illicit Traffic in 

Dangerous Drugs: Text of the Debates’ (1936) C.341.M.216.1936.XI 70, 113–114, 129–131, 134. 
136 ibid 122–124. 
137 League of Nations, ‘Conference for the Supervision of the International Trade in Arms and 

Ammunition and in Implements of War: Convention, Declaration Regarding the Territory of IFNI, 

Protocol on Chemical and Bacterial Warfare, Protocol of Signature, Final Act.’ (n 124) 127. 



Chapter 7: To what extent is it possible to speak of smuggling treaties?  

286 

 

analogous to the one created under the Arms Traffic Convention. As in many of the treaties 

dealing with maritime issues in the first half of the century, reference was also made in the 

development of the Slavery Convention to piracy, as part of attempts to secure rights to 

stop and search on the high seas for slavery on the part of the British.138  

The debates in the lead up to the 1956 Supplementary Slavery Convention also included 

several comparisons with other smuggling treaties. Again the idea of the BCA/Arms Trade 

special zone was raised here, but in rebuffing the zone, the Egyptian delegate also drew 

parallels to the issues of white slavery/trafficking in persons and to the drugs traffic.139 

Further, the question of the relationship with piracy was again raised, when the Ad Hoc 

Committee recommended declaring that the slave trade on the high seas be assimilated to 

be piracy.140 

As mentioned above, the issue of currency counterfeiting was raised in the development 

of the 1931 Narcotic Drugs Convention, but also piracy and the slave trade were brought 

up in discussions on that treaty as reference points for the idea of the level of offence.141  

The Narcotic Drugs Convention also had a close relationship to arms smuggling, with the 

Assembly of the League considering the treaty to be a model for negotiations on a new 

arms control treaty.142 Similarly, alongside counterfeit currency, discussions around the 

1936 Drugs Trafficking Convention also linked the issue of drugs trafficking with the 

trafficking of women and children, citing national authorities tasked with addressing these 

issues.143 As a final, but important example, the MSP has been argued as “both substance 

and format [drawing] heavily on the 1988 United Nations Convention against Illicit Traffic 

in Narcotic Drugs and Psychotropic Substances”144 and the drafters of the TP relied 

 
138 Jean Allain, The Slavery Conventions: The Travaux Préparatoires of the 1926 League of Nations 

Convention and the 1956 United Nations Convention (Martinus Nijhoff Publishers 2008) 81–82; 

Jean Allain, Slavery in International Law (Brill | Nijhoff 2012) 88 

<https://brill.com/view/title/18831>. 
139 Allain, The Slavery Conventions: The Travaux Préparatoires of the 1926 League of Nations 

Convention and the 1956 United Nations Convention (n 138) 395 citing: Economic and Social 

Council, Official Record, Twenty-first Session, Agenda Item 12 – Slavery, 916 Meeting, 27 April 

1956, p. 89. 
140 ibid 351 citing Economic and Social Council, Slavery: Consultations Concerning the Desirability 

of a Supplementary Convention on Slavery and its Possible Contents, UN Doc E/2540/ Add.4, 12 

April 1954, p. 3. 
141 By the Portuguese Delegation: League of Nations, ‘Records of the Conference for the Limitation 

of the Manufacture of Narcotic Drugs: Volume 1 Plenary Meetings’ (n 133) 60. 
142 Jay Sinha, ‘The History and Development of the Leading International Drug Control 

Conventions: Prepared for the Senate Special Committee on Illegal Drugs (Canada)’ Library of 

Parliament (Canada) 14. 
143 League of Nations, ‘Records of the Conference for the Suppression of the Illicit Traffic in 

Dangerous Drugs: Text of the Debates’ (n 135) 122–124. 
144 Anne T Gallagher and Fiona David, The International Law of Migrant Smuggling (Cambridge 

University Press 2014) 431. 
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heavily on the definition of slavery in the 1926 Slavery Convention when considering 

definitions for trafficking.145 

That is not to say of course that the drafters of these treaties did not also seek to highlight 

the differences between the situations they were trying to address. Examples of this include 

discussions on the 1923 Obscene Publications Convention, where the French delegate 

contrasted the objective nature of understanding trafficking in women and children with 

the subjective understanding of whether something would be considered obscene,146 or for 

the 1936 Drugs Traffic Convention, where there were concerns raised by the US delegate 

that the material effects of counterfeiting currency and drugs trafficking were too different 

to simply replicate the provisions of the 1929 Counterfeiting Currency Convention.147 

However, what seems important is that even if they considered the situation somewhat 

different, the use of other smuggling treaties as reference points demonstrates that there 

was at some level a consideration that they belonged to the same idea, the same category 

of treaty. The comparisons and the references were not with treaties existing in other fields, 

they were with other treaties that acted in similar ways to address smuggling, albeit in a 

different situation. To that end it seems clear that even in distinguishing the treaties, the 

drafters were also confirming that they were, nevertheless, related.  

3. CONCLUSIONS  

The first substantive part of this work has attempted to outline an answer to the question 

of how smuggling as a concept has been addressed in international law. In particular it has 

sought to better understand a) the ways in which, and where, smuggling has been 

addressed in international law: the treaties that have addressed smuggling and the 

approaches taken in those treaties to do so; and b) the relationship between these treaties: 

whether smuggling is merely a concept that several treaties address or whether there is a 

body of international law that addresses smuggling.  

It has sought to demonstrate, in answering these questions, that there is a substantial group 

of treaties that have been developed in large part to address concern around smuggling and 

that these treaties have sought to address smuggling in common ways and in reference to 

one another. In other words, it has argued that not only does smuggling as a concept exist 

in international law, but that it is possible to discuss smuggling treaties as a coherent 

grouping within international law.   

 
145 Jean Allain, ‘The Legal Definition of Slavery into the Twenty-First Century’, The Legal 

Understanding of Slavery (Oxford University Press 2012) 215. 
146 League of Nations, ‘Records of the International Conference for the Suppression of the 

Circulation of and Traffic in Obscene Publications’ (n 132) 20, 34, 53–54. 
147 League of Nations, ‘Records of the Conference for the Suppression of the Illicit Traffic in 

Dangerous Drugs: Text of the Debates’ (n 135) 174. 
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After having described and analysed the treaties in the preceding four chapters, the 

existence of smuggling treaties as a category was argued for in this chapter along two 

lines. The first turned to the ways in which these treaties have responded to smuggling. 

While there has been some divergence on the inclusion of certain provisions across the 

treaties, what this chapter demonstrated is that there are also remarkable commonalities in 

how smuggling has been addressed. Sanctions towards smugglers and further measures to 

ensure the penalisation of those involved have been at the centre of the response for many 

of the treaties looked at here. So too have been requirements to introduce measures to 

share information on smuggling and smugglers, and to impose controls on imports, exports 

and involved agencies. Treaties have further frequently included provisions mandating or 

encouraging cooperation between State Parties to address smuggling, on mutual legal 

assistance, and to strengthen border security. 

That this is not the case for all provisions: the establishment and powers of oversight 

mechanisms have been quite disparate, with much stronger provisions in drug control 

treaties than in other areas. So too has there been varied inclusion of provisions on 

smuggling at sea, protection of victims and on awareness and information campaigns. 

With respect to these differences, with the possible exception of the extensive oversight 

afforded in the case of controlled substances, there has however been no particular pattern 

in the inclusion or exclusion of provisions relating to the situation these treaties try to 

address. In other words, it does not appear to be the case that smuggling has been dealt 

with differently depending on the situation, or even whether the ‘object’ of smuggling in 

a person, an animal or a substance. Rather the opposite is true, with common provisions 

being seen across widely varied situations.  

The chapter then turned to a consideration of intentionality in grouping these treaties 

together, looking specifically at ways in which the treaties have been identified as relating 

to and drawing from one another. To do so, it first looked at direct, textual links between 

the treaties: instances where there has been explicit reference made within the text of one 

of the treaties discussed here to another treaty looked at in this work. It secondly looked 

at association: instances where, independent of textual reference, treaties have 

nevertheless been identified as related by drafters, or where association has been made in 

the literature.  

Looking at cross-references across the treaties demonstrated extensive textual and 

associative links between these treaties. While no overarching originating treaty connects 

all these treaties together, there are enough links that patterns can be made. Three groups 

of treaties could be identified in this process: those that related to the Brussels Conference 

Act of 1890, those connected to the 1912 International Opium Convention, and those 

associated to the 1904 White Slave Trade Agreement. These groupings encompass a 

variety of issues and do not always link coherently with what could be considered their 

antecedents: the issues of slavery and trafficking in persons are not linked within the texts 
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of the treaties for example, nor is the 2000 Trafficking Protocol linked textually to the 

other trafficking in persons treaties and is rather found in the 1912 International Opium 

Convention grouping. What these textual groupings do show though are that, firstly, there 

are a great number of links formally made between the treaties discussed here and, 

secondly, that there are few textual links made to other treaties.148 Although a small 

number of treaties are not textually linked to others at all, discussions of the drafters and 

in the literature indicate strong perceived links between all treaties, with links being made 

to those not textually linked and additional and differing links made between those already 

textually linked. That is not to say that drafters did not also seek to distinguish treaties 

from one another, but – alongside a frequent reference to piracy – it was the treaties 

discussed here and not others that served as the reference point.  

What this implies is that smuggling is then not only a concept addressed by several treaties, 

but that a common approach across treaties spanning time and situation has been taken to 

address smuggling and that efforts have been made to build a body of law that uses that 

approach. Not only have treaties addressed smuggling in common ways, despite widely 

different situations, but they have also referenced and drawn on each other to do so. 

Conceptually, there is no particular reason why firearms, counterfeit currency and 

controlled substances need to be linked, but through this look at the provisions and 

references made within the treaties, it is clear that they have been linked and that this 

seems to be because they all address smuggling.  

Smuggling is then both a concept that exists in international law and a lens through which 

we can view these treaties. It is also though, as has been argued here, a way to group these 

treaties together within international law. These are treaties that are bound together 

through seeking to address a common concept and through an intentional and common 

approach to addressing that concept. In other words, while we can talk about smuggling 

in international law, we can also talk about smuggling treaties as a body of international 

law.149   

 
148 The 1956 Supplementary Slavery Convention, 1990 Migrant Workers Convention and 2003 

Framework Convention on Tobacco Control being the sole examples referencing treaties not 

discussed here, in all three cases, also referencing international human rights instruments. 
149 This though is not to say that it is claimed that these are the only categories to which these treaties 

belong. The approach preferred is rather that of Zumbansen, who in describing transnational criminal 

law, talks more of categorisation as a lens through which other aspects can be seen. In this regard, 

smuggling is another way in which these treaties can be seen, in addition to being part of 

transnational criminal law, of human rights law, of migration law, of drugs law, etc. However, what 

is clear and what has been argued throughout both sections of this chapter is that the treaties looked 

at here are also smuggling treaties and, importantly, have been considered as such by those involved 

in their development: Peer Zumbansen, ‘Defining the Space of Transnational Law: Legal Theory, 

Global Governance, and Legal Pluralism’ (2012) 21 Transnational law & contemporary problems 

305, 307; cited in Neil Boister, ‘Further Reflections on the Concept of Transnational Criminal Law’ 

(2015) 6 Transnational Legal Theory 9, 24. 
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This understanding of these treaties as smuggling treaties is, though, one that raises 

questions. In particular, if these treaties have been developed in a methodical way – if 

smuggling has been dealt with in a way that is common across situation and time – the 

question of why states have chosen to address smuggling in this way through international 

law is a pertinent one. It is to this question that the next part of this work turns.  
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In the first substantive part of this work, it was argued that smuggling is not only a concept 

that exists across several multilateral treaties, but that these treaties have been linked 

together and have largely taken a common approach to address smuggling – in short, that 

smuggling treaties exist as a group or body of treaties in international law. This led to the 

questions of why smuggling has been addressed through international law, and why these 

commonalities across smuggling treaties exist.   

In some ways, the first part of this question – why states have addressed smuggling through 

international law – could be seen as one with a straightforward answer: if there is an issue 

that individual states feel that they cannot address alone, it seems logical that they would 

conclude a treaty to attempt to address it collectively. Smuggling as an action could well 

be thought of as exemplary of this kind of situation, considering that by its nature, it is an 

action that takes place across two or more jurisdictions.  

However, answering in this way leaves two important aspects of this question unanswered. 

On the one hand, not every smuggling situation has been addressed through a treaty. Why, 

then, have measures against the smuggling of persons, obscenity or cultural artefacts, for 

example, been codified through a treaty, and why have measures against the smuggling of 

organs, children for adoption or electronic goods not? In other words, why are some issues 

dealt with only on the national level and some considered important enough for 

international action? On the other hand, this answer also does not explain the form these 

treaties have taken, i.e. why there have been commonalities of provision across smuggling 

treaties despite the potential and quite different ways that could be considered for 

addressing migrant smuggling and drugs smuggling, for example. This answer also does 

not take into account the expressed reasons for the development of smuggling treaties, nor 

the reasons discussed in the development of the treaties. 

The second part of this work, then, seeks to provide a more comprehensive answer to this 

question, through considering the second part of the research question: “To what purposes 

have states used international law to address smuggling?”  

It does so across three chapters. The first of these – chapter eight – turns to the literature 

and explores answers that have already been advanced as to why states address smuggling. 

This chapter draws particularly on political science literature, where there has been 

extensive consideration of smuggling as a phenomenon subject to state control. These texts 

are grouped into three approaches, and the way that each of these approaches explains the 

reasons for states to address smuggling, including through the development of 

international law, are explored and evaluated.  

Chapter nine reflects on the treaties themselves and discusses the reasons for treaty 

development that are identifiable from both their texts and from the discussions during 

their development. Looking at these reasons, it suggests that the rationale for the 

conclusion of smuggling treaties falls broadly into a categorisation of humanitarian and 
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transnational motivations. Discussing each of these in turn, the chapter then reconsiders 

the approaches outlined in chapter eight by the literature, and assesses the extent to which 

these accounts fully explain the development of smuggling treaties and the common form 

they have taken.  

The final chapter of this part – chapter ten – begins from the point that these approaches 

do not fully account for smuggling treaties, and in particular do not provide enough 

reflection on both the prominence given to the transnational rationale or the form treaty 

provisions have taken. It discusses the prominence given to this rationale and argues that, 

within this, the smuggler has been posited as central to the smuggling situation. It further 

argues that it is indeed in this framing of the situation that sees the smuggler as central, 

and thereby responsible, that a further purpose of smuggling treaties can be seen: a purpose 

whereby the broader situation is identified with the smuggler, and the responsibility of 

other actors is obscured. It concludes by arguing that this results in negative consequences, 

both at the societal level and for those individuals involved in smuggling. 

Methodologically, this part takes several approaches. Chapter eight focuses on a review of 

literature that seeks to explain why states address smuggling. It divides this into three 

accounts broadly covering the majority of ideas advanced on the reasons for state action 

against smuggling that could be identified in the literature, and all those ideas that could 

be identified as being developed beyond initial conceptions. Chapter nine performs a legal 

interpretive analysis of the purposes of the treaties. To do so, it revisits each of the treaties 

discussed in chapters three to six, and looks firstly at expressed rationales and those that 

can be implied from the texts of the treaties themselves. It follows this by seeking to 

identify any purposes that can be gleaned from the records of the conferences developing 

the conventions, and then academic writings on the topics. Chapter ten explores again the 

development of the treaties, and in particular draws out elements relating to the 

transnational rationale. It then advances a new proposition for why states develop 

smuggling treaties. 
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CHAPTER 8: EXISTING EXPLANATIONS FOR WHY STATES 

ADDRESS SMUGGLING 

As highlighted at the start of this work, the question of why states choose to address 

smuggling is a relatively underexplored topic. This is particularly the case when 

considering the question of why they have used international law to do so. Nevertheless, 

amongst the literature that does exist exploring the topic of smuggling in general, several 

authors have considered why states address smuggling. In doing so, they have developed 

ideas that engage to a greater or lesser extent with the questions of why in general states 

might want to address smuggling; why certain smuggling situations have been addressed 

in international law, reasons that treaties have taken the form they have, and how these 

factors advance other goals of states driving the treaty development process.  

It has not been common in the literature, however, for authors to have clearly defined their 

ideas in this way. As such, while in the following some attempt will be made to identify 

ideas relating to one or the other of these reasons, this should not be taken as implying that 

there is a clear theoretical distinction between them in the texts – indeed in several of the 

accounts discussed here there is a great deal of implied dynamism between all of these 

outlined reasons.  

Discussion in the literature can be broadly classified into three accounts.1 The first of these 

that will be discussed is what has been called here the preferences and externalities 

account. This is an approach to understanding why certain smuggling situations have 

reached the international level, and others not, through considering the role of different 

external forces that put pressure on governments to act and the relative strengths of those 

benefiting from the smuggling to act in a way that protects their interests. Related to this, 

it also considers the role of global political power in determining which of these situations 

are actually taken up at the international level and in forming the response they treaties 

prescribe. This approach is one largely developed by Efrat, drawing on liberal international 

relations theory, with an interplay of power politics theory. As part of this latter argument, 

it also draws on further authors who have also considered the role of power politics in the 

conclusion of smuggling treaties. 

 
1 The authors selected for inclusion in this section were identified through extensive research into 

the literature on smuggling, which involved both library and online searches for texts and the 

identification of texts through citation in other works. The texts identified here therefore aim to 

represent the majority of the literature that has discussed the reasons for state action against 

smuggling. While further works exist that discuss smuggling more generally, the literature included 

here are those authors that develop ideas as to why smuggling is regulated beyond initial 

conceptions. As noted above, there was not always interaction between these authors and the 

placement of these accounts may be seen differently by them.  
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The second of these accounts – termed moral panic and prohibition regimes – builds on 

moral panic theory, which sees government response to certain situations as grounded in 

societal panics that exaggerate and require responses to perceived harmful acts. This 

account also considers ‘prohibition regimes’: an approach which suggests that, for at least 

some smuggling treaties, it is morality-based concern in powerful states around certain 

situations that has driven the development of smuggling treaties. This account suggests 

that the treaties themselves are designed to end the panic, through associating the situation 

with a malevolent external force and providing the means through which it can be 

combatted, and the situation assuaged.  

The third account is comprised of a set of ideas that have been grouped together around 

the question of sovereignty. This account argues that the purpose of addressing smuggling 

is to bolster an understanding of the nation state as a unit of organisation in the face of the 

challenges of globalisation to that model. In doing so, it emphasises how smuggling 

treaties have focused on the border as their cite of intervention and thereby suggests an 

interplay between the reasons outlined above. As part of this, it also explores the role of 

smuggling treaties and empire, which has been advanced in relation to sovereignty in the 

literature. 

1. PREFERENCES AND EXTERNALITIES  

The broad shape of the first account to explain smuggling considered here – the 

preferences and externalities account – is one that will largely use a framework developed 

by Efrat.2  While several of the points discussed below have also been considered by other 

authors, who will also be referred to, the approach he takes provides a useful outline for 

discussion.  

Efrat’s argument is explicitly grounded in both liberal international relations and power 

politics theory, and uses the terminology of illicit trade.3 He posits that illicit trade 

“imposes damaging externalities on society”, by which he means negative effects or 

consequences, and that consequently the purpose of illicit trade treaties is to “curb illicit 

transactions and their externalities through international regulation.”4 He makes two 

principal claims related to this: the first as to why certain situations become of such 

importance that states seek to address them collectively, the second as to why international 

law is seen as the venue through which to do so.  

In his first claim, he argues that the desire by governments for international action to 

address illicit trade in a given situation is determined by the strengths and weaknesses of 

 
2 Asif Efrat, Governing Guns, Preventing Plunder: International Cooperation Against Illicit Trade 

(Oxford University Press 2012). 

3 Efrat defines illicit trade as ‘a cross-border commercial activity for the provision of goods or 

services that violates the laws of the exporting and/or importing country’: ibid 5. 
4 ibid 23. 
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four factors. The first of these are termed ‘primary negative externalities’. These are 

factors that result in the potential for international action and are identified as a) the 

negative societal consequences resulting from goods and people moving across borders, 

and b) the motivating factors of altruism, concern for political survival and/or threats to 

corporations or the government related to those goods and people moving across borders. 

Of particular importance are certain negative externalities that are argued as seeming to 

result in a stronger preference for international regulation. This includes when:  

a) the negative externalities are larger in magnitude: meaning that the greater 

the rate of gun violence, drug use, theft of archaeological works etc. the 

stronger the preference for international regulation; 

b) the perception of negative externalities is more severe: meaning that the 

effects of the theft or drug use, for example, are perceived of as more severe 

or when there is “moral panic” about the situation, i.e. a level of concern 

heightened above that which would normally be expected; 

c) national capacity to respond to the negative externality is lower: meaning 

that national authorities are not able to effectively control the illicit trade 

through domestic measures, for example due to weak law enforcement 

capacity; and 

d) national costs to curb the externality are higher: meaning that the political or 

financial costs of domestic measures are challenging to action, for example 

in having to trade national civil liberties for effective domestic drug control.5 

The second factor is ‘secondary negative externalities’, which he argues are negative 

externalities that affect third countries, but which are nevertheless of concern to others and 

therefore lead to a preference for international action. He argues that the presence of these 

externalities can stem from either instrumental and self-interested concerns, such as ideas 

that the effects on the third country may influence the national economy or security or that 

taking action may enhance reputation or influence, or that action may be morally inspired, 

for example due to genuine concern about the effects of the trade, or a feeling that elites 

and/or the wider public are concerned about these effects. An example of a secondary 

negative externality he cites relating to self-interest is gun violence stemming from the 

small arms trade in a third country and the threat it could spill over into the national 

context, while an example of a morally inspired preference he identifies are the efforts of 

the archaeological community to campaign against the illicit trade in antiquities with 

governments not suffering from cultural loss themselves.6  

The third factor is ‘exporters’. These are actors likely to have a stake in international 

regulation and who would seek to affect government preference for international action, 

 
5 ibid 35–56. 

6 ibid 36–38. 
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due to being involved in the trade, either legitimately or illegitimately. With criminal 

exporters, he suggests that they may benefit from some level of international regulation 

that reduces competition from legitimate businesses who have to play by the rules but 

would be likely to resist tight regulation that makes it too difficult to export due to 

increased political attention and strengthened customs and immigration controls. Although 

criminal exporters are likely to have a limited level of political influence, he suggests that 

legitimate exporters may also resist strong international regulation of illicit trade. Drawing 

on business engagement with international environmental agreements as a parallel, he 

argues that although international regulation would in most cases bring both costs and 

benefits for legitimate exporters, they are more likely to resist international regulation due 

to the short-term costs it would bring in increased controls in the legitimate trade.7 

The final consideration for Efrat is ‘consumers’ of the illicit trade. While their influence 

may be limited due to participation in illegal activities or their fragmented nature as a 

lobby group vis-à-vis exporters, he suggests that they are also likely to resist regulation 

that makes it harder for them to access the restricted item. He cites as an example health 

practitioners and civil society organisations in the US who lobby for the decriminalisation 

of drugs on public health grounds as one such group. While this group may not form a 

strong lobby, he argues that governments may nevertheless act in their interests for 

political, economic or social reasons.8 

International regulation as a response to negative externalities has received, at the very 

least, partial support from several further authors. Naim, for example, has argued that illicit 

trade has and is threatening the global economic order, disrupting businesses, risking the 

health of consumers and contributing to the proliferation of arms and nuclear materials.9 

Faced with the threats he identifies, he suggests governments have developed international 

instruments to coordinate their action against illicit trade.10 While his arguments do not 

engage in the theory of illicit trade regulation, the essence of his monograph on this subject 

is firmly based in arguing that it is negative externalities that drive international regulation 

in this area, in the form of threats to both national security and preserving the global 

financial system.  

This perspective of threat-driven negative externalities driving international regulation has 

also been suggested by authors such as Williams11 and Strange, the latter of whom calls 

 
7 ibid 40–42. 

8 ibid 43–44. 

9 Moises Naim, Illicit: How Smugglers, Traffickers and Copycats Are Hijacking the Global Economy 

(William Heinemann 2006) 2, 254–257. 
10 ibid 254–257. 
11 Williams, P. (2002). Transnational organized crime and the state. In R. Hall & T. Biersteker (Eds.), 

The Emergence of Private Authority in Global Governance (Cambridge Studies in International 

Relations, pp. 161-182) 165, cited in Peter Andreas, ‘Illicit Globalization: Myths, Misconceptions, 

and Historical Lessons’ (2011) 126 Political Science Quarterly 403, 404. 
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transnational organised crime “perhaps the major threat to the world system”.12 In both of 

their arguments the turn to international regulation is also a response to these threats and 

a way for the international community as a whole to address these threats through a shift 

to closer cooperation at the international level.  

Efrat’s premise however is more nuanced. He suggests that it is the relative strength of all 

four of these factors – the two forms of negative externalities and exporters and consumers 

– that determines government preference for international regulation. It is when primary 

and/or secondary negative externalities are strong and exporter and consumer power is 

weak, that governments will be more likely to seek an international response to illicit trade. 

However, he also argues that these preferences are not enough alone to explain why 

international regulation over illicit trade occurs, particularly where large variations in 

preference between governments exist.13 This, he argues, it determined by relative political 

power.  

His argument is that, once governments have strong enough preferences, coercion in the 

form of systematic pressure – predominantly reputational and/or economic – determine 

what is subject to international regulation and the relative strength of that treaty to prevent 

illicit trade and oversee compliance by parties to it. He suggests that weaker governments 

are less likely or able to push for treaties against stronger states with differing preferences 

and that any treaties that do succeed in being concluded despite opposition from stronger 

states are less likely to have strong monitoring and enforcement mechanisms and are less 

likely to receive ratification by stronger governments. Conversely, powerful states are able 

to push more strongly for their issues to be taken up and for treaties to include strict 

controls.14 He adds two notes of caution to this, however. Firstly, he suggests that power 

alone without preference alignment does not guarantee effectiveness of international 

action against illicit trade, even where treaties are strict, here citing the ongoing illicit drug 

trade despite a “century of U.S.-backed drug control”15 as an example. Secondly, he argues 

that stronger powers may have competing preferences, here citing the achievement of 

international regulation of small arms, despite U.S. reluctance, due to competing 

preferences on the part of the E.U. and Japan.16  

This theme of the role of political power in determining which smuggling situations are 

taken up for international control and in how the provisions these treaties produce has been 

highlighted by several other authors. Andreas, for example, has discussed the way in which 

the US has used its political power during the 20th century to advance international 

 
12 Strange, S. (1996). The Retreat of the State: The Diffusion of Power in the World Economy 

(Cambridge Studies in International Relations). Cambridge: Cambridge University Press. 121, cited 

in ibid 406. 
13 Efrat (n 2) 45–49. 

14 ibid 50–54. 

15 ibid 55. 

16 ibid 54–56. 
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regulation over smuggling situations it finds important and for treaties to reflect the 

controls it would like to see. He has, in particular, highlighted how the US has deployed 

monetary resources around situations and personnel during negotiations to advance its 

interests in illicit trade. In particular, he highlights the blocking of gun smuggling 

agreements at the UN-level and a selective approach to migration, which has seen support 

for the MSP but silence around the smuggling of children for adoption, as examples of 

this.17 Gallagher has made a similar argument around migrant smuggling, with the growing 

interest in an perception of migrant smuggling as a security threat in Western Europe and 

North America driving this from an issue at “the margins to the mainstream of international 

political concern.”18  

Efrat’s second claim, as to why states turn to international law to address illicit trade, 

suggests that taking action at the international level represents a solution with less political 

costs than introducing domestic measures. These kind of measures at the national level 

would, according to his analysis, require states to “address socioeconomic problems such 

as poverty, or to transform ingrained cultural attitudes.”19 He also argues however that 

international regulation in this field is often sought to address asymmetries between states. 

By this he means that jurisdictions frequently have different interests in regulating or not 

regulating something that is considered harmful in another jurisdiction. Those exporting 

the item may benefit from the trade and consequently only have weak export restrictions 

in place, or none at all. On the other hand, those importing the item may have strong 

controls but difficulty enforcing these controls in the face of the weak controls of 

exporters. Beyond this, some jurisdictions may not have the capacity to address a situation 

negatively affecting them, while other jurisdictions may not have an interest in preventing 

that situation. In this analysis then, regulation at the international level is a way to 

harmonise these positions and ensure strong controls.20  

Overall, the preferences and externalities account, as it has been laid out here, suggests 

that the reasons why some situations, and not others, become important enough for 

governments to call for a treaty, is based on the relative strengths of negative externalities 

– factors putting pressure on governments to act – and on the actors engaged in the 

situation, who might push back against any international regulation.  The ability to secure 

the conclusion of a treaty and the extent to which its provisions implement strict controls 

is, though, determined by the political power of that state and any resistance that may be 

found from other states. The question of why states address smuggling, in this account 

then, becomes a question of a series of pressures and forces on the domestic and 

 
17 Peter Andreas, Smuggler Nation : How Illicit Trade Made America / (New York : Oxford 

University Press 2013) 336–337. 
18 Anne Gallagher, The International Law of Human Trafficking (Cambridge University Press 2010) 

1. 
19 Efrat (n 2) 25. 

20 ibid 26–27. 
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international levels. The development of treaties to do this is a way to engage with illicit 

trade that does not require extensive domestic costs and assists, in this analysis, in 

balancing controls across several countries, which might otherwise undermine national 

controls. 

This approach seems then to offer a quite comprehensive answer to the question of why 

these situations are subject to government attention and why it is international law to 

which states turn to, to address the situation. Missing somewhat from this analysis though 

is an understanding of why these treaties take the form they take: why there are such 

extensive commonalities between the treaties. It also does not fully examine the reasons 

behind the identification of particular situation as a ‘negative externality’: the process that 

leads to the situation being seen as harmful. It is particularly to the latter question that the 

next approach turns.  

2. MORAL PANIC AND PROHIBITON REGIMES 

The second account discussed here is drawn from the concept of moral panic. This 

concept, developed by Cohen in 1972, argued that “Societies appear to be subject, every 

now and then, to periods of moral panic.”21 Cohen described these moral panics as 

situations when a) a situation or group of persons emerges and is defined as a threat to 

societal values and interests; b) the nature of the situation or group of persons is 

exaggerated and presented in a stereotypical way; c) moral, social and/or political leaders 

pronounce judgement against the group and experts diagnose the causes and propose 

solutions; d) societal leaders propose measures to deal with the threat; and e) the situation 

or group itself “disappears, submerges or deteriorates and becomes more visible”.22 

As a descriptive method, Cohen attempted to identify markers for why events that seemed 

trivial, or at the least not an objective danger to society and its functioning, resulted in 

reactions that seemed wildly inconsistent with the original event, and responses that went 

far beyond what was needed to address the issue. His original thesis was developed in 

relation to a series of media, political and societal reactions to a minor street fight between 

two groups of young people in late 1960s Britain. This street fight took place on the 

seafront of a small town and resulted in damage to property. The events though were not 

only extensively covered by the media but were also exaggerated to play on existing 

societal fears around changes in society and youth culture. What started out as a minor 

street fight, then resulted in high levels of public concern around the issue of youth 

hooliganism and extensive discussion by politicians and in the parliament over how to 

address rioting by young people.23  

 
21 Stanley Cohen, Folk Devils and Moral Panics (3rd Edition, Routledge 2002) 1. 
22 Goode, E., & Ben-Yehuda, N., Moral Panics: The Social Construction of Deviance (2nd Ed., 

Wiley-Blackwell 2009) 23. This draws on; Cohen (n 21) 12–13 (original cited as 1st edition, p. 9). 

23 Goode, E., & Ben-Yehuda, N. (n 22) 22; Cohen (n 21) 18–30 in particular. 
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Since his original work, this concept has been further developed by several authors within 

the field of sociology and applied to describe several different scenarios, across a range of 

localities and time periods. Of particular note is the work by Goode and Ben-Yehuda who, 

building on Cohen’s work, have identified five elements that characterise moral panics: 

concern, hostility, consensus, disproportion, and volatility. 

The first element – concern – relates to feelings about another group or category of 

person’s behaviour and the way this impacts on society. This is often expressed in the form 

of anxiety over the situation or group posing “a very real and palpable threat,”24 regardless 

of whether the threat actually exists. What makes the is link is purely that there is some 

relationship between this group or situation, what they are perceived to do and the threat 

that is perceived to result from their actions.25 An example of this Goode and Ben-Yehuda 

provide is heightened or new concern about certain, particularly Muslim and Arab, 

members of society in the US after the 9/11 attacks, regardless of the threat in reality they 

posed to other societal groups.26  

The second is that hostility towards this group must increase, with members of the group 

or category being determined to be an enemy of ‘decent’ society, or a portion of it, in a 

way that creates a binary of the good (“decent, respectable folk”27) and the bad (“deviants, 

bad guys, undesirables, outsiders, criminals, the underworld, disreputable folk”28). As part 

of this process, they describe the creation of villains/folk devils are: stereotypes of the 

‘bad’ group that serve to strengthen preconceptions and further demonise that group.29 

While folk devils can theoretically come from any part of the group, they suggest that 

“some sectors of the population make better enemies or folk devils than others”.30 This 

has included drugs dealers, murderers, muggers, and terrorists.31 Once identified, the 

supposed characteristics and behaviour of this bad or deviant group is repeated by the 

media and public, until they have come to personify the source of the panic.32 

The third element is consensus, meaning that there is agreement amongst most or a large 

sector of society that there is a real threat caused by this particular group. This does not 

necessarily need to be agreed across a majority of a population and can also be localised 

to particular groups, but agreement on the concern over this particular group must be more 

 
24 Goode, E., & Ben-Yehuda, N. (n 22) 37. 
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than insubstantial or scattered across individuals that have no way of vocalising the 

panic.33  

Fourth, this concern must be disproportionate to the actual, objective threat: “public 

concern…in excess of what is appropriate if concern were directly proportional to 

objective harm,”34 even if it is proportionate to the anxiety over the threat.35 This means 

that either the threat is not grounded in evidence; that figures are widely exaggerated; that 

rumours are believed; that evidence on the actual extent of the harm is ignored; and/or that 

attention paid to the same issue is far greater at one time or another without the material 

conditions having changed.36  

The final element is volatility. This means that moral panics are not – or not only – long 

term, background concerns held by a section of the population, for example in the case of 

anxieties over nuclear energy, but that they are instances that suddenly become of extreme 

public importance and stay that way for a period of time, before fading away again. The 

‘panic’ element of this idea of moral panic comes from this sudden interest in the issue. 

While panics can emerge and re-emerge over time, key here is that each instance is a 

sudden appearance that fades away again for a period of time.37  

Garland would add two further points to those outlined by Goode and Ben-Yehuda. He 

suggests that also essential to Cohen’s analysis are that: “(i) the moral dimension of the 

social reaction, particularly the introspective soul-searching that accompanies these 

episodes; and (ii) the idea that the deviant conduct in question is somehow symptomatic”.38 

Meaning here that there should also be an element of reflection accompanying a panic, 

and that it is not only some members of a group that are villainised, but that the whole 

group is as well. He further emphasises that an important point at the core of Cohen’s 

theory is that central to moral panics is a “fear that a cherished way of life is in jeopardy”.39 

In other words that the deviant behaviour of these groups causes fear that the behaviour 

will alter the status quo in a way that will affect society as a whole. 

While not explicitly referring to the issue as moral panic, how heightened moral concerns 

amongst some groups within powerful state translate into international issues, and 

international treaty making in particular, has been the subject of an extensive discussion 

by Nadelmann. He has identified several areas of what he names ‘global prohibition 
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regimes’: international regimes that entail not only the fulfilment of state interest, but also 

reflect domestic moral and emotional considerations.40  

He argues that these international prohibition regimes are both intended to deny persons 

involved safe haven, and to establish common standards, as part of what he deems ‘moral 

proselytism’: the “compulsion to convert others to one's beliefs and to remake the world 

in one's own image”.41 He suggests that this compulsion is driven not solely by the views 

or beliefs of governments, but rather due to pressure put on them by ‘transnational moral 

entrepreneurs’, such as civic or faith groups, as well as by powerful individuals, claiming 

a cosmopolitan morality around a particular issue. He identifies this morality as largely 

having come from Western Europe and the US.42 

He defines five stages to the development of these global prohibition regimes, which have 

large overlaps with the steps described above in the creation of a moral panic. The first of 

these is that the situation is initially perceived of as legitimate in most places and under 

certain conditions. In a second stage, legal scholars, religious groups and moral 

entrepreneurs challenge the existence of the situation and seek to redefine it as a problem. 

Frequently this redefinition leads to the situation being cast as an evil, blighting society. 

The next step is that proponents of this redefinition begin to agitate for international action 

to address the situation. These proponents are both the groups listed above and the states 

they are part of, particularly powerful, hegemonic states. The fourth step involves pressure 

from those states for others to view the situation as an evil, to introduce requirements to 

criminalise it, through for example an international treaty, and to institute cooperation 

between states to end it. It is at this stage that Nadelmann ascribes it as becoming a global 

prohibition regime. A final stage in his analysis, which does not always come about, sees 

the reduction in the situation to a very limited extent and the situation being seen as largely 

over.43 While he includes several situations as global prohibition regimes, including piracy 

and the killing of certain species, three of these are particularly relevant to smuggling: 

slavery and the slave trade; prostitution/the white slave trade; and drugs trafficking.  

Regarding slavery and the slave trade Nadelmann argues that “[n]o other international 

prohibition regime so powerfully confirms the potential of humanitarian and similar moral 

concerns to shape global norms as does the regime against slavery and the slave trade.”44 

Tracing the development of the regime through the British campaign starting in 1807, both 

militarily in using its navy to disrupt the slave trade at sea, and in calling for and seeing 

the successful conclusion of international treaties against the slave trade, culminating in 
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the Brussels Conference Act, he credits the strength of the campaign against the slave trade 

to morality and the role of moral entrepreneurs in driving public and official opinion. In 

this, he sees links between the campaign against the slave trade and the increasing 

popularity of the ‘white man’s burden’ ideology at the end of the 19th century, which saw 

the combining of ideas of imperialism and humanitarianism, particularly towards the 

African continent, and which championed colonialism as a way to ‘civilise’ peoples. The 

success of the anti-slave trade campaign for him though was not only that the issue of the 

slave trade became a moral issue within Britain, but that transnational moral entrepreneurs 

from Britain were able to reach out through societies and personal networks, and work 

with other anti-slave trade transnational moral entrepreneurs abroad. Doing so, they were 

able influence the moral thinking of elites from other powerful countries who could and 

had otherwise resisted efforts by the British government alone to suppress the slave trade. 

For him, it was the combination of this cross-European moral outrage that combined anti-

slave trade morality, the white man’s burden ideology and the imperial project, that 

enabled the creation of international agreements that sought to end the trade, including 

through the Brussels Conference Act.45 Slavery of course is an abhorrent institution which 

drove and still drives moral and human concerns. What Nadelmann presents though is an 

understanding of international action against the slave trade in the 19th century as part of 

a moral panic that identified the trade with a level of concern beyond that which would be 

expected from the scale of the trade and which was based on European perspectives on 

Africa and the influence of the ‘white man’s burden’ dogma and ongoing ‘civilizing 

mission’ of the European colonial powers.  

His analysis of the campaign against the white slave traffic at the end of the 19th and start 

of the 20th centuries similarly suggests that this was one firmly rooted in moral concerns. 

In particular, he cites worries of the International Medical Congress over venereal disease 

in the general population and links made between sex work, and particularly international 

sex work, with the spread of the disease as the basis for the original campaign. This, 

Nadelmann highlights, aligned with the conviction, prevalent at the time in states leading 

action against the traffic, that women would not choose to move to work in the sex 

industry. He further identifies that the white slave traffic swiftly became associated at the 

end of the 19th and early 20th centuries with foreignness and foreign nationals in these 

countries.46  

Finally, Nadelmann has argued that early concerns about the availability of opiates and the 

development of processes to manufacture new forms of narcotic and psychotropic 

substances do not explain the growth of international drug control treaties. This he instead 

also attributes to moral entrepreneurs, particularly in the US. Starting with Bishop Brent 

and his lobbying around opium, he especially highlights that drug control in the US came 
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about in parallel to efforts to control alcohol, cigarettes, sex work and other issues, as part 

of a moral-based campaign against inebriation and due to fears over vice by lower classes 

and concerns over productivity.47 In each of these cases, he suggests that the development 

of treaties on these topics has been a response to these moral-based pressures.48 He further 

suggests that the broader US-led campaign for international drug control in the 20th century 

was founded on “fears of deviant drug use, moralistic abhorrence of recreational use of 

psychoactive substances other than alcohol and tobacco, a similar sense of righteousness, 

and, again, the compulsion to proselytize.”49 This campaign, while framed as a 

humanitarian cause, he argues was rather deeply rooted in morality, which also 

aggressively targeted practices – such as Andean coca leaf chewing – where no evidence 

of health or social risks existed, and pushed back against health-based approaches to 

addiction introduced in some countries. For Nadelmann, the contrast is seen clearly with 

alcohol and tobacco, which exhibit health risks similar to that of several controlled 

substances, but which have not been subject to prohibition. He argues this is because these 

are substances that were integrated into use in powerful countries in Europe and North 

America before moral entrepreneurs could act on them.50 

Nadelmann’s analysis then, and the discussion on moral panic more broadly, suggests an 

answer primarily to the question of why certain situations become important to states. 

Whether understood as a development of a prohibition regime, or a response to a moral 

panic, under this account it is morality and concern over deviant situations that has driven 

state response.  

Particularly in Nadelmann’s analysis though, there seems to be a difference in explanation 

as to why it is specifically a response in international law that is taken, as compared to the 

preferences and externalities account. Treaties are designed, in his account, not only – or 

perhaps not at all – as a path of lesser resistance compared to a national response, but 

rather as a way to install domestic morality onto a global audience. It is less the 

mechanisms of preventing smuggling that treaty making is concerned with, and more the 

optics of prohibiting a situation and the impact of this visible prohibition on global 

morality. In that sense, there would not need to be an exchange of domestic measures for 

international in Nadelmann’s analysis, with both fulfilling different functions and perhaps 

equally important for states motivated to prohibit a particular situation.  

3. SOVEREIGNTY AND THE NATION STATE 

The third and final account discussed in this chapter is what is termed here as ‘sovereignty 

and the nation state’. Suggested by a range of authors, these accounts, in essence, suggest 
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that an underlying reason for states to take action against smuggling, and by implication 

why international instruments have been created to do so, is that combatting smuggling is 

a method through which states are able to project a degree of power in a world where 

notions of absolute sovereignty are belied by global interconnectivity. It suggests that by 

taking action against smuggling, states are able to reinforce the idea of the nation both as 

sovereign and as a coherent and distinct community. In that sense, this account also shares 

some elements with the idea of smuggling treaties as an optical device in serving broader 

interests outlined in the discussion on moral panics above. 

Andreas, writing about the illicit trade in goods, has argued along these lines. He suggests 

that the prominence given to the fight against illicit trade by states relates directly to the 

projection of symbolic power in the face of perceived threats to traditional notions of 

sovereignty brought about by increasing inter-state dependency. In his understanding, the 

growing policing of the border to address smuggling is both a response to the decline in 

need to maintain a military presence against other states over the past century, and a result 

of the loss of control over economic borders as a consequence of globalisation and 

economic liberalisation.51 In other words, he suggests that the changes wrought by 

increasing global interdependence have affected the perception of how truly independent 

and powerful the state as a unit of organisation is, and the fight against smuggling is a way 

to recast the necessity and power of the state. In the context of the EU, as an example, he 

attributes the particular focus on border threats as being part of a process of state-building, 

whereby the function of the fight to control the borders is to demonstrate the coherency of 

the EU in opposition to that which exists outside.52 

Andreas further argues that in our consideration of illicit trade, rather than seeing it as an 

externality, it should be understood as something that states have been and are central to, 

in that they both shape and exploit illicit trade in a symbiotic, rather than antagonistic 

relationship.53 This is done by determining, at a most basic level, what constitutes and 

what does not constitute illicit trade, and through using their power to criminalise that 

trade.54 As a consequence, he argues, illicit trade has been shaped over the past century by 

changes in illegality: issues subject to international regulation today were not one hundred 

years ago and items subject to restriction then are not now.55 Ultimately he suggests that 

if the purpose of rules against the illicit trade would be to combat solely the negative 

effects of the situation in question, then increasing prohibitions and securing borders 

actually functions less as an effective barrier to illicit trade, and more as support to price 
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increases and the development of transnational criminal organisations able to deal with 

increased security.56 

Andreas also engages to an extent in questions over whether there are in fact threats to 

public order caused by illicit trade, i.e. whether good reasons exist for states to act in the 

manner they have chosen to prevent smuggling. He sees in this, however, a narrative 

largely aimed at tightening internal and security control in the domestic context rather than 

responses that are proportionate to the threat of smuggling. He argues that states have 

increasingly classified what he terms ‘clandestine border transgressors’ as the ““new” 

security threats, merging internal and security concerns and providing a rationale for more 

expansive border controls and policing powers.”57 

Largely agreeing with Andreas through a lens of unlawful border crossings by people, 

Dauvergne attributes the rise in the criminalisation of people crossing international borders 

in the 20th century to the erosion in sovereignty elsewhere and the role that border policy 

plays in the (re)assertion of this sovereignty.58 She argues that, while it was not until the 

beginning of the 20th century that the world was firmly divided into borders, 

“contemporary migration laws are associated with the essence of the nation”59 and that 

migration laws have come to be essential to this: as for a nation to exist, it is required to 

have both “members and boundaries.”60 While considering a range of theories and 

theorists for why migration laws exist and how they should function, she suggests that a 

common theme among them is that migration policy represents an area in a globalised 

world where “a pure power version of sovereignty remains,”61 with illegal migration an 

affront to this, in that it demonstrates that “a nation is not in control of its borders.”62 Also 

focusing on illegal border crossings, and largely on the European border, Andersson argues 

along similar lines but presents a different understanding of the role of the unlawful border 

crossing. Particularly looking at EU measures against unauthorised border crossings, he 

argues that unlawful crossings are instrumental in the creation of the spectacle of the 

border, one which fetishes the illegality of the crossings through “the interplay between 

enforcement and an excess of discourses and images.”63  

Similar themes are highlighted by Karras, who expands the understanding beyond the 

nation state itself and intersects smuggling with empire. He notes the role played by 
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smuggling in giving roles and meanings to the construction of states and empires64 and 

argues that the prevention of smuggling of goods and people is a way to demonstrate state 

power and authority, a demonstration continually contested by smugglers.65 Smuggling 

laws, in his analysis, are in essence a game played by governments: on the one hand the 

laws against smuggling need to be in place to confer legitimacy to governments and 

symbolically demonstrate the power of the nation state to control its own borders, which 

largely corresponds to the views of the other authors discussed in this section. On the other 

hand, however, he also argues in a vein similar to Andersson that a limited amount of non-

enforcement of these laws in practice always occurs and always needs to occur in order to 

convey authority, i.e. it is through prosecuting border transgressors that states demonstrate 

the power to control their borders. He suggests that since smuggling is by its nature 

something states have a problem controlling and that there is a part of their populace that 

always desires illicit goods, enforcement of this power to control borders is also only ever 

symbolic. Attempts at greater enforcement, he suggests, would only serve to demonstrate 

its nature as being symbolic, and would lose the authority states have over those persons, 

including their own officials, who desire the goods or are complicit in their smuggling.66 

These accounts then suggest that there are two kinds of bordering taking place when it 

comes to smuggling. On the one hand, smuggling treaties strengthen physical borders: 

requiring measures that increase deterrence and the responses states have to border 

transgressors, as well as creating the physical infrastructure necessary to keep people and 

goods out. In doing so they also provide the opportunity to demonstrate, at times 

spectacularly, the division they create between the nation and outside. On the other hand, 

but interlinked, smuggling treaties and the measures they prescribe also deepen the 

concept of the border as a symbolic divide between the nation state and those outside it. 

The measures, infrastructure and spectacle act to strengthen the idea of the polity through 

demonstrating its existence in opposition to those outside it. They further serve to show 

this polity as being a useful and logical unit of organisation, through identification of the 

danger that exists outside of it and through demonstrating the ways in which the nation 

protects that which is inside. 

The creation of smuggling treaties from the perspective of these accounts then is 

embedded in an understanding of the desire of states to advance a sense of self and other, 

which in turn reinforces the importance of the nation state as a unit of organisation. In that 

sense, this account are much less concerned with why certain smuggling situations are 

addressed than the previous two accounts, and much more on the reasons driving the 

creation of treaties in the first place and the form they take.  
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4. CONCLUSIONS 

The three accounts discussed here provide different, but not mutually exclusive, ways to 

look at the reasons why smuggling has been addressed in international law. In the 

preferences and externalities account, the questions of why international law and why 

these situations are addressed are considered. Smuggling treaties, according to this 

account, are created as a way to both avoid potentially onerous domestic reform and to 

ensure that asymmetries in responding to smuggling between states are addressed. The 

reasons why certain situations become important enough that states seek to address them 

at the international level is argued as relating to negative externalities and the relative 

resistance of consumers and exporters to regulation, as well as to the political power of 

concerned states to drive international regulation. 

The moral panic and prohibition regimes account identifies the drive for certain situations 

to be addressed at the international level with the idea of moral panic or heightened moral 

concern: perceived threats related to a certain group or situation that are out of proportion 

to any threat actually posed and leading to responses beyond that needed to address the 

situation. In this understanding, smuggling treaties are a way to demonstrate a response to 

this threat, allowing for the threat to be perceived as mitigated and the panic to subside, 

and to extend national morality to the global level. Smuggling treaties then are instruments 

of response to a situation and a method to further a particular moral view of the world.    

The third approach – sovereignty and the nation state – suggests that smuggling and 

combatting smuggling are dynamics that strengthen the idea of the nation state. Through 

addressing smuggling, it suggests states are able to symbolically assert their external 

borders and in doing so, create a sense of the nation state as distinct from the outside, a 

process through which the necessity for the nation state as a protector against the outside 

is also reinforced. In that sense, this approach to understanding why states address 

smuggling speaks both to the questions of why a treaty is created and the form of 

smuggling treaties.   

These three accounts cover a broad range of reasons and give a wide variety of input into 

the question of why smuggling has been addressed in international law. While not 

necessarily engaging with one another, the arguments they make also largely do not 

contradict each other either. Instead looking at these three accounts provides different 

perspectives on the question. There is clear link, as noted, between the preferences and 

externalities account and the idea of moral panic, with Efrat citing moral panic as part of 

the drivers of negative externalities. The contribution of Nadelmann and others to this 

discussion, however, enhances the understanding of this role and links it to the role of 

particular actors in advocating for international treaty making, as well as suggesting a 

further reason for the role of international law as the response: that of promoting a 

particular moral view. While the sovereignty account stands somewhat separately, it can 
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also be read as complimenting the other accounts by identifying additional reasons as to 

why states use the opportunity of international regulation afforded by the existence of 

situations driving them to take action, and giving more depth to an understanding of the 

forms smuggling treaties take.   

After outlining these three accounts, the extent to which they well-describe the 

development of smuggling treaties then becomes the pertinent question: whether the 

arguments outlined in these accounts are reflective of the reasons identified in the treaties 

for their development, or in the texts and official accounts discussing these treaties. The 

next chapter seeks to answer this question by returning to the treaties, considering their 

purposes and assessing the extent to which these three accounts accurately describe why 

states have used international law to address smuggling. 
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CHAPTER 9: REVISITING THE TREATIES AND IDENTIFYING 

PURPOSES 

Identifying the purposes of smuggling treaties is not a straightforward exercise. While 

some treaties explicitly state their purposes within the preamble or in specific provisions 

of their texts, others do not. Added to this are the discussions of drafters and official 

documents on the treaties, as well as assessments in the literature, which can further 

expand on and clarify these purposes, as well as help identify purposes when not included 

within treaty texts. The aim of this chapter is to outline the purposes that can be deduced 

for the treaties considered here and to assess the extent to which the accounts discussed 

above are reflective of these purposes.  

It does this in two stages. Firstly, it performs a legal interpretive analysis of the purposes 

of the treaties. To do so, it revisits each of the treaties in turn discussed in chapters three 

to six and looks firstly at expressed rationales and those that can be implied from the texts 

of the treaties themselves. It follows this by seeking to identify any purposes that can be 

gleaned from the records of the conferences developing the conventions, and then 

academic writings on the topics.1 In doing so, it attempts to read these purposes in light of 

the conditions at the time and to reflect on the changing nature of the composition of the 

international community at the different times the treaties were drawn up, in particular 

highlighting when purposes were contentious and pushed through by a smaller group of 

states. 

As will be seen below, while differences exist across the treaties in terms of purpose, there 

are also several similar trends. The two most visible of these are referred to as 

‘humanitarian’ and ‘transnational’ reasons within the discussion below. Humanitarian 

reasons are those where the expressed purpose of a treaty has been to address an individual 

or societal harm caused by the smuggling and where the treaty is identified as having the 

purpose of addressing that harm. This does not mean however that smuggling treaties align 

with a particular understanding of the term ‘humanitarian’, nor that this work subscribes 

to an understanding that treaty provisions or the treaties as a whole were or are in any way 

seeking to advance human rights, although reference to human rights naturally increases 

in the UN-era alongside the development of the international human rights instruments. 

Rather, the term humanitarianism is reflective of how these treaties have been understood 

or presented: as addressing a harm. Transnational reasons are those purposes that suggest 

concern over the multi-jurisdictional nature of smuggling: of smuggling being a particular 

action that transcends the ability of one state alone to address. In other words, where the 
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purpose of the treaty is identified as being related to the specific need to collaborate to 

prevent smuggling. 

While the reasons listed below are frequently grouped around these two terms, this chapter 

nevertheless explores the individual ways these ideas are expressed within the treaties, 

which include differences in the specific content of these terms, particularly across time, 

as well as where other purposes exist that fall outside of these categories. It should also be 

noted that it is not intended to be a repetition of chapters three to six, which dealt 

extensively with the development of each of the treaties. Rather, what is intended here is 

a synthesis of purposes that can be identified from that discussion, and which can thereby 

be used to reflect on the approach outlined above. 

Following this, the second half of the chapter then reconsiders the three accounts outlined 

above – preferences and externalities, moral panic and prohibition regimes, and 

sovereignty and the nation state – in light of the purposes that could be identified from the 

treaties. Here again it takes each of the accounts in turn and reflects on how the accounts 

outlined in chapter eight align with the purposes that could be identified through this 

revisit to the treaties. It looks in particular at where the purposes identified in this chapter 

confirm the approach and where gaps remain.  

It concludes by providing an assessment of the accounts as a whole. In this it argues that 

each of the accounts provides a valuable insight into why states have used international 

law to address smuggling and that a solid basis for these accounts can be found within the 

treaty texts and documents on their development. It nevertheless suggests that a gap 

remains between the identifiable purposes and the accounts around the issue of the 

transnational nature of smuggling. While perhaps on first glance having the potential to be 

considered an unremarkable aspect, it argues that this element merits further discussion 

due to the prominence given to this purpose within the treaties and the ways in which the 

treaties have responded to that purpose in their operative provisions. 

1. PURPOSES IDENTIFIABLE FROM THE TREATIES AND THEIR 

DEVELOPMENT 

The Brussels Conference Act, as the first treaty looked at in chapter three, does not have 

any aims set out in a preamble, nor is there a specific article within its text outlining its 

purpose. Further, there are no official records of the conference that could be used to 

determine its purpose based on discussions of the delegates. Nevertheless, the purposes of 

the treaty can, in part, be implied from the provisions of the treaty itself, and have been 

discussed in the literature which has engaged with it.  

Humanitarian goals in the sense of a desire to end the slave trade in central Africa; to 

prevent violence, including violent resistance, from the use of firearms; and to put protect 
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the peoples of Africa from the effects of hard liquor,2 can clearly be identified as purposes 

through consideration of the provisions of the treaty. Treaty articles allowing colonial 

states to advance into the interior of Africa, to patrol the seas and to control trade were 

framed as responding to this humanitarian necessity, with colonialism seen as essential to 

ending the slave trade, arms controls to ending violence, and rules over liquor designed as 

“a means of exercising a great influence on customs, morals, and, consequently, on 

civilization in general.”3 To be clear, this is not to say that these aims were ‘humanitarian’ 

in a sense that would be used today, nor that they did not disguise and enable other aims. 

Indeed, it was clear that this humanitarianism was linked explicitly to colonialism. The 

point here though is that the framing through which achieved these aims was, in part, 

through a claim to humanitarian sentiment: aiming to help those in the African continent, 

considered at risk of harm by a largely European elite, which at the same time saw the 

treaty as the way to ending this harm.    

When it came to slavery, which formed the larger part of the treaty, this was not though a 

general concern about the state of enslavement. Indeed the BCA did not outlaw slavery as 

an institution in Africa and continued to allow other, similar forms to slavery, including 

forced labour, to be practised by the colonial powers as part of this same civilizing 

mission,4 with provisions to claim asylum for slaves also having been linked to the need 

to fill labour shortages faced across the continent by the colonial powers.5 Rather it was 

driven by concern about the slave trade, with some particular concern about the practice 

of the slave trade in central Africa by ‘Muslim traders’. While there appears to have been 

interest in addressing the slave trade in central Africa before the development of BCA,6 

the specific drive to create the BCA was a product of campaigning in the intervening five 

years led by the White Fathers and Cardinal Lavigerie and framed in terms both 

humanitarian and civilising, as well as religious. In the latter regard, this campaign in 

particular identified the need for international action as a crusade and preached the 

violence of Muslim slavers across cities in Europe, calling for money and volunteers to 

fight the slave and firearms trades in central Africa.7 Articles I and II of the treaty were 

 
2 Author’s translation from the French: Les Puissances représentées à la Conférence, désirant que 

les populations indigentes soient prémunies contre les maux provenant de l’abus des boissons fortes, 

émettent le vœu qu’une entente d’établisse entre Elles, pour régler les difficultés que pourraient 

naitre à ce sujet d’une manière qui concilie les droits de l’humanité avec les intérêts de commerce, 

en ce que ces derniers peuvent avoir de légitime. The National Archives of the UK (TNA), ‘FO 

84/1818’ Document 104. 

3 Alfred Le Ghait, ‘The Anti-Slavery Conference’ (1892) 154 The North American Review 287, 291. 

4 Britain, for example, despite having formally largely banned the slave trade in 1807 and slavery in 

1833, continued to use indentured and forced labour the 19th century: Radhika Mongia, Indian 

Migration and Empire (Duke University Press 2018) 29–35. 

5 Suzanne Miers, Britain and the Ending of the Slave Trade (London : Longman 1975) 257–261. 

6 Including through the commitment included as a non-binding declaration at the 1885 Berlin 

Conference. 
7 Miers, Britain and the Ending of the Slave Trade (n 5) 201–209. 
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particularly reflective of this civilizing-religious aim: requiring the established of interior 

fortified stations aimed at protecting and civilising the peoples of the interior and of 

protecting missionaries and commercial interests. 

The BCA though also expressed the problem as being not only a humanitarian concern, 

but also one that was transnational in nature and outside of the control of a particular nation 

state: in this case even one outside almost all of the negotiating and eventual contracting 

State Parties. While again not specifically mentioned as a purpose, provisions of the treaty 

and discussions in the literature indicate that this was an important issue.  

Within the treaty text, the zones within which European governments gave themselves the 

right to special powers in areas outside of the jurisdiction (Arts. VIII, XC) were 

particularly emblematic of this transnational concern. As outlined earlier, initial impetus 

to address the maritime slave trade in Africa, and which resulted in these zones, came, at 

least on the part of the British, from their lack of bilateral treaties with other European 

countries that would allow them to stop and search suspected slave ships outside of their 

territorial waters.8 This worry over their inability to address the maritime slave trade alone 

came to be shared by the German and Italian governments during the blockade of 

Tanzania, with suspicions that vessels flying the French flag were engaged in the slave 

trade and hence could not be stopped during the blockade and could finance the 

resistance.9 With the land-based slave trade the idea was similar: the transnational element 

here was in concern over the slave trade taking place outside of the control of European 

powers: indeed Cardinal Lavigerie’s campaign was explicitly based on fears over raids 

into their missionary camps from slave traders operating outside of areas under European 

control.10  

Transnational concerns relating to the firearms trade were similarly expressed, with fears 

that the upgrading of firearms in Europe at the end of the 19th century would lead to the 

selling of advanced firearms to those resisting the European invasion of Africa.11 This 

concern was heightened again during the blockade of Zanzibar, when governments 

worried that firearms were flowing inland to fighters against colonial incursion12 and 

became an urgent issue for European governments after talks broke down between Italy, 

France and Britain over the supply of advanced arms to Ethiopia13 and the resulting 

possibility of an uncontrolled arms build-up.14 Addressing liquor smuggling too was aimed 

in part at the difficulty in controlling the entry of liquors into Africa, with European 

 
8 ibid 39. 

9 ibid 209–221. 

10 ibid 201–209. 

11 Suzanne Miers, ‘Notes on the Arms Trade and Government Policy in Southern Africa between 

1870-1890’ (1971) XII Journal of African History 571, 571–573, 576, footnote 29. 

12 Miers, Britain and the Ending of the Slave Trade (n 5) 221–223. 

13 ibid 226–228. 

14 ibid 228. 
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countries and their companies established to exploit Africa keen to both profit from 

tariffs15 and prevent competition in supplying liquor from other countries.16  

Underlying both of these purposes, of course, was the desire to extend empire, with the 

Brussels Conference Act being the smuggling treaty with the closest, and most explicit, 

connection to the European colonial project. Most explicitly within the treaties, this again 

came through in Articles I and II, with the requirements to establish fortified stations. It 

can however be seen throughout the convention, in its requirements to police the slave, 

arms and liquor trades in areas of the world not within the jurisdiction of the negotiating 

and contracting parties. While, as discussed above, the advancement of European empires 

was framed as part of a humanitarian endeavour, in the sense that extending empire was 

suggested as the best way to end the trades in slaves, firearms and liquor,17 for the leading 

proponents of the treaty, it was also clear that this was not colonialism by chance, but 

rather that they saw the opportunity presented by humanitarian concern as a way to 

advance their other interests. For Leopold II, addressing the slave trade was a path to 

strengthening his control over Congo,18 for Britain, Germany and Italy, it was to support 

their aim of moving into the interior of modern day Tanzania and Kenya.19 Similarly, 

controls over firearms, also presented as humanitarianism, were designed to prevent 

rebellion against imperial rule,20 as well as to prevent Ethiopia and other African nations 

from gaining advanced weaponry,21 and controls over the liquor trade were in large part 

about maintaining productivity for resource extraction within colonies.22   

Similarly to the BCA, no clear purpose was outlined explaining the rationale for the white 

slavery treaties of the early 1900s. Here again, however, much can be drawn from the 

provisions of the conventions and the discussions that led up to them. The 1902 

Conference is the most relevant for considering the purposes of both the Agreement and 

Convention, with the 1910 Conference rather reviewing the draft convention already 

 
15 ibid 176–177. 

16 ibid 277–278; See also: British Parliament, Hansard, ‘Discussion on the Liquor Traffic (British 

Dependencies) Resolution’. 

17 Miers, Britain and the Ending of the Slave Trade (n 5) 169–170, 229–233. 

18 ibid 169–170. 

19 ibid 209–221. 

20 Miers, ‘Notes on the Arms Trade and Government Policy in Southern Africa between 1870-1890’ 

(n 11) 576, footnote 29. 

21 Miers, Britain and the Ending of the Slave Trade (n 5) 226–228. 

22 This may also have been influenced by developments elsewhere. While not referred to in the 

discussions on the Brussels Conference, the late 1880s also saw a Convention at the Hague in 1886 

and the development and conclusion of a treaty on the liquor trade in Northern Europe, the latter of 

which was discussed in Parliamentary discussions, in Britain at least, as an example from which to 

draw on for Brussels and was designed to prevent the sale of liquor to fishermen trading on the high 

seas in the North Sea, whose existence was the product of intense lobbying by the temperance 

societies, see for example: Hansard (n 16) 400; Stephen Friend, ‘The North Sea Liquor Trade, c. 

1850–1893’ (2003) 15 International Journal of Maritime History 43, 43, 53–55. 
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prepared in 1902. Clear in 1902 was that the purpose of the treaties was to prevent the 

international traffic, rather than address domestic concerns around sex work,23 and that it 

was tightly aimed at, as the Legislative Committee itself said, women “procured in a 

northern country, conveyed across a central country…delivered up in a southern 

country.”24 Indeed the 1904 Agreement’s Article 3, on repatriation, is particularly 

illuminating in respect of the role of the treaties in addressing the international trade. It 

has been described as a clause designed to enable Britain to deport foreign-born sex 

workers. These were considered to be women from other European countries who had 

moved to Britain to work under easier conditions25 and who were thought of as a threat to 

the morality and health of British society.26 Looking at writings on the wider context 

however, and it is clear again that humanitarianism and transnationalism played major 

roles in the development of the treaties.  

There was a clear relationship between addressing this international trade and worries 

about both the harm the white slave traffic posed to individual women, who were posed in 

discussions as being at risk of being carried away by disreputable individuals, and to 

society in general, at risk of break down due to sexual immorality.27 While concern about 

venereal disease and the association with travelling sex workers was a theme in Europe at 

the end of the 19th century, attention towards the white slave traffic grew following the 

much publicised incident of the underage British women working in licensed sex work 

establishments in Belgium28 and morphed from there to the idea of “the abductor and the 

hypodermic syringe”29: a fear that women were being drugged and kidnapped off the 

streets. As also discussed in chapter 3.2, authors have identified this as developing into a 

full blown “hysterical panic”30 by the early 20th century in Britain and North America. 

Societal changes in the role of women and of families had seen increasing freedoms for 

women and alterations to traditional family structures. This, combined with technological 

changes, such as the motor car and cinema, were driving popular imagination that the 

 
23 Jean Allain, ‘White Slave Traffic in International Law’ (2017) 1 Journal of Trafficking and Human 

Exploitation 1, 16–18. 
24 ibid 8 citing Commission Législative, Rapport présenté par Mr. Ferdinand-Dreyfus, Annexe au 

Procès- Verbal de la Quatrième Séance, supra n. 11, 123; (translated from the original French). 
25 Rachael Attwood, ‘Stopping the Traffic: The National Vigilance Association and the International 

Fight against the “White Slave” Trade (1899–c.1909)’ (2015) 24 Women’s History Review 325, 338. 

26 ibid 340. 

27 Jo Doezema, Sex Slaves and Discourse Masters : The Construction of Trafficking / (London 2010) 

70–71, 77, 92–92; Ethan A. Nadelmann, ‘Global Prohibition Regimes: The Evolution of Norms in 

International Society’ (1990) Vol. 44 International Organization 479, 514–515; Edward J Bristow, 

Vice and Vigilance : Purity Movements in Britain since 1700 (Dublin [etc] : Gill and Macmillan [etc] 

1977) 174–179. 

28 Allain, ‘White Slave Traffic in International Law’ (n 23) 3. 

29 Bristow (n 27) 86. 

30 ibid 188–189; Doezema (n 27) 77. 
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abduction of women for sex was becoming a common occurrence.31 The treaties then were 

identified as a response to this potential individual and societal harm. 

Partially overlapping with this purpose of addressing harm, there was also a strong element 

of the treaties being needed because the white slave traffic was a transnational issue. 

Concern around the movement of women for sex work was not only based on the 

perceived threat to women, but also that it was international in nature, and particularly that 

it was perceived to be led by ‘foreign’ traffickers. As highlighted above, early discussions 

around the control of sex work in Europe in the 19th century had focused on travelling sex 

workers,32 with the incident that sparked the campaign in Britain – the leading proponent 

for control – involving the discovery of British sex workers in Belgium.33 As the frenzy 

over sex work developed into the early years of the 20th century and as the term ‘white 

slavery’ became associated with sex work in general,34 this transnational link remained 

particularly strong in Britain. There the issue was consistently framed as an international 

one, both in the sense of the idea that women were in danger of kidnap and removal outside 

of the nation state, and of perpetrators perceived to belong to ‘foreign’ criminal 

organisations. In the US, where similar stories were being promoted and where there was 

less concern about removal abroad, traffickers were still identified as non-nationals.35 The 

work of the NVA and other anti-sex work groups at the turn of the century in particular 

were also focused on making it a transnational issue.36 In part this was to gain attention to 

the issue of banning sex work more generally, and in part due to the opposition of some 

countries to a general prohibition of sex work, which forced them to split the issues and 

concentrate on the transnational element alone.37 This latter split around prohibition has 

been argued as important in the treaties framing it as a transnational problem.38 

Unlike white slave traffic treaties, the Obscene Publications Agreement did outline its 

purpose in its preamble. This was stated as facilitating the ‘mutual exchange of 

information’ in order to trace and suppress ‘offences connected with obscene 

publications’. It was presented, therefore, as aimed at technical cooperation in criminal 

enforcement. In its provisions though, it aligned with the White Slave Traffic Agreement 

in aiming at addressing the international trade rather than domestic production and had a 

similar background in terms of being driven by humanitarian concern. 

Reports of the 1910 conference highlight that the treaty came at a time of rising fears over 

moral decadence flooding Europe via the promulgation of obscene materials and the threat 

 
31 Bristow (n 27) 189. 

32 Allain, ‘White Slave Traffic in International Law’ (n 23) 2–4; Doezema (n 27) 58. 

33 Allain, ‘White Slave Traffic in International Law’ (n 23) 3. 

34 Bristow (n 27) 86. 

35 Doezema (n 27) 70–71, 92–92; Ethan A. Nadelmann (n 27) 514–515. 

36 Attwood (n 25) 330–331; Bristow (n 27) 178; Ethan A. Nadelmann (n 27) 515. 

37 Attwood (n 25) 331. 

38 Allain, ‘White Slave Traffic in International Law’ (n 23) 18. 
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this caused to the social order and the ‘vital interests of the country’ (les intérêts vitaux du 

pays),39 alluding to the suspicion that obscene materials were affecting the social structures 

of the state in terms of sexual control and health. The issue though went beyond only 

abstract concern about moral decline and was also one that encompassed personal fears – 

with worry over the accessibility of foreign-produced obscene materials to the children of 

politicians in Britain40 – and fears around obscenity contributing to declining birth rates 

and the threat this posed for society, as well as vice amongst the urban poor in particular.41 

While these facets were are all easily comparable to the reasons behind the development 

of the first white slave trade treaties, notable here was that maintaining morality was also 

a concern to private actors, with the literature industry in France supporting measures due 

to the perceived reputational damage obscenity was giving to domestic literature and the 

image of France abroad.42  

The transnationality of the smuggling of obscenity was, here too, important as a reason for 

the development of the treaty. The debate around obscenity in the lead up to the 1910 

Agreement focused primarily on the introduction of obscene materials into the domestic 

sphere from outside. Concern came from the mailing of obscene publications to British 

children from overseas,43 rather than domestic suppliers, and civic actors focused on 

obscenity as a transnational issue, with European associations sharing information on the 

flows of obscene materials across the continent.44 Somewhat different to the white slave 

traffic though is that it seems that obscene publishers had indeed become largely 

transnational operators, in order to avoid domestic penalties45 and, if governments were to 

address this changed modus operandi, there was consequently a need to introduce 

measures that would allow for greater international coordination in prosecuting 

offenders.46  

The International Opium Convention also set out its purposes in its preamble and here 

highlighted the Parties’ desire to gradually supress the ‘abuse of opium, morphine and 

cocaine,’ as well as the necessity and mutual advantage of doing this through an 

 
39 Annie Stora-Lamarre, ‘Le Livre En Question. La Censure Au Congrès International Contre La 

Pornographie (Paris, 1908)’ [1989] Mil neuf cent. Revue d’histoire intellectuelle (Cahiers Georges 

Sorel) 87, 93–94. 

40 National Vigilance Association, The Vigilance Record (August) (1902) 3 November. 

41 Stora-Lamarre (n 39) 87–89; Bristow (n 27) 200–201, 217. 

42 René Bérenger, ‘La Traite Des Blanches et Le Commerce de l’obscénité’ (1910) 58 Revue des 

Deux Mondes (1829-1971) 75, 96. 

43 Bristow (n 27) 203. 

44 Stora-Lamarre (n 39) 90–91. 

45 Bérenger (n 42) 96–98. 

46 Deana Heath, Purifying Empire: Obscenity and the Politics of Moral Regulation in Britain, India 

and Australia (Cambridge University Press 2010) 87–89 

<https://www.cambridge.org/core/books/purifying-

empire/6D5E0B90B859601B16F23D3D36B8EE29>; The National Archives of the UK (TNA), 

‘FO 371/1032/7221’; The National Archives of the UK (TNA), ‘FO 371/736’. 
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international agreement to complete this ‘humanitarian endeavour’. Humanitarianism, in 

addition to the references in the preamble, has also been identified as one of the drivers of 

the treaty in the literature. For the US in particular, the desire for a treaty was in large part 

born out of concerns over opium addiction in East and South East Asia and its effects on 

the morals of the peoples of these regions.47 This humanitarianism was again closely 

linked to the ‘civilizing mission’, with European and North American voices advocating 

in favour of limits to the trade to assist them with their missionary work and to further 

‘civilisation’.48  

Domestically, US interest was also due to concerns that the use of opium, cocaine and 

marijuana by minority groups within the US would lead to the breakdown in wider social 

structures.49 With similarities to contemporaneous smuggling treaties of the early 20th 

century, this threat to social structures was built on fears around race, the role of women 

and concerns about the working class among elite groups, with campaigns against 

inebriation in the US associating alcohol use with Catholics and Jews, opium with Chinese 

immigrants, cocaine with black people, and marijuana with Mexicans.50 Drug use at the 

time was also posited as a feminine attribute in discussions in the US and one driving sex 

between races, and was thought to especially pose a risk to the working classes and result 

in a lack of productivity.51 In this, the inclusion of cocaine is particularly interesting. While 

its use had been socially acceptable in the US up until the late 1890s, as elsewhere, in the 

wake of race-riots it had taken on a racial dimension within US elite society.52 Its use 

amongst those marginalised in society, including persons involved in gangs, prostitution 

and thievery, and growing concerns about corporate exploitation, further drove the US 

anti-cocaine campaign, to which companies wishing to promote a clean-image started 

supporting.53 At the discussions in the build up to the convention, the perceived effects of 

cocaine on the black population of the US American South in particular was used to 

encourage the issue of cocaine to be put forward.54  

 
47 Joseph D McNamara, ‘The History of United States Anti-Opium Policy’ Federal Probation 15, 16. 

48 United Nations Office on Drugs and Crime, ‘A Century of International Drug Control’ (2008) 29; 

Catherine Carstairs, ‘The Stages of the International Drug Control System’ (2005) 24 Drug and 

Alcohol Review 57, 58. 

49 Kal Raustiala, ‘Law, liberalization & International Narcotics Trafficking’ New York University 

Journal of International Law and Politcs 89, 95–96; Ethan A. Nadelmann (n 27) 506–507; William 

B McAllister, Drug Diplomacy in the Twentieth Century : An International History (Routledge 

2000) 18–19. 

50 Ethan A. Nadelmann (n 27) 502–511. 

51 Emily Crick, ‘Drugs as an Existential Threat: An Analysis of the International Securitization of 

Drugs’ (2012) 23 International Journal of Drug Policy 407, 408; Ethan A. Nadelmann (n 27) 506. 

52 Paul Gootenberg, Andean Cocaine : The Making of a Global Drug (Chapel Hill, NC : University 

of North Carolina Press 2008) 192–193. 

53 ibid 193–194. 

54 ibid 208. 
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Discussions at the International Opium Commission in Shanghai in 1909, the precursor 

conference to the treaty, had also focused on the transnational nature of the opium trade 

and included recommendations on preventing the importation of opium and on checks for 

smuggling at ports of embarkation and entry.55 A similar tone was included in the fourteen 

points the US elaborated for consideration at the 1912 conference to develop the 

convention.56 China has been identified in the literature as particularly concerned about its 

inability to prevent the inflow of opium without concerted international action on the part 

of the suppliers of opium,57 while for Britain, political considerations around this inability 

of China to control the supply of opium were stoking fears of a collapse of political 

authority and a colonial ‘scramble for China’, which could only result in worse trade for 

Britain.58 The British government also feared any unilateral efforts by Britain to prevent 

the flow of opium into China would only be undermined by other countries continuing to 

supply opium.59 For the US, the issue also had a transnational element, as highlighted 

above it was bound up with an idea of real and imagined ‘foreignness’ – the introduction 

and use of substances by minorities – despite US companies also being involved in 

introducing substances that would later be controlled.60  

Unlike the other early 20th century treaties, geopolitical interest was also an important part 

of the treaty’s purpose, according to the literature. The trade in and smuggling of opium 

had of course been a large financier of the British Empire61 and China’s role as a main 

proponent of restrictions on the trade in opium was as a direct consequence of the forced 

trade that had been imposed on it by the British.62 US interest in ending the trade was then 

also in part driven by the potential for a treaty to further their relationship with China at 

the expense of competing, colonial powers.63  

The 1921 Trafficking in Women and Children Convention this time had a preamble, but 

only included the aim of more completely addressing the traffic in women and children 

that had begun in the 1904 Agreement and 1910 Convention and of supplementing those 

conventions. More generally, its provisions hint though a similar purpose also to those 

older conventions, with a focus on those involved in the international traffic of women 

 
55 United Nations Office on Drugs and Crime (n 48) 44–45; Steffen Rimner, Opium’s Long Shadow : 

From Asian Revolt to Global Drug Control (Harvard University Press 2018) 244. 

56 The National Archives of the UK (TNA), ‘T1/11612/10141’. 

57 By 1912, it is estimated that up to ten million Chinese persons were addicted to opium: M Cherif 

Bassiouni, ‘Critical Reflections on International and National Control of Drugs International 

Narcotics Trafficking Symposium’ Denver Journal of International Law and Policy 312. 

58 McAllister (n 49) 23–24. 

59 United Nations Office on Drugs and Crime (n 48) 31–32. 

60 Raustiala (n 49) 95–96; Ethan A. Nadelmann (n 27) 506–507; McAllister (n 49) 18–19. 

61 Peter Andreas, Smuggler Nation : How Illicit Trade Made America / (New York : Oxford 

University Press 2013) 9. 
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and children, and concern being rooted in morality/humanitarianism and the transnational 

nature of the situation. This is reinforced by the records of the Conference, the impetus for 

which came from concern over foreign women tricked into prostitution,64 and in the 

involvement of the social purity movement.65  

Discussions at the conference highlighted the strong concern felt for those subject to the 

traffic, with, as previously discussed, the conference president emphasising the 

“abominable lot which awaited them [trafficked women], transported to foreign countries 

and finally flung penniless into houses of debauchery”.66 This was not a blanket 

humanitarianism though. Aside from the underlying assumptions of the race of the women 

involved, discussions identified division between ‘virtuous’ women, who needed help, and 

‘undesirable women’.67 The Canadian delegate, for example, made note of the distinction 

in the treatment under Canada’s Immigration Act between professional sex workers liable 

to deportation on arrival and ‘innocent’ trafficked women, who should be considered for 

the chance to stay or to be deported to a third country to avoid the shame of deportation.68 

The same delegate also raised concerns about acts that unaccompanied women might 

commit on voyages of emigration that might compromise their purity and promoted a 

system where women could be restricted from travelling without permission from relatives 

and of matrons to oversee interaction between the sexes on steamships.69 While ultimately 

unsuccessful due to concerns from other delegates who worried about restricting the 

liberty of women to travel,70 there was clearly an understanding present that the purpose 

of the treaty was not to ‘save’ all (white) women.  

During the conference the cross-border nature of the trade was also highlighted as an 

important reason for addressing the situation through a new convention,71 and there was a 

clear understanding among delegates that the traffic in women and children needed to be 

addressed exactly because it of its transnational nature.72 The literature has echoed this, 

highlighting the origins of the concern with trafficking in women as again a response to 

societal changes in Europe and North America taking place at the time, with social purity 

organisations though now recognising that the traffic in persons for sex work also included 

Chinese children, Russians escaping the 1917 revolution, persons attempting to immigrate 
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(1921) C.484.M.339.1921.IV 8. 

67 ibid 42–43. 
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to the US, and Jewish women in Eastern Europe, and foregrounding the transnational 

aspect of the situation.73  

The preamble to the 1923 Obscene Materials Convention states that the gathered delegates 

were ‘desirous of making as effective as possible the means of suppressing the circulation 

of and traffic in obscene publications.’ While this aim sounds rather transnational, and 

technical, in nature, discussions at the conference indicate that humanitarianism and 

morality were also and still very much behind this purpose. The initial proposal for the 

League to take up the issue highlighted obscenity as being a ‘moral scourge’74 and 

morality-based civic groups, particularly French and Swiss anti-obscenity associations, 

were active in pressing for international action.75 The conference to discuss the 

development of this treaty was furthermore framed as an attempt to address a ‘social evil 

which could only be effectively dealt with by international co-operation,’76 ‘a moral pest 

of which all civilised countries wish to be rid,’77 and a ‘danger to all peoples.’78 It was also 

linked in moral terms to sacrifices made in the first world war, with the conference 

president criticising consumers of obscenity and accusing them of practising debauchery 

at a time when families were suffering the effects of the war.79 During the conference, the 

influence of morality-based civic actors was clear, with the Dutch delegate identifying 

himself directly as a member of the League for the Protection of Women and Children80 

and letters from the International Association for the Protection of Child-Welfare, the 

International Congress of Catholic Youth,81 and the Spanish Anti-Pornographic League82 

being read out, as well as a letter of the International Association for the Protection of 

Child Welfare being discussed in depth at the end of the Conference, and delegates 

reflecting on the extent to which their work had fulfilled the recommendations of the 

Association.83 

An important reflection on the purposes of the treaty also came out through the discussions 

on the meaning of obscenity. As highlighted in earlier,84 the 1910 Agreement had not 

included a definition as to what obscenity constituted and, at the 1923 Conference, this 

was maintained, rooting obscenity as an international moral issue but leaving what actually 
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counted as obscene to national morality. This idea, proposed by the British delegate at the 

start of the conference,85 was underlined by the French delegate, who argued that while 

trafficking in women and children was capable of a ‘precise and definite’ understanding, 

obscenity was concerned with individual judgement86 and therefore not capable of 

international definition. This did not mean though that delegates did not rate it a serious 

issue, with the Dutch delegate going so far as to argue that governments should be 

sensitising the public that it was a more serious threat than slavery or piracy.87 For Britain, 

at least, the literature further highlights a particular transnational aim beyond that in the 

preamble: a desire to prevent the flows of obscene materials from Britain to the rest of the 

empire and from outside of the British Empire to within.88 

The two opium treaties of 1925 also continued the trends of earlier treaties in being rooted 

in humanitarian and transnational concerns. The 1925 Agreement, as discussed in the 

previous part,89 focused on certain producer countries90 and stated in its preamble that it 

aimed to ‘bring about the gradual and effective suppression of the manufacture of, internal 

trade in and use of prepared opium’. It identified opium as being ‘temporarily authorised’ 

within those territories it covered and that ‘on the grounds of humanity and for the purpose 

of promoting the social and moral welfare of their peoples’ it sought to suppress opium 

smoking as soon as possible (paras. 1-2).91 It also stated that Parties took note of the 

increase in the smuggling of opium in the Far East since the 1912 Convention and that this 

was hampering efforts to suppress its use (para 4).92 The 1925 Convention too in its 

preamble highlighted the aim of the treaty as being to stop the ‘abuse’ of opium, but 

focused more on transnational concerns. This included stating that ‘the contraband trade 

in and abuse of the substances to which the [1912] Convention applies still continue on a 

great scale’ (para. 1) and that suppressing the contraband trade and its use could only be 

achieved through limiting manufacture and ‘closer control and supervision of the 

international trade’ (para. 2). 

Debates during the negotiation of the Agreement, while initially billed as focused on the 

production and use of opium, identified the problem as smuggling and the difficulties in 
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control over the trade in opium early on,93 in doing so positioning opium as a complex, 

transnational problem, perhaps more than a humanitarian one. The negotiations over the 

Convention however included both elements, with the president of the Convention 

conference suggesting that the delegates were fulfilling an “errand of mercy in alleviating 

suffering”,94 while civic groups at the conference clearly outlined the problem as ending 

the production of opium and as preventing its illicit traffic.95  

The literature indicates that for the Chinese government, one of the leading proponents of 

international control, both the Agreement and Convention were seen as key to addressing 

their domestic challenges in enforcing their opium prohibition, in part due to the ongoing 

smuggling of opium by colonial powers into China, but also due to the production of 

opium elsewhere,96 i.e. having a stronger element of transnational concern. The 

development of the 1925 Opium Convention for the US however, the other lead proponent, 

was in part due to fears that opium use had been extending from Chinese immigrants into 

the white-US population,97 as well as over the entry of manufactured narcotics into the 

market,98 despite estimates of the number of opium addicts decreasing.99 In other words, 

the driving force of US advocacy for the treaty remained similar to that of the first opium 

convention: that of fears over the perceived damage to existing societal structures caused 

by the use of controlled substances, as well as challenges in unilateral controls. As 

highlighted in the chapter four, however, different to other anti-smuggling efforts, these 

two treaties were limited by disinterest or outright opposition from other, powerful states. 

Concerns about the use of controlled substances at the time was a particular US and 

Chinese interest and not shared elsewhere to the same extent: indeed, the colonial powers 

were largely actively interested in maintaining some sort of opium production and markets 

for the sale of opium.100   

The preamble to the 1925 Arms Traffic Convention101 identified as reasons for its 

conclusion: supervision and publicity over the trade in arms; a gap that existed in 

international law; a need in some areas of the world for special supervision over arms; and 
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to address weapons prohibited in international law. The initial draft of the preamble to the 

treaty had included reference to the Brussels Conference Act, stating in its third paragraph 

that “whereas the existing treaties and regulations, particularly the Brussels Conference 

Act…no longer meet present conditions.”102 As such, the illicit trade itself was little 

explicitly considered. The 1925 conference to discuss the treaty nevertheless framed its 

aim in part as reducing the illicit trade and in part at ensuring that firearms were not 

smuggled through South-West Asia to anti-colonial struggles, particularly for the British 

in India.103 This was further emphasised in the speech of the conference president, who 

argued for the need to obviate ‘the possibility that an illicit and dangerous trade should 

compromise the good name of such legitimate trade…’(emphasis added).104  

The treaty was also based on a historical survey conducted for the League in 1924, which 

highlighted the ongoing importance given to arms control following the 1914-1918 war, 

and further referred to the interests of civilisation and the ‘the grave and sordid scandals 

connected with the trade in arms.’105 Further, the historical survey pointed out that while 

the 1919 Convention for the Control of the Trade in Arms and Ammunition had been 

aimed at preventing the flow of arms to ‘backward peoples’ to prevent bloodshed and to 

publicise the sale of arms, and that only the first of these objectives had been achieved due 

to a lack of ratifications of the treaty, particularly the US’.106 All in all then, while never 

in force, the purposes for the development of the treaty were fairly mixed, but overall 

rooted in transnational concerns: from a desire to control of the flow of arms between 

states and thereby reduce arms build-up, to fears over the uncontrolled spread of arms 

globally and the threats this might bring to the negotiating states from the peoples under 

the control of European empires. This last aspect in particular though also demonstrates 

its purpose was also linked to colonialism in similar, humanitarian-framed ways to the 

BCA.  

The 1926 Slavery Convention in the same way included humanitarian and transnational 

purposes. It highlighted in its preamble its continuity with previous work done. This 

included referencing the Brussels Conference Act and its intention to ‘putting an end to 

the traffic in African slaves’ (para. 1) and the revisions made at St. Germain-en-Laye that 

aimed at ‘the complete suppression of slavery in all its forms and of the slave trade by land 

and sea’ (para. 2). It further set out its purpose as completing and giving effect to the 

intentions of those treaties (paras. 3, 4) and preventing forced labour from developing into 
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slavery (para. 5). Overall, then, aims that could be said to be more on the humanitarian 

side. 

The literature outlines the impetus for the treaty as similarly coming from a humanitarian 

perspective, with its origins lying in determined lobbying on the part of the Anti-Slavery 

Society and its use of sympathetic allies to force the Council of the League into taking 

action on both slavery and the slave trade. As mentioned earlier however, the Council was 

not keen to take this up and initially resisted pressure by this and other civic groups to 

consider the topic of a new treaty. Once it became clear that they would be compelled into 

developing something, Council members further sought to ensure that the treaty did not 

restrict their own practices.107 This included excluding categories of workers from the 

definition of slavery, which for the British in particular this meant ensuring that labour and 

land-related workers in India and Kenya were excluded,108 while in general it also included 

making sure that there was no supervisory mechanisms and, for members other than 

Britain, that rights to stop and search on the high seas were strictly limited.109  

The development of the treaty also particularly sought to address transnational aspect of 

the situation: the slave trade. In the plan to create a new zone in a further treaty, over which 

State Parties would have additional powers,110 as well as the commitment to only address 

the slave trade in colonies and territories outside of the colonial metropoles,111 and the 

attempt by the British to again create an analogy of slave trading with piracy,112 it can also 

be argued that this understanding of the slave trade as a transnational issue was in the same 

sense as that understood in the BCA: as one existing outside of the states negotiating the 

treaty.  

The preamble to the Counterfeiting Currency Convention simply states that its aim is to 

make the prevention and punishment of counterfeiting currency more effective. In Article 
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1 it further sets out explicitly that Parties recognise that the Convention represents the most 

effective means for combatting the counterfeiting of currency.113 In this it seems possible 

to suggest its purpose then as cooperation on an issue that would otherwise be difficult for 

one state alone to address, i.e. transnationalism. The aims of the conference for the 

convention further reflected an understanding of the purpose of the treaty as being to 

address a transnational problem, although perhaps also a humanitarian one. The aim for 

the 1929 conference, as discussed earlier, was to develop a convention that would require 

parties to punish foreign and domestic currency counterfeiting, as well as to prosecute 

related acts that enable currency counterfeiting, in order to overcome the challenges of 

different parts of the acts occurring in different states.114 As before with the issue of 

obscene publications though, while in theory having a domestic and an international focus, 

a large part of the discussions focussed on currency smuggling.115 The Final Act of the 

Conference was reflective of this, with the calls for coordination between central offices, 

encouraging and foreseeing regular conferences of officials from these offices, and 

recommending direct communication between them rather than through diplomatic 

channels, as well as suggesting the establishment of central offices in colonies that had 

their own administrations,116 all pointing to this transnational focus. Nevertheless, at the 

start of the conference, the president also argued for currency counterfeiting as being an 

‘international evil’ and a ‘grave peril’,117 hinting that there was at least some feeling of the 

societal harm perceived to be caused by counterfeiting currency driving the creation of the 

treaty.  

The background to the convention has however been identified in the literature as being 

firmly transnational and rooted in the challenge of states being able to address the situation 

individually. Concerns at the time of the development of the treaty were over the lack of 

prosecutions related to the spread of counterfeit currency in Europe,118 and that law 

enforcement in one state was unable to address the issue alone.119 As earlier discussed, 

geopolitics also played a role however and were part of the purpose for some states to 

develop a treaty. For France in particular the aim in raising the issue of counterfeit currency 
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at the League was in part to highlight the need for continued supervision over Hungarian 

finances, who in turn were suspected of trying to undermine the French Franc using 

counterfeit currency.120  

The final two major smuggling treaties of the League-era were the 1931 Narcotic Drugs 

Convention and 1936 Drugs Trafficking Convention. The 1931 Convention was identified 

in its preamble as a successor to the two 1925 opium treaties, outlining its purpose as being 

to supplement those conventions by limiting the manufacture of those drugs to medical 

and scientific purposes. The League’s notes on the convention both suggest that this 

wording related to the mandate of the treaty and reflected that the situation was one that 

states felt could only be solved by international agreement.121  

Discussions during the development of the 1931 Convention nevertheless did engage in 

part on the question of morality and humanitarianism. US interest in limiting production 

completely to medical and scientific use has been identified as still being based on the 

same moral concerns that had driven its engagement in earlier treaties, with the 

unemployment of Mexicans resulting from the Great Depression being a new way in 

which dominant groups were associating drug use with criminality,122 even if the US 

government also pushed to ensure it would not be economically left out of any deals that 

continued drug supply.123 Civic groups too still participated and urged international action 

along humanitarian lines, linking narcotic production to both piracy and to serious 

crime.124 The Austrian delegate was particularly clear in this humanitarian association, 

arguing that narcotic trafficking ‘corrupted the peoples themselves’125 and was analogous 

to piracy and slave trafficking,126 with the delegate of the Irish Free State also calling the 

illicit traffic a ‘dreadful curse.’127  

The 1936 Convention had a more extensive preamble and outlined its purpose as being ‘to 

strengthen the measures intended to penalise offences contrary to the provisions’ of both 

the 1925 International Opium Convention and 1931 Narcotic Drugs Convention, as well 

as to end ‘by the methods most effective in the present circumstances the illicit traffic in 

the drugs and substances covered by the above Conventions’ (para. 1). As discussed 

earlier, it is interesting that these references were included, given that some states had not 

ratified one or both of these conventions, and that this was something the conference had 
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specifically highlighted to its drafting committee.128 According to the Assembly of the 

League’s introduction, the Convention’s purpose was ‘providing the Governments with a 

new weapon to deal with the skilful organisation of the illicit traffickers in the international 

sphere, by concerted measures of repression which would also be international’,129 thereby 

firmly situating it as a response to the transnational nature of smuggling.   

The literature of the development of the treaty though highlights a mixture of purposes 

here too. On the transnational side, there was an understanding that more police 

cooperation was needed, with the League’s Opium Advisory Committee recommending 

closer police cooperation on drug offences in its 13th session in 1930 and to which 

delegates of the International Police Commission presented a draft treaty closely aligned 

to the Counterfeiting Currency Convention.130 Although initially reluctant to create a new 

treaty, US interest was also sparked by an understanding that organised criminal groups 

operating domestically had moved from alcohol to narcotics smuggling following the end 

of prohibition in 1933, and were operating internationally out of Marseilles, Tangier and 

Beirut using routes into the US across Istanbul, the Middle East, and East Asia (often 

Shanghai).131 It was also positioned as a treaty to bring uniformity in penalisation, with 

the conference president claiming laws against drugs smuggling were non-existent in 

many countries and that penalties and mechanisms for extradition were inadequate.132  

Marijuana use was also, though, a driver in US advocacy for international control, due to 

ongoing stigmatisation of its use and its association with violent crime.133 Media reports 

had also contributed to a sense that it was driving societal breakdown,134  with its use also 

being portrayed as something being brought from the ‘outside’ into US society.135 This 

position was reflective of discussion at the conference, with delegates suggesting the 

penalisation of drugs smugglers as a moral response to drug use.136  

The 1949 Suppression of the Traffic in Persons Convention, as discussed in chapter 5.1, 

sets out in its preamble that ‘prostitution and the accompanying evil of the traffic in 

persons for the purpose of prostitution are incompatible with the dignity and worth of the 
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human person and endanger the welfare of the individual, the family and the community’ 

(para 1).  References to the 1904, 1921 and 1933 Conventions, as well as the draft 1937 

Convention and the developments that had taken place since then, were also identified as 

part of the rationale for its adoption.137 This is reflective of the position the Social 

Commission took in outlining the problem of prostitution and trafficking as being borne 

of social ills and which had recommended action to address ‘depravity’ and to strengthen 

child protection, the family unit and social support for women otherwise likely to enter 

sex work.138 

The purpose of the treaty, alongside addressing trafficking in persons, was also to move 

towards the prohibition of sex work. As discussed earlier, it was grounded in two League 

reports from the late 1920s and early 1930s, both of which had identified challenges in 

distinguishing sex trafficking from organised sex work and recommended international 

action against pimping.139 Developments prior to the conclusion of the treaty during the 

UN-era had seen an approach to understanding the causes of sex trafficking that moved 

away from the question of morality in the sense of societal corruption, and rather situated 

the causes of sex work/trafficking as lying in the social situation of the women involved, 

in familial and social influence, and in character flaws and genetic disposition towards 

“depravity” or over-sexualisation,140 i.e. into individual choices and individual morality. 

The Social Commission and UN secretariat therefore identified addressing the social 

drivers of sex work as key to addressing trafficking in persons, alongside the closure of 

brothels,141 and during negotiations and the treaty itself, it was the ending of licensed sex 

work that was seen as key to ending sex trafficking.142 While then the moral outcry that 

precipitated particularly the earlier trafficking treaties does not appear to have been present 

in the development of the 1949 convention and the focus of humanitarian concern had 

partly shifted from concern for society to concern for the individual, many of the moral 

and humanitarian currents that drove the development of previous treaties was still present.  

Nevertheless, addressing the transnational scope of trafficking can also be seen in the 

background to the 1949 convention. The reports of the League on trafficking had both 

identified the international trade as a problem and the challenges in distinguishing 
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domestic sex work from international trafficking.143 In the League’s response to these, the 

recommendation was for the deportation of foreign nationals engaged in managing sex 

workers,144 a response that again framed it is a problem introduced from outside the nation 

state. When it was picked up by the UN, some of these transnational aspects were lost with 

the focus on the social and individual drivers, but the transport of women or girls across a 

border for another’s sexual gratification was still identified as a major cause of the problem 

alongside the more individual causes outlined above.145   

The preamble to the 1956 Supplementary Convention includes reference to the UN 

Charter, the Universal Declaration of Human Rights, the 1926 Slavery Convention and the 

1930 ILO Forced Labour Convention. It identifies further that freedom is the birth right 

of every human being (para. 1) and reaffirms the dignity and worth of the human person 

(para. 2), in other words very much identifying its focus on protecting the human. This 

approach was clear too in the mandate of the Ad Hoc Committee established on the request 

of ECOSOC, which aimed to consider how to advance anti-slavery efforts, gaps existing 

under the 1926 convention in terms of ending practices similar to slavery and ensuring 

existing treaties were in line with new human rights standards.146   

Addressing the transnational aspects of slavery also emerged, though, as an important 

discussion point during the work of the Ad Hoc Committee and at the United Nations 

Conference of Plenipotentiaries on a Supplementary Convention. The civic Anti-Slavery 

Society, active in the development process, both suggested the BCA as the previous and 

most comprehensive treaty on slave trading, and lobbied in favour of replicating its zone, 

within which it would be possible to carry out enhanced stop and search of vessels.147 As 

discussed earlier, attempts at this by the colonial states were made throughout the 

preparation and conference stages, ultimately failing due to the resistance of the Newly-

Independent States and the USSR.148 While the point, and attempts to once again get slave 

trading assimilated to piracy, with the attendant rights to stop, search and detain,149 were 

ultimately not successful, they nevertheless demonstrate the prominence given to 

addressing this transnational element of the slave trade: while the exact forms of control 
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were not approved, there was clear engagement with and no disavowal of the idea that 

addressing the trade in slaves as a transnational issue was an important element of the need 

for a treaty.  

The preamble to the next treaty considered here – the 1961 Single Convention – highlights 

concern for the ‘health and wellbeing of mankind’ (para. 1), as well as recognising the 

medical benefits and risks of addiction to individuals and society from narcotic drugs 

(paras. 2,3), the ‘duty to prevent and combat this evil’ (para. 4) and the necessity of ‘co-

ordinated and universal action’ to do so (para. 5). While couched in the ‘humanitarian’ 

language seen before, no explicit references to human rights in this case were included 

and the 1972 UN commentary to the convention sets out the objectives of the treaty as 

being somewhat technical: the codification of multilateral drugs control treaties into one 

treaty; the streamlining of the international control machinery overseeing the conventions; 

and the extension of existing control mechanisms.150 

While health and well-being and the ‘evil’ of drug use are exhibited in the preamble, 

questions relating to humanitarianism and morality appear to have played little role in the 

discussions around the Single Convention itself, with debates largely focused once again 

on methods to control these substances and the differences in the form of control wanted 

by the colonial/manufacturing states, and those cultivating substances.151 Nevertheless the 

inclusion of the term ‘evil’ in particular to describe controlled substances in the preamble 

has been argued as establishing “a moral framework that juxtaposes drugs and drug 

addiction against an idea of “mankind” or the global ‘Self’ that needed protection from 

such threats.”152 As discussed earlier,153 the term ‘evil’ itself has also been argued as 

conspicuous, because so little in international law is termed as an ‘evil’.154 Similarly to 

older conventions, US interest has also been attributed to being largely a product of 

‘humanitarian’ concern. In particular, the US campaign for the Single Convention has been 

identified as being founded on “fears of deviant drug use, moralistic abhorrence of 

recreational use of psychoactive substances other than alcohol and tobacco, a similar sense 

of righteousness, and, again, the compulsion to proselytize.”155  

The Single Convention also came in the wake of two further treaties concluded in the early 

years of the UN that had a more explicitly transnational focus. The 1949 Synthetic 

Narcotics Protocol was designed to address the potential smuggling of synthetic narcotics 
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before they replaced opium and coca as the primary smuggled substances,156 while the 

1953 Opium Protocol was even more focused on the transnationality of illicit substances, 

being designed to create an opium oversight and supply system that would limit the 

number of countries able to produce opium and address the inability of single countries to 

control its growth and distribution.157 While negotiations over the Single Convention itself 

however seem somewhat ambiguous in terms of the extent to which transnationality was 

a factor for participating states, its provisions nevertheless certainly address drug 

smuggling as a transnational issue and, while less extensive than elsewhere, the reference 

to the necessity of coordinated and international action in its preamble, further indicates 

that addressing the multi-jurisdictional nature of the drugs trade was an important reason 

for its development.  

The 1970 UNESCO Convention has a much greater emphasis in its preamble on 

cooperation and the intrinsic value of cultural property, and less on the theft being a 

societal danger or ‘evil’. Its preamble identifies the benefits of exchange in knowledge and 

culture for all of humankind (para. 2); cultural property a basic part of national culture and 

civilization (para. 3); the duty on states to protect cultural property from theft, secret 

excavation and illicit trafficking (para. 4); the moral obligation on states to protect their 

own and others cultural heritage (para. 5); and the role of museums, libraries and archives 

in ensuring their collections are built on moral principles (para. 6). 

Two purposes seem clear from the literature on the part of the initiators of the treaty, which 

in this case were governments of the Global South. On the one hand, they sought to address 

the fact that the theft of cultural property needed the cooperation of states across the globe, 

in other words situating the purpose as transnational, and on the other they wanted to 

firmly state the immorality of cultural property theft, a purpose more linked to 

humanitarianism. The 1956 Recommendation on international principles applicable to 

archaeological excavations encouraged measures to prevent the smuggling of 

archaeologic material and to facilitate the return of stolen objects, while the 1964 

Recommendation on the means of prohibiting and preventing the illicit export, import and 

transfer of ownership of cultural property encouraged import and export controls and the 

prevention of the illicit transfer of ownership of cultural property and cooperating with 

each other to prevent theft and return stolen items,158 both implicitly highlighting artefact 

smuggling as a transnational concern. The basis for these recommendations was also in 

concern from the Newly Independent States over the ongoing theft of cultural artefacts 
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from their countries for sale in the Global North,159 indicating national measures were not 

enough to prevent the trade, but there was also concern about the loss of culture from 

particularly the Global South, and its transfer to the Global North, and the harm this was 

doing to those countries.160   

The purposes outlined above though were clearly less important for the art market states 

however, who, as earlier discussed, only got involved in the process once it seemed that a 

treaty was looking likely, and in doing so sought to water down its provisions.161 This was 

particularly true in the lack of retroactivity for stolen cultural property, which enabled 

museum and private collectors in the Global North to retain possession of items looted 

during the colonial period and up until both countries involved ratified the convention,162 

and its weak requirements on the punishment of those involved. This was an active 

process, with the US, for example, attempting to limit its obligation to prevent acquisition 

of stole cultural artefacts “to museums whose acquisition policy are controlled by the 

State”,163 which would have severely curtained its applicability.164  

The preamble to the 1971 Psychotropic Drugs Convention notes concern ‘with the health 

and welfare of mankind’ (para 1) and with the social and health problems resulting from 

the abuse of psychotropic substances (para 2). It further states the determination of the 

Parties to prevent and combat their misuse and the illicit traffic in these substances (para 

3), as well as the need for ‘rigorous measures’ (para 4) and coordinated action (para 6), 

while acknowledging that there are legitimate medical and scientific uses for psychotropic 

substances (para 5). The stated reasons in the preamble then mostly reflect those given for 

Single Convention. The absence of the word ‘evil’, as noted earlier, is a difference that has 

been attributed to the pharmaceutical industry.165 As well, though, it also includes a more 

extensive reference to the need to combat the trafficking in controlled substances. 

The background to the development of the treaty has been identified as lying in increasing 

concern since the 1961 Single Convention over individual drug use and the effects this 
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would have on society, with fears over the addictive properties of amphetamines and LSD 

present in the UK and Scandinavian countries.166 Concerns around drug use had also 

continued in the US and by the 1970s these were focused on heroin and especially on the 

increase in the use of heroin within suburban communities, the rise of LSD and its 

association with madness and its suspected effects on unborn children, and opium 

addiction after its use as a stimulant for soldiers during the Vietnam war.167 These echoed 

ECOSOC Resolution 1968/1294(XLIV), which highlighted the very dangerous 

consequences of the abuse of LSD and similar substances and its deep concern at reports 

of serious damage to health as a result of the abuse of psychotropic substances.168  

The purpose of the convention though also lay in an understanding of the inability of states 

to control the flow of drugs alone, with initial efforts to draft a treaty coming from the 

Non-Aligned, Soviet Bloc, and Scandinavian countries, which worried about the 

marketing and availability of psychotropic substances in Latin America, Africa and Asia 

that were already subject to regulatory control in North America and Europe due to their 

effects.169 It should though be again noted here that while this convention was the first to 

really expand the obligation to control substances manufactured in the West,170 obligations 

were much weakened compared to previous treaties, including the Single Convention. 

Indeed, the distinction between narcotic and psychotropic substances themselves are 

questionable and have been suggested as part of a campaign to secure lesser controls over 

manufactured substances.171 The purpose for the manufacturing countries was then 

perhaps also in part to be seen to be doing something, while securing less onerous 

obligations for manufacturing states than under the Single Convention. 

The preamble to CITES highlighted its purpose as being in the need to protect wild flora 

and fauna for future generations (para 1), the increasing value of wildlife (para 2), and the 

need for international cooperation in order to protect wild flora and fauna against 

exploitation (para 4). The preamble to CITES then identified its purpose more with the 

need for cooperation between states and less on moral concerns. 

In many ways this resembles the background to the convention, which has been identified 

in the literature as being driven by environmentalist groups concerned with specific 

interests, such as trophy hunting, 172 rather than a wider concern about nature as a whole 
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and its link to humanity. Civil groups were closely involved in the development of CITES, 

with concern about the preservation of big cats, primates and crocodiles a particular focus 

of early advocacy efforts to develop an international convention.173 In doing so, they linked 

up with governments and were active in driving the issue at the international level.174 In 

other words here, concerns seem to have been largely over the unchecked nature of the 

trade in wildlife than the larger issues that also drove other treaties discussed here. 

The 1977 Nairobi Convention, as discussed earlier, is somewhat different to the other 

treaties considered here, in that it acts as a framework for specific cooperation across its 

protocols. Its preamble set out the reasons for its development as being ‘that offences 

against Customs law are prejudicial to the economic, social and fiscal interests of States 

and to the legitimate interests of trade’ (para. 1) and that action against Customs offences 

can be rendered more effective by co-operation between Customs administrations, and 

that such co-operation is one of the aims of the Convention establishing a Customs Co-

operation Council’ (para. 2).  

This is reflected in reports of the World Customs Organization, which highlight the treaty 

as coming out of a series of recommendations that sought to strengthen information 

sharing and mutual legal assistance between Member States175 and which situates its 

development in difficulties in establishing measures on the basis of the recommendations 

alone, in addition to worries about increased smuggling and the ability of states to control 

it.176 In essence then, it was a concern about the transnational nature of customs offences 

that drove the development of the convention. 

The preamble to the 1988 Drug Trafficking Convention identifies deep concern with the 

magnitude and growth in the illicit manufacture, demand and traffic in controlled 

substances, and both the threat this poses to the health and welfare of the individual and 

the adverse effect this has on the economic, cultural and political foundations of society 

(para. 1). It continues to highlight further, deep concern about the ‘increasing inroads into 

various social groups made by illicit traffic in narcotic drugs and psychotropic substances’, 

in particular about the use of children in drug production and trade (para. 2). In four 

paragraphs it then identifies the role of international criminal groups in the traffic and the 

determination to deprive them of their profits (paras. 3-6), before moving on to underline 

the need to address the root causes of the abuse of controlled substances (para. 7), and the 

need to improve controls and coordination (paras. 8-10). The Commentary to the 1988 
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Convention states that delegations generally identified poor housing, unemployment and 

lack of education as root causes of the abuse of controlled substances.177  

The preamble also set out the purpose of the convention as being to: supplement the Single 

and Psychotropic Conventions ‘in order to counter the magnitude and extent of illicit 

traffic and its grave consequences’ (para. 13); strengthen cooperation in criminal matters 

in order to suppress the illicit traffic (para. 14); and create a comprehensive treaty that 

considers the illicit traffic as a whole and addresses issues not envisioned in the two 

previous conventions (para. 15). Article 2(1) of the Convention further identified its 

purpose as promoting cooperation so that states can better address the aspects of the illicit 

traffic in controlled substances that have an international effect. These aims are also 

reflected in the Commentary to the 1988 Convention, which explains the development of 

the treaty as a response to drug trafficking’s threat to the health of individuals, as well as 

having driven corruption, abetted criminal conspiracy and subverted public order.178  The 

1988 Convention then not only has a more detailed preamble than in previous treaties, but 

it also sets out its purpose more specifically and ties it more closely to the problem of the 

transnational trade in drugs and the role of criminal organisations in that trade than seen 

earlier. In this it links together both the humanitarian cost of the drugs trade and the need 

for coordination to address it. 

The context for the treaty, as identified in the literature, points to the treaty’s purpose lying 

in as part of the response to the US’ war on drugs, which was seeing an increase in the 

targeting of transnational organised groups, which were identified within the US as driving 

domestic consumption. This growth in consumption though has again been linked to social 

and economic changes taking places in US urban areas in the 1980s. In particular, concern 

was expressed politically and in the media about the use of ‘crack’ cocaine within African 

American urban communities in the 1980s,179 which built on fears around the use of  PCP 

in the late 1970s.180 Alongside this, reports of the International Narcotics Control Board 

had noted increased production and consumption of controlled substances, with the issue 

framed in a 1981 UNGA Resolution as a ‘scourge’ that had reached epidemic proportions 

in many regions.181 There were also reports of increased involvement of transnational 

organised groups in growing, manufacturing and distributing these substances.182 As 

before then, the Drug Trafficking Convention had mixed purposes: being rooted on the 
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one hand in humanitarian concern, with particular concerns around drug use and minority 

groups in the case of the US, and on the other due to concerns about the transnational 

nature of the situation. More emphasised here though and reflective of a change in 

emphasis in later treaties, was the link of this transnationality to the involvement not only 

of individual smugglers but also of organised groups.  

The Migrant Workers Convention is another somewhat special case in the sense of this 

work, in that it was only marginally focused on smuggling. The preamble to the convention 

describes the treaty’s purpose as being to protect the human rights of documented and 

undocumented migrant workers and to address the vulnerable situation some migrant 

workers find themselves in, in particular with regards to the protection of their rights and 

especially in the case of undocumented migrant workers (paras. 9-13).183 It also includes 

though the human rights risks of smuggling as a reason for its development and encourages 

action to ‘prevent and eliminate clandestine movements and trafficking in migrant 

workers’ (para. 12). 

As discussed earlier, the broader rationale for its development was also much wider than 

only addressing the smuggling of migrants, which was a peripheral issue within the treaty 

itself. The impetus for the treaty, as identified in the literature, came from migrant-sending 

states, who were keen to protect the rights of their citizens working overseas.184 As in the 

case of the UNESCO Convention, these rights were weakened through the participation 

and resistance of certain countries in the Global North.185 The purpose of the convention 

was then predominantly around the protection of the human rights of migrants. 

Moving to the final group of treaties and the CTOC itself does not have a preamble. 

However, General Assembly resolution 55/25 of 15 November 2000 adopting the 

convention and the first two protocols nevertheless highlights concern with the negative 

and social effects of organised crime and the need to cooperate to fight it (para. 7), the 

links between organised crime and terrorism (para. 8), and a desire to prevent organised 

criminals from using safe havens (para. 9). Article 1 of the treaty also explicitly sets out 

its purpose as being to ‘promote cooperation to prevent and combat transnational 

organised crime more effectively.’  
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The preamble to the Migrant Smuggling Protocol identifies that an international approach 

is needed to address migrant smuggling (para. 1), recalls the need to improve cooperation 

to address the root causes of migration, especially related to poverty (para. 2), identifies 

the need for humane treatment and the protection of the human rights of migrants and cites 

concern that migrant smuggling brings ‘great harm’ to states and can endanger the lives or 

security of migrants (paras. 3, 5, 6). As discussed in chapter 6.2, it further highlights the 

lack of a comprehensive treaty to address migrant smuggling (para. 4) and recalls the 

UNGA resolution 53/111 of 9 December 1998 establishing the committee and tasking it 

was developing a convention on the ‘illegal trafficking in and transporting of migrants’ 

(para. 7). Its preamble therefore included elements both humanitarian and transnational: 

the harm resulting from smuggling and the need for a transnational response. Article 2, 

which identifies the purpose of the Protocol, was also framed along these lines: ‘to prevent 

and combat the smuggling of migrants, as well as to promote cooperation among States 

Parties to that end, while protecting the rights of smuggled migrants.’ 

The legal development of the Protocol reflected this concern over clandestine migration 

and its links to organised crime. The initial US resolution at the UN Commission on Crime 

Prevention and Criminal Justice on the ‘Prevention of Alien Smuggling’186 devoted almost 

half of the text to justify why it was introduced and included concerns over: organised 

criminal groups using migrant smuggling to finance other activities; the threat of debt 

bondage or servitude migrants faced to pay their passage; the socio-economic costs of the 

international community in rescuing and caring for smuggled migrants; obligations to 

address slavery under the 1956 Supplementary Convention; and the undermining of public 

confidence in immigration and asylum policies.187 The Commission on Crime Prevention 

and Criminal Justice, in its first report, further highlighted part of the rationale for the UN 

to take action against ‘alien smuggling’ as both concern about human rights and the threat 

to life and indentured servitude in particular, and over organised criminality and the profits 

earned by those criminal groups.188 It argued that smuggling has a transversal nature across 

different proscribed acts, identifying it as taking place by ‘ethnically organized crime 

groups, which combine drug trafficking with people smuggling.’189  

Concern about undocumented migration and fears over the involvement of organised 

crime can also be seen in official documents produced at the time and have been identified 

in the literature as key drivers, indeed in some ways emphasizing this transnational aspect, 
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as well as security concerns, over the idea of harm to those involved. The 1983 Council of 

Europe Conference of Ministers Responsible for Migration Affairs, for example, 

recognised the ‘acute anxiety’ over the growing clandestine migrant population,190 while 

the US Presidential Decision Directive on ‘alien smuggling’ in 1993191 highlighted that 

‘The recent increase in Asian criminal syndicate smuggling of Chinese nationals illegally 

into the U.S. by air, sea and across land borders is a matter of serious concern’.192 The 

collapse of the Soviet Union and Eastern Bloc regimes and the resultant fears over an 

uncontrolled influx of migrants from the former communist countries into western Europe, 

have also been identified as important reasons behind the development of the Protocol,193 

with conferences of the Budapest Process emphasizing the potential for exploitation,194 

but also the involvement of organised crime and the threat this posed to national security. 

195  

The preamble to the Trafficking Protocol similarly includes detailed reasons for its 

development, including the recognition that trafficking in persons requires an international 

approach in the countries of origin, transit and destination to prevent it taking place, to 

punish offenders and to protect the victims (para. 1) and that, despite the plethora of 

existing instruments, the lack of a comprehensive treaty on trafficking in persons was 

hampering efforts to protect those vulnerable to trafficking (paras. 2-3). It also includes 

three specific purposes in Article 2: (a) to prevent and combat trafficking in persons, 

paying particular attention to women and children; (b) to protect and assist the victims of 

such trafficking, with full respect for their human rights; and (c) to promote cooperation 

among States Parties in order to meet those objectives – so both transnational and 

humanitarian rationales. 

As with the MSP, the link to the involvement of organised crime was cited in official 

documents as an important reason for its development. The original Argentinian proposal 

to the CTOC Ad Hoc Committee identified as reasons the lack of a treaty on trafficking in 
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children196 and the lack of one that addressed trafficking by criminal organisations.197 The 

subsequent US draft strengthened this link between trafficking in persons and 

transnational organised crime, stating ‘the States Parties to this Protocol’ at (b) are: 

‘Gravely concerned by the significant and increasing activities of transnational criminal 

organizations and others that profit from international trafficking in persons.’198 There was 

also a tendency amongst some delegates during the drafting process towards situating the 

problem as being with trafficking in persons’ transnational nature, with one telling 

exchange recounted by Gallagher of a delegate stating of traffickers that, “‘…if it wasn’t 

that we needed the cooperation of other countries to catch them, I wouldn’t even be 

here.’”199 

As noted above, the broader context of the TP was largely shared with the MSP, at least in 

the very early stages. The literature however indicates that the reasons for the push for 

trafficking in persons to be addressed was in many ways similar to the harm ideas of earlier 

trafficking in persons treaties, rather than the organised crime and transnational concerns 

expressed during the drafting of the treaty. While originating in part out of worries that 

negotiations over the Optional Protocol to the Convention on the Rights of the Child on 

the sale of children, child prostitution and child pornography would be insufficient in 

addressing trafficking in minors,200 the morality of sex work and changing social 

conditions were also important drivers of the Protocol. As previously discussed,201 while 

the understanding of who could be trafficked had altered, links were also made to concern 

about the spread of HIV and association has been made to the increased incidence of 
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migratory labour by women:202 factors similar to the concerns expressed around early 

trafficking treaties. In the US in particular, conservative civic actors and politicians, 

working with evangelical groups and anti-sex work women’s rights groups, sought to, and 

largely succeeded in, making trafficking an important issue for the US government, 

particularly focused on trafficking in women for sex.203 Indeed, the US at the end became 

such a strong advocate that its economic and political pressure has been attributed as the 

reason for several states to adhere to the Protocol.204 As in previous discussions though, 

support for a treaty was also strengthened by reports of a worsening situation in terms of 

the cross-border exploitation of women and children,205 indicating that not all harm-related 

drivers were as morally-focused as those taking place in the US.   

The preamble to the Firearms Protocol, similarly to the other Protocols, spells out in its 

first paragraph the reason for its conclusion in extensive and urgent terms, as ‘…owing to 

the harmful effects of those activities [the illicit manufacturing of and trafficking in 

firearms] on the security of each state, region and the world as a whole, endangering the 

well-being of peoples, their social and economic development and their right to live in 

peace’ (para. 1), as well as including a commitment to friendly relations and self-

determination. Its purpose, in Article 2, situates the FP as aiming to ‘prevent, combat and 

eradicate’ two issues: the illicit manufacturing of and the trafficking in firearms. The 

separate UNGA resolution206 adopting the Protocol, reemphasised that the Protocol did 

not intend to prevent the rights of acquiring arms for self-defence and respects the right to 

self-determination (para. 4).  

Compared particularly to the TP, the Firearms Protocol’s textual purposes then largely 

focus on the transnational nature of firearms trafficking, alongside references to security 

and development. This is reflective of the background to the Protocol, which has been 

identified as being in initial efforts from civil society, as well as states particularly affected 

by gun violence, pressing for global level measures to address the illicit trade in 

firearms,207 as well as the UNSG’s 1997 report on crimes related to firearms and illicit 

trafficking, which identified the problem as one rooted in differences in regulation and 
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governance, lack of controls and a need for efforts to be made across society.208 The G8 

too posited firearms control as a transnational problem in the build up to the protocol, 

stating in its 1997 Denver Summit Communiqué that both people smuggling and firearms 

smuggling were major issues of transnational organised crime.209 Nevertheless, the 

indication of gun violence, security and of crime, if not explicitly discussed as such, 

indicates that addressing societal harm was considered, at some level, as a reason for the 

development of the treaty. 

Turning to the final treaties considered here, the WHO Framework Convention, with a 

general focus on tobacco control, naturally has wider purposes for its development than 

only on the threats posed by the smuggling of tobacco and tobacco products. These include 

the health and social harms caused by tobacco (paras. 1-4), its dependence related effects 

(para. 5) and the potential for harm to children (paras. 6-7). It also, however, recognised 

the need for cooperation to prevent the illicit trade and smuggling, manufacturing and 

counterfeiting of cigarettes and tobacco products (para. 12). 

The preamble to the 2012 Tobacco Protocol sets out several purposes. This includes the 

protection of public health (paras. 3, 4), concerns about availability and accessibility to 

vulnerable groups and its dipropionate effects on developing countries and countries in 

transition, the undermining of the economies of Parties, as well as their stability and 

security, and that the profits support transnational criminal activity (paras 5-8, 12-13) – 

here then a mix too of concern over harm and over the transnational trade, as well as issues 

of economy and the role of organised crime.  

While the harm/humanitarian element was in part grounded in concerns about the health 

risks of contraband tobacco products,210 it is the combination of this with the transnational 

element that shows more strongly in reasons that can be identified for the development of 

the treaty. In particular, documents of the World Health Organization indicate that the 

Protocol was aimed at building on the provisions of the Framework Convention to address 

the growth in the transnational illicit trade, which, as discussed in chapter 6.5.III, was 

linked to worsening health outcomes and to support for transnational organised crime.211   

2. ACCOUNTS RE-EXAMINED IN LIGHT OF TREATY PURPOSES 

The exploration of purposes in the previous section has identified a seemingly broad range 

of reasons for the conclusion of smuggling treaties. This has included, amongst others, the 

protection of public health, concerns around organised criminality, respect for cultural 
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rights, and questions of morality. Nevertheless, it has also been suggested that these 

purposes largely fall into two categories: ‘humanitarian’ and ‘transnational’ concerns. 

Humanitarian concerns have been argued as those that that posit an individual or societal 

harm caused by the smuggling situation and identify the treaty as having the purpose of 

addressing that harm. Transnational concerns are those that identify this harm as being 

beyond the ability of one state alone to address and that correspondingly argue for the need 

to address the situation collectively through a treaty.  

While the specifics of this idea of the ‘humanitarian’ rationale have been diverse and have 

related to the situation the treaty pertains too, strong commonalities also exist in how these 

treaties have identified the harm pertaining to the specific situation. In many of the treaties, 

this harm has been identified as societal and often individual. Within this, the idea of harm 

has frequently been linked to a threat to the established order of society. Smuggling treaties 

have thereby been posited as a way to defend societal structures and public morality, 

alongside protecting individuals at risk from that harm. Even more consistently, this harm 

has been identified as being introduced from outside of the nation state. This has often 

been both literal and figurative. Treaties and discussion around their development have 

identified on the one hand fear of the introduction of harm from the outside as a driver for 

their development, for example in the introduction of obscenity or sex workers, and on the 

other hand, there has been an attribution of the harm with ‘outsiders’: the harmful situation 

has often been associated with the involvement of minority groups.  

This outside-in aspect in the identification of harm directly relates to the transnational 

rationale, expressed across all treaties discussed. While here too differing aspects of the 

‘transnational’ idea of smuggling have been highlighted, with the role of organised crime, 

for example, gaining in importance in the latter half of the 20th century, treaties have been 

consistent in aligning harm to the role of transnational actors in driving the situation. These 

transnational actors have been posited as operating between and across borders, and as the 

principle cause of the harm. Treaty provisions, including penalisation, the need to share 

information and bar safe haven to those involved in causing the situation have been 

presented as consequential responses to this transnational nature of the harm.  

That is not to deny that additional reasons exist which fall outside of this categorisation, 

such as a desire to update treaties to reflect new developments. However, what is suggested 

here is that the fact that this broad categorisation has been and is largely possible suggests 

that there have also been clear trends behind the development of smuggling treaties. 

Although the exact reasons have not been the same and these treaties have naturally not 

been developed for identical purposes, there has also been a high degree of commonality 

in how the need for these treaties has been framed. This is also not to say that these 

elements are not or could not be seen elsewhere, in treaties that do not deal with smuggling. 

What is suggested here though is these treaties both widely include these aims and identify 

smuggling as the central nexus between them: it is the introduction of this harmful 
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situation from the outside, this combination of the humanitarian aim of preventing the 

harm with the transnational nature of that harm, and the identification of both with 

smuggling, that is seen across the treaties discussed here. 

In light of this reflection of the purposes of the treaties, this section returns to the three 

accounts discussed in chapter eight that consider why states address smuggling. Each of 

these accounts is once again discussed in turn, and the purposes outlined above are 

reflected on in relation to the explanation the accounts provide. In doing so, it also 

considers where gaps remain that are not answered by these accounts and where, therefore, 

other explanations must also be sought.  

I. Preferences and externalities 

The first of the accounts argued that smuggling situations become important enough for 

governments to seek a treaty as a consequence of certain preferences and externalities. 

Primary externalities were argued as direct negative effects on a government or country, 

secondary externalities were ones of concern due to their indirect effects or as a result of 

altruism. These were suggested as being then further informed by the relative strengths 

and opinions of exporters and consumers towards the situation.212 Treaties, it was argued, 

are developed as a way to address a situation of concern that have a relatively lower costs 

as compared to purely national measures.213 The ability of a government to push for and 

succeed in concluding a treaty on a situation was suggested as determined by that 

government’s relative political power globally.214 

Primary negative externalities – in the form of negative social consequences of the 

situation, the negative political consequences of not acting, fears over the magnitude and 

the perceived magnitude of the threat, and limit capacity or desire to respond nationally – 

appear quite visibly in the development of the majority of the treaties considered here and 

are quite clearly related to the ‘humanitarian’ reasons outlined above.  

The development of the MSP, for example, as discussed above, in part came out of both 

concern over undocumented migration into Western Europe and North America and fears 

that, for Western Europe in particular, this would grow with the collapse of the Soviet 

Union and end of communism in the Warsaw Pact countries. It was also a situation in 

which these concerns were, well-founded or not, also being increasingly linked to the role 

of organised crime and the challenges this posed both to states being able to respond 

unilaterally to migrant smuggling and to the security these organisations posed to the 

state.215 Here then there was certainly a level of political pressure on governments in 
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Western Europe and North America to take action based on the perceived magnitude of 

the situation and their perceived inability to address it alone. At the other end of the 

timescale, the 1910 Obscene Material Agreement was developed due to growing concern 

about the moral and social effects of obscenity, 216 particularly expressed by public figures 

and associations. It too included discussions around the inability of one state alone to 

address it, with concern that obscenity produced in one country could be moved to another 

with little ability to effectively prosecute those involved.217  Here pressure was put on 

governments to take action, due to the perceived social consequences of the inflow of 

obscenity. Similar examples of negative externalities can also be seen in the development 

of treaties on white slavery/trafficking in persons, controlled substances, and the UNESCO 

Convention, as discussed in the previous section, where the situation in each case was 

presented as having negative effects domestically. 

Nevertheless, the strength of these negative externalities does not appear consistently, with 

some treaties having been developed at times when public concern was seemingly lesser 

and where it is harder to see primary negative externalities domestically playing such a 

strong role. This latter issue is particularly true for those conventions that continued the 

development of issues begun before. For example, while there are clear indications of 

these externalities in the development of early white slavery and trafficking in women and 

children treaties, which were developed in periods of high public concern about the 

clandestine movement of women abroad for sex work, the development of the 1949 

Trafficking Convention does not seem to have been developed in such a pressurised 

environment. Although the social and individual threats of trafficking were raised,218 

alongside the inability of single states to address the issue, the kinds of domestic worries 

discussed in the preferences and externalities account do not seem to have been as strong 

and its development also seems to have come from a sense of completing previous work. 

The same can perhaps be said of the 1961 Single Convention, which, while employing 

sometimes strong language around concern over drug use, and while coming also in part 

due to the existence of factors that could be deemed negative externalities in powerful 

states,219 does not seem to have been developed during a period of such heightened 

pressure as the treaties that came before and after it. Here too there seems to have been an 

equally strong desire to technically complete and strengthen provisions of older treaties. 

Addressing secondary negative externalities, or factors affecting third countries which, 

due to instrumental or self-interested concern or morality, become of interest to others, can 

also be seen in the purposes of several smuggling treaties. The slave trade treaties 

demonstrate an element of this, particularly as these do not seem to exhibit much in the 
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way of primary negative externalities for the powerful states driving them. The BCA itself 

is a good example of this, in that while the treaty itself was highly self-interested and 

designed to expand European empires and exploitation in Africa, a large component of the 

pressure that motivated – or provided cover – for government action, was based on concern 

over the morality of the slave trade taking place outside of the states that ultimately 

concluded the treaty.220 Similarities though exist in the 1926 and 1956 treaties, with 

slavery and the slave trade posited by powerful states in the development of both as 

situations taking place outside of their jurisdictions.  

Efrat, in his work, identifies the efforts of the archaeological community to campaign 

against the illicit trade in antiquities as being an example of a moral based secondary 

negative externality, and action against the arms trade as being a self-interested secondary 

externality.221 While these elements can be seen in the development of the UNESCO 

Convention and of the arms trade treaties, here again it does not seem completely 

straightforward. For the UNESCO Convention, greater interest seems to be attributable to 

primary negative externalities on the part of Global South states in advocating for a treaty 

to counter loss of their cultural property222  and any secondary negative externalities 

existing in art-market states seems to have been tempered by a desire to protect their 

interests in retaining cultural property through weakening the treaty. Similarly, when it 

comes to the arms trade, self-interest in spill-over into the national context seems to have 

been mixed, quite clearly in the development of the BCA and partly for the 1925 treaty, 

with self-interest in preventing resistance to empire and in ensuring that advanced 

weapons stay within powerful countries.  

The role of exporters and consumers, the last factors outlined by Efrat, is less clear from 

a detailed examination of the development of smuggling treaties. In a way this makes 

sense, due to the fact that these actors are those that impede the conclusion of international 

action, and perhaps looking at other situations where treaties were not concluded may have 

made this more visible. The concluded but never in force 1925 Arms Traffic Convention 

is an example of this, where resistance from the US to a treaty that would prevent it freely 

exporting weapons not only shaped its form, but also ultimately prevented it from coming 

into force.223 A similar role of external actors can also be seen in the 1971 Psychotropic 

Drugs Convention, where the influence of the pharmaceutical industry influenced the 

design of the treaty, both in terms of advancing the concept of psychotropic substances 

and in weakening its provisions compared to the Single Convention.224 The UNESCO 
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Convention is also an example of this, with the desire to protect art markets leading to 

powerful states successfully limiting several provisions of the treaty.225 Overall though, it 

is largely difficult from the treaties looked at to see this influence explicitly. 

The role of political power on the other hand is evident across the treaties looked at. That 

smuggling treaties have for the vast part been driven by the interests of economically and 

militarily powerful states – Britain and other imperial powers in the first part of the 20th 

century and the US and other wealthy and militarily powerful states in the latter part – is 

eminently clear when looking at their development. The BCA is of course the clearest 

example of powerful states using smuggling treaties for their imperial interests, but across 

the issues of white slavery/trafficking in persons, obscenity, currency smuggling and the 

drugs trade up until the end of the League-era, while other states had concerns, it is clear 

that it was the influence of these trades in Europe and North America that propelled these 

situations into being included within treaties and that shaped the way these treaties were 

formed. So too in the UN-era, the development of the drugs treaties has been largely in 

response to US influence in the situation, even at the expense of traditional use elsewhere, 

while the MSP and TP were clearly a response to fears in Western Europe and the US in 

particular. It also seems to be evident from the above discussion that those treaties that 

have not been driven by powerful countries – in particular CITES, the MWC and the 

UNESCO convention – have ultimately had weaker provisions than other smuggling 

treaties, with fewer obligations on State Parties and have in some cases been weakened by 

powerful countries. Others though, such as the Firearms and Tobacco Protocols have less 

explicitly identifiable connections to the interests of powerful states and in the 

development of these treaties it is less clear the role that this has played. 

The question of whether, from a look at their development, that treaties were the proposed 

solution to these situations because they represent a lower cost to governments than taking 

action nationally – Efrat’s argument for the creation of treaties rather than national 

measures – is also somewhat evident, if not as clear as the other parts of the approach 

outlined here. Few explicit examples exist of a cost/benefit argument being made in favour 

of treaties over domestic measures, which seems a consequence of the weight given to the 

transnational rationale. Nevertheless, indications of this can be seen in the development of 

some of the treaties.  

For the white slavery and 1921 Trafficking in Women and Children treaties, for example, 

there is a visible implication that addressing the abuse of women or their involvement in 

sex work at the national level was at least less of a priority than preventing their movement 

overseas, particularly for those states that did not prohibit sex work domestically. 

Similarly, for the obscene publications treaties the implication in focusing on the trade in 

materials was that there was little appetite to close down institutions producing obscenity, 
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particularly as one of the challenges was that production for domestic audiences was often 

legal. While drug control conventions have focused on production, they have all largely 

avoided addressing consumption, with relatively few obligations related to drug use, and 

while the MSP focused on migrant smuggling, it said little about the employment of 

undocumented workers, similarly implying an avoidance of domestic costs, particularly 

in powerful states. Again, here these points are though not conclusive in the sense of 

providing clear evidence of this argument, rather they indicate a tendency towards this 

direction. 

Ultimately then, and overall, smuggling treaties seem to indeed fall into the patterns that 

the preferences and externalities approach suggests. Primary externalities can be seen 

across almost all treaties in making a situation of importance to those governments 

advocating for a treaty. A caveat here being that it is not clear that negative externalities 

have always been of the same magnitude of importance, with some treaties seemingly 

being developed as a continuing effort to address a situation that is no longer exerting the 

same pressure domestically. Similarly, secondary externalities also seem to have played 

an important, if more mixed role, in other situations, with these being seen particularly in 

the treaties on slavery, cultural artefacts and firearms. While it is hard to assess the role of 

exporters and consumers, there are identifiable situations where these actors have at least 

affected the shape and ratification of treaties. The role of powerful states in pushing 

forward the situations that concern them has, conversely, been abundantly clear, with many 

smuggling treaties driven by the interests of the powerful actors of the time period. 

Indications that treaties have been a way for these states to avoid or limit taking action 

domestically to address the situation are also present, although again here, it is harder to 

assess this point conclusively.  

II. Moral panic and prohibition regimes 

Moral panic, as discussed in the previous chapter, is a sociological concept used to 

describe situations whereby societies in general or groups of persons within society enter 

into heightened levels of concern about certain people and actions, identifying them a 

threat to their society or the state. This threat, whether or not based in some level of reality, 

is perceived to be disproportionately severe and elicits responses similarly beyond the 

scope needed to address the original situation. Treaties, in this analysis, become a way to 

assuage the situation and to promote a vision of the world that corresponds to the morality 

driving the situation.  

Nadelmann, in his discussion on prohibition regimes, identified several situations where 

heightened moral concern has led to the creation of international treaties. Three of these 

situations were pinpointed as intersecting with smuggling treaties: slavery and the slave 

trade, trafficking in persons, and controlled substances. In each of these situations, 

Nadelmann has suggested that the influence of moral-based concern and the advocacy of 
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transnational moral entrepreneurs – actors with a leading role in promoting a response to 

the situation – has led to the creation of treaties that might otherwise not have been needed 

to address the situation. In this, Nadelmann’s work draws on the literature around the 

development of the treaties to come to these conclusions and, as such, his arguments are 

largely reflected in the discussion on the purposes of the treaties above. Nevertheless, what 

can also be identified from the reflection on the purposes of treaties carried out in this 

work is both that other areas exist which seem to fit within this idea of prohibition regimes 

and moral panic and that, in some ways, this concern has not always been consistent.  

Heightened moral concern around the slave trade in Africa was clearly an important reason 

for the development of the BCA. In Nadelmann’s analysis, the drive for the prohibition of 

the slave trade is situated as being within a morality coming out of the ‘white man’s 

burden’ ideology at the end of the 19th century, which saw the combining of ideas of 

imperialism and humanitarianism, particularly towards the African continent, and which 

championed colonialism as a way to ‘civilise’ peoples. For him, the anti-slave trade 

campaign, including the development of the BCA, was a result of the influence of moral 

entrepreneurs from Britain working with other anti-slave trade moral entrepreneurs abroad 

to advance these ideas, and the cross-European moral outrage this created.226  

These arguments can certainly be seen in the discussion above of the development of the 

BCA: the immorality of the trade is both identified in the literature and from the text of 

the treaty itself as a clear motivator for action, and was seen by those involved as a way to 

assuage this moral concern by putting in place the legal tools for colonial powers to invade 

the interior and control the seas of Africa in order to end the trade. The actions of the White 

Fathers in building public sentiment and in establishing a network to drive this sentiment 

towards a new treaty was also clearly central to governments responding. In this though, 

it also seems important to note that there was a visibly religious element to this moral 

concern, with emphasis in this campaigning put on the religion of the slave traders and in 

the response as being a crusade.227  

Heightened moral concern was also certainly present in the development of the white 

slavery and obscenity treaties. As discussed in chapter 8.2, Nadelmann highlights the 

relationship between concern about women working in sex and ‘foreignness’ as driving 

concern about white slavery.228 Identifiable from the discussion on the purposes of 

smuggling treaties is certainly that for both white slavery and obscenity, early 20th century 

treaties were created out of a strong concern that they were addressing situations that were 

not only immoral but that, through this immortality, were contributing to the breakdown 

of society. Both were linked to fears over changes taking place in European society at the 

turn of the century that were presenting more opportunities for the independence of women 
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and technological developments that were exposing people to more information and 

allowing for more rapid travel and the exchange of correspondence.229 With white slavery 

these concerns were particularly bound up with race and desires to ensure the purity of the 

nation,230 while obscenity was tightly related to concerns over children, vice amongst the 

urban poor and declining birth rates.231 In both cases, there indeed appears to have been a 

widespread sense of threat to society in Europe from these situations and, at least in the 

case of white slavery, the scale of white women coerced into sex work overseas is now 

considered to have been highly overblown compared to public perception at the time232 – 

another indication of moral panic. It also seems clear that these treaties were designed to 

also harmonise morality around these situations by promoting an agenda that identified 

sex work and obscenity as immoral acts. Morality also appears to have driven in part, 

although to a lesser extent, concern about the spread of drugs that led to the 1912 

International Opium Convention. As Nadelmann himself highlights, concern in the US in 

particular linked drugs with ethnic and religious minorities.233 Morality was however also 

a factor in fears that drug use in East Asia was preventing the ability of Western 

missionaries to spread religion234 and in the understanding expressed by Christian leaders 

of drug use in South-East Asia.235 Here, though, geopolitical and economic factors were 

also of importance. 

This heightened moral concern, or perhaps the echoes of earlier concern, seem at least to 

have played some role in several of the League-era treaties as well. This is particularly the 

case in the subsequent trafficking in persons and obscenity treaties of the early 1920s, 

which built on earlier understandings of these situations as being immoral and again saw 

in their purposes links to the threats to society posed by the introduction of persons for sex 

work and of obscene publications. In the case of the 1921 Trafficking in Women and 

Children Convention, there was at least some level of societal concern around the issue of 

trafficking in women that was still related to changes taking place in European society.236 

Similar currents seems to have underlined the discussions for the 1923 Obscene 

Publications Convention, with the trade in obscene publications declared ‘a moral pest of 

which all civilised countries wish to be rid,’237 and a ‘danger to all peoples.’238 Heightened 

moral concern can also be seen in the development of the two substantive drugs 
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conventions of the 1930s, with worries about the societal effects of the situations they 

sought to address a key factor in their development. For the 1931 Convention, and 

particularly for the US, this revolved around the association of drug use with criminality 

amongst ethnic minorities,239 while for the 1936 Convention, this heightened concern was 

particularly focused on marijuana, with it being identified as leading to violence and 

associated with ethnic minorities.240 Similarly, moral concerns seem to have played some 

role in the development of the Slavery Convention, albeit to a lesser extent than could be 

seen in the background to the BCA. However, it is not so easy to identify this heightened 

moral concern in all treaties developed during the League-era. In the cases of the 

Counterfeit Currency and Arms Traffic Conventions, as well as the two 1925 drugs 

treaties, while there are mentions of morality and moral concern to a certain extent, there 

is less evidence of the kinds of heightened concern described in this account. In these 

cases, the immorality of the situation and the harm it causes is set out as part of the purpose 

for the treaty, but the panic reached around other situations does not seem to be as present.  

Indeed, while morality can be identified a driving force in several of the early UN treaties, 

in particular the 1949 Trafficking Convention, this heightened concern only really seems 

to have come back with discussions on controlled substances starting in the 1970s and on 

undocumented migration in the 1980s and 1990s. In the development of the 1956 

Supplementary Slavery and 1961 Single Conventions, discussion seems to have centred 

on the desire to close the gaps left over in previous treaties and, while the situations they 

addressed were certainly considered to be moral issues, there is not much evidence of 

heightened concern in certain countries or amongst certain groups to the levels described 

in the moral panic and prohibition regimes account. Similarly, in the purposes of the 1970 

UNESCO Convention and 1973 CITES, while concern about the morality of the 

smuggling of cultural artefacts and of wildlife was present, there does not seem to have 

been anything similar to a moral panic around the theft of cultural artefacts and endangered 

species. On the other hand, the panic around the effect of drug use and in particular the 

extension of drug use from ethnic and racial minorities to the white population in the US241 

that took place in the build up to the 1971 Psychotropic and 1988 Drug Trafficking 

Conventions though can, as Nadelmann himself argues,242 very likely be said to amount 

to a panic around the morality of drugs, with the identification of a “crack epidemic” in 

African American communities in the 1980s243 particularly reminiscent of concerns in the 

first half of the 20th century around the issues of race and drug use. Similarly, heightened 

moral concern around the movement of persons was seen in the lead up to the development 

of both the MSP and TP, with fears expressed over the presence of undocumented persons 
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and the perceived threat non-visa holding non-nationals posed to national security.244 In 

the case of the TP, similar, heightened concerns over the morality of sex work245 again 

seem to have played an important role in the development of the Protocol, particularly 

when it came to US involvement.246  

A common point of these heightened moral concerns, and a factor underlying the concepts 

of moral panic and prohibition regimes, is that the reality of the severity of the situation 

does not match the response to it. As has been discussed in moral panic literature, the 

situation itself is often little or a lesser threat to the society in which the panic takes place, 

but the panic grows to such a level that the response has to be commensurate with the 

panic and not the situation. This point is important to make again here, as it should be clear 

that the existence of a strong moral current does not mean that the situation the treaty 

addresses is not without basis in harm that is affecting part or the whole of society. What 

the moral panic or moral concern brings though is an understanding of the situation and a 

response to it that is removed from the strict exigencies required by the situation.  

From the summary above and the longer consideration of the purposes of smuggling 

treaties, it is evident that there have, at certain points, been visible panics, or heightened 

moral concern, in certain states that have played a role in elevating the situation to the 

international law and in the consequent development of treaties aimed at addressing 

particular situations. Where this has taken place, these concerns have often also been race-

, gender- or class-based. With the BCA the panic was heighted, in part, due to the African 

and Muslim aspect of the slave trade, with white slavery/trafficking in persons it was the 

sexual and non-sexual agency of women and the potential of mixed-race sexual 

intercourse, with obscenity it was around the morality of the working class, and with 

controlled substances and people on the move, it has been about the race, ethnicity and 

nationality of those involved.  

What is further seen is that, when it comes to smuggling treaties, this heightened concern 

may have an echo beyond its origins. In many cases, the engagement of transnational 

moral entrepreneurs did not and has not ended with the abatement of the original moral 

concern at the international level and this has, in some cases, seen the conclusion of 

subsequent treaties in situations where pressure to act on states seems to be less. It is also 

clear, if it has been subtextual here, that it is the morality of more powerful countries that 

has been important when it comes to international treaty making around heightened moral 

concern. The instances described here originated in powerful European and North 

American countries for the most part and it was concern about the situation smuggling 

treaties addressed in those countries that led to new treaties. Particularly in the case of 

older treaties, the rest of the world was either disregarded, as in the case of trafficked 

 
244 As, for example, expressed in: ICMPD (n 195) 1. 
245 Hathaway (n 203) 43–45; Berman (n 203) 273, 283. 
246 Doezema (n 27) 125–127. 



Chapter 9: Revisiting the treaties and identifying purposes  

356 

 

women and children, or was identified as a place that needed control by Western countries 

in order to prevent the situation.  

However, what is also clear is that heightened moral concern has not been a factor of all 

treaties looked at here and too that heightened moral concern or moral panic are not and 

have not been the sole underlying drivers for states to conclude international treaties on 

smuggling. While the development of the firearms, cultural artefacts, counterfeit currency, 

tobacco and CITES treaties show some elements of morality as a driving force, the broader 

concern seen around other treaties and the questions over society and immorality do not 

seem to be present in the same way. In particular, this widespread concern does not seem 

to have occurred in politically powerful states, who in some of these cases also attempted 

to undermine the effectiveness of the treaties during their development. Moral panic then 

does seem to be a driver for some smuggling treaties, but not the sole one nor the only 

explanation for why states have addressed smuggling in international law.  

III. Sovereignty and the nation state 

The final account, as discussed above, speaks more to the form of smuggling treaties and 

why international treaties are the response to certain situations, rather than the question of 

why particular situations have been addressed. In some ways then, the sovereignty and 

nation state account offers almost the counterpoint approach to that outlined as moral panic 

and prohibition regimes: it provides an answer to why states might be keen to conclude a 

treaty to address a situation that is causing moral panic. 

In the understanding set out in this account, smuggling treaties play an important role in 

bolstering the ideas of sovereignty and the nation state through their engagement with the 

border. They do this, on the one hand, through strengthening physical borders: requiring 

measures to deter border transgression and strengthening the responses that states have to 

border transgressors. On the other hand, and through this, by deepening the concept of the 

border as a symbolic divide between the nation state and those outside it, they also 

reinforce the idea of the nation state as a unit of organisation. The purpose of action against 

smuggling in this understanding is, then, to strengthen idea of the nation as a sovereign, 

coherent and distinct community. 

As discussed in chapter 7.1, the border as a physical space has indeed been an important 

part of the provisions of all smuggling treaties. While the border is not explicitly 

mentioned in all treaties, the centrality of the border is virtually ubiquitous. This includes 

criminalisation measures, which focus predominately on border transgressors, information 

sharing obligations that target people transgressing smuggling rules and illicitly moving 

goods and people across an international border, and provisions requiring oversight over 

those engaged in the cross-border trade. In many treaties cooperation provisions aim to 

secure better control over the border, as well as mutual legal assistance rules to assist in 
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prosecuting those who have fled or operate across a border. That smuggling treaties centre 

on the border as the site of control is then unmistakeable. 

When considering the purposes of the treaties however, the border as an idea is less visible, 

with, perhaps unsurprisingly, few direct references to reinforcing ideas of sovereignty and 

the nation state as a purpose of the treaties. Nevertheless, looking at these purposes elicits 

indications in several of the treaties of the ways in which the border as a symbolic site has 

played a role in their development, with examples of this particularly visible in treaties on 

trafficking in persons and obscenity, and on controlled substances and persons on the 

move.  

The question of ‘foreignness’ and the perception of the situation as one being driven from 

outside the nation state, discussed throughout the earlier parts of this chapter, are particular 

indicators also for this account. The arguments for the development of early white 

slavery/trafficking in persons and obscenity treaties as being built around the threat to 

society of vice brought into the nation from outside, for example, clearly indicate a 

positioning of treaties as reinforcing this protective border provided by the nation: a way 

to keep harmful vice outside and protect society within. These understandings were also 

reflected in the discussions around the 1921 and 1923 treaties, which in many ways 

continued the same line of thought. The 1949 convention had perhaps less of this 

understanding and focused more on the morality of sex work as a whole, however 

discussions around the 2000 Trafficking Protocol again had elements of this, particularly 

around concern over the movement of people across borders and the involvement of cross-

border individuals in sex work.247  

Controlled substance treaties similarly have frequently been positioned around an 

understanding within states leading the treaty development process as fighting the 

introduction of vice coming in from the outside. As discussed earlier in this chapter, the 

association of controlled substances with non-nationals or from ethnic and racial 

minorities has been seen throughout the development of most drug control treaties. While 

the 1912 Opium Convention was also about the consumption of opium and other narcotics 

in East Asia, for the US in particular it was also about the ways in which the use of drugs 

by persons not of the white, protestant elite were thought to be bringing in vice from 

outside.248 This understanding continued into the League-era treaties, with the perception 

of marijuana use in the US in the 1930s being linked to Mexican immigration and fears 

being based on the potential for this to both spread to the European population and stirring 

calls for social change on the part of the Black population.249 While these elements cannot 

be so clearly identified in the Single Convention, which, although still centred around the 

border in its response, seems to have less based on an understanding of the border as being 
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the solution to the drugs trade rhetorically, they come through clearly for the Psychotropic 

and Drugs Trafficking conventions. In the former, there was a clear echo of earlier treaties 

in identifying drug use with minorities250 and with frustrations over the inability to control 

international flows.251 In the latter, the issue has been described as being an approach that 

sought “war on the foreign providers rather than analyse and address the reasons for 

booming domestic demand”.252 Drug use, in the US in particular, also echoed earlier 

treaties in that it was identified during the development of these treaties as being 

predominantly an issue of ethnic minorities, and one that was spreading into communities 

of the dominant classes and ethnicities.253 

Similar currents can also be seen in the development of the MSP, albeit here with the threat 

framed more around national security than morality. As highlighted above, some of the 

history of the development of the treaty was shared with the TP, including  the way in 

which the entry of undocumented persons was presented as a national security threat. As 

Gallagher and David have though further highlighted, this was also present during the 

treaty negotiations of the Ad Hoc Committee: 

Although human rights concerns may have provided some impetus (or cover) for 

collective action, it was clearly the sovereignty/security issues surrounding migrant 

smuggling and trafficking, as well as the perceived link with organized criminal 

groups operating across national borders, that proved to be the true driving force 

behind such efforts.254 

They have further suggested that by focusing on migrant smuggling as a crime, states were 

able to both justify and externalise enhanced border controls and that by connecting 

migrant smuggling to transnational organised crime, they increased “the likelihood that 

States will characterise smuggled migrants as criminals and migrant smuggling as a threat 

to public order and national security”,255 which “in turn does more than just ‘denigrate the 

compassionate response as folly’, it also rationalizes the increased militarization of all 

aspects of border control – from surveillance to deterrence.”256 In other words, this 

positioning of smuggled migrants both allowed for strengthened border controls in the 

Protocol, which allowed them to be further presented as a threat to the nation state, which 

then further justified border controls, in a circular argument. This identification of 
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smuggled migrants as national security threats not only took place during negotiations, but 

had been a feature of multilateral discussions for much of the early 1990s.257 

This has not been as clear for all treaties discussed here though. Looking at the purposes 

for the development of the Counterfeit Currency, UNESCO and Nairobi Conventions, as 

well as in CITES and the Firearms and Tobacco Protocols, while the border is still central 

to their provisions, and in that sense plays an important role in strengthening symbolic 

sovereignty in line with the arguments made above, there is a difference in the ways in 

which the issues themselves have also been cast as a threat to the nation. In many of these 

treaties, while the threat has still be identified to as external, there has been less of a 

rhetorical link made to specific groups threating society and the need for the protection of 

the nation state. In the development of the UNESCO convention, for example, despite, 

and perhaps because of, the blame for the loss of cultural heritage being largely with 

economically and militarily powerful countries, there seems to have been less in the way 

of discussion around the situation as a threat to the nation, than in the other smuggling 

treaties discussed here. Similarly in the development of the Arms Traffic Convention and 

Firearms Protocol, while there was an emphasis on the threat smuggled firearms posed to 

state security, there was less in the way of discussion around the ways in which this 

smuggling threatened or undermined the idea of the nation. This is not to challenge the 

sovereignty account at all, and indeed as outlined above, the border as a central feature of 

smuggling treaties already in many ways confirms the role it has played in these treaties, 

but it is to acknowledge that in looking at this account that the ways in which smuggling, 

sovereignty and the border intersect has not always been expressed the same way for all 

smuggling treaties and has been one that seems to have had greater importance in the 

development of some treaties than in others.  

Related to this, and warranting its own consideration, is the relationship between 

smuggling treaties and empire, as suggested by Karras. While only a brief mention, Karras 

argues a purpose for addressing smuggling has also been to reinforce ideas of empire. In 

this understanding, the relationship is one similar to that of the idea of sovereignty and the 

nation state, in that smuggling treaties are also a way to reinforce an idea of an external 

actor or force against which the imperial border stands as a defence. While the discussion 

above would seem to also support this contention, clear too is that there have been 

purposes for smuggling treaties that are more explicitly imperial.258   

 
257 ICMPD (n 195) 1–2. 
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smuggling treaties, is argued as the originating feature of international law until today. This, he 
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The BCA is the treaty with the clearest connection to and explicit purpose of extending 

empire. Without extensively repeating the points made above, it should be recalled that 

while the overt reason for the treaty was presented as a humanitarian response, this 

humanitarianism presented the colonial project as a tool to achieving its aims, particularly 

regarding the prevention of the slave trade. For many of the actors involved, the purpose 

was also overtly about the economic exploitation of the continent of Africa to the benefit 

of Europeans259 and its provisions allowed, and in some cases required, the expansion of 

empire within the interior of the African continent. Other examples of a more overt use of 

smuggling treaties to extend or maintain control beyond the borders of negotiating states 

have been in the idea of special zones for addressing smuggling. Alongside the 

introduction of the maritime and land zones within the BCA, a zone was also created 

within the never-in-force 1925 Arms Traffic Convention, foreseen in provisions the 1926 

Slavery Convention, and attempted to be introduced into the 1956 Supplementary Slavery 

Convention. As discussed in earlier chapters, these zones, while posited neutrally, or at 

least of technical necessity, nevertheless were designed to provide State Parties with 

extensive powers to prevent smuggling in particular areas of the world that would go 

beyond enforcement powers they would otherwise have in international law.  

Smuggling treaties have also more implicitly supported the understandings underpinning 

imperialism. The white slave traffic treaties are emblematic of this, in that they reinforced 

an idea of distinction between white European peoples and the rest of the world. Both in 

the terminological use of the term ‘white’ and its conscious opposition to the ‘black’ slave 

trade, and in the fears in particular around the possibility of the trade leading to sexual 

intercourse between white women and men of colour,260 they strengthened the idea of 

essential difference important in the colonial project. Despite the change in terminology, 

a similar understanding was expressed in the development of the 1921 Trafficking in 

Women Convention, during discussions for which there was a clear idea that extending 

provisions to the colonies would be about addressing perceived sexual morality, rather 

 
suggests, is particularly reproduced in the distinctions between developed and developing, civilized 
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than protecting women.261 The use of colonial clauses in treaties concluded before the UN-

era are also an example of this, in that they allowed the European empires to conclude 

treaties ostensibly on behalf of the world, while at the same time ensuring that these 

treaties would only apply in parts of their empires.  

The continuing effects of colonialism in global power dynamics can also be seen in later 

treaties. Treaties on controlled substances are perhaps notable in this, in that they have 

focused on control over production – largely taking place in former colonised countries – 

over consumption, for which large markets are often in the former colonising countries. 

The difference in approach between the Single and Psychotropic Substances Conventions 

is illustrative of this dynamic, whereby substances originating in the Global South face 

much stricter controls, and therefore place larger burdens on originating countries, than 

those manufactured in the Global North. The development of the 1988 Convention has 

also been argued as a more overt instance of colonial practice, in that it escalated the 

militarisation of the response to controlled substances in the producing counties and 

countries of transit262 – countries largely analogous with the Global South. Similarly, while 

the Trafficking and Migrant Smuggling Protocols are again not overtly colonial in aim, 

again both could also be argued as advancing an understanding of the situations they 

address as being primarily situated within the Global South. In this case, the identified 

problem in the development of both protocols being with the need to stop forced and 

unforced migration from the Global South to the Global North and not particularly with 

structural factors or drivers of that movement originating in the Global North. The 

UNESCO Convention perhaps represents a different aspect to this, in that while it was 

developed with the idea of preventing the looting of cultural heritage predominantly from 

the Global South, the efforts of powerful Global North states sought to curtail these 

obligations,263 reducing restrictions on receiving and retaining stolen cultural property for 

art markets and collections within their jurisdictions.  

As with the above discussions however, there are again some areas here where the link 

between imperialism and smuggling treaties is not so clear. Of the early treaties, the links 

to colonialism in the obscene materials conventions, as well as the Counterfeiting 

Currency Convention seem harder to identify. All three were largely focussed on 

smuggling within Europe and seem to have little in the way of impact on the larger power 

dynamics globally in the first half of the twentieth century. Similarly, the CITES and 

Nairobi Convention, as well as the Firearms and Tobacco Protocols, also do not seem to 

have provisions or an obvious intention in their development process that seeks to 
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particularly entrench overt or implicit power dynamics, beyond that advanced in the larger 

understanding of the relationship between international law as a whole and imperialism.  

Ultimately, what can be suggested is that the sovereignty and nation state account too finds 

support in a closer look at the treaties themselves. While there is less explicit support for 

this understanding within the texts of the treaties, records of their development and in the 

literature, the positioning of the threat as external and the framing of the treaties as 

responding to that external threat supports the idea that at least part of what smuggling 

treaties do – whether or not they are overtly intended to do this or not – is indeed to 

reinforce the idea of the nation state through positing the nation as central to the prevention 

of the threat presented by smuggling. It is also clear that openly, or less openly, smuggling 

treaties have also frequently contributed to colonial and post-colonial global power 

dynamics. Smuggling treaties have been involved in advancing colonial goals, have 

reflected colonial understandings of the world, and are a reflection of global power 

dynamics.  

While this analysis provides an answer to the effect of smuggling treaties and how they 

support broader aims of states, the question of why a treaty would be needed, particularly 

to project sovereignty and reinforce of the idea of the nation state is, however, somewhat 

missing. Domestic measures addressing smuggling would seemingly also perform a 

similar function for states keen to project their sovereignty at the site of the border, if this 

was the only reason for developing multilateral treaties on smuggling. While advancing 

colonial aims and strengthening global power could indeed supplement this and provide a 

reason for the conclusion of treaties, exploring this does also not readily explain the 

specific form that treaties take and particularly why there has been such an emphasis on 

measures targeting individuals and groups within smuggling treaties. While then again not 

a comprehensive argument that captures the entirety of why states have addressed 

smuggling in international law, both the ideas of sovereignty and imperialism nevertheless 

add important aspects to an understanding of why states have acted on smuggling and why 

they have done so in the ways seen in smuggling treaties. 

3. CONCLUSIONS 

This chapter aimed to consider the purposes that could be identified for the conclusion of 

smuggling treaties through a re-examination of their texts and discussions around their 

development. From this, it reflected on the three accounts discussed in chapter eight for 

why states address smuggling in international law.  

While treaty texts, preparatory and other official documents, and the literature include a 

seemingly wide range of reasons for the development of smuggling treaties, it was 

nevertheless argued that these reasons are able to be broadly categorised along two lines. 

The first of these were reasons related to addressing a humanitarian concern: harm to 

individuals or society caused by the situation. The second were reasons identifying the 
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situation as transnational: as one posited as being unable to be addressed by a single state 

alone and thereby requiring a coordinated response.  

This categorisation does not mean though, as discussed above, that responses have 

necessarily been humanitarian in the sense of that term as used elsewhere, or that these 

responses have been directed towards human rights, for example. Nor in the transnational 

sense, does it mean that there was necessarily a transnational threat that states were unable 

to address alone. Rather, it suggests that these are the categorises that have been used to 

justify the development of treaties despite the existence of other factors underlying these 

reasons or shaping the final treaties. It is also clear that these purposes are predominantly 

the purposes expressed by powerful states, which, particularly in the early treaties, are 

both those who led the development and whose engagement is most studied in the 

literature. That is to say that other states involved may have had other purposes for 

concluding treaties that were not considered here.   

Revisiting the three accounts discussed in chapter eight suggested ultimately that each 

account provides a solid and well considered understanding of why smuggling has been 

addressed in international law. Support for all three of the accounts is found in this close 

look at the development of the treaties and each one adds a different perspective as to why 

smuggling treaties have been developed. The preferences and externalities approach 

provides perhaps the most comprehensive understanding of why these treaties have been 

created to address smuggling, but both the moral panic and sovereignty accounts also 

provide relevant and important perspectives on the same treaties that allow them to also 

be understood as products of particularly strong interests in society and of powerful states. 

They are also not necessarily contradictory to one another: an understanding of pressures 

that force governments to act through a treaty is not in opposition to an understanding that 

governments make use of these situations to design treaties that confirm their own 

necessity and advance their own interests, and indeed in this both align well with the idea 

of a moral panic and the use of treaties to assuage this panic and promote the morality that 

these accounts are based on.     

Nevertheless, these accounts also seem incomplete. If the treaties themselves have 

frequently revolved around the twin issues of the humanitarian consequences of the 

situation and the transnational nature of smuggling, then it is also true to say that the 

humanitarian consequences of the situation as a driver of action has received much more 

attention than the transnational element. In both the preferences and externalities and 

moral panic/prohibition regime accounts, while the transnational aspect of the motivation 

for a treaty is understood as a factor, much greater emphasis is placed on the ‘harm’ that 

causes situations to become important to governments. The most engagement with this 

topic, if not explicitly described as such, comes from the sovereignty account, which 

would implicitly suggest that identification of the situation as transnational in nature, is 

what allows states to give meaning to the border and the nation state, i.e. it is by identifying 
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the transnational aspect of the situation that the national response is enabled and the idea 

of the nation is instrumentalised. Nevertheless here, the specific ways in which smuggling 

treaties have approached transnationality are somewhat underexplored and particularly 

lacking is a reflection on the interaction between the humanitarian and transnational 

rationales.  

The element of transnationality seems essential to consider. Firstly, because the question 

of transnationality relates closely to the question of why a treaty has been created and why 

national measures were considered insufficient. This an aspect has been touched on by all 

three accounts but not necessarily fully explained with reference to the prominence given 

to transnationality as a purpose. Secondly, because the transnational nature of smuggling 

has been cited as a reason for development of treaties as often as humanitarian reasons 

have been and, in this, it has not only been the transnational nature of smuggling that has 

been emphasised, but particularly the involvement of clandestine groups and individuals 

operating across borders. In doing so, the idea of smuggling as transnational has linked 

the two issues of humanitarianism and the transnational together, with the threat identified 

as coming from ‘foreign’ individuals introducing harm from outside of the nation. 

Considering why this has been the case and how these two aims have interacted therefore 

seems to be an important piece of the puzzle. 

The following chapter takes up this question and dives more deeply into transnationality 

as a motivating factor for the development of smuggling treaties. In doing so, it sets out a 

fourth account of why states have addressed smuggling through international law, adding 

to the accounts outlined above. In this, it seeks to answer the question of why 

transnationality has been given such a prominent place and how this speaks to the reasons 

for states to create smuggling treaties, as well as looking at the consequences of doing so. 

In centres in this on the figure that makes smuggling a transnational issue and the ways in 

which this figure has both been an important and ubiquitous element of smuggling treaties. 

It considers, in other words, the role of the smuggler.  
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CHAPTER 10: THE ROLE OF THE SMUGGLER 

Although having a central role in smuggling, the smuggler as the subject of the treaties 

looked at here has not been explored to a great extent in the literature. This relationship 

nevertheless seems an important one to consider when thinking about why states have 

chosen to address smuggling through international law, particularly given the centrality of 

the transnational element within the stated reasons for the development of the treaties. This 

chapter picks up this thread and seeks to explore this relationship between smuggling 

treaties and the role of the smuggler. In doing so, it aims to answer the questions of why 

smuggling’s transnational nature has been such an important part of the reasons for the 

development of smuggling treaties, how this is linked to the humanitarian rationale, and 

whether understanding them through the lens of the smuggler can help in providing a 

deeper understanding of why states address smuggling through international law.  

It does this by considering three propositions. It begins in the first section of this chapter 

by suggesting that it is not only the transnational element that has been important in the 

development of smuggling treaties, but that as important has been the attribution of this 

transnational element to the involvement of smugglers. While the inclusion of the idea of 

the transnational aspect of smuggling, as discussed above, is perhaps inherent in the very 

idea of smuggling as an action crossing national borders, in considering this proposition, 

it explores and sets out the ways in which the role of smuggler as part of this rationale has 

been established. It does this through reviewing the connections between transnationality 

and smugglers within the treaties, both in terms of the reasons for their development and 

the ways in which they have been designed to respond to the situation.  

It secondly considers the proposition that the smuggler has been such a prominent part of 

smuggling treaties because, in identifying the smuggler as the source of the transnational 

element of smuggling, it enables states to deflect responsibility onto smugglers for the 

harm caused by the situation. It first considers, and dismisses, the idea that smugglers have 

been prominently identified as they are the main cause of these situations. It goes on to 

consider whether treaties have identified smugglers so prominently with the causes of and 

the response to the situation because they are part of the problem and because they 

represent the level at which states are broadly willing to address the problem. In other 

words, due to concerns about sovereignty and due to a reluctance to take on obligations 

that would be more onerous, addressing smugglers has been the level at which states can 

agree to respond to the situation. An argument similar to that suggested in the preferences 

and externalities account for why states develop treaties rather than take national 

measures. While acknowledging that this has played a role, it argues that this cannot be 

the only reason, as smuggling treaties indeed include multitudes of obligations that both 

limit sovereignty and are onerous on states. It concludes this second section by suggesting 

that the importance given to smugglers must then be about two further ideas. Firstly, it 
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suggests that smugglers are associated with the situation being transnational as a way to 

deflect responsibility for the situation away from the role of the state and society, and onto 

the individuals involved. It argues that this association of smugglers with the transnational 

element identifies the smuggler as causal of the situation as a whole and the perceived 

harm resulting from it, and obscures the contextual economic, political and social factors 

that also drive the situation. Secondly, as part of the same process of this identification of 

the smuggler as causal, it provides a way for the situation to be remedied: through the 

taking of action against smugglers. In other words, it suggests that by identifying the 

situation as transnational and the smuggler as causal of this transnational nature, it enables 

states to reduce the role of contextual factors, including broader responsibilities they may 

have, to this external element and at the same time provides a way to remedy the harm: by 

targeting the smuggler.   

Building on this in the final section of this chapter, the third proposition considered here 

is that the way in which the identification of the situation with the smuggler has taken 

place in international law has the potential to lead to particular consequences beyond this 

deflection of responsibility. These are both broader consequences around failure to address 

the situation, and individual consequences for smugglers and people who are smuggled. 

The chapter concludes with a discussion on these potential consequences.  

1. THE TRANSNATIONAL ELEMENT AS A CENTRAL RATIONALE 

As discussed in the previous chapter, the transnational element of smuggling has, 

alongside humanitarian concern, been an important motivator for the development of 

smuggling treaties. In this first part, the importance of the transnational element will be 

revisited and explored in further detail. What this part aims to do though is not only to 

reiterate that it is the idea of smuggling as transnational per se that has been important, a 

point which was discussed at length in chapter 9.1, but also to illustrate that the idea that 

smuggling is caused by transnational actors – the smuggler – has been a key part of this 

rationale. In doing so it considers the first proposition described above: that not only has 

the transnational element been important in the development of smuggling treaties, but 

that as important has been the attribution of this transnational element to smugglers. It 

ultimately suggests that this element as a motivator is not only present across the treaties, 

but that the term transnational has been closely linked to the idea that the situation has 

been caused by the involvement of smugglers and that this has been reflected in how 

treaties have framed their response to the situation. In other words: that it is smugglers 

who have introduced the situation and cause the harm. 

To explore this idea, this part revisits the treaties in turn to consider the ways in which 

smugglers have been identified with the transnational aspect of the situation they seek to 

address. For each, it considers the positioning of the smuggler within the transnational 

aspect of the argument for the treaty and how the smuggler has been situated in the 
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response identified by the treaty to the smuggling situation. It should be noted here that in 

exploring the ways the transnational element of smuggling has been identified, this part 

does not explicitly engage with analysis of whether or not these assertions have been 

accurate, i.e. whether indeed it is a question of state failings or of exploitation by 

smugglers or something else that causes smuggling to be a transnational issue. Rather the 

aim here is to consider and assess the ways in which the role of the smuggler has been 

presented as aligned with or synonymous to the transnational reasons for the development 

of the treaties, irrespective of the validity of those reasons.  

I. Revisiting the transnational element 

The link between transnationality and individuals and groups involved in the movement 

of persons and objects across a border has been present in all treaties discussed in this 

work. This does not mean that it has been present in exactly the same way, nor that other 

reasons have not been important. What is clear though is that for smuggling treaties, it has 

been the link to the involvement of a transnational actor that has been identified as the 

reason why a treaty has been needed.  

Alongside the humanitarian reasons expressed for the development of the BCA there was, 

as discussed in earlier chapters,1 clear identification of the problem as also being rooted in 

the challenges negotiating states were facing in addressing these situations due to their 

transnational nature. This was identified as being comprised of two elements: on the one 

hand the inability of mainly European States to control the flows of firearms, liquor and 

slaves acting alone and outside of their areas of control, and on the other, the presence of 

private actors operating clandestinely across borders to engage in these trades. While 

governments did recognise, particularly in relation to the flow of arms to Ethiopia2 and 

proposed liquor restrictions,3 that the situation was created by competition between them 

and while this did operate as an important driver for states to take action, public pressure 

as the overt driver for the treaty was firmly rooted in an understanding of the need to 

address the actions of transnational actors involved in the slave trade. The land slave trade, 

as perhaps the most prominent reason for the treaty’s development, situated the cause of 

slavery with the actions of Muslim slave traders within Central Africa.4 Likewise, the 

threats identified in the maritime trade were linked to the involvement of slave traders 

operating on the seas off the eastern coast of Africa and not particular due to the ways in 

which European governments were using control over the trade as a way to undermine 

each other’s territorial incursions.5 While colonial goals were a central part of the reasons 

 
1 See chapters 3.1 and 9.1.  
2 Suzanne Miers, Britain and the Ending of the Slave Trade (London : Longman 1975) 226–228. 

3 ibid 277–278; See also: British Parliament, Hansard, ‘Discussion on the Liquor Traffic (British 

Dependencies) Resolution’. 

4 Miers (n 2) 201–209. 

5 ibid 209–221. 



Chapter 10: The role of the smuggler  

368 

 

for the treaty, these too were framed as a way to address these individual actors.6 The 

response to this, set out in the provisions of the BCA, while including measures to ensure 

State Parties regulated and limited the licit trade, particularly with respect to liquor and 

firearms, also prominently targeted smugglers themselves. This included in Article I that 

required State Parties to exercise control over the interior of Africa to prevent slave 

trading, Article V on penalisation of slave traders, and Articles XV and XVI on monitoring 

and intercepting slave traders, but also Article X requiring stopping and searching at ports 

for firearms smuggling.  

The early 20th century treaties too saw the smuggler positioned as an integral part of the 

transnational rationale for states to take action through a treaty and in the ways the treaties 

were designed to meet that response. The clearest examples of this can be seen in the two 

white slavery treaties, indeed here perhaps more explicitly so than the BCA. In both, the 

transnational aspect of the situation was identified as being a result, almost entirely, of the 

involvement of individuals and groups in creating the situation and little consideration was 

given to any broader drivers of sex work. The campaigns leading up to the treaties rather 

identified the problem as originating in ‘foreign’ traffickers luring women overseas and 

forcing or using deception to compel them into sex work,7 a method, as discussed in 

chapter 3.2, designed strategically by campaigners to first address the international trade 

and those intermediaries involved in it, as a prelude to a complete ban on sex work as a 

whole8 and as a response to the challenges in the different ways in which states regulated 

sex work more generally.9 Reflective of this, the provisions of the 1904 Agreement and 

1910 Convention both predominantly targeted smugglers: in the former requiring the 

designation of agency to collect and share information on women or girls procured for sex 

work abroad, obliging Parties to keep watch over embarkation points for signs of women 

or girls being trafficked and, where possible supervising employment agencies, in the latter 

requiring the criminalisation of traffickers, extradition of those involved, and mutual legal 

assistance in prosecuting offenders.  

In the development of the 1910 Obscene Publications Agreement and the 1912 

International Opium Convention, attribution to individual smugglers was less pronounced 

than for the white slave trade but nevertheless visible in the expression of the transnational 

rationale. With respect to the former, there was a clear understanding of the transnational 

aspect of the situation as being driven by those being engaged in the cross-border trade 

 
6 ibid 169–170, 229–233. 

7 Jo Doezema, Sex Slaves and Discourse Masters : The Construction of Trafficking / (London 2010) 

70–71, 92–92; Ethan A. Nadelmann, ‘Global Prohibition Regimes: The Evolution of Norms in 

International Society’ (1990) Vol. 44 International Organization 479, 514–515. 

8 Edward J Bristow, Vice and Vigilance : Purity Movements in Britain since 1700 (Dublin [etc] : Gill 

and Macmillan [etc] 1977) 188–189; Doezema (n 7) 77. 
9 Rachael Attwood, ‘Stopping the Traffic: The National Vigilance Association and the International 

Fight against the “White Slave” Trade (1899–c.1909)’ (2015) 24 Women’s History Review 325, 331. 
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and thereby being able to avoid domestic controls,10 with less discussion on the larger role 

of domestic producers or of the demands of consumption. Indeed, the lack of discussion 

on the meaning of the concept of obscenity appears to support the idea that the main focus 

was on those involved in smuggling, as it indicates that there was no shared understanding 

of the broader problem, beyond that items considered obscene in one country were being 

introduced from another. Treaty provisions reflected this focus on smugglers, 

concentrating on information sharing and communication over this international trade 

(Arts. 2, 3). With respect to the International Opium Convention, there was in this case 

much more discussion both prior to and during the conferences on the need to put controls 

on the licit trade, with a substantial part of its development based on this aspect. This was 

a result of the challenges China was facing in controlling the entry of opium due to the 

production and introduction of opium from lands held by European imperial 

governments.11 Nevertheless, there was, through the introduction of Article 15, also a clear 

association of this introduction of opium into China with smugglers. This provision, which 

required Parties to prevent the smuggling of all forms of opium into China and required 

China to prevent the smuggling of opium in all its forms to ‘the foreign colonies and leased 

territories’, while perhaps a relatively minor note here, would become a much larger part 

of discussions in the 1925 Opium Agreement. 

The situation of trafficking in women and children, in the development of the 1921 

Convention, similarly to its predecessors, was also to a great extent identified as both 

transnational and the result of the actions of ‘foreign’ smugglers. The president of the 

conference to draft the treaty perhaps illustrated this best in that, while talking about the 

historical nature of the situation, nevertheless emphasised it as lying with secretive 

organisations operating across Europe involved in the procuring of women for sex work.12 

Discussions during the conference further reflected this understanding of the transnational 

aspect of the situation as being one originating in people and organisations secreting 

women away through international travel.13 Again this understanding was reflected in the 

response set out in the treaty, which corresponded to this supposed cause by requiring 

action primarily towards individual and transnational actors: criminalisation of those 

involved in the trafficking, extradition of offenders, and preventative measures, such as 

control over employment agencies, immigration and emigration controls, checks during 

 
10 Annie Stora-Lamarre, ‘Le Livre En Question. La Censure Au Congrès International Contre La 

Pornographie (Paris, 1908)’ [1989] Mil neuf cent. Revue d’histoire intellectuelle (Cahiers Georges 

Sorel) 87, 87–89; René Bérenger, ‘La Traite Des Blanches et Le Commerce de l’obscénité’ (1910) 

58 Revue des Deux Mondes (1829-1971) 75, 96–98. 

11 By 1912, it is estimated that up to ten million Chinese persons were addicted to opium: M Cherif 

Bassiouni, ‘Critical Reflections on International and National Control of Drugs International 

Narcotics Trafficking Symposium’ Denver Journal of International Law and Policy 312. 

12 League of Nations, ‘Records of the International Conference on Traffic in Women and Children’ 

(1921) C.484.M.339.1921.IV 8. 

13 ibid 44–47, 49. 
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journeys and warning notices at transit points. Also like its predecessor, while concern 

about obscene publications in advance of the 1923 Convention focused in part on 

challenges over the control of the international trade in obscenity,14 the role of smugglers 

nevertheless again underpinned this understanding of the trade.15 The active decision here 

to avoid defining obscenity16 and the Persian delegate questioning why they were 

discussing only the trade in obscene materials and not the mere possession of them,17 

further demonstrates that it was the smuggler that was of interest to the delegates. Here 

too this was reflected in provisions of the treaty that, while requiring the penalisation of 

possession for trade and exhibition in Article 1 – so also for purely domestic consumption 

– in large part included measures directed primarily against smugglers.  

In contrast to this, the 1925 Opium Agreement and particularly the Convention were 

largely framed in terms of the need to control the licit trade. It was the ongoing introduction 

of opium into China that was the concern that dominated the development of the 1925 

Opium Agreement and the desire to curb the (over)production of opium and the 

introduction of manufactured narcotics that which motivated the desire to conclude the 

1925 Opium Convention.18 In both cases the treaties were intended to introduce 

restrictions that states would otherwise not be willing to implement. Nevertheless, it was 

also clear that at least part of the situation was attributed to smugglers exploiting this 

overproduction in the licit trade and moving controlled substances thereby into the illicit. 

This was visible in discussions in advance of the two conferences, where the over-supply 

of opium to the European colonies in China was linked to smuggling into China,19 but it 

was also an important facet of conference discussions. During the first conference, the 

question of opium smuggling into China became a key point of disagreement, with 

colonial states using this ongoing smuggling and China’s failure to prevent smuggling in 

order to justify laxer restrictions over their own opium trade.20 A partial mirror image of 

this took place in discussions for the Convention, with China criticising the immunities 

for Europeans that allowed them to smuggle controlled substances without China being 

able to bring charges against them.21 Again here, while there was an element of state failure 

of control to the arguments, the ideas were nevertheless premised on an understanding that 

the transnational threat came not from failings in state control, but from smuggler 

 
14 Christopher Hilliard, ‘The Literary Underground of 1920s London’ (2008) 33 Social History 164, 

179. 

15 League of Nations, ‘Records of the International Conference for the Suppression of the Circulation 

of and Traffic in Obscene Publications’ (1923) C. 734. M. 299. 1923. iv. 31–33. 
16 ibid 17–22. 
17 ibid 40–45. 
18 WW Willoughby, Opium as an International Problem: The Geneva Conferences (The John 

Hopkins Press 1925) 168–171; Raymond Leslie Buell, ‘The Opium Conferences’ (1925) 3 Foreign 

Affairs 567, 567, 572. 

19 Willoughby (n 18) 168–171. 
20 ibid 156–158. 

21 ibid 426–437. 
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exploitation of this lack of control. The Agreement in particular reflected this 

understanding by requiring measures to be taken against smugglers, as a way to prevent 

this over-supply, including through stronger import and export checks, information 

sharing on smugglers and a requirement of consider penalisation of their nationals 

involved in smuggling. The Convention, as discussed above, focused more on controls 

over production, but nevertheless framed smugglers as the need for these controls, 

identifying in its preamble the threat posed by the contraband trade and the belief that 

suppressing this trade could only be done through licit controls and supervision. 

For the 1925 Arms Traffic Convention too there was a clear desire as part of the 

transnational reasons for its development to ensure that states regulated to whom they sold 

arms. Nevertheless, like the BCA, there were also again fears expressed here over the role 

of smugglers in facilitating the spread of arms to non-state actors. Concern was explicitly 

highlighted about the smuggling of weapons through South-West Asia and to anti-colonial 

struggles in the Indian subcontinent and elsewhere,22 which was ultimately identified with 

the need to create the ‘special zone’. Again here, within the text of the treaty, while there 

were several provisions attempting to ensure that states instituted stricter controls over 

arms, there were also obligations reflecting this smuggler-based perception of the need for 

a treaty. This included: powers with respect to vessels engaged within the special zone and 

aimed at preventing so-called ‘native vessels’ from arms smuggling; provisions requiring 

the prosecution of those breaching import and export restrictions; and, for those exercising 

extraterritorial immunity over their citizens in other State Parties, a requirement to 

nevertheless prosecute their citizens for offences committed overseas.  

As discussed earlier, the transnational rationale for the development of the 1926 Slavery 

Convention was in a sense similar to that of the BCA, that of concern by powerful states 

over a situation taking place outside of their jurisdiction. Nevertheless, even if not raised 

as explicitly, there are certainly indications that the involvement of smugglers was also a 

part of this rationale for the convention. In particular, links made to piracy in the 

discussions23 indicate this this idea of the transnational operator was present and the 

provisions of the treaty itself further reflect an understanding that it is transnational 

operators who need to be targeted. This includes Article 3, requiring State Parties to take 

measures to prevent the embarkation, disembarkation, and transport of slaves in or through 

their territorial water or on vessels flying their flags, and Article 6’s requirement to institute 

 
22 League of Nations, ‘Conference for the Supervision of the International Trade in Arms and 

Ammunition and in Implements of War: Convention, Declaration Regarding the Territory of IFNI, 

Protocol on Chemical and Bacterial Warfare, Protocol of Signature, Final Act.’ (1925) A. 16. 1925. 

IX 286–288; David R Stone, ‘Imperialism and Sovereignty: The League of Nations’ Drive to Control 

the Global Arms Trade’ 35 (2) Journal of Contemporary History 213, 225 citing Sir Percy Cox, 

Discussion of 11 June 1925, LNA, A.13.1925.IX [ix–6], p-377-379. 
23 Jean Allain, The Slavery Conventions: The Travaux Préparatoires of the 1926 League of Nations 

Convention and the 1956 United Nations Convention (Martinus Nijhoff Publishers 2008) 81–82. 
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severe penalties for infractions of laws created on the basis of the convention’s 

provisions.24  

The transnational rationale was also an important element in the development of the 

Counterfeiting Currency Convention. Counterfeit currency was a problem largely driven 

by states themselves, in this case specifically European governments which allowed or 

were directly engaged in the practice in order to undermine the economies and political 

stability of their neighbours in the late 1920s.25 In discussions leading to the Convention, 

however, here too the transnational rationale associated the situation as being a problem 

of individuals and organised groups involved in currency production and smuggling26 and 

the difficulties in prosecuting those involved.27 Treaty provisions were reflective of this 

and focused on measures to penalise and prosecute persons counterfeiting currency and 

moving it across borders. 

The transnational aspect of smuggling was also a key part of the development and response 

of the 1931 Narcotic Drugs Convention. If this again was primarily concerned with over-

production in the licit sector and state control over narcotic drug production, also in its 

provisions, nevertheless here too it was understood that this goal was aligned with 

preventing exploitation of this over-production by private actors. The opening speech of 

the conference, for example, highlighted that the 1925 Convention had been an important 

step in addressing manufacturers, traffickers and smugglers,28 and several discussions that 

took place during the conference attempted to align the crime of drugs trafficking, with 

crimes attributed to individual actors: piracy, 29 counterfeit currency smuggling,30 and 

slave trading.31 The development of the 1936 Convention was much more explicitly based 

on an understanding of the smuggler as responsible for the situation. As highlighted earlier, 

this treaty was initially driven by efforts at the International Police Commission32 and the 

League’s Opium Advisory Committee to conclude a new treaty aligned with the provisions 

 
24 ibid 129. 

25 Mark Lewis, The Birth of the New Justice: The Internationalization of Crime and Punishment, 

1919-1950 (Oxford University Press 2014) 117; David Petruccelli, ‘Banknotes from the 

Underground: Counterfeiting and the International Order in Interwar Europe’ (2016) 51 Journal of 

Contemporary History 507, 511. 

26 Petruccelli (n 25) 511–512. 

27 Lewis (n 25) 117–118. 

28 League of Nations, ‘Records of the Conference for the Limitation of the Manufacture of Narcotic 

Drugs: Volume 1 Plenary Meetings’ (1931) C.509.M.214.1931.XI 15–16. 

29 ibid 65. 

30 ibid 21. 

31 By the Portuguese Delegation: ibid 60. 

32 Jay Sinha, ‘The History and Development of the Leading International Drug Control Conventions: 

Prepared for the Senate Special Committee on Illegal Drugs (Canada)’ Library of Parliament 

(Canada) 15. 
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of the Counterfeiting Currency Convention and including strict penalties for offences.33 

US interest in the treaty was also driven by concern over organised criminal groups and 

their movement into drugs smuggling following the end of alcohol prohibition in the US,34 

as well as the association of controlled substances with minority groups.35 While there was 

still concern over production and over-production in some states,36 it was the issue of 

individuals involved in smuggling that were highlighted by the conference president at its 

opening, who focused on the lack of uniformity in penalty across countries as a major 

challenge.37 This was echoed in discussions during the conference, with the Egyptian and 

Chinese delegates again raising the issue of extraterritorial immunities,38 reflecting an 

understanding of the source of the situation as being in smugglers, and seen within the 

provisions of the treaty itself, which included measures aimed at addressing individuals 

involved.    

Discussions on the role of individual smugglers were, like the 1926 Slavery Convention, 

less explicitly mentioned in the development of the 1949 Trafficking in Persons and 1956 

Supplementary Slavery Conventions compared to other treaties discussed here. As 

discussed in the previous chapter, it was largely the role of brothels and the morality and 

social conditions of sex work and sex workers, that initially drove conversations on 

trafficking in persons in the early years of the UN, although even within this, there was 

still an understanding that part of the problem was with international traffickers.39 

Nevertheless here again, when it came to the conference and the treaty itself, the social 

drivers of sex work were dropped as being outside the scope of the treaty40 and instead the 

focus was put on those engaged in the forced cross-border movement of women for sex 

work, with Article 16 alone responding in some ways to the broader social situation 

outlined as the cause of trafficking by the Social Commission. Discussions around the 

1956 Supplementary Slavery Convention were less around individuals involved and more 

with the intention to close the gaps perceived exist in the 1926 Convention and extend 

protections to situations analogous to slavery. Even within this though there was some 

understanding of the role of individuals: the question of whether an analogy to piracy 

 
33 JG Starke, ‘The Convention of 1936 for the Suppression of the Illicit Traffic in Dangerous Drugs’ 

(1937) 31 The American Journal of International Law 31, 33–34. 

34 United Nations Office on Drugs and Crime, ‘A Century of International Drug Control’ (2008) 56. 

35 Goode, E., & Ben-Yehuda, N., Moral Panics: The Social Construction of Deviance (2nd Ed., 

Wiley-Blackwell 2009) 199. 

36 William B McAllister, Drug Diplomacy in the Twentieth Century : An International History 

(Routledge 2000) 112–116, 119; Starke (n 33) 31–32. 

37 League of Nations, ‘Records of the Conference for the Suppression of the Illicit Traffic in 
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should be made was again raised,41 and the measures against slave traders featured 

prominently in the treaty, including through the obligation to penalise those engaged in 

the slave trade with a very severe penalty. 

The focus of the transnational rationale with respect to both the Single and Psychotropic 

Substances Conventions was again on ensuring controls over licit production. Regarding 

the former, the two Protocols in the years leading up to the Single Convention, and in 

many ways the aims for the convention itself, aimed at consolidation of existing treaties, 

extending state controls over the expanding marketplace in the production and distribution 

of drugs, and in ensuring coordination in which substances would be subject to control,42 

in other words addressing an issue over which no one state could address alone. Regarding 

the latter, the transnational rationale for the development of the Psychotropic Substances 

Convention here too was largely around the lack of control over the production of 

psychotropics43 and hence the need to institute controls through a treaty. Nevertheless, in 

both treaties the smuggler was also an underlying element to this rationale in some ways 

and part of the response they prescribed. The commentary to the Single Convention’s 

Article 35 on coordination and cooperation to address the illicit traffic, for example, 

highlights that this provision was aimed specifically aimed at addressing ‘well-organized 

international rings of smugglers which have vast financial resources, dispose of rapid and 

effective means of communication and transportation, have no respect for national borders 

and are not hampered by legal problems of limited jurisdiction of a particular unit’,44 a 

recognition that it was again the involvement of these groups that motivated interest in 

controlling the licit trade. Further articles required punishment of those involved in illicit 

production and smuggling, as well as addressing modalities for cases stemming across 

borders. Similar provisions are found in the 1971 Psychotropic Substances Convention, 

which largely mirrored the Single Convention in focusing mostly on licit production, but 

also had substantial provisions addressing individual smugglers. In this case too, the threat 

of from those involved in the traffic was specifically set out in the preamble, indicating a 

perhaps stronger adhesion to this idea of smugglers as causal of the situation. 

The 1970 UNESCO Convention, as discussed above, was borne out of concern about the 

loss of cultural property located in the Global South and its distribution through the art 

markets of the Global North. While much of this property had been removed during 

colonialism,45 even in the 1950s the focus was on future theft and on the role of individual 
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smugglers, with the 1956 Recommendation on international principles applicable to 

archaeological excavations in particular focusing on smuggling as the driver of cultural 

heritage loss. While, in the provisions of the treaty some measures do seem to imply state 

failure to control as a reason for its development: on the one hand on the part of the art 

market states in accepting stolen cultural property, and on the other hand of those countries 

losing cultural property, particularly in the creation of provisions preventing museums 

from accepting stolen items, and on requirements to establish inventories of cultural 

properties, overall provisions reflect a focus on the need to address individual smugglers 

as the source of the situation, over systematic looting, with controls designed to tackle 

illicit operators.46 Similarly, while concern over the trade in endangered species in general 

drove the development of CITES, the focus here too was on the transnational trade, with 

little in the treaty addressing end consumers. Provisions again included ones that could be 

understood as aimed at both state failings and at individual smugglers in Articles I through 

VII, which require import and export licensing across the different categories of species, 

and Article VIII (1) requiring penalisation of the trade in species in violation of the treaty 

provisions.  

The Nairobi Convention, given its titular focus on mutual legal assistance for the 

prevention, investigation and repression of customs offences, unsurprisingly is heavily 

focused on the individual smuggler, even if there is perhaps a tacit acknowledgement of 

failings in control and coordination between customs administrations. Without again going 

into the full details of the convention and its annexes, both discussed in chapter 5.7, Annex 

IV and IX on respectively surveillance and information sharing and Annexes X and XI on 

respectively drugs and cultural artefact smuggling contain provisions that imply a focus 

on smuggler responsibility for the situation. This includes measures on evidence gathering 

and surveillance over those involved and extensive information sharing requirements, 

including through the creation of databases on smugglers.  

This smuggler as causal of the transnational aspect of the situation was also key in the 

understanding advanced by the 1988 Drugs Trafficking Convention. As discussed earlier,47 

by the 1980s the war on drugs had associated the drugs trade, for the US in particular, with 

organised criminal groups operating in Latin America.48 Official developments in the 

 
Prepared for the Act for Heritage! Conference, 4–26/10/2019, Nicosia, Cyprus’ (Council of Europe 

2019) 1; United Nations Educational, Scientific and Cultural Organization, ‘Fighting the Illicit 

Trafficking of Cultural Property: A Toolkit for European Judiciary’ (UNESCO) 27; Janet E Blake, 
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1980s, while not always explicitly mentioning traffickers, were also clearly aimed at the 

individuals involved, with a focus in their recommendations on penal measures and 

strengthening mutual legal assistance.49 The Convention itself was also much closer to the 

1936 Convention than the two previous drugs treaties of the UN-era, in that it sharply 

focused on the individuals involved and left aside concerns over lack of control over licit 

supplies. The preamble is particularly clear on this, highlighting the role of international 

criminal groups in the traffic and a determination to deprive them of their profits across 

four paragraphs. Substantively, it also contains several measures aimed at individuals 

involved in smuggling. This includes requirements on criminalisation for individuals and 

groups involved in the illicit drugs trade, provisions on the establishment of jurisdiction 

over offences, confiscation of the proceeds of crime, and mutual legal assistance. Indeed, 

almost all substantive articles are aimed at the individuals and groups involved.  

The developments leading up to the CTOC itself in particular emphasised this link 

between smuggling and organised criminality, with the Naples Declaration’s Global 

Action Plan Against Transnational Organized Crime both identifying organised crime as 

a threat and calling for the ratification of the 1988 Convention as a way to address it.50  In 

the development of the MSP, this idea of the involvement of organised criminality 

operating across borders and a similar causal identification of the problem as being in part 

transnational and this transnationality as relating to the involvement of smugglers, can also 

be identified. Already in the 1980s and early 1990s, provisions of the 1985 Schengen 

Agreement had identified undocumented migration with smugglers, in requiring penalties 

for persons assisting the unlawful entry of another into the territory of the Party,51 and the 

1991 fourth Council of Europe Conference of Ministers Responsible for Migration Affairs 

had focused on both employers of undocumented migration and ‘organisers of clandestine 

immigration networks’.52 In developments towards the MSP, the US Presidential Decision 

Directive in response to the Golden Venture disaster further centred causation for 

undocumented migration on migrant smugglers, with its aim at ‘disrupting and 

dismantling the criminal networks which traffic in illegal aliens’,53 as well as criminalizing 
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and prosecuting alien smuggling and interdicting incoming vessels.54 Its resolution55 to the 

UN Commission on Crime Prevention and Criminal Justice further identified organised 

criminal groups using migrant smuggling to finance other activities, amongst other reasons 

for the need to develop a convention. The Migrant Smuggling Protocol, although being a 

protocol to the CTOC, does not mention organised criminal groups in its preamble. The 

focus on the smuggler as a driver of migrant smuggling however comes through strongly 

within its operative provisions. Not least, this includes the requirement for offences to 

have been committed by a transnational organised criminal group in Article 4,  but also 

more generally from the focus of the provisions which, as with other treaties discussed 

here, include measures designed to respond to the transnational threat posed by private 

actors rather than the social or labour conditions of the situation: criminalisation, the 

smuggling of migrants by sea, the exchange of information on smugglers and 

strengthening border controls.   

The Trafficking in Persons Protocol initially came out of the same background as the MSP 

in the 1980s and early 1990s and, in that sense, out of this same concern with transnational 

organised groups driving undocumented migration. When it came to the development of 

specific proposals on trafficking in persons in the latter half of the 1990s, while the original 

Argentinian proposal could be read somewhat ambiguously in terms of attribution of 

responsibility, the US draft here again highlighted in its preamble grave concern over ‘the 

significant and increasing activities of transnational criminal organisations and others that 

profit from international trafficking in persons,’56 associating the transnational aspect 

firmly with private actors. Similarly to the MSP, and in line with older trafficking in 

persons treaties, the TP substantively focused on smugglers within its provisions. Aside 

from the reference to organised criminals in Article 4, this includes criminalisation 

provisions, information sharing to enable law enforcement to determine the status of 

persons crossing borders and on the means and methods used by organised criminal groups 

in order to traffic persons, amongst others. 

The Firearms Protocol, despite being developed within the context of the CTOC, seems in 

some ways to have had more ambiguous focus on transnational organised crime in its 

background. As discussed in chapter 6.4, initial efforts against the trade in firearms looked 

more like older drugs conventions in emphasizing the need to strengthen licensing and 
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International Trafficking in Women and Children Supplementary to the United Nations Convention 

on Transnational Organized Crime. Proposal Submitted by the United States of America.’ (1999) 

A/AC.254/4/Add.3 preamble, (b). 



Chapter 10: The role of the smuggler  

378 

 

trade controls, 57 i.e. the failings of states to control the trade, rather than specific concern 

about persons smuggling firearms. The G8’s 1997 Denver Summit Communiqué 

nevertheless brought the issues of organised crime, smugglers and firearms together 

through both identifying firearms smuggling as a major issue of transnational organised 

crime and linking it to people smuggling by those same groups.58 The Protocol itself 

reflects this difference in background and is much closer in form to the older drug control 

treaties than the 1988 Convention when looked at through the lens of smugglers, with a 

series of measures to address shortcomings by states. However, here too, several measures 

also aimed to tackle groups involved in firearms smuggling, including on criminalisation, 

on border security and information sharing.  

In many ways this is similar to the Tobacco Protocol, which was framed as a response to 

the growth in the transnational illicit trade in general. This trade was seen as contributing 

to worsening health outcomes, as national control policies were undermined, and was 

reducing government revenues. It nevertheless situated this illicit trade as also supporting 

transnational organised crime.59 The provisions of the Protocol could also be seen as both 

targeting state weaknesses in control over tobacco and the role of individual and groups 

of smugglers. Relating more to the former, this includes controls over the supply chain 

and strengthening public institutions, licensing systems, and due diligence obligations for 

private actors. Relating more to the latter, this includes criminalisation provisions, 

information sharing for law enforcement purposes, and rules around jurisdiction and for 

law enforcement cooperation. 

As discussed in the previous chapter, the Migrant Workers Convention is perhaps an 

exception in some ways to the other treaties discussed here, in that rather than addressing 

a situation of concern, it was aimed at strengthening the protection of the human rights of 

migrant workers. Despite this, Article 68 (1) did include measures to address misleading 

information on immigration and emigration; and to impose sanctions on individuals, 

groups and entities that organise or run clandestine movement or assist in either. In this 

then, it could be suggested that there was some understanding of smugglers as a part of 

the problem of undocumented migration, even if a minor aspect of the treaty as a whole. 

 
57 A. Fellmeth, ‘The UN Protocol against the Illicit Manufacturing and Trafficking in Firearms, Their 
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II. Conclusions  

All in all, what this part has tried to demonstrate is that, as important as the transnational 

nature of smuggling has been in the development of the treaties, it has been the 

identification of smugglers as causal of the situation that has been at the core of this 

rationale. Viewing these treaties through a lens that focuses on the smuggler and the role 

of the smuggler, this part has tried to highlight both the importance given to the smuggler 

as a reason for smuggling situations to be transnational and thereby for a treaty to be 

needed, and the importance given to smugglers in the response provided by those treaties.  

Across all the treaties looked at, the differences in subject matter and the extensive time 

period considered mean that there are several potential ways in which the situations could 

be approached. In the framing of the transnational aspect of the situation and in the design 

of the measures to address the situation, responsibility has however been frequently and 

commonly attributed to individuals and groups for the situation. This is of course not equal 

across the treaties considered here. In some treaties, particularly drug control treaties, licit 

control has been also an important issue and the relative emphasis placed on the smuggler 

as an actor has differed. There has also been a different emphasis on the role of organised 

smugglers, with older treaties tending, with perhaps the exception of trafficking in persons 

treaties, to situate the cause of and response to the problem without reference to groups of 

smugglers being organised. Since the 1980s, it is clear that there has been a much stronger 

alignment of the problem of smuggling with the problem of organised criminality and the 

threat organised criminality as a category poses to society and the state, even if organised 

crime was associated with smuggling as far back as the 1920s. Nevertheless, what is clear 

is that whether the attribution is overt or more implicit, and whether it is individual actors 

or groups that have been identified, it is the smuggler who has been most often attributed 

as responsible for the situation being transnational in nature, and therefore requiring an 

international response.  

With regards to the first proposition then, that not only has the transnational element been 

important in the development of all smuggling treaties, but that as important has been the 

attribution of this transnational element to the involvement of smugglers, the answer is 

then in the affirmative. The question resulting from this, however, is why this has been the 

case: why has the smuggler played such an important part in the reasons for the 

development of and in the response taken in these treaties?  

2. UNDERSTANDING THE IMPORTANCE OF THE SMUGGLER 

This section seeks to answer the question posed above. It does this through considering 

the second proposition outlined at the start of this chapter, namely that the smuggler has 

been such a prominent part of smuggling treaties because, in identifying the smuggler as 

the source of the transnational element of smuggling, states are able to deflect 

responsibility onto smugglers for the harm caused by the situation. In other words, that 
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smugglers are identified as causal in these treaties as a way to pinpoint responsibility for 

a situation onto an external actor and away from the actions and inactions of governments 

and broader populations or sections of the population that also have causal responsibility 

for the situation.  

It considers this statement in three stages. First it engages with perhaps the most 

straightforward answer for the prominence of smugglers within treaties and their 

development: that smugglers have been identified as causal within transnational rationales 

and treaty responses because smugglers have indeed been the main cause of these 

situations. It secondly considers an alternate answer: that treaties have identified 

smugglers prominently with the situation because smugglers are indeed part of the 

problem and because they represent the level at which states are broadly willing to address 

the problem, an argument with some similarities to those made in the preferences and 

externalities account. Finally, it considers a further question in line with the proposition 

above, namely whether the prominence given to smugglers in the transnational rationale 

provides benefits to States in terms of attribution of responsibility for the situation.  

I. Smugglers as causal of the situation 

The first part of this consideration represents what would be a relatively neat and simple 

answer to the question of why the smuggler has played such an important role within the 

transnational element of smuggling treaties: that the role of smugglers in causing a 

situation has been important for these treaties because smugglers have in fact been the 

primary cause of the situation the smuggling treaties are trying to address. In other words, 

discussions and treaty provisions are tightly directed at smugglers because it is smugglers 

who are driving smuggling situations.  

While it is clear that smugglers are of course involved in smuggling, this answer 

nevertheless proves to be quite unsatisfactory when considering the wider contexts that 

led to these treaties. Taking the slavery treaties as a first example, while smugglers have 

of course been a factor in the slave trade, the wider social and economic conditions, as 

well as the institution of slavery itself, were also and of course important factors in creating 

conditions for the trade: without slave owners and slave based economic systems during 

the development of the BCA, for example, the slave trade would not have been viable. 

Similarly, the driving forces for the early white slavery and the obscenity treaties were not, 

or not only, the smugglers themselves but, as discussed extensively in chapter 3.2, factors 

such as the growing possibilities for sex work, changing morality and possibilities for sex 

in cities, publishing houses increasing supply and even the politics of free speech. Yet it 

was the trade that was targeted in treaties addressing both situations and not the other 

conditions that drove the consumption of obscenity and sex.  

When it came to the counterfeiting currency and arms traffic treaties, here too it was 

economics and politics that one way or another drove the wider situation – a desire to 
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destabilise other states, a desire to sell arms – as much as individuals smuggling banknotes 

or weapons. With drugs, the legal markets and demand in consuming states seem to be 

drivers for the trade as much as the suppliers, and while treaties have in some instances 

been aimed at curbing the licit supply as well as the suppliers, they have rarely encroached 

on the broader social conditions driving production, let alone addressed the question of 

the demand side of drug consumption. So too for cultural artefacts and wildlife, where 

collectors would seem to have been the drivers for the illicit trade but have been little 

addressed in favour of provisions against smugglers within the treaties. When it comes to 

the MSP and TP, here a range of factors drive migration and forced labour, not least of all 

demand for undocumented and forced labour, and social and global inequalities, with those 

involved in the smuggling of persons seemingly only representing a small part of the 

overall picture when it comes to the movement of people.  

This is not to suggest that smugglers are outside of the causes for situation, indeed they 

are clearly involved in smuggling. However, it is also clear that the answer to why the 

smuggler is identified as causal of the situation in relation to smuggling treaties is not as 

simple as stating that they are the correspondingly main cause of the situation. Manifestly 

that is not the case and there are a myriad of other factors that go into creating and 

sustaining the situation that smuggling treaties seek to address.  

II. Addressing the smuggler as a basis for agreement 

The second potential answer considered here is that smugglers are central because they 

are part of the situation and because they represent the level at which states are broadly 

willing to address the situation. In other words, while it is understood that smugglers are 

not the whole of or perhaps not even a primary cause of the situation, they are the only 

aspect of the perceived problem that states are willing to address through a treaty. As 

mentioned above, this suggestion is aligns in part with the suggestion made in the 

preferences and externalities account for the development of these treaties: that part of the 

rationale for creating international treaties on smuggling is that treaties represent a solution 

with less political costs for governments than domestically addressing the damaging item, 

which might otherwise require more substantive measures.60 Adapting this argument 

would suggest that smugglers are those primarily addressed through the treaties because 

other causes of the situation would entail greater political costs, even were they to be 

included at the level of measures under international agreements.  

In many ways this answer seems logical. It is clear that in several instances – and 

particularly in older treaties – that negotiating states have expressed their unwillingness to 

extend the scope of treaties to areas that would infringe their national sovereignty or to 

take on obligations that would be too onerous in addressing the smuggling situation. This 
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was the case in the development of the white slave traffic treaties61 and 1921 Traffic in 

Women and Children Convention for example, where it can be recalled that the French 

delegation in the latter explicitly stated that it was not the role of treaties addressing the 

issue of trafficking in persons to infringe on national sovereignty.62 Therefore, focusing on 

individual smugglers may be a way to address the situation without encountering 

resistance through the guise of sovereignty-based arguments, or perhaps indeed the kinds 

of opposition that are described in the preferences and externalities account as barriers to 

states taking action: from consumers and producers unwilling to curb their involvement in 

the illicit activity. 

While this may be a reason for focusing on smugglers, the problem with seeing this line 

of argument as a complete answer is that states have indeed taken quite onerous actions in 

several treaties, which do have a substantive impact on their sovereignty and have affected 

groups likely opposed to restrictions. Aside from the creation of the special zones of 

control, which, as described earlier, substantially affected the sovereignty of many states, 

particularly ones not part of the negotiation process, discussions around the establishment 

of production quotas and oversight of international bodies over national drug production 

have been discussed and included in the drugs treaties, all of which had or have had the 

potential for limiting the sovereignty of State Parties substantially and of placing onerous 

obligations on them. Several smuggling treaties have also included the possibility of 

limited rights to stop vessels flying other nations flags on the high seas, as well as 

provisions requiring setting up or strengthening border and customs controls, establishing 

licensing or oversight systems, keeping records, setting up or expanding the remit of police 

units, prosecuting offenders, engaging in extradition, and mutual legal assistance 

procedures, and more – all of which in some ways are onerous obligations or ones that 

affect sovereignty.  

Smuggling treaties have also encroached into areas that could also be seen as having 

domestic political costs, another factor that would seem to be a barrier if the focus of the 

treaties was only to take a minimally acceptable response. This is particularly true for 

those countries, often the in the Global South, that have often been required under treaties 

to take extensive action to prevent smuggling, from waging campaigns against those 

growing controlled substances, to ending traditional societal practices, cooperating with 

migration agendas that favour economically richer countries, and accepting the limits 

placed on return of cultural artefacts. For the more powerful states, there have also been 

aspects, such as increased surveillance over the border and instituting controls over the 

production of controlled substances, that have likely had, or at least have had the potential 
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to, have some political cost. The political costs of addressing undocumented migration 

through the targeting of smuggling at sea has, for example, not been negligible for the 

European Union. The political cost of addressing smuggling in this way has also in several 

instances been long term: the war on drugs has now been ongoing for several decades, 

while concern over migration has been present since the mid-1980s, and fears around 

trafficking in persons has been a recurring concern for more than a century.  

Ultimately, while the treaties may not have been oriented towards addressing the 

underlying causes and consequences of smuggling situations, and while the obligations 

they contain may be less politically burdensome than an approach that would have 

engaged with these social and economic causes, what has been argued here is that it is also 

not correct to say that they have entirely avoided onerous obligations, the infringing of 

national sovereignty or political cost. Indeed, looking at how treaties have addressed 

smuggling, quite the opposite could also be argued: states do indeed commit to quite 

onerous and far-reaching obligations in addressing smuggling through international law.  

III. The smuggler and responsibility  

If the smuggler has not been the cause of the situations smuggling treaties seek to address 

then, and if the focus on the smuggler has not been, or has not only been, a minimum and 

least intrusive response to addressing a situation, another reason must exist to explain why 

the smuggler has featured so prominently in the development of and response mandated 

under smuggling treaties. The final consideration here then, which ultimately is a 

restatement of the second proposition of this chapter, suggests that the smuggler has been 

such a prominent part of smuggling treaties because, in identifying the smuggler as the 

source of the transnational element of smuggling, it enables states to deflect responsibility 

onto smugglers for the harm caused by the situation as a whole.  

This proposition, it is suggested, operates along two lines. Firstly, identifying the smuggler 

as a central cause of the situation enables states to reduce and obscure the contextual 

factors driving a smuggling situation, including the responsibility of the state and its 

members, and focuses attention instead on a single figure, one that has also been frequently 

posited as existing outside of the nation state.63 Secondly and at the same time, doing so 

also identifies the means through which the situation can be assuaged, how it can be 

remedied: through taking measures against the smuggler. It thereby both identifies a single 

 
63 This point has also been suggested by Perkowski and Squire in the wider context of state response 
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are complicit”. Nina Perkowski and Vicki Squire, ‘The Anti-Policy of European Anti-Smuggling as 

a Site of Contestation in the Mediterranean Migration “Crisis”’ (2019) 45 Journal of ethnic and 
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and external actor as causal for a situation that has been concerning society or a part thereof 

and provides the means through which the situation can be ended that does not require 

addressing contextual factors that may anger sectors of their populations: by targeting this 

actor and preventing them from carrying out their activities.  

To start by expanding on the first part of this proposition. As outlined earlier in this chapter, 

throughout the development of the treaties the smuggler has been identified as the source 

of the situation in many cases, and as an important source in others. For the treaties 

focusing on vice, particularly the early trafficking in persons and the obscenity treaties, 

individuals operating surreptitiously across borders to either lure women into vice or to 

introduce vice into the population were identified as responsible for the situation, and not 

the individuals consuming that vice or visiting sex workers or the changes in society at 

large that were contributing to different societal desires. Similarly too, while there has 

been more focus on overproduction and uncontrolled production in relation to the drugs 

trade, especially in the states driving controls, the spread of drugs has frequently been 

attributed to individuals and groups illicitly moving controlled substances across borders. 

Indeed, as highlighted above, control over licit production has also largely been framed as 

avoidance of the exploitation of overproduction by smugglers. For slavery, in several 

instances it has been the slave traders who were identified as a major cause of slavery and 

not the slave owners, while for the UNESCO Convention and CITES, it has been the 

smuggler in cultural artefacts and wildlife that has been considered the decisive 

component, rather than those institutions and individuals purchasing stolen artefacts or 

endangered species. For the three protocols to the CTOC, organised criminal groups were 

identified as operating across all three situations, particularly with regards to migrant 

smuggling and trafficking in persons. A similar attribution took place in the development 

and text of the 1988 Illicit Traffic Convention, where transnational groups were identified 

as responsible for the spread of controlled substances. 

Further, in almost all of these situations, as discussed throughout this work, the smuggler 

has either been explicitly identified as an outsider or there has been an implicit assumption 

of the same. What is meant by this is that the smuggler has frequently been identified as a 

person existing either literally outside of the state or all states – a foreign element – or has 

been identified as a person figuratively outside of the state – as a member of an ethnic, 

racial or other minority group.  

In the early treaties on vice the smuggler was identified with literal foreigners, whether or 

not this was actually the case, and starting in the 1920s in the case of trafficking in women 

and children, with shadowy groups of foreign organisations abducting women and 

secreting them overseas. For the drugs treaties, there has been a clear association of drugs 

with ethnic and racial minorities across all of the treaties looked at here, with a particular 

link made to drugs being introduced from minorities to dominant ethnic groups. 

Particularly from the 1970s on and with the introduction of the 1988 Illicit Traffic 
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Convention, controlled substances have also been associated with organised groups 

operating in many countries and none. With regards to the slave trade, those involved have 

both been associated with Muslims in the BCA and with persons operating outside of the 

European space, in zones outside of the control of colonial and former-colonial powers 

and with the threat being presented, even if as in the case of the 1956 Convention 

unsuccessfully, as a lack of control over these individuals operating between jurisdictions. 

Telling here is too have been the attempts to associate slave traders with pirates. For CITES 

and the UNESCO Convention, smugglers have been identified less explicitly as foreign, 

but nevertheless there has not been a clear attribution of them with persons operating in 

the country of origin and destination, and rather there has been an idea of them operating 

outside of the control of both ends of the chain. For the CTOC Protocols, the association 

with transnational organised groups, often involved in more than one type of smuggling, 

has clearly identified smugglers as being an outside influence: groups operating across 

countries but of none.  

This framing as the smuggler as the source of the situation and as being an external, 

‘foreign’ source is one that has also been reflected in how the treaties themselves respond 

to the situation. As discussed above, while there are differences across the treaties, a great 

extent of the provisions of all the smuggling treaties looked at here have aimed at 

preventing the smuggler from entering the jurisdiction of the State Party with the 

contraband, and in punishing and monitoring those who breach this ban. As such, this 

framing of the smuggler as causal of the situation has not only been one that comes from 

identification by drafters and the rhetoric in the lead up to the treaties, but is also one that 

the treaties themselves confirm: by focusing the treaty response on the threat from 

individuals and groups operating outside of the nation state, smuggling treaties reinforce 

the idea that the threat itself comes from individuals and groups operating outside of the 

nation state.  

This framing though also seems to go beyond only association of the cause of the situation 

as coming from smugglers operating externally. It also seems to do the reverse and also 

obscures the drivers of the situation that come from within the nation state. What is meant 

by this is that by identifying the smuggler as causal of the problem to be addressed and 

confirming this through focusing the treaties on the smuggler, the situation the treaty is 

aimed at addressing is identified as one brought in from outside of the state, and 

consequently one not driven by other factors present within the state.  

If we take the example of the migrant smuggling, the starting point for this work, 

undocumented migration as a situation and particularly the reasons why people choose to 

migrate is an incredibly complex question. It includes factors ranging from personal 

connections and image of life in the country of destination, to border and visa policies, 

human rights and broader socio-economic factors in the countries of origin and 

destination, global inequalities between states, and labour markets, amongst others. The 
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choice to use smugglers to move without documents and the role of smugglers adds to this 

complexity, bringing in further questions of border regimes, income inequality between 

migrants, family ties, and of course, in some cases, exploitation and organised 

criminality.64 Within the debates leading up to, and the text of the MSP itself, the focus on 

the smuggler as causal of the undocumented migration taking place in the 1990s and 

beyond has largely reduced this complexity to the latter factors, that of exploitation and 

the involvement of organised criminal groups. Questions of why people might want to 

move or have to move were and are to a great extent obscured by the focus of the Protocol. 

The cause of the entire situation is shifted thereby onto those individuals transporting 

persons across borders for profit in defiance of immigration laws. As a result, not only is 

the smuggler framed as the main cause of the problem of undocumented migration, but 

the wider responsibilities of the state and society for the factors that go into undocumented 

migration fade.  

At the other end of the time spectrum, the question of the spread of obscene publications 

at the start of the 20th century was, as outlined above, clearly driven not only by the growth 

in the smuggling of obscenity between European States, but also by demand for this 

material, production of it, changes in the possibilities for communication between different 

countries, as well as classism, attempts to impose and police personal morality on the part 

of the governing elites, and rejection of that policing. Yet here too responsibility for the 

growth in obscene publications was reduced rhetorically and within the treaties to the 

involvement of smugglers, who were identified as the responsible party for that growth 

and against whom treaties mandated the response to the situation. Wider questions were 

therefore not only left unraised, but also were overshadowed by this attribution of 

causation to the smuggler.  

So too with the white slave trade / trafficking in persons: while it is clear that traffickers 

exploit and abuse trafficked persons, it is also true that other factors go into creating an 

environment for trafficking in persons, not least of all the underlying factors of the demand 

for forced labour, including forced sex work and child labour, and in the conditions that 

make people more susceptible to trafficking that exist alongside the actual traffickers 

moving and supplying persons for forced labour. Consistently throughout the treaties, 

however, there has been a focus on the involvement of outside individuals and groups in 

the movement of people across international borders, which has side-lined provisions on 

domestic actors and other factors involved in the situation, in favour of a focus on 
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smugglers. The same could be said of the drugs, UNESCO and CITES conventions, where 

the questions of the markets and consumers for these products have been de-emphasised 

in favour of a focus on the smuggler.  

The overall point made in the first part of this proposition then is that this focus on the 

smuggler as an external figure, operating outside of the nation state and causal of the 

situation has been an important reason for addressing smuggling in international law. In 

attributing the involvement of individual and groups of smugglers as causal of the wider 

situation through the development, framing and provisions of smuggling treaties, states 

are able to deflect attention away from underlying factors that may engage government or 

societal responsibility and raise more fundamental questions about the existence of the 

situation. Instead, this approach shifts responsibility for the situation onto an external 

figure introducing the situation into the nation from outside. This does not mean that 

obligations are avoided – states may still and have still agreed to far-reaching and onerous 

measures to address smuggling – but it does mean that structural questions over why the 

situation exists can be minimised. In other words, a purpose of addressing smuggling in 

international law is to attribute responsibility for smuggling situations onto smugglers and 

obscure the role of states and society, particularly those states and societies driving the 

treaty, in causing that situation.  

The other side of this argument – and the second part of this proposition – is that, if 

smugglers are identified as causal of the situation, then treaties aimed at smugglers are 

themselves seen as the way to end that situation. This is in some ways similar to the 

argument outlined in the moral panic and prohibition regimes account: that it is through 

taking symbolic action against a situation, in this case through developing treaties, that 

states are able to assuage the situation and end the panic around it. In this case, what is 

suggested though is something slightly different. It is rather argued that addressing 

smuggling through international law has not only enabled states to identify the smuggler 

as the cause of the situation and thereby evade broader questions of responsibility, but that 

in doing so the treaties themselves, in largely including measures designed to address 

smugglers, also posit the way to (continually) end the situation.  

What is meant by this is that smuggling treaties both help to narrow down the scope of the 

situation to the role of a single actor within the broader context and provide the way for 

states to end the situation: by taking measures against that actor.  By framing the situation 

as arising from smugglers and including provisions that correspondingly address 

smugglers, the situation is presented as being able to be ended through preventing the 

operations of and penalising smugglers. This is a solution which does not address the other 

causes of the situation, but which nevertheless allows governments to demonstrate, at least 

symbolically, that they are taking action to end the situation. Action that can be intensified 

whenever concern about the situation again rises. 
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Taking the example of undocumented migration again, if, as argued above, the MSP helps 

to confirm that a large part of the situation of undocumented migration is due to the role 

of smugglers in facilitating unlawful border crossings, then the response of the treaty in 

targeting smugglers through criminalisation, strengthening border checks, sharing 

information and cooperation across law enforcement, is also posited as the solution to 

ending undocumented migration as a whole, even beyond that logically achievable 

through the treaty. In other words, if undocumented migration is framed as being caused 

by smugglers and if the treaty enables states to address smugglers of undocumented 

migrants, then the treaty appears to solve undocumented migration without the need for 

consideration of the wider issues of poverty, migration policies, employer culpability etc. 

Migrant smugglers as the driver of the situation means that measures to combat those 

smugglers should end the situation. 

So too for drug control treaties. If the treaties reduce the understanding of drug use and 

abuse to one that is caused in large part or in its entirety by organised criminals moving 

controlled substances across borders, then treaty provisions that require state resources to 

be directed at these individuals and groups appear to solve the question of the use and 

abuse of controlled substances completely. The production, availability and use of 

controlled substances not only becomes the responsibility of drug smugglers, but the 

effectiveness of drug control becomes a question of taking action against those smugglers. 

In this light, the treaties appear to be the way to address the whole of the situation of 

controlled substances, without the need to consider economic, political and societal 

elements.  

The same points could be made for other treaties looked at here: for cultural property theft, 

the identification in the UNESCO Convention of the looting of cultural artefacts with 

smugglers and not with role of antiquity dealers, the legacy of colonialism or the existence 

of art markets for this property, for example, both reduces the responsibility of states, 

especially art market states, in this process, and also identifies the way to end the loss of 

cultural property as being through combatting the illicit trade. The provisions of the treaty 

that combat smugglers then become the way to address the whole situation, despite these 

actors only being one part of the larger context. For the Counterfeiting Currency 

Convention, the response to currency fakes in the 1930s being framed as the work of the 

illicit industry identified the treaty and its focus on the individuals involved as the solution 

to counterfeit currency and ignored the competing politics of European governments that 

were underlying this issue. For the arms and tobacco treaties, the identification of 

smugglers as important parts of the situation indicates addressing smugglers as the way to 

end the availability of firearms and tobacco, while ignoring the role of industries in 

promoting these products.  
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IV. Conclusions 

Addressing smuggling through international law has then, in this section, been argued as 

serving two purposes for states. Firstly, it assists states in identifying smugglers as causal 

of the situation as a whole. The way that smuggling treaties are discussed and the 

provisions they contain direct an understanding of the situation towards the responsibility 

of the smuggler. This correspondingly obscures the broader causes of the situation, 

including the responsibility of governments and other societal actors. On the other hand, 

and as a corollary to this, it also enables states to be seen to be addressing the situation in 

its entirely solely through combatting smugglers through a treaty. In identifying smugglers 

as the cause, and in agreeing measures to combat smugglers in treaties, smuggling treaties 

thereby also provide the solution to the situation, in the form of combatting the smuggler. 

The purposes for states to addressing smuggling in international law then are, at least in 

part, to identify situations with the smuggler, avoiding wider questions of culpability, and 

to provide a method for addressing the situation, through combatting the smuggler. 

Two clarifications need to be made on the above statement, however. Firstly, it is not 

necessarily being argued that identifying the smuggler as causal is an explicitly intentional 

process, i.e. that officials responsible for drafting smuggling treaties and those involved in 

campaigning against the situations are positively discussing and agreeing to identify the 

situation solely with the smuggler in order to evade their responsibility. The evidence to 

support this is not there and there are several plausible reasons that are also likely playing 

a role in this reduction to the smuggler, not least the complexity of the situations and the 

difficulty in negotiating international agreements, as discussed above. Nevertheless, 

whether intentional or a product of circumstance, opportunity or convenience, the way that 

smuggling situations have been and are thought about and addressed in international law 

does also seem to have the purpose of identification of the smuggler as causal regardless 

of explicit intention.  

Secondly, while shifting responsibility for the situation onto the smuggler is advanced as 

a proposition here, that does not mean that the other accounts discussed above as to why 

states address smuggling in international law are suggested to be incorrect. Indeed, in 

many ways this proposition sits comfortably together with those. If we consider moral 

panic as a driver of state action on smuggling, for example, the role of the smuggler fits 

well within the understanding of the ‘folk devil’ element of moral panic theory. As 

discussed above, the folk devil is a group identified as supposedly the source of the moral 

panic.65 In this, the figure of the smuggler can be seen to well perform the role of the folk 

devils for those treaties which were developed in periods of likely moral panic or at least 

heightened moral concern about the situation. So too can the idea of combatting the 

 
65 David Garland, ‘On the Concept of Moral Panic’ (2008) 4 Crime, media, culture 9, 15; Goode, E., 
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smuggler align well with the suggestion that introducing treaties are a way to assuage these 

panics.66 The relationship between the smuggler as folk devil and the ways in which 

treaties are designed to address that folk devil is just made more explicit under the analysis 

advanced here. The preferences and externalities account can also be seen to accord with 

this proposition on the role of the smuggler, with the argument made in that account also 

helping to answer the question of why certain situations become of importance to 

particular states. The arguments made above also seems to accord with ideas that 

addressing smuggling is a way to project sovereignty and reinforce the idea of the nation 

state. The idea behind this approach, that the reason for states to take action against 

smuggling is to project sovereignty, and by implication why international instruments have 

been created to do so, is not challenged by the proposition advanced here that it is the 

smuggler upon whom this response is focused.  

Having argued for the purpose of smuggling treaties as being to identify smugglers as 

causal of smuggling situations, and for addressing smugglers to be advanced as the 

primary means to assuage these situations, the final question posed here then is what 

consequences flow from this framing? This question goes to the third proposition outlined 

at the start of this chapter: that the identification of the situation with the smuggler in 

international law has the potential to lead to particular consequences beyond this 

deflection of responsibility.  

3. POTENTIAL CONSEQUENCES OF THIS FRAMING 

Fully understanding the consequences of the framing of smugglers as causal of a situation, 

and as the way to address it, is a topic that requires further research – including empirical 

studies – looking or relooking at border security measures through the particular lens of 

the smuggler as outlined here. There is already rich, extensive and in-depth research on 

the border and smuggling,67 especially looking at the smuggling and trafficking of persons, 

which could be built on using understandings developed in this work. Nevertheless, 

outside further research, a number of potential consequences at the societal and individual 

levels can already be identified as seeming to stem from the assessment made in this 

chapter of the role of the smuggler in smuggling treaties.  

In considering these consequences, it should be noted that the role of the smuggler as part 

of smuggling situations is not questioned. Indeed, it is inherent in both the definition of 

smuggling developed for the purposes of this work, and in the implicit and explicit 

understanding of the phenomenon as expressed in the treaties discussed here, that there 

 
66 Ethan A. Nadelmann (n 7) 484–486. 
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Smuggling and Border Crossings (Routledge 2014); David Kyle and Rey Koslowski, Global Human 
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are individuals and organisations actively involved in moving goods and people from one 

jurisdiction to another, and that this is one of the factors that create smuggling situations. 

In that sense, we are not talking here about random flows of goods through natural or 

human processes between jurisdictions, nor are we talking about the movement of people 

in general across international borders, either through legal processes or without the 

involvement of facilitators. Therefore, and flowing from this, if smugglers are involved in 

these situations to a certain degree, an attempt to address the situation is likely to have 

consequences for smugglers. This is not disputed. 

However, what has been argued in the previous section of this chapter is that within 

international law there has been a causal focus and indeed an overemphasis on the role of 

the smuggler in creating smuggling situations. This has served to obscure the broader 

causes of the situation and the roles of states, society and governments in the conditions 

that lead to smuggling. It has also enabled a response that, while seemingly addressing the 

whole situation, has largely targeted only one actor. Three consequences in particular seem 

to result from this. 

The first, and perhaps most straightforward, if nevertheless important, consequence of this 

identification of the smuggler as causal of these situations is that a focus primarily on the 

smuggler risks allowing the contextual factors that have also created the situation to 

remain unaddressed in whole or in part. To put it another way: if the situation is causing 

harm, then a response directed primarily at the smuggler risks that this harm is, at best, 

only partly addressed.  

This idea has, to some extent, been considered in the context of the smuggling of persons. 

The attention given to smugglers as causal to the problem of the movement of people into 

Europe – both migrant smuggling and human trafficking – has been described as a policy 

that has reduced the complexity of the situation to a question of criminality and law 

enforcement at the border.68 For voluntary but assisted migration, it has been suggested 

that a consequence of this is not only that other factors have been neglected, but that it has 

allowed states to actively avoid engaging with those factors that contribute to people 

choosing to be smuggled: oppression in the states of origin, demand for labour in the states 

of destination, visa policies and the wider border control industry.69 This shifting of 

responsibility onto the smuggler has, in other words, both led to the conditions underlying 

this situation and driving migration to continue, and allowed for states involved to be able 

to actively ignore those conditions. 

While these kinds of consequence have been less considered in relation to other smuggling 

situations, the logic underpinning this consequence seems equally plausible to these 

treaties too. In relation to the UNESCO Convention, for example, emphasis on the illicit 
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trade and the role of smugglers in removing cultural artefacts risks not only failure to 

address the historical theft of cultural artefacts – which has indeed been recognised as a 

challenge with the UNESCO Convention – but also seems to have the potential to 

legitimise that theft by allowing all other conditions to continue. By associating the 

immorality and causality of cultural artefact theft to the actions of smugglers, rather than 

the actions of governments, museums and dealers in taking, trading in and retaining 

cultural heritage, the approach taken by the convention risks positioning these actors as 

passive and innocent players, rather than part of the situation. An example of this is in the 

statement that the convention aimed to “represent all interests at stake, except those of 

thieves and speculative looters, and encourage the co-operation of museums, private 

collectors, dealers, auctioneers, administrators and local populations”.70 This statement 

would appear to ignore or deemphasise the role of those same institutions and people that 

deal with smugglers, and rather see them as part of the solution, in favour of targeting one 

actor in the entire process. In other words, the focus on the smuggler seemingly 

overshadows other actors’ roles in the situation and risks that the wider causes of cultural 

artefact theft are not addressed.   

Broadly similar consequences can be argued as resulting from the emphasis on smugglers 

within treaties on controlled substances, obscenity and trafficking in persons. Regarding 

the former: in only providing limited consideration of both the roles of consumers in 

driving the drugs trade and of the economic, social and cultural factors that make up the 

global drugs industry, in favour of a focus on smugglers, the conditions giving rise to the 

involvement of smugglers risk not being addressed. For obscenity, failure to address the 

broader questions of why obscenity was being consumed and who was producing this 

obscenity, in favour of the focus on the smuggler, as well as the explicit failure to define 

obscenity in early treaties, also seems to have offered only a partial solution to the 

situation. A similar argument could be made with respect to treaties on trafficking in 

persons, where again the limited focus on the role of consumers, in favour of a focus on 

those involved as facilitators, risks that the role of drivers of forced sex work is left 

unaddressed and continues to contribute to the situation.  

Related to this have been discussions indicating that the emphasis on the border as the site 

of state action against smuggling – which, as discussed above, could also be called an 

emphasis on the smuggler – without addressing the underlying situation, has led to a 

strengthening of the involvement of organised criminality. Consequently, and conversely, 

this has made smuggling harder to address. This issue is again one that has been 

particularly discussed in relation to the smuggling of people, where it has been suggested 

as playing out in two ways. On the one hand, with the increase in border security measures 

targeting the forced and unforced assisted movement of people since the 1990s, it has 
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become increasingly difficult for people to voluntarily cross borders unaided. As a result, 

and particularly with underlying conditions not changing, an argument has been advanced 

that this has led to the rise in the use of “professional services” as the only way for people 

to illicitly cross borders.71 Measures against smuggling, in other words, are suggested as 

having driven the profitability and necessity for professional and organised smugglers. On 

the other hand, it has also been argued that a further consequence of this has been the 

concurrent rise of economic interests in policing the border.72 Here it is suggested that the 

emphasis on the border as the (primary) site of control of undocumented migration has led 

to a situation where there is increased profit in securing the border. This in turn has been 

suggested as further increasing demand for professional smuggling, leading to a process 

whereby professional smugglers and border security increasingly justify each other.73   

An analogous idea – at least in relation to the economics of maintaining a focus on the 

border – has been suggested in the case of controlled substances. The war on drugs, and 

particularly the increased use of the US military in drug control operations, has been 

argued as, in part, being a response to the possible reduction in military budgets that might 

otherwise have taken place with the end of the Cold War.74 Combatting drug smugglers 

has, therefore, become a site of economy, with the existence of smugglers justification for 

sustained military spending. While this effect has not been discussed with regards to other 

areas of smuggling treaties or with regards to the professionalisation of the smuggling of 

controlled substances, it would also not seem to be a stretch to argue that there is the 

potential that a focus on the smuggler as causal in any smuggling situation risks that 

smugglers become more organised and professional in other smuggling situations too, as 

the same factors of heightened border security measures and the growth in the border 

control industry require better financial and cooperative smuggling efforts. 

Beyond failing to address the situation, a second consequence of this framing of the role 

of the smuggler would seem to be in relation to the racialised dimension to the 

identification of smugglers and the potential, therefore, that a response focused on 

smugglers has to reinforce or produce consequences for minority groups. As discussed 

above, an important element of the identification of the smuggler both explicitly and 

implicitly within the development of many of the treaties discussed here has been their 

existence literally or figuratively outside the nation state. In this, they have been positioned 

as introducing vice from the outside to corrupt domestic society within. This has been the 

case whether the persons are actually non-citizens or whether they have been minority 

groups, and regardless of the involvement of members of dominant ethnic, racial or social 
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groups in causing the situation. The treaty provisions themselves have reflected this 

understanding of the smuggler as external, in that they have been frequently framed 

towards an understanding that the subjects of the treaties are non-national individuals, be 

it through measures on border security, extradition, prosecution in their home countries or, 

in some cases, repatriation. This understanding of who the smuggler is, or is likely to be, 

and this identification of the smuggler as causal with harm, seems to risk a framing or 

reinforcement of the idea of smugglers as outsiders, or as ethnic minority groups. In doing 

so, this risks that these groups bear the brunt of measures against smuggling, and more 

broadly against the situation the treaties assist in associating them with.  

Perhaps the clearest example of this can be seen in discussions on controlled substances. 

As discussed earlier,75 concern about controlled substances has frequently appeared in 

relation to the perceived involvement of minority groups in the use and introduction of 

these substances, and the worry that minority groups are introducing these substances to 

dominant, majority groups. This critique has been explicitly discussed in the context of 

the war on drugs, where the identification of drug smuggling and drug use with racial and 

ethnic minorities has been argued as resulting in “stark racial and geographic asymmetry 

in terms of who has felt the consequences of the prohibition”.76 It has been suggested that 

drugs consumed by persons of colour are consistently portrayed, at least in the West, as 

more damaging than those consumed by white majorities – and the racialised response has 

been argued as resulting in the disproportionate targeting of persons of colour for drugs 

offences.77 It has been posited, indeed, that the war on drugs has not only had effects that 

are racially disproportionate, but that actually produce notions of race by “giving material 

form to old ideas about humanity and sub-humanity”:78 actively producing old ideas about 

race through the lens of drugs.79 While the war on drugs is larger than smuggling treaties 

on controlled substances alone and while these discussions have also included drug users, 

this framing of who is responsible for the situation in the development of the treaties, and 

the focus of the treaties on the smugglers, certainly suggests that smuggling treaties have 

the potential to build on and reinforce this narrative.  

Identifying the smuggler as causal and as a member of a minority group is of course not 

only seen in relation to controlled substances. The question of white slavery in the early 

20th century is a clear example of this, in that it overtly identified the threat as being 

towards white women and from non-national and minority ethnic and racial groups: 

smugglers were portrayed as having caused the situation and as being of minority groups. 

As highlighted in chapter 3.2, popular and press narratives at the time of the conclusion of 
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the two white slavery treaties identified foreign (and “native foreign”) men, and sometimes 

foreign women, as tricking or forcing innocent young (often “native”) women and girls 

into lives of prostitution abroad.80 At the same time, as seen in the development of the 

1921 Traffic in Women and Children Convention, persons of colour were not seen as 

possible targets of traffickers: despite apparently requesting the convention, they were 

excluded as subjects of its protection.81 

At the other end of the time spectrum, currents of this understanding can be seen in the 

development of the MSP. Here too the problem was identified as being largely with the 

undocumented movement of people into Western Europe and North America from 

elsewhere, and there was at least some understanding of the threat as being ‘…ethnically 

organized crime groups...’,82 seemingly code here for non-nationals and minority groups. 

Addressing the smuggler, then, as the focus of the protocol, seems also to involve an 

understanding of targeting those same groups who are presented as the drivers of that 

situation. It is outsiders, particularly to Western Europe and North America, who are 

identified as threatening society. 

A third, but interlinked, consequence of this framing is that if smugglers are identified as 

causal, actions aimed at those directly involved in smuggling as both subjects and objects 

within the treaties are likely to reflect this understanding. While a wider, contextual 

approach to the issue of smuggling would identify responsibility for the situation as only 

partially the result of the actions of the smuggler, and would then perhaps direct a response 

that would address the situation as a whole, an approach that narrows the situation down 

to the individuals involved and identifies them as primarily responsible for the situation 

risks that the response is also almost entirely directed at the smuggler. As has been seen in 

the treaties, this is, in reality, the case. The smuggler, in other words, is disproportionately 

targeted by measures to address smuggling. 

This risk has again been most discussed in the context of migrant smuggling. Public 

discourse and the MSP itself have linked migrant smuggling to threats to national security 

and have made comparisons between migrant smuggling and other identified threats, such 

as terrorism. This, it has been argued, has the potential to compromise the rights of those 

involved as suspected smugglers.83 While the idea of the smuggler as causal has not been 

specifically analysed as strengthening this threat association, it does not seem a stretch to 

make that connection, in that it is through this identification of the smuggler as causal of 

the whole situation that smugglers can be seen as a powerful actor in need of a strong 
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response. The use of military operations rather than policing to combat migrant 

smugglers84 seems a confirmation of this. Military operations are not a usual response to 

criminal law enforcement. That they are used against migrant smuggling seems to 

illustrate both the magnitude of the response and the exceptionalism this framing conveys 

on the smuggler.  

A similar military response, and with a much longer history than the debate around the 

smuggling of people, has been seen in policies to counter the smuggling of controlled 

substances. This response has seen actions against drug smuggling termed a ‘war’ since 

the 1970s and, in particular for the United States, a foreign war85 that has involved both 

support to counter-insurgency forces and direct military operations.86 Well-documented 

since the beginning of these operations has been the use of a high degree of force against 

smugglers, including military operations and extrajudicial killings, as well as extensive 

incarceration for those involved in the trade, in an effort to prevent the smuggling and 

production of controlled substances.87 Again, it seems likely that it is by this framing of 

smugglers as causal, and therefore a threat of great magnitude, that such a response could 

have been established. 

While this degree of force has not been employed against smugglers across all smuggling 

situations, situating smugglers as causal of the situation seems to put them inherently at 

risk of this kind of force. In the context of migrant smuggling, the positioning of the 

smuggler as outside of the state has been argued in the literature as situating both the 

smuggler and the smuggled person “in a space of lawlessness, outside the protection of 

the law”,88 where the state exposes them “to death rather than directly using its power to 

kill”.89 In this, the link has been made to the use of zoomorphic, and sometimes sacrificial, 

terminology to discuss smugglers and smuggled persons: “coyotes” and “chickens” at the 

border between Mexico and the United States, “snakeheads” and “snakes” for Chinese 

smugglers and smuggled persons respectively, and “sheep” and “sheepskin” in Iran.90 This 

understanding of the border and those involved in crossing it draws quite clearly on the 
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concept of homo sacer, the figure “who can be killed but not sacrificed” 91 and, in this 

vein, it has been suggested that the border for the migrant is both one where states use the 

sovereign power of “let die”92 through abandoning migrants to their deaths on the passage, 

and “let live”93 through dramatic rescues – in the European case, at sea.94 While this idea 

of how smugglers and smuggled persons are positioned clearly goes beyond the role of 

smuggling treaties, the positioning of the smuggler as both causal and as an outsider to the 

nation and all nations within the treaties, seemingly fits within, and would strengthen, this 

conception of the smuggler.  

In some ways, this understanding of the smuggler can also be seen in the concept of ‘folk 

devils’, discussed as part of moral panic theories. In this understanding, persons identified 

as villains within a moral panic begin to personify the panic itself95 – an idea that has 

specifically been discussed in the case of controlled substances.96 Another way to 

understand this in relation to the idea of the causal role identified for the smuggler 

discussed here, is that through this, the smuggler is identified with the situation itself: the 

smuggler ceases to be a human being engaged in a criminal activity and instead becomes 

emblematic of the situation they are held responsible for. Ending the smuggler, therefore, 

becomes synonymous with ending the situation. 

Again, here it is not claimed that the treaties explicitly designate smugglers in this way or 

mandate the use of unrestrained violence against them. Indeed, in some instances, there 

are limited references to human rights protections, including in the MSP and the TP. There 

are also situations, such as cultural artefact smuggling, where there does not seem to have 

been the same level of force used in practice against smugglers as in, for example, drugs 

smuggling. What is suggested, however, is that the framing that smuggling treaties 

establish, which identifies the smuggler as causal with the situation, reinforces an idea of 

the smuggler as being external to the nation the protection it provides, and thereby allows 

for the potential use of unrestrained or disproportionate violence against people engaged 

in smuggling.  

In relation to this, the centring of the role of the smuggler and obscuring of other factors 

in creating these situations would also seem to lead to, and perhaps explain, the 

consequences for smuggled persons, particularly in terms of how they are perceived within 

the smuggling process. Discussions of the treaties in previous chapters have illustrated the 

limited rights and protections given to smuggled persons, with people subject to forced 

and engaging in unforced movement given minimal focus in the treaties and rather 
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identified as objects within the treaties. This perception of smuggled persons as passive 

can be seen in arguments made, for example, that US officials in the past have intentionally 

sought to portray smuggled migrants as the victims of smugglers in order to avoid criticism 

of their broader migration policies and to use this as a justification to suppress 

smuggling.97 However, this has not meant that smuggled migrants have been extended 

formal victim status. In discussing the decision to remove the status of victim from 

smuggled migrants in the negotiations around the MSP, it has been suggested that the 

decision was actively taken to make them ‘objects’ of the process rather than ‘victims’ – a 

decision that both altered the framing of the protocol and prevents smuggled migrants 

from accessing victim protection rights under the UNTOC.98  

The identification of smuggled migrants as objects is something that has been argued as 

also taking place in practice throughout the smuggling process.99 Media and political 

imagery in Europe and North America around smuggled persons has been suggested as 

drawing on racialised ideas of poverty, famine and war, and gendered perceptions of 

women as refugees and men as economic migrants100 – a situation that has been depicted 

as identifying smuggled persons as “naked of their political rights”.101 This centring of the 

smuggler as causal, thereby minimising other factors within smuggling, would seem to 

undoubtably risk creating or extending this perception of smuggled persons as objects.  

By centring the smuggler as causal, the agency of voluntarily smuggled persons in the 

process is subsumed in favour of the decisive role identified for smugglers. This would 

seem not only to obscure smuggled persons’ role in deciding to move and the factors that 

contributed to their decision, but also their rights as undocumented arrivals in a state. This 

analysis would also seem to apply to persons forcibly smuggled. While clearly not 

consenting to be moved, these persons nevertheless are also not objects in the process, but 

rights-bearing individuals who are subject to human rights violations. 

In this, the distinction between victim and non-victim made by the TP and the MSP has 

been argued as creating a fiction of the “helpless, virtuous victims on the one side, and 

foolish or greedy adventurers, complicit in their own misfortune, on the other”.102 This 

designation has been argued to be as harmful for trafficked persons as it is for smuggled 

migrants, in that it reinforces an idea of a right to be saved for persons of virtue that does 

not exist for those without. This victimhood status for trafficked persons has also been 

argued as shifting the understanding of the response to those persons towards “benevolent 

 
97 Andreas (n 67) 305. 
98 Gallagher and David (n 51) 47–48, 51. 
99 Andersson (n 72) 122; Khosravi (n 67) 27. 
100 Andersson (n 72) 8. 
101 Shahram Khosravi, ‘The “Illegal” Traveller: An Auto-Ethnography of Borders’ (2007) 15 Social 

Anthropology 321, 321. 
102 Anne Gallagher, The International Law of Human Trafficking (Cambridge University Press 2010) 

3. 



Chapter 10: The role of the smuggler  

399 

 

care”,103 at the expense of their status as rights-bearing persons. This is perhaps 

exemplified by the TP’s focus on returning trafficked persons, regardless of whether that 

respects their human rights,104 or indeed whether it is something they want. The causal 

attribution of the situation to the smuggler in many ways could also explain this. In 

centring the causal responsibility on the smuggler, it too risks the reduction of trafficked 

persons to purely victims of traffickers, rather than their being persons imbued with human 

rights, who have been trafficked as a result of the choices made by a whole range of actors 

and as a response to a whole set of decisions.    

This section has not intended to be exhaustive in considering the potential consequences 

of this framing of smugglers, and has left many questions open and warranting further 

research. What the section has demonstrated, though, is that the role of the smuggler as 

causal within smuggling treaties has the potential for effects far beyond only the deflection 

of responsibility. Quite clearly, an approach that only addresses the smuggler risks 

continuation of the broader situation when other factors remain unaddressed. Possible too, 

though, is that this excessive focus on the smuggler in turn leads to a greater 

professionalisation of smuggling and, thereby, an increasing need for anti-smuggling 

measures. The identification of the smuggler as causal of a situation and as an external 

actor, in the way smugglers have been portrayed both in discussions around the 

development of treaties and implicitly within treaty texts, also risks that measures to 

address smuggling have particular discriminatory effects, both societally and individually. 

For the smugglers themselves, this causal identification risks a response against them that 

is disproportionate to their role in the process, a facet perhaps already seen in the use of 

military force for law enforcement operations. At the same time, this association of the 

smuggler as causal has the potential to frame smuggled persons as objects in the process, 

rather than rights-bearing individuals.   

4. CONCLUSIONS  

The question of why smuggling has been addressed in international law forms the second 

part of the research question this work seeks to answer. Having considered in chapter eight 

accounts in the literature reflecting on why states address smuggling, and having assessed 

these accounts in chapter nine against the treaties and their development, the current 

chapter has sought to advance a new understanding for why states might use international 

law to address smuggling, and to consider the consequences of doing so.  

In discussing human rights, Marks argues that by focusing on individual violations, human 

rights work misses an understanding of the causes of these violations.105 But she also 

 
103 Gregor Noll, ‘The Insecurity of Trafficking in International Law’ in V Chetail and M Carlos-

Tschopp (eds), Mondialisation, migration et droits de l’homme: le droit international en question 

(Bruylant 2007) 345. 
104 ibid 345, 361. 
105 Susan Marks, ‘Human Rights and Root Causes’ (2011) 74 Modern law review 57, 76. 
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argues that an approach that focuses only on root causes provides an understanding of the 

situation as one akin to a natural disaster. She rather suggests an approach that seeks an 

understanding based on “planned misery”: one that looks not at “what governments and 

others should do…[but]…why governments and others are doing what they are doing, and 

not doing what they are not.”106 

This is the approach that this chapter has tried to take in answering the question of why 

states have addressed smuggling in international law: not looking at smuggling only as a 

series of individual harms that have affected people involved or as a series of individual 

situations that have required an individual response. It has also tried not to look at the 

development of these treaties only in terms of smuggling being akin to a natural occurrence 

that requires a state response. Rather, as in the previous chapter, it has tried to consider 

why international law has been the choice of governments to respond to a variety of 

situations that have involved smuggling, and why they have responded in the way they 

have. 

This was carried out across three sections. The chapter began by outlining the central place 

the transnational nature of smuggling has had within the texts of the treaties and the way 

that this idea of transnationality has been associated with individual or groups of 

smugglers. It went on to suggest that this prominence given to the role of smugglers as 

causal of the situation, and the way that the treaties have been designed to address 

smugglers rather than broader factors, indicates one of three conclusions: either that 

smugglers are indeed the cause of smuggling situations, that addressing smugglers is the 

minimum agreeable level of response by states to the situation, or that associating the 

situation to smugglers fulfils other state goals.  

It argued that the first of these ideas was untenable, due to the evidence that these situations 

are not only the result of the actions of smugglers, but also of broader economic, political 

and societal factors. The second idea it suggested was possible: that it was likely that one 

of the reasons why smugglers have been the focus of smuggling treaties is because this 

represents a minimum level of agreement between states. However, it also argued that this 

solution still raised questions as to why such onerous measures, with at least some level 

of political and societal cost, would be agreed. It therefore suggested that the third of these 

conclusions must also be an important element of why states address smuggling through 

international law: that associating the situation to smugglers fulfils other state goals. 

In this, it suggested that the smuggler has been such a prominent part of smuggling treaties 

because, in identifying the smuggler as the source of the transnational element of 

smuggling, states are able to deflect responsibility onto smugglers for the harm caused by 

the situation as a whole. It argued that the way that smuggling has been framed as resulting 

from the actions of individuals and groups enables responsibility for the wider situation to 
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be narrowed down to the involvement of smugglers operating outside and beyond the 

nation state. This correspondingly obscures the broader causes of the situation, including 

the responsibility of governments and other societal actors. This means that smugglers can 

be identified as causal for a situation without the need to address other factors driving the 

situation. It also argued, as a corollary, that this designation of responsibility enables states 

to be seen as addressing the situation in its entirety solely through combatting smugglers. 

In identifying smugglers as the cause, and in agreeing measures to combat smugglers 

through multilateral treaties, states ensure that measures contained within these treaties 

also provide the solution to the situation, in the form of combatting the smuggler. In short: 

the identification of smugglers as causal of a situation through international law enables 

states to deflect responsibility for the situation from themselves and to claim that 

combatting smugglers will solve the situation. 

This chapter concluded by suggesting that this causal attribution of the situation to the 

smuggler, and this use of smuggling treaties as a means to assuage the situation through 

combatting the smuggler, has both societal and individual consequences. This narrowing 

down of the situation to one actor was argued as risking that the wider situation remains 

unaddressed, both allowing for the situation to continue and for state action against 

smugglers to continue over the longer term, with the potential that this focus leads to a 

greater role for professional smugglers. It also suggested that this association with the 

smuggler as an outsider, in terms of minority and non-national groups, has the potential 

for negative consequences for other members of those groups, and for a positioning of the 

smuggler as being outside the protection of the law. Related to and in conjunction to this, 

it argued that this association of the smuggler with the situation risks responses against 

persons involved in smuggling that are likely disproportionate to the role they play in 

creating the situation. It also suggested that it risks the identification of smuggled persons 

as passive objects within the process and the minimisation of their status as rights-holders. 

Ultimately, this idea of the role of the smuggler adds to the other accounts advanced here 

and is not aimed at contradicting the positions they advance. What it does add, though, is 

an additional, important understanding of why states have used international law – an 

understanding rooted both in the reasons for the development of smuggling treaties and in 

the form the treaties take to respond to smuggling. It suggests that it is not only a 

combination of the factors that make certain situations important and the relative ease of 

taking actions through a treaty, nor is it only the advantages in terms of projecting 

sovereignty or in advancing global ambitions, that have led to states addressing smuggling 

in international law. As important, it is argued, is that smuggling treaties enable the causal 

identification of these situations with the smuggler, and that through this identification, 

states are provided with a way of being seen to address the situation: through taking 

measures against the smuggler. 
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CHAPTER 11: CONCLUSIONS 

Smuggling as a term has been hard to avoid in the first decades of the 21st century, 

particularly in the Global North and perhaps especially in Europe. Its use has been 

extensive in political speech and the media as shorthand for both the voluntary and forced 

movement of people across international borders, most often across the sea. However, 

smuggling is also a term used to describe the clandestine movement of goods across an 

international border. It describes two actions which might appear similar on some levels, 

but which are totally different in terms of that which is smuggled: human beings on the 

one hand, and inanimate objects on the other.  

The question of why smuggling as a term was chosen for use in the 2000 Migrant 

Smuggling Protocol (MSP) was the impetus for the development of this work – what did 

it mean that states had chosen a term historically used in the smuggling of goods for the 

facilitated movement of persons? This initial question led to a deeper look at the ways in 

which international law has addressed smuggling, and the incongruities therein. 

Ultimately, it raised the question of “How has smuggling as a concept been addressed in 

international law, and to what purposes have states used international law to address 

smuggling?”  

This was a question for which no clear answer could be found prior to this work, either in 

international law itself or in the literature. Smuggling situations – whether related to 

controlled substances, obscenity, the movement of persons or cultural artefacts – have 

been extensively and well-considered across several texts. However, the idea of smuggling 

as a concept transcending these situations or individual treaties, and in that sense providing 

a link between them, had been left undiscussed. 

Engaging with smuggling as a concept in international law seemed important for two 

reasons. Firstly, given the number and scope of treaties that address smuggling, and the 

prominence of these treaties – including the Migrant Smuggling Protocol – the ways in 

which these treaties are linked seemed a critical question to ask. The potential for a 

reflection on smuggling to recast understandings of existing treaties through the lens of 

smuggling as the departure point, rather than the situation the treaty tries to address, 

seemed to offer the possibility of developing new perceptions of these treaties and the 

common links between them in a novel way. In turn, this was considered as having the 

potential to enable both further engagement with existing treaties that address smuggling 

and with future treaties that may be developed. The contribution of this approach would 

assist in new reflections on the assumptions and purposes that lead to the inclusion of 

treaty provisions designed to address smuggling, as well as on how and why treaties as a 

whole frame the smuggling situation they seek to address.  
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Secondly, considering this question also seemed important given the role that addressing 

smuggling plays and has played in law and politics globally. Smuggling has been a 

political priority for states for several decades, with the smuggling of persons a key 

political issue, particularly in the Global North, since at least the end of the 20th century. 

In that sense, it has also been an important political issue for governments and persons 

living in the Global South, positioned on the outside of barriers introduced to address the 

smuggling of persons, and required to support compliance with those barriers. Beginning 

prior to concern about smuggled persons, but continuing contemporaneously with such 

concern, has been the global drive against the smuggling of controlled substances. This 

has had equal, and at times perhaps greater, prominence. From military intervention in 

foreign jurisdictions, to legislative and law enforcement-led suppression activities 

domestically, measures to address drugs smuggling had a major impact on the lives of 

persons across the world for a large part of the 20th century, and have continued to do so 

during the first decades of the 21st century. These, and other smuggling-related policies 

and debates, have taken place in parallel to the development and conclusion of further 

treaties designed to harmonise and coordinate state action against smuggling, which also 

have multiple impacts, particularly at borders.  

To answer the research question of how and why smuggling has been addressed in 

international law, this work considered a number of aspects related to the idea of 

smuggling as a concept and, in doing so, made four central claims.  

Claim 1: Smuggling has been addressed with little coherency in international law 

The first of these claims argued that, to date, there has been little coherence in how 

smuggling has been addressed in international law. While the unlawful movement of 

goods or people across a border has been dealt with across a range of treaties, it was 

asserted that international law as a whole has nevertheless suffered from a lack of 

terminological homogeneity when it comes to addressing these actions.  

As outlined in chapter two of this work, ‘smuggling’ as a term has been little used in 

international law and did not feature in the English-language title of any multilateral treaty 

before the Migrant Smuggling Protocol. Indeed, terms derived from ‘traffic’ have been 

much more common in use to describe obligations to prevent, criminalise or take any other 

positive action against the illicit movement of goods or people across an international 

border. Nevertheless, coherence around the use of the term ‘traffic’, or further terms used 

to describe these actions, is also absent. This is further complicated by a lack of linguistic 

consistency within treaties, meaning that different language versions of the same treaties 

do not form a logical pattern that would enable a level of certainty as to an intentional 

designation of terms as having a particular meaning in international law. The most striking 

of these is in relation to the Migrant Smuggling and Trafficking in Persons Protocols to 

the CTOC. While these protocols have been in part billed as an attempt to clarify the 
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difference between the two actions, they are not terminologically consistent in how 

smuggling and trafficking are referred to across their different official language versions 

when compared to the Firearms Protocol. At the same time, little exists in the literature 

that seeks to understand smuggling as a concept within international law. While several 

extensive and relevant works look into smuggling situations and international law, there 

has to date been no work that seeks to understand potential connections between these 

situations and the treaties introduced to address them through the concept of smuggling. 

As a consequence, no understanding of how international law engages with smuggling 

currently exists.  

In making this first claim, a definition of smuggling for the purposes of this work was 

nevertheless identified and advanced. This definition was both rooted in existing 

definitions and intended to be as wide as possible, to enable the consideration of a range 

of treaties within the ambit of smuggling as a concept. To do so, this work started by 

considering definitions that had been developed out of the CTOC process, in particular 

those definitions that aimed at distinguishing migrant smuggling from trafficking in 

persons. It considered this in light of other potential definitions and in particular reflected 

on the provisions of the treaties themselves, building a definition that both drew from 

treaties considered in this work and could be applied to them. This definition was set out 

as the facilitated, unlawful movement of goods or persons across an international border.  

Several elements are found within this definition. They include a) the requirement that 

smuggling involves an actor, meaning that the self-movement of people or natural 

occurrences that move items across a border are not smuggling; b) that the movement is 

unlawful, either because prohibitions exist forbidding the entry of that good or person 

completely, or under the conditions in which they or it are moved; and c) that an 

international border must be crossed. In that sense it was argued that the definition of 

smuggling can overlap with other, similar actions, particularly when looking at definitions 

of trafficking and illicit trade. However, smuggling refers to the specific action of the illicit 

border crossing, and in that sense can take place within the context of these broader 

activities, although it does not have to.  

Claim 2: Smuggling treaties exist as a coherent body of international law 

The second claim made within this work, in light of the lack of clarity in how smuggling 

has been addressed in international law, was that smuggling treaties are nevertheless 

identifiable when we consider smuggling as a concept and, further, that these treaties 

constitute a coherent body of international law.  

To make this claim, the work first described the content and development of treaties from 

1890 to the present day that in whole or part sought to address the facilitated, unlawful 

movement of goods or persons across an international border. These treaties were grouped 

into four temporal clusters. For each treaty identified, the process that led to its conclusion 
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and its provisions themselves were described, with a particular focus on the role that 

addressing smuggling played as an expressed or identified driver, and as an explicit aim 

and substantive part of the treaty.  

The first of these clusters began in chapter three with the Brussels Conference Act (BCA) 

of 1890 and concluded with the peace treaties at the end of the First World War. With the 

BCA, aimed at suppressing the slave, firearms and liquor trades in Africa, it was argued 

that smuggling was presented within its development and provisions as a moral and 

political issue that required the extension of European control within the interior and over 

the seas surrounding Africa. In that sense, it was suggested that the treaty provided the 

legal basis for the extension of empire in Africa through its smuggling provisions. Four 

early 20th century treaties that included measures to address smuggling were then looked 

at, beginning with two early treaties on trafficking in persons: the 1904 and 1910 White 

Slave Traffic Agreement and Convention, which contained measures designed to address 

the forced movement of women for the purposes of sex work, and came about during a 

period of intense concern about the role of women in society. These were followed by the 

1910 Obscene Publications Agreement, which aimed at preventing the distribution of 

obscenity within Europe, and the 1912 Opium Convention, aimed at preventing the 

cultivation and circulation of opium, including addressing smuggling into and out of China 

from and to the East Asian colonies of European empires. The section concluded with a 

discussion on how these situations were addressed in the treaties concluding the First 

World War. For each of these treaties, it was argued that smuggling was a central element 

of focus: while they purported to consider situations wider than smuggling alone, they 

nevertheless each contained multiple provisions aimed at suppressing smuggling in 

respect of persons, obscenity and, to some extent, controlled substances. 

The second cluster, in chapter four, considered treaties developed during the time period 

commensurate with the existence of the League of Nations. This included the 1921 

Trafficking in Women and Children Convention, which followed and expanded on the 

white slavery treaties, and the 1923 Obscene Publications Convention, building on the 

1910 Obscene Publications Agreement. It also included a discussion on the 1925 Opium 

Agreement and Convention, attempting to restrict the cultivation and address the supply 

of opium and other substances; the 1925 Arms Traffic Convention (concluded but never 

in force); the 1926 Slavery Convention and the 1929 Counterfeit Currency Convention, 

which aimed at preventing the circulation of fraudulent currency in Europe. In the 1930s, 

the focus was substantively on two drugs conventions: the 1931 Narcotic Drugs 

Convention, aimed at better controlling the licit market in controlled substances, and the 

1936 Drugs Trafficking Convention, the first to explicitly look at illicit production and the 

smuggling of controlled substances, as well as considering two treaties that revised older 

conventions. Here, too, it was suggested that smuggling was a common thread across the 
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treaties, with provisions most frequently aimed at addressing situations through preventing 

and responding to smuggling.  

In chapter five, the third cluster considered treaties developed from 1948 to 1990. This 

began with the 1949 Suppression of the Traffic in Persons Convention, which aimed at 

restricting sex work and extending provisions against international trafficking, and was 

followed by the 1956 Supplementary Slavery Convention, which extend the scope of the 

1926 Slavery Convention. It next considered the 1961 Single Convention, aimed at 

consolidating all previous drugs treaties, but ultimately excluding the 1936 Drugs 

Trafficking Convention, and which was soon supplemented by the 1971 Psychotropic 

Drugs Convention, which brought in controls over what were termed ‘psychotropic’ 

substances. The cluster also included the 1970 Trafficking in Cultural Property Convention 

and the 1973 Convention on International Trade in Endangered Species of Wild Fauna and 

Flora, both of which extended smuggling provisions to new areas: cultural property and 

wildlife, respectively. The former of these was also included alongside drug smuggling as 

an annex to the 1977 Nairobi Convention, which sought to harmonise cooperation on 

customs matters, including smuggling. The final two treaties considered in this chapter 

were the 1988 Drugs Trafficking and 1990 Migrant Workers Conventions. The former 

dealt extensively with the smuggling of drugs, as well as their illicit production and 

manufacture, while the latter dealt marginally with the smuggling of people. Here, again, 

it was suggested that smuggling was a common theme throughout the treaties: while this 

was not their only focus, the fight against smugglers and the influence they brought in 

from outside were identified as major reasons for the development of these treaties and 

substantially reflected in how their provisions were framed. 

This final set of treaties, examined in chapter six, were termed the Convention against 

Transnational Organized Crime and beyond. These treaties were separately clustered due 

to the specific ways the CTOC, and in particular its three protocols, engaged with the issue 

of smuggling, and the efforts made to distinguish the actions they addressed from one 

another. After introducing the CTOC, the chapter considered each protocol at length and 

the ways in which they engaged with, respectively, the smuggling of migrants, trafficking 

in persons and trafficking in firearms. This chapter also included two newer treaties: the 

2003 Framework Convention on Tobacco Control and its 2012 Protocol to Eliminate the 

Illicit Trade in Tobacco, both of which, to a lesser and a greater extent respectively, also 

sought to address the smuggling of tobacco and tobacco products. In analysing these 

protocols, it again argued that a substantial part of their focus was on measures to address 

smuggling, with the development of the Migrant Smuggling and Trafficking in Persons 

Protocols in particular identifying the situation as rooted in the role of smugglers and the 

transnational illicit trade. 

Established in the discussion of these treaties was an understanding that smuggling as a 

concept, and measures to address it, have indeed existed within international law both for 
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a long period of time and across a range of situations. The question posed in chapter seven, 

though, was the extent to which these treaties could be considered more than an arbitrary 

collection addressing a similar concept and whether, instead, it could be argued that they 

form a common body of international law. In other words, the chapter explored whether 

these treaties exist as a group of treaties that all happen to address smuggling, or whether 

it is possible to argue that they are smuggling treaties within international law. 

Two lines of inquiry were undertaken to answer this question. Firstly, the question of 

commonalities across the treaties in terms of their provisions was considered. In assessing 

this question, the chapter reflected on the extent to which smuggling has been approached 

in a common way, despite the differences in situation each treaty sought to address. To do 

so, it first considered those provisions that have occurred across all, or virtually all, 

treaties; those provisions found only inconsistently across the treaties; what these 

provisions aim to achieve and why differences might exist. It argued that despite the 

differing situations, the treaties considered have indeed taken many approaches in 

common to address smuggling, with several provisions appearing consistently across all 

or the vast majority of treaties. These include measures to penalise those involved and to 

support the prosecution of smugglers operating across international borders; information-

sharing requirements and mechanisms, and the use of import and export restrictions. 

Where differences did occur, these tended to be related to changes over time, and it was 

argued that there has been no particular pattern in the inclusion or exclusion of provisions 

relating to the situations these treaties try to address. In other words, it was argued that it 

does not appear to be the case that smuggling has been dealt with differently depending 

on the situation or whether the ‘object’ of smuggling is a person, an animal or a substance. 

Rather, the opposite is true, with the same provisions being seen across widely varied 

situations. 

Secondly, the chapter looked for evidence of a direct relationship between these treaties. 

To do this, it began by considering textual reference made within the treaties, so referral 

to other smuggling treaties within the preamble or substantive provisions of the treaties. 

In doing so, it was able to identify three groups of interconnected treaties: treaties related 

to the Brussels Conference Act, treaties connected to the International Opium Convention, 

and treaties linked to the White Slave Trade Agreement. These groupings encompassed a 

variety of situations and demonstrated links beyond those that would be normally 

associated. These textual groupings showed in particular both that the treaties are highly 

interlinked with each other and that they are rarely linked to other treaties that do not 

address smuggling. Although some of these treaties were not textually linked to others at 

all, the second part of this chapter, which looked at reference within official 

documentation, interpretation guides or treaty drafters’ records, indicated a strong 

association between all treaties. Connections were identified between treaties not textually 

linked, and additional and differing ties were identified between those already textually 
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linked. That is not to say that drafters did not seek to distinguish treaties from one another, 

but that the treaties discussed here, and not others, predominantly served as the reference 

point for distinction. 

Ultimately, this chapter argued that despite differences in nomenclature and focus 

situation, smuggling as a concept can be seen coherently across a range of treaties. These 

treaties have been linked to each other across time and situation, and have a predominantly 

common approach to addressing smuggling, one that focuses in particular on prevention, 

penalisation of the smuggler, and measures to support the prosecution of actors operating 

across different jurisdictions. While these treaties are also part of other groupings – for 

example, related to controlled substances or migration – it was argued that it is also 

possible to talk about them as a body of international law: as smuggling treaties. 

Claim 3: Smuggling treaties perform important functions for states beyond addressing 

smuggling 

The third claim made within this work took the existence of smuggling treaties as a 

departure point and turned to the second part of the question posed at the start of this work: 

“to what purpose have states used international law to address smuggling?” It argued that 

smuggling treaties have generally not only been introduced to address smuggling, but also 

to mitigate a situation whereby society, or sections thereof, feel threatened by an external 

force. Smuggling treaties, it posited, fulfil several purposes in relation to that external 

force, including reducing perceptions of that threat and bolstering the perception of the 

nation state as the unit of organisation most suited to deal with that threat. Moreover, it 

suggested that smuggling treaties also have an important role in transferring perceptions 

of responsibility for a situation, one that diverts responsibility from wider, contextual 

factors onto the smuggler. 

To make this claim, in chapter eight it first considered accounts that could be identified in 

the literature that have sought to explain why states address smuggling and why they might 

do so through international law. The first of these – the preferences and externalities 

account – suggested that certain smuggling situations reach the international level due to 

the relative strengths of different external forces that put pressure on governments to act; 

the ability of those benefitting from the smuggling to resist those forces, and the power of 

the government to encourage or compel other states to conclude an agreement. In this, it 

suggested treaties as being the response to those pressures due to the relatively lower 

political and social costs they entail compared to domestic measures.   

The second of these – the moral panic and prohibition regimes account – suggested that, 

at least for some of these treaties, a sense of moral panic around a certain situation leads 

to the conclusion of smuggling treaties. Moral panic is a sociological concept used to 

describe situations where a person or group is identified in society as a threat to its values 

and interests far beyond that of which they are capable, eliciting a moral, social or political 
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response to address the threat. Prohibition regimes are a concept that builds on this and 

argues that in some situations, heightened moral concern drives the development of 

international legal regimes to assuage societal-level panic and promote moral values. This 

account argues that certain smuggling situations have given rise to this concern, and 

treaties have been a way to both assuage it and to promote the morality behind the drive 

for prohibition. 

The third account – sovereignty and the nation state – suggests that the purpose of 

addressing smuggling is to bolster an understanding of the nation state as a unit of 

organisation. In the face of the challenges posed by globalisation and growing 

interconnectivity, this work argues that addressing smuggling is way to symbolically 

demonstrate state power at the site of the border. Action against smuggling is argued as a 

means to identify both the wider situation as being external to the nation state, and the 

nation state as being the logical unit of organisation for protection from that situation. 

Treaties, then, act to confirm the utility of the nation state, by requiring the introduction 

of measures that demonstrate the nation state as guarding against the threat of the 

smuggling situation. 

Considering these accounts in light of the treaties themselves, their texts, official 

documents, and the literature around their development led to an argument that, while each 

of the three accounts provides a solid and well-considered understanding of why 

smuggling has been addressed in international law, and adds a different perspective as to 

why the treaties were developed, these arguments are unable to completely answer the 

question of why states use international law to address smuggling. In particular, it was 

suggested that further explanation was needed for the prominence given to transnationality 

and the role of the smuggler both in the treaties and in the reasons for their development.  

To come to this conclusion, chapter nine first revisited the expressed purposes within the 

treaty texts and the purposes that could be implied from those texts. It further determined 

whether any purposes could be gleaned from the records of the conferences developing 

the conventions and from the literature on the treaties. As before, it undertook this 

investigation chronologically, beginning with the Brussels Conference Act and ending 

with the Protocol to Eliminate Illicit Trade in Tobacco.  

While these purposes were often widely varied on the surface, at a basic level it was 

suggested that smuggling treaties almost universally have purposes that can be grouped 

into two categories. On the one hand, they are situated as responding to humanitarian 

concern, meaning that some sort of individual or societal harm is cited as a reason for 

development of the treaty. This has ranged from concern about the slave trade in Africa, 

in the case of the BCA, to concern around the hunting of wildlife and the use of controlled 

substances by particular populations, among others. That these aims are described as 

humanitarian is of course not to say that the intent behind them has been based on a 
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particular conception of human good. Rather, ‘humanitarian’ here relates to how their 

purposes have been presented, whether or not there have been empirical grounds for the 

concern or whether indeed the treaty sought to address the harm. On the other hand, this 

work suggested that smuggling treaties have also been identified as a necessary response 

due to the transnational nature of smuggling: that a treaty is needed because the situation 

involves two or more states and because the threat has been identified as being introduced 

from an ‘outside’ element. It argued in particular that this transnational element has 

identified the existence of transnational actors outside the nation state as a reason for the 

conclusion of the treaty.  

This work further contended that if the treaties themselves have frequently revolved 

around the twin issues of the humanitarian consequences of a situation and the 

transnational nature of smuggling, then it is also true to say that the humanitarian 

consequences of a situation as a driver of action have received greater attention than the 

transnational element, and that the humanitarian has been the element most considered in 

understandings of the development of smuggling treaties. In the accounts discussed earlier 

– particularly the preferences and externalities account, and the moral panic and 

prohibition regimes account – the emphasis has been on why the situation has been 

perceived as causing harm, rather than on why the nature of smuggling as a transnational 

action has been identified as a reason for the conclusion of treaties. It was argued that 

looking deeper at the transnational element is therefore important, given its close 

relationship to the question of why a treaty has been created and why national measures 

alone would not have achieved states’ aims, as well as the prominence this reason has in 

the texts and discussions around the treaties.  

Looking at this transnational rationale, it was argued therefore that these treaties must 

fulfil a further purpose for states. The purpose, chapter ten suggested, is to identify the 

situation as one driven by external actors – smugglers – introducing the harmful situation 

from outside the nation state. This, it was contended, allows states both to identify 

smugglers as causal of the situation as a whole, and to thereby deflect wider responsibility 

for that situation. It also suggested that this framing allows states to propose a way to end 

the situation: through the combatting of smugglers.  

To make this argument, the chapter began by revisiting the transnational element of the 

rationale for developing smuggling treaties. It was posited that not only has the 

transnational element been an important expressed driver for the development of 

smuggling treaties, but that this element has not existed in the abstract and has been largely 

associated with the idea of the smuggler as an actor. It further argued that the smuggler 

has in fact been identified within the treaties not only as an important part of the situation, 

but very frequently as causal of the situation as a whole, and that it is towards the smuggler, 

and not the broader causes of the situation, that smuggling treaties, too, have been directed.  
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The chapter considered three possible reasons for this attribution of causality with the 

smuggler and for the focus on the smuggler in the measures mandated by treaties in 

response. Initially, it considered the idea that smugglers have been identified as causal as 

they are indeed the main cause of smuggling situations. It argued, however, that this idea 

was untenable, due to the evidence that these situations are the result not only of the actions 

of smugglers, but also of broader economic, political and societal factors. While smugglers 

are of course a factor in the creation of these situations, it suggested a myriad of other 

factors are also contributory, from societal demand to economic conditions, despite treaties 

focusing on the smuggler.  

This chapter then introduced and considered the proposition that one of the reasons why 

smugglers have been the focus of smuggling treaties is because this represents a minimum 

level of agreement between states, a level that addresses the situation without heavy 

political or societal costs. While suggesting this as certainly a possible reason, it argued 

that smuggling treaties have involved quite onerous measures, with at least some level of 

political and societal cost, be it in the form of resistance to regulation, extensive customs 

and border regimes, or military force against smugglers. It therefore suggested that this 

argument is also not totally satisfactory in explaining the prominence given to the 

smuggler. 

A further proposition that must also be an important element in explaining why states 

address smuggling through international law was therefore advanced: that of identifying 

smugglers as causal of the situation. It argued that this attribution of causality to the actions 

of individuals and groups of smugglers achieves two purposes for states. On the one hand, 

it suggested that this approach enables responsibility for the wider situation to be narrowed 

down to the involvement of persons operating outside the nation state. Correspondingly, 

it is a way to obscure the broader causes of the situation, and the responsibility of 

governments and other societal actors for that situation. On the other hand, it argued that 

this identification enables states to be seen as addressing the situation in its entirety solely 

through combatting smugglers. In other words, it suggested that in identifying smugglers 

as the cause of the situation, and in agreeing measures to combat smugglers in treaties, 

smuggling treaties both divert responsibility for the situation away from states, and 

provide the solution to the situation, in the form of combatting the smuggler. The purpose 

of smuggling treaties is therefore, at least in part, to identify the smuggler as both the cause 

of the harm identified in the situation, and the way to address that harm. 

Claim 4: The attribution of responsibility to smugglers has societal and individual 

consequences 

Building on this analysis, the final claim made in this work is that this attribution of 

responsibility to smugglers has consequences beyond purely obscuring the responsibility 

of states for a situation, entailing quite substantial societal and individual costs. It argued 
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that this focus on the smuggler as the primary cause of smuggling as a broader concept 

risks that the wider situation remains unaddressed. This in turn has potential to allow for 

the situation and for state action against smugglers to continue over a longer term. Further 

to this, the work also posited that this focus on the smuggler without addressing the 

underlying situation risks strengthening both the involvement of organised criminality, as 

border measures require more specialisation, and the economy of the border, as it becomes 

more lucrative to police against smugglers.  

This association with the smuggler was also identified as not being neutral, with it being 

clear from the treaties and their development that the smuggler is often presented as 

infiltrating from ‘outsider’ groups into dominant majorities. This designation, it was 

argued, has the potential for societal consequences in terms of the association of the 

situation with minority and non-national groups. In designating smugglers as causal for a 

situation, and the situation as harmful to society, this identification of smugglers and 

smuggling with minority groups risks reaffirming structural racism and discrimination 

against those groups by positing them as responsible for the introduction of the perceived 

harm.  

On an individual level, the work argued that this focus on the smuggler as responsible for 

the situation also risks a response against the smuggler that is likely disproportionate to 

the role they play in creating the situation. In particular, there is the potential that 

smugglers are targeted with state violence and force beyond that required to end their part 

in the situation: if complex causes are narrowed down to one actor, the response against 

that one actor is likely to be beyond their role in the situation. Related to this, it was also 

argued that this association with the smugglers as causal both risks that, and explains why, 

smuggled persons are identified passively within the treaties and why references to them 

as rights-bearing individuals who should be engaged in discussions around their status 

have been sparce. By attributing responsibility for the situation to the smuggler, 

consideration of the role of smuggled persons in also making decisions or in having those 

decisions narrowed down or removed by larger economic, social and political forces, is 

also restricted. 

Bringing these claims together 

Ultimately, and bringing these four claims together, the argument made in this work is that 

smuggling is a concept that exists in international law and, moreover, through looking at 

multilateral treaties through the lens of smuggling, it is possible to identify smuggling 

treaties as a coherent body of international law. These treaties approach smuggling in a 

largely common way: one that focuses on penalisation, information sharing and 

restrictions at the border as the way to address the broader harm perceived as resulting 

from the smuggling situation. The creation of these treaties is often a response to pressure 

brought to bear on states due to the perceived harm caused by the situation. Treaties can 
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be seen as both a way to address this harm and to bolster the idea that the nation state is 

the unit of organisation suitable for addressing such harms. More than this, however, the 

way that smuggling treaties are designed assists states in deflecting responsibility for the 

situation from government and societal actors, and instead enables identification of this 

responsibility with the smuggler, who becomes both the cause and solution to the situation. 

This leads to particular and negative consequences for smugglers, smuggled persons and 

society in general.  

This work has been a first, if extensive, step into the question of smuggling and 

international law, and one that seemed necessary given the literature gap that existed. 

Many questions and avenues of research remain outstanding, which could not be answered 

due to the emphasis given on identifying smuggling treaties themselves and in exploring 

reasons for their conclusion. These questions include, not least, looking further into the 

reasons for the development and form of smuggling treaties – in particular, an exploration 

of the perspectives of the Global South in the development of and adherence to smuggling 

treaties, especially in light of the onerous obligations which the treaties frequently require 

them to undertake. In this regard, detailed research into the role of smuggling and empire 

could be particularly valuable, especially in light of the history of the BCA, but also due 

to the other instances in which smuggling treaties have intertwined with the imperial 

project of European states. Social science research looking at the implementation of 

smuggling treaties across the common provisions identified in this work could also be 

carried out, building a more detailed picture of the consequences for smugglers of this 

approach to treaties which centres on their role. The role of non-state actors, both civic 

groups and companies, and their respective interests in the development of smuggling 

treaties was also prominent in much of the discussion on the development of smuggling 

treaties, and could be further explored. In particular, the interaction between these actors’ 

interests and the relative strengths and weaknesses of provisions, and their reactions to the 

conclusions of treaties they promoted, could give more depth to understandings of 

smuggling in international law. 

With the understanding developed here it nevertheless seems possible to begin to see 

treaties that address smuggling in a new way. One that posits them less as neutral or 

focused on harm reduction, and instead as much more complex treaties that largely target 

one particular actor and often fail to challenge the broader and underlying causes of the 

situation. One that also understands more clearly that measures proposed in any new 

smuggling treaties are less likely to have been tailored to, and responsive to, that specific 

situation, but have rather, at least in part, come from another source – from other treaties 

– each with their own history and influences, and which are likely to have been designed 

to favour the interests of powerful actors and groups. One that helps to make it clearer that 

smuggling treaties, whether intentionally designed as such or not, are likely to have 

identified smugglers as causally responsible for the situation they seek to address in a way 
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that is far beyond smugglers’ actual involvement. This new approach suggests that in 

understanding smuggling and how to end smuggling situations through the lens of 

smuggling treaties, we see how they place a burden on and introduce violence against 

smugglers and smuggled persons in exchange for the evasion of hard questions around the 

nature of the clandestine economy. It also shows how, ultimately, these treaties perpetuate 

the myth that it is smugglers themselves who drive smuggling situations and how, in doing 

so, the treaties continue to obscure the societal, economic and political decisions that lie 

beneath and often remain unaddressed.  
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