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THE WAY THEY PLAY: MUSICIAN 
VULNERABILITY IN AN EMPLOYMENT 
CONTEXT 
Heather Kurzbauer* 

Symphonic Metamorphoses maps the vulnerabilities of orchestral musicians in 
uncertain job markets in the Netherlands and the United States. While a great 
deal of academic attention has been paid to precarity in a multiplicity of sectors, 
musicians, the original gig workers, have escaped extensive focus. The 21st century 
interplay of efficiency-driven cultural policies, general downward trends in cultural 
financing, and the devastating impact of COVID-19 has exacerbated working 
musicians' employment. The story of their quest for fair remuneration and acceptable 
employment conditions parallels challenges faced by precarious workers in other 
sectors. Placing Dutch musicians on center stage, this article introduces the reader 
to several strata of vulnerability. 
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Heather Kurzbauer was awarded a doctorate on 
1 June 2022 for her thesis Symphonic Metamor 
phoses. Variations on vulnerability: orchestral musi 
cians' employment in times of crisis. Her supervisor 
was prof.mr. E. Verhulp (UvA). Her co-supervisor was 
prof.dr, B.P. ter Haar (RuG). 

To set the stage: auditions and orchestras 
One of the precious few violin soloists and a chamber 
musician at the very top of her game, Janine Jansen, 
is highly critical of the competitive system inherent to 
'making it' in all levels of the music profession, from 
the soloist on center stage to orchestral members. 

'Musicians should focus on what they love and live for, music. 
Neither solo competitions nor orchestral auditions have any 
thing to do with real music-making, in fact, they often destroy 
the musician that lies within because players are forced into 
a technical mold that has little to do with artistic expression'.' 

The great Hungarian 20th century pianist and 
composer, Béla Bartók and other luminaries in the 
profession concur with Jansen. 'Competitions are for 
horses, not artists: Yet, competitions and not proven 
success at actually playing in an orchestra as we 
soon shall see, is the key that opens the door for the 
select few who secure a place within the orchestral 
profession. 

In the early and mid-20th century, the great mae 
stros of the 20th century handpicked their musicians 
often 'trading' or even poaching solo players from 
other fine orchestras." Cronyism and protection- 
ism often played a role in determining who would 
win an audition or even be given a chance to play. 
Present-day orchestras show some variance in audi 
tion procedures with regard to the composition and 
number of audition committee members and voting 
procedures. In many major orchestras, an audition 
committee (AC) holds the majority of the votes. The 
way in which an orchestra goes about selecting a 
new member tells volumes about the orchestra as it 
discloses information on how the orchestra operates 
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1 Author's interview with Janine 
Jansen, June 25, 2015. 

2 The archives of the New York 
Philharmonic are replete with 
reports of principal player 
'poaching' in the 1940s-50s. 
Consult http://archives.nyphil. 
orglindex.phplsearch?. 
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3 As reported to the author 
about the Metropolitan Opera 
Orchestra auditions. 

4 Information gleaned from 
comments by the Berlin Phil 
harmonic's legendary low hom 
player, Fergus McWilliam. 

Reprinted from a Polyphonic 
panel discussion, excerpts at: 
https:/!www.hornmatters.com/ 
2010106/auditioning-ber/in 
philharmonicl. 

5 Forfait is a term that refers 
to compensated preparation 
hours. 

6 In Dutch, 'arbeidsovereen 
komst voor onbepaalde 
tijd', literally 'an employment 
contract of infinite duration' 
or permanent contract. 

7 Author's translation, see art. 
7:667 DCC (entry into force 
1 January 1992). 

8 KCO refers to the Dutch, 
Koninklijk Concertgebouw 
orkest whereas RCO refers 
to the English translation, 
Royal Concertgebouw 
Orchestra. 

9 In Dutch, Collectieve 
Arbeidsovereenkomst 
Remplaçanten Neder 
landse Orkesten 1 november 
2000-31 oktober 2001, 
ongewijzigd verlengd tot en 
met 31 maart 2002. 

10 Ibid., article 3(2). 
11 Excerpts taken from discus 

sions with Tiziana Pintus in 
2015, 2016. 
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and reveals aspects of the orchestra's internal culture 
and traditions. The selection process also is telling 
with regard to the extent of the music director's (MD) 
power. In some orchestras, the MD holds veto power, 
in others the MD has a 'vague veto power'3 and in 
many orchestras, the MD has one vote just like the 
other orchestral members who serve on the AC. 

Blind auditions: from behind the screen 
Aside from the venerated Berlin Philharmonic.' the 
majority of 21st century orchestras apply a 'blind 
audition' procedure for preliminary rounds in which 
the candidates who play, perform behind a screen. 
According to audition conventions dating back to 
the last three decades of the 20th century in most 
orchestral jurisdictions, the screen that blocks visual 
contact between the candidate and the committee is 
removed for the final round for which a chosen few 
are selected to perform. In the pages devoted to dis 
crimination, I move forward on the issue of whether or 
not blind auditions aid in diversifying the membership 
of orchestras. 

In this brief introduction to a small part of my re 
search, two pieces of Dutch jurisprudence showcase 
musician vulnerabilities. 

Substitute musicians akin to their 
'regular' contracted orchestral 
colleagues are responsible to 
be prepared fully by the time the 
first rehearsal begins. But unlike 
the 'regular' players, substitutes 
do not benefit from the forfait 
nor do they receive pension 
benefits, instrument insurance 
and other assorted extras 

Pintus v. Concertgebouworkest 
Maria Tiziana Pintus, an Amsterdam-based Italian 
violinist, received her advanced performance diploma 
at the Utrecht Conservatory in the early 1 990s and 
became active on the orchestral freelance scene 
shortly thereafter. She was invited to perform regu 
larly in both the first and second violin sections in the 
Royal Concertgebouw Orchestra (RCO) between 
1995-2003. The nature of her work in the orchestra 
was to play the violin under a series of fixed contracts 
in both first and second violin sections, taking part in 
all performance-related musical activities: rehearsals, 
concerts, recording sessions and tours. Preparation 
for these musical activities was not compensated: 
substitute musicians akin to their 'regular' contracted 
orchestral colleagues are responsible to be prepared 
fully by the time the first rehearsal begins. But un- 
like the 'regular' players, substitutes do not benefit 
from the forfait nor do they receive pension benefits, 
instrument insurance and other assorted extras. 5 

It is the inner workings and outer applicability of 
this series of contracts, the duration of the work com 
pleted, the differences, or lack thereof, in performing 
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in a first and/or second violin section that lie at the 
crux of the litigation. Ms. Pintus asserted the claim 
that her regular freelance work contracted through 
the RCO's Stichting Remplaçanten (Freelancers 
Foundation) following a fourth employment contract 
entitled her to a permanent contract.6 Yet, without 
'winning' an audition for a specific first or second 
violin position, what type of contract would have 
answered to her claim? 

Dutch employment legislation and Pintus: 
consecutive fixed term contracts 
The relevant articles of Dutch employment legislation 
with reference to the Pintus case are found in the 
Dutch Civil Code (DCC) Section 7.10.9. End of an 
employment agreement. Under the terms set forth 
in article 7:667 DCC, an employment agreement 
is terminated when either the time period that has 
been contractually agreed upon or the time period 
agreed upon by law or 'common usage' expires.' 
The subsequent article, article 7:668 DCC Tacit 
continuation of a fixed-term employment agreement 
and article 7 :6 68a DCC The chain of fixed-term 
employment agreements were leading. As of 1 July 
2015, the chain of fixed term contracts was modified 
from a maximum of three contracts in three years with 
an intervening interval of three months, to a maximum 
of three contracts in two years with an interval of 
maximum six months. 

According to Ms. Pintus' understanding of the 
chain rule as expressed in article 7:668a DCC, she 
was legally entitled to proceed from a fixed contract 
to an open-ended contract starting on 1 2 March 
2002, the date of her fourth specific term contract as 
an RCO freelance substitute violinist. Several points 
call for further clarification. Firstly, as a substitute 
player at the RCO, she had signed contracts with 
Stichting Remplaçanten van het Koninklijk Concert 
gebouworkest (the Foundation for Substitute Players 
Royal Concertgebouw Orchestra, further: RCO 
Foundation)" and not the RCO. The RCO Foundation 
was officially registered at the Chamber of Com 
merce on 1 August 2001. Secondly, the collective 
agreement for substitute players, the CAO voor 
Remplaçanten van Nederlandse Orkesten (CBA for 
Substitute Players in Dutch Orchestras)" in force 
during the years Ms. Pintus substituted in the RCO 
carved out an exemption to the applicability of article 
7:668a in the CAO's article 3(2) stipulating that 
article 7:668a DCC was not applicable 'waardoor 
in geen enkel geval een arbeidsovereenkomst voor 
onbepaalde tijd ontstaat' (thus without exception 
[literally: in no case) an employment contract for an 
indefinite period of time does not exist)." Ms. Pintus 
and her legal advisors were of a different opinion 
based on the nature of the work performed under 
contract. 'Even though we (my legal advisor and I) 
knew about that exception, we wanted to prove our 
point that this loophole was simply not fair to orches 
tral substitutes who perform exactly the same work 
as the regular contracted musicians:" 

The CAO relevant to Ms. Pintus' complaint had 
expired on 31 October 2001. Prior to the CAO-lapse 
time period, Ms. Pintus had worked at the RCO 
under five temporary employment contracts (between 
1 November 2001 and 1 April 2002) in which the 
CAO was applicable. If a CAO expires, what could 
the freelance substitute rely on? The Amsterdam 
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court was strict in its appraisal of the situation 
holding 'there can, however, be no question of the 
influence this particular CAO exerts. In the case of 
referral to an expired CAO, no after-effect can be 
achieved." 

The Amsterdam court held that the series of em 
ployment contracts between the violinist (a.k.a. Ms. 
Pintus) and the RCO Foundation must be qualified 
as temporary employment contracts. Parties were 
asked to submit additional information in order to 
determine the correct amount of payment that Ms. 
Pintus was to receive taking the relevant statute into 
account. Although she received some remuneration, 
Pintus was never to perform in the RCO again. 

The importance of the Amsterdam 
court's holding in Pintus 
paved the way to a ministerial 
exception that set the stage to 
change the treatment of specific 
groups of 'special' employees 
regarding the 'chain of fixed- 
term employment agreements' 

Violinists as a 'special type' of substitute freelancer 
The largest section in the orchestra (the violins) of 
fers the greatest amount of freelance employment 
'per capita' based simply on the number of players 
per orchestra and the chance that tenured violinists 
may be unavailable for work. Although some Dutch 
orchestras hold substitute player auditions, person 
nel managers prefer not to divulge how the results of 
those auditions are put into practice, how the priority 
lists work, or if in fact these lists are used whatsoever. 
A significant number of freelancers interviewed have 
expressed frustration at winning a substitute audition 
and never receiving a call to play in the orchestra. 

The importance of the Amsterdam court's holding 
in Pintus paved the way to a ministerial exception 
that set the stage to change the treatment of specific 
groups of 'special' employees regarding the 'chain of 
fixed-term employment agreements' found in article 
7:668a (8) DCC.'3 

'This exception is necessary due to the intrinsic nature 
of the industry. Thus, it is necessary to perform the work 
solely on the basis of fixed-term employment contracts, not 
employment contracts specified as temporary employment 
contracts referred to in Article 690'." 

The regulation grants an exception to contracted 
football professionals and, importantly for the scope 
of this research, to various categories of performers 
and employees in the cultural sector. Section sub e. 
reads in relevant part: 'the following are designated 
as positions referred to in article 7:668a (8) (e) 
DCC: substitute players employed by the SRNO or 
the Dutch Broadcasting Music Center'.'5 How the 
exception will play out at the orchestral work place 
remains to be seen, as many freelance substitutes 
share the concern 'although one might think that we 
gain security through an exception, we fear that our 
employers, the orchestras could well prefer to switch 
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between freelancers in the large pool of available 
players than stay true to a core of reliable, long-term 
players'.16 A freelance substitute player's fear is rein 
forced by statements made by an orchestra manager 
who reflected, 'this puts us in what might become a 
difficult place in terms of decision-making as to who 
we hire and for how long, the personnel issues are 
tricky to begin with and do not seem to find resolu 
tion through legislation'." 

Fearful of a significant rise in the cost of hiring sub 
stitute players, the RCO recently argued in favor of a 
distinction between the employment relationship of a 
permanent musician and a substitute player, showing 
a complete disregard of jurisprudence and legislation 
that reinforces the notion of orchestral substitutes 
as false self-employed: musicians who perform the 
same duties as their regularly employed colleagues. 

Minister Koolmees alluded to the Pintus case in his 
answer to the question: 'what are the consequences 
of the WAB ['Wet arbeidsmarkt in balans', in English: 
'Balanced Labor Market Act'] in specific relation to 
the employment regime of substitute players hired at 
the RCO?' In a sparsely researched response, Kool 
mees reflected that in order to answer the question 
properly, the RCO would have to determine whether 
the orchestra and/or its Foundation of Freelancers 
(Stichting Remplaçanten, earlier referred to as the 
RCO SRNO) engaged in payrolling. Explaining the 
two requirements to establish payrolling under the 
law, he underlined: 

'Firstly, to satisfy the payrolling requirement, the formal em 
ployer cannot engage in allocation in which selection and hir 
ing is undertaken by the "hirer" (employer). You state in your 
letter that the recruitment and selection of substitute players 
are carried out by the Concertgebouw Orchestra (the hirer). 

What is key to make a proper determination is the ques- 
tion of whether the RCO's Foundation (SRNO) renders 
the "employee" exclusively available to the Concertgebouw 
Orchestra or whether it offers the services of the "employee" 
to other employers to work under different supervision. If both 
conditions are met, the conditions of payrolling are satisfied." 

The RCO stated that it is the orchestra itself, and 
not the SRNO that engages in recruiting and hiring. 
According to common orchestral practice discussed 
earlier in this enquiry, the 'custom' at work mandates 
that certain key musicians, often principal players, 
recommend substitute players. And, sometimes, or 
chestras hire substitutes from lists of those who have 
'almost' succeeded to win a previous audition. 'The 
selection of players should be based on musicianship 
and "fit" that can only be determined by musicians, 
not a Foundation."9 The RCO emphasized that its 
SRNO could not be construed as a clearinghouse 
for musicians; it does not engage in offering services 
of substitutes/freelancers to other orchestras. Rather, 
the SRNO is 'an intermediary between the orchestral 
foundation and the part-time players?" With regard 
to the second factor, 'exclusivity; the RCO's SRNO 
allocated freelance musicians solely to the RCO, an 
exclusive activity by definition. 

To answer the crucial question as to whether the 
RCOs substitute players are entitled to receive the 
same employment benefits as permanent members 
of the RCO, the minister relied on the provisions of 
the WAB legislation. 
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12 Hof Amsterdam 26 July 2007, 
ECLl:NL:GHAMS:2007: 
885948, JAR 2007/243, in 
Dutch (Maria Tiziana Pintus/ 
1. Stichting Remplaçanten 
van het Koninklij"k Concert 
gebouworkest). 

13 Regeling van de Minister van 
Sociale Zaken en Werkgele 
genheid van 22 december 
2016 tot wijziging van de 
Regeling ketenbepaling 
bijzondere functies, Stcrt. 
2017, 132, in force the day 
following publication, 2 Janu 
ary 2017. Text, in Dutch, 
available at: https:llzoek. 
officielebekendmakingen.n/1 
stcrt-2017-132.html. 

14 Author's translation art. 7 :668 
DCC par. 8. 

15 In Dutch: 'remplaçant in 
dienst bij de door de Neder 
landse orkesten opgerichte 
Stichtingen Remplaçanten 
of het Muziekcentrum van de 
Omroep'. 

16 Conversations with freelance 
substitute violinist Gideon 
Nelissen. 

17 Conversations with Roland 
Kieft, former Artistic Director, 
the Hague Philharmonic. 

18 See text (in Dutch) H.R. 
Kurzbauer, Symphonic meta 
morphoses. Variations on 
vulnerability: orchestral musi 
cians' employment in times of 
crisis (diss. Amsterdam UvA), 
2022, Epilogue: Appendix 
24. Translations: Heather 
Kurzbauer. 

19 Conversations with Joel 
Fried, Artistic Director, Royal 
Concertgebouw Orchestra. 

20 Conversations with Angela 
Garland, former Coordinator 
Artistic Affairs, Netherlands 
Philharmonic Orchestra 
and Netherlands Chamber 
Orchestra. 
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21 See minister Koolmees' 
response, Kurzbauer 2022, 
Epilogue: Appendix 24. 
Translation Heather Kurz 
bauer. 

22 Author's translation. See, in 
Dutch, minister Koolmees' 
response in the Epilogue: 
Appendix 24. 

23 Mr. Goovaerts quoted in 
court records, in Dutch: 'Ik 
ben de eerste niet, diverse 
collega's trof hetzelfde lot: 

24 On its website, Stage En 
tertainment provides details 
concerning the eight theaters 
it operates and its multiple 
national and international 
productions www.stage 
entertainment.nl/showsl 
musical/. 

25 Conversations with New York 
based Broadway musicians 
and Dutch-based Soldaat 
van Oranje musicians. 

26 Conversations with Richard 
Feves, freelance bassist Los 
Angeles studios. 

27 In Dutch, see Rb. Den Haag 
1 March 2018, ECLl:NL: 
RBDHA:2018:2361 (Goo 
vaerts!Stage Entertainment 
Nederland Producties B.V.), 
par. 5.12. 

28 Rb. Den Haag 1 March 2018, 
ECLl:NL:RBDHA:2018: 
2361 (Goovaerts/Stage 
Entertainment Nederland 
Producties B.V.), par. 5.12. 

29 In the original Dutch: 'Het 
musicalbedrijf heeft ernstig 
verwijtbaar gehandeld: 
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'If payrolling has been established, the WAB legislation 
will have effect as the law equalizes the position of the 
freelancer and the regular employee. To quote "a 'freelance' 
worker is entitled to the same legal position and employment 
conditions as employees in the same or equivalent positions 
[in Dutch: gelijkwaardige functies] who are directly employed 
by the hirer". 21 If the position of substitutes is indeed to be 
seen as a separate function and is therefore not equivalent 
to that of permanent orchestra members of the Concert 
gebouw Orchestra, then a derogation in the CAO for 
substitute players is permissible.'" 

Have we come full circle, back to the slippery sands 
of the Pintus case in which the first violin-second vio 
lin functions were never specified, or could we infer 
that the freelance substitutes are entitled to the same 
employment conditions as permanent members? 
Any musician would comment that the fact of the 
matter is that indeed, a substitute player is required 
to blend, join in, and play the same notes at the same 
time etc. Yet if the 'other' requirements that lie within 
an orchestral CAO are taken into consideration, a 
'permanent member' does have to fulfil other require 
ments related to their membership in the orchestral 
organization. Musically speaking, reiterating what 
colleagues noted in discussions of 'orchestral tradi 
tion', the 'long term' expectations associated with a 
tenured musician's performance requirements point 
to admittedly subjective yet distinctive requirements 
within the realm of orchestral musical participation. 

It's showtime: Goovaerts takes on Van den Ende 

'I am not the first, several colleagues met the same fate:'3 

A keyboard player in his mid-40s, Bernard Goovaerts 
enjoyed a busy career performing in the musical 
ensembles associated with the successful long-run 
musical productions mounted by Dutch entrepreneur 
Joop van den Ende's internationally acclaimed pro 
duction company, Stage Entertainment. Importantly, 
Stage Entertainment holds a veritable monopoly on 
musical productions in the Netherlands and exports 
its acclaimed theatricals worldwide." After perform 
ing regularly for over two decades, Mr. Goovaerts 
was not hired (rehired) to perform in a musical, 
according to his assertions due to age discrimination 
related to Stage Entertainment's audition procedures. 

As an experienced show-time keyboard profes 
sional, Mr. Goovaerts was used to taking part in 
the normal procedures to gain a position in Stage 
Entertainment's many musicals. Conventionally, a 
'musical supervisor' listens to auditions and chooses 
his/her preferred musician from amongst the candi- 
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dates invited to audition. According to veteran 'show' 
musicians, these lists are often 'closed lists' where 
a few are invited, and more often than not, excellent 
performance in one show, especially a musical with 
a 'long run' (i.e., a great number of performances) 
guarantees employment in subsequent shows.25 This 
description holds true for Mr. Goovaerts' employment 
track record as a preferred keyboard player for Stage 
Entertainment for over twenty years. 
Welcome to a new age of music supervisors, 

'young cats replace the older experienced musicians 
and need to get their "own" people on the payroll, 
sometimes at the expense of really great players'.26 

Following company rules, Mr. Goovaerts took the 
audition to take part in The Lion King, a musical 
blockbuster based on the Disney hit film, scheduled 
for a long run in the Netherlands. To his dismay, the 
musical supervisor rejected him stating that his style 
was 'jazzy' and not 'groove'." Goovaerts took the 
brave step to sue for reinstatement and/or dam 
ages. The Hague court reasoned that the employer 
was free to choose musicians at will and observed 
that there is a substantial measure of subjectivity in 
that decision-making process. However, the court 
disputed the fairness of the process observing: 'this 
method of selection, including a subjective assess 
ment (certainly if it is very brief as in the present 
case), deprives the employee of the possibility to 
prepare for and/or improve if necessary, which puts 
him in a disadvantageous and undesirable position." 
Taking Mr. Goovaerts' distinguished and unusually 
long track-record as a Stage Entertainment employee 
into consideration, as well as his diminished chances, 
or better put, non-existent chances for further em 
ployment, the court ordered Stage Entertainment to 
pay a transition allowance, 'an equitable remunera 
tion for gravely culpable actions" totaling just under 
€ 80,000. 

To reach fair pay for those 
who play, a true path forward 
could be reached if legislation 
enacted in the name of Fair 
Practice could be enforced 

Whether a musician wins or loses after his/her day 
in court, the jury is still out as to whether the results 
of litigation are satisfactory in terms of employment 
outcomes for vulnerable freelancers. To reach fair 
pay for those who play, a true path forward could 
be reached if legislation enacted in the name of Fair 
Practice could be enforced. 


