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4. Sharia norms

4.1 introduction
This chapter is the first of four chapters that discuss the three sub-questions: (i) In 
what way and to what extent do domestic workers and their employers refer to 
Islamic, customary, contractual, and formal legal norms? (ii) Do conflicts concern 
disagreement over norms or disputes regarding behavior contrary to the norms 
upon which both parties agree? (iii) Which factors influence the Islamic, custom-
ary, contractual, and formal legal norms that both parties (may) refer to in con-
flicts? Mainly because of this third sub-question, the chapters do not discuss the 
different sub-questions, but the different types of norms: Islamic norms, custom-
ary norms, contractual norms, and formal legal norms. This chapter four discuss-
es Islamic norms.

Several interviewees suggested that domestic workers may be in a difficult posi-
tion on the Arabian Peninsula, because both the Emirates and Saudi Arabia are 
Muslim countries. An interviewed diplomat in Riyadh stated, for example: 
“Everyone says here that Islam is all-encompassing, that Sharia regulates every as-
pect of their lives and that they live accordingly. So obviously it also regulates the 
way they treat their domestic workers.” Likewise an interviewee from the 
International Labour Organization in Geneva stated: “Of course the abuse has to 
do with Islam. I will never say that in public, but that is what I think.”

Yet the results of this research show that this belief is incorrect. An active search 
for aspects of the Sharia that could influence the position of domestic workers and 
the conflicts they find themselves in, resulted in a list of factors that can theoreti-
cally influence their position, but that in reality have little effect. Sharia, from a 
certain perspective, as explained in the next section, offers a set of normative tools 
that can be used either by the employer or the domestic worker. As such, Sharia 
forms a good example of legal pluralism within one set of norms, a reservoir of 
tools that can be used to the defense of both parties in conflict. Sharia is both Dr. 
Jekyll and Mr. Hyde234 in the sense that Islam is like a knife that can either do good 
or harm, depending on the person using it. 

The chapter solely discusses Islamic norms, not Christian norms, or norms de-
rived from any other religion that domestic workers may adhere to. This does not 
mean that all domestic workers are either Muslim or atheist; to the contrary. A 
large share of for instance Filipina domestic workers is Christian (while those 
from the Island of Mindanao are generally Muslim), but the percentages are dif-
ficult to assess. Not only are there no statistics available on the exact numbers of 
domestic workers, they are not available either on their respective countries of ori-
gin, or their religion. Furthermore, many of them travel on fake documents that 
regularly state another religion that the one they really adhere to. 

234 For a comparable but economy focused conclusion, see Chang (2008) chapter 9.
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For financial reasons, domestic workers may tell their employer to be Muslim, 
while telling the researcher that they are Christian, hoping for employment in 
Europe. Nevertheless, only Sharia norms are discussed in this chapter, because no 
interviewed domestic worker ever referred to other religious norms than Sharia 
and neither did any other interviewee (except for countless statements from 
Emirati and Saudi interviewees that Sharia is in many aspects the same as 
Christianity). To the contrary, domestic workers that convincingly stated to be 
practicing Christians, nevertheless referred to Islamic norms in defense of their 
claims. As such, the reference to Islamic norms is a good example of strategic 
maneuvering as discussed in chapter 3. 

The data for this particular chapter have been gathered through a literature 
study on Sharia and a search on the Internet, plus many interviews with Saudi and 
Emirati employers, domestic workers, government officials, and diplomats. As 
this is a socio-legal study, the method used for this chapter concerns primarily dis-
course analysis, not the traditional legal method. 

4.2 Views on what Sharia is
Both in Saudi Arabia and in the Emirates (though to a lesser extent in the latter) 
the central legal framework is Sharia or Islamic law. There are different views on 
what Sharia is. One Muslim for example explained what Sharia is and its sacred-
ness, by writing: 

God then is the supreme Legislator. Through His Laws, before which ac-
cording to Islam all men and women are equal, human life is sanctified. 
The Divine Law embraces every aspect of life and removes the distinction 
between the sacred and profane or religious and secular. Since God is the 
creator of all things, there is no legitimate domain of life to which His Will 
or His Laws do not apply. Even the most ordinary acts of life carried out ac-
cording to the Sharia are sanctified and persons of faith who live a life ac-
cording to the Divine Law live a life immersed in grace, or what in Arabic 
is called barakah. Their life gains meaning and they move through the jour-
ney of life certain that they are following a road designed by God, a road 
that leads to salvation and felicity in the ultimate encounter with Him.235 

In this view, Sharia is considered to be a set entity, something sacred and there-
fore unchangeable (by man). There are different interpretations (the four schools, 
madhahib), but in general Muslims believe that one interpretation is the right one, 
in the sense that there is one correct answer to legal questions, which is the an-
swer that Allah would give.236 

235 Nasr (2004) P119.
236 One interviewed judge stated that he tries to feel what Allah would have decided (and therefore it was not 
necessary to ask for evidence). 
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This answer needs to be deduced from the legal sources, but is seen as fixed. 
According to certain more liberal views on Sharia, these interpretations are less 
fixed, as the sources need to be read in light of the societal circumstances in dif-
ferent times. For instance, the rule that men are allowed to marry up to four wives, 
is viewed by most Muslims (in all four legal schools) as fixed. According to certain 
current liberal interpretations, men can nowadays marry only one wife, because in 
modern-day society men can never treat all four women equally, while Islam pre-
scribes that they do. According to certain Muslims Sharia thus cannot change 
overtime, while according to others it can. Still both agree on the divine origin of 
the rules. 

According to certain historians, Sharia has been deduced from the Quran and 
the Hadith, narrations on the example (Sunna) of the Prophet Mohammed. These 
sources have been elaborated on, analyzed, interpreted, and added to throughout 
the centuries by religious scholars (Ulema) and legal scholars (Fuqaha). The juris-
prudence and resulting doctrine (Fiqh), do not constitute a coherent set of rules, 
but a collection of moral principles, rituals, legal rulings, exegeses, and legal opin-
ions (fatwas)237 that create considerable maneuvering space for Muslim judges and 
arbiters to settle conflicts in a matter deemed most suitable to the circumstances. 
In this light, Sharia forms a particular discourse referring to history and religion, 
which is used in negotiating discussions in a changing society. Islamic law is not 
only a legal system, but also a very strong discourse used in power struggles at all 
levels of society; it is a set of normative tools that may be used in conflicts within 
one family but also to either justify or attack entire regimes.238 

This - again according to these historians - has always been the case. From the 
start Islam was not purely a religion, but a political theory as well.239 For instance, as 
discussed in chapter 2, the Wahhabi interpretation of Islamic law played an impor-
tant role in the power consolidation in the Kingdom of Saudi Arabia from the eight-
eenth century on. Nowadays the ruling Saudi family still refers to the obligation of 
Muslims to follow political leaders, even if one does not agree with them. The King 
of Saudi Arabia calls himself Custodian of the two Holy Mosques. Political oppo-
nents, often declared Jewish spies, Communists or apostates,240 try to enforce their 
claims stating that the royal family is un-Islamic. This criticism is countered by the 
proposition that attacking the leaders is itself un-Islamic because it creates fitna (in-
ternal strife) and therefore threatens the umma (community of Muslims). 

Salafism is an Islamic doctrine that prescribes Muslims to follow the example of 
the first three generations of believers (the pious predecessors). 

237 See among others Zubaida (2003) P41.
238 Zubaida (2003) Introduction.
239 Plato’s ‘The Republic’ and ‘The Laws’, with their emphasis on the unchangeability and divine origin of laws, have 
been an important inspiration for this particular discourse of Islamic political philosophy. Leezenberg (2002) P36.
240 Calling somebody an apostate to end discussions and to demand obedience, was done frequently in 
seventeenth century Europe as well; Fisk (2005) P100. 
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The movement has been influenced by the radical ideology of resistance as formu-
lated by the Egyptian Sayyid Qutb, who stated that statutory law is by definition 
contrary to Sharia, as only Allah can formulate laws. To follow these statutory 
rules is therefore idolatry. If governments of countries with adherents Salafism 
(such as Saudi Arabia) nevertheless want to pass statutory laws, they do so by re-
ferring to the concept of maslaha, the common good or public interest. These con-
cepts are thus used to either fight or support a specific law. Within families wom-
en claim rights based on Sharia, while their husbands claim that the same Islamic 
law appoints them as their mahram241 giving them the power to decide what is best 
for the women. 

Sharia in this interpretation is thus not a coherent and set entity, but a collection 
of contested normative arguments, a repertoire of ideas and practices that are not 
homogeneous but continually changing, because of contradictions, or because 
new ideas and institutions are adopted by members who use them as a mode of 
legitimizing claims to power and authority. This view of Islamic law emphasizes 
that culture is hybrid and porous, and that the pervasive struggles over cultural 
values within local communities are competitions over power.242 This is the inter-
pretation used in this dissertation, as it matches the theory of legal pluralism as 
described in chapter 3. Chapter 4 discusses aspects of Sharia that can be used as 
normative tools by either domestic workers or their employers, in conflicts be-
tween them. It shows that Sharia is a strong normative resource in the power 
struggle between the two, which will do either good or harm to the domestic work-
er, depending on the situation at hand and the person with the power to choose 
which normative tool will be applied. Inside the house, it is usually the employer 
who has that power, as will be described in chapters 10 and 11. Outside the house, 
it is the legal-religious caste that has that power, as will be described in section 11 
of this chapter, and in chapter 8 and 9 on access to justice. 

4.3 Belief in a panoptic God
An aspect of Islam that can positively impact the position of domestic workers is 
the view of Allah as a panoptic God, an all-seeing deity. In this respect Allah is the 
same as God, as Yahweh and the Egyptian God Osiris. They share the characteris-
tic of being able to see and remember everything. After death, they judge us for 
our acts in life. The panoptic God, from the perspective of the sociology of law, is 
an incredibly powerful society-organizing phenomenon.243 As shortly discussed in 
chapter 3, in very small societies social control is strong; it is difficult to steal 
someone else’s horse because everyone will see you riding it. If you hit your wife 
and she walks around with black eyes, people will notice and judge you for it. 

241 An unmarriageable male, being a father, brother, son, or husband, who operates as protector or legal guardian.
242 Compare Merry (2006) P9.
243 Vergrote (1987) P79-96.
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As societies grow larger however, social control diminishes, which can lead to disor-
der and mayhem. From a functionalist244 perspective, the belief in a panoptic God 
can be regarded as a (partial) solution to this problem by creating internal con-
straints. Even when no one is watching, even when nobody will ever be able to find 
out, the individual is constrained by the belief that God will punish him one day. 

Many interviewees volunteered accounts of “bad” people compensating for im-
moral acts out of fear of Allah. Thieves who became ill returned the stolen goods; 
a violent interviewee who had a car accident offered compensation to the victim of 
his violence; an Emirati who seduced his secretary and later fired her, thought his 
business was failing because of these events and consequently donated large 
amounts to charities. Similarly, if an employer treats his domestic worker badly 
and later develops a headache, many of them see this as punishment for their 
treatment and repent for their acts. 

The fact that Muslims perceive Allah as being able to see and hear everything and 
someone who will in the Hereafter reward or punish them, is sometimes used by 
domestic workers by use of Quranic verses or the Quran itself. Several teachers 
from pre-departure courses in countries of origin (see chapter 6) advise domestic 
workers to use Islam as defense: “We advise them to learn some parts of the Quran 
by heart and when her employers abuse her, she can recite these. Or she can carry a 
Quran with her and when they want to hit her, she can defend herself with the Book. 
Often this immediately stops the violence. People may not respect the domestic 
workers, but they do respect the Quran.” Several interviewed domestic workers 
knew from experience that this sometimes actually works: “I told the madam that 
her husband grabbed me and she said I don’t believe you, you are not clean. Then I 
said, get the Quran, get the Bible, make me swear and make your husband swear. 
So he came but he didn’t want to touch the Quran, so then the madam knew I was 
speaking the truth.” In such instances Sharia, or the idea that Allah will punish any-
body not adhering to it, is a tool used by domestic workers.

4.4 Human rights, dignity, and equality
This functionalist perspective on the belief in a panoptic God as a society-organiz-
ing mechanism is usually not recognized by believers themselves. What Muslim 
interviewees did emphasize regularly was the centrality to Islam of justice, basic 
human rights, dignity, and equity. One interviewed diplomat from a labor sending 
country stated that many uneducated Indonesians from the countryside come to 
Saudi Arabia assuming that they will find an ideal society. “It is, after all, the coun-
try of Mecca and Medina, the homeland of Islam, the country where the holy law 
Sharia is applied and forms the constitution. 

244 Structural functionalism, or simply functionalism, is a broad perspective in sociology and anthropology which 
sets out to interpret society as a structure with interrelated parts. Functionalism addresses society as a whole in 
terms of the function of its constituent elements; namely norms, customs, traditions and institutions. While some 
regard it as a school of thought, other regard functionalism as an interpretation method. 
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They do not expect harsh treatment because they know their religion, Islam, as a 
belief of a morally superior lifestyle.” Almost all books written by Muslims on 
their religion state the same. All interviewed Muslims agreed that the essence of 
Islam is equality, freedom, dignity, justice, and solidarity. Allah himself is referred 
to with many names, including the Infinitely Good, the All-Merciful, the 
Compassionate, the Just, and Bringer of Justice.245 

According to several interviewees, the concept of human rights is not new to the 
Middle East; it was introduced by the Prophet Mohammed.246 For instance, one 
interviewee from the Saudi National Society for Human Rights said: “Human 
rights and Islam are the same. I compared the Human Rights declaration of 1948 
to Islam. It’s all pretty much the same.” Sociologists would say that this reflects 
the framing of modern human rights discourse in Islamic terms and that the cur-
rent concept of rights did not exist at the time of the Prophet. Nevertheless, it is 
hard to deny that Sharia contains many rules concerning respectful and proper 
treatment.247 In theory, Sharia, with its core of rights, dignity, and justice, should 
thus offer protection to domestic workers by providing argumentative tools that 
protect their interests.

4.5 Sharia on laborers
In addition to the general principles of Sharia that prescribe human rights and 
dignity, there are several Sharia rules specifically on the proper treatment of slaves 
and workers. Many interviewed employers made statements like, “People who are 
abusing their domestic workers are not real Muslims because Islam teaches us to 
treat servants as our brothers.” Another stated, “Mohammed had a servant in the 
house. When one day there wasn’t enough food, he didn’t eat; he gave the food to 
the servant. That is what Islam teaches us.” Many interviewees referred to the 
Prophet’s sayings: “The wage earner should have his wage for the work he has 
done, before his sweat dries” and “The master shall pay fully for the services ren-
dered and the servant shall work faithfully and honestly.” Literature on Islam reg-
ularly states the same: 

The Holy Prophet said: they are your servants whom Allah has made your 
subordinates. He should give him to eat what he himself eats and to wear 
what he himself wears. And do not encumber them with labor that may ex-
haust them. And if you are obliged to put such a burden on them, you your-
self should join them in the work. (…) It is the duty of the employer to take 
only such work from the employees as they can do easily. They should not 
be made to work as hard that their health gets impaired. (…) 

245 Nasr (2004) P181.
246 Al-Rasheed (2002) P169 & Esposito (2007) P36.
247 See also Marzouqi (2001) and Kamali (2002). 
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If a Muslim abuses the power that Allah has given him over those who are 
under his care or authority, such as servants, workers or others under his 
care, then he should remember the power that Allah has over him. (…) The 
Prophet (peace and blessings of Allah be upon him) was the best of people 
in attitude towards his servants; he did not scold them and beat them, even 
if they went against his instructions.248

Muslim employers, according to Islam, should both treat their workers right and 
respect them: “None of you should say this is my slave and this is my slave girl. He 
should rather say, this is my man and this my maiden.”249 The almighty Allah 
himself has said, “And surely we have dignified the children of Adam. The Holy 
Prophet has instructed the master to treat them always as the members of the 
family.” “Surely God has made you their masters and if He had willed He could 
have made you likewise in their possession as slaves.”250 

On a website where people can ask fatwas, a Muslim asked if it was (religiously) 
allowed to hire a servant. He received the following answer concerning the duties 
of the employer towards his domestic workers, based on the Quran and the 
Hadith: (1) He should give his servant the same food as he eats, (2) he should 
clothe him as he clothes himself, (3) he should not give him more to do than he is 
able for and if he does that he should help him, (4) he should pay him a wage that 
is appropriate to his work and his efforts, (5) he should not insult him or hit him, 
(6) he should treat him well and be kind to him and (7) he should overlook his 
mistakes and shortcomings.251 All this provides normative tools for the domestic 
worker to improve her position. 

4.6 Slavery 
An aspect of Sharia that can be used as normative tool to undermine the position 
of domestic workers, is that Islam (according to some interviewees) emphasizes 
that everyone has been given a place in society by God (Allah), a place that there-
fore must be accepted. The Quran states, “We have assigned their shares in this 
life, raising some of them above others in ranks, in order to let them serve one 
another.”252 In this light, domestic workers are seen as individuals who naturally 
take an inferior position in society. Some interviewees used this Sura to justify the 
fact that they have a very good life while their domestic workers do not, just as 
slaves did not.

248 Zubair (1989) P23 and beyond.
249 The Quran (4:25).
250 Ghazali’s Ihya-Uloom-I-Din, chapter on Rights of Slaves, referred to among others at http://www.islamicity.
com/articles/Articles.asp?ref=IC0609-3122 January 2011.
251 www. Islam-qa.com/en/ref/6314/pdf/dl January 2011. The site refers extensively to applicable Hadiths.
252 Sura 43 verse 32.
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Slaves and domestic workers, according to this line of reasoning, must accept 
their inferior position because society is viewed as organized by a combination of 
the unchangeable laws of Allah (Sharia) 253 and customary rules that support soci-
etal order and that should not or cannot be changed.254 Both of these types of 
norms are social rules that are like the rules of the universe in the sense that they 
cannot be altered,255 which makes legal instrumentalism impossible. This is partly 
why slavery was abolished relatively late on the Arabian Peninsula: 1962 in Saudi 
Arabia256 and 1963 in the Emirates.257 

Despite the abolition of slavery, reference to Sharia was made by several Saudi 
and some Emirati interviewees, to defend the position that slavery in essence is 
not a bad thing (although abuse of slaves is). This view is by no means unique to 
Islam. In the West, many Christian clergymen used the Bible to defend slavery. 
Like the Quran, the Bible states that slaves must be treated well. However, what 
was an improvement in morality at the time of the scriptures later became a use-
ful way to stop further improvement of the position of slaves; neither the Quran 
nor the Bible forbids slavery.258 Likewise in Mauritania, one of the last countries to 
abolish slavery, a person cannot use the courts to file a complaint against someone 
who treats him or her as a slave because the courts apply Sharia, which does not 
contain rules on the abolition of slavery, and Muslim judges therefore claim not 
to have jurisdiction on this matter.259 As such, Sharia is used as normative tool to 
perpetuate existing power relations.

4.7 Islam and egalitarianism
Islam also offers rhetoric and normative resources that directly contradict the dis-
course that legitimizes and perpetuates inequalities. On the Arabian Peninsula, 
most people think hierarchically; tribesmen whose traceable ancestry goes back 
hundreds of years do not marry those whose ancestry is known for a shorter period 
of time, even if that time is a century.260 This custom was prevalent before Islam 
and, according to other interviewed Muslims, Mohammed was against it. He em-
phasized the importance of the Muslim community (umma) instead of the tribes 
and provided rules for improving the position of certain groups lower in the hierar-
chy, mainly women, slaves and orphans. Anyone not believing in the divine origin 
of these laws could claim that Mohammed himself was a legal instrumentalist, who 
used the law as a tool to improve the position of the lower strata of society. 

253 Zubaida (2003) Chapter 3.
254 Leezenberg (2002) P36.
255 Keesing (1981) P319.
256 Abukhalil (2004) P96 and http://www.hrw.org/mideast/saudi/labor/ February 2009.
257 Davis (2006).
258 Molenaar (1953) P13.
259 Bales (2004) P110.
260 Report 16, P12, supported by statements of interviewees that they would never marry somebody from a lower tribe. 
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More specifically in regard to slavery, scholars state that Islam emerged in a world 
in which slavery was practiced almost universally and it has aimed to improve the 
status of slaves since its inception.261 The Quran and Hadith advise kindness and 
humane treatment toward slaves and even encourage the liberation of slaves.262 
Several interviewees stated that good Muslims should follow these injunctions. 
Therefore, while some claim that Islam obstructs improvement for those at the 
bottom of society, others say that this hierarchical thinking is a pre-Islamic 
Jahilliya263 custom and anyone condoning slavery is a bad Muslim.

4.8 Domestic workers versus slaves
Another normative tool that theoretically can have positive impact on the position 
of domestic workers, is the emphasis placed by several interviewees on the distinc-
tion that Sharia makes between contemporary domestic workers and slaves or 
concubines. As an interviewee explained: “The servants who work in households 
do not come under the same rulings as slaves, whether male or female. Rather 
they come under the ruling of private workers who are hired to work for the em-
ployer and are like any other employee.” This distinction creates a normative dif-
ference between a slave owner, who is permitted to have sex with his slave, and an 
employer, who is not permitted to have sex with his domestic worker. It is gener-
ally known that some employers do have sexual intercourse with their domestic 
workers,264 but this is often described as giving a bad name to Islam. For instance, 
one interviewee said, “What some of these heads of households have done to these 
servants is not condoned by Islam; rather, Islam forbids it and warns against it. It 
is not permissible to use that as a means of attacking Islam or giving a bad impres-
sion of Islam, because these sins on the part of some Muslims are forbidden by 
Islam itself.”

Nevertheless, some employers choose to regard their domestic workers as slaves 
(a view actively stimulated by certain agents, see chapter 6). For instance, the fol-
lowing question was found on a website publishing fatwas: “We made a contract 
that she would serve me because she agreed and I agreed with my side. Hence, 
this young lady still lives in her parents’ home and is not married. She agreed I be 
her master so it gives me the rights to touch her and look at her.” The answer he 
received was: “What you did with the servant woman is haram and is not permis-
sible. A servant woman is not a slave woman whom it is permissible to touch and 
have intercourse with. A servant woman is free and is not permissible for you ex-
cept through marriage, which is what you did, but unfortunately you did it late. 

261 For instance, Marzouqi (2000) P431.
262 For instance, Nasr (2004) P181.
263 The “Period of Ignorance” from before the Prophet Mohammed.
264 See chapter 11.
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The contract that existed between you and the servant woman was a contract of 
employment, which was to serve you in your house. It was not a contract that per-
mitted you to have intercourse with her. You say that she agreed that you would be 
her master and she let you touch her and look at her and that you freed her from 
the contract, but this has no basis of validity in Sharia in the sense that you refer 
to. A free woman cannot become a slave unless she is a kaafir265 woman from a 
state that is at war with the Muslims and the Muslims have captured her. This 
does not apply in the case which you are asking about.”266

Yet despite the fact that Islam officially does not allow employers to treat their 
domestic workers as property or as concubines, in practice, some of them do; even 
if the domestic worker (contrary to the aforementioned young lady) does not agree 
to this. As will be further described in chapter 5, section 3 under purchase agree-
ment, some employers use the discourse concerning concubines to legitimize 
rape. So although the discourse on the difference between slaves and domestic 
workers protects the latter, in practice it does not, as employers who do refer to 
them as slaves and as such rape them, are never punished for harassment and 
rarely for rape (more on this in chapters 8 and 11). 

4.9 Position of women in Sharia
The argument offered most often by interviewees as to why Islam influences the 
labor position of domestic workers is the following: “Domestic workers are wom-
en, and women are generally treated badly under Islam.” The problem with this 
line of reasoning is that it is based on territorial concurrence: the Middle East is 
Muslim; women (or domestic workers for that matter) are not always treated well 
there, so this must be because of Islam. Yet a closer look shows that men and 
women in the Middle East (as elsewhere in the world) are involved in a power 
struggle and, because they are Muslim, both men and women use the discourse of 
Islam to improve their position. This explains the absence of systematic differenc-
es in most Muslim countries between males and females in their support for 
Sharia as the only source of legislation.267 Yet because men primarily communi-
cate in the public domain, Westerners only hear the arguments of men; the voices 
of Muslim women rarely make their way into international public discourse.268 

Just as Muslim men currently dominate public discourse, in the past, the rulers, 
theorists and judges who acted as the interpreters and guardians of Islam in the 
Middle East were usually males. Because they lived in patriarchal societies, they 
interpreted Islam through the lens of custom. They believed that any other inter-
pretation would disrupt the continuity of the social order and its reinforcement of 
social cohesion, which, in their view, was congruent with ‘the order of nature.’ 

265 Non-believer.
266 http://www.ahlalhdeeth.com/vbe/showthread.php?t=7421 January 2011.
267 Esposito (2007) P48.
268 Rapport 2, P100.
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This predisposition became entrenched as the Quran was consistently read with a 
bias in favor of men. Arab tribal culture’s discrimination against women has strong-
ly influenced juristic interpretations that establish women’s inferiority to men.269 

Yet this is exactly what Muslim defenders of women’s rights say the Prophet 
Mohammed did not want: “He (the Prophet) propounded the unheard-of disserta-
tion that men and women were equal before God and that all religious duties and 
hopes applied to both alike. He even went so far as to declare, to the horror of all 
right-minded pagan Meccans, that a woman was a person in her own right and 
not merely by virtue of her relationship with men as mother, sister, wife or daugh-
ter and that she was therefore entitled to own property, to do business on her own 
and to dispose of her own person in marriage!”270 There is a remarkable Hadith on 
which one of the first leaders of Islam commented: “When the Prophet was alive 
we were cautious when speaking and dealing with our women in fear that a revela-
tion would come (from God) concerning our behavior. But when the Prophet died 
we were able to speak and deal with them (more freely).” This tradition reflects the 
social resistance to the early Islamic reforms regarding women. Nevertheless, 
these same early leaders were later believed when they stated that women must al-
ways obey their husbands, even though Quranic verses on the behavior of the 
Prophet toward his own wives suggest the contrary.271

Such interpretations that grant more rights and freedom to women have always 
existed and their influence on society depended on the large scale power structure 
of a particular country at a certain time; for instance in the 1980’s, because of the 
deteriorating (world) economy, more and more people in Saudi Arabia proposed 
to let women work outside the house on a larger scale and to give them the right 
to drive cars so that Asian private drivers would no longer be necessary .272 Yet in 
the nineties, under the influence of the American kuffar273 armies being invited 
into the country and the following growth of Islamic extremism aimed against the 
authoritarian regime, the position of women worsened again; women were op-
pressed as part of the opposition against the regime and America. 

At the same time in the Emirates, the original Emirati population changed into 
a small minority. As they also did not pay any taxes, their opinion mattered less 
and less. More important to the rulers were the Americans who advocated for 
emancipation leading to changes so fast, that many Emirati women (indeed usu-
ally encouraged by men) chose to decline the offered freedoms, to show their dis-
gust over the practically naked women on their beaches. 

269 Likewise, among others, Asad (2005) P285 and Esposito (2007) P27.
270 Asad (2005) P290-291.
271 Fadl (2001) chapter 7, specifically P223.
272 Al-Rasheed (2002) P152-153.
273 Arabic for (among others) non-believers.
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Several female Emirati interviewees chose to remain veiled and stay at home as 
part of their opposition against the McDonaldization274 of their world. 

Yet although to a certain extent women do not want the rights and opportunities 
that men have, to a larger extent they resist the restrictions placed on them. In 
both countries discrimination by the legal community against women is still evi-
dent in the way judges use their discretionary authority to deliver lighter or harsh-
er sentences in cases where a woman is one of the litigants. Especially in the 
Kingdom of Saudi Arabia, authorities essentially treat adult women as legal mi-
nors275 who are entitled to little authority over their own lives and well-being. Adult 
women generally must obtain permission from a guardian to work, travel, study 
or marry. Male guardianship over women makes it nearly impossible for survivors 
of family violence to avail themselves of protection or redress mechanisms.276 The 
woman is treated as a symbol of honor and virtue, as an object that needs to be 
protected for its childbearing functions, or that as a component of a family unit 
needs to be safeguarded against neglect.277 In other words, women (according to 
most Saudi and Emirati men) need to be protected, not empowered to protect 
themselves, which undermines protection against the protectors. 

Still there is movement. Outside court (male dominated) public discourse stim-
ulates women to stay at home while at the same time there has recently been a lot 
of talk revolving around the rediscovery of early Islamic belief in equality between 
the sexes.278 So while conservatives point out that the Convention on the 
Elimination of all forms of Discrimination Against Women (CEDAW) has been 
signed with the reservation of the prevalence of Sharia, modernists and Islamic 
feminists state that this treaty is merely restoring gender relations from the time 
of the Prophet, as the CEDAW concepts of equality are closer to the spirit of the 
religious texts than current practice.279 

As with the position of women in general, the position of domestic workers is 
both attacked and defended through Islamic discourse. On the one hand, domes-
tic workers are often denied access to courts because, as women, they need a mah-
ram, a male relative or husband; as migrant workers, they usually do not have one 
around (see chapter 8). Yet, on the other hand, a domestic worker is like any other 
woman: an object to be protected as a component of a family unit that must be 
safeguarded against neglect. Many interviewed Emiratis and Saudis said: “People 
who treat their domestic workers like this, they are not real Muslims,” exactly the 
way many say: “Men who treat their women badly, they are not real Muslims.” 

274 Americanization of especially visual culture.
275 Based on Sura 4 verse 34: Men are the protectors and maintainers of women, because God has given the one 
more (strength) than the other and because they support them from their means.
276 Report 21, P2.
277 Radtke (1994) P180 and beyond.
278 See also Report 10, P57. This discourse is used for decades now in countries such as Tunesia, while the last 
decade in gains ground even in Saudi Arabia. 
279 Compare similar discourse in Egypt in Merry (2006) P96.
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Just as many say that Islam grants rights to women in general, interviewees stated 
that Sharia grants rights to domestic workers. The result depends on who has the 
power to define Sharia, who has the power to choose the appropriate legal con-
cept, to decide which normative tool will be applied.

4.10 Testimonies
Another argument regularly used to defend the proposition that Islam negatively 
influences the position of domestic women is that in the courts, a female witness 
only counts as half a witness under Sharia and that non-Muslims, in certain cases, 
are not permitted to testify at all. The special rapporteur on violence against wom-
en for instance, indicates in her report on Saudi Arabia that foreign women work-
ing as domestic servants “encounter severe obstacles in obtaining redress in the 
courts due to the strict evidentiary rules in the courts.”280 This is, according to the 
data in this research, theoretically correct but in practice not entirely true. The rule 
can indeed work to the disadvantage of domestic workers. Yet because of the dis-
cretionary authority of judges on the question whether or not to apply evidentiary 
rules of the Sharia, not the rule in itself is the main obstacle, but the judge. And 
he is prejudiced, as will be described below and further discussed in chapter 8.

Non-Muslim witnesses
Witnesses have always been and still are important in Sharia courts. Testimonies 
and confessions are often the primary evidence especially in criminal trials. What 
has been written can be forged, but oral lies are presumed to be impossible or at 
least unlikely.281 Under Saudi Arabia’s interpretation of Sharia a Muslim woman’s 
testimony is not generally accepted in criminal cases and is worth only half the 
testimony of a man in civil suits. Furthermore, Saudi Arabia’s interpretation 
makes the testimony of non-Muslims admissible only in cases of ‘necessity’. 
Former chief judge of Saudi Arabia Salih Al-Luhaidan appeared to deny this pos-
sibility when he told Human Rights Watch that the requirements to be a witness 
include that “the individual must tell the truth and must be religious. The witness 
must be of the faithful (Muslim).”282

The reason given as to why Muslims are considered to be the most (or the only) 
trustworthy witnesses is the fact that witnesses have to take an oath. When discussing 
the possibility that male employers could be lying, a young legal scholar explained: 
“They have to take an oath you know, it’s a very heavy oath and if you lie after this oath, 
you will get sick and you will get into accidents. Everyone knows this, so after taking 
the oath, nobody lies.” Many interviewed Muslims stated to believe that whoever does 
not believe in an all seeing God, has no reason not to lie. Therefore testimonies of non-
believers are considered to be less trustworthy, or not trustworthy at all. 

280 Report 15, Addendum P12 nr 14.
281 Zubaida (2003) P44.
282 Report 17, P88-89.
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On the other hand though, several other Muslims interviewees stated not believe 
this. They claimed that this line of reasoning is only used in conflicts with non-
Muslims; without using this exact wording, they explained that the rule can be ei-
ther used or disregarded as strategic maneuver.

Female witnesses
The reason why women are not considered to be trustworthy witnesses is twofold. 
First, they are perceived to be very emotional. Because of that, they are considered 
not to be able to recall exactly what has happened. An interviewed Sharia scholar 
said: “And it is good that the testimony counts only half. I have seen on the televi-
sion that also Western scientist they have proof that when a women talks, only half 
her brain works. The other half doesn’t. But when a man talks, then both his brain 
halves work. It’s true you know, you can check it on the Internet.” Similarly, a 
website publishing fatwas283 answered the question about why the statement of 
two women is considered to be equal to the testimony of one man: “a woman may 
forget or get confused, so the other woman can remind her. Allah has command-
ed the testimony of two women so as to be sure that they remember, because the 
mind and memory of two women takes the place of the mind and memory of one 
man. This does not mean that a woman does not understand or that she cannot 
remember things, but she is weaker than man in these aspects - usually. Scientific 
and specialized studies have shown that men’s minds are more perfect than those 
of women and reality and experience bear witness to that.”

Secondly, women’s testimony is less accepted because of the division between 
the public and private domain; as the lives of many women - especially in Saudi 
Arabia - are largely restricted to their parents’ household, their own household 
and their children’s, almost the only matters their testimony could be asked about, 
concern family matters. In such matters their testimonies are not expected to be 
trustworthy, for the same reasons why in most Western countries people have the 
right to refuse to testify when it concerns family matters; one is not expected to tell 
the truth if exposure of the truth negatively affects a loved one. 

The problem with ‘women being emotional’ is concept validity; how can emo-
tionality be objectively defined? In interviews with both Emiratis and Saudis 
things that I did not consider to be emotional were labeled as being emotional and 
vice versa. For instance, Filipina president Gloria Arroyo was perceived by several 
Saudis as being very emotional in her dealings with events in Afghanistan, while 
George W. Bush was not perceived as emotional but as rational in his quest for 
power and money, masculine in vindictiveness or prone to retribution. The sec-
ond problem with ‘women being emotional’ is the fact that if individuals are treat-
ed as emotional all their lives, in general they become emotional. 

283 http://www.islam-qa.com/en/ February 2009.
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This is what is called the Rosenthal effect.284 Several female interviewees both in 
Saudi Arabia and the Emirates agreed that they were very emotional and therefore 
agreed that their testimony should count only half. 

4.11 Norms versus implementation
The fact that female witnesses count only half and that non-Muslims are considered 
less trustworthy, in theory definitely creates a problem for domestic workers. If an 
employer rapes them without any witnesses being present, then in theory she would 
loose a court case if it is his word against hers. Yet in practice things work different-
ly. First of all, a judge - especially a more powerful one - can convict somebody if he 
wants to, even without having enough witnesses due to his maneuvering space. The 
famous case of the Qatif girl concerned a young woman in Riyadh who was raped 
by seven men.285 She did not seek help until a week later and did not decide to make 
a case until four months later. By that time there was not much other evidence of 
what had happened apart from her narration. Theoretically she would have lost the 
case against the seven accused men. Yet the court ruled that due to the meager evi-
dence and the absence of confessions, the men did not get death penalty, but they 
were all sentenced to jail for up to seven year. So while theoretically it was not pos-
sible to sentence them at all, they got sentenced.

Secondly, a judge does not have to convict anybody if he does not want to, even 
if there are enough witnesses. In another high profile case, Indonesian domestic 
worker Nour Miyati had been repeatedly beaten up by her employers. She was tak-
en to the hospital where nine fingers and parts of her feet had to be removed be-
cause of gangrene. Her lip and ear were damaged and she had many bruises. 
Several doctors and nurses were prepared to testify that the gangrene had been 
caused by the severe beatings of her employers who, on top of all that, had not per-
mitted her to see a doctor. Her employers confessed. Nevertheless, the male em-
ployer received no punishment and the female employer was sentenced to lashes, 
but this punishment was later withdrawn. 

According to Sharia the only guaranteed way to obtain a rape conviction is if the 
accused confesses or if there are four adult male witnesses to the act of penetra-
tion286 yet in the rape case of this Saudi woman, severe convictions followed. But 
in the case of the Indonesian domestic worker where there was enough evidence, 
no conviction followed other than a very meager financial compensation. It is not 
the evidence that made the difference here, but the individuals involved. 

284 Psychologist Robert Rosenthal from Harvard proved in 1966 that the school results of students who were 
treated as intelligent improved, while results of students who were treated as less intelligent deteriorated, even 
though they had been divided into two groups at random.
285 See http://en.wikipedia.org/wiki/Qatif_girl_rape_case for basic facts and references. The case received a lot of 
international attention as the victim was sentenced to ninety lashes for being alone with a man who was not a 
relative, a sentence which was doubled after her attorney contacted the international press. 
286 Report 18, P91.
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The cases are typical (see chapter 9), especially for Saudi Arabia; the evidentiary 
rules are followed if the judges concerned decide to do so. So, in the end the result 
does not depend on the evidentiary rule, but on the judge. Schacht, an expert on 
Islamic law notes: “As for the witnesses and women counting half; there are loads 
of tricks around Sharia rules, but this is something they do not want to find a trick 
for; they are perfectly happy with this rule”287 - depending on the woman involved, 
it seems. 

A distinction therefore needs to be made between the norm, or the normative 
tool, and its implementation. Sharia norms can in theory both undermine or im-
prove the position of domestic workers, but whether they do so or not depends on 
the question of whether the persons with the power hereto, choose to apply them 
or not. As stated in the second section of this chapter, inside the house, the em-
ployer has the power to decide which norm will be implemented. Outside the 
house, the judiciary has that power and this implementation is usually not in favor 
of the domestic worker, as in the given example on evidentiary rules. This can 
largely be extended to all Sharia rules. As will be elaborated on in chapters 8 and 
9, domestic workers stand a very small chance of seeing the norms applied that 
are in their favor. Judges usually side with those who have wasta, those who have 
the right tribal connection, the right friends or the deeper pockets. This is espe-
cially the case in Saudi Arabia, where most judges are member of a legal-religious 
caste, which appears to be more concerned with its own position in society than 
with a just application of Sharia. More hereon in chapter 9.

4.12 Summary
This chapter discussed how Sharia can be seen as a collection of rhetorical tools or 
arguments that are used in power struggles throughout all strata of Islamic soci-
ety, including conflicts between domestic workers and their employers. The result 
depends not on the many norms and concepts of Sharia, but on the question who 
has the power to decide which legal concept or normative tool will be applied. 
Such is the case with the position of domestic workers, but also with the position 
of women in general; it is both under attack and defended through the use of 
Islamic discourse. Another argument regularly used to defend the proposition 
that Islam negatively influences the position of domestic women is the fact that 
female witnesses under Sharia only count as half and that non-Muslims, in cer-
tain cases, are not permitted to testify at all. In practice, however, the evidentiary 
rules are followed if the judges concerned decide to do so. Thus, in the end, the 
result does not depend on the evidentiary rule, but on the judge. A third aspect of 
Islam that can theoretically worsen the position of the domestic worker is that 
Islam (according to some interviewees) emphasizes that everyone has been given 
a place in society by God (Allah) – a place that has to be accepted. 

287 Schacht (1964) P177.
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Nevertheless, as with the position of women, Islam offers rhetoric or normative 
resources that directly contradict this discourse that legitimizes and perpetuates 
inequalities. Furthermore, there are several aspects of Islam that can theoretically 
positively impact the position of domestic workers. The first is the view of Allah as 
a panoptic God who constrains the individual through the belief that God will one 
day punish him for sins that no one witnessed. Another aspect of Islam that 
Muslim interviewees regularly emphasized was the centrality to Islam of justice, 
basic human rights, dignity and equity. According to several interviewees, the con-
cept of human rights is not new to the Middle East. It was introduced by the 
Prophet Mohammed. In addition to these general principles of Sharia that pre-
scribe human rights and dignity, there are several Sharia rules specifically about 
the proper treatment of slaves and workers. If all Muslims on the Arabian 
Peninsula followed these rules, the domestic workers would fare rather well. 
Another potentially positive aspect of Islam is the emphasis that contemporary do-
mestic workers are not slaves or concubines. This distinction means that although 
slave owners are permitted to have sex with their slaves, employers are not permit-
ted to have sex with their domestic workers. In practice, however, employers are 
never punished for harassment and are rarely punished for rape. 

Because domestic workers are migrants, their knowledge of Arabic is usually 
poor or nonexistent. Because many are not Muslim, their ability to convince a de-
cision maker by using Sharia rhetoric is very limited. In courts, domestic workers 
usually lose (see chapter 8). Within the household, the employer has far more 
power than the domestic worker (see chapters 10 and 11). Therefore, the employer 
can easily enforce the interpretations of Sharia that are more convenient for him 
and use the normative tools that defend his preferred outcome. The conflicts be-
tween domestic workers and their employers in Saudi Arabia and the Emirates are 
therefore not directly influenced by Sharia, but rather by power relations.




