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7. Formal legal norms

7.1 introduction
This chapter provides an overview of formal legal norms, either written or ratified 
by the Saudi or Emirati government. Section 7.2 examines statutory law. Domestic 
workers are explicitly excluded from the labor laws. They are included in the spon-
sorship system, a set of immigration regulations. The chapter then addresses the 
most relevant rules of international law (§7.3). It describes the Universal 
Declaration of Human Rights, the Arab Charter on Human Rights, the Convention 
on the Elimination of all forms of Discrimination Against Women (CEDAW), rati-
fied international labor agreements and the Palermo Protocol against Human 
Trafficking.

These two sections show that national formal legal norms provide normative 
tools to the advantage of the employer, while international formal legal norms pro-
vide tools to the advantage of the domestic worker. In Europe, the situation is dif-
ferent. Here both national and international legal norms provide tools for the pro-
tection of employees. Furthermore, (as discussed in chapter 3) formal legal norms 
regularly create a hierarchy between different norms, which limits the maneuver-
ing space and thus the advantage of the more powerful party the employer. De 
Swaan has provided a theory explaining that in Europe the haves had five different 
interests in providing means and protection to the have-nots. Section 7.4 therefore 
moves on to the question to what extent the upper-class in Saudi Arabia and the 
Emirates share these same interests. It shows that they do not, which is a good ex-
planation for the question why little formal legal protection for the lower strata of 
society has come into existence in the two countries. This situation would improve 
upon removal of the sponsorship system and implementation of the Palermo 
Protocol, Section 7.5 therefore discusses specific obstructions to alterations of the 
sponsorship system and to the implementation of the Palermo Protocol. 

The data for this particular chapter stem mainly from interviews with govern-
ment officials, but also with employers, diplomats and lawyers. Other sources 
were discourse used at international conferences, the laws and conventions them-
selves and internet newspapers. 

7.2 Statutory norms 
7.2.1 Excluded from the Labor Law
In both Saudi Arabia and the Emirates, domestic workers have been explicitly ex-
cluded from the protections of the statutory labor law. 

Saudi labor law, article 7: 
The following shall be exempted from the implementation of the provi-
sions of this law:
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(1) The employers family members, namely, the spouse, the ascendants 
and descendants who constitute the only workers of the firm.
(2) Domestic helpers and the like.
(3) Sea workers working on board of vessels with a load of less than five 
hundred tons.
(4) Agricultural workers other than the categories stated in Article (5) of 
this Law.
(5) Non-Saudi workers entering the Kingdom to perform a specific task for 
a period not exceeding two months.
(6) Players and coaches of sports clubs and federations.
The Ministry shall, in coordination with the competent authorities, draft 
regulations for domestic helpers and the like to govern their relations with 
their employers and specify the rights and duties of each party and submit 
the same to the Council of Ministers.343

Emirati labor law, article 3:
The provisions of this Law shall not apply to the following categories:

• Employees of the Federal Government and of governmental departments of 
the emirates of the Federation, employees of municipalities, other employees 
of federal and local public authorities and corporations, as well as employees 
who are recruited against federal and local governmental projects.

• Members of the armed forces, police and security.
• Domestic servants employed in private households, and the like.
• Farming and grazing workers, other than those working in agricultural es-

tablishments that process their own products, and those who are perma-
nently employed to operate or repair mechanical equipment required for 
agricultural work.

Most interviewed employers agree with the fact that domestic workers have been ex-
cluded from the labor law, stating that it is absolutely forbidden for the government 
to interfere in domestic matters.344 Exclusion of domestic workers from labor laws is 
by no means particular to the Middle East.345 In many countries, this was (or still is) 
the case.346 The idea that a domestic worker’s welfare, including salary, lies beyond 
the scope of public business, partly originates from the capitalist division of labor 
into the productive and reproductive spheres, where the notion of work is a “produc-
tion process that contributes to capitalist accumulation and exchange.” 

343 Under this last provision, the Saudi government has been working on a draft law concerning domestic workers 
for years now, but thus far it has not entered into force. 
344 See also section 3.3.
345 Compare, for instance, Anggraeni (2006). Hong Kong does, but Singapore does not, offer foreign domestic 
helpers protection under the labor laws.
346 See also report 24.
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In contrast, domestic work falls within the “process of reproduction, essential to 
the survival of the family and society, but does not directly lead to the process of 
accumulation and exchange.” Thus, it is not customarily considered work and it 
converts the status of domestic workers into non-workers.347

Concerning the implementation of a labor law within the house, an interviewed 
government official stated: “It would be very difficult to police what’s happening 
there, from a public-private point of view.” Arabs consider the house too private to 
open their doors to inspectors: “The house is sacred. Inspectors who just walk in 
would not be accepted ever! An inspector has the right to ask whatever question he 
likes. He can come to the maglis348 and he can talk to the maid there, but he can 
never enter the house!” Part of the problem in this respect is gender segregation: 
women are not permitted to be in a space with other men without a mahram.349 In 
Saudi Arabia, where this principle is applied very strictly, this means that a wom-
an who is alone cannot call the police if there seems to be a burglar in the house. 
The policemen will not enter the scene unless the woman leaves to go to a female 
neighbor’s house. One group that does enter the house in Saudi Arabia is the 
Mutawwa, or religious police. Yet - as can be deducted from many letters written 
to newspapers- this is not socially accepted either. 

Although the protection of the private sphere is more extreme in the Middle 
East, it seems to be a universal rule that legal instrumentalism is less effective and 
more unwanted in the private domain. Vilhelm Aubert conducted research on the 
effectiveness of the Norwegian domestic workers law and determined that the law 
was largely disregarded. For instance, almost half the employers admitted to let-
ting their domestic workers work more than the maximum of ten hours per day 
(without financial compensation). The law was unknown or unclear to many, but 
it was also not enforced. There were no inspections arranged and prosecution was 
only possible after repeated infringements and upon complaint by the domestic 
worker. The Norwegian government felt that enforcement mechanisms, such as 
unannounced visits, were inappropriate for the house and that any form of exter-
nal intervention would deteriorate labor relations350 - just as several interviewed 
Saudis and Emiratis stated.

347 Guzman (2003).
348 A kind of living room (usually right behind the front door), a space considered to be between the outside and 
the inside, between public and private.
349 An unmarriageable male, being a father, brother, son, or husband.
350 Griffiths (1996) P113-135.
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7.2.2 The sponsorship system
One part of the formal legal system that is actively enforced by both governments 
(unlike many other norms) is the sponsorship system, or the immigration regula-
tions. According to these norms, foreign workers cannot enter Saudi Arabia or the 
Emirates for work without a local guarantor, either an individual or a governmen-
tal or private institution. The system does not allow foreign workers to move from 
one institution to another or from one employer to another without the approval 
of the employer/sponsor. The main difficulty for the domestic worker is the rule 
that as soon as the labor contract is no longer in place (for whatever reason), the 
visa automatically becomes invalid and the worker has to leave the country. If la-
bor laws do not offer sufficient protection against arbitrary dismissal, or if labor 
laws do not apply (as is the case with domestic workers), these regulations give im-
mense power to the employer, who can have the worker deported at will.351 

Furthermore, the worker can only leave the country with the employer’s signa-
ture. A labor agent in Saudi Arabia explained that after the first three months of 
employment, domestic workers who wish to end their contract early require an 
exit visa and a court order to do so. “In Saudi Arabia, the maid goes to the embassy 
and the embassy takes her to court and the judge has to decide whether to release 
her from the contract. The employer signs and then the Ministry of Foreign 
Affairs stamps the contract; this is called legalization.” Running away from the 
employer risks punishment by detention or deportation.352 An interviewed ambas-
sador explained: “According to the law, running away is a crime, even if the em-
ployer severely abuses you.” The sponsorship system thus severely limits the free-
dom of the domestic worker, as will be further discussed in chapter 10. It also 
severely limits her abilities to claim any rights and this diminishes her civil citi-
zenship, as will be discussed in chapter 8.

7.3 International law 
International law can be divided into international conventions (or treaty law), 
customary law and general principles common to the major legal systems of the 
world.353 According to some, customary international law is binding regardless of 
ratifications; according to others, it is not binding.354 Conventions become binding 
on states upon ratification.355 

351 Emirati scholar at Abu Dhabi Dialogue, January 2008 & report 22, P35.
352 Esim (2004) P21.
353 See among others: Restatement of the Law (3d) Foreign Relations Law of the United States, articles 102 on 
sources of International Law, and article 38 of the UN treaty that establishes the International Court of Justice and 
looks at the sources the Court can use to decide its cases.
354 Such statements most commonly are made by dictators that do not wish to be bound by human rights law.
355 Plus often some form of internal confirmation by -usually- the parliament, depending on the constitution of the 
country concerned.
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Thereupon governments are obliged to take action on non self-executing norms, 
while self-executing norms become incorporated either directly or indirectly into 
the national legal system, depending on the system chosen by the country con-
cerned. In monistic systems, national and international law are regarded as one 
legal system. The act of ratification (by itself, or ratification plus approval by the 
national parliament if required) immediately incorporates the rules concerned 
into national law and citizens can directly invoke them in court as national law. 
Dualists emphasize the difference between national and international law and re-
quire the translation of the latter into the former. Without conversion into nation-
al laws, citizens cannot invoke the rules of the ratified treaty and judges cannot 
apply them.356 

In the Emirates, some governmental interviewees claimed to have a dualistic 
system. However, the somewhat vague article of the Constitution that is said to 
regulate the matter is somehow absent from many English translations.357 It states:

Article 125: The Governments of the Emirates shall undertake the appropri-
ate measures to implement the law promulgated by the Union and the trea-
ties and international agreements concluded by the Union, including the 
promulgation of the Local Laws, regulations, decisions and orders neces-
sary for such implementation. The Union authorities shall supervise the 
implementation by Emirate’s Governments of the Union Laws, decisions. 
Treaties, administrative and judicial authorities in the Emirates should for-
ward to the Union authorities all possible assistance in this connection.358

In Saudi Arabia, most interviewed government officials claimed to have a monis-
tic system (one official added that it is not monistic when someone is in conflict 
with the government), whereas others considered it dualistic. Internet sources on 
the Basic Law itself are not conclusive either; some sources state: 

Article 70: Any international treaty or agreement approved by a Royal Decree 
and its provision shall be valid and effective and shall directly be referred to by 
the courts in passing their judgments.359 

356 For instance The Netherlands have a monistic system, while the USA and the UK have dualist systems 
(although with EU law a new normative order has been created which no longer allows for a dualist approach 
towards its self-executing norms). 
357 For instance, http://www.worldstatesmen.org/uae_const.doc March 2009.
358 Official translation, see http://www.uaecabinet.ae/English/UAEGovernment/Pages/constitution_1_7.aspx 
September 2011.
359 See for instance the first report on human rights conditions in the Kingdom of Saudi Arabia: www.nrhr.org.sa/
nsfiles/22.doc (December 2010).
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Other sources state: 

Article 70: Laws, treaties, international agreements and concessions shall be is-
sued and modified by Royal Decrees.360 

If both systems are dualistic, international treaties should be transferred into na-
tional law, but they rarely are.361 Even lawyers and judges do not know if they can 
appeal directly to international law in court. The Saudi National Society for Human 
Rights, for instance, claims to appeal to both Sharia and treaties in court, but it 
could not say on which basis the claims were acknowledged or rejected.

As Merry rightfully states, countries ratify or comply with international law be-
cause of reciprocity, desire for membership in the international community, the 
wish to appear ‘civilized’, pressure from other countries for trade agreements and 
myriad other forms of indirect pressure. Less powerful countries are more vulner-
able to this pressure, whereas some of the most powerful countries (such as the 
U.S.A or oil-rich states like Saudi Arabia and the Emirates) refuse to be bound by 
some aspects of international law at all.362 Realists claim that states comply only 
when it is in their self-interest. This self-interest is currently creating a growing 
need for both countries to ratify (some) international law, as they both hope to at-
tract foreign direct investments to diversify their economies.363 Moreover, certain 
international organizations demand ratification of certain conventions in ex-
change for wanted benefits, such as the World Trade Organization and the 
European Union. Saudi Arabia and the Emirates have therefore ratified a number 
of treaties, but their number is low and compliance even lower. This is because, 
although they may have an incentive to ratify treaties, they do not have too many 
incentives to implement them, as will be explained in section 7.4.

7.3.1 Universal Declaration of Human Rights
Articles 13, 23 and 24 of the 1948 Universal Declaration of Human Rights are be-
ing violated daily against foreign domestic workers in the Middle East. 364 These 
articles state the following: 

Article 13: 
(1) Everyone has the right to freedom of movement and residence within the 
borders of each state. 
(2) Everyone has the right to leave any country, including his own, and to return 
to his country.

360 See for instance http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---ilo_aids/documents/
legaldocument/wcms_125883.pdf (December 2010).
361 CEDAW, for instance, is not.
362 Merry (2006B) P100-101.
363 See section 2.1.1 for the Emirates and 2.2.2 for Saudi Arabia.
364 Jureidini (2010) P146.
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Article 23: 
(1) Everyone has the right to work, to free choice of employment, to just and fa-
vorable conditions of work and to protection against unemployment. 
(2) Everyone, without any discrimination, has the right to equal pay for equal work. 
(3) Everyone who works has the right to just and favorable remuneration ensur-
ing for himself and his family an existence worthy of human dignity, and sup-
plemented, if necessary, by other means of social protection. 
(4) Everyone has the right to form and to join trade unions for the protection of 
his interests. 
Article 24: Everyone has the right to rest and leisure, including reasonable limi-
tation of working hours and periodic holidays with pay. 

7.3.2 The Arab Charter on Human Rights
Several Islamic countries have criticized the Universal Declaration of Human 
Rights for its perceived failure to take into account the cultural and religious con-
text of Muslim countries. This has lead to the writing of the Arab Charter on 
Human Rights (The Charter). The Charter, as revised in 2004, entered into force 
on 15 March 2008 (which is after the start of this research). It received criticism 
from the international community because agreeing to a regional treaty that set 
standards below the universal human rights values set out in UN treaties, was 
considered to be inconsistent with States’ obligations under international human 
rights law.365 However, the Charter also contains several affirmations of current 
international human rights standards. It states: 

Article 43: Nothing in this Charter may be construed or interpreted as impairing 
the rights and freedoms protected by the domestic laws of the States parties or 
those set forth in the international and regional human rights instruments 
which the States parties have adopted or ratified, including the rights of women, 
the rights of the child and the rights of persons belonging to minorities. 

Furthermore, the preamble states: 

(…) reaffirming the principles of the Charter of the United Nations, the 
Universal Declaration of Human Rights and the provisions of the 
International Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Cultural Rights. 

365 http://hrlr.oxfordjournals.org/content/10/1/169.short?rss=1 September 2010.
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Since not all member states have signed and ratified all these covenants, this pre-
amble is an important step forward for countries such as Saudi Arabia and the 
Emirates. Important for the position of domestic workers is the following article: 

Article 3: 
(1) Each State party to the present Charter undertakes to ensure to all individu-
als subject to its jurisdiction the right to enjoy the rights and freedoms set forth 
herein, without distinction on grounds of race, colour, sex, language, religious 
belief, opinion, thought, national or social origin, wealth, birth or physical or 
mental disability.
(2)The States parties to the present Charter shall take the requisite measures to 
guarantee effective equality in the enjoyment of all the rights and freedoms en-
shrined in the present Charter in order to ensure protection against all forms of dis-
crimination based on any of the grounds mentioned in the preceding paragraph. 
(3) Men and women are equal in respect of human dignity, rights and obliga-
tions within the framework of the positive discrimination established in favor of 
women by the Islamic Sharia, other divine laws and by applicable laws and legal 
instruments. Accordingly, each State party pledges to take all the requisite meas-
ures to guarantee equal opportunities and effective equality between men and 
women in the enjoyment of all the rights set out in this Charter. 

The Charter thus refers to individuals, not to citizens. Furthermore, the Charter states:

Article 8: 
(1) No one shall be subjected to physical or psychological torture or to cruel, de-
grading, humiliating or inhuman treatment. 
(2) Each State party shall protect every individual subject to its jurisdiction from 
such practices and shall take effective measures to prevent them. The commis-
sion of, or participation in, such acts shall be regarded as crimes that are punish-
able by law and not subject to any statute of limitations. Each State party shall 
guarantee in its legal system redress for any victim of torture and the right to re-
habilitation and compensation. 

Article 12: 
All persons are equal before the courts and tribunals. The States parties shall 
guarantee the independence of the judiciary and protect magistrates against any 
interference, pressure or threats. They shall also guarantee every person subject 
to their jurisdiction the right to seek a legal remedy before courts of all levels. 

If implemented, the Charter would thus provide proper legal protection to domes-
tic workers. 
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7.3.3UN Convention on the Rights of Migrant Workers
Neither Saudi Arabia, nor the United Arab Emirates ha ratified the UN Convention 
on the Protection of the Rights of All Migrant Workers and Members of Their 
Families. This convention entered into force in 2003 and has now been ratified by 
around forty - mainly labor sending - countries. Neither Saudi Arabia nor the 
Emirates is likely to ratify it any time soon, as government officials and citizens 
generally agree that migrants, even third generation migrants, should not have 
any rights, let alone the members of their families. The larger flows of migrant 
workers who arrive on two or three year contracts are not even considered to be 
migrant workers. They are consistently referred to as contract workers, to empha-
size the return to their home country. Furthermore, even if these two countries 
would ratify the convention, the regulations would not be applied to domestic 
workers as they are not considered to be workers. 

7.3.4 CEDAW and the reservations to it
In 2000, Saudi Arabia ratified the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) and in 2004 the Emirates did the 
same. The convention states:

Article 1:
For the purposes of the present Convention, the term ‘discrimination against 
women’ shall mean any distinction, exclusion or restriction made on the basis 
of sex which has the effect or purpose of impairing or nullifying the recognition, 
enjoyment or exercise by women, irrespective of their marital status, on a basis 
of equality of men and women, of human rights and fundamental freedoms in 
the political, economic, social, cultural, civil or any other field.

Article 2 thereupon adds that states parties condemn discrimination against wom-
en in all its forms and agree to pursue by all appropriate means and without delay 
a policy of eliminating discrimination against women. By prohibiting any distinc-
tion which has the effect of impairing the rights of women, CEDAW prohibits both 
direct and indirect discrimination. Because almost all domestic workers are fe-
male, excluding them from the protections of the labor law based on the argument 
that this is the private sphere of the household seems tantamount to indirect dis-
crimination. Human Rights Watch states:

The exclusion of domestic workers from national labor laws, while neutral 
on paper in its focus on a form of employment, has a disparate impact on 
women and girls since the overwhelming majority of domestic workers are 
female. The lesser protection extended to domestic work, reflects discrimi-
nation against a form of work usually performed by women and girls and 
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that involve tasks associated with traditional female domestic roles such as 
cleaning, childcare and cooking. No legitimate reasons exist for these exclu-
sions. Therefore the unequal protection of domestic workers under nation-
al laws constitutes impermissible disparate impact discrimination on the 
basis of sex.366

Furthermore the concepts of khulwa and the mahram, concepts that – as will be 
described in chapter 8 – severely limit the access of women to justice, constitute 
direct discrimination. Yet there has never been a court ruling on any of these mat-
ters. Therefore it is not officially established to what extent the limitations to the 
rights and access to justice of domestic workers are indeed contrary to CEDAW. 
Furthermore, they may or may not fall under the reservations made by both coun-
tries to this convention, while these reservations may or may not be permissible or 
acceptable.367 The Convention permits ratification subject to reservations, provid-
ed that the reservations are not incompatible with the object and purpose of the 
Convention (article 28). A number of States have entered reservations to particu-
lar articles on the ground that national law, tradition, religion or culture are not 
congruent with Convention principles, and purport to justify the reservation on 
that basis.368 The reservations that Saudi Arabia and the Emirates have made (and 
that may concern the position of domestic workers) are the following: 369 

Saudi Arabia: 
1. In case of contradiction between any term of the Convention and the norms 
of Islamic law, the Kingdom is not under obligation to observe the contradictory 
terms of the Convention. 
United Arab Emirates: 
The United Arab Emirates makes reservations to articles 2 (f), 9, 15 (2), 16 and 
29 (1) of the Convention, as follows: 
Article 2 (f) 
The United Arab Emirates, being of the opinion that this paragraph violates the 
rules of inheritance established in accordance with the precepts of the Sharia, makes 
a reservation thereto and does not consider itself bound by the provisions thereof. 
Article 15 (2) 
The United Arab Emirates, considering this paragraph in conflict with the pre-
cepts of the Sharia regarding legal capacity, testimony and the right to conclude 
contracts, makes a reservation to the said paragraph of the said article and does 
not consider itself bound by the provisions thereof. 

366 Report 3.
367 See Clark (2011) on permissibility and acceptability of reservations to CEDAW. 
368 http://www.un.org/womenwatch/daw/cedaw/reservations.htm September 2011.
369 http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm September 2011.
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As stated, it is unclear to what extent these reservations cover the limitation of 
rights and access to justice of domestic workers, as there has been no court ruling 
on the matter in either of the two countries. In light of the conclusions of chapter 
4, it is unlikely that Sharia would indeed be a solid basis for the limitations con-
cerned. Furthermore, even if Sharia scholars would conclude that the limitations 
to the rights and access to justice of domestic workers are indeed prescribed by 
Sharia and that CEDAW can therefore not prevail, questions can be raised about 
the permissibility and acceptability hereof. 

The CEDAW Commission does not accept all reservations to the Convention. 
Article 28, paragraph 2 of CEDAW adopts the impermissibility principle contained 
in the Vienna Convention on the Law of Treaties. It states that a reservation incom-
patible with the object and purpose of the Convention shall not be permitted. 
Although the Convention does not prohibit the entering of reservations, those 
which challenge the central principles of the Convention are contrary to the provi-
sions of the Convention and to general international law. Article 2 is considered by 
the Committee to be a core provision of the Convention. The Committee holds the 
view that states parties which ratify the Convention do so because they agree that 
discrimination against women in all its forms should be condemned and that the 
strategies set out in article 2, subparagraphs (a) to (g), should be implemented by 
States parties to eliminate it. Neither traditional, religious or cultural practice nor in-
compatible domestic laws and policies can justify violations of the Convention. 

The United Arab Emirates have never filed a report with the CEDAW commission. 
The Kingdom of Saudi Arabia has done so in 2008. The report basically states that 
women have unlimited access to justice.370 Legally that may be true (based on article 
47 of the Basic Law that grants equal access to justice to all citizens and residents) but 
in practice this is not the case because of the concepts of mahram and khulwa. 

370 Report 32, P8.
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7.3.5 International Labor Law
Saudi Arabia and the Emirates have ratified the following ILO conventions:

Saudi Arabia Emirates

C1 Hours of Work (Industry)
Convention, 1919

X X

C14 Weekly Rest (Industry) Convention, 1921 X X

C29 Forced Labor Convention, 1930 X X

C30 Hours of Work (Commerce and Offices) 
Convention, 1930

X

C45 Underground Work (Women) Convention, 
1935

X

C81 Labor Inspection Convention, 1947 X X

C89 Night Work (Women) Convention (Revised), 
1948

X X

C90 Night Work of Young Persons (Industry) 
Convention (Revised), 1948

X

C100 Equal Remuneration Convention, 1951 X X

C105 Abolition of Forced Labor Convention, 1957 X X

C106 Weekly Rest (Commerce and Offices) 
Convention, 1957

X

C111 Discrimination (Employment and 
Occupation) Convention, 1958

X X

C123 Minimum Age (Underground Work) 
Convention, 1965

X

C138 Minimum Age Convention, 1973 X

C174 Prevention of Major Industrial Accidents 
Convention, 1993

X

C182 Worst Forms of Child Labor Convention, 
1999

X X
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Because neither country recognizes domestic workers as workers, these conven-
tions are not applied to them. The ILO has never been clear on its definition of 
workers, nor on the question of whether domestic workers may be excluded from 
national labor laws or ILO conventions371. If the ILO believes that this is not al-
lowed, then the convention that it is considering to write concerning the position 
of domestic workers could be limited to one single rule: “Domestic workers are 
workers and therefore cannot be excluded from the protection of labor laws.” 

7.3.6 Palermo Protocol on human trafficking
The Protocol to Prevent, Suppress and Punish trafficking in Persons, especially 
Women and Children (the Palermo Protocol) is a protocol to the Convention 
against Transnational Organized Crime. The United Nations Office on Drugs and 
Crime (UNODC) is responsible for implementing the Protocol. It offers practical 
help to states with drafting laws, creating comprehensive national anti-trafficking 
strategies, and assisting with resources to implement them. The phrase ‘human 
trafficking’ makes most people think of women forced into prostitution. Yet the 
definition is much broader in the Palermo Protocol, or the supplement to the UN 
convention against transnational organized crime, in which ‘trafficking in per-
sons’ is described as follows: 

(a) The recruitment, transportation, transfer, harboring or receipt of persons, by 
means of the threat or use of force or other forms of coercion, of abduction, of 
fraud, of deception, of the abuse of power or of a position of vulnerability or of 
the giving or receiving of payments or benefits to achieve the consent of a per-
son having control over another person, for the purpose of exploitation. 
Exploitation shall include, at a minimum, the exploitation of the prostitution of 
others or other forms of sexual exploitation, forced labor or services, slavery or 
practices similar to slavery, servitude or the removal of organs; 
(b) The consent of a victim of trafficking in persons to the intended exploitation 
set forth in subsection (a) of this article shall be irrelevant where any of the 
means set forth in subsection (a) have been used;
(c) The recruitment, transportation, transfer, harboring or receipt of a child for 
the purpose of exploitation shall be considered ‘trafficking in persons’ even if 
this does not involve any of the means set forth in subsection (a) of this article; 
(d) ‘Child’ shall mean any person under 18 years of age.372

371 Confirmed by interviewed ILO personnel.
372 Protocol supplementing the United Nations Convention against transnational organized crime, article 3.
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The UNODC suggests that this definition can be split up into three parts:

(i) The act of recruitment, transportation, transfer, harboring or receipt of 
persons;
(ii) by means of threat, use of force, coercion, abduction, fraud, deception, 
abuse of power or vulnerability, or giving payments or benefits to a person 
in control of the victim;
(iii) for the purpose of exploitation, which includes, at a minimum, sexual 
exploitation, forced labor or services, slavery or similar practices or the re-
moval of organs.373 

It is important to note that based on this definition, legal workers as well as illegal 
workers may be trafficking victims. As the above definition of trafficking shows, it 
concerns acts (i) for the purpose of exploitation and (ii) by means of among others 
fraud and deception. Based on this, many domestic workers should be considered 
victims of trafficking under the Palermo Protocol, as exploitation, forced labor and 
practices akin to slavery are unfortunately no exceptions, but general market con-
ditions on which they have not been properly informed. 

As described in chapter 6 on contractual norms, most domestic workers are not 
permitted to leave their employer’s household for the duration of their two year 
contract - not on their own or not at all, and not even if they have a conflict with 
their employer. This changes their labor into forced labor, in those cases in which 
the domestic workers have not agreed to, and object to this condition. Even if do-
mestic workers are aware of the condition they cannot leave the premises at all, it 
remains problematic as it severely restricts her access to justice (as will be de-
scribed in further detail in chapters 8 and 10) Adding to the fact that the position 
of domestic workers regularly constitutes a situation of forced labor, is the fact 
that most employers confiscate the passport of the domestic worker (see chapter 
10). Thirdly, the visa regulations tie the legal position of the domestic worker to 
her employer. The combination of forced confinement (including locked doors), 
confiscation of passports and visa regulation which force the domestic worker to 
choose between continuation of her job or deportation, often result in a situation 
which should be labeled as forced labor. Forced labor constitutes exploitation. The 
second reason why many domestic workers should be considered victims of ex-
ploitation is the fact that most workers are on call 24 hours per day. 

373 http://www.unodc.org/unodc/en/human-trafficking/faqs.html Sept 2010.
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They work average days of around 17 hours and do not have days off for the dura-
tion of their two year contract (as described in chapter 6 on contractual norms). 
Further reasons which are regularly addressed as adhering to exploitation, are oth-
er forms of abuse such as physical, psychological and sexual abuse (see chapters 5 
and 11).374 

Exploitation or culture?
Confinement and excessive work hours are thus so widespread, that exploitation 
should be regarded as the general market condition. Jureidini carefully poses the 
question: “Is the treatment of domestic workers by employers (that includes long 
exploitative hours, low pay, restrictions of freedom and abusive behavior) so ac-
cepted in some countries that neither trafficking, nor criminal intent is present, 
but rather a cultural norm?”375 He asks in other words: can it be exploitation and 
can it thus be trafficking, if it is culture? This resembles the cultural defense often 
used regarding the treatment of women in the private sphere of the house. For a 
long time, international law was also in the West considered to be a rights frame-
work belonging to the public, not the private sphere.376 Only fairly recently has do-
mestic violence been reframed as a human rights issue, based on the fact that vic-
tims of domestic violence are primarily women and that therefore punishment 
only of violence committed in the public sphere would constitute discrimination. 
In the same line of reasoning, a lack of protection of workers in the private sphere 
would constitute discrimination by both the state and the international commu-
nity, and therefore a human rights breach. Cultural defense, just like it can no 
longer be used to defend the oppression of women, cannot be used anymore to 
defend exploitation or trafficking of domestic workers. 

Deceit, misleading and failing to warn
Domestic workers are victims of trafficking if they are brought to the Middle East 
for exploitation by means of fraught or deception. The data in this research show 
that domestic workers are often misinformed or deceived about the most impor-
tant work conditions. As described in chapter 6, especially a large share of Filipina 
domestic workers are not aware of the fact that most domestic workers are not per-
mitted to leave the house of their employer. Secondly, many domestic workers are 
deceived or misinformed about their salary and the payment of transaction costs. 
They are frequently mislead about weekly days off and the number of working 
hours per day. The agencies in the countries of destination actively encourage em-
ployers to restrict the domestic workers’ rights and freedoms and as such actively 
encourage exploitation and forced labor. 

374 Jureidini (2010).
375 Jureidini (2010) P157.
376 Romany (1993) P87.
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Therefore the acts of the agents can often be qualified as human trafficking. Contrary 
to statements from interviewees in the Emirati and the Saudi governments, this 
concerns agencies in both the countries of origin and the destination countries.

Delphi Indicators
A new tool to help determine whether individuals are victims of trafficking – and 
which supports the statement that they often are - is called the Delphi Indicators.377 
As the ILO states, without clear operational indicators there is a risk that researchers 
and practitioners might not recognize trafficking when they see it or might see traf-
ficking where it does not exist.378 Because of uncertainty about the meaning of terms 
such as ‘coercion,’ ‘deception,’ ‘fraud,’ ‘abuse of power or of a position of vulnerabil-
ity,’ ‘control over another person’ and ‘exploitation,’ there was a risk that without 
further clarification, interpretations of these terms could diverge widely between 
and within countries and researchers.379 The ILO states that somebody is a victim of 
trafficking if two strong indicators apply, one strong and one medium indicator, or 
three medium indicators (weak indicators are disregarded here). The Delphi indica-
tors support the statement stat many domestic workers in Saudi Arabia and the 
Emirates are victims of trafficking, based on the following indicators: 

 Strong indicators:
• Deception about the nature of the job, location or employer
• Excessive working days or hours
• Confiscation of documents
• Isolation, confinement or surveillance
• Violence against victims

 Medium indicators:
• Deception about working conditions
• Deception about wages/earnings
• Poor living conditions
• No respect for labor laws or contracts signed
• No social protection (contract, social insurance, etc.)
• Withholding of wages
• Dependence on exploiters
• Difficulty living in an unfamiliar area
• Relationship with authorities/legal status 

377 http://www.ilo.org/global/Themes/Forced_Labour/lang--en/docName--WCMS_105884/index.htm November 2010. 
378 http://www.childtrafficking.com/Docs/ilo_09_operational_beings_1009.pdf October 2010.
379 According to an ILO interviewee, the indicators are currently being used in different contexts, e.g. for national 
surveys, law enforcement, but the ILO does not keep track of all the countries using them. They were used in the 
pilot trafficking survey which we implemented in collaboration with national bureaus of statistics in Moldova and 
Armenia. They have been recently used by some national research institutes in Portugal, Finland and Germany. 
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It is noteworthy that the Delphi Indicators do not demand for intent aimed specifi-
cally at exploitation. They do acknowledge several factors in the Emirates and Saudi 
Arabia which add to the status of trafficking victims: the confiscation of documents 
is problematic, while most employers confiscate the passports of their domestic 
workers (in cooperation with the authorities). Secondly, the relationship with the au-
thorities and legal status are deemed an indicator, while in the Gulf, based on the visa 
regulations, the domestic worker is deemed to be a criminal and subject to deporta-
tion the moment the leaves the premises of her employer, regardless of the question 
why she left. Trafficking victims are also all minors as they cannot be regarded as ca-
pable of assessing the exploitative labor conditions and the attached risks. 

There is a Filipino Act against trafficking380 under which confinement makes one 
a trafficking victim; possible consent to confinement is not mentioned. When the 
union representing about 80% of all Filipino agencies was confronted with the 
question of whether this makes almost all domestic workers in the Middle East traf-
ficking victims, it replied: “So it is state sanctioned trafficking, because POEA381 has 
processed all the papers. And the agencies are legal.” Interviewed agents typically 
stated that if the paperwork is correct, the domestic worker is not a trafficking vic-
tim. Lack of consent, fraud or abuse of circumstances are of no consequence to 
them. Surprisingly, however, all interviewed government officials agreed with these 
agents, or they believed that only women who are brought into prostitution can be 
trafficking victims. The Dubai police stated in a newspaper article that no one had 
ever been convicted of trafficking; therefore, it does not exist.382 Even the ILO does 
not include these domestic workers in their trafficking estimates383 and most inter-
viewees from NGOs stated that it is of “no use” to define them as such. 

But article 6 of the Palermo Protocol obligates states to offer assistance and pro-
tection to trafficking victims and articles 5 and 9 obligate them to criminalize and 
prevent trafficking:

Article 6: Assistance to and protection of victims of trafficking in persons 
(1) In appropriate cases and to the extent possible under its domestic law, each 
State Party shall protect the privacy and identity of victims of trafficking in per-
sons, including, inter alia, by making legal proceedings relating to such traffick-
ing confidential. 
(2) Each State Party shall ensure that its domestic legal or administrative system 
contains measures that provide to victims of trafficking in persons, in appropri-
ate cases: 

380 Republic Act no. 9208, May 26 2003: Act to institute policies to eliminate trafficking in persons, especially 
women & children.
381 The Filipino government office concerned.
382 7 Days Newspaper, as quoted on http://secretdubai.blogspot.com/.
383 Report 22, P 49 states that around 800,000 persons are trafficked into non-sexual forced labor worldwide. This 
is lower than the estimates of this research that 1,000,000 domestic workers in Saudi Arabia and the Emirates are 
trafficking victims under the Palermo Protocol.

Formal legal norms



158

(a) Information on relevant court and administrative proceedings; 
(b) Assistance to enable their views and concerns to be presented and consid-
ered at appropriate stages of criminal proceedings against offenders, in a man-
ner not prejudicial to the rights of the defense. 
(3) Each State Party shall consider implementing measures to provide for the 
physical, psychological and social recovery of victims of trafficking in persons, 
including, in appropriate cases, in cooperation with non-governmental organi-
zations, other relevant organizations and other elements of civil society, and, in 
particular, the provision of: 
(a) Appropriate housing; 
(b) Counseling and information, in particular as regards their legal rights, in a 
language that the victims of trafficking in persons can understand; 
(c) Medical, psychological and material assistance; and 
(d) Employment, educational and training opportunities. 
(4) Each State Party shall take into account, in applying the provisions of this ar-
ticle, the age, gender and special needs of victims of trafficking in persons, in 
particular the special needs of children, including appropriate housing, educa-
tion and care. 
(5) Each State Party shall endeavor to provide for the physical safety of victims of 
trafficking in persons while they are within its territory. 
(6) Each State Party shall ensure that its domestic legal system contains meas-
ures that offer victims of trafficking in persons the possibility of obtaining com-
pensation for damage suffered. 

Article 5: Criminalization 
(1) Each State Party shall adopt such legislative and other measures as may be 
necessary to establish as criminal offences the conduct set forth in article 3 of 
this Protocol, when committed intentionally. 
(2) Each State Party shall also adopt such legislative and other measures as may 
be necessary to establish as criminal offences: 
(a) Subject to the basic concepts of its legal system, attempting to commit an of-
fence established in accordance with paragraph 1 of this article; 
(b) Participating as an accomplice in an offence established in accordance with 
paragraph 1 of this article; and 
(c) Organizing or directing other persons to commit an offence established in 
accordance with paragraph 1 of this article. 

Article 9: Prevention of trafficking in persons
(1) States Parties shall establish comprehensive policies, programs and other 
measures: 
(a) To prevent and combat trafficking in persons; and 
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(b) To protect victims of trafficking in persons, especially women and children, 
from re-victimization. 
(2) States Parties shall endeavor to undertake measures such as research, infor-
mation and mass media campaigns and social and economic initiatives to pre-
vent and combat trafficking in persons. 
(3) Policies, programs and other measures established in accordance with this 
article shall, as appropriate, include cooperation with non-governmental organi-
zations, other relevant organizations and other elements of civil society. 
(4) States Parties shall take or strengthen measures, including through bilateral 
or multilateral cooperation, to alleviate the factors that make persons, especially 
women and children, vulnerable to trafficking, such as poverty, underdevelop-
ment and lack of equal opportunity. 
(5) States Parties shall adopt or strengthen legislative or other measures, such as 
educational, social or cultural measures, including through bilateral and multi-
lateral cooperation, to discourage the demand that fosters all forms of exploita-
tion of persons, especially women and children, that leads to trafficking. 

By actively and publicly defining half the domestic workers in Saudi Arabia and the 
Emirates as trafficking victims, the international community could call on both gov-
ernments to account for their lack of proper action against the agencies and the lack 
of assistance to trafficked domestic workers. Yet there are specific obstructions to 
the implementation of the Palermo Protocol that will be described in section 7.5, af-
ter a general explanation on the poor protection of the lower strata of society both in 
Saudi Arabia and the Emirates.

7.4 Why so little labor protection?
As the previous two sections show, international formal legal norms provide ample 
normative tools for the protection of domestic workers, while national formal legal 
norms do not. In Europe, this is not the case; there is ample statutory law protecting 
laborers, including migrant domestic workers. Neither do Saudi or Emirati national 
formal legal norms provide for a hierarchy between normative tools, to delimit the 
maneuvering space of the more powerful party, the employer. In these two coun-
tries, one of the reasons for poor legal protection is the fact that both societies are 
halfway through the rapid transformation from a patriarchal, status-based society to 
a society based on contractual relations (as described in chapter 5). One of the char-
acteristics of patriarchy is that the master “wields his power with restraint, at his dis-
cretion and, above all, unencumbered by rules, insofar as it is not limited by tradi-
tion or competing powers.”384 

384 Rollins (1985) quoting Weber.
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This most strongly affects the private sphere of the household, as patriarchs try to 
hold on to the status-based system that offers them more power than the contrac-
tual system. This has been the case in Europe as well, but legal protection of do-
mestic workers has nevertheless slowly come into existence there. Are Saudi 
Arabia and the Emirates just a few decades behind in this development (as inter-
viewees from the government claim) or are there other societal causes as well? 

One additional reason given by interviewees for limited protections under labor 
laws is the argument generally maintained against labor laws: labor should (as 
much as possible) be left to market mechanisms. As the Deputy Minister of Labor 
of Saudi Arabia stated in an interview: “Minimum salary - no, we do not interfere 
in this, it is the free market, it is up to the people. They decide, they agree.” Many 
Saudi and Emirati government officials have been trained in the United States, 
the largest proponent of the free market mechanism, which is likely to have influ-
enced them. On the other hand, this free market line of reasoning is frequently 
used in Europe as well, but there the need for laws that compensate for the weaker 
position of employees is now the communis opinio.385 There is some labor protec-
tion in the U.S., although it is more limited than in Europe. Again, the question 
arises: are Saudi Arabia and the Emirates behind the United States and Europe in 
development, or are there ideological and legal differences between the continents 
due to societal differences? As described in chapter 3, according to Abram de 
Swaan386 legislation protecting laborers and the required changes in society’s un-
derlying belief system387 came into existence because it was in the interest of the 
upper-class to improve the position of the underclass. This is not the case in Saudi 
Arabia or the Emirates.

7.4.1 Five interests largely absent 
The five interests which the upper-class had in Europe to create means and protec-
tion for the lower classes, as discussed in chapter 3 are: (i) fear of beggars, thieves 
and gangs, (ii) fear of contagious diseases carried by the lower classes, (iii) the pos-
itive effects of means and protection on the availability and skills of the current 
and future labor force, (iv) anxiety for riots and revolutions and (v) the need to co-
ordinate efforts in order to create or maintain level economic playing field.

These five interests currently exist on the Arabian Peninsula to a limited extent 
only, because poor laborers are generally migrant workers who can be ‘imported’ 
and ‘deported’ at will.388 Beggars, thieves and gang members can be jailed or de-
ported and usually it is the latter. Sixteenth-century European communities could 
expel their poor as well, but as other communities did the same, this practice cre-
ated gangs that roamed the country from one village to the next. 

385 Compare Humphries in Basu (2003) P85 and Schwitters (2000) P93.
386 Swaan (2004).
387 Engerman in Basu (2003) P30.
388 Based on the sponsorship system as described in section 7.2.
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Soon the rich in Europe realized their interest in the rule that each community 
had to take care of its own poor. Nowadays, however, strict border controls have 
emerged that allow wealthier countries (the haves) to permanently expel unwant-
ed individuals (the have-nots). Therefore, the same ‘deal’ of non-expulsion does 
not apply. 

Secondly, the Emiratis and Saudis are not likely to provide proper healthcare for 
their workers, as the rich do not suffer the same threat from the poor as they did 
in earlier times in Europe. Before flying to the Arabian Peninsula, all migrant 
workers have to undergo extensive health checks and no one who is sick is permit-
ted to fly in. Furthermore, as soon as an individual is found to be sick he is usually 
instantly deported, not treated. Iris scans prevent not only irregular migrants from 
returning, but also those workers who have been found to carry contagious diseas-
es like tuberculosis or HIV/AIDS. Even employers who are willing to pay for the 
treatment of their employees cannot stop their deportation and banishment for 
life.389 

The third reason that these conditions are less prevalent on the Arabian 
Peninsula is that allowing workers to invest in themselves and their children to 
create a healthier and better-educated work force, is not in the interest of the 
Saudis or Emiratis. Although the migrant workers in both countries do invest 
heavily in the education of their children,390 the new generation of workers prefers 
not to go to the Arabian Peninsula. This is especially true for domestic workers; if 
they gain enough wealth, their children will pursue vocational training, for in-
stance, to become nurses. If possible, they will apply for jobs in Western countries 
that offer higher salaries and better working conditions. Even if domestic workers 
do not succeed in seeing their children complete a proper education, the salary 
from the Middle East will likely be used for family members to pay placement fees 
for countries that offer higher salaries for domestic workers, such as Hong Kong 
or Singapore. Thus, while host countries benefit from foreign workers and the 
freedom from capital investment,391 the downside is that they do not benefit from 
investments in these workers and therefore have no interest in raising their stand-
ard of living. 

Concerning the threat of strikes and worker uprisings, it benefits the Saudis and 
the Emiratis that communism is no longer viewed as an attainable ideal by the 
majority of laborers. Therefore, the upper class is less wary of the danger of radi-
cal labor movements that need to be averted with a generous social contract.392 
Anyone who goes on strike for better labor conditions is arrested and deported. 

389 See for instance http://secretdubai.blogspot.com/2007/07/story-of-badal.html.
390 Having to pay for family members, especially children, was a reason frequently given by domestic workers why 
they would not be able to go home, as discussed in chapter 10.
391 Licuanan in Heyzer (1994) P109.
392 Swaan (2004) P12.
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They are treated the same way as thieves and workers whose visa have expired: 
they are all perceived as criminals, as became clear in several interviews with gov-
ernment officials. The oppression of labor movements has also become consider-
ably easier with weaponry available to the Emirati and Saudi security forces, which 
the nineteenth-century European police forces could only dream of. Certain 
groups within the security forces are even trained by the American CIA.393 

The fifth interest in the West - pressure from the international community to 
create economic level playing field - does not have much of an effect on the Arabian 
Peninsula either. The international pressure is rather poor, because there is little 
need for a level playing field. The exports from both Saudi Arabia and the Emirates 
consist largely of oil and oil-related products. The more powerful players in the in-
ternational field either do not produce these same products, or they do produce 
oil, but, in light of the world economy, have no interest in raising Saudi and 
Emirati production costs. The lack of international economic-based pressure is 
even more severe for domestic workers. Because they produce nothing tradable 
on the monetary market, they do not form a competitive import sector that re-
quires an international level playing field.394 

Thus, the five interests that have existed in Europe to raise the standard of living 
for workers, barely exist in Saudi Arabia or the Emirates. On the contrary, keeping 
the workers cheap is in the best interest of both governments, because cheap lab-
orers provide for wealth and luxury, which keeps their citizens fairly content. As 
Fareed Zakharia states, this is part of the ‘deal’ between the upper class and soci-
ety: legitimacy by means of luxury.395 Both governments have written Labor Laws 
and Saudi Arabia works on a specific domestic workers act, but in light of the fore-
going, it is not surprising that these initiatives seem to be taken primarily in the 
interest of Saudi and Emirati employers. For instance, when discussing the Saudi 
draft Domestic Workers Act, the Saudi Shura396 suggested that the employer 
should have a legal right to withhold portions of salaries to prevent domestic work-
ers from absconding. One member explicitly stated that the Act as proposed would 
do more harm to citizens than good.397 This preoccupation with the employer-cit-
izens rather than with the employee-migrants can also be seen in other labor-im-
porting states, such as Singapore.398 A comparative research on the question to 
what extent the five causes given by De Swaan are absent or present, comparing 
countries with different cultures, would therefore be interesting (more hereon in 
chapter 12). 

393 Briody (2003).
394 Basu (2003) P4.
395 See chapter 2.
396 A sort of Consultative Parliament.
397 http://www.gulfinthemedia.com/index.php?id=461628&news_type=Political&lang=en& later removed from 
the internet.
398 Anggraeni (2006) P115.
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7.4.2 Labor protection and civil society
This situation of the near absence in Saudi Arabia and the Emirates of De Swaan’s 
five upper-class interests, is slowly changing though. Yet to the extent that the 
causes now come into existence, they can have little effect due to the absence of 
civil society. This section first describes the changes in society that, based on De 
Swaan, may be expected to lead to protection of the poor. Thereafter it describes 
how in Europe they came into existence as bottom-up movements or spontaneous 
collective actions, for which the conditio sine qua non, civil society, is absent in the 
Middle East.

First, the number of poor migrants that live in both countries illegally and invis-
ibly is on the rise. As explained by several interviewees, Saudi Arabia especially is 
struggling with large groups of migrants that enter the country on an Umra visa 
(for Mecca), after which they disappear into illegality. These invisible migrants are 
becoming better organized each year and they slowly begin to resemble the groups 
of vagabonds that made the German forests unsafe several centuries ago. Although 
the Emirates are better in controlling the entrance of migrants into their country, 
they suffer the same problem with the appearance of gangs. Several Emirati inter-
viewees in Dubai said they were afraid of ‘mafia’ groups that apparently steal, rob 
and even abduct people. These groups are growing and thus far, neither govern-
ment seems capable of finding and deporting all of these individuals. If this con-
tinues, in due time it could lead to a change in attitude similar to what occurred in 
Europe; that these groups of individuals would not steal, rob, or abduct if given a 
chance to earn a living legally. 

Second, there is a growing problem, mainly in the Emirates, of a dependence on 
migrant workers. This dependence has become quite large, as about 90% of lab-
orers are migrants.399 Although individuals can be deported, this cannot be done 
on a large scale, as this would halt the entire economy. During the general amnes-
ty several years ago that permitted irregular workers to leave the country without 
paying a fine, so many people left that many construction companies faced seri-
ous problems in continuing their projects. This engendered anger towards the 
government (and, according to several interviewees, is the reason why Labor 
Minister Al Kaabi had to pack his bags), but it also raised awareness about just 
how dependent the economy had become on foreign workers. While strikes had 
previously been seen as a costly nuisance, they are now increasingly perceived as 
real threats. 

Several Emirati interviewees complained that things have gotten out of hand 
and that it would be better if all migrants would leave; people would lose wealth, 
but life would be safer again. Others complained that the workers must be treated 
better, or one day they will emerge from their camps of 50,000 men cramped to-
gether to take whatever property or women they can get their hands on. 

399 See chapter 2.
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Therefore, the awareness that grew in Europe about the need to appease the have-
nots with a certain minimum living conditions seems arise in Saudi Arabia and 
the Emirates as well. Still, collective action to achieve better labor conditions for 
the workers is not likely to occur anytime soon, because another societal aspect 
that was necessary in the West is not present in the Middle East; civil society. 400 

Labor protection as bottom up collectivized good
In Europe, as De Swaan describes, many collective goods came into existence not as 
initiatives from the government, but from small, powerful groups within society. 
Governmental bodies regularly came into existence as a way to fulfill collective tasks 
that were earlier performed at a lower level, but were later lifted to national level. For 
instance, one of the first and most important tasks to be collectivized was defense 
against external threats. This defense was often first organized at the village level, by 
the inhabitants themselves. Later, deals would be closed with cities before they be-
gan to be organized at a state level. Garbage collection was set up by small groups 
that organized themselves, or by individuals who offered paid subscriptions; it later 
became state organized. Social security was started by laborers deciding to set up 
collective funds for themselves; they later developed into state-run welfare systems 
(solely, or in competition with private funds). In so-called friendly societies401 the 
first sewage systems were initiatives by individuals in the richer parts of town, but 
they became a town and later a state responsibility. Even the police started as neigh-
borhood security forces. All of these initiatives were started by private individuals, 
not by governmental bodies. Those bodies were only created later, when the collec-
tive action was lifted to a higher, to governmental level.402 

Many collective goods were provided for by the state in exchange for taxes, 
which used to be the contribution paid to the garbage company, trade union or 
friendly society. The government was given money in exchange for collective 
goods beginning with villages paying taxes to towns and later to kings, in exchange 
for security and other collective goods. With the growing financial needs of the 
governments and the diminishing wealth of the old nobility (as the land they 
owned lost value compared to labor and capital), higher taxes were requested and 
were paid voluntarily in exchange for properly organized collective goods, partici-
pation in the way they were organized and the possibility to remove poor organiz-
ers. This is part of the story of how democracy developed in the West.403 Workers 
and unions advocated further reforms as they became more powerful, partly be-
cause of the strength from nineteenth-century legislation that permitted the for-
mation and exercise of some forms of collective power by unions.404 

400 Civil society is composed of the totality of voluntary civic and social organizations and institutions, as opposed to 
the structures of the government (regardless of that state’s political system) and commercial institutions of the market.
401 Also Schwitters (1991) P12-20.
402 Compare Berger & Neuhaus in Eberly (2000) P166.
403 As described by the proponents of the rentier state theory. More hereon in chapters 2 and 9.
404 Engerman in Basu (2003) P22.
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In the United Arab Emirates and the Kingdom of Saudi Arabia, the emergence of 
the state followed an entirely different course. Although both countries had tribal 
and religious leaders, larger governmental bodies did not come into existence un-
til the discovery of oil, when the political leaders with whom Western oil compa-
nies had signed their agreements, gained an independent source of income. 
Money under this model does not flow up, from society to the government, but 
down, from the government to society. It is strategically used to buy loyalty 
through the provisions of wealth and luxury. Collective goods thus come into ex-
istence only if the government - not a group within society - decides that this is 
necessary.

To the extent that an individual in either societies would nevertheless be in-
clined to do something, they face the problem that Saudi Arabia and the Emirates 
governments severely limit the possibility for individuals to unite or to express 
their dissatisfaction with aspects of society that they consider poorly organized. 
This is sometimes taken to extremes. For instance, as one interviewee reported, in 
Saudi Arabia a woman who set up a micro-finance initiative was arrested for caus-
ing fitna, internal strife. Migrants who try to set up initiatives or who express their 
views on the necessity of governmental action are usually deported from both 
countries immediately. According to interviewees from the Emirati government, 
individuals are not permitted to privately set up shelters or centers for battered 
women. The overall discourse of the government in interviews and official state-
ments, is that individuals are not permitted to organize such matters; if they are 
necessary, then the government should organize them. If they are not really nec-
essary, they should not be organized at all (with the government, of course, decid-
ing what is and what is not necessary). 

Civil Society
Civil society concerns organizational units other than the government or the mar-
ket. It consists of families, neighborhoods, voluntary associations, charities, lodg-
es, fraternal orders, houses of worship and an endless variety of civic enterprises 
that emerge as people join forces, work toward common purposes and, in the 
process, learn the habits of collaboration and trust, but also develop accountability 
mechanisms. Many of the social reform movements in history, whether focused 
on morality, justice for women and children or the eradication of poverty and suf-
fering, were orchestrated by voluntary associations.405 

In the Middle East, however, non-governmental organizations are state-control-
led or nonexistent,406 except for organizations in and around mosques.407 

405 Eberly in Eberly (2000) P3&7. Also Bayly (2005) P72.
406 Esposito (2007) P40.
407 Zakaria (2001).
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De Toqueville’s famous phrase ‘voluntary associations’ expresses the idea that lib-
erty is of the essence to civil society.408 Thus, under extreme conditions of state op-
pression there can be no question of the power of civil society.409 Both Saudi 
Arabia and the Emirates are absolute monarchies that prohibit all political parties, 
unsanctioned private associations and NGOs.410 The emergence of the modern 
authoritarian system played a significant role in curtailing the growth of civil in-
stitutions. The restrictions on basic freedoms left their mark on the nascent civil 
society that found no accommodating public space. In the absence of a viable civil 
society that could protect citizens’ interests, exposed individuals turned their 
backs on the institutions of civil society and sought the rude shelter of the tribal 
and clan systems, with their feudal and organic bonds.411 

This lack of a civil society is even worse in the Emirates, where the citizens con-
stitute less than 10% of the population.412 Because a large part of the remaining 
90% of the population has no rights and no intention of staying in the country for 
a longer time, they have no incentive to become involved in issues that could be 
improved by civil society actions.413 As an interviewee summarized it: “The organi-
zations of the expats are not involved in anything. They are just here to make mon-
ey and then they go home. It’s comfortable; they don’t pay taxes. And also there is 
no communication between the different communities, so how will this come to 
a shared civil society?”

Van Doorn is thus correct when he comments on the work of De Swaan (previ-
ous section) that large differences between the haves and the have-nots are not 
enough for protections for the poor to come into existence. Civil society is needed 
and its effectiveness depends on the organization and power of the proletariat and 
the nature and characteristics of other societal coalitions.414 Likewise, the corpo-
rate social responsibility movement415 cannot arise due to the lack of freedom of 
expression. The quality of news reporting is poor in both Saudi Arabia and the 
Emirates. To the extent that newspapers do write about the situation of laborers in 
general or domestic workers in particular, they usually focus on descriptions of in-
dividual cases. Overall analyses and quantitative data are lacking. Thus, the ab-
sence of systematic investigation by the media creates the impression that abuse 
of workers and problems related to their unenviable positions are rare. This has 
also been the case with domestic violence against women and children. Domestic 
violence was long believed to be an issue of regrettable, isolated incidents, not a 
problem occurring on a large scale in all societal strata. 

408 Himmelfarb in Eberly (2000) P95.
409 Eberly (2000) P65.
410 http://www.google.com/hostednews/afp/article/ALeqM5ieWR1y4we-axmf3a4fAxntXo75DA and report 28.
411 Report 10, P166.
412 See chapter 2.
413 Likewise, Davidson (2008) P190-193.
414 Van Doorn (1990).
415 Which is a combination of civil society and market; producers supporting social goals.
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This image changed only with a large government-backed campaign in 2007 and 
2008, but the image of the abuse of domestic workers remains as it was: a matter 
of isolated incidents. 

All Saudi and Emirati interviewees responded with disbelief when presented 
with the quantitative results of chapter 6 of this dissertation. Several attempts to 
publish these results in a newspaper in Saudi Arabia were fruitless and on the 
(English-speaking, more liberal) Saudi radio, researcher was permitted to state the 
topic of her research, but not to discuss the results. Presentation of these results 
at a gathering of Arab and European human rights organizations caused vehe-
ment reactions. In my experience, the topic of abuse of domestic workers is thus 
not discussable. Likewise, in the Emirates the results of chapter 6 were denied 
with the argument that many runaways find employment on the black market. 
The possibility was not accepted that irregular employment could be the effect 
rather than the cause of large-scale absconding. That same presumption is also 
published regularly in Saudi newspapers - that domestic workers run away solely 
to earn more on the black market, not because of possible abuse or false promises 
from agents. The result is that many citizens, although they know that abuse oc-
curs, are unaware of its scale and causes and will remain unaware until the media 
are granted greater freedom of expression. 

In summary, the five interests that - according to De Swaan - contributed to 
the development of aid and protection of the lower strata of society in Europe, 
barely exist in the Middle East. This is due to the phenomenon of circular migra-
tion. To the extent that these five causes do come into existence now though, 
they cannot be expected to have much result, as both governments are dictatorial 
and therefore do not allow for the development of civil society. As there is no 
freedom of expression, not enough people become aware of a problem to ignite 
collective action and to the extent that there would be enough people, they do not 
enjoy the freedom to unite.

7.5 Specific obstructions
7.5.1 Obstructions to abolition of the sponsorship system
The regimes in Saudi Arabia and the Emirates are, according to the rentier state 
theory, likely to become less authoritarian, less oppressive, and more sensitive to 
the needs of both inhabitants and economy, when the oil runs out.416 Citizens will 
gain more freedom to unite, more freedom of expression, both necessary for the 
proper functioning of civil society. Little can be done to fasten this process. 

416 According to contested estimates, oil reserves worldwide could run out in less than 40 years: http://www.
independent.co.uk/news/science/world-oil-supplies-are-set-to-run-out-faster-than-expected-warn-scientists-453068.
html. More optimistic sources say for Saudi Arabia it is about 70 years: http://en.wikipedia.org/wiki/Oil_reserves 
or even 90 years: http://www.saudi-us-relations.org/energy/saudi-energy-reserves.html. Other studies raise doubt 
about Saudi’s reserves: http://www.iags.org/n0331043.htm.
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Nevertheless, the haves could gain more interest in protecting the have-nots and 
particularly migrant workers, if the sponsorship system would be altered to miti-
gate circular migration and its consequences. This is actually a topic of discussion 
currently in both countries. Yet the possibilities for change have to be considered 
in light of the reasons people give why the current system cannot simply be abol-
ished. According to interviewees, the reasons are the following:

Transaction costs
The most important reason given by employers as to why workers are not permit-
ted to leave and why the sponsorship system cannot be abolished is the fact that 
employers pay large fees (from $700 to $2.700)417 to agencies, governmental insti-
tutions and other parties418 when hiring a worker.419 Employers do not want do-
mestic workers to leave and work for someone else who has not paid these fees, 
and who would therefore be willing to pay a higher salary. An interviewed employ-
er, when asked if he would allow his domestic workers to leave and work for an-
other family, said: “No, we paid a lot for them to come here!” But when asked if he 
would allow them to leave if there was a rule that the next sponsor or employer 
would have to pay a percentage of what the first sponsor paid in fees, answers 
were given such as: “Well, if there was that rule, then maybe we could change the 
other rules as well.” 

Neither governments nor agencies ever return (part of the) fees and the domes-
tic worker can only be ‘exchanged’ in the first three months if (for whatever rea-
son) she does not satisfy the employer420. After that, it is the employer’s loss. As 
the Arab News formulated it: “They [the employers] shoulder the burden, expense 
and risk. If a maid’s performance is not satisfactory, there is little option but to 
simply send her back to her home country and write off the costs.” These costs are 
usually perceived as debts from the domestic worker to the employer,421 which 
must be repaid by serving the full two years of the contract, even though it is not 
the worker but the agency that benefits. Around half of the fees paid by the em-
ployer to the agency is spent on a one-way ticket, of which the worker no longer 
profits the moment she is deported. To the contrary, a considerable profit appears 
to be made by the agency,422 profit it cannot lose as there are no fee-restitution 
rules or habits. 

417 In the Emirates, for instance, employers pay the agency a fee of $350 for an Ethiopian and $1.250 for a Filipina. 
Government fees for ex-pats are around $1.150. In Saudi Arabia, an agency supplying domestic workers without 
waiting lists (probably bought from their previous employer) asked for $2.700. 
418 For instance, doctors for health certificates or criminals for false passports.
419 Likewise report 18, P29.
420 See chapter 6; all visited agencies in Saudi Arabia and the Emirates stated such. Interviewed employers 
confirmed this was the rule, although it does not seem to have been written done anywhere. 
421 Even by interviewees from the Human Rights Commission in Saudi Arabia.
422 A fact that might be deduced from the extremely expensive cars driven by most agency owners, although 
further research hereon is needed. Yet this will be difficult as cooperation of the agency owners is not to be 
expected. 
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Criminality
Another financial reason to retain the sponsorship system is given by business-
men, as explained by an interviewee: “It was mostly businessmen who are in sup-
port of the sponsorship law. They say that it is there to protect them in case an em-
ployee - such as an accountant - runs off with their money.” Many interviewed 
employers and government officials stated that if workers were permitted more 
freedom, they expected that the workers would leave to become criminals: 
“Because you have to understand, if we give them the passport, they can go any-
where and it will be a big mess. You cannot know where they are, where they go. 
They go to Mecca, go to Medina, there are thousands of them, they go into prosti-
tution, they sell alcohol, thievery.” An employer said his domestic worker was not 
permitted to leave the house, because the only place to go was the mall: “She will 
meet her mafia friends there who will stimulate her to run away and to become a 
prostitute.”423

No Saudi or Emirati interviewee424 seemed to consider the possibility that for-
eigners who smuggle drugs and alcohol or go into prostitution, maybe do so be-
cause they do not have the option of getting a legal job, precisely because of the 
sponsorship regulations. A person who runs away from an abusive employer, and 
who cannot go home because of debts incurred to come to the Middle East or be-
cause she lacks passport or release documents, generally has no choice but to 
work in criminal activities. According to interviewees, especially in Saudi Arabia 
there are many princes who “import” workers, take their passports and send them 
to the streets to make money for the prince. This also forces the workers con-
cerned into criminal behavior because the workers do not have the opportunity to 
apply for jobs with other employers. Thus, the sponsorship system seems to be 
creating the problems it is supposed to prevent. 

Detention for private debts
A third reason given by employers for why the sponsorship system cannot be abol-
ished is the fact that in these countries, individuals can be (and, indeed, regularly 
are) jailed for indebtedness. An interviewed Emirati government official stated: 
“We need to change this sponsorship system, but you have to keep in mind that it 
was well intended. If you get into troubles with the police and you have to pay a 
large fine, somebody has to be responsible for you; otherwise, you will be in jail 
for the rest of your life. Locals have family members to pay for them, but the lab-
orers do not have a family here and therefore they need a sponsor.”

Private debt as grounds for detention is prohibited under international human 
rights standards, as it is considered akin to debt bondage or slavery.425 

423 Compare Esim (2004) P80.
424 Contrary to several Bahreini’s who did recognize this possibility.
425 Report 17, p53.

Formal legal norms



170

Specifically, Article 11 of the International Convention on Civil and Political 
Rights:

Article 11: No one shall be imprisoned merely on the ground of inability to fulfill 
a contractual obligation. 

But neither the Emirates nor Saudi Arabia is a member state of this convention. 
The rules on detention for private debts are sometimes ascribed to Arab culture: 
“for several centuries, private property in Islam was so well protected that a debt-
or’s person, rather than his assets, answered for his debts. A Muslim judge could 
order seizure and imprisonment of a recalcitrant debtor to force him to pay his 
debts, but he could not order foreclosure of his proprietary wealth to satisfy his 
unpaid creditors.”426 Yet this statement is incorrect as detention for private debts 
used to be common in many parts of the world including the West and according 
to some it still is.427 Furthermore, the Arab Charter on Human Rights explicitly 
forbids this practice. 

Article 18: No one who is shown by a court to be unable to pay a debt arising 
from a contractual obligation shall be imprisoned. 

Migration and the sponsorship system
A non-financial reason given by interviewees for why the sponsorship system can-
not be abolished is fear that immigration will grow even larger and the workers 
will no longer leave the country and will eventually “take over the country.” The 
current sponsorship regulations allow the Saudis and Emiratis to deport foreign 
workers instantly (upon running away or dismissal visa become invalid instantly). 
Annulment would only be accepted if the system were to be replaced by another 
system limiting the residency rights of the immense groups of foreigners, such as 
the 3+3 residency cap discussed in the spring of 2008428. If this proposed law were 
passed, unskilled workers would be permitted to work in Saudi Arabia or the 
Emirates with a three-year labor contract that can only be renewed once.429 The 
governments thus put a maximum on the number of years that certain foreign 
contract workers can stay in their respective countries, which appears to be a pre-
liminary step to adjustments of the sponsorship system.

426 Report 17, p72.
427 See for instance http://www.nakedcapitalism.com/2010/06/jail-for-unpaid-debt-a-reality-in-six-states-strategic-
default-pushback-watch.html on detention for private debts in the USA.
428 It was discussed among others at the Abu Dhabi Dialogue.
429 For more information on this labor rotation system or time-limited circular migration, see, among others, 
http://emirateseconomist.blogspot.com/2007/11/un-charter-and-gcc-labor-rotation.html. 
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Possible adjustments
Based on these lines of reasoning, abolishing the sponsorship system is currently 
not an option for either the Emirati or the Saudi government. Yet adjustments to 
the system are possible. Apart from the residency cap, two alternatives for the 
sponsorship system are being discussed. Both entail a transfer of sponsorship to 
a larger organization. In the Emirates, the plan is to put sponsorship in the hands 
of the government. The Minister of Labor has sketched a blueprint of new proce-
dures that would require laborers wishing to work in the Emirates to go through 
the Ministry of Labor, rather than through recruiting agencies. In contrast, in 
Saudi Arabia, a limited number of agencies is to become sponsor, turning these 
contracted agencies into labor pools. They are expected to recruit large numbers 
of foreign laborers, enabling employers to hire a worker on the spot without the 
60-120 day delay currently experienced by sponsors in Saudi Arabia. These work-
ers would be given a three-month probationary period, during which both parties 
in the working relationship could withdraw from the agreement. In the event of 
dissatisfaction, the foreign worker simply would flow back into the Ministry’s or 
agency’s labor pool and the employer would be provided with another worker.

These systems grant more freedom and therefore more power to the worker. Yet 
they are not perfect and therefore not uncontested. If the worker gets into a con-
flict with the Ministry (in the Emirates) or the agency (in Saudi Arabia), he would 
be just as powerless in the event of a conflict with the employer, as he is currently. 
However, because the relation in these scenarios is not one-on-one, the level of 
abuse might be lower. An interviewee in Riyadh clearly saw this, stating: “It is bet-
ter to find a job in a large company, because in a one-man company usually the 
employer gets very abusive.” Furthermore, these labor pool systems could possi-
bly be better than a completely free market (which is demanded by certain inter-
viewees) because of transaction costs. These costs actually diminish the freedom 
of migrant workers, as will be discussed in chapter 10. In concluding chapter 12 
the proposed alteration of the sponsorship system will therefore be defended. 

7.5.2 Obstructions to implementation of the Palermo Protocol
An additional issue that needs to be tackled to improve the position of migrant 
workers in order to provide the haves with incentives to protect the have-nots, is bet-
ter regulation of the trade in migrant workers. If the sponsorship system is im-
proved, but still many migrant workers arrive on false promises, conflicts will con-
tinue to arise. If they continue to arrive on false documents, they will remain within 
the power of the individual employer. Better regulation would be necessary, which 
simply comes down to proper implementation of the Palermo Protocol. However, 
there are currently several obstructions to the implementation of this protocol. 

Jureidini states that, as trafficking is difficult to assert, the use of civil and crimi-
nal laws to address exploitation and abuses, may be more appropriate legal means 
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for prosecution and redress than trafficking regulations.430 But the lack of prose-
cution is not caused by a lack of clarity on legal concepts such as trafficking or ex-
ploitation, but caused by societal issues. There are currently several obstructions 
to the implementation of the UN’s Palermo Protocol. Primarily, the human traf-
ficking business is estimated to be about as large as both the illegal arms trade and 
the drug trade combined.431 This kind of money can buy a lot. In all four countries 
visited for this study (Saudi Arabia, the Emirates, Philippines, and Indonesia), in-
terviewees stated that a legal case or action against a rich and powerful man can-
not be won. For instance, an interviewed government official in Manila said: “No, 
who is this government officer that is going to file a complaint against a big man?” 
There is some government action, such as the Philippines Act on joint liability of 
agents and middlemen, but according to interviewees, this Act has not led to sig-
nificant results. Sometimes an agency’s license will be temporarily suspended, 
but afterwards either the suspension is cancelled or the agent concerned simply 
starts a new agency under a different name. Government officials are said to be 
bribed regularly or are connected to the agents by family ties. Possible penalties 
can be changed into fines low enough not to deter anyone. 

Moreover, governments of labor-sending countries are more concerned with em-
ployment and remittances, which constitute a very large portion of their GNP.432 
Moreover, the IMF and the World Bank apparently use remittance flows in their cal-
culations of sustainable loans, and credit rating agencies such as Moody’s, Standard 
& Poor’s, and Fitch do the same for their decisions on certain bond ratings.433 The 
governments of labor-sending countries do not want these remittances to diminish 
and therefore do not make a strong stand for their overseas workers. 

Muslim countries like Indonesia struggle with an additional problem: if they 
complain excessively about the treatment of their workers, they might not contin-
ue to be provided with visas for visiting Mecca.434 This is a very effective threat to 
the government of the country with the largest Muslim population in the world. 
Additionally, the Indonesian military dictatorship only lost power in 1998. A 
spokesperson for an NGO explained, “The big agencies, these owners are high in 
the army; they run the department at the airport where they process the migrant 
workers. The army and the agencies, they are one. They are also the ones in the 
government. It is all interconnected. 

430 Jureidini (2010) P147.
431 Among others, the International Conference on Gender, Migration and Development, Mr. Richard Evans. For 
estimates on the profit per domestic worker, see Heyzer (1994) P56.
432 See for instance http://blogs.worldbank.org/eastasiapacific/remittances-and-the-philippines-economy-the-ele-
phant-in-the-room, for a World Bank estimate of 10% of GNP for the Philippines, November 2010. 
433 Are workers’ remittances relevant for credit rating agencies? Avendaño, Gaillard & Nieto Parra At www.oecd.
org/dataoecd/13/14/42728791.doc June 2010.
434 Confirmed by several interviewees, including an interviewee at an official human rights organization in Saudi 
Arabia.

chapter 7



173

That is why nobody ever goes to jail.” An Indonesian diplomat called the agents 
from his country “mafia”: “Really, they are too powerful for us to do something 
about them.” 

In the Middle East, many agents have another job within the government that 
allows them to get papers processed smoothly and to prevent action against their 
agency. When an Emirati government official was asked if it was possible that the 
Ministry of Labor would set up an internet site with the names of good and bad 
agents, he laughed and said the Ministry of Labor and the bad agents are one and 
the same. In Saudi Arabia, an important leader of the union of agents is one of the 
top officials of the Ministry of Labor. There are also agency owners who have a sec-
ond job in the embassy of their country of origin to process all the paperwork 
there. This explains how women can be lured to Riyadh as salespeople only to be 
forced into domestic work upon arrival. The government officers involved are un-
doubtedly aware that women in Saudi Arabia are not permitted to work in sales. 

Furthermore, the domestic workers are a small part of the legitimacy of both 
governments. Oil revenues are either redistributed among loyal citizens or used to 
provide luxuries to appease the population.435 Domestic workers are part of these 
luxuries; keeping the employment of domestic workers unregulated helps to pal-
liate employers and keep both governments popular (enough). Thus, the govern-
ment pretends that the domestic industry is a private industry with which it will 
not interfere, but meanwhile it deals with countries such as Nepal for cheaper 
workers when the prices of Filipinas rise to the point that the lower-class Saudis 
and Emiratis can no longer afford them. Furthermore, because the state has an in-
dependent source of income, the government cannot be forced to properly organ-
ize anything, including the legal system. This state model, referred to in political 
science as the rentier state theory,436 works mostly to the disadvantage of the lower 
strata of society, including domestic workers.437 

An interesting aspect of trafficking is that the U.S. Department of State, accord-
ing to its trafficking reports, thinks that the Emirates are doing better in their fight 
against trafficking than Saudi Arabia, giving them second and third tier rankings, 
respectively.438 Unfortunately, this research has not provided any evidence that 
supports this view. Although in December 2006 the Emirates government passed 
a comprehensive anti-trafficking law prohibiting all forms of trafficking (with pre-
scribed penalties ranging from one year to life imprisonment), the government 
did not prosecute any cases. Although the Ministry of Labor imposed some fines 
on labor recruiters for fraudulent practices,439 the Ministry of Justice did not pur-
sue criminal prosecutions of those facilitating trafficking. 

435 Beblawi (1990), Aarts (2005) and especially Zakaria (2001). See also sections 2.1 and 2.2.
436 see paragraph 3.3.2.
437 Publication of the author (expected Spring 2011).
438 http://www.state.gov/g/tip/rls/tiprpt/.
439 Usually practices in breach of the sponsorship regulations.
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The government also did not produce evidence that it prosecuted employers for 
using intimidation to force employees to work. Similarly, the Emirates does not 
consider laborers forced into involuntary servitude to be trafficking victims if they 
are over the age of 18 and entered the country voluntarily. Many cases of forced la-
bor are therefore not investigated. There are no formal mechanisms to identify 
women who are trafficked into domestic servitude, and the Emirates does not of-
fer victims asylum, residence or legal alternatives to immediate deportation to 
source countries. Therefore, the difference between Saudi Arabia and the Emirates 
with respect to trafficking seems to be based solely on Emirati marketing talent. 

Thus, neither the countries of origin nor the countries of destination do much 
about the trafficking issue. At international conferences, the countries of destina-
tion state that the agencies in the countries of origin are the problem, whereas the 
countries of origin state that the agencies and employers in the countries of desti-
nation are the problem. The result is that the trafficking agencies continue their 
business untouched. With the amount of money and political interests involved, 
this cannot be expected to change unless measures are taken to make action 
against these agencies possible by the international community in neutral coun-
tries, as will be discussed in chapter 12. 

7.6 Summary
This chapter provides an overview of formal legal norms concerning domestic 
workers, either written or ratified by the Saudi or Emirati government. In both 
Saudi Arabia and the Emirates, domestic workers have been explicitly excluded 
from the protections of the statutory labor laws. The sponsorship system is a set 
of immigration regulations that allows for deportation of the domestic worker 
upon the wishes of either employer or government. Thus far the international pro-
tests against this system have been without much result, as the sponsorship sys-
tem provides substantial financial means to both governments and several other 
parties. Moverover, it is perceived by Saudis and Emiratis as providing safeguards 
against the dangers of the large migration flows. Nevertheless, two alternatives for 
the sponsorship system are currently being discussed. Both entail a transfer of 
sponsorship to a larger organization. In the Emirates, the plan is to put sponsor-
ship in the hands of the government. In contrast, in Saudi Arabia, a limited 
number of agencies is to become sponsor, turning these contracted agencies into 
labor pools. These labor pool systems could possibly be better than a completely 
free market, because of transaction costs. This will be further discussed in con-
cluding chapter 12.

Both Saudi Arabia and the Emirates have ratified several ILO treaties, but be-
cause neither country recognizes domestic workers as workers, these conventions 
are not applied to them. The most relevant other rules of international law are the 
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Palermo Protocol against human trafficking and the Convention on the 
Elimination of all forms of Discrimination Against Women (CEDAW). By prohib-
iting any distinction which has the effect of impairing the rights of women, 
CEDAW prohibits both direct and indirect discrimination. Because almost all do-
mestic workers are female, excluding them from the protections of the labor law 
seems tantamount to indirect discrimination. Yet there has never been a court rul-
ing on this matter. The Palermo Protocol obligates states to offer assistance and 
protection to trafficking victims and to criminalize and prevent trafficking. 
However, this does not take place, probably because there is too much money in-
volved in the maid trade. This cannot be expected to change unless measures are 
taken to make action against agencies possible by the international community in 
neutral countries, as will be discussed in concluding chapter 12.

The situation in which parties can refer to four different types of norms (as de-
scribed in chapters 4 to 7 - Islamic, customary, contractual and formal legal 
norms), can be referred to as legal pluralism. It creates maneuvering space, in 
which mainly the more powerful party can tactically choose which norms to apply 
in a certain situation. A larger maneuvering space, or a larger reservoir of norma-
tive tools, allows them to enforce a larger range of by-them-preferred outcomes. 
This maneuvering space could be limited by a formal law, such as a labor law to 
protect the weaker party (the domestic worker). One of the important features of 
the position of domestic workers in Saudi Arabia and the Emirates, however, is 
that they are excluded from the existing labor laws440. But even if they were to be 
covered by the existing labor laws, their protections would be minimal; the formal 
legal protections for laborers are overall rather limited in both Saudi Arabia and 
the Emirates. This chapter discussed, based mostly on the work of De Swaan,441 
how Western labor law can be perceived as a collective good that was developed by 
the haves to protect the have-nots in their own interest. Under this analysis, labor 
laws emerged in Europe because the upper class was confronted with problems 
created by the poor state of the underclass, being crime, contagious diseases, the 
threat of strikes and revolutions, the need for (new) laborers to perpetuate wealth 
and the need for economic level playing field. By improving the state of the under-
class, the upper class improved its own position as well. 

On the Arabian Peninsula though, most of the lower class laborers are migrants 
who are generally deported for every possible (perceived) shortcoming. Thus, the so-
cietal factors that stimulated the upper class in the West to take protective steps to-
ward the underclass barely exist on the Arabian Peninsula. This made effective labor 
laws unlikely to come into existence over the last decades. Currently the societal 
stimuli for the upper class to protect laborers do - partly - come into existence. 

440 Chapter 7.
441 Swaan (2004).
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Still, changes cannot be expected, as the absence of civil society further blocks the 
development of protective labor laws. The governments of Saudi Arabia and the 
Emirates are both dictatorial states. As such, they do not recognize the freedom to 
unite, the right to collective action, or the freedom of expression. Yet these are all 
necessary to create collective goods such as protective laws. Therefore, even to the 
extent that the societal circumstances which would stimulate labor protection of 
the poor, do come into existence, this process cannot take place due to the lack of 
a civil society. 

This leads to an interesting connection. The discovery of oil has lead to an un-
precedented growth in wealth, which created a demand for domestic workers. Yet 
the circularity of the labor flows prevent the same mechanisms that created labor 
protection in the West, from happening in the Gulf. Furthermore, the discovery of 
oil created a dictatorial (because financially independent) state, which vehemently 
curtails the freedom to unite and the freedom of expression. Therefore civil soci-
ety and many collective goods cannot or do not come into existence. As such, oil is 
both the cause for the fact that domestic workers are working in Saudi Arabia and 
the Emirates, and for the fact that they are not protected by formal legal norms. 




