
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

Mistake of law: excusing perpetrators of international crimes

van Verseveld, A.

Publication date
2011

Link to publication

Citation for published version (APA):
van Verseveld, A. (2011). Mistake of law: excusing perpetrators of international crimes.
[Thesis, fully internal, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/mistake-of-law-excusing-perpetrators-of-international-crimes(fd1cf456-2530-4416-8215-90f926ec86b2).html


 139

CHAPTER 6 APPLYING THE THEORY OF MISTAKE OF LAW 

– AN ANALYSIS OF ELEMENTS OF CRIMES AND A SURVEY OF 

DILEMMAS ON THE BATTLEFIELD 
 

6.1 INTRODUCTION 
 
The conclusion of Chapter 4, holding that the first codification of the defence of mistake 

of law in international criminal law in fact does not cover the issue of mistake of law, was 

partially based on the premise that in general a mistake of law does not negate the mental 

element required by international crimes. The first part of the current chapter aims at 

validating this premise. On the basis of the crime definitions and the Elements of Crimes 

it is sought to determine what the mental element requirements for war crimes and 

crimes against humanity are.688  

The question is whether the provision on mistake of law in the ICC Statute 

correctly limits the scope of this defence to mistakes that negate the mental element or, 

alternatively, whether this article thus unjustifiably excludes from international criminal 

law other conceivable mistakes of law.  

 In Chapter 5 the analysis of (inter)national case law showed that mistake of law 

per se has only rarely been accepted as a ground for excluding criminal responsibility for 

international crimes. The purpose of the current chapter is to show that what is at stake 

“is not a theoretical argument, but an essential guarantee of criminal justice”.689 Thus the 

second part of the current chapter contains a survey of situations in which the defendant 

acts under an understandable and relevant mistake of the law. This part of the chapter is 

divided into three categories of mistakes of law. The first category concerns mistakes as 

to the prohibition as such. This category contains examples of violations of international 

humanitarian law (IHL), which are not malum in se, but which are so called mala prohibita. 

Not every rule of IHL can be traced back to a moral conviction and the growing 

complexity of (international) criminal law justifies allowing the defendant to invoke 

mistake of law.690 With regard to this first category it is important to note that the scope 

                                                 
688 The international crime of genocide is excluded from this analysis, not because I believe the defence of 
mistake of law should categorically be excluded in case of genocide, but because the specific intent required 
for this crime, the intent to destroy a group, seriously complicates formulating an example of good faith 
belief that this was lawful. 
689 Jescheck, H.H., 'The General Principles of International Criminal Law Set Out in Nuremberg, as 
Mirrored in the ICC Statute', 2(1) Journal of International Criminal Justice (2004), pp. 38-55, p. 44. 
690 Ambos, K., 'Remarks on the General Part of International Criminal Law', 4 Journal of International 
Criminal Justice (2006), pp. 660-673, p. 668. 
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of this category is influenced by the fact that many States do not live up to their 

obligation under the Geneva Conventions and Additional Protocols to disseminate these 

rules of IHL among their citizens.691 The second category contains examples of mistakes 

as to justificatory circumstances and normative elements that are part of the crime 

definition and justifications. Grounds for excluding criminal responsibility are likely to be 

less clear692 than the crime definition itself. The existence and scope of justifications is 

often unknown to the average person.693 This category of mistakes of law therefore 

seems to be the most relevant in international criminal law. The third category, closely 

related to the second, contains mistakes as to the existence of justifications not under 

criminal law, but under public international law. The defendant may believe there exists a 

ground of justification under public international law which makes the otherwise 

wrongful act legitimate. The most telling example is the right to reprisal. The Court may 

be able to respond to such a plea of justification on the basis of Articles 31(3) and 21 of 

the ICC Statute. 

 

 

PART I - SUBJECTIVE REQUIREMENTS OF CRIMINAL RESPONSIBILITY 
 

It appears that the theoretical accounts in Chapters 3 and 4 form a firm basis for the 

proposition that the correct theoretical approach dictates mistake of law to be treated as 

an excuse. The discussion in these chapters showed that the current codification of 

mistake of law as a ground for excluding criminal responsibility does not cover all 

possible mistakes, such as mistakes as to grounds of justification and mistake as to the 

prohibition as such. There will be exceptional cases where a mistake of law does negate 

the mental element, but, as the theory of mistake of law proved, most of the time mistake 

of law functions as an excuse. Consequently, the defendant who acted in the mistaken 

belief that his acts were lawful, acted with the required intent.694 The following is an 

account of those exceptional cases where mistake of law does negate the mental element 

required for criminal responsibility for war crimes and crimes against humanity. 

                                                 
691 See Boister, N., Reflections on the relationship between the duty to educate in humanitarian law and the 
absence of a defence of mistake of law in the Rome Statute of the International Criminal Court, in R. 
Burchill, N.D. White and J. Morris (ed.), International Conflict and Security Law. Essays in Memory of Hilaire 
McCoubrey (Cambridge: University Press, 2005), pp. 32-48, p. 32-33. 
692 Wise, E.M., 'Commentary on Parts 2 and 3 of the Zutphen Intersessional Draft: General Principles of 
Criminal Law', 13bis Nouvelles Etudes Penales (1998), pp. 43-53, p. 52. 
693 Ambos, K., 'Remarks on the General Part of International Criminal Law', 4 Journal of International 
Criminal Justice (2006), pp. 660-673, p. 668. 
694 Ibid. , p. 668. 
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6.2 ELEMENTS OF CRIMES 
 
On the basis of Article 9 of the ICC Statute, the Elements of Crimes (EOC), a document 

drafted by the Preparatory Commission, assists the Court in the interpretation of Articles 

6, 7 and 8. The EOC is arguably not binding on the Court,695 but it forms an important 

insight in the drafters’ understanding of the crime definitions in the Statute. It will 

therefore provide a useful basis to the following analysis of the required mental element. 

As seen in Chapter 4, Article 30 of the ICC Statute provides for a default rule on 

the required mental element. The first paragraph provides that the material elements of a 

crime must be committed with intent and knowledge. The term ‘material elements’ refers 

to the definitional elements of the crimes enumerated in Articles 6 to 8.696 Article 30 does 

not mention the requirement of Unrechtsbewuβtsein. Since Article 32(2) only recognizes the 

potential relevance of a mistake of law if it negates the mental element, the elementary 

issue is, when do the definitional elements require knowledge of wrongdoing? 

 The second and third paragraphs of article 30 distinguish three types of material 

elements, relating to the conduct, the consequences and the circumstances that qualify 

the definition.697 In order to determine the scope of mistake of law, as defined by Article 

32(2), it has to be determined which material elements lend themselves to be negated by 

mistakes of law. Many circumstantial elements concern facts, but some are more of a 

legal character,698 containing legal connotations or value judgements.699 Consequences too 

can contain legal elements. In theory, a mistake of law concerning these elements may 

                                                 
695 Hebel, H.v., The Making of the Elements of Crimes, Introduction in R.S. Lee (ed.), The International 
Criminal Court, Elements of Crimes and Rules of Procedure and Evidence (Ardsley, NY, USA: Transnational 
Publishers, Inc., 2001), pp. 3-18, p. 3. But see Weigend, T., 'Intent, Mistake of Law, and Co-perpetration in 
the Lubanga Decision on Confirmation of Charges', 6 Journal of International Criminal Justice (2008), pp. 471-
487, p. 472-474 (reflecting on the debate about the status of the EOC and describing how the ICC Pre-
Trial Chamber has confirmed its status to be “as ‘law’ to be applied by the Court, with a rank equal to the 
Statute itself”). 
696 See also Eser, A., Mental Elements - Mistake of fact and Mistake of Law, in A. Cassese, P. Gaeta and 
J.R.W.D. James (ed.), The Rome statute of the International Criminal Court: A commentary (Oxford: Oxford 
University Press, 2002) I, pp. 889-948, p. 909-910; Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. 
Ansätze einer Dogmatisierung (Berlin: Duncker & Humblot, 2004), p. 764; and Sliedregt, E.v., The Criminal 
Responsibility of Individuals for Violations of International Humanitarian Law (The Hague: TMC Asser Press, 
2003), p. 56-57 and 307. 
697 Piragoff, D.K., Article 30: Mental Element, in O. Triffterer (ed.), Commentary on the Rome Statute of the 
International Criminal Court: Observers'Notes, Article by article (Baden-Baden: Nomos Verslagsgesellschaft, 
1999), pp. 527-535, p. 529. See also Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, What 
are Elements of Crimes?, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of 
Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 13-18, p. 14. 
698 Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, What are Elements of Crimes?, in R.S. 
Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of Procedure and Evidence (Ardsley, NY, 
USA: Transnational Publishers, Inc., 2001), pp. 13-18, p. 15. 
699 Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, General Principles of Criminal Law 
and Elements of Crimes, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of 
Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 19-40, p. 27+34.  
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negate the required mental element. Many legal elements, like for example 'protected 

person', can not be understood without legal knowledge.700 This would mean that a 

mistake in this respect would negate the mental element; which may lead to the 

undesirable result of culpable mistakes remaining unpunished. As Ambos holds, it was 

not a good idea, however, to try to limit this undesired result by blurring the distinction 

between fact and law, as Article 32 does, because now mistake of law has been 

transposed to the same level as mistake of fact.701 To avoid the undesired result, the 

General Introduction to the EOC, and, as we will see, the elements of war crimes and 

crimes against humanity, attempted to exclude the relevance of a mistake of law as to the 

legal elements. Paragraph 4 of the General Introduction of the Elements of Crimes 

provides: 

 

“With respect to mental elements associated with elements involving value judgement, such as 

those using the terms “inhumane” or “severe”, it is not necessary that the perpetrator personally 

completed a particular value judgement, unless otherwise indicated.” 

 

Clark points out that this Paragraph “endeavours to capture the majority position in Finta 

that it is not necessary to prove that the perpetrator completed the value judgement.”702 

Paragraph 4 excludes the relevance of the perpetrator's personal value judgement of 

elements using terms like 'severe' or 'inhumane'.703 There are some exceptions to this 'no 

personal value judgement required' paragraph. An example can be found in Article 

8(2)(b)(iv), element 3, footnote 37: "it is required that the perpetrator realizes that the 

harm caused by his or her attack was unmistakably out of proportion to the expected 

military advantage".704 

Ambos finds that here, in paragraph 4, the EOC are in conflict with the Statute, 

more specifically with article 32(2) second sentence.705 Heller agrees and rejects the 

                                                 
700 Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & 
Humblot, 2004), p. 813. 
701 Ibid.  p. 814. 
702 Clark, R.S., 'The Mental Element in International Criminal Law: The Rome Statute of the International 
Criminal Court and the Elements of Offenses', 12(3) Criminal Law Forum (2001), pp. 291-334, p. 323. 
703 See also Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, General Principles of Criminal 
Law and Elements of Crimes, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of 
Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 19-40, p. 34. 
704 See also Werle, G. and F. Jessberger, ''Unless otherwise provided': Article 30 of the ICC Statute and the 
Mental Element of Crimes under International Criminal Law', 3 Journal of International Criminal Justice (2005), 
pp. 35-55, footnote 44, at p. 43. 
705 Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & 
Humblot, 2002), p. 783. See also Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 
of the Rome Statute', 6 Journal of International Criminal Justice (2008), pp. 419-445, p. 434. 
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‘solution’ offered by authors and the Elements of Crimes to apply the 

Parallelenwertungslehre, which purports that the perpetrator needs only to be aware of the 

social meaning of his acts.706  

It can be argued though that, although in violation of the Statute, this statement is 

‘correct’; as we saw in chapters 2 and 3, under most national law systems a legal 

evaluation is not required for the establishment of criminal responsibility. As we learn 

from Kelt and Von Hebel, the same was intended to apply for the Statute; they recall that 

it “was generally felt that article 30 should not lead to the result that a perpetrator’s 

knowledge of a legal term, or his or her value judgement, would be determinative for the 

inference of individual criminal responsibility. It should be enough that the perpetrator 

was aware of707 the factual circumstances that formed the basis for a certain conclusion as 

to a legal circumstance or a certain value.”708 Further, “[t]he principle of mens rea coverage 

cannot be said to require that the perpetrator was aware that the act was criminalized. 

This is one of the fundamental principles of criminal law recognized in most national 

legal systems and in international law.”709 Indeed, it is not the belief of the defendant that 

determines the law. Moreover, whether he knew the act to be criminalized is irrelevant, 

even to the finding of the required Unrechtsbewuβtsein.710 But we can not (yet) dispose of 

the provision as being completely irrelevant, because Paragraph 4 of the General 

Introduction says “unless otherwise indicated”. What are the material elements that allow 

a mistake of law to negate the required mental element, i.e. those situations that article 

32(2) does cover? 

 

6.2.1 Elements of crimes against humanity 
The introduction to elements of crimes against humanity provides that the defendant 

should have had knowledge of the general context of his conduct, namely the widespread 

or systematic attack against a civilian population. According to Article 30(3) the intent 

must also extend to this context.711 The issue is to determine what the object of the 

                                                 
706 Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome Statute', 6 Journal 
of International Criminal Justice (2008), pp. 419-445, p. 439. See for a discussion of his arguments § 4.2.2 supra. 
707 Or should have been aware of [footnote in the original text, AvV]. 
708 Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, General Principles of Criminal Law 
and Elements of Crimes, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of 
Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 19-40, p. 34. 
709 Ibid., pp. 36. 
710 See also § 2.3.2.3, 1) supra. 
711 See also Werle, G. and F. Jessberger, ''Unless otherwise provided': Article 30 of the ICC Statute and the 
Mental Element of Crimes under International Criminal Law', 3 Journal of International Criminal Justice (2005), 
pp. 35-55, p. 49-50. 
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required knowledge is. Is it the existence, the nature or the political and ideological 

principles of the conflict?712 Or, alternatively, general knowledge of the attack based on a 

policy in a broad sense?713 

Robinson explains that during the negotiations “[i]t was argued on both sides that 

as a practical matter, the approach taken would make little difference since in virtually all 

cases the widespread or systematic character would be obvious, and therefore knowledge 

of it would be easily inferred. The compromise reached, as proposed by the US, was to 

refer in the contextual element to knowledge of the widespread or systematic attack, but 

then to provide in the Introduction that this “should not be interpreted as requiring 

proof that the perpetrator had knowledge of all characteristics of the attack”."714 

Again, the scope remains uncertain, but it is unlikely that this knowledge 

requirement extends to the legal characterisation of the attack. In this respect paragraph 4 

of the general introduction applies. The required knowledge is at least only factual; which 

facts are relevant to this knowledge remains doubtful. For our purposes it suffices to 

conclude that no proof of legal knowledge on the side of the perpetrator is needed for 

establishing that he acted with the required knowledge relating to the context of his 

behaviour. A mistake of law in this respect does not negate the mental element. 

Turning now to some specific elements of crimes against humanity, an important 

question is whether or not these elements perhaps require legal knowledge or an intent to 

violate the law.  

 

6.2.1.1 Specific elements: Deportation, Torture and Persecution 
The crime against humanity of deportation or forcible transfer of the population (art. 

7(1)(d)) is defined by article 7(2)(d) to mean the 'forced displacement of the persons 

concerned by expulsion or other coercive acts from the area in which they are lawfully 

present, without grounds permitted under international law'. The crime against humanity 

                                                 
712 Ambos, K., Some Preliminary Reflections on the Mens Rea Requirements of the Crimes of the ICC 
Statute and of the Elements of Crimes, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: 
Kluwer Law International, 2003), pp. 11-40, p. 27. See also Robinson, D., The Elements of Crimes Against 
Humanity, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of Procedure and 
Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 57-108, p. 72. 
713 Ambos, K., Some Preliminary Reflections on the Mens Rea Requirements of the Crimes of the ICC 
Statute and of the Elements of Crimes, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: 
Kluwer Law International, 2003), pp. 11-40, p. 31-32. See also Robinson, D., The Elements of Crimes 
Against Humanity, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of Procedure 
and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 57-108, p. 73. 
714 Robinson, D., The Elements of Crimes Against Humanity, in R.S. Lee (ed.), The International Criminal 
Court, Elements of Crimes and Rules of Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 
2001), pp. 57-108, p. 72. 
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of torture also contains a so-called 'unlawfulness' element, stating that torture shall not 

include “pain or suffering arising only from, inherent in or incidental to, lawful 

sanctions”.715 And the definition of persecution refers to “the intentional and severe 

deprivation of fundamental rights contrary to international law”.716 The element 

belonging to the 'contrary to international law' element contains a footnote stating that 

this requirement is without prejudice to paragraph 6 of the General Introduction to the 

Elements of Crimes. Paragraph 6 states that normally the elements will not repeat the 

elements of the crime definition that refer to the unlawfulness of the behaviour. It is 

difficult to understand this reference to Paragraph 6, or, indeed, the meaning of 

Paragraph 6 itself. Perhaps we can draw a parallel to Paragraph 5 of the General 

Introduction: "Grounds for excluding criminal responsibility or the absence thereof are 

generally not specified in the elements of crimes listed under each crime". The idea 

behind this paragraph was that the EOC were meant to provide a list of elements that 

needed proof in every case.717 

 The elements of crime do not state a specific mental element in relation to these 

'unlawfulness' elements. This would mean that the default rule of article 30 applies.718 

However, does the element 'without grounds permitted under international law' for 

example fall under 'material elements' as to which the perpetrator should have acted with 

the required mental element? The analyses in Chapters 2 and 3 of 'unlawfulness' as an 

element of the crime definition, seems to justify the conclusion that most of the time this 

is not the case. Generally, this part of the crime definition merely indicates that there are 

circumstances under which international law allows the forcible transfer of the civilian 

population. As part of the definition the unlawfulness of the transfer requires proof. 

What does not need proof is knowledge or awareness on the part of the defendant as to 

the unlawfulness of this transfer. As indicated in Chapter 2, when the legal element is 

equal to or constitutes the wrongfulness of the act, a mistake as to this element does not 

negate the required intent. This does not mean that a mistake of law as to the grounds on 

which transfer is permitted under international law is irrelevant to the establishment of 

perpetrator's culpability. The issue of mistake of law is addressed at a later stage, after it 

                                                 
715 Art. 7(2)(e) ICC Statute. 
716 Art. 7(2)(g) ICC Statute. 
717 See also Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, General Principles of Criminal 
Law and Elements of Crimes, in R.S. Lee (ed.), The International Criminal Court, Elements of Crimes and Rules of 
Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 2001), pp. 19-40, p. 38. 
718 See paragraph 2 of the general introduction to the EOC. 
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has been established that the crime definition has been fulfilled. In Part II of this Chapter 

we will return to this example. 

 

 

6.2.2 Elements of war crimes 
For the purposes of this section the following elements of war crimes are relevant. 

 
Introduction to War Crimes 

“With respect to the last two elements listed for each crime: 

 There is no requirement for a legal evaluation by the perpetrator as to the existence of an 

armed conflict or its character as international or non-international; 

 In that context there is no requirement for awareness by the perpetrator of the facts that 

established the character of the conflict as international or non-international; 

 There is only a requirement for awareness of the factual circumstances that established 

the existence of an armed conflict that is implicit in the terms “took place in the context 

of and was associated with”. 

 

Common Elements for Article 8(2)(a) 

“Such person or persons were protected under one or more of the Geneva Conventions of 1949. 

The perpetrator was aware of the factual circumstances that established that protected status. 

(footnote 32: This mental element recognizes the interplay between articles 30 and 32. This 

footnote also applies to the corresponding element in each crime under article 8 (2) (a), and to 

the element in other crimes in article 8 (2) concerning awareness of the factual circumstances that 

establish the status of persons and property under the relevant international law of armed 

conflict.) (footnote 33: With respect to nationality, it is understood that the perpetrator needs 

only to know that the victim belonged to an adverse party to the conflict. This footnote also 

applies to the corresponding element in each crime under article 8 (2) (a).) 

The conduct took place in the context of and was associated with an international armed conflict. 

(footnote 34: The term “international armed conflict” includes military occupation. This footnote 

also applies to the corresponding element in each crime under article 8 (2) (a).) 

The perpetrator was aware of the factual circumstances that established the existence of an armed 

conflict.” 

 

Common Elements for Article 8(2)(b) 

“The conduct took place in the context of and was associated with an international armed 

conflict. 
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The perpetrator was aware of factual circumstances that established the existence of an armed 

conflict.” 

 

Common Elements for Article 8(2)(c) 

“Such person or persons were either hors de combat, or were civilians, medical personnel or 

religious personnel taking no active part in the hostilities. (footnote 56: The term “religious 

personnel” includes those non-combatant military personnel carrying out a similar function). 

The perpetrator was aware of the factual circumstances that established this status. 

The conduct took place in the context of and was associated with an armed conflict not of an 

international character. 

The perpetrator was aware of factual circumstances that established the existence of an armed 

conflict.” 

 

Common Elements for Article 8(2)(e) 

“The conduct took place in the context of and was associated with an armed conflict not of an 

international character. 

The perpetrator was aware of factual circumstances that established the existence of an armed 

conflict.” 

 

As to the contextual elements of war crimes, the last two elements for each of the war 

crimes under 8(2)(a) and (b) and (c) and (e) the EOC provide “[t]he perpetrator was 

aware of the factual circumstances that established the existence of an armed conflict.” 

The introduction to war crimes gives a further explanation: no legal evaluation is required 

and it is not required that the perpetrator was aware, even as to the factual matter, of the 

circumstances that established the character of the conflict as international or non-

international. What is required is that the perpetrator knew of the factual circumstances 

which establish the existence of an armed conflict. Thus, as Ambos notes, the 

perpetrator is not even required to have been aware of the facts relevant to the 

distinction between the two types of armed conflict.719 It could be argued that the 

requirement of only factual knowledge as to existence of an armed conflict is justified, 

because the perpetrator has no influence on the presence of these contextual elements.  
                                                 
719 Ambos, K., Some Preliminary Reflections on the Mens Rea Requirements of the Crimes of the ICC 
Statute and of the Elements of Crimes, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: 
Kluwer Law International, 2003), pp. 11-40, p. 15. But see Olásolo, H., Unlawful Attacks in Combat Situations; 
From the ICTY's Case Law to the Rome Statute (Leiden: Martinus Nijhoff Publishers, 2008), p. 28 (arguing that 
it must be established the perpetrator was aware “of the facts that established the character of the conflict 
as international or non-international”). 
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 Another requirement is that the perpetrator must have been aware of the facts 

relating to the status of the victim as a protected person. Dörmann holds that these 

elements indicate that the ‘circumstance element’ in war crimes related to the character of 

the armed conflict and the protected status of the person are not covered by the mens rea 

requirement of Article 30. Instead a mental element to the requirement of protected 

status was added, according to which “[t]he perpetrator was aware of the factual 

circumstances that established the protected status”.720 One could also argue that Article 

30 applies, requiring knowledge of these circumstance elements, and that the EOC 

stipulate that the required knowledge is only factual knowledge. 

 

In footnote 32 (under common elements for Article 8(2)(a)) the drafters state that this 

mental element, awareness of the factual circumstances that established the protected 

status, recognizes the interplay between Articles 30 and 32 of the Statute. According to 

Dörmann this footnote emphasizes “the general rule that while ignorance of the facts 

may be an excuse, ignorance of the law (in this case of the Geneva Conventions and its 

definitions of protected persons or property) is not”.721 It is probable that in this 

footnote the drafters recognize that, in general, only mistakes of fact negate the mental 

element but that mistakes of law do not. Perhaps unconsciously, the drafters have 

revealed that they intended Article 32(2) to have a very limited scope, only applying to 

one limited category of mistakes of law. The general or common mental element 

requirements for war crimes relating to the existence of an armed conflict and the 

protected status of the victims will not be affected by a mistake of law. 

 

6.2.2.1 Specific elements: Improper use of a flag, insignia or uniform 
Another provision where the Elements make reference to the interplay between article 30 

and article 32 is Article 8(2)(b)(vii). This article concerns the war crime of "making 

improper use of a flag of truce, of the flag or of the military insignia and uniform of the 

enemy or of the United Nations, as well as of the distinctive emblems of the Geneva 

Conventions, resulting in death or serious personal injury". The elements to this crime 

are discussed separately in the EOC. With regard to the war crime of making improper 

use of the flag of truce, of the flag or of the military insignia and uniform of the enemy 

                                                 
720 Dörmann, K., Elements of War Crimes under the Rome Statute of the International Criminal Court. Sources and 
Commentary (Cambridge: Cambridge University Press, 2003), p. 118. 
721 Ibid. , p. 118. 
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and of the distinctive emblems of the Geneva Conventions the elements require that the 

defendant knew or should have known of the prohibited nature, that is of the illegality, of 

such use. With regard to making improper use of a flag, military insignia or uniform of 

the United Nations, the elements require that the defendant knew of the prohibited 

nature of such use. This seems to be the only crime within the statute that requires 

knowledge of unlawfulness as an element of the crime; in case of improper use of a flag, 

military insignia or uniform of the UN actual knowledge of the prohibited nature of the 

conduct is required. According to footnote 41 the reason for this is "the variable and 

regulatory nature of the relevant prohibitions".722 Here any mistake, even an 

unreasonable one, will exculpate the defendant.723 The other elements to crimes of 

improper use of a flag, insignia or uniform, which require that the defendant knew or 

should have known about the illegality of such a use, limit the exculpatory effect of mistakes 

of law to reasonable mistakes. According to Cottier, here the EOC seems to deviate from 

article 30 by providing for criminal responsibility for negligence.724 Heller wonders 

whether such a deviation can be provided for in the EOC; he concludes that ‘unless 

otherwise provided’ in article 30 refers to otherwise provided by the Statute.725 

How should we interpret the reference here to the interplay between article 30 and article 

32? As stated above, in the discussion of the requirement of knowledge of the protected 

status of the victims, the interplay was understood as to emphasize that generally 

mistakes of fact do negate the required mental element and mistakes of law do not. How 

                                                 
722 I agree with Cottier that the ‘should-have-known’-test also allows for these factors being taken into 
account, see Cottier, M., Article 8, para. 2(b)(vii), in O. Triffterer (ed.), Commentary on the Rome Statute of the 
Interantional Criminal Court, Observers' Notes, Article by Article (München, Germany: Verlag C.H. Beck oHG, 
2008), pp. 350-362, p. 355. 
723 This actually depends on the system applied. As we saw in Chapter 2 supra the Anglo-American system 
does not require reasonableness in case of crimes of intent or recklessness, and some civil law system 
require reasonableness in all cases. See Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of 
International Humanitarian Law (The Hague: TMC Asser Press, 2003), in footnote 402 on p. 316. I think the 
reasonableness standard in case of crimes of intent can be explained by the objective and normative 
application of the intent requirement. Whether the defendant acted with the required intent is determined 
by applying an objective standard. This standard is in this sense also normative, but not to the same extent 
as the negligence standard. It is not an issue of should have known, but rather of must have known. See also Wilt, 
H.G.v.d., The Duty to Know: enkele beschouwingen over het leerstuk van command responsibility, in 
G.J.M. Corstens and M.S. Groenhuijsen (ed.), Rede en Recht; Liber Amicorum voor Nico Keijzer (Deventer: 
Gouda Quint, 2000), pp. 123-135, p. 127-129, and Hullu, J.d., Materieel Strafrecht (Deventer: Kluwer, 2006), 
p. 216-217. 
724 Cottier, M., Article 8, para. 2(b)(vii), in O. Triffterer (ed.), Commentary on the Rome Statute of the Interantional 
Criminal Court, Observers' Notes, Article by Article (München, Germany: Verlag C.H. Beck oHG, 2008), pp. 
350-362, p. 354. 
725 Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome Statute', 6 Journal 
of International Criminal Justice (2008), pp. 419-445, p. 436+444. See also Ambos, K., Der Allgemeine Teil des 
Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & Humblot, 2004), p. 789; and Weigend, T., 
'The Harmonization of General Principles of Criminal Law; The Statutes and Jurisprudence of the ICTY, 
ICTR, and the ICC: An Overview', 19 Nouvelles Etudes Penales (2004), pp. 319-335, p. 327. 
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should this explanation be applied here, since this provision seems to grant a mistake of 

law mental-element-negating effect? This is an exception to the interplay between article 

30 and 32. Cottier explains the reference to the interplay as a specification of the cases in 

which a mistake of law constitutes a ground for excluding criminal responsibility.726 The 

fact that footnote 41 also refers to this interplay, however, negates the argument that the 

drafters recognize the reasonableness or avoidability requirement in case of mistake of 

law, because in this case any mistake negates the required intent. 

 It is not clear as to what this 'interplay' means. As seen in the preceding chapters, 

Article 30 provides only for a default rule on the required mental element. Mistake of law 

is almost never related to this mental element but is rather concerned with the actor's 

culpability. What these element requiring knowledge of the prohibited nature of the 

conduct do make clear, however, is that the elements here, and only here, specifically 

provide for such a requirement. Reasoning a contrario this indicates that where the 

elements do not provide for this, i.e. in all other crimes, knowledge of wrongfulness is 

not an element. 

 

To conclude, a final remark should be made as to the should have known standard 

sometimes provided for in the elements. An example can be found in the above 

mentioned provision on the improper use of a flag, insignia and uniforms. Another 

example is located in the provision on the war crime of conscripting and enlisting child 

soldiers, articles 8(2)(b)(xxvi) and 8(2)(e)(vii). Element 3 requires that the perpetrator 

knew or should have known the persons were under the age of 15. Werle and Jessberger 

find that elements like these actually expand the liability under Article 30 into the realm 

of negligence.727 They argue that the elements here, by requiring that the defendant is also 

responsible if he should have known that they were minors, expand the liability under 

article 30(3), which requires the defendant to have had actually knowledge of the soldier's 

minor status. I do not agree with the thesis that the EOC here turn a crime of intent into 

a crime of negligence.728 The element of the crime definition relating to the age of the 

child soldier should, it is submitted, be regarded as a so called 'objectified' element or 

                                                 
726 Cottier, M., Article 8, para. 2(b)(vii), in O. Triffterer (ed.), Commentary on the Rome Statute of the Interantional 
Criminal Court, Observers' Notes, Article by Article (München, Germany: Verlag C.H. Beck oHG, 2008), pp. 
350-362, p. 354. 
727 Werle, G. and F. Jessberger, ''Unless otherwise provided': Article 30 of the ICC Statute and the Mental 
Element of Crimes under International Criminal Law', 3 Journal of International Criminal Justice (2005), pp. 35-
55, p. 48. 
728 See also Weigend, T., 'Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on 
Confirmation of Charges', 6 Journal of International Criminal Justice (2008), pp. 471-487, p. 485. 
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attendant circumstance.729 The required mental element remains intent, but this mental 

element does not cover the attendant circumstance. A mistake about the age of the 

person does not negate the perpetrator's intent, but it is not completely irrelevant either. 

The reasonableness of the mistake should be taken into account in assessing the 

perpetrator's culpability. This is not incompatible with Article 30, because Article 30 does 

not cover the issue of culpability. Article 30 is only concerned with establishing whether 

the actor acted with the required intent.730 The crime is a still a crime of intent but for a 

part of the definition negligence suffices.731 

  

6.2.3 Conclusion Part I 
The elements of crimes against humanity and war crimes purport that the only elements 

that, potentially, could be covered by a mistake of law, the normative elements, are in fact 

excluded from the scope of this defence. Article 32 provides that mistakes of law are 

relevant when they negate the mental element. A crime definition consists of factual and 

normative elements. In general the factual elements are covered by the mental element, 

that is to say, if the perpetrator lacks intent or knowledge relative to one of the factual 

elements, the required mental element is lacking. In general, because so called 'objectified' 

factual elements are not covered by the required intent. The EOC stipulate that in 

general the normative elements are not covered by the mental element, meaning that, in 

order to establish the required mental element, it is irrelevant what the defendant knew, 

thought or believed relative to these normative elements. Only if the perpetrator had no 

knowledge of the factual circumstances underlying this normative element, will he lack 

the required intent. 

The normative element will be established ex post, it is for the judges to decide 

whether the act was ‘severe’ or ‘unlawful’ or ‘excessive’. It is not up to the perpetrator to 

determine the law. His decision to act (which may be based on a mistaken evaluation of 

the law) will be normatively assessed. Criminal intent is not required; it is not a 

requirement of criminal responsibility that the perpetrator acted with the intent to violate 

the law. This is not an element of the crime definition that requires proof in every single 

case. This is not a strange or exceptional position; as we saw in Chapters 2 and 3, in a 

                                                 
729 See also Ibid. , p. 485 (Weigend speaks of an 'accompanying circumstance'). 
730 See § 4.2.2 supra. 
731 To the contrary Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome 
Statute', 6 Journal of International Criminal Justice (2008), pp. 419-445, p. 444 (Heller resists the incorporation 
of should have known elements also because of "a widespread disposition to avoid responsibility based on 
either negligence or recklessness"). 
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threefold system, especially, this is a very common and logical approach. As stated, this 

does not imply however that a mistake of law is always irrelevant. In fact, the excuse 

mistake of law justifies a finding that no criminal intent is required. If the defendant is 

without fault unaware of the wrongfulness of his behaviour, he lacks the required 

culpability for criminal punishment.   

What Article 32(2), taken together with the elements, shows is that the drafters 

seem to have left out a whole range of otherwise relevant mistakes. These mistakes can 

only be taken into account in a system that recognizes the establishment of guilt, in the 

sense of reproachability, as a requirement separate from the required intent, but, included 

as part of a comprehensive system of liability, as an inextricable element of criminal 

responsibility. 

 

Another question is whether or not it is likely that a defendant will be mistaken about the 

lawfulness of his behaviour, when his acts amount to war crimes or crimes against 

humanity. Because most international crimes are malum in se, we are inclined to answer 

this question in the negative; it is not likely that anyone can reasonably claim mistake of 

law in these cases. In such cases a plea of mistake of law will, most of the time, be 

implausible and a presumption of knowledge of wrongdoing will be justified. Fulfilment 

of the intent requirement of the crime definition will justify the inference that the 

perpetrator also acted with the required Unrechtsbewuβtsein. However, does this mean that 

we must abolish the defence a priori? No matter how abhorrent most international 

crimes may be, some circumstances may justify a violation of the law nevertheless. These 

circumstances are covered by justificatory circumstances, and it is plausible that a 

defendant makes a mistake as to the legal scope of these circumstances because this 

scope is often far from settled. 

 

 

PART II – DILEMMAS ON THE BATTLEFIELD 
 

As argued before, not all not all norms of international criminal law, including 

justifications, have fully crystallized and the fact that perpetrators are likely to be less 

familiar with international crimes than with domestic crimes, seems to warrant not 

excluding the defence of mistake of law a priori. 



 153

 Weigend argues that it is unlikely that an ‘isolated’ mistake of law ever arises in 

connection with the crimes enumerated in the ICC Statute.732 Saland noted that, at the 

Rome Conference, it was argued that "it would be hard to conceive of a situation of 

mistake of law, given the nature of the crimes within the jurisdiction of the Court."733 

But, as Boister asks himself, "can it be fairly assumed that all those who may enter 

combat in ‘civilized’ states know all of the rules, and what about those in ‘uncivilized’ 

states, or states that have failed?".734  

 

Each section below discusses a situation in which a perpetrator of an international crime, 

could invoke mistake of law as an excuse for his unlawful behaviour. The first section 

outlines a situation in which the mistake of law is relevant because of the uncertainty of 

the international offence the perpetrator is accused of. This may be uncertainty of the 

prohibition as such or uncertainty about the meaning of a legal or justificatory element of 

the crime definition. The second section outlines a case in which the defendant was 

mistaken as to the legal scope or existence of a ground of justification. The third section 

concerns mistakes about defences under public international law. These all concern 

situations which are not covered by article 32 ICC Statute. 

 

 

6.3 MISTAKES ABOUT THE PROHIBITION 
 
First, it is necessary to examine international crimes that are not malum in se. In the rare 

case of international crimes that are mala prohibita, the perpetrator's ignorance of 

wrongfulness will be credible. An example we already encountered in the previous part is 

the improper use of a flag, insignia or uniform. Fletcher mentions the war crime of article 

8(2)(b)(xii), declaring that no quarter will be given, as an example of an offence malum 

prohibitum.735 It may be doubted as to whether or not this is a good example, because 

every military officer will recognize that this is a prohibited order, especially those in 
                                                 
732 Weigend, T., 'The Harmonization of General Principles of Criminal Law; The Statutes and 
Jurisprudence of the ICTY, ICTR, and the ICC: An Overview', 19 Nouvelles Etudes Penales (2004), pp. 319-
335, p. 332. 
733 Saland, P., International Criminal Law Principles, in R.S. Lee (ed.), The International Criminal Court, The 
Making of the Rome Statute, Issues, Negotiations, Results (The Hague: Kluwer Law International, 1999), pp. 189-
216, p. 210. 
734 Boister, N., Reflections on the relationship between the duty to educate in humanitarian law and the 
absence of a defence of mistake of law in the Rome Statute of the International Criminal Court, in R. 
Burchill, N.D. White and J. Morris (ed.), International Conflict and Security Law. Essays in Memory of Hilaire 
McCoubrey (Cambridge: University Press, 2005), pp. 32-48, p. 38. 
735 Fletcher, G.P., The Grammar of Criminal Law. American, Comparative, and International, Volume one: 
Foundations (New York: Oxford University Press, 2007), p. 31. 
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command positions, who are the only persons who can potentially be liable for this 

crime.736 

 It is likely that other examples given by Fletcher and Ambos are more 

convincing. Ambos refers amongst other things to the war crimes of causing 

"widespread, long-term and severe damage to the natural environment"737 and the vague 

element of the crimes against humanity of article 7(1)(k) referring to "other inhumane 

acts".738 As Ambos holds, a mistake of law as to these normative elements will be 

irrelevant to the finding of intent, but must in the final analysis be addressed when 

assessing the defendant's culpability.739  

 A mistake about a normative element will only negate the required intent if the 

defendant is not even aware of the social meaning of the element in question. A mistake 

about the legal significance is irrelevant to the finding of intent, no legal knowledge is 

required. A mistake about the legal significance that leads the defendant to be mistaken 

about the wrongfulness of his behaviour is, nevertheless, relevant to the establishement 

of the defendant's culpability.740 Article 32(2) does not cover these mistakes however. 

Under the proposed supplement to the Statute, this mistake would be relevant; the issue 

of culpability would revolve around the question of the avoidability of the defendant's 

mistake. 

 

The next section explores the consequences of mistake of law as to justificatory 

defintional elements, such as 'civilians taking direct part in hostilities' and 'military 

objectives'.741 

 

6.3.1 Military objectives 
It is a war crime to intentionally direct attacks against civilians, not taking direct part in 

hostilities and against civilian objects, that is objects which are not military objectives.742 

                                                 
736 See element 3 in the EOC. 
737 Article 8(2)(b)(iv) ICC Statute. According to Werle and Jessberger the defendant's beliefs are relevant on 
the basis of Element 3, footnote 37 EOC, Werle, G. and F. Jessberger, ''Unless otherwise provided': Article 
30 of the ICC Statute and the Mental Element of Crimes under International Criminal Law', 3 Journal of 
International Criminal Justice (2005), pp. 35-55, footnote 44, at p. 43. 
738 Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & 
Humblot, 2004), p. 818. See also Fletcher, G.P., The Grammar of Criminal Law. American, Comparative, and 
International, Volume one: Foundations (New York: Oxford University Press, 2007), p. 85. 
739 Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & 
Humblot, 2004), p. 818. 
740 See also § 2.3.2.3, 2) supra. 
741 See e.g. art. 8(2)(b)(i) and (ii) ICC. 
742 See art. 8(2)(b)(i), (e)(i) and (b)(ii) ICC. 
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These war crimes emanate from one of the four fundamental general principles of 

humanitarian law, that is the principle of distinction. A distinction should be made 

between the civilian population and combatants and between civilian objects and military 

objectives.743 A person or an object can only be a legitimate target of military action if it is 

a military objective. Civilians and civilian objects can never be a legitimate target; Articles 

51 and 52 AP I grant them a protected status in international armed conflicts (IAC). 

Articles 51(3) AP I provides that civilians enjoy protection, unless and for such time as 

they take a direct part in hostilities. 

 The Law of Armed Conflict (LOAC) applicable in IAC distinguishes between 

combatants and civilians. The notion of 'combattant' is, however, unknown in the LOAC 

applicable in non-international armed conflicts (NIAC) and the notion of 'civilian' is 

nowhere defined in the applicable treaty law.744 The principle of distinction is arguably 

nevertheless applicable in NIAC as a rule of customary international humanitarian law.745 

The protection against violence and inhuman treatment as provided for in Common 

Article 3 of the Geneva Conventions (CA 3) and Article 4 AP II applies to all persons 

not taking active part in the hostilities. Article 13(2) AP II provides that civilians enjoy 

protection against direct attack, unless and for such time as they take a direct part in 

hostilities.  

 The definition of 'direct participation in hostilities' is however contested, as 

Ducheine en Pouw illustrate.746 The Interpretative Guidance on the Notion of Direct 

                                                 
743 Article 48 AP I. The other principles are: military necessity, humanity and proportionality, see e.g. The 
Manual of the Law of Armed Conflict (Oxford: UK Ministry of Defence, Oxford University Press, 2004), p. 21-
26. See also Gill, T. and E.v. Sliedregt, 'Guantánamo Bay: A Reflection On The Legal Status And Rights Of 
'Unlawful Enemy Combatants'', 1(1) Utrecht Law Review (2005), pp. 28-54, p. 29, footnote 2 and 
accompanying text. On the principle of distinction see also Olásolo, H., Unlawful Attacks in Combat 
Situations; From the ICTY's Case Law to the Rome Statute (Leiden: Martinus Nijhoff Publishers, 2008), p. 13-
14+104-105. 
744 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009), p. 27. See also, Kleffner, 
J.K., The Notions of Civilians and Fighters in Non-international Armed Conflicts, in G.L. Beruto and G. 
Ravasi (ed.), The Conduct of hostilities revisiting the law of armed conflict : 100 years after the 1907 Hague Conventions 
and 20 Years after the 1977 additional protocols/ International Institute of Humanitarian Law (Milano: Nagard, 
2008), pp. 69-77, p. 69.  
745 See Henckaerts, J.M. and L. Doswald-Beck, Customary International Humanitarian Law (Cambridge: 
International Committee of the Red Cross, Cambridge University Press, 2005), Rule 1 p. 5-8. See also 
Ducheine, P.A.L. and E.H. Pouw, ISAF Operaties in Afghanistan: oorlogsrecht, doelbestrijding in counterinsurgency, 
ROE, mensenrechten & ius ad bellum (Nijmegen: Wolf Legal Publishers, 2010), p. 88-89; and Kleffner, J.K., 
The Notions of Civilians and Fighters in Non-international Armed Conflicts, in G.L. Beruto and G. Ravasi 
(ed.), The Conduct of hostilities revisiting the law of armed conflict : 100 years after the 1907 Hague Conventions and 20 
Years after the 1977 additional protocols/ International Institute of Humanitarian Law (Milano: Nagard, 2008), pp. 
69-77, p. 70. 
746 Ducheine, P.A.L. and E.H. Pouw, ISAF Operaties in Afghanistan: oorlogsrecht, doelbestrijding in 
counterinsurgency, ROE, mensenrechten & ius ad bellum (Nijmegen: Wolf Legal Publishers, 2010), p. 89-100; and 
Pouw, E.H., To Kill or Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights 
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Participation in Hostilities (IGDPH) of the ICRC states the following on the this issue: 

"For the purpose of the principle of distinction in non-international armed conflict, all 

persons who are not members of State armed forces or organized armed groups of a 

party to the conflict are civilians and, therefore, entitled to protection against direct attack 

unless and for such time as they take a direct part in hostilities. In non-international 

armed conflict, organized armed groups constitute the armed forces of a non-State party 

to the conflict and consist only of individuals whose continuous function is to take a 

direct part in hostilities ("continuous combat function")."747 Hence, in a NIAC the 

protection against direct attack does not apply to 1) members of State armed forces; 2) 

members of organised armed groups of a party to the conflict, who assume a continous 

combat function; and 3) civilians who take a direct part in hostilities, for the time they 

take such direct part. 

 With respect to the second category, Ducheine and Pouw discern a problem with 

the norm ISAF uses to determine whether persons involved in the Afghan drug industry 

can be directly attacked. According to ISAF such individuals can be attacked when there 

is a "clearly established link with the insurgency".748 According to Ducheine and Pouw 

this norm suggests that the established link is sufficient to determine these persons to be 

legitimate military objectives. However, before this conclusion can be drawn, it has to be 

established that the link with the insurgency consists of a continuous combat function.749 

Individuals who are not members of State armed forces only lose the protection against 

direct attack when they participate directly in hostilities. For members of organised 

armed groups, this direct participation is established when they assume continuous 

                                                                                                                                            
Law for a Legal Basis to Target Narcotics-Individuals, (Paper for the International conference - Human Rights 
and the Military; A Duty to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 24-25. 
747 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009), p. 27.  As Pouw notes, the 
IGDPH is clearly not a binding text, but “it is currently the single most comprehensive document on the 
notion of direct participation in hostilities”, Pouw, E.H., To Kill or Not To Kill: ISAF and the Search within 
International Humanitarian Law and Human Rights Law for a Legal Basis to Target Narcotics-Individuals, (Paper for 
the International conference - Human Rights and the Military; A Duty to Protect?, 28-30 August 2009, 
Wellington, New Zealand), p. 18. 
748 See NATO, NATO's Role in Afghanistan, (available at: 
http://www.nato.int/cps/en/natolive/topics_8189.htm, last visited: 7 July 2010),  See also Ducheine, 
P.A.L. and E.H. Pouw, ISAF Operaties in Afghanistan: oorlogsrecht, doelbestrijding in counterinsurgency, ROE, 
mensenrechten & ius ad bellum (Nijmegen: Wolf Legal Publishers, 2010), p. 92-93; and Pouw, E.H., To Kill or 
Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights Law for a Legal Basis to 
Target Narcotics-Individuals, (Paper for the International conference - Human Rights and the Military; A Duty 
to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 8-9+11. 
749 Ducheine, P.A.L. and E.H. Pouw, ISAF Operaties in Afghanistan: oorlogsrecht, doelbestrijding in 
counterinsurgency, ROE, mensenrechten & ius ad bellum (Nijmegen: Wolf Legal Publishers, 2010), p. 93; and 
Pouw, E.H., To Kill or Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights 
Law for a Legal Basis to Target Narcotics-Individuals, (Paper for the International conference - Human Rights 
and the Military; A Duty to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 27. 
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combat functions (CCF). The members are legitimate targets for the time they assume 

these functions.750 Civilians lose the protection against direct attack when they take part 

in hostilities on an ad hoc basis, whilst participating. Civilians do not lose their status as 

civilians and as soon as they cease their hostile acts they regain their protection against 

direct attack. This is referred to as the 'revolving door' of civilian protection.751 

 To determine whether a specific act constitutes a direct participation in hostilities 

the ICRC discerns three constitutive elements. First, the harm likely to result from a 

specific act must attain a certain threshold.752 Second, there must be a direct causal link 

between the act "and the harm likely to result from that act, or from a coordinated 

military operation of which the act constitutes an integral part."753 Thirdly, the "act must 

be specifically designed to directly cause the required threshold of harm in support of a 

party to the conflict and to the detriment of another."754 These three requirements apply 

both in the determination of the CCF of members of organised armed groups and in 

determining the direct participation in hostilities on an ad hoc basis by civilians. 

 As the example offered by Ducheine and Pouw indicates, ISAF, in directly 

attacking persons involved in the Afghan drug industry without establishing the CCF of 

the targeted individuals or their direct participation as civilians, violates the principle of 

distinction, at least so far as this principle is interpreted by the ICRC. If the ICRC is 

followed755 and a violation found to have occurred, this violation may be based on a 

                                                 
750 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009), p. 71-73. See also Pouw, E.H., 
To Kill or Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights Law for a 
Legal Basis to Target Narcotics-Individuals, (Paper for the International conference - Human Rights and the 
Military; A Duty to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 25. 
751 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009), p. 70-71. 
752 Ibid.  p. 47. See also Pouw, E.H., To Kill or Not To Kill: ISAF and the Search within International Humanitarian 
Law and Human Rights Law for a Legal Basis to Target Narcotics-Individuals, (Paper for the International 
conference - Human Rights and the Military; A Duty to Protect?, 28-30 August 2009, Wellington, New 
Zealand), p. 31-32. 
753 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009), p. 51. See also Pouw, E.H., To 
Kill or Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights Law for a Legal 
Basis to Target Narcotics-Individuals, (Paper for the International conference - Human Rights and the Military; 
A Duty to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 32-33. 
754 Melzer, N., Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law (Geneva: International Committee of the Red Cross, 2009) p. 58. See also Pouw, E.H., To 
Kill or Not To Kill: ISAF and the Search within International Humanitarian Law and Human Rights Law for a Legal 
Basis to Target Narcotics-Individuals, (Paper for the International conference - Human Rights and the Military; 
A Duty to Protect?, 28-30 August 2009, Wellington, New Zealand), p. 33-34. 
755 Which is to be awaited because the notion of direct participation in hostilities is a “highly contentious 
and paradoxic subregime of LOAC”, Pouw, E.H., To Kill or Not To Kill: ISAF and the Search within 
International Humanitarian Law and Human Rights Law for a Legal Basis to Target Narcotics-Individuals, (Paper for 
the International conference - Human Rights and the Military; A Duty to Protect?, 28-30 August 2009, 
Wellington, New Zealand), p. 17. 



 158

misinterpretation of the law. This misinterpretation consists of the statement that a link 

with the insurgency is enough to establish direct participation in hostilities. This is an 

example of a mistake of law concerning the application of the principle of distinction, a 

fundamental principle of IHL. This is not a mistake about the prohibition as such (of 

directly attacking civilians), but a mistake about the interpretation of a justificatory norm 

(those who directly take part in hostilities in a NIAC, are (no longer) protected against 

direct attack). This mistake is not covered by article 32, since it does not negate the 

required intent; only an understanding of the social significance of the term civilian is 

required. 

 

As stated above, the principle of distinction does not only apply to individuals but also to 

objects. Article 48 AP I proscribes that a distinction should be made between civilian 

objects and military objectives. But what if soldiers are inside a civilian object? And what 

if the object of an intended military attack has a dual use, both military and civilian? How 

do you then determine whether this object is a legitimate military target?756  

 If we look at the definition of military objectives in article 52(2) of the Additional 

Protocol I,757 we see that this is not a purely factual question but involves a normative 

assessment. The definition holds the requirement that a military objective is only that 

object which by its nature, location, purpose or use makes an effective contribution to 

military action and whose destruction in whole or in part in the circumstances ruling at 

the time offers a 'definite military advantage'. Once it has been established that the attack 

is aimed at a military objective, the attack will still be prohibited if it is expected to cause 

incidental death or injury to civilians and/or damage to civilian objects "which would be 

excessive in relation to the concrete and direct military advantage anticipated".758 In some 

cases it is inevitable that civilians are the unintended victims of the attack on a military 

objective. The principle of proportionality759 addresses the issue whether the military 

advantage gained by the attack weighs up to this 'collateral damage'. 

                                                 
756 See also Rogers, A.P.V., What is a legitimate military target?, in R. Burchill, N.D. White and J. Morris 
(ed.), International Conflict and Security Law. Essays in Memory of Hilaire McCoubrey (Cambridge: University Press, 
2005), pp. 160-184. 
757 "Attacks shall be limited strictly to military objectives. In so far as objects are concerned, military 
objectives are limited to those objects which by their nature, location, purpose or use make an effective 
contribution to military action and whose total or partial destruction, capture or neutralization, in the 
circumstances ruling at the time, offers a definite military advantage", Article 52(2) API. 
758 Article 51(5)(b) API and article 57(2)(a)(iii) API. 
759 The use of the term "proportionality" is debateable. As Kalshoven indicates, the term does not figure in 
Protocol I, Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the 
Yugoslavia Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law 
International, 2003), pp. 481-510, p. 498. 
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 In its report to the Office of the Prosecutor of the ICTY the committee of 

experts established to investigate the NATO bombardments in the Kosovo crisis (OTP 

committee) says the following on the principle of proportionality: 

 

"The main problem with the principle of proportionality is not whether or not it exists but what 

it means and how it is to be applied. It is relatively simple to state that there must be an 

acceptable relation between the legitimate destructive effect and undesirable collateral effects. 

[…] The questions which remain unresolved once one decides to apply the principle of 

proportionality include the following: 

a) What are the relative values to be assigned to the military advantage gained and the 

injury to non-combatants and or the damage to civilian objects? 

b) What do you include or exclude in totalling your sums? 

c) What is the standard of measurement in time or space? and 

d) To what extent is a military commander obligated to expose his own forces to danger 

in order to limit civilian objects? 

It may be necessary to resolve them on a case by case basis, and the answers may differ 

depending on the background and values of the decision maker. […] [I]t is unlikely that military 

commanders with different doctrinal backgrounds and differing degrees of combat experience or 

national military histories would always agree in close cases."760 

 

The bombardment of the Serb Radio and Television Station (RTS) in Belgrade, which 

resulted in the death of 10-17 civilians761 is such an event about which diverse opinion 

exists as to the primary issue (to be addressed before the proportionality) as to whether 

this was a military objective.762 The OTP committee and Human Rights Watch (HRW) 

present opposite views on this issue.763 The first considered the RTS to be a legitimate 

target. HRW did not. Both reports agree that a radio or TV station can be a military 

objective when it incites to violence, as was the case with Radio Milles Collines in 

Rwanda. This was, however, not the case with the RTS in Belgrade. The station was used 

for propaganda, but this alone does not make it a military objective. The ICTY report 

finds that it appears however that the primary reasons for NATO to decide to bomb the 

                                                 
760 OTPICTY, Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign 
Against the Federal Republic of Yugoslavia, 2000, § 48-50. 
761 Ibid. §71. 
762 See also W. Fenrick in reaction to C. Garraway in: Duyx, P., R. Haveman, et al., 'War Crimes Law and the 
Statute of Rome: Some Afterthoughts? Report of the Seminar Hosted by the Netherlands in Rijswijk, The 
Netherlands on 22 October 1999', 39(1-2-3-4) Revue de Droit Militaire et de Droit de la Guerre (2000), pp. 68-
122, p. 99. 
763 HRW, The Crisis in Kosovo. Civilian Deaths in the NATO Air Campaign, February 2007,  
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RTS were to cut out the Serbian command and control system that was operating via the 

RTS.764 The ICTY report then states that, assuming the RTS was a legitimate target, "the 

civilian casualties were unfortunately high but do not appear to be clearly 

disproportionate".765 The ICTY report admits that the effect of the bombing was only 

temporarily; within a few hours the broadcasting was recovered and could be continued 

from another location. The issue that than arises is whether the military advantage is 

substantial enough to justify the anticipated civilian casualties. According to the ICTY 

report one should not only judge the proportionality of this attack on this specific target 

on itself. In addition, one has to see the bigger picture of the whole military campaign. 

After examining proportionality from this perspective they conclused that the attack was 

not disproportionate.766 HRW sees it differently. It does not only regard the attack as 

disproportionate, but it also denies that the RTS was a military objective to begin with. 

As NATO had anticipated, the broadcasting resumed from a different location within 

several hours after the attack. According to HRW the attack did not yield a 'definite 

military advantage', which would imply that the object of attack did not fulfil the 

requirements of military objective.767 

 On the one hand, one could characterise a mistake about whether something is a 

military objective as a mistake of fact. In most cases, it will be a mistake of fact. A good 

example is the bombing of the Chinese Embassy in Belgrade.768 This was clearly a factual 

mistake; NATO intended to hit and believed itself to be bombing the Yugoslav Federal 

Directorate for Supply and Procurement.769 On the other, the case of the bombardment 

of the RTS is not such a case of mistake of fact. NATO intended to hit the RTS. 

Arguably NATO was mistaken about the legitimacy of this target as a military objective, 

a mistake of law. 

 These reports show the nature of dispute about the legitimacy of certain targets. 

Important parameters are the 'effective contribution to military action' and 'definite 

military advantage'. The next important parameter is the proportionality of targeting the 

military objective. The question in determining the legitimacy of the target is: how far do 
                                                 
764 OTPICTY, Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign 
Against the Federal Republic of Yugoslavia, 2000, § 76. 
765 Ibid. § 77. 
766 Ibid. § 78. See also Olásolo, H., Unlawful Attacks in Combat Situations; From the ICTY's Case Law to the Rome 
Statute (Leiden: Martinus Nijhoff Publishers, 2008), p. 130-131. 
767 HRW, The Crisis in Kosovo. Civilian Deaths in the NATO Air Campaign, February 2007, p. 15, footnote 80 
and accompanying text. 
768 See also Rogers, A.P.V., What is a legitimate military target?, in R. Burchill, N.D. White and J. Morris 
(ed.), International Conflict and Security Law. Essays in Memory of Hilaire McCoubrey (Cambridge: University Press, 
2005), pp. 160-184, p. 174. 
769 Ibid., pp. 174. 
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you go back (or forth) in time and space? Best, for example, warns for the dangers of 

interpreting 'definite military advantage' as to include a psychological advantage. "It 

moves the standard of judgment from the purportedly rational and objective towards the 

probably irrational and admittedly subjective."770 The difference between the outcomes of 

the two reports is based on a different view as to whether the 'definite military advantage' 

must be temporally or geographically related to the object of the attack.771 In case of 

objects of dual-use in particular the question of whether these are military objectives, in 

which case the civilian damage is collateral, may be a complex one.772 

 Again a mistake of law as to the legitimacy of a target does not negate the 

required intent, article 32 does not apply. The mistake should be taken into account in 

the assessment of the defendant's culpability. 

 

 

6.4 PUTATIVE JUSTIFICATIONS 
 
Mistakes about the grounds for justification, or putative justifications, are of particular 

importance to the scope of a ‘mistake of law’ defence. Fletcher argues these mistakes are, 

in fact, the only real cases of mistake of law.773 Criteria of justification are supposed to 

function not only as ex post decision rules, but ex ante as conduct rules.774 Ignorance of 

these criteria in respect of lawful conduct may indicate a lack of Unrechtsbewuβtsein. This 

makes putative justification a valid excuse, especially in international criminal law, where 

grounds of justifications are as yet not well developed.775 

 Acting on unlawful superior orders, believing it to be your duty to do so because 

you are under the mistaken impression they are lawful, can be categorised as a putative 

justification. You are mistaken about the justification of lawful orders. This special case 

of putative justification, and whether or not it deserves a separate provision from mistake 

of law, has been discussed in Chapters 2 and 4. In the current section two other cases of 

                                                 
770 Best, G., War & Law since 1945 (Oxford: Clarendon Press, 1994), p. 275. 
771 See also footnote 36 under element 2 of article 8(2)(b)(iv) EOC (according to this footnote the 
advantage may or may not be temporally or geographically related to the object of the attack). 
772 See also Rogers, A.P.V., What is a legitimate military target?, in R. Burchill, N.D. White and J. Morris 
(ed.), International Conflict and Security Law. Essays in Memory of Hilaire McCoubrey (Cambridge: University Press, 
2005), pp. 160-184. 
773 Fletcher, G.P., Basic Concepts of Criminal Law (New York: Oxford University Press, 1998), p. 167. 
774 Fletcher, G.P., 'The Right and the Reasonable', 98 Harvard Law Review (1985), pp. 949-981, p. 976. 
775 See also Eser, A., Article 31: Grounds for Excluding Criminal Responsibility, in O. Triffterer (ed.), 
Commentary on the Rome Statute of the International Criminal Court: Observers' Notes, Article by article (München: 
C.H. Beck oHG, 2008), pp. 863-893, p. 865-866. 
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putative justification are addressed: a mistake as to the right to self-defence and a mistake 

as to necessity. 

 

6.4.1 Mistake of self-defence 
Self-defence is an almost universal defence which exists in some form in every national 

criminal law system.776 In systems that apply an objective test, requiring the defensive 

action to have been necessary and proportionate, the defence can be qualified as a 

justification.777 This is the case with the ICC provision on self-defence, Article 31(1)(c). 

This provision requires the defendant to have acted in response to an imminent and 

unlawful use of force against himself or another person, or in case of war crimes, against 

an attack against property essential to his survival or the survival of the other person or 

property which is essential to the accomplishment of a military mission. The provision 

also requires the defendant to have acted proportionally.778  

It should be kept in mind however that, as noted by Van der Wilt, "the margins for 

invoking self-defence as a justification to counter a charge of war crimes are extremely 

small. […] the justification is not available for military inter se, in view of the reciprocal 

right to kill and to be killed. Neither would it apply in the context of civilians taking up 

arms against a military adversary, as the former would lose their status as protected 

person and would qualify as combatants as well."779 

 Nonetheless, Ambos offers the two following examples of mistaken self-defence: 

a soldier believes he can commit a crime against humanity to defend the property of his 

                                                 
776 Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of International Humanitarian Law (The 
Hague: TMC Asser Press, 2003), p. 264-266. 
777 Ibid.  p. 264-265. 
778 Other related and (theoretically) interesting issues that will not be addressed here are: the requirement of 
knowledge of the attack. See on this issue, e.g. Fletcher, G.P., Basic Concepts of Criminal Law (New York: 
Oxford University Press, 1998), p. 101-106; Eser, A., Article 31: Grounds for Excluding Criminal 
Responsibility, in O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court: Observers' 
Notes, Article by article (München: C.H. Beck oHG, 2008), pp. 863-893, p. 883; Ambos, K., Other Grounds 
for Excluding Criminal Responsibility, in A. Cassese, P. Gaeta and J.R.W.D. James (ed.), The Rome statute of 
the International Criminal Court: A commentary: Oxford University Press, 2002) I, pp. 1003-1048, p. 1035; 
Ambos, K., Internationales Strafrecht (München: C.H. Beck, 2008), p. 177) and the distinction between 
individual self-defence and collective self-defence or the right of self-defence under public international 
law, see e.g. Ambos, K., Other Grounds for Excluding Criminal Responsibility, in A. Cassese, P. Gaeta and 
J.R.W.D. James (ed.), The Rome statute of the International Criminal Court: A commentary: Oxford University 
Press, 2002) I, pp. 1003-1048, p. 1034; Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of 
International Humanitarian Law (The Hague: TMC Asser Press, 2003), p. 254-255; Eser, A., Article 31: 
Grounds for Excluding Criminal Responsibility, in O. Triffterer (ed.), Commentary on the Rome Statute of the 
International Criminal Court: Observers' Notes, Article by article (München: C.H. Beck oHG, 2008), pp. 863-893, 
p. 879-880; Fletcher, G.P. and J.D. Ohlin, Defending Humanity; When Force is Justified and Why (New York: 
Oxford University Press, 2008); and a symposium on this book in the JICJ, July 2009.  
779 Wilt, H.G.v.d., 'Can Romantics and Liberals be Reconciled?: Some Further Reflections on Defending 
Humanity ', 7 Journal of International Criminal Justice (2009), pp. 529-539, p. 539. 
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military unit, while art. 31(1)(c) only allows war crimes under these circumstances.780 

Alternatively, if the soldier commits a war crime, but the property he is protecting is not 

essential to the accomplishment of the military mission and he is aware of this, he makes 

a mistake as to the scope of self-defence in the sense of article 31(1)(c).781 If the 

defendant was mistaken about the legal scope of the justification, this mistake can be 

qualified as a mistake of law. Since it does not negate the required intent, article 32(2) 

does not apply.782 

 

6.4.2. Necessity 
Necessity, in most national law systems,783 refers to a situation where the defendant, 

under the pressure of the circumstances has to choose between two conflicting interests. 

Necessity is a justification, based on the weighing of two colliding interests; the act is 

justified if the least costly interest is violated to protect the higher interest.784 A mistake of 

law occurs when the defendant is mistaken for example about the existence of a conflict 

of duties.785  

 Although it can be argued convincingly, as Ambos has, that necessity is not 

available in case of international crimes because there can never be a balancing of 

interest, no interest would be high enough to justify committing an international crime, I 

would submit that a mistake as to the applicability of this justification is not 

inconceivable.  

Let us look at the following 'ticking bomb' scenario: The defendant, a military 

interrogator, is confronted with a high value detainee, who is suspected of having placed 

a very destructive bomb somewhere in a densely populated area. In fact, the suspect 

admits this and tells that the bomb will go off in two hours; he is the only person who 

                                                 
780 Eric Pouw pointed out to me that this example is purely theoretical because it unjustly presumes that a 
soldier knows what constitutes a crime against humanity. 
781 Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker & 
Humblot, 2004), p. 819. 
782 Ibid.  
783 Van Sliedregt sees "a growing awareness [in American codes] of the distinction between duress and 
choice of evils as one between excuse and justification", as the distinction is known is cilvil law systems, in 
particular the German system; she warns, however, that the majority of American state still seem to adhere 
to the common law, Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of International 
Humanitarian Law (The Hague: TMC Asser Press, 2003), p. 270-271. For the civil law distinction between 
choice of evils as a justification and duress as an excuse, see Sliedregt, E.v., The Criminal Responsibility of 
Individuals for Violations of International Humanitarian Law (The Hague: TMC Asser Press, 2003), p. 276-279. 
On this defence in the Dutch legal system see Dolman, M.M., Overmacht in het stelsel van strafuitsluitingsgronden 
(Nijmegen: Wolf Legal Publishers, 2006). 
784 See also Ambos, K., Internationales Strafrecht (München: C.H. Beck, 2008), p.183 (on the difference 
between justifying necessity and excusing duress). 
785 This can also happen on the basis of a mistake of fact. 
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knows where the bomb is located and he is determined not to reveal the location. The 

interrogator is aware of the prohibition on torture, but believes this is a situation of 

necessity; if he acts in violation of the law and tortures the detainee into revealing the 

location of the bomb, this act will be justified because it will safe the lives of perhaps tens 

of people. However, the prohibition on torture is absolute;786 the interrogator is mistaken 

about the applicability of a ground of justification. The issue of his culpability, and thus 

of whether he should be punished for torturing the detainee, should revolve around the 

question whether he could have avoided his mistake of law.787 

 Another example of a possible situation of necessity was presented by Justice 

Robertson in his dissent to an appeal decision in the Norman trial. Robertson suggested 

that there may be a defence of necessity available under circumstances where a family or 

community is under murderous and unlawful attack. As he holds, the scope of such a 

defence is to be determined by court, deciding a specific case.788 One can imagine that 

under such circumstances the defendant may well make a mistake of law as to the proper 

scope of the justification of necessity. 

  

Sands convincingly describes 'the path' to the approval of abusive interrogation 

techniques, constuting torture, to be applied by the US military in the 'war on terror'. 

Sands' investigation reveals that the lawyers responsible for the memo's that redefined 

the definition of torture, argued amongst other things, that the criminal law defence of 

necessity was "available to prevent a direct and imminent threat to the US and its 

citizens".789 They herewith of course flagrantly repudiated the absolute character of the 

prohibition on torture as provided for in the 1984 Torture Convention.790 After Secretary 

of Defence Rumsfeld approved of the memo, the new techniques were applied in 

Guantanamo and eventually also ended up in the Abu Ghraib prison in Iraq. Although 

these new techniques also violated the US Field Manual 34-52,791 it seems likely that in 

                                                 
786 See for a recent case on such a ticking bomb scenario, a case before the Israeli Supreme Court, H.C. 
5100/94 (1999), The Supreme Court of Israel. See also, Jessberger, F., 'Bad Torture - Good Torture? What 
International Criminal Lawyers May Learn from the Recent Trial of Police Officers in Germany', 3 Journal 
of International Criminal Justice (2005), pp. 1059-1073; and Gaeta, P., 'May Necessity Be Available as a 
Defence for Torture in the Interrogation of Suspected Terrorists?' 2 Journal of International Criminal Justice 
(2004), pp. 785-794. 
787 Or perhaps whether this was a situation of duress. 
788 Prosecutor v. Norman (2004), SCSL Appeals Chamber, Case No SCSL-2004-14-AR72(E), Decision on 
Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment), 31 May 2004, Dissenting Opinion 
of Justice Robertson, § 46. On this dissent see also § 5.2.4.2 supra. 
789 Sands, P., Torture Team. Deception, Cruelty and Compromise of Law (London: Allen Lane, 2008), p. 89. 
790 Ibid.  p. 86. 
791 Ibid.  p. 90. 
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the field of the 'war on terror' the idea had arisen that the 'new enemy' asked for new 

rules,792 that necessity justified balancing the interest of the US citizens against the rights 

of the 'unlawful combatants' not to be tortured and to be treated humanely. It is not 

inconceivable that the soldiers in the field might be confused about the alleged necessity 

of applying torture techniques when even the administration's lawyers were confused.793 

The prohibition on torture is absolute,794 and the definition on what constitutes torture 

can not be changed unilaterally. The main responsibility for this total misconception, that 

there could be circumstances under which a violation of this prohibition could be 

justified, lies with the policy makers. A plea of mistake of law of a low level executioner 

may bring this to light. 

 

  

6.5 MISTAKEN DEFENCES UNDER PUBLIC INTERNATIONAL LAW 
 
Military necessity and reprisals are international defences. This means that an individual 

can raise this defence only in his public capacity and not in his private capacity. As Van 

Sliedregt stated with regard to military necessity, it "is an interest of a State or another 

party to an armed conflict. […] If military necessity can be a justification under the laws 

of war, it can only exonerate an individual as an instrument of his State".795 When a 

defence of reprisal or military necessity applies, there is no violation of international 

humanitarian law (IHL).796 These international justifications allow for a breach of 

international obligations under very limited circumstances.  

 

6.5.1 Military necessity 
A clear distinction should be made between general principles of IHL, justifications 

under public international law and justifications under criminal law. Military necessity is 

both a general principle (all military actions must be militarily necessary) and a 

justification under public international law (some violations of IHL are justified by 

military necessity). A violation of a rule of IHL (e.g. deportation or excessive destruction 

                                                 
792 Ibid.  p. 192. 
793 Ibid.  p. 108. 
794 See Jessberger, F., 'Bad Torture - Good Torture? What International Criminal Lawyers May Learn from 
the Recent Trial of Police Officers in Germany', 3 Journal of International Criminal Justice (2005), pp. 1059-
1073, p. 1068. 
795 Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of International Humanitarian Law (The 
Hague: TMC Asser Press, 2003), p. 296. 
796 See also Ibid.  p. 293-294. 
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of property), can only be justified by military necessity if the violated rule of IHL 

provides for this justification.797 Military necessity is thus not a general justification,798 

unlike criminal law justifications. 

 It must be said that "[r]arely, if ever, is the judgment of a field commander in 

battle – balancing military necessity and advantage – subject to legal challenge, let alone 

criminal sanction".799 Van Sliedregt refers to The High Command trial; the defendant 

Reinecke was exculpated from spoliation on the basis of military necessity. She states this 

case and the Hostages case, which dealt with military necessity as a justification for 

destruction and devastation, were exceptions, rather than rules; the defence of military 

necessity was rejected in most cases.800 Dörmann and Lippman also refer to the Hostages 

Trial801 in which defendant Rendulic was acquitted because of his good faith mistake 

about the military necessity of destruction and devastation of the province of Finnmark, 

Finland.802 The question is, however, whether this mistaken justification was based on a 

mistake of fact or law. The acquittal was based on the honest judgement on the basis of 

the conditions prevailing at the time that urgent military necessity for the devastation and 

destruction existed. At the end of 1944 the retreating Germans expected a Soviet 

offensive. The offensive never came, the judgement about military necessity was based 

on a mistake of fact.  

 More recent cases referred to demonstrate the unsuccessfulness of pleas of 

military necessity are the judgments of Trial Chamber of the ICTY in the cases against 

Krstic,803 and against Blagojevic and Jokic.804 Indeed, in these cases the plea of military 

necessity was rejected; no pleas of mistake of law seem to have been submitted.  

                                                 
797 See also Ambos, K., Internationales Strafrecht (München: C.H. Beck, 2008), p. 98-99. 
798 See also Kalshoven, F., Belligerent Reprisals (Leiden: Martinus Nijhoff Publishers, 2005), p. 366; Lippman, 
M.R., 'Conundrums of Armed Conflict: Criminal Defenses to Violations of the Humanitarian Law of War', 
15 Dickinson Journal of International Law (1996), pp. 1-112, p. 59 + 64; Dörmann, K., Article 8, para. 2(a), in 
O. Triffterer (ed.), Commentary on the Rome Statute of the Interantional Criminal Court, Observers' Notes, Article by 
Article (München, Germany: Verlag C.H. Beck oHG, 2008), pp. 300-323, p. 312. 
799 Hampson, F., Military Necessity, in R. Gutman, D. Rieff and A. Dworkin (ed.), Crimes of War: What the 
Public Should Know (London: W.W. Norton & Company Ltd., 2007), pp. 297-298, p. 298. 
800 Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of International Humanitarian Law (The 
Hague: TMC Asser Press, 2003), p. 297. 
801 Dörmann, K., Article 8, para. 2(a), in O. Triffterer (ed.), Commentary on the Rome Statute of the Interantional 
Criminal Court, Observers' Notes, Article by Article (München, Germany: Verlag C.H. Beck oHG, 2008), pp. 
300-323, p. 313, footnote 126; Lippman, M.R., 'Conundrums of Armed Conflict: Criminal Defenses to 
Violations of the Humanitarian Law of War', 15 Dickinson Journal of International Law (1996), pp. 1-112, p. 
62. 
802 Lippman, M.R., 'Conundrums of Armed Conflict: Criminal Defenses to Violations of the Humanitarian 
Law of War', 15 Dickinson Journal of International Law (1996), pp. 1-112, 62 + 64, List (The Hostages Case) 
(1948), US Military Tribunals at Nuremberg, UNWCC, vol. VIII; TWC vol. XI, TWC XI, p. 1297. 
803 Prosecutor v. Krstić (2001), ICTY Trial Chamber, Case No. IT-98-33-T, Judgement, 2 August 2001, §527 
("The evacuation [of the Bosnian Muslim population from the Srebrenica enclave] was itself the goal and 
neither the protection of the civilians nor imperative military necessity justified the action."). This 
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A mistake of law may occur when the actor believes his violation of the law of armed 

conflict is justified on the basis of military necessity. The crime defintion concerned may 

or may not contain a "not justified by military necessity"-clause.805 I take the example of a 

mistake as to the lawfulness of an operation transferring the population from a certain 

area during an armed conflict. Van Baarda points out how the terms evacuation and 

deportation are used indiscriminately. Following his suggestion, that evacuation refers to 

lawful forcible transfer and deportation to unlawful forcible transfer,806 deportation can 

amount to a war crime and a crime against humanity. Robinson recalls how states were 

very cautious in defining the concept of deportation in the Rome Statute because many 

of them carry out legitimate acts of deportation, which are then called acts of evacuation, 

on a frequent basis.807 The ICC crime definitions of deportation refer to 'unlawful 

deportation' and 'deportation without grounds permitted under international law'.808 

 The relevant IHL provisions are article 49 of the Fourth Geneva Convention and 

article 17 of Additional Protocol II.809 They provide that forcible transfer is permitted if 

the security of the population or imperative military reasons so demand. Van Baarda 

points out how article 49 and article 17 are actually self-contradictory.810 Both provisions 

first state that forcible transfers are prohibited, regardless of their motive (art. 49) or if 
                                                                                                                                            
reasoning recognizes the two grounds of justification for forcible transfer; the justifications were denied on 
the facts of the case. See Zahar, A. and G.K. Sluiter, International Criminal Law, A Critical Introduction 
(Oxford: Oxford University Press, 2008), p. 432  
804 Prosecutor v. Blagojević and Jokić (2005), ICTY Trial Chamber, Case No. IT-02-60-T, Judgement, 17 January 
2005, §§598-602 (§601: "The fact that no step is taken by the perpetrator to secure the return of those 
displaced, when the circumstances that necessitated the evacuation have ceased, is among the factors that 
may prove an intent to permanently displace the victims rather than the intent to secure the population 
through a lawful – and therefore temporary – evacuation"). See Dörmann, K., Article 8, para. 2(a), in O. 
Triffterer (ed.), Commentary on the Rome Statute of the Interantional Criminal Court, Observers' Notes, Article by 
Article (München, Germany: Verlag C.H. Beck oHG, 2008), pp. 300-323, p. 316-318. (This case also 
concerns destruction of property not justified by military necessity, §615). 
805 See an example by Nill-Theobald, Nill-Theobald, C., "Defences" bei Kriegsverbrechen am Beispiel Deutschlands 
und der USA: zugleich ein Beitrag zu einem Allgemeinen Teil des Völkerstrarechts (Freiburg im Breisgau: Max-
Planck-Institut für ausländisches und internationales Strafrecht, 1998), p. 131 (mistake as to military 
necessity in case of the destruction of a village). 
806 Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschil?' 94(2+3) Militair 
Rechtelijk Tijdschrift (2002), pp. 61-119, p. 61-62. 
807 Robinson, D., The Elements of Crimes Against Humanity, in R.S. Lee (ed.), The International Criminal 
Court, Elements of Crimes and Rules of Procedure and Evidence (Ardsley, NY, USA: Transnational Publishers, Inc., 
2001), pp. 57-108, p. 86. See also Saland, P., International Criminal Law Principles, in R.S. Lee (ed.), The 
International Criminal Court, The Making of the Rome Statute, Issues, Negotiations, Results (The Hague: Kluwer Law 
International, 1999), pp. 189-216, p. 209. 
808 See the war crimes of: (art. 8(2)(a)(vii)(unlawful deportation), 8(2)(b)(viii)(deportation), 
8(2)(e)(viii)(ordering the displacement for reasons related to the conflict,unless security or imperative mil. 
reasons); and the crime against humanity of: (art. 7(1)(d) jo (2)(d), deportation without grounds permitted 
under international alw). 
809 If it concerns an internal armed conflict. 
810 Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschil?' 94(2+3) Militair 
Rechtelijk Tijdschrift (2002), pp. 61-119, p. 73. 
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they are ordered for reasons related to the conflict (art. 17). Subsequently, however, these 

provisions provide that an exception to this rule applies when "the security of the 

population or imperative military reasons so demand". This second exception refers to 

the "military necessity" justification.811 As Van Baarda asks himself, how can a transfer 

based on military necessity not be related to the conflict? The same ambiguity can be 

found in article 8(2)(e)(viii) ICC Statute.812 Van Baarda demonstrates that the grounds for 

forcible transfer permitted under international law, turning deportation into evacuation, 

are unsettled.813 His conclusion is that while articles 49 and 17 seem to provide for two 

separate justifications for forcible transfer (security and military necessity), the second 

justification can not exist without the first. On the basis of a case law study and the 

taxonomy of IHL Van Baarda concludes that "military necessity" in this context can only 

mean the necessity to evacuate the civilian population in order to guarantee their safety, 

unlike other provisions of the Geneva Conventions and the Additional Protocols, where 

"military necessity" relates to the necessity to gain victory promptly.814 

  Considering this divergence between the text of articles 49 and 17 and its legal 

interpretation as outlined by Van Baarda, it is not inconceivable that a soldier participates 

in the war crime of deportation, while believing he is evacuating the civilian population 

of a particular area. Even forcible transfer can be lawful. It may be very difficult, from 

within or without, to distinguish between a lawful and an unlawful case of forcible 

transfer. The impact of such a transfer might be just as grave, and the opposition by the 

civilian population against it just as fierce, in both cases. A mistake in this respect may 

amount to a mistake of fact or a mistake of law. It is a mistake of law when the 

subordinate follows the order to forcibly transfer a civilian population, while knowing 

this transfer is ordered for imperative military reasons and not in the interest of the 

security of the civilian population. 

 

                                                 
811 Ibid.  p. 71-72 (referring to art. 147 GC IV, which prohibits deportation as a 'grave breach' unless 
'jusitied by military necessity'). 
812 Ibid.  p. 74. 
813 Ibid.   p. 73-74. According to Jescheck deportation of the civilian population can not be justified by 
military necessity, Jescheck, H.H., 'The General Principles of International Criminal Law Set Out in 
Nuremberg, as Mirrored in the ICC Statute', 2(1) Journal of International Criminal Justice (2004), pp. 38-55, p. 
51. 
814 Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschil?' 94(2+3) Militair 
Rechtelijk Tijdschrift (2002), pp. 61-119, p. 81-85. 
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6.5.2 Reprisals 
Zegveld and Kalshoven demonstrate how the prohibition on reprisals against civilians 

and civilian objects in articles 51 et seq of AP I can arguably not be regarded as rules of 

customary international law.815 The same has been argued by Greenwood.816 This is even 

more so in case of an internal armed conflict, since AP II contains no provision at all on 

reprisals.817 

 According to Jescheck reprisals can not be a justification for the international 

crimes of the ICC statute since article 31 does not provide for reprisals as a ground for 

excluding criminal responsibility.818 Saland and Ambos however refer to article 31(3) and 

the history of negotiations leading up to this provision and article 21, which leaves room 

to consider defences like military necessity and reprisals.819 

 The fact that international humanitarian law contains numerous prohibitions on 

targeting civilians, does not mean that these prohibitions imply a prohibition on reprisals 

against civilians as well. It may confirm, however, that the conditions under which 

recourse to reprisal is legitimate are very stringent.820  

 Although Van Sliedregt acknowledges that it is unlikely that the ICC will allow 

resort to the defence of reprisal, she concedes that reprisals may be useful, at least when 
                                                 
815Kalshoven, F. and L. Zegveld, Constraints on the Waging of War: an Introduction to International Humanitarian 
Law (Geneva: International Committee of the Red Cross, 2001), p. 143-146. See also Osiel, M., The End of 
Reciprocity: Terror, Torture and the Law of War (Cambridge: Cambridge University Press, 2009), p. 35-36+55; 
and Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 492+505. 
816 Greenwood, C., Twilight of the Law of Belligerent Reprisals, in C. Greenwood (ed.), Essays on War in 
International Law (London: Cameron May, 2006), pp. 295-329, p. 322-324; Greenwood, C., Belligerent 
Reprisals in the Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia, in C. 
Greenwood (ed.), Essays on War in International Law (London: Cameron May, 2006), pp. 331-351, p. 332, 
336, 342-351. 
817 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 504. Greenwood, C., Belligerent Reprisals in the Jurisprudence of the International 
Criminal Tribunal for the Former Yugoslavia, in C. Greenwood (ed.), Essays on War in International Law 
(London: Cameron May, 2006), pp. 331-351, p. 339. 
818 Jescheck, H.H., 'The General Principles of International Criminal Law Set Out in Nuremberg, as 
Mirrored in the ICC Statute', 2(1) Journal of International Criminal Justice (2004), pp. 38-55, p. 52. 
819 Saland, P., International Criminal Law Principles, in R.S. Lee (ed.), The International Criminal Court, The 
Making of the Rome Statute, Issues, Negotiations, Results (The Hague: Kluwer Law International, 1999), pp. 189-
216, p. 209; Ambos, K., Other Grounds for Excluding Criminal Responsibility, in A. Cassese, P. Gaeta and 
J.R.W.D. James (ed.), The Rome statute of the International Criminal Court: A commentary: Oxford University 
Press, 2002) I, pp. 1003-1048, p.1028; Ambos, K., Internationales Strafrecht (München: C.H. Beck, 2008), p. 
174, Rn. 84; Ambos, K., Der Allgemeine Teil des Völkerstrafrechts. Ansätze einer Dogmatisierung (Berlin: Duncker 
& Humblot, 2004), p. 829. See also Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of 
International Humanitarian Law (The Hague: TMC Asser Press, 2003), p. 291; Greenwood, C., Belligerent 
Reprisals in the Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia, in C. 
Greenwood (ed.), Essays on War in International Law (London: Cameron May, 2006), pp. 331-351, p. 332.  
820 See also Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the 
Yugoslavia Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law 
International, 2003), pp. 481-510, p. 509. 



 170

the following requirements are adhered to: "the requirement of proportionality, [of] 

express warning in advance, and [of] termination as soon as the adversary has 

discontinued its unlawful attacks" and "when the decision is made at the highest level of 

government".821 Ambos points out how reprisals against certain protected persons and 

property are absolutely prohibited. In so far as the prohibition on reprisals is not 

regarded as customary international law, its use is at least limited by strict conditions.822 

Greenwood lists as requirements: 

1. "it must be a response to a prior violation of international law which is imputable to the 

state against which the reprisal is directed […]; 

2. it must be reasonably proportionate; 

3. it must be undertaken for the purpose of putting an end to the enemy's unlawful conduct 

and preventing future illegalities and not for mere revenge; and 

4. since reprisals are a subsidiary means of redress, no other effective method of redress 

must be available."823 

 

The fact that the scope of legitimate or justifiable824 resort to reprisals is to a certain 

extent unclear, and arguably significantly wider to States that are not party to Additional 

Protocol I,825 means that a mistake may be easily made. That the decision to resort to 

reprisals will usually be taken at the higher levels of command or at government level, 

does not exclude the relevance of such a mistake to the lower echelons, the executing 

soldiers. They may well believe that the violation of law they are committing is justified 

by legitimate recourse to reprisals. In individual criminal proceedings the soldier, who in 

his official capacity executed the reprisal ordered from the highest level of government, 

should be able to invoke this defence under international law; or at least the excuse of 

mistake of law, for making a mistake in participating in an unlawful resort to reprisals. 

 

                                                 
821 Sliedregt, E.v., The Criminal Responsibility of Individuals for Violations of International Humanitarian Law (The 
Hague: TMC Asser Press, 2003), p. 292; as to the last requirement Greenwood comments that this is more 
a matter of military discipline than international law, Greenwood, C., Twilight of the Law of Belligerent 
Reprisals, in C. Greenwood (ed.), Essays on War in International Law (London: Cameron May, 2006), pp. 295-
329, p. 300, footnote 16. 
822 Ambos, K., Internationales Strafrecht (München: C.H. Beck, 2008), p. 99. 
823 Greenwood, C., Twilight of the Law of Belligerent Reprisals, in C. Greenwood (ed.), Essays on War in 
International Law (London: Cameron May, 2006), pp. 295-329, p. 299. 
824 Kalshoven finds this term more accurate because it reflects that reprisals are "imperfect means of 
supporting international law", Kalshoven, F., Belligerent Reprisals (Leiden: Martinus Nijhoff Publishers, 
2005), p. 24. 
825 Greenwood, C., Twilight of the Law of Belligerent Reprisals, in C. Greenwood (ed.), Essays on War in 
International Law (London: Cameron May, 2006), pp. 295-329, p. 324-325. 
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Kalshoven's severe criticism on a decision and a judgement in two cases before the ICTY 

shows how even today the scope of the prohibition of reprisals against civilians remains 

uncertain. From his criticism we learn that the Trial Chamber's conviction that reprisals 

against civilians are categorically prohibited under today's (customary) international law is 

unsubstantiated.826 The first decision of a ICTY Trial Chamber discussed by Kalshoven is 

a decision in a "Rule 61 procedure" against Milan Martić.827 On the issue of reprisals 

against civilians the Trial Chamber concluded that "the rule which states that reprisals 

against the civilian population as such, or individual civilians, are prohibited in all 

circumstances, even when confronted by wrongful behaviour of the other party, is an 

integral part of customary international law and must be respected in all armed 

conflict".828 The Trial Chamber  mainly based this conclusion on the following 

arguments. First, it referred to Article 1 Common to all Geneva Conventions, which 

requires the High Contracting Parties to ensure respect for the Conventions in all 

circumstances.829 Second, it referred to General Assembly resolution 2675, which states 

that "[c]ivilian populations, or individual members thereof, should not be the object of 

reprisals […]".830 The final argument of the Trial Chamber is that, although Protocol II 

does not contain a provision similar to Article 51(6) AP I, holding a prohibition of 

reprisals against civilians in an international armed conflict, such a prohibition of reprisals 

against civilians in an internal armed conflict must be inferred from Article 4 APII.831 

Kalshoven is not at all convinced by these arguments. He states that Common Article 1, 

or for that matter the 1949 Geneva Conventions in general, do not "deal with the 

protection of the civilian population against the effects of hostilities, or a fortiori with the 

issue of reprisals in that context".832 Further, he states that Article 51(6) API is the result 

of GA resolution 2675; protocol II does not contain a similar clause. Article 4 APII "is 

irrelevant to the matter of reprisals against the civilian population in a situation of 

                                                 
826 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 492. See also on the same decisions of the ICTY: Greenwood, C., Belligerent Reprisals in the 
Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia, in C. Greenwood (ed.), 
Essays on War in International Law (London: Cameron May, 2006), pp. 331-351, p. 332 (both authors find the 
findings of the Trial Chamber inaccurate and unnecessary). 
827 Prosecutor v. Martić (1996), ICTY Trial Chamber, Decision 8 March 1996, Case No. IT-95-11-R61. 
828 Ibid. § 17. 
829 Ibid. § 15.  
830 Ibid. § 16.  
831 Ibid. § 16. 
832 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 491. See also Greenwood, C., Belligerent Reprisals in the Jurisprudence of the International 
Criminal Tribunal for the Former Yugoslavia, in C. Greenwood (ed.), Essays on War in International Law 
(London: Cameron May, 2006), pp. 331-351, p. 348-349. 
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internal armed conflict […]".833 This article "belongs to the realm of Geneva-style 

"humane treatment", not to that of the Hague-style protection of civilian populations 

"against the dangers arising from military operations"."834 He concludes that the "Trial 

Chamber has not convincingly shown that reprisals against the civilian population are 

banned as a matter of customary international law, nor that the treaty prohibition of 

reprisals against the civilian population applies outside international armed conflicts".835 

 The other decision of the ICTY Trial Chamber Kalshoven critizes is the 

Kupreškić Judgement.836 In this case the defendants, who are Bosnian Croats, were being 

prosecuted for their part in the attack by the HVO (Croatian Defence Council) on the 

Muslims in Ahmići on 16 April 1993. As part of its argument about the protection of the 

civilian population in armed conflict, the Trial Chamber also addressed the issue of 

reprisals against civilians.837 The Trial Chamber referred to article 51(6) and 52(1) AP I, 

which prohibits reprisals against the civilian population and civilian objects respectively. 

The Trial Chamber concluded that these prohibitions transformed into general rules of 

intenational law, despite the lack of usus. As a result of the Martens clause, the Chamber 

continues, opinio iurus sive necessitates may play a much greater role than usus.838 Kalshoven 

notes how the Court does not mention that APII is silent on the matter of reprisals 

against civilians.839 Kalshoven points out that several questions remain unanswered in the 

Trial Court's reasoning. First of all, the question "whether this presumed general rule 

binds states that expressly or implicitly have rejected it".840 And second, the more 

important question "whether it should also be deemed to apply in situations of internal 

armed conflict – for which […] no rule comparable to Article 51(6) and 52(1) of Protocol 

I has been included in Protocol II".841 In relation to the first question, about dissident 

states, Kalshoven refers to the express reservation to the ratification of Protocol I made 

                                                 
833 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 491. 
834 Ibid., pp. 492. 
835 Ibid., pp. 492. 
836 Prosecutor v. Kupreškić et al. (2000), ICTY Trial Chamber, Case No. IT-95-16-T, Judgement, 14 January 
2000. 
837 Ibid. §527-536, Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the 
Yugoslavia Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law 
International, 2003), pp. 481-510, p. 500. 
838 Prosecutor v. Kupreškić et al. (2000), ICTY Trial Chamber, Case No. IT-95-16-T, Judgement, 14 January 
2000, §527. 
839 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 500. 
840 Ibid., pp. 502. 
841 Ibid., pp. 502. 
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in 1998 by the United Kingdom. "This spells out in clearest possible terms the strict legal 

conditions under which that country, in the face of "serious and deliberate attacks" by an 

adverse pary on civilians or civilian objects, "will regard itself as entitled to take measures 

otherwise prohibited" by Articles 51-55."842 Kalshoven also refers to a statement in the 

same tenor made by Italy in 1986 on ratifying the Protocol,843 and to the fact to France, 

not yet a party to the Protocol, tried "frantically and ultimately […] to find agreement on 

a formula that would specify the conditions for a legitimate recourse to reprisals against 

an enemy civilian population".844 

 In relation to the second question, the issue of reprisals against civilians in 

internal armed conflict, Kalshoven notes that the Trial Chamber has circumvented "the 

problem posed by the silence of Protocol II by just not referring to it".845 The Trial 

Chamber refers to a statement by the International Law Commission on the Draft 

Principles of State Resonsibility, on Common Article 3. The Trial Chamber reads into 

this statement a prohibition of reprisals against civilians in the combat zone.846 Kalshoven 

rejects this conclusion, "as with the rest of the 1949 Conventions, common article 3 does 

not govern the conduct of hostilities".847 "The conclusion the Chamber draws from the 

Commission's opinion, […], is therefore unfounded, and completely disregards the fact 

that a quarter-century after 1949, all attempts to include a prohibition on reprisals in 

Protocol II, in the provisions protecting the civilian population from the dangers of 

actual combat, failed miserably".848 

 After having argued at length that reprisals against the civilian population in 

armed conflicts are prohibited under all circumstances both under treaty law and general 

international law, the Trial Chamber surprisingly849 concludes this issue by stating that 

reprisals, even when considered lawful, are restricted by last resort, prior warning, high-

level decision, proportionality, termination when goal is achieved, and 'elementary 

considerations of humanity'.850 

                                                 
842 Ibid., pp. 502. 
843 Ibid., pp. 502. 
844 Ibid., pp. 503, fn. 75. 
845 Ibid., pp. 504. 
846 Prosecutor v. Kupreškić et al. (2000), ICTY Trial Chamber, Case No. IT-95-16-T, Judgement, 14 January 
2000, §534. 
847 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 504. 
848 Ibid., pp. 504. 
849 Ibid., pp. 505. 
850 Prosecutor v. Kupreškić et al. (2000), ICTY Trial Chamber, Case No. IT-95-16-T, Judgement, 14 January 
2000, §535; Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the 
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 By way of final comment Kalshoven notes that, in both decisions, the discussion 

of the issue of reprisals against civilians was unnecessary. Neither the facts of the 

decision in the Martić case, nor the defence in the Kupresškić case warranted this 

discussion.851 

 

Kalshoven explains how in determining the lawfulness of a resort to reprisals a 

belligerent can easily be mistaken. Some "rules are of doubtful validity and, while 

wholeheartedly accepted by some, are just as emphatically rejected by others (for 

instance: rules on contraband, on air warfare, on the use of nuclear weapons, and so 

on)".852 The acts which give rise to the reprisal might have been lawful, which would 

make the reprisal itself unlawful and could then give cause for contra-reprisals.853 Again, 

it is thus not unimaginable that at the deciding level the decision to take reprisals is based 

on a mistake of law. On the one hand, it does not seem likely that the executioner of the 

unlawful reprisal will be prosecuted for this violation of the law of war; he does not have 

the deciding responsibility and can therefore not be liable for a wrong decision. On the 

other, reprisals entail acts that are otherwise violations of the law of war. The executioner 

commits war crimes; only if the reprisal is justified will the wrongfulness of these acts be 

negated. If a mistake of law is easily made at the highest level of authority, it is only 

understandable, and probably excusable, if the low-level executioner follows this order by 

mistake. 

 

 

6.6 CONCLUSION 
 
Part I of this Chapter revealed that only a very limited number of mistakes of law will 

indeed negate the required mental element. The defence of mistake of law provided for 

in Article 32(2) of the Rome Statute does not apply to mistakes as to the prohibition as 

such or to putative justification (under criminal or public international law).854 This 

means that the mistaken defendants in the examples given in the second part of this 

                                                                                                                                            
Yugoslavia Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law 
International, 2003), pp. 481-510, p. 505. 
851 Kalshoven, F., Reprisals and the Protection of Civilians: Two Recent Decisions of the Yugoslavia 
Tribunal, in L.C.e.a. Vohrah (ed.), Man's Inhumanity to Man (The Hague: Kluwer Law International, 2003), 
pp. 481-510, p. 493-494 and 505. 
852 Kalshoven, F., Belligerent Reprisals (Leiden: Martinus Nijhoff Publishers, 2005), p. 41. 
853 Ibid.  p. 41. 
854 See also Olásolo, H., Unlawful Attacks in Combat Situations; From the ICTY's Case Law to the Rome Statute 
(Leiden: Martinus Nijhoff Publishers, 2008), p. 243. 
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Chapter will not be able to invoke this defence. Under the supplement proposed in 

Chapter 4, however, these relevant cases of mistake of law will find their proper place, 

namely in the assessment of whether the perpetrator could have avoided committing the 

wrongful act, in the assessment of the actor's culpability. However rare the case of 

prosecution of the soldier executing an order mistakenly based on military necessity may 

be, and however even rarer a successful plea of mistake of law in such a case may be, this 

does not mean that the defence of mistake of law should be excluded a priori. In those 

exceptional cases where this excuse may be raised, it serves as an essential component in 

the establishment of the individual’s culpability.  


