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Samenvatting
Rechters in een web van normatieve ordes. Rechterlijke
praktijken aan de rechtbank Tunis op het gebied van
echtscheiding
Sinds de invoering van de Tunesische familiewet in 1956
houdt een fascinerende discussie over rechterlijke
praktijken de Tunesische doctrine in haar greep.
Tunesische juristen betogen dat deze wet, die in hun ogen
zeer ‘progressief’ is, onvoldoende geïmplementeerd
wordt door rechters. De auteurs stellen dat de Tunesische
rechtspraktijk kan worden gekarakteriseerd als
‘rechtspluralistisch’, daar rechters volgens hen naast
wetgeving ‘sharia’ en ‘gewoonterecht’ toepassen. Aan de
andere kant wordt in een aantal meer recente artikelen
betoogd dat de auteurs een zekere ‘ontwikkeling’
ontwaren, in de zin dat rechters de grondwet en
internationale verdragen toepassen om de wet op een
‘vernieuwende’ manier te interpreteren. Bovendien
betoogde een specifieke auteur, Sana Ben Achour, dat de
feminisering van de rechterlijke macht heeft geleid tot een
gender-neutrale
rechtspraktijk
op
sommige
rechtsgebieden binnen het familierecht.
Deze discussie toont een grote belangstelling onder
Tunesische juristen voor wat rechters doen met wetgeving
op het gebied van het familierecht. Het is in het licht van
dit debat dat deze studie kijkt naar recente praktijken van
rechters op het gebied van het familierecht. Hierbij dient
de Rechtbank Tunis als case study, en concentreer ik me op
het gebied van echtscheiding. Ik zal proberen om uit de
i

praktijk van deze rechtbank af te leiden welke normen
worden bevestigd door deze rechtbank, en welke
rechtsbronnen er worden toegepast. Dit zijn de twee
hoofdvragen. Subvragen die hiermee verbonden zijn,
stellen mij in staat om uitlatingen in de Tunesische
doctrine te verifiëren of althans te nuanceren. De
subvraag die kan worden behandeld bij de zoektocht naar
de norm betreft de vraag of vrouwelijke rechters er
inderdaad een gender-neutrale rechtspraktijk op
nahouden; deze vraag kan worden beantwoord omdat de
Familiekamers aan de rechtbank Tunis uit uitsluitend
vrouwen bestaan. Subvragen die kunnen worden
behandeld in verband met het onderzoek naar de
rechtsbronnen zijn de volgende: (1) hoe verhouden rechters
zich tot wetgeving? (2) hoe verhouden rechters zich tot
‘sharia’? (3) hoe verhouden rechters zich tot
‘gewoonterecht? (4) bevestigen mijn gegevens het bestaan
van een ‘ontwikkeling’, in de zin dat rechters de
grondwet en internationale verdragen toepassen?
De empirische gegevens voor dit onderzoek bestaan uit
vonnissen, de observatie van verzoeningszittingen, en
interviews; alle gegevens dateren uit 2008 en 2009. Om te
onderzoeken welke normen echtscheiding organiseren
aan de rechtbank Tunis, en welke rechtsbronnen er
worden toegepast, gebruikt deze studie de bottom-up
benadering. Wat betreft de normen houdt deze
benadering in dat ik normen afleid uit de praktijk van een
bepaalde instelling (de rechtbank), in plaats van,
bijvoorbeeld, de wetgeving. Wat betreft de rechtsbronnen
houdt de bottom-up benadering in dat, om te onderzoeken
welke bronnen worden toegepast, ik kijk naar welke
ii

bronnen de rechtbank inroept, in plaats van dat ik
bijvoorbeeld de normen die de rechtbank uitvaardigt
vergelijk met mijn interpretatie van wat ‘sharia’ en
‘gewoonterecht’ is. Dit heeft als belangrijke consequentie
dat ik alleen inga op bronnen als ‘wetgeving’, ‘sharia’ en
‘gewoonterecht’ indien en voorzover de actoren in deze
studie hieraan refereren.
Dit proefschrift is opgebouwd uit zes hoofdstukken, een
inleiding en een conclusie. Hoofdstuk 1 beschrijft de
context van het Tunesische juridische debat. Hoofdstuk 2
geeft een overzicht van de echtscheidingsprocedure aan
de rechtbank Tunis. Hoofdstukken drie, vier en vijf
beschijven de gegevens die betrekking hebben op de drie
soorten echtscheiding die ik bij de rechtbank heb
waargenomen:
echtscheiding
met
wederzijds
goedvinden,
echtscheiding
zonder
grond
en
echtscheiding op grond van schade. Hoofdstuk zes
beschrijft de gegevens ten aanzien van de gevolgen van
echtscheiding voor wat betreft de kinderen die bij een
echtscheiding betrokken zijn.
Het proefschrift trekt de volgende conclusies. Voor een
overzicht van de normen die bevestigd worden door de
rechtbank alsmede de rechtsbronnen waar die normen op
zijn gebaseerd, volsta ik met een verwijzing naar het
proefschrift zelf. Met betrekking tot de subvragen zijn de
conclusies als volgt. Ten eerste, het materiaal toont dat de
stelling dat voruwelijke rechters op een gender-neutrale
manier rechtspreken genuanceerd moet worden: hoewel
dit wordt bevestigd voor zover het gaat om het recht op
echtscheiding (zij het dat sommige gronden om
iii

echtscheiding op grond van schade te bemachtigen sterk
sekse-afhankelijk zijn), zijn de praktijken met betrekking
tot de financiële gevolgen van echtscheiding alsmede de
gevolgen ten aanzien van de kinderen sterk seksegerelateerd. Ten tweede, de stelling dat rechters de
wetgeving niet hebben geïmplementeerd moet worden
genuanceerd omdat echtscheidingsvonnissen wel degelijk
verwijzingen naar de wet bevatten. Maar een deel van de
beslissingen die worden genomen op het gebied van
echtscheiding worden inderdaad niet met een verwijzing
naar de wetgeving onderbouwd, zoals beslissingen over
onderhoud tijdens de wachtperiode. Ten derde, het
standpunt dat rechters ‘sharia’ toepassen om wetgeving
te interpreteren wordt tot op zekere hoogte bevestigd
door de empirische gegevens, maar moet sterk worden
genuanceerd: de meerderheid van de vonnissen bevat
geen enkele verwijzing naar de sharia. In die zaken waar
rechters schijnbaar wel ‘sharia’ of hun interpretatie
daarvan toepassen, kan niet worden gesteld dat zij deze
normatieve orde toepassen in plaats van de wet, het gaat
hooguit om een aanvulling van de wet, in de ogen van de
rechters. Ten vierde, dat ‘gewoonterecht’ zou worden
toegepast samen met of zelfs in plaats van de wetgeving
wordt niet bevestigd door het materiaal, aangezien de
rechtbank niet naar gewoonte verwijst om een norm te
onderbouwen. Integendeel: in verzoeningszittingen heb
ik waargenomen dat rechters juist normen bevestigen die
afwijken van normen die leven onder de justitiabelen. Ten
vijfde, de stelling dat meer en meer rechters de grondwet
en internationale verdragen toepassen wordt evenmin
bevestigd door mijn gegevens: ik ben geen enkele
verwijzing naar deze bronnen tegengekomen, al is er één
iv

vonnis waarin de rechtbank indirect verwijst naar
fundamentele rechten, namelijk het recht van de vrouw
op ‘waardigheid’ en ‘onschendbaarheid van het lichaam’.
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Summary
Since the promulgation of the Tunisian Personal Status
Code (PSC) in 1956, there is this fascinating discussion
going on in Tunisian doctrine about judicial practice.
Tunisian academics argue that the PSC is very
‘progressive’, but that it is not sufficiently implemented
by judges. The authors state that Tunisian judicial practice
is characterized by a situation where judges are applying
‘sharia’ and ‘custom’ besides the legislation. Some recent
writings on the other hand testify to what the authors call
a ‘development’, where judges invoke the constitution
and international conventions to interpret the law in an
‘innovative’ way, as the authors call it. Besides, the
famous Tunisian jurist Sana Ben Achour declared that the
feminisation of the judiciary leads to gender-neutral
judicial practices.
The discussion shows an enormous concern amongst
Tunisian jurists for what judges are doing with the law in
the field of personal status. In the light of this discussion,
the present study looks at recent practices of judges in the
field of personal status law, using the Court of First
Instance (CFI) of Tunis as a case study, and focusing on
divorce. From the practices of the judges at this court, I
intend to derive what norms are affirmed by the court,
and what sources are applied. Sub-questions connected to
these two main axes allow me to verify or nuance
statements made in Tunisian doctrine. The sub-question
that can be treated when examining the norm corresponds
to the statement of Sana Ben Achour and is whether the
norms affirmed by the court can be qualified as ‘gendervii

neutral’, a question that can be addressed as the Family
Chambers at this court are women only. Sub-questions
that can be addressed when examining the sources are the
following: (1) how do judges relate to legislation? (2) how
do judges relate to the ‘sharia’? (3) how do judges relate to
‘custom’? (4) Do my data testify to a ‘development’ in the
sense that sources such as the constitution and
international conventions are invoked?
The material for this study consists of court decisions, the
observation of reconciliation sessions and interviews, all
dating drmo the years 2008-2009. In order to examine
what norms organise divorce at this particular court, and
what sources are applied, this study employs a bottom-up
approach. With regard to the norms, a bottom-up
approach involves that I derive norms from practices
instead of, for example, legislation. With regard to the
sources, the bottom-up approach involves that in order to
ascertain what sources the court employs, I look at what
sources the court invokes instead of, for example,
comparing the norms with my understanding of specific
sources, such as ‘sharia’ or ‘custom’. As a result, I shall
only treat the sources of legislation, ‘sharia’, ‘custom’ and
the like if and for as far as the court makes reference to
these sources.
The study is divided into six chapters. The first chapter
describes the context in which the Tunisian legal debate
takes place. The second chapter gives an introductory
outline of divorce proceedings as observed at the court.
Chapters three, four and five describe the data with
regard to the three types of divorce that are observed at
viii

the court: divorce with mutual consent, divorce without
grounds and divorce for harm. Chapter six describes the
data concerning the consequences of divorce, both
financial and with regard to the children involved.
The study draws the following conclusions. With regard
to the norms affirmed and the sources invoked, I refer to
the body text, as these are too numerous to enumerate
here. With regard to the sub-questions, the conclusions
are as follows. First, the material shows that the statement
that female judges adjudicate in a gender-neutral way
should be nuanced: at the CFI Tunis, this was affirmed
with regard to the right to divorce (although some
grounds for harm are inaccessible for women and others
are for men), but the practices with regard to damages
and custody are highly gendered. Second, the statement
that judges do not apply legislation should be nuanced in
the sense that part of the decisions in the field of divorce
contains reference to legislation. However, in many cases
legislation is not invoked as an argument that justifies the
norm and thus, as a factor that curtails judicial discretion.
Third, the statement that judges employ sharia to
interpret legislation is to a certain extent confirmed by the
material, but should be strongly nuanced: the majority of
the decisions in the field of divorce does not contain any
reference to sharia whatsoever. In cases where judges
seemingly do apply ‘sharia’ or their understanding of this
normative order, an ethnomethodological analysis of the
justification does not confirm that judges allow sharia to
take precedence over legislation. Fourth, that ‘custom’ is
applied instead of or together with legislation is not
confirmed by the material, as the court does not refer to
ix

custom to justify or explain a decision On the contrary, in
reconciliation sessions, I witnessed that judges affirm
norms that seem to deviate from the norm shared by the
litigants. Fifth, the statement that more and more judges
apply the constitution and international conventions is
not confirmed by my material: I did not come across one
single invocation of these sources; however, I did
encounter one implicit reference to a fundamental right,
namely the wife’s right to ‘dignity’ and ‘inviolability of
the body’.
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Notes on transliteration
In my transliteration I make a distinction between the
transcription of Modern Standard Arabic (fusha) on the
one hand and Tunisian Arabic (al-lahja al-tunisiyya) on the
other. Modern Standard Arabic is used in legislation,
court decisions and the literature as well as during the
court hearings, while Tunisian Arabic is employed in
reconciliation sessions and interviews. Also, for the
transliteration of Tunisian names I use Tunisian Arabic as
a starting point as Tunisians themselves do this when
they write their names in Roman characters. Terms that
are included in the Oxford English dictionary, such as
‘Quran’ and ‘sharia’, shall not be transcribed following
this system but will follow the transcription in this
dictionary.
For the transliteration of Modern Standard Arabic I follow
the rules employed by the Encyclopaedia of Islam (EI), with
a few adaptations. With regard to vowels, I do not make a
difference between short and long vowels. With regard to
emphatic consonants (sad, dad, ta’, and za’), I do not make
use of a point below the character. The same is true for
the ha’. This means that the reader cannot see the
difference between for example the sad and the sin, and
between short and long vowels. This choice is made
because I find it unnecessarily complicated for nonArabists to indicate such details, while the readers who
are Arabists know how the words should be written in
Arabic.
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b=ب
t=ت
th = ث
j=ج
h=ح
kh = خ
d=د
dh = ذ
r=ر
z=ز
s=س
sh = ش
s=ص
d=ض
t=ط
z=ظ
'=ع
gh = غ
f=ف
q=ق
k=ك
l=ل
m=م
n=ن
h=ه
w=و
y=ي
Short: a = ´; i = ◌ِ ; u = ُ◌
Long: a =  ; اi =  ; يu = و
Diphthong: ay =  ; ا يaw = او
xii

For the transcription of Tunisian Arabic I employ the
French transcription as employed in the journal L’Année
du Maghreb and in Tunisia itself. Here, the rules are the
same as described above, with the following exceptions:
ch = ش
k=ق
ou = و
Short ُ◌ = ou
Long  = وou
Diphthong:  = اوaou
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Introduction
Since the promulgation of the Tunisian Personal Status
Code (PSC) in 19561, there is this fascinating discussion
going on in Tunisian doctrine about judicial practice.2
Tunisian academics argue that the PSC is very
‘progressive’, but that it is not sufficiently implemented
by judges. The authors state that Tunisian judicial practice
is characterized by legal pluralism, in the sense that
judges are applying ‘sharia’ and ‘custom’ besides the
legislation.3 Some recent writings on the other hand
testify to what the authors call a ‘development’, where
judges invoke the constitution and international
conventions to interpret the law in an ‘innovative’ way, as
the authors call it.4 The discussion shows an enormous
concern amongst Tunisian jurists for what judges are
doing with the law in the field of personal status. In the
light of this discussion, I’m looking at recent practices of
judges in the field of personal status law, using the Court
of First Instance (CFI) of Tunis as a case study. From the
practices of the judges at this court, I intend to derive

 مجلة االحوال الشخصية, decree of 13 August 1956 promulgating the PSC,
first published in Journal Officiel Tunisien n° 104 of 28 December 1956.
2 Sana Ben Achour, 2005-2006, and 2007a, Monia Ben Jemia, Souhayma
Ben Achour and Mariem Bellamine, 2006, Moncef Bouguerra, 2000 and
2005, Hafidha Chékir, 1986 and 1998, Ali Mezghani, 1975, 2000 and
2005, Kalthoum Méziou, 1992, Mohammed Charfi, 1997
3 Kalthoum Méziou, 1992, p. 268, Moncef M. Bouguerra, 2005, pp. 5667, Sana Ben Achour, 2007a
4 Sana Ben Achour, 2000, 2005a and 2005b, Souhayma Ben Achour,
2003, Sassi Ben Halima, 2005, Wassilia Ltaief, 2005
1
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what norms are affirmed by the court, and what sources
are applied.
My personal interest for judicial practices in the field of
personal law in the region5 was evoked when I was still a
student of law, Arabic, and Islamic Studies. Since family
law touches upon the most fundamental human
experiences relating to birth, love, death, and kinship
relations6, I became interested in this legal domain when I
was in law school. Then, during a Master’s of Islamic
Studies I was taught that it is specifically this legal
domain that was one of the last to be codified in the
region, until the codifications in 1917 (the Ottoman
empire), the 1920s (Egypt), the 1950s (the Maghreb), and
even later (Libya, Yemen, and Indonesia waited until the
1970s while Oman, Qatar and Afghanistan even awaited
the years 2000). These legislations constituted - to a more
or lesser extent, depending on the country - a break with
the past, in the sense that the codifications deviated from
the law that was applied before. However, for reasons of

In this study I refer to Muslim majority countries as ‘the region’.
Although I am well aware of the vagueness of this term, I prefer it over
the ways in which these countries are addressed in other studies, such
as ‘Islamic countries’ (only Iran and Pakistan denote themselves as an
Islamic state in their respective constitutions), ‘the Muslim world’
(there are many non-Muslims in the region), and even ‘Muslim
majority countries’, as this term too denotes countries by the religion of
its inhabitants. Although I prefer a geographic denotation over a
religious one, the ‘MENA’ (Middle East and North Africa) is
problematic as it neglects the fact that Indonesia has the largest
Muslim population in the world, not to mention that India, China and
other countries in the far east also have Muslim populations.
6 Dorien Pessers, 2003
5

2

legitimacy, codifications in this field of law were claimed
to be based on the fiqh (Islamic doctrine), albeit with the
amendments deemed necessary in ‘present day societies’.7
Because the codes could be considered a break with the
past, I became interested in the question of how judges
relate to legislation: do they consider themselves bound
by it, or do they continue to apply the law as it was
applied before? This was the topic of my master’s thesis
on Libyan personal status law, based on fieldwork in
Tripoli (spring 2006). But then my attention shifted to
Libya’s neighbouring country, Tunisia.
In Tunisia, the legislature seems to have gone much
further than other legislatures in its break with the legal
past8: the Tunisian personal status code is famous in the
region and beyond for the abolition of polygamy,
repudiation, and marriage guardianship, and the
legalisation of full adoption.9 For this reason, the question
of whether the legislation is really implemented by judges
is even more fascinating in the Tunisian context than in
other countries in the region, which made me decide to
examine how Tunisian judges relate to legislation in the
field of personal status law.

See Ruud Peters, 2005, on the process of codification of family law
and the rhetoric of ‘remaining within the orbit of sharia’.
8 Except Turkey, that adopted the Swiss civil code in 1926, be it in a
somewhat amended form. On the implementation of Swiss personal
status law in Turkey, see H.V. Velidedeoglu, 1957, Esin Örücü, 2006
and 2008, Ruth A. Miller, 2000, and Umut Özsu, 2010
9 In comparison: the Moroccan personal status code from 2004 retained
polygamy, repudiation, marriage guardianship (be it all in an
amended form) and the interdiction on full adoption.
7
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During the preparation of my fieldwork at the Tunisian
courts, the topic turned out to be even more imminent
than I thought, because while I was digging into the
literature, I found out that the question of how Tunisian
judges deal with the law was highly discussed in Tunisian
doctrine.10 It turned out that the overall tendency in these
writings was a fierce critique on the judiciary on the
grounds that judges are applying the ‘sharia’ and
‘custom’ besides legislation. In this way, they authors
contend that the legislation is not yet implemented and
that judicial practice in the field of personal status law is
characterised by legal pluralism. I decided to take these
writings as a starting point for my study, in the sense that
I wanted to examine to what extent this critique is
justified, especially because these findings seemed to be
based on limited sources as Tunisian authors have little
access to unpublished court decisions. I developed two
axes for my study. First, I wished to examine what norms
are issued by the courts. Second, I wanted to examine
what sources the courts are applying.
My interest was again intensified when my eye fell on
some very recent writings that testify to ‘developments’
as the authors call it, making some authors conclude that

Sana Ben Achour, 2000, 2005a and 2005b, 2005-2006, and 2007a,
Monia Ben Jemia, Souhayma Ben Achour and Mariem Bellamine, 2006,
Moncef Bouguerra, 2000 and 2005, Hafidha Chékir, 1986 and 1998, Ali
Mezghani, 1975, 2000 and 2005, Kalthoum Méziou, 1992, Mohammed
Charfi, 1997, Souhayma Ben Achour 2003, Sassi Ben Halima 2005,
Wassilia Ltaief, 2005

10
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at the moment, judges ‘are moving between a spirit of
tradition and a spirit of innovation.’11 The break-through
decisions addressed in Tunisian doctrine concern
situations of mixed marriage (the validity of the marriage
between a Muslim woman and a non-Muslim man, the
right of a non-Muslim to inherit from a Muslim and the
right to child custody of a non-Muslim mother living
abroad).12 According to Tunisian authors, these decisions
do not only reflect a break with existing judicial practice
on the level of the norm they affirm, but the fact that the
decisions invoke the constitution and international
conventions is an absolute novelty in the field of the
sources applied in Tunisian personal status law.13
But that was not all, as in the process of filing for a
research permit, my fascination continued to rise. Not
only was it during this process that I found out to what
extent personal status law is a politically sensitive topic
(and hence I never obtained an official permit), but when
I was eventually allowed access to the court – that is, one
particular court – the court in question turned out to be

Sana Ben Achour, 2000, 2005a and 2005b, Souhayma Ben Achour
2003, Sassi Ben Halima 2005, Wassilia Ltaief, 2005
12 Mixed marriage: CFI Tunis 29 June 1999, Court of Appeal Tunis, 14
June 2002, 82861, in: Revue de jurisprudence et de législation, December
2002, p. 85-86 (French summary) and 75-85 (text in Arabic); Court of
Cassation 20 December 2004; succession: CFI Tunis, 18 May 2000, 7602,
Court of Cassation 5 February 2009, 31115; child custody: Court of
Cassation 2 March 2001, 7286-2000, in: Revue de jurisprudence et de
législation, January 2002, p. 87, 88 (French summary) and 183-195
(Arabic text).
13 Hafidha Chékir, 1998, p. 279-280
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the one where the ‘innovative spirit’ had actually started,
with two so-called break-through decisions in 1999 and
2000 where the court applied the constitution and
international conventions.14 This made me wonder
whether this court also used these sources in other fields
of personal status law, which might have passed
unnoticed. Moreover, the court in question turned out to
be women only for as far as it concerned personal status
cases.15 This fact immediately drew my attention as one of
the most influential Tunisian authors with regard to
personal status law (Sana Ben Achour, professor of
constitutional law at the law faculty and director of the
women’s organisation Association Tunisienne des Femmes
Démocrates (ATFD)) had hypothesised in two articles from
2007 that the ‘spirit of innovation’ in the field of mixed
marriage was related to the feminisation of the judiciary,
in the sense that female judges do ‘mobilise the
emancipative potential of the law’ as they would apply an
egalitarian interpretation of legislation.16 This hypothesis
fits in the (highly criticised) theory of Carol Gilligan that
female judges add a female voice, a theory that has
become the basis for a range of studies on female judges
all around the world17, except in the region.18

CFI Tunis 29 June 1999 and 18 May 2000, 7602
At this court, both Family Chambers (a Family Judge and two
assistant judges each) consist only of women. Similarly, the Children’s
judge who decides in custody cases, and seven of the eight
reconciliation judges in divorce cases are female.
16 Sana Ben Achour, 2007a and 2007b.
17 See for example the special issue on gender and judging of the
International journal of the legal profession (2008) and the volume on
gender and judging edited by Ulrike Schultz and Gisela Shaw (2003)
14
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As I already noticed when filing for a research permit,
personal status law and judicial practice turned out to be
sensitive topics during my fieldwork. Like in other
countries in the region, personal status law is a crucial
stake in public debates on the status of Islam in the
political and legal order, and the government is
constantly in search for a balance between the different
demands from society. The Tunisian government
however was particularly repressive in its attempts to
severely silence those voices (from ‘Islamist’ forces and
independent women’s and human rights organisations)
that put the official ‘state feminism’ into question.19
Geisser and Gobe argued in 2008 that this repression is
due to the fact that since the year 2000, the Tunisian
regime has been unstable (which was indeed confirmed in
January 2011 when president Ben Ali fled the country).20
The politicised character of personal status law and
women’s rights made my research more difficult, but also
more interesting than expected when I first started
working on Tunisia: because personal status law concerns
fundamental questions of birth, love, death, and kinship

Monique Cardinal has written on female judges in Syria, without
addressing their practices. Elise Hélin has done work on Tunisian
female judges, but not on their practices either.
19 For an outline of the repressiveness vis-à-vis ‘political feminisms’
(Sana Ben Achour, 2001), see: Sana Ben Achour, 2001, Sophie Bessis,
2004, M.M. Charrad, 1998, Jennifer Cotton, 2006, Zakia Daoud, 1993,
Olfa Lamloum, and Luiza Toscane, 1998, Mark A. Tessler, J. Rogers
and D. Schneider, 1978
20 Vincent Geisser and Eric Gobe, 2008. They proved right when on 14
January 2011, Ben Ali fled the country.
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relations, it is at the heart of the basic organisational
principles of society21, and for this reason, it has an extra,
and very weighty, political dimension.
And then, when I was writing up my findings, to
everyone’s surprise, the so-called ‘Révolution du Jasmin’
took place, inaugurated by a range of protests eventually
leading to the flea of president Ben Ali to Saudi-Arabia
after 23 years of reign (11 January 2011).22 In the months
following this date, a huge range of demonstrations have
taken place, where people are voicing their concerns
about what a ‘new’ Tunisia should look like. A large part
of these demonstrations regard the question of the place
of Islam in the public, political and legal sphere, as well as
women’s rights and, more specifically, the personal status
code.23 Also, many non-governmental organisations have
been set up in the past months, a novelty in Tunisian
history.24 Some of these concern women’s rights, others
concern the relation between the state and religion, and
again other organisations concern the judiciary. Also,

Françoise Héritier, 1996
The happenings of 14 January 2011 and after have been called
‘Révolution du Jasmin’ in the media, but ironically, the ‘revolution’ of
7 November 1987, when Ben Ali came to power, has this name in
Tunisia.
23 For example the demonstrations on 13 August 2011 (national
women’s day and the 55th anniversary of the PSC) in Tunis and other
large cities in Tunisia, in order to ‘defend our achievements’.
24 Among the only non-governmental organisations during Ben Ali’s
reign was the Association Tunisienne des Femmes Démocrates. Other nongovernmental organisations were AFTURD (women’s rights), LTDH
(human rights) and the anti-torture organisation. See the next chapter.
21
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about 100 political parties have been established, many of
which have the relation between the state and Islam as
well as women’s rights high on their agenda. On 23
October 2011, the constitutional assembly will be elected,
which shall draft a new constitution. If the constitution
shall provide that all legislation must be in accordance
with (the principles of) the ‘sharia’ (the current
constitution does not mention ´sharia´), the PSC might be
at stake.25
It is in the light of all these aspects that the underlying
study examines judicial practices in the field of divorce at
the CFI Tunis. The study is based on two axes: the norms
issued by the court, and the sources applied by it. Subquestions connected to these axes allow me to verify or
nuance statements made in Tunisian doctrine. The subquestion that can be treated when examining the norm
corresponds to the statement of Sana Ben Achour and is
whether the norms affirmed by the court can be qualified
as ‘gender-neutral’. Sub-questions that can be addressed
when examining the sources are the following: (1) how do
judges relate to legislation? (2) how do judges relate to the
‘sharia’? (3) how do judges relate to ‘custom’? (4) Do my
data testify to a ‘development’ in the sense that sources
such as the constitution and international conventions are
invoked?
The choice for the study of judicial practice in the field of
divorce and its consequences is based on the following

On the sharia in constitutions, see for example Nathan J. Brown and
Adel Omar Sherif, 2004

25
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considerations. First, it is argued that the legislation in the
field of divorce deviates considerably from the past. For
example, before 1956, people were not obliged to go to
court to obtain a divorce, which they are now. Moreover,
women were not allowed to obtain divorce without the
consent of their husband or a judge (qadi), whereas
nowadays, men and women have an equal right to
divorce. This makes it interesting to examine to what
extent the legislation is implemented. A second reason to
examine judicial practice in the field of divorce is that the
legislation is particularly vague on this issue. For
example, with regard to divorce for harm, the legislation
does not define ‘harm’ in any way, leaving it to the judge
to decide whether a particular act (such as violence,
abandonment of the marital home, and adultery)
constitutes harm for the other spouse. The vagueness of
the legislation makes it interesting to examine what
sources the court employs to decide on divorce cases:
does it apply the legislation, or do courts use additional
sources of law, such as ‘sharia’, ‘custom’ or the
constitution? The third reason for my choice for divorce is
that this topic represents the large majority of the cases
treated by the CFI Tunis.
Approach
This study can be summarized as a bottom-up study of
law. It derives the norms that are affirmed by this court
from judicial practices as laid down in court decisions and
reflected in court sessions and interviews. In a second
stage, the study examines what sources the court applies
by looking at what sources the court invokes.
10

1. Norms
In order to examine what norms organise divorce in
Tunisia, one could simply look at legislation. However,
when suspecting that legislation is not implemented (as
Tunisian authors argue), the code does not tell much
about reality, as the law on the books differs from the law
in action. In order to find out what norms are applied in
daily life, one should study practices.
A famous defender of a focus on practices to derive
norms was Foucault. He argued that norms do not exist,
but that they are produced. The production of norms is an
instance of the production of truth: if powerful
institutions such as psychiatric hospitals or courts define
behaviour A as ‘the norm’ and behaviour B as ‘abnormal’,
these institutions are producing what ‘normal’ behaviour
is.26 This is what Foucault calls ‘normalisation’: the act of
making the norm.27 Normalisation is done through
disciplinary techniques, such as imprisonment, but also
social exclusion, psychiatric treatment and the like.28
According to Foucault, one should study the practices of
powerful institutions to find out what norms they are

Jürgen Link and Mirko M. Hall, 2004
Jürgen Link and Mirko M. Hall, 2004. See for example Michel
Foucault, 1975, p. 185: ‘La pénalité perpétuelle qui traverse tous les
points, et contrôle tous les instants des institutions disciplinaires,
compare, différencie, hiérarchise, homogénéise, exclut. En un mot: elle
normalise.’ (citation in Jürgen Link and Mirko M. Hall, 2004, p. 15)
28 Michel Foucault, 1975. See also Margaret A. Paternek, 1987, p. 97
26
27
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producing.29 One of these ‘disciplinary institutions’, as he
calls them, are courts.
The focus on courts and judges in the study of law
immediately reminds every legal scholar
of Legal
Realism. It was especially Alf Ross, the founding father of
Scandinavian Legal Realism, who argued that legal
science should involve the study of judges instead of
legislation.30 The difference between Legal Realism and
Foucault is that for Alf Ross and his followers, one should
focus on judges alone, while Foucault states that courts
are only one of the powerful institutions that produce
norms; other institutions issuing norms are for example
psychiatric institutions.31 Thus, for Foucault, the norm
issued by courts is a norm amid other norms (which also
implies that Foucault is not uniquely focusing on legal
norms, but norms in general).32 This is important to
realise in the Tunisian context where the norms issued by
the courts in the field of divorce exist side by side with
norms issued by other powerful institutions, such as the
State Mufti.33 For example, in 2008, Tunisian newspapers
told the story that a woman had addressed the State Mufti
to tell him that her husband repudiated her out of court

Michel Foucault, 1972: the historical study of psychiatry ‘shows’ how
the norm develops in the sense of what is ‘normal’ and what is not.
30 Alf Ross, 1929 and 2004. See also Stig Strômholm, 1980, and Eric
Millard, 2007
31 Michel Foucault, 1972
32 Michel Foucault, 1976. See also Dianna Taylor, 2009, p. 46
33 For a typology of State Muftis, see Jakob Skovgaard Petersen, 2004,
and on the relation between the judge and the mufti, see Murielle
Paradelle, 1995.
29
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and to ask him whether she was divorced now.
Apparently, the State Mufti answered the woman that
indeed, she could consider herself a divorce woman, but
to have this status affirmed by the official legal system,
she should go to court.34
In this study, I examine the norms issued by one powerful
disciplinary institution, the Court of First Instance of
Tunis. As the norm issued by this court is only a norm
amid many other norms issued by other powerful
institutions (the State Mufti, but also simply the other
courts throughout Tunisia), this study does not pretend to
say more than to establish the norms issued by this
particular court (as opposed to, for example, the norms at
Tunisian courts in general or the norms organising
divorce in Tunisia as a whole).
2. Sources
As stated above, the starting point of this study is that a
study of legislation is not the proper way to understand
what norms organise divorce (inspired by Foucault and
Legal Realism), especially in a situation where it is argued
that the legislation is not implemented. In this way, this
study accepts that judges are not the bouche de la loi: they
are not necessarily applying legislation or legislation only.
The statement that judges are not merely a bouche de la loi
fits in Legal Realism, and the idea that legislation does not
have a monopoly is a statement that forms the core of the

34

Magharebia, 27 June 2008.
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doctrine of legal pluralism.35 I will elaborate on both
theoretical frameworks after which I shall present the
approach
that
was
chosen
for
this
study,
ethnomethodology.
Legal Realism
The starting point of Legal Realism is that ‘law’ does not
equal legislation. As a consequence, it has been argued
that judges have discretionary powers. For example, the
positivist Hart argued that although in principle, judges
are applying legislation, they do have discretionary
powers. This is due to the open texture of language,36 the
occurrence of so-called ‘borderline cases’37 and the use of
open norms (such as ‘justice and fairness’). In these cases,
judges employ jurisprudence, but if this source is silent,
judges create new law.38 Diametrically opposite to the
presumption that in principle, judges apply legislation,
lies another important current in Legal theory and Legal
sociology, namely the Critical Legal Studies Movement

John Griffiths, 1986. For other works on Legal pluralism, see Brian
Tamanaha, 2000 and 2008, Sally Engle Merry, 1988, Sally Falk Moore,
1973, Boaventura de Sousa Santos, 1995, Paul Schiff Berman, 2007,
Marc Galanter, 1981, Chris Fuller, 1994, André Hoekema, 2003. On
Legal pluralism in the Arab World, see Baudouin Dupret, M.S. Berger
and L. al-Zwaini (eds.), 1999
36 Brian Bix, 1991
37 Borderline cases are cases in which it is unclear whether the norm
applies to as certain situation. Hart gives the example of the norm ‘No
vehicles in the Park’, arguing that roller skates are a borderline case, as
it is not clear whether they should be qualified as a ‘vehicle’.
38 Herbert L.A. Hart, 1994
35
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(CLS). This movement argues that judges’ discretionary
powers are not curtailed by legislation at all. Some
Critical Realists state that discretionary powers are merely
curtailed by judges’ political preferences.39
Although I follow Legal Realism to the extent that authors
state that judges do not necessarily apply legislation, I
have a problem with these theories’ presuppositions
about the role of different sources of law (legislation,
jurisprudence, and political preferences). I think that it is
problematic to argue beforehand that Tunisian judges in
the field of divorce law apply legislation except in
borderline cases and in case of open norms, and that in
the latter, they apply jurisprudence: this is exactly what
should be examined in the first place. The same is true for
the presupposition that judges do not apply legislation at
all.
Legal pluralism
The study of judicial practice in the field of divorce can be
considered as a study of the implementation of
legislation, and as such, as a study in the field of legal
pluralism. In both fields of research (the two are highly
interrelated)40, authors tend to compare (their

Duncan Kennedy, 1998. There are many other theories on the sources
or factors that might influence judicial decision-making. See for
example Jonathan Soeharno, 2010, Niels van Manen, 1996, Louis
Newman, 1995-1996, Ori Lev, 1994-1995, Friedrich Schauer, 1991,
40 See for example Esin Örücü, 2008, on the implementation of the
Swiss Code in Turkey.
39
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understanding of) legislation to the norms that are
applied (by judges or litigants). In case of a perceived
‘gap’ between the two, the authors conclude that there is
no monopoly for so-called state-centred law, and thus,
that this is an instance of legal pluralism. The terms
employed to denote the alternative normative order that
is applied differ from one author to another (‘non-state
law’, social norms’, ‘indigenous law’, ‘custom’, ‘sharia’,
‘international law’, etc.).
Although my research was certainly inspired by such
writings, I felt uncomfortable with them in one particular
way: I do not belief in the possibility of comparing practice
with a normative order. Thus, the first step in studies on
legal pluralism, comparing practice with legislation, is in
my eyes problematic as I think that legislation is (almost)
always open to interpretation.41 The same is true for other
normative orders, such as ‘sharia’ and ‘custom’, the
alternative orders that are applied according to Tunisian
doctrine. Indeed, ‘sharia’ is the general term for many
different and sometimes contradictory interpretations of
the sources of Islam, the Quran and hadiths, which
justifies the statement that the contents of sharia depend
on the person referring to it.42 And with regard to
‘custom’, Von Savigny already argued that while the
Volksgeist might be relatively easily identifiable in ‘early
society’, this is less so as society develops and subgroups

41 See for example Susanna Lindroos-Hovinheimo, 2006, Riccardo
Guastini, 2005, Ross Charnock, 2007
42 On the flexibility of the notion of ‘sharia’, see Nahda Shehada, 2009
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and classes become more pronounced.43 As Roche put it,
‘Any large, complex society, with its multiplicity of social
backgrounds and individual experiences, contains
varying mores and attitudes within itself.’44 Moreover, the
division line between ‘sharia’ and ‘custom’ is not clear at
all.45
Ethnomethodology
After having struggled for some time with the possibility
to employ the frameworks of Legal Realism or legal
pluralism, my eye fell on the writings of Baudouin Dupret
and his call for an ethnomethodological study of law and
legal practice in the region, or: studying legal practice
‘from the inside’, as he calls it.46 An ethnomethodological

Friedrich Karl von Savigny, 1831. See also Roger Cotterrell, 1992, p.
22
44 John Pearson Roche, 1964, pp. 353-354. See also Roger Cotterrell,
1992, p. 23
45 In this respect, it should be noted that the same problem occurs
when relating judicial practice to so-called ‘social norms’. As Kaushik
Basu stated, ‘like cows, social norms are easier to identify than to
define’(Kaushik Basu, 1998). On social norms and their definition(s),
see also Robert D. Cooter, 2000, Patrick S. O’Donnel, 2007, Lawrence
Friedman, 2006, Eric Posner, 2000, Roy Clouser, 2006, and John Bowen,
1998 and 2001.
46 Baudouin Dupret, 2005a. A good example of a study of law against
the background of ‘sharia’ forms the doctoral thesis of Stéphane Papi,
l’Influence juridique islamique au Maghreb (2009). In this book, Papi
studies to what extent law in the region has Islamic influences. In order
to examine this, he describes ‘what sharia is’, to compare
contemporary legislation with the ‘Islamic rules’ that he found in the
fiqh etc.
43
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study of behaviour examines how the actors observed
understand their own acts.47 For a study of the behaviour
of judges this means that if they refer to, for example,
‘sharia’ to explain why they impose a certain norm, an
ethnomethodologist takes this reference at face value48
instead of considering it as a post-hoc rationalisation49.
Thus, an ethnomethodologist shall not examine whether
the act is ‘really’ inspired by sharia (for example, by
comparing the norm issued by the court with ‘the sharia’),
and it is in this way that the ethnomethodological
approach differs from the approach employed in Tunisian
doctrine, where it is argued that judges are applying
‘sharia’ because the norms they issue are in conformity
with (their perception of) this normative order.

Harold Garfinkel, 1967. Ethnomethodological study of judicial
practice: John F. Manzo, 1994.
48 In this way, the ethnomethodological study of judicial practice
differs from the study of judges proposed by Alf Ross, as the latter
argues that by studying judges one can only see what ‘law’ is, not why
judges decide in a certain way; for Ross, examining what sources direct
the judges’ decision-making is a matter of behaviourism. See for a
similar reasoning Coutin and Yngvesson, 2008.
49 Anthony A. d’Amato, 1984, p. 60. Treating judicial argumentation as
post-hoc rationalization is the point of departure of the rhetorical
study of judicial decisions. See the writings of Chaim Perelman, but
also for example Pierre Moor, 1997, Hans Kloosterhuis, 2008, Hélène
Ruiz-Fabri, 2009, Hermann Petzold Pernía, 1986, Robert Legros, 1978,
André Vanwelkenhuijzen, 1978, Massimo La Torre, 2002, Bruce
McLeod, 1985, an Sara C. Benesh and Jason J. Czarnezki, 2009. On
religious arguments in judicial decisions, see Jennifer Faust, 2008, and
on the argument of ‘tradition’, see Paul Alain Foriers, 1986. See also
Duncan Kennedy on the notion that arguments employed in judicial
decisions are post-hoc rationalizations, as well as Pierre Bourdieu.
47
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The ethnomethodological approach solves the two
problems I encountered in the writings of Legal Realism
and legal pluralism. As it follows the actors’
understanding of their own acts, I’m not confronted with
a choice between for example Hart or the CLS: I shall
examine what sources the judges employ, without
presupposing that they apply legislation unless… Also, I
do not need to compare the norms issued by the court with
different normative orders, nor am I obliged to label these
orders with ‘sharia’, ‘custom’, legislation and the like. The
ethnomethodologist concludes that the judge applies a
certain source when he (or she) invokes to it, which is
considered to reflect the judge’s understanding of his own
act of decision-making. This ethnomethodological focus
on the act is completely in line with Foucault’s focus on
practices, on the production of the norm.
Sub-questions
The sub-questions of this study aim to nuance certain
statements made in Tunisian doctrine, namely that judges
apply sharia and custom instead of or together with
legislation, that there is a new tendency that judges apply
the constitution and international conventions, and that
female judges adjudicate in a gender-neutral way.
To examine how judges relate to the ‘sharia’, I look at
whether judges employ terms such as ‘sharia’, fiqh or the
Quran, or whether in any other way a link is made with
this normative order. With regard to the question of the
relationship between the legal and ‘custom’, I examine
whether judges make reference to notions such as
19

‘custom’, ‘the Tunisian society’ and the like. In order to
examine whether the norm is justified with reference to
legislation, I look whether judges invoke legislation in
their decisions. In the same vein, the invocation of the
constitution and international conventions as well as
fundamental principles help me to verify that the
‘development’ witnessed in the field of mixed marriage
can also be observed in ‘my’ court and in other fields of
personal status law than only mixed marriage.
As stated above, Sana Ben Achour argued that possibly,
female judges issue a gender-neutral norm. The question
whether or not the feminisation of the judiciary influences
judicial practices is the topic of many studies around the
world. These studies aim to verify or falsify the
hypothesis put forward by Carol Gilligan in 1982 in her
book In a different voice. Gilligan argued that female judges
add a ‘different voice’ to legal practice because they have
an ‘ethic of care’ instead of an ‘ethic of rights’, and
therefore, they judge in a more moral and humane way.50
This hypothesis has been problematised in two ways.
Firstly, it has been argued that the idea that female judges
add a different voice only because they are women is
essentialist. In the footsteps of Judith Butler it is argued
that when studying behaviour, the variable cannot be sex,
as the mere fact of being born as a woman does not
influence one's behaviour.51 In this sense, it is argued that
the variable is ‘gender’, as not sex but shared life
experiences as a woman affect people’s behaviour.

50
51

Carol Gilligan, 1982
Judith Butler, 1993
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Rosemary Hunter on the other hand argued that the
variable is being a ‘feminist’ or not, and as men can also
be a feminist, it is of no use to examine whether female
judges decide in a different way.52
A second objection against Gilligan's hypothesis that
female judges add a different voice is that although
‘gender specific features can be shown to exist in terms of
judges’ behaviours and working styles, [...] in most
countries there is not sufficient hard evidence that they
affect the actual outcome of particular cases [curs. MV].’53
However, some studies do show differences, and
interestingly enough, not so much in the sense as Gilligan
might have expected. Bogoch found for Israel that women
give lower sentences to sexual offences than their male
colleagues, which she explains in the sense that female
judges do not show special sympathy for victims of rape
and sexual assault.54 In the same vein, Junqueira found for
Brazil that female judges are tougher on questions of
alimony and men are more generous, which she explains
in the sense that female judges wish to help other women
to develop their potential as human beings.55 These
studies, that compare judicial practices of men and
women, concerned countries in the entire world, except in
the region.
When I examine if female judges issue a gender-neutral

Rosemary Hunter, 2008
Ulrike Schultz, 2010, p. lvi
54 Bryna Bogoch, 2003
55 Eliane Botelho Junqueira, 2003, p. 448
52
53
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norm, I’m doing exactly what Judith Butler and others act
against, namely examining behaviour of people with the
variable of their sex. However, this is justified by the fact
that the actors in my study themselves underlined that
men and women decide cases differently: one of the
Family Judges stated that ‘a good family judge is not
necessarily a woman, but in practice they do a better job
as they are more humane’.56 Moreover, the fact that
women are over-represented in family and child matters
at the CFI Tunis (in 2005, 28 % of all Tunisian judges was
female, while 88 % of the judges in family and child
matters at the CFI Tunis was a woman) indicates that the
President at this court, who appoints the judges, thinks
that women should be on these positions.57 I understand
the fact that the actors in this study perceive sex as an
important variable as a justification for the sub-question
of whether female women adjudicate in a gender-neutral
way. However, I do not follow the approach applied in
other studies on female judges, that were quantitative and
comparative, analysing how many female judges decide a
certain type of cases in way X and how many men do the
same. In this study, I merely examine to what extent the
norm imposed by these judges is gender-neutral. As a
result of this approach, my study will not enable me to
conclude that indeed, female judges are more inclined to

Interview 9 July 2010
It has been argued elsewhere that presidents prefer women on these
positions so as to leave the more 'legal' positions to men. However,
this is not true for the President of the CFI Tunis, as four of the female
reconciliation judges was a vice-président of a civil or commercial
chamber.

56
57

22

‘mobilise the emancipative potential of the law’, as my
data simply concerned female judges only.58 In the same
vein, I cannot conclude that if the norms are genderneutral, this is due to the fact that these judges are
women. I can only conclude that these norms are or are
not gender-neutral.
Empirical material
The material for this study consists of (published and
unpublished) court decisions, interviews and observation,
and Tunisian doctrine. An additional ‘source’ (or actually
a prerequisite to ‘understand’ my sources) was my
ethnographic ‘embeddedness’ in Tunisian society during
fourteen months that enabled me to study Tunisian
judicial practices in their context.59

My trip past other courts around Tunisia enabled me to collect some
material from male Family Judges as well, but this was by far not
enough to serve as comparative material.
59 The need for integration in the society studied is stressed by several
sociologists of law. Friedman argues that ‘every study of a human
phenomenon has an ethnographic element.’ There are hard facts, but
‘to know, you have to look, smell, examine, touch, feel, observe’
(Lawrence M. Friedman, 2002, p. 187). This is also true for the study of
court decisions (Sally .E. Merry, and Lawrence M. Friedman, 2002).
Nader writes: ‘Long-term ethnographic work allows […] the
ethnographer to identify with those she studies and amongst whom
she lives’ (Laura Nader, 2002, p. 191). According to Starr, as a rule, a
researcher needs at least twelve months of ‘social embeddedness’ in
order to understand the social context (June Starr and M. Goodale,
2002).
58
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The court decisions are written in standard Arabic, while
court sessions are either in standard Arabic (court
hearings) or Tunisian Arabic (sessions behind closed
doors); interviews were almost always in French. I was
not permitted to record sessions and interviews, but I
noted down as much as possible, often ad verbatim. As
litigants seemed to think that I was an official clerk or a
judge in training, my presence at court sessions should
not have influenced their behaviour, but it might have
influenced the judge.60 This problem is partly solved by
the possibility to verify the findings from interviews and
observation with court decisions.
The material collection began at the Institut Suisse du Droit
Comparé in Lausanne, Switzerland, where I collected
works of Tunisian doctrine as well as court decisions
published and annotated in Tunisian legal journals
(November 2007).61 Between July 2008 and September
2009, I conducted fieldwork in Tunisia. In this period, I
collected decisions at the CFI Tunis, I interviewed judges
and observed public and private sessions at this court. I
also collected additional written material (literature, and
decisions from the Court of Cassation), and I interviewed
other actors involved in personal status cases. A trip
around the country in January 2009 enabled me to collect
material at other CFI’s. This material is not used in the

Court decisions allow me to check to what extent my presence in
court sessions and in interviews influenced the judges’ discourses.
61 The Revue tunisienne de droit, Revue de jurisprudence et de législation,
and the journal Ahdath. This material formed the basis for M.
Voorhoeve, 2008.
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present study, but enabled me to put the practices at the
CFI Tunis into perspective and confirmed that I should
not generalize my findings for the whole of the Tunisian
territory. During a short stay of two weeks in the summer
of 2010 I interviewed the two Family Judges at the CFI
Tunis to be able to answer some questions that had arisen
while analysing my material.
As this is a case study of the CFI Tunis, the material
concerns this particular court. It consists of (1) decisions
from the years 2008 and 200962, (2) interviews with the
two Family Judges, the reconciliation judges, the Family
Judge for endangered children and the President of this
court, (3) the observation of reconciliation sessions (a total
of 450 sessions) and other types of court sessions (sessions
of the Family Judge for endangered children and of the
Public Prosecutor in family matters63 as well as court

The first cases I obtained were handed to me by the Family Judges,
and concerned divorce for harm. At the end of my fieldwork, I decided
to go down to the archives myself, as I wanted to be sure that the
decisions handed to me reflected the practices of these judges (I had
the impression that they handed me the decisions they were
particularly proud of). I also wished to understand better what types
of cases are the most important / recurring in the practice if these
judges. Thus, I photocopied all decisions taken by the two Family
Chambers on four days in January 2009 (5, 6, 12 and 13 January). This
also enabled me to study the possible differences between the
chambers (the decisions from 5 and 12 January were issued by one
chamber, the decisions from 6 and 13 January were issued by the
other).
63 Mainly cases of non-payment of maintenance.
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hearings of the Family Chamber64), and (4) doctrine.65
Additional material concerns interviews with lawyers66,
counsellors at the centre d’écoute (treating cases of
domestic violence)67, the public prosecutor in family
matters at the CFI Tunis (who treats cases of nonpayment of maintenance), university professors
specialising in personal status law68 and a handful of
litigants involved in divorce cases69.
Some domains touching upon divorce are not treated by
the Family and Child Department of the CFI’s. Thus,
maintenance cases are treated by the Cantonal Court and
cases of adultery and domestic violence are treated by the
penal chamber of the CFI. Therefore I also collected
material from the courts/departments concerned. I
conducted fieldwork at the Cantonal Court in Tunis

These did not provide me with much information: the Family
Chamber treats about 150 cases per morning in a room cramped with
lawyers, and the pleading remains limited to statements as ‘present’
(hadir) and ‘demand to adjourn’ (talaba al-ta‘khir). This procedure,
where the judge reads out loud cause list, is part of the civil law
system.
65 Mainly published in the Revue tunisienne de droit and Revue de
jurisprudence et de législation
66 Bouchra Bel Haj Hamida and Yosra Frauss
67 This is a legal counselling center of the Tunisian women’s
organisation Association Tunisienne des Femmes Démocrates.
68 Kamel Sharfeddin, Moncef Bouguerra and Sassi Ben Halima (all at
the University of Tunis-el-Manar), Sana Ben Achour, Monia Ben Jemia,
Malik Ghazouani, Kalthoum Méziou (all Faculté des sciences
juridiques).
69 I interviewed three female (ex-)litigants who were involved in a case
of divorce for harm.
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where I interviewed two maintenance judges and
observed court hearings in maintenance cases. I also
interviewed the head public prosecutor at the CFI Tunis
on the question of prosecution in cases concerning
adultery and domestic violence, and the Penal Judge
(head of one of the Penal Chambers) at the CFI Tunis on
adultery and domestic violence.
The collection of my material was challenged by a
combination of factors. In the first place, I never obtained
a complete picture of cases in the sense of the
reconciliation sessions, the documents in the file (e.g.
lawyer’s correspondence and evidence) and the decision; I
had either the court judgment or witnessed one or more
reconciliation sessions of a couple. The president of the
court did not allow me to read entire case files, as these
belonged to the litigants; therefore, I only obtained the
entire file of one particular case.70 As much time elapses
between the reconciliation sessions and the final decision,
and as many different reconciliation judges preside the
sessions together, I only have one case where I observed
the reconciliation session and obtained the divorce
decision.71 A second obstacle was that the judges did not

CFI Tunis 21 April 2008, 61660 (see chapter 5 on divorce for harm on
the grounds of adultery). I obtained this file at the Court of Appeal of
Tunis, where the vice-president was informed by his secretary that I
had a research permit (which I did not). Had I insisted more with the
lawyers I knew, I might have obtained more case files, but the lawyers
were always too busy and it felt awkward to insist too much as they
already gave me much information by allowing me to come by in their
spare time (on Friday evenings, during Ramadan or on Sunday).
71 CFI Tunis 6 January 2009, 70579
70
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allow me to record sessions and interviews. Although I
noted down as much as possible, it was often impossible
to write everything down ad verbatim, and thus, my notes
are a ‘subjective’ version of what was being observed.
Moreover, my presence at reconciliation sessions might
have influenced the behaviour of the judge.72 In the third
place, the ‘interviews’ with the judges did not give as
much information on judicial practices as I would have
wanted. This was due to a number of factors, namely time
constraint and my position as a researcher. Judges did not
have much time to answer my questions, they had an
extremely heavy workload, and people kept coming in,
interrupting our conversation. In order to prevent this
from happening, I planned some real ‘appointments’ with
the judges to have a proper interview, but at these
instances, judges seemed to give the answers they
thought to be the ‘proper’ answers to give, instead of
‘speaking from their hearts’. With regard to my position
as a researcher, I mean that I felt often embarrassed by the
fact that I was there: I was present in court and at the side
of one of the judges five days a week, taking as much as I
could from them, without being able to give anything in
return. I felt embarrassed by asking them more and more
(more explanations, more descriptions), and so I often did
not, also out of fear that at a certain point they would
simply be fed up with me and ask me to leave. Another
problem in the collection of the material was that many
male informants would try to ‘get something out of it’, in
the sense that they insisted that I come to their house at 11

Court decisions allow me to check to what extent my presence in
court sessions and in interviews influenced the judges’ discourses.
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o’clock in the evening to collect the decisions that they
were supposed to give me, etc. As a result, there is some
material of which I know that it exists (e.g. decisions
concerning polygamy and informal marriage), but that I
did not obtain. And a final problem was that some
informants (for example one particular lawyer) were
reluctant to speak to me as they seemed afraid of
repercussions from the government.
Existing research
In many studies of law and legal practice in the region,
Weber is cited as the first to have addressed the subject of
judges in the region.73 Although Weber had not studied
the issue but merely used the qadi as an example of a
judge who does not apply ‘modern’ legislation, the term
Kadijustiz has become a magical image of judges in the
region, that has often been referred to as something to
affirm or falsify.74 However, decades passed before other
famous writings on law and legal practice in the region
appeared.
In his book The anthropology of justice. Law as culture in
Islamic society (1989), Lawrence Rosen described the
practices of a qadi in the Moroccan town of Sefrou. In this
book, Rosen derives the concept of ‘putting the parties
back into a position of reconciliation’ from the judge’s

Max Weber, 1968, p. 978
See specifically David S. Powers’ chapter on Kadijustiz versus qadijustice in Morocco in the Middle Ages, David S. Powers, 2002, pp. 2352
73
74
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practice and concludes that this strategy characterises
practices of judges in ‘Islamic societies’.75 In this way,
Rosen relates everything that the judge does to this
concept or underlying structure of reconciliation. In the
same period, Aharon Layish published a number of
works on judicial decision-making in Israel and Libya,76
Ron Shaham examined the practices of sharia courts in
Egypt,77 and a few years later, Lynn Welchman wrote on
the West Bank78, while Ziba Mir-Hosseini concentrated on
Morocco and Iran.79 These writings focused on the
relationship between legislation and/or judicial practice
and the ‘sharia’. Other authors concentrate on the
interplay between law and custom80, sharia and custom81,
or state law, international (European) law and custom82,
or on the interplay between sharia, state and social
norms.83
Recently, a number of studies appeared on legal practice
in the region which do not establish a relationship with
sharia, custom or another structure. In fact, one can
almost speak of a new ‘vague’. Names that can be
connected to this ‘vague’ are Baudouin Dupret, who
worked on Egyptian law, Jessica Carlisle, who worked in

Lawrence Rosen, 1989
Aharon Layish, 1982, 1991, 2004, 2011
77 Ron Shaham, 1997
78 Lynn Welchman, 2000
79 Ziba Mir-Hosseini, 2000
80 Lawrence Rosen, 1995
81 Aharon Layish, 1988, 1995a and b, 2004 and 2006
82 For example: Esin Öcürü, 2008 (Turkey)
83 For example: John R. Bowen, 2001 (Indonesia and France)
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a divorce court in Damascus84, and Nahda Shehada, who
focused on Palestine.85 These authors problematise the
possibility to relate (judicial) practice to sharia or another
type of structure such as ‘custom’ or ‘reconciliation’
(Rosen), for their concern with the fact that data are often
‘messy’. This means that even if a specific structure
seemingly comes forward from the data, the effort to
relate all findings to this structure is dangerous, as one
risks to push certain data into this mould, becoming blind
for what they are actually saying.86 In fact, what these
authors are telling is that research on legal practice in the
region should be careful to remain humble towards the
material, also once we think we finally ‘understood’. Of
course, studies that explain specific features from a
special structure read nicely, as the data are described
around a theme, and as they actually say something clear.
But unfortunately (or is it?) reality is often not that
outspoken.
As I was often confronted with the ‘messiness’ of my
material, I became very interested in this nuanced
approach. For example, for this study I came across many
data that seemingly confirm that it is very difficult to
obtain divorce for harm on the grounds of domestic
violence. It would be rather easy to explain this in the
sense that judges do not strongly disapprove of domestic
violence. However, in interviews judges told me that it
was their experience that many women are lying in court

2007a, b, c, 2008
2004a, b, 2005a, b, 2008, 2009a, b, c, d
86 See also John F. Manzo, 1994
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to obtain damages. This is a good example of how the
collection of a large amount of different types of material
(decisions, interviews and observation) enables the
observer to assess to what extent data are messy, and how
a large data collection makes the establishment of
underlying structures problematic. In this sense, I was
very lucky to collect as much material as I did, especially
having access to court files and court proceedings, and
being introduced to judges who were willing to talk to
me.
As a consequence, this study is highly influenced by
Baudouin Dupret in the sense that I employ an
ethnomethodological method to examine what sources
judges apply, and with regard to his (and others’)
nuanced approach to empirical material. Nevertheless,
this study deviates from Dupret’s approach in a number
of ways. In the first place, Dupret’s writings tend to
describe and analyse one particular court file,87 while I’m
examining what norms are contested and affirmed by one
particular court in one period of time, and what sources
are invoked as underlying the norms issued by this court.
In this way, I intend to give an impression of the practice
at this particular court, while Dupret explicitly refrains
from doing so, as he does not draw general conclusions
from the individual cases he selects. In the second place,
I’m trying to verify/falsify hypotheses/arguments put
forward in Tunisian doctrine, while Dupret does not
make use of doctrine at all, confining himself to court

87

Baudouin Dupret, 1998, 2005a, 2006b, 2006c
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files. In the third place, my material is more eclectic than
Dupret’s, consisting of court decisions, interviews and
observation, as well as Tunisian doctrine. This use of
eclectic material is rather unique in the study of legal
practice in the region, because of the problem of access to
decisions and to courts. It allows me to give a more allencompassing image of judicial practice.
Academic and social relevance
With this study I hope to contribute to existing research in
the following ways. In the first place, this study examines
the statements made in Tunisian doctrine according to
which legislation is not implemented and judicial practice
is characterised by legal pluralism as judges are applying
legislation together with the ‘sharia’ and ‘custom’. This
can be done with the use of a large and eclectic data
collection and the bottom-up approach which focuses on
practices and the factual production of norms.
In the second place, this study examines how judges act in
a situation where several normative orders seemingly
demand application. Tunisia is, of course, not the only
country where this situation occurs. With this study, I’m
presenting the bottom-up approach as a method which
can be applied to examine judicial practices in countries
where the question arises of whether or not legislation is
implemented by judges, and whether judicial practice is
characterised by legal pluralism.
In the third place, this study provides data on judicial
practice in the field of divorce law in Tunisia. This adds
33

up to the knowledge other academics collected on law
and legal practice in the region in general (Lynn
Welchman, Ziba Mir-Hosseini, Jessica Carlisle, Nadia
Sonneveld, Léon Buskens, Nahda Shehada, Annelies
Moors, etc) and to the findings of Tunisian and other
scholars on law and legal practice in specifically Tunisia
(Sana Ben Achour, Souhayma Ben Achour, Kalthoum
Méziou, Monia Ben Jemia, Ali Mezghani, Sassi Ben
Halima, etc in Tunisia and Stephanie Waletzki, Stéphane
Papi, Sarah Vincent-Grosso, and Marta Arena etc.
internationally).
In the fourth place, this study hopes to be a first step in
the study of female judges’ practices in the region.
An element of practical importance of a study of what
norms organise personal status law in a particular
courtroom lies in international private law. When
applying Tunisian personal status law, foreign judges
(mainly in France, Switzerland, Canada and Belgium) are
not only inclined to look at the legal text, but also take the
national legal practice into account.
A possibly quite evident aspect of the academic
importance of this study is that it makes French (legal)
literature available to an Anglophone audience. During
my studies, I often observed the enormous gap between
the Anglophone and Francophone academic worlds: apart
from some translated works (e.g. Durkheim, Weber,
Foucault and Bourdieu), the two worlds employ different
theories, cite different authors and therefore, remain
completely ignorant about each others accomplishments.
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With this study, I hope to contribute to a cross-pollination
of the two academic worlds.
Finally, an element of social importance is connected to
the current polarised climate in the ‘West’ where
‘immigrants’ (often third generation) from the region are
concerned. A high percentage of the ‘migrants’ in Europe
are originally from the Maghreb. These people are
increasingly confronted with a polarised debate
concerning their religion, their norms and their values.
Personal status law plays an important role in this debate,
as it is related to images of ‘the Other’ (Said, 1979): topics
such as repudiation, polygamy and child marriage are
considered to prove structures of patriarchy and female
submission, representing the so-called difference between
Western and Muslim ‘civilisations’ (Huntington, 1992).
These images often have nothing to do with any empirical
evidence of the norms living in a certain country and the
factors influencing those norms. This study might show
that for example repudiation is not a norm living in the
Tunisian courtroom, and that ‘sharia’ is not the only
factor directing Tunisian judges.
The study proceeds as follows. Chapter one elaborates on
the discussion in Tunisian doctrine. Chapter two gives an
introduction of the proceedings in cases of divorce.
Chapters three, four and five examine judicial practice in
the field of divorce: chapter three focuses on divorce with
mutual consent, chapter four describes divorce without
grounds and chapter five examines divorce for harm.
Chapter six examines the consequences of divorce with
regard to the children, addressing the topics of custody,
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visiting rights, child maintenance and housing. All
chapters are divided into three parts: after an outline of
the specificities on the proceedings in the first section, the
second section gives an extensive overview of the
empirical material that is constructed around two to four
judicial decisions. The third section then analyses the
material in two steps, deriving the norms from the
material in a first stage, followed by an overview of the
sources invoked. The conclusion at the end of this study is
divided into three parts. The first part addresses the first
axis of this study, namely the norms. It summarizes the
norms that I derived from the material in chapters 3 to 6,
and addresses the norms in the light of Foucault’s concept
of ‘normalisation’. This first section finishes with a
discussion of the first sub-question, namely whether the
norms can be called gender-neutral. The second part of
the conclusion addresses the second axis of this study,
namely the sources. It summarizes the sources that are
invoked in the material as described in chapters 3 to 6,
and addresses the other four sub-questions, concerning
the role of legislation, ‘sharia’, ‘custom’ and the
constitution, fundamental rights and international
conventions. The third part of the conclusion aims to give
a short insight in the happenings after the revolution of 11
January that might influence judicial practice at the CFI
Tunis.
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Chapter one
The background of the debate in Tunisian doctrine
This chapter elaborates on the debate among Tunisian
scholars on judicial practice in the field of personal status
law. The first section describes the debate in Tunisian
legal doctrine, which evolved from a fierce critique on the
judges’ application of ‘sharia’ and ‘custom’, to an
approval of the references to the constitution,
fundamental rights and international conventions. The
section will show that Tunisian authors blame the
continuous application of ‘custom’ and the ‘sharia’ on
three circumstances: 1. the legislation is not effective
because it constituted a too large break with the past; 2.
the legislation contains many lacunae, and the legislature
does not state clearly what additional sources of law
should be applied to fill these; 3. the legislature is not
clear about its adherence to ‘custom’ and the ‘sharia’. The
‘innovative’ spirit that authors witnessed, is explained as
being caused by the feminisation of the judiciary. These
issues shall be treated in the following sections.
Section one
‘in the domain of women’s rights […] the role of the
judge is essential’88
When talking about personal status law, Tunisian authors
concentrate on the role of the judge in the realisation of
the enhancement of women’s rights. These writings have
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Hafidha Chékir, 1998, p. 279
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in common that they show an enormous frustration with
what judges actually do. Most authors condemn the
judges for blocking the emancipative possibilities of the
law. They are disappointed and turn their backs against
the judges in question. However, recent writings show a
certain optimism with regard to judicial practice, that
according to the authors are more ‘innovative’. In this
section, I will describe the Tunisian doctrine that
addresses judicial practices in the field of personal status
law. The section addresses the examples put forward by
the authors, and their explanation for their frustration or
their relief.
Most Tunisian writings on personal status law begin by
stressing that Tunisian personal status law is unique in
the region. For example, Mohamed Charfi writes in his
article ‘Le droit tunisien de la famille entre islam et
modernité’ that ‘It’s essentially to this code that people
make reference when they say that Tunisia is one of the
most developed countries in the Arab and Muslim
world.’89 The authors continue by a critique of the
legislation for the fact that at some points, the legislature
remained silent.90 This is most adequately put by
Kalthoum Méziou, who states that although the PSC is

Mohamed Charfi, 1973, p. 12. In 1983, he writes that ‘No Arab
Muslim country has gone as far as Tunisia [in its codification of
personal status law]‘ (Mohamed Charfi, 1983, p. 420). In their report on
Tunisian judicial practices in the field of personal status law, Mounia
Ben Jemia et al. write that ‘the Tunisian example is unique in the Arab
Muslim countries.’ (Mounia Ben Jemia et al., 2006, p. 1).
90 Mounia Ben Jemia et al., 2006, p. 1. See also Kalthoum Méziou, 1992,
p. 251
89
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‘revolutionary on a certain amount of issues, it contains
numerous archaisms ; on a number of questions
moreover, it is laconique and lacunaire.’91 That the PSC (and
related laws) contain(s) lacunae is considered to be
problematic because the law does not give the judge an
indication of what he should do to interpret the law: the
code ‘is silent on the possibility of lacunae or vague
dispositions’.92 It is in the light of the legislative silence
that the jurists stress their concern for the judge.
Examples
To describe the reasons for their disappointment, the
authors give several examples of judicial practice. An
often cited example is the Hurriya decision (1966), in
which the Court of Cassation decided on the validity of
the marriage between a Tunisian (Muslim) woman and a
foreigner (a non-Muslim man), as well as on the
possibility of a non-Muslim to inherit from a Muslim.93 In
this case, the Tunisian woman Hurriya had married a
Frenchman. When her mother died, her brothers and
sisters contested that Hurriya was included on the list of
heirs, arguing that she had not right to inherit from her
mother because her marriage to a foreigner had caused
that she was not a Muslim anymore. According to the
Court of Cassation, the questions of whether a Tunisian
woman can marry a foreigner and whether a non-Muslim
can inherit from a Muslim are not regulated by the

Kalthoum Méziou, 1992, p. 252
Sassi Ben Halima, 200, p. 130
93 Court of Cassation 31 January 1966, 3384
91
92
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legislation, and thus, the court argues, the legislative gap
should be filled with ‘Islamic law’. With regard to the
validity of the marriage, it should be noted that Article 5
PSC provides that a marriage should not be contrary to
the mawani’ shar‘iyya, which can be translated with ‘lawful
impediments’ or ‘sharia impediments’. The PSC itself
does not prohibit the marriage between a Muslim woman
and a non-Muslim man (Articles 14 to 20 PSC enumerate
a number of marriage impediments). However, in 1962
and 1973 two circulaires were issued to prohibit civil
servants to contract the marriage between a Muslim
woman and a non-Muslim man. This means that if the
civil servant suspects that the man is not a Muslim (for
example because he is a European national), he can
require a shahada of the State Mufti testifying that the man
converted to Islam.94 Nevertheless, it is unclear if a
violation of these circulaires actually touches upon the
validity of the marriage, as Article 21 PSC, that
enumerates the grounds of nullity, only refers to Articles
5 and 14 to 20 PSC and not to the circulaires. The Court of
Cassation decided that the marriage of Hurriya with her
French husband is null and void, invoking ‘Islamic law’
without making any reference to legislation (Article 5 PSC
or the circulaires) whatsoever, and that as a consequence,

94 Circulaire du Secrétariat de l’Etat, 17 March 1962, in: État civil, recueil
des textes et circulaires relatifs à l’état civil, au nom et au livret de famille,
ministère de l’intérieur, Imprimerie officielle de la République
Tunisienne, 1976, p. 82, followed by the circulaire issued by the
Ministry of Justice, 5 November 1973, in: Revue de Jurisprudence et de
législation, November 1973, no 9, p. 83 (Souhayma Ben Achour, 2003, p.
1203).
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the Tunisian woman Hurriya had become an ‘apostate’.
With regard to her right to inherit from her mother, the
Court referred to Article 88 PSC which provides for the
impediment to succession, stating that homicide is ‘one of
the impediments’ (min al-mawani’). The Court argued that
this article is not limitative, and to fill the gap, it said that
‘the sharia’ should be applied. The Court’s understanding
of ‘sharia’ being that a non-Muslim cannot inherit from a
Muslim, Hurriya, declared an apostate, was denied her
share in the inheritance of her mother.95
Another often cited example of judges blocking the
potential of the law is paternity. Whereas the PSC
provides that ‘paternity is effected by marriage or
recognition or two witnesses’ (Article 68 PSC), the Court
of Cassation repeatedly decided that neither the
recognition of the father nor the witness declaration that a
specific man is the father of the child can bring about
paternity if the child is born out of wedlock. In the same
vein, the blood-test proving biological paternity cannot
effect paternity if the child is born out of wedlock.96 Other
examples cited in the doctrine also concern children,
namely adoption and custody. With regard to adoption, it

Cited in : Ali Mezghani, 1975, pp. 63-64, Kalthoum Méziou, 1992, p.
268, Hafidha Chékir, 1986, p. 450, and 1998, pp. 286-7, Mounia Ben
Jemia et al. 2006, p. 7, Moncef M. Bouguerra, 2000, pp. 26-33, Sana Ben
Achour, 2005-2006, pp. 65-67.
96 Court of Cassation 31 December 1963, 2000 and Court of Cassation
18 March 1969, 28744 (in: Sassi Ben Halima, 1976). Hafidha Chékir,
1986, pp. 451-2, Sassi Ben Halima, 2000, pp. 135-6, Moncef M.
Bouguerra, 2000, pp. 63-72, Sana Ben Achour, 2005-2006, p. 66,
Kalthoum Méziou, 1992, pp. 271-272
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has been argued that whereas the law does not state
anything with regard to the nationality or the religion of
the adoptive parents, judges require that the adoptive
parents are Tunisian nationals. Also, it is stated that some
judges perceive adoption as a revocable act meaning that
they are simply frustrating its application.97 With regard
to custody the refusal to accord custody over a Tunisian
child to a foreign mother who lives abroad is highly
criticised in Tunisian doctrine, where the authors state
that the law does not provide for this. Judges refuse to
recognise the foreign decision that accords the mother
custody on the grounds of the open norm of ‘public
order’.98 A final example concerns the marital duties, in
the sense that husbands can file for divorce for harm on
the grounds that their wife left the marital home, even if
this was in order to work.99 This understanding of ‘harm’
is also highly criticised in the doctrine as the law does not
prescribe that ‘harm’ includes that the wife has a job.
Although previous writings mostly criticize judicial
practice, the negative tenor in the Tunisian writings has
changed over the past decade, as some authors witnessed

For example CFI Tunis 17 April 1978, 57554, in: Revue tunisienne de
droit, 1979, pp. 127-131 (revocation adoption). Hafidha Chékir, 1998,
pp. 287-289, Sana Ben Achour, 2006-2006, p. 66, Kalthoum Méziou,
1992, pp. 271-2, Moncef M. Bouguerra, 2000, pp. 73-77
98 See for example Court of Cassation 3 June 1982, 7422, in: Nashriat almahkama al-ta‘qibiya 1982, part 3, Tunis, 1983, p. 143-144 (in Arabic) and
Court of Cassation 19 October 1985, 14220, in: Nashriat al-mahkama alta‘qibiya 1985, Tunis: 1986, p. 61-63. Kalthoum Méziou, 1992, 271-272,
Sassi Ben Halima, 2000, pp. 133-4
99 Hafidha Chékir, 1986, p. 452
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a particular development in the adjudication of personal
status law. Sana Ben Achour argues that nowadays, the
courts are moving ´between the spirit of tradition and of
innovation.´100 Similarly, Bouguerra notes that while ‘the
majority of the decisions’ shows a ‘deep conservatism’,
‘some decisions apply the prescriptions in the code in the
sense of evolution and modernity.’101 The decisions
addressed in these writings concern the area of mixed
marriages, or, more specifically: the validity of the
marriage between a Muslim woman and a non-Muslim
man, the possibility of the non-Muslim to inherit from a
Muslim (see above, the Hurriya case), as well as the
recognition of a foreign decision attributing child custody
to the foreign mother who lives abroad. These decisions
show that judges invoke the constitution and
international conventions; a practice that was not
witnessed before in the field of personal status law
(unlike other fields of law).102
A decision from the CFI Tunis in 1999 is considered to
have constituted a break with regard to the qualification
of mixed marriages as being invalid. The facts of the case
were as follows. The couple, who lived in Belgium,
wished to divorce. The husband, of Belgian origin,
brought the case before the Tunisian Court, but the wife,
of Tunisian origin, contested the competence of the
Tunisian judge. She argued that according to Tunisian

Sana Ben Achour, 2007
Moncef M. Bouguerra, 2005, p. 566-7. See also Mounia Ben Jemia et
al., 2006, Moncef M. Bouguerra 2000, p. 40
102 Hafidha Chékir, 1998, p. 279-280
100
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law, the marriage was null and void as it concerned the
marriage between a Muslim (Tunisian) woman and a
non-Muslim (Belgian) man. (This strategy might have
been instigated by her consideration that Belgian divorce
law gave her more advantages.) Regardless of the
woman’s defence, the CFI affirmed its competence,
stating that the marriage was valid to Tunisian law. First,
it argued that ‘nothing in the file demonstrates that the
man is not a Muslim.’ This implies that it is not up to the
man to prove that he is a Muslim, but to the woman to
prove that is he not (which of course, is practically
impossible, because: what is a Muslim?). Second, the
Court continued that even if the man was not a Muslim,
the marriage would be valid, as ‘Article 14 PSC does not
contain a religious marriage impediment.’ Furthermore,
the Court argued, ‘the New York Convention of 1962, that
is signed and ratified by Tunisia, protects the freedom to
choose a spouse, and this convention takes precedence
over Tunisian national legislation.’ This interpretation of
the law clearly breaks with the practice reflected by the
Hurriya case, for as far as it concerns the validity of a
mixed marriage (in the Hurriya case, the Tunisian woman
who married a non-Muslim foreigner was declared an
apostate). It was confirmed by both the Court of Appeal
of Tunis103 and the Court of Cassation.104

103 Court of Appeal Tunis, 14 June 2002, 82861, in: Revue de jurisprudence
et de législation, December 2002, p. 85-86 (French summary) and 75-85
(text in Arabic); 4 May 2004, 3351, unpublished, and 6 January 2004,
120 (Souhayma Ben Achour, 2003, p. 1207).
104 Court of Cassation, 20 December 2004
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The following decision from 2000 is generally considered
to have constituted a break with the practice to deny a
non-Muslim to inherit from a Muslim. This question arises
when a Muslim has deceased and there is a non-Muslim
among his (intestate or testate) heirs. When a person has
died, the Cantonal Court draws up the list of heirs. This
list is then transferred to a notary, who divides the
patrimony among the heirs mentioned on the list. (It
should be noted that this type of case occurs more often
than cases of mixed marriage: many Tunisian men marry
foreign, non-Muslim women, who, after their husband’s
death, do or do not appear on the list of heirs. The
marriage between a Tunisian Muslim woman and a
foreign non-Muslim man does not occur very often.) On
18 May 2000, the CFI Tunis (again!) decided in a case
where a foreign woman had inherited from her Tunisian
husband. The husband had died in 1980, and she
inherited her part. After a few years, she sold part of her
inheritance, which she regretted afterwards. She tried to
nullify the sale at the Cantonal Court, and stated that she
had not been competent to sell these goods, as she was
not competent to inherit from her Muslim husband
because she only converted to Islam six days after her
husband’s death. Thus, she did not own them in the first
place. The Cantonal Court granted her demand and
nullified the sale, but the defendants went to appeal. The
CFI Tunis decided that the wife was competent to inherit
from her Muslim husband, whether she converted to
Islam or not, because Article 88 PSC does not provide that
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religion is an impediment for succession.105 Moreover, a
religious marriage impediment would be contrary to
international conventions, specifically the UDHR, ICCPR
and ICESCR.106 This view was confirmed by the Court of
Appeal in another succession case.107 But it was not before
2009 before the Court of Cassation affirmed this practice108
(as recent as 2006, the Court of Cassation decided that
‘Article 5 of the Tunisian Constitution does not mean that
it is possible to simply bypass other legal dispositions
concerning the exercise of other rights. Therefore, the
right to inherit remains submitted to the conditions
provided by the legislator in the Personal Status Code’109).
A decision from 2001 is generally considered to have
formed a break with the practice that is described in
Tunisian doctrine110 that courts used to refuse to recognise
foreign decisions that attributed custody to the foreign
mother if she lived abroad and the child had the Tunisian
nationality.111 The facts of the decision from 2001 were as

CFI Tunis, 18 May 2000, Revue tunisienne de droit, 2000, p. 247,
annotated by Ali Mezghani.
106 CFI Tunis, 18 May 2000, 7602, in: Revue tunisienne de droit, 2000, p.
247, annotated by Ali Mezghani
107 Souhayma Ben Achour, 2003, pp. 1208-1212
108 Court of Cassation 5 February 2009, 31115, in: Revue tunisienne de
droit, 2009, annotation: Malek Ghazouani
109 Court of Cassation, 8 June 2006, 9658, in: Revue de jurisprudence et de
législation, March 2009, p. 94-95
110 Sassi Ben Halima, 2005, pp. 134, 135, and Yadh Ben Achour, 2005
111 Court of First Instance, Grombalia, 7 March 1977, in: Revue
tunisienne de droit, 1978, p. 95-107, French translation and annotation by
Kalthoum Méziou; Court of Cassation 3 June 1982, 7422, in: Nashriyat
mahkamat al-ta’qib, 1982, p. 143-144. See also Court of Cassation 19
105
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follows. A Belgian woman asked recognition of a Belgian
decision that attributed custody to her.112 The Tunisian
husband argued that it is ‘in the interest of the child who
is Tunisian and a Muslim to grow up in Tunisia.’ But the
Court of Cassation rejected this argument, deciding that:
‘nothing in the foreign decision contradicts Tunisian
international public order or Tunisian legislative politics.
Only the best interest of the child should be taken into
consideration and nothing else.’
Analysis and explanations
In many writings, the criticised practices are analysed by
stating that the judges are applying ‘Islamic law’ or
‘custom’, which is rejected. In the recent writings on the
other hand, the authors explain that courts are applying
the constitution, fundamental rights and international
conventions, which is approved by them.

October 1985, 14220, in: Nashriyat mahkamat al-ta’qib, 1985, p. 61-63.
Court of First Instance, Grombalia, 7 March 1977, in: Revue tunisienne
de droit, 1978, p. 95-107, French translation and annotation by
Kalthoum Méziou. See also: Court of Cassation 20 December 1966,
3984, in: Revue tunisienne de droit, 1966-1967, p. 191-196, French
summary and annotation by Eméritienne de Lagrange (in this case, the
wife, who did not receive any compensation after divorce, moved to
her parents, which was considered ‘too far away’. ‘Distance’ was
interpreted with the invocation of the fiqh, arguing that the fiqh
prescribes a maximum of six ‘relais de postes’).
112 Court of Cassation 2 March 2001, 7286-2000, in: Revue de
jurisprudence et de législation, January 2002, p. 87, 88 (French summary)
and 183-195 (Arabic text)
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The majority of the writings that is critical about judicial
practice argue that the practices reflect an application of
‘Islamic law’113, ‘the Islamic tradition’114, ‘classical Islamic
law’115, the ‘Islamic sharia’116, or ‘the conservative Islamic
rule’.117 Some argue that ‘Islamic law’ is applied to
interpret the law (and thus, praeter legem), while others
state that ‘sharia’ is even applied contra legem.118 They
argue that the application of the ‘sharia’ entails a violation
of the intention of the legislature, who wished to ‘reform
[personal status] law in an a-religious sense.’119 The
authors who analyse judicial practice with a focus on
‘culture’ or ‘custom’120 employ the term ‘conservative’ to
denounce judicial practices.121 These authors argue that
this the application of ‘custom’ entails a violation of the
intention of the legislature, which was to ‘facilitate social
evolution’122, to bring about an evolution of mentality123
and ‘women emancipation’.124 A number of authors stress

Ali Mezghani, 1975, p. 65, and Hafidha Chékir, 1986, p. 449, Sassi
Ben Halima, 2000, p.131
114 Soukaina Bouraoui, p. 426
115 Mohammed Charfi, 1983, p. 420, Moncef M. Bouguerra, 2005, pp.
566-7
116 Hafidha Chékir, 1998, p. 280
117 Kalthoum Méziou, 1992, p. 268
118 Contra legem: Ali Mezghani, 1975, p. 426, Hafidha Chékir, 1986, p.
452 and 1998, p. 280 Sassi Ben Halima, 2000, p. 131
119 Ali Mezghani, 1975, p. 70
120 Hafidha Chékir, 1998, p. 280 (‘religious and cultural references’).
121 Kalthoum Méziou, 1992, p. 268, Moncef M. Bouguerra, 2005, pp.
566-7, Sana Ben Achour, 2007.
122 Mohammed Charfi, 193, pp. 35-6. Likewise: Yadh Ben Achour, 1992.
123 Kalthoum Méziou, 1992, p. 268
124 Hafidha Chékir 1986 and 1998
113
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that the denounced practices are in violation of the spirit
of the code125, which is emptied of its ‘emancipative
contents’126, in conformity with the ‘patriarchal order’.127
And some argue that judicial practice is incompatible
with ‘universal ideas’ and with social reality in Tunisia.128
Tunisian authors’ explanation for their findings that
judges apply ‘sharia’ or ‘custom’ is threefold. A first often
repeated explanation is that the legislation is not effective
because it constituted a break with the past that is too
large.129 A second reason according to Tunisian writers is
that the legislation contains many lacunae, and the
legislature does not state clearly what additional sources of
law should be applied to fill these.130 A third reason that is
put forward by Sana Ben Achour is the legislature’s
ambivalent position vis-à-vis the ‘sharia’ on the one hand,
and feminism on the other.131 Authors who have written a
lot on the ‘innovative’ practices contend that judges are
applying the constitution (mainly the principles of
equality
and
religious
freedom),
international
conventions (mainly CEDAW and the 1962 Convention)

Mohammed Charfi, 1893, p. 420 (‘incompatible with the spirit of the
code’).
126 Hafidha Chékir, 1986 p. 452, and 1998, p. 280
127 Hafidha Chékir, 1998, p. 280
128 Ali Mezghani, 1975, p. 63
129 Yadh Ben Achour, 1990a, p. 69. In the same vein: Adel Ben Nasr and
Lamine Klai, 2005, p. 25.
130 Kalthoum Méziou, 1992, p. 252. See also Sassi Ben Halima, 200, p.
130.
131 Sana Ben Achour, 2005-2006
125
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and fundamental rights.132 Sana Ben Achour interprets the
‘innovative’ decisions as a result of the feminisation of the
judiciary. She argues that the decisions from 1999 and 2000
show that female judges do employ the emancipative
potential of the law, as the decisions were taken by a
women only chamber. I will treat all four issues one by one.
Section two
A break with the past
Some authors blame the judges’ use of ‘sharia’ and
‘custom’ when they apply personal status law to what is
in their eyes a ‘gap’ between legislation on the one hand
and the law that was applied before, which, according to
them, was ‘the sharia’. In this way, they are implying that
the legislation is not ‘effective’. Of course, this statement
is problematic in two ways. First, there is insufficient
knowledge about the norms that were applied before
1956. Second, even if it were ‘sharia’, it is difficult to
establish that the present code differs from ‘the sharia’, as
one would have to compare the two. In this section, I shall
address two issues. First, I give a short description of
Tunisian legal history, which is characterised by the
process of codification of law which were to replace fiqh
works in courts. This part finishes with the introduction
of the PSC in 1956. Next, I give a short overview of the
contents of the PSC. Although I think it is impossible to
compare a code with ‘the sharia’, I think it is necessary at
this point to give an indication of the extent to which this

132 Wassilia Ltaief, 2005, Sana Ben Achour 2005a, 2005c, Souhayma Ben
Achour 2003a and 2008
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codification provoked a break with the past. For this
reason, I shall contrast the code with the most generally
accepted interpretations of the Maliki fiqh, the Islamic
school of law that is predominant in Tunisia.
Legal history
Until the 19th century, Tunisian law consisted of Maliki
law133, decrees from the Bey, and ‘custom’, as well as
precedents set by the judges of Kairouan (‘amaliyyat).134
Judicial powers were with religious courts, presided by
qadis (judges). Most of these courts were Maliki, but there
were also Hanafi courts, which applied Hanafi law to the
Hanafi minority (in 1574, Tunisia came under Ottoman
rule, and the Hanafi school was the dominant school of
law in the Ottoman empire). Separate Jewish courts
applied Mosaic law to the Jewish population. Beylical
courts applied the decrees, and from the 14th century
onwards, consular courts were competent in cases in
which Europeans were involved. These courts did not
apply the fiqh, but ‘capitulations’ (specific decrees
applying to Europeans residing in the area).135

The most important sources for the Maliki doctrine were Sahnun
(Mudawwana, d. 854), Ibn Abi Zaid al Qayraqani (Rissala, d. 996), Abul
Hasan al Lakhmi (al-Tabsira, d. 1058), Ibn al Hajib (Jami‘ al-umahat, or
al-Mukhtasar, d. 1248), Ibn Arafa (al-Mukhtasar, d. 1401), and Khalil Ibn
Ishaq (al-Mukhtasar, d. 1374), mostly of Tunisian origin. These works
formed the basis of more recent influential instructive works, such as
Mohamed Bechir Touati’s Kitab al-‘ifada fi ‘ilm al-shahada (19th century)
(Yadh Ben Achour, 2005, p. 148).
134 Mohamed Charfi, 1997, pp. 103-104
135 Robert Brunschvig, 1965
133
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From the mid-19th century, Tunisia entered a period of
legal and political reform. This occurred parallel to, but
did not coincide with, the Ottoman reforms (tanzimat,
consisting for example of the codification of civil law in
the Mecelle of 1876 and the Ottoman Law of Personal
Status of 1917)136 which had legal force in the area from
Libya to Iraq until far in the 20th century; as Tunisia
retained substantial autonomy under the rule of the
Husaynid Bey,137 the Ottoman reforms were of no direct
importance for Tunisian law. Nevertheless, the outcome
of the Tunisian reforms was similar to the Ottoman
tanzimat, in the sense that it was characterised by
codification, putting sharia aside. Yadh Ben Achour
speaks of a ‘sacralisation of the State and a desacralisation of law’ to describe the situation in which the
authority of law depends on its issuance by the state
instead of its presumed ‘divine’ origins.138 In 1861, parts of
civil and penal law were codified in the qanun al jinayat
wa-l-ahkam al-‘urfiya, under the auspices of Khayr al-Din.
This code was of Maliki and Hanafi inspiration, and

The Ottoman Mecelle of 1876 and the Ottoman Law of Family
Rights of 1917.
137 The Husaynid dynasty ruled from 1704 till 1956 (Yadh Ben Achour,
2005, p. 147). Tunisia was subject to the first Arab conquest in 670. The
Sunnite Aghlabid dynasty lasted until 909, followed by the Fatimides
(909-972), the Zirides (972-1160), the Almohads (1160-1227), and the
Hafsids (1227-1574) (Yadh Ben Achour, 2005, p. 147). It was not until
the Ziride dynasty (972-1160) that the population was completely
Islamized, apart from the Jews.
138 Yadh Ben Achour, 1990a, p. 66. See also Sami Zubaida, 2003, p. 121157.
136
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contained some Islamic principles of penal law (ta’zir and
jinayat but no hudud). It contained important reforms and
was applied by separate, non-religious courts.139 In the
same year, a constitution was proclaimed (Qanun alDawla)140, but soon abolished (in 1864) as the ‘ulama
argued that the Quran was Tunisia’s constitution.141 In
1881, Tunisia became a French protectorate. The Bey
remained formally sovereign, but the administration and
the judiciary were controlled by French officials, and all
legislation had to pass France’s highest official in Tunisia,
the résident-général. The first code introduced under the
French was the Code Foncier in 1885.142 In 1896, the
Commission for the codification of Tunisian laws was set
up, composed of four French legal scholars and one
Tunisian, the Jewish specialist of Islamic law David
Santillana.143 The commission composed a civil code
(1906) and a penal code (1913). The civil code was based

Yadh Ben Achour, 2005, pp. 149-150. On this process, see also Wael
B. Hallaq, 2003-2004 and Ruud Peters, 2005.
140 In 1857, the consuls of Britain and France and the Bey signed the
‘Ahd al-Aman (security covenant), which contained a number of civil
and political rights (‘The security of life and of property, the equality
of all in regard of the law and taxes, the freedom of religion’ for all
inhabitants, and ‘the freedom of commerce and the right to obtain
property and to exercise all professions’ for foreigners) and proclaimed
the intention of codification. In 1861, the ‘Ahd was implemented in a
Constitution (Kenneth J. Perkins, 2004, pp. 18-19 and 24-30).
141 Kenneth J. Perkins, 2004, pp. 18-19 and 24-30
142 Nada Auzari-Schmaltz, 2007
143 Santillana (Tunis 1855 – Rome 1931) was a Tunisian Jew of Spanish
descent, a jurist and Arabist and expert of Islam (later naturalized
British and then Italian) (Mohammed Charfi, 1997, p. 108).
139
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on several different sources:144 in the margins of the law
and in Santillana’s presentation of it, reference was made
to French law, the fiqh, German law, Tunisian custom,
French jurisprudence and the jurisprudence of the French
courts in Tunisia.145 The Penal Code was inspired on both
the French Code Pénal and the Tunisian Code of penal and
civil legislation from 1861. The process of codification was
finalized with a Code of Civil Procedure146 and a Code of
Criminal Procedure.147 The Code of Civil Procedure
installed separate adjudication of Europeans and
Tunisians.148
In 1899, the draft was examined by a group of ‘ulama (religious
scholars): the shaykh al-Islam, two Maliki muftis, one Hanafi mufti, and
two professors of Zaituna. (Sana Ben Achour, 1995, p. 59.)
145 Santillana explicitly referred to the Ottoman Mecelle and Qadri
Pasha’s works as sources of inspiration, as well as Sahnun’s
Mudawwana and Khalil’s Mukhtasar. When choosing between different
solutions from Islamic law, the principle that was closest to French law
was chosen. Yadh Ben Achour, 2005, pp. 165-167, Slaheddine Mellouli,
1995, and Mohammed Bagbag, 2002.
146 1910, replaced in 1957 by the Code of Civil and Commercial
Procedure, CCCP
147 1921, replaced in 1968
148 French courts applied French law and were competent in all cases
(both civil and criminal) in which a European was involved. The
French tribunals were competent when the defendant was a French
national. The decree of 5 May 1883 extended this competence to cases
in which foreigners agreed to bring their case to the French court. It
was again extended when the French courts were declared competent
in civil cases in which one of the parties was European (31 July 1884),
and again in 1885 when the French courts were declared competent in
all criminal cases in which one party was European (5 September 1885)
(Mohammed Charfi, 1997, p. 108). Tunisian nationals brought their
cases to either the religious courts in family and inheritance cases, or to
the wuzara’ (national courts), which applied decrees and legislation.
144
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In 1956, Tunisia became independent from the French and
entered another era of reform. At this point, most areas of
law had been codified, except personal status law: the
sharia- and Jewish courts continued to apply fiqh works
and Mosaic law in this domain, while French courts
applied French law in family cases where a foreigner was
involved.149 Shortly after independence, the new president
Habib Bourguiba (replacing the Husaynid Bey) issued a
Personal Status Code.
Legislation in the field of personal status law
In the field of personal status law, the relevant150 codes are
the PSC and connected codes concerning personal status,

Their decisions became practicable after approval of the Bey. See Elise
Hélin, 1995, p. 93.
149 In Tunisia, there were several sharia courts, presided by a qadi.
Tunis had two sharia courts: one Maliki and one Hanafi, each
consisting of six judges: a shaykh al-Islam, a qadi, and four muftis.149 A
case brought before the qadi could be transferred (on demand of one of
the parties or of law) to a council (majlis) consisting of the qadi and
muftis. Appeal was had from the qadi to the majlis, from the majlis to the
majlis of Tunis and from here to the Bey. Representation by a lawyer
did not exist, although the parties could appoint a wakil. Elise Hélin,
1995, p. 93
150 Of course, whether these codes are indeed relevant in practice
depends on the question of whether they are actually applied or not. In
the following chapters no reference shall be made to the the law with
regard to the maintenance fund and the law with regard to the
optional community of goods within marriage, because in divorce
cases at the CFI Tunis, these codes were not relevant in the sense that
no mention of it was made.

55

namely the law legalising adoption, the law with regard
to the maintenance fund, the law with regard to the
attribution of a family name to illegitimate children, and
the law with regard to the optional community of goods
within marriage. Other laws containing provisions that
are of importance in the field of personal status are the
Code of Civil Status (CCS), the Code of International
Private law (CIPL), as well as the Code of Civil and
Commercial Procedure (CCCP). Finally, the constitution
as well as some provisions in the Civil Code (CC), the
Penal Code (PC), and the Code of Criminal Procedure
(CCP) can be of relevance for personal status matters. For
the text of the law, I refer to Annex I (Arabic text and
English translation).
Marriage
With regard to the marriage contract, the PSC provides
the following. In the first place, it underlines that the
consent of both spouses is obligatory (Article 3). In
addition to the consent of the future spouses, the PSC
requires the consent of the legal guardian (mostly the
father) and the mother in case a minor gets married
(Article 6 PSC).151 These rules show that the code
abolished an important feature of the Maliki fiqh which
allows the marriage guardian to force the woman (except
the adult who is not a virgin) into marriage and which
requires the marriage guardian’s consent to the marriage

151 The consent can be replaced by the judge’s consent. The mother’s
consent is obligatory since 1993 (Law 93-74 of 12 July 1993).
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of women.152 However, it has been argued that in Tunisia,
women from the urban elite already married without a
marriage guardian before the issuance of the PSC.153
The PSC also requires the presence of two witnesses when
the future spouses sign the marriage contract (Article 3
PSC). The Code of Civil Status provides for additional
rules in this respect, stating that a marriage should either
be contracted in the presence of two professional witnesses
(‘udul), or in front of the civil servant in the presence of
two reliable witnesses.154 The presence of two witnesses is
also required by the Maliki fiqh.155 However, Tunisian
legislation requires that marriages are registered, and
contracting a marriage in violation of these rules is called
a zawaj ‘urfi (customary marriage), which is null and void
and sanctioned with three months imprisonment.156 In the
Maliki fiqh, marriage registration is no requirement. It
should be noted in this respect that in practice, the civil
servant (if the marriage is contracted at the city hall) and
the professional witnesses (if contracted at home) preside
prayer during the marriage ceremony. Another important
feature of Tunisian marriages in practice is that it often
takes place in stages. The most important stages are the
signature of the marriage contract, which is called the sdaq
and the wedding festivities (the ‘urs). This is not
prescribed by law, but the division can have important

Ruud Peters, 2006
Jean Magnin, 1966, pp. 314 and 318
154 Article 31 PSC
155 Ruud Peters, 2006
156 Article 36 PSC
152
153
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consequences in court, as will be seen in the next
chapters.
Article 3 PSC also requires the fixation of a bride price,
which belongs to the wife; the husband cannot force his
wife to consummate marriage before having paid the
dower (Articles 12 and 13 PSC).157 These provisions are in
accordance with the classical Islamic doctrine. However,
in practice, Tunisian men pay a symbolic amount of 1 DT
(± € 0,50). This is paid in the session where the marriage
contract is signed (the sdaq). Instead of paying a
significant dower, husbands offer their wife jewellery
during the wedding celebration (the ‘urs). Also, the
husband provides for the furniture (adbash) for their
future home, while the wife brings in the trousseau (small
household goods such as kitchen equipment, bed linen
and the like). This is not prescribed by law.
Besides these conditions, Articles 5 and 14 to 20 PSC
enumerate the marriage impediments. These are the
minimum marriage age (set at 18 for both spouses in
2007)158, consanguinity159, affinity160, and suckling.161 Other

Ruud Peters, 2006
Law 2007-32 of 14 May 2007. In the law of 1956 it was provided that
the man should have attained 18 years while the minimum marriage
age for women was fifteen. If these ages were not attained, judicial
authorization was required, based on the ‘physical readiness’ of the
spouse. Since 1964, the minimum marriage age was 20 and 17
respectively, to be circumvented with a judicial authorization on the
grounds of ‘severe motifs’ (Law 64-1 of 20 February 1964).
159 Article 15 PSC provides that is prohibited the marriage between a
man and his ascendants and descendants, his sisters, as well as the
157
158
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marriage impediments prescribed by the PSC are triple
divorce162, the waiting period and the fact of being
married, also for the husband. Only the minimum
marriage age entails a deviation from the fiqh, which does
not prescribe a minimum age to marriage (but it does to
consummation).163 Another deviation from the fiqh is that
the waiting period164 is set at 3 months instead of 3
menstrual cycles. Article 22 provides that every marriage
contracted in violation of these impediments is null and

descendants of his brothers and sisters, his aunts, his grand aunts and
his great grand aunts. This means that men cannot get married to their
cousins, but they can get married to their nieces.
160 Article 16 prohibits the marriage between the man and his (ex)wife’s ascendants from the moment of marriage, with her descendants
from the moment their marriage has been consummated, and the
wives of his ascendants and descendants from the moment the
marriage has been celebrated.
161 This impediment refers to the idea that if a man and a woman have
been fed by the same suckling mother when they were babies, they are
supposed to be family and therefore, they cannot get married to each
other. Article 17 PSC provides that suckling provokes the same
impediments as consanguinity and affinity, except that it is only the
child himself and not his brothers and sisters who are involved in the
impediment, and that suckling only provokes an impediment if it took
place in the first two years of the child’s life.
162 If a man and a woman have been divorced from one another three
times, they cannot remarry (Article 19 PSC).
163 Ruud Peters, 2006
164 Article 20 provides that a man cannot marry a woman who is still
married or who is still in her waiting period. The article continues to
state that the wife who is in her waiting period can only remarry her
previous husband. The waiting period lasts three months, unless she is
pregnant, in which case it lasts until she has given birth. For the
widow, the waiting period lasts four months and en days (Article 35
PSC).
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void.
Nevertheless, these marriages do have
consequences for paternity.165 The interdiction on
polygamy is mentioned amid the marriage impediments,
sanctioned with one year imprisonment.166 This is a strong
violation of the fiqh. However, it has been argued that the
interdiction of polygamy followed the practice of the shart
kairouanais, the monogamy condition in the marriage
contract.167
To complete the rules with regard to the marriage
contract, a law was passed in 1964 that requires a medical

Articles 21 and 22 PSC. Marriages that are null and void also have
consequences for the wife’s right to the bride price, her obligation to
observe the waiting period, and marriage impediments resulting from
alliance.
166 This article has been changed a number of times. In 1956, Article 18
provided that ‘Polygamy is prohibited. It is punished with one year
imprisonment and/or a fine of 240.000 francs.’ In 1958 (law58-70 of 4
July 1958) the provision was changed into ‘Polygamy is prohibited.
Whoever who is married contract another marriage before having
dissolved the previous one, will be punished with one year
imprisonment and/or a fine of 240.000 francs, even if the new marriage
is not contracted in conformity with the law.’ In 1964, Article 21 was
changed, providing that ‘The decision condemning for infraction of
Article 18 PSC will automatically cause the nullity of the marriage. The
couple who nevertheless continues to live together shall be punished
with 6 months imprisonment.’ See Slim Krichen, 1979.
167 This condition involved that if the man married a second wife, the
first marriage contract became invalidated automatically, or even that
the first wife could oblige her husband to divorce the second wife. The
condition became general practice specifically in some social circles
and urban areas. See Sana Ben Achour, 2007a.
165
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certificate for both spouses.168 Also, a circulaire was passed
in 1962 that prohibited civil servants to register a
marriage between a Muslim woman and a non-Muslim
man (see above). This is in accordance with the Maliki
rule that a Muslim woman cannot marry a non-Muslim
man.169
With regard to the rights and duties within marriage,
Article 23 PSC provides that both spouses should treat
each other with respect and should refrain from harming
each other. They should cooperate in managing the affairs
of the family, the education of the children, and their
schooling, travel and financial transactions. Article 23 PSC
also provides that the spouses ‘should fulfil their marital
duties in conformity with ‘custom’. The provision that the
wife should obedience her husband was abolished in
1993.170 However, the Article still prescribes that the
husband is the ‘head of the family’, although seemingly,
this only regards his obligation to ‘take care of the needs
of the wife and their children in conformity with his
means’. This is repeated in Article 38 PSC that obliges the
husband to maintain his wife after the consummation of
the marriage until the end of the waiting period. Article
23 PSC provides that the wife ‘should contribute to the

Law 64-46 of 3 November 1964, Arrêtée of the minister of the interior
and of public health of 28 July 1995, and Arrêtée of the minister of
public health of 16 December 1995
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needs of the family if she has the means.’171 While the
husband’s obligation to maintain his wife is in accordance
with the Maliki fiqh, the requirement that the woman who
has means should contribute is not; in classical Maliki
law, the wife cannot be obliged to touch her own means
(such as the bride price).172
The Tunisian legislation allows the spouses to stipulate
additional rights and duties in their marriage contract
(Article 11 PSC), thus confirming that marriage is a
contract, which can be amended in accordance with the
agreement of the parties to that contract.173 In 1998, a
special law was introduced that regulates the optional
community of goods (real estate) within marriage.174
Although the Maliki fiqh allows the spouses to stipulate

The differences on the level of financial rights and obligations have
often been criticised, as they would reinforce inequality within
marriage. Other examples of these differences are the bride price (to be
paid by the husband to the wife), and the maintenance obligation
(nafaqa) as prescribed by Article 38 PSC, providing that the husband
should maintain his wife from the moment that the marriage has been
consummated until the end of the waiting period.
172 Ruud Peters, 2006
173 In 1960 however, the Court of Cassation decided that no clause with
regard to a community of goods can be inserted in the marriage
contract (Court of Cassation 7 November 1960). See Kalthoum Méziou,
1984, p. 260.
174 Law 98-94 of 9 November 1998. Already in the 1980s, a commission
was installed to examine the possibilities to introduce a community of
goods within marriage. See Kalthoum Méziou, 1984, p. 256. This law
has often been criticised, as it only regards real estate.
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specific conditions in their contract, it does not provide
for a community of goods within marriage.175
Divorce
With regard to divorce, Article 31 PSC provides that the
Court of First Instance pronounces the divorce on
demand of both spouses, on the grounds of harm, or on
demand of one of the spouses without grounds. The
divorce cannot take place outside of court, and it can only
be pronounced after the judge has undertaken one to
three reconciliation sessions176 behind closed doors. This
provision differs significantly from the Maliki fiqh, in a
number of ways. In the first place, the fiqh does not
require that divorce takes place through court; the
husband can repudiate his wife outside of court (talaq),
and the same is true when spouses contract a divorce
with mutual consent (khul‘); the only instance of divorce
where a judge (qadi) is involved concerns the divorce on
demand of the wife (tatliq).177 However, it has been
argued that the abolishment of repudiation followed the
practice of the Tunisian urban elite, who divorced with
the intervention of notaries (‘udul) with a divorce
certificate, in the presence of the wife or her father. A
second important difference with the Maliki fiqh concerns
the grounds for divorce: Article 31 PSC gives both
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spouses the right to divorce with mutual consent, on the
grounds of harm, and without grounds. As in the classical
doctrine the husband has the right to repudiate his wife,
the divorce with mutual consent (khul‘) and judicial
divorce (tatliq) are reserved for the wife.178 In the Tunisian
law however, the husband can also file a petition for
divorce with mutual consent and judicial divorce. The
divorce without grounds, that can be compared to the
repudiation in the sense that the spouse does not need the
other party’s consent and is not obliged to convince the
court of the existence of specific grounds justifying the
divorce, is available to both men and women in Tunisian
legislation. Another difference with the Maliki doctrine is
that the legislation does not define the grounds that can
be qualified as ‘harm’; in Maliki law, non-payment of
maintenance, absence from the marital home for a long
period, physical defects and ‘harm’ (darar) give the wife
the right to judicial divorce179, while the Tunisian
legislation is limited to the term ‘harm’ (darar).
With regard to the financial consequences of divorce,
Article 31 PSC stipulates that the spouse who asks divorce
without grounds can be convicted to pay damages
(ta‘wid) to the other spouse. The same is true if harm has
been established, in which case the spouse who caused
the harm constituting the divorce should pay damages
(ta‘wid). Since 1981, the repair of material harm to the exwife is different from the repair of material harm to the

178
179

Ruud Peters, 2006
Ruud Peters, 2006

64

ex-husband:180 the wife can choose to have her damages
paid in monthly instalments instead of a lump sum, thus
resembling maintenance after divorce.181 This provision
differs significantly from the Maliki fiqh which does not
provide for maintenance after divorce, except during the
waiting period (when the couple is still considered to be
married).182 However, some interpretations do provide for
damages in cases of unjustified repudiation, in which case
the husband should pay a sum of money (mut‘a). Also,
the traditional doctrine obliges the husband to pay his
wife the deferred dower in case of repudiation if she did
not obtain the entire sum at once. This is not relevant in
Tunisia where no significant dowers are paid.
Divorce becomes final three months after the final divorce
decision (hukm). Until the final decision, the husband
should continue to pay maintenance (nafaqa), as the
couple is still married and the husband should maintain
his wife during marriage. After the final decision, he
should pay nafaqat al-‘idda during the waiting period.183
This is in accordance with the Maliki fiqh, although the
Maliki doctrine provides that the waiting period can be
between three menstrual cycles and four years, while
Tunisian legislation provides that it takes 3 months
(abolishing the possibility of fraud) or one year in case of

Law 81-7 of 18 February 1981.
This has been heavily criticised as it reinforces the idea of inequality
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pregnancy.184 After this period, the ex-husband shall no
longer pay maintenance to the wife, although he might be
obliged to pay material damages in monthly instalments.
Guardianship and custody
With regard to guardianship and custody, the law
provides that during marriage, custody (hadana) lies with
both parents, while in principle, the father has legal
guardianship (Articles 57 and 154 PSC)185. After divorce,
guardianship (wilaya) remains with the father, while
custody (hadana) is attributed to one of the parents or a
third person in conformity with the best interest of the
child (Article 67 par. 3 PSC).
The rules with regard to guardianship and custody have
changed significantly over the years. The law of 1956
prescribed that child custody after divorce belonged to
the mother and ended at the age of seven for boys and
nine for girls. When the children reached this age, they
would move in with their father, if the father filed a case
for this and unless the judge decided that it was in the
interest of the child to stay with its mother. The mother
would also lose custody if she remarried. In cases where
the mother lost custody before the children reached the
ages of seven and nine respectively, the law provided for
a list of female relatives that would obtain custody,
starting with the mother’s mother. Thus, the young
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children of the remarried mother would normally live
with the maternal grandmother, enabling the mother to
visit her children as often as the caretaker (the
grandmother) would allow her to.186 In 1966, this law was
changed in the sense that the maximum age for custody
was abolished, meaning that custody ends when the child
reaches the age of majority (at the age of 18). Moreover,
the list of female caretakers was abolished, and instead,
Article 67 PSC provided that custody was attributed to
the mother or the father or a third person, in accordance
with the best interest of the child. Thus, if the mother had
obtained custody after divorce and remarried, the
children would go directly to the father instead of the
maternal grandmother.187 In 1981, the rules with regard to
guardianship and custody were changed once again, this
time providing for possibilities for the mother to obtain
the legal guardianship, and protecting the mother from
losing custody in cases of remarriage. Article 154 PSC
provides since 1981 that in case of death or inability of the
father, the mother obtains guardianship, abolishing the
provision that the father is followed by his male
relatives.188 Article 58 PSC provides since 1981 that the
mother who remarried loses custody unless the judge
estimates that this is not in the interest of the child, or if
the mother’s husband is in a prohibited degree to the
child, or if he is its guardian. Moreover, custody shall
only be transferred to the father if the latter files for
custody within one year after he became aware that the

Article 57 – old PSC
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mother’s marriage has been consummated.189 In 1993, the
rules with regard to custody were extended in the sense
that the woman who has custody can execute some
guardianship rights, meaning for example that she can
travel with her child without the father’s consent (Article
67 PSC).190
The rules as they are now differ considerable from the
Maliki fiqh, in a number of ways. In the first place, the
classical doctrine provides that after divorce, the children
stay with their mother191, while the Tunisian legislation
makes this dependent on the best interest of the child. In
the second place, the classical doctrine provides for a
maximum custody age, in the sense that custody ends
when the children are still minors.192 In the Tunisian
legislation, custody ends when the children have reached
the age of majority. In the third place, the classical
doctrine provides that if the mother remarries, the child
goes to the mother’s mother or another female relative193,
while the Tunisian legislation as changed in 1966
provides that it goes to the father, while the law of 1981
provides that this is only true if the father asks for it and
unless it is not in the best interest of the child. In the
fourth place, the Maliki doctrine understands ‘custody’
(hadana) in a very limited way, namely the daily
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caretaking.194 In the Tunisian legislation, hadana entails
much more, and includes aspects of legal guardianship as
well. This is affirmed by the fact that the law requires the
consent of the legal guardian and the mother if a minor
child wishes to contract a marriage. In the fifth place, the
Tunisian legislation provides that if the father is not fit to
be the legal guardian, the mother can be appointed in this
function, while the classical doctrine requires that the
guardian is a male agnate.195
Paternity
With regard to the legal bond between the parents and
their child, the principal rule is as follows: the fact of birth
causes legal maternity, while legal paternity is effected by
the marriage between the father and the mother, the
recognition by the father or testimony (Article 68 PSC).
Judicial practice demonstrates that recognition and
testimony can only constitute paternity if they prove that
the parents were married at the time of birth; thus, they
should prove that the child is legitimate, and not that it is
the child of a certain man.196 If the child is born out of
wedlock, it can obtain the father’s family name on the
grounds of a special law issued in 1998.197 This law also
provides for additional rights vis-à-vis the biological
father, such as maintenance. The legislation deviates from
the Maliki fiqh in the sense that the classical doctrine does
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not provide for a possibility to grant the father’s family
name to an illegitimate child. However, the classical
doctrine is characterised by a number of leeways in order
to establish legal paternity between a child born out of
wedlock and its biological father. For example, in the
absence of a requirement to register marriages, the
parents can simply declare that they were married at the
time. Also, the Maliki doctrine knows the notion of the
‘sleeping embryo’, according to which women can carry a
baby as long as 4 years. As a result, if a woman gives birth
to a child, it can obtain a legal bond with the woman’s exhusband, if she has been married within the past 4
years.198 These leeways exist to a certain extent in
Tunisian legislation as well, as the woman can be
considered pregnant during one year (instead of 4, Article
35 PSC), and as an unregistered marriage does establish
paternity (Article 22 PSC).
In order to effect a legal bond between the child and
someone different from his legal parents is adoption,
legalised by a separate law in 1958.199 This law provides
for full adoption, meaning that the child loses its legal
bond with its biological parents. An alternative to
adoption is kafala, regulated by the same law, limiting the
relation between the child and its caretakers to the
caretaker’s obligation of custody and maintenance.200 A
second alternative, in the absence of caretakers, are the
official institutions that take children under their care and
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exercise the same rights and duties as the legal parents.201
The legalisation of full adoption involves a deviation of
the Maliki doctrine.202
Inheritance
With regard to inheritance, Tunisian law follows the rules
for the division of the estate of the Maliki fiqh, except for
one reform, namely radd. The Tunisian rules are as
follows. When a person dies, the Cantonal court draws up
the list of heirs. At least two third of this list follows the
law, as the deceased cannot bequeath more than one third
of his estate. The list starts off with the Quranic heirs
(male heirs: father, paternal grandfather, uterine brother,
and husband; female heirs: mother, grandmother,
daughter, agnatic granddaughter, germane sister,
consanguine sister, uterine sister and wife, Article 91
PSC), attributing each of them their Quranic parts
(Articles 92-113 PSC). What is left over, is divided over
the agnatic heirs (the male relatives, namely the father,
the ascendant, the descendant by the son, the germane or
consanguine brother, the descendant of the latter, the
germane or consanguine uncle, the germane cousin, and
finally the Treasury, Article 114 PSC), in which case the
closest degree takes precedence over the others. This is a
mere codification of the Maliki fiqh.203

Articles 1 and 2, law 58-27 of 4 March 1958
Ruud Peters, 2006
203 Ruud Peters, 2006
201
202

71

In 1959, the concept of radd was introduced, providing
that in the absence of agnatic relatives, and if the entire
estate has not been completely divided among the
Quranic heirs, the remainder of the estate is divided
among the Quranic heirs in accordance with their relative
quota. Daughters and paternal granddaughters also
benefit from this repartition if there are agnatic heirs from
the degree of paternal brothers and uncles as well as their
descendants, meaning that if the deceased did not have a
father, a male ascendant, a descendant by the son, etc., the
daughter takes the remainder of the estate.204 This
deviates from the Maliki fiqh, as the latter provides that
the state takes the remainder.205 Another deviation from
the classical doctrine is that the Tunisian legislation does
not prohibit that non-Muslims are among the intestate
heirs of Muslims206; Article 88 PSC that provides for
impediments to succession, only prohibits the person who
murdered the deceased to inherit from him or her.
Recapitulation
The overview of the legislation demonstrates that in some
significant domains (polygamy, marriage guardianship,
custody, etc.) the PSC seemingly deviates from ‘the
sharia’ which made some people conclude that ‘[t]he
whole tenor of the [PSC] ran counter to traditional
Muslim jurisprudence’.207 In this sense the code seemingly
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constituted a break with the past. However, the break
with the past is not limited to the contents of the PSC; the
mere act of codification already constituted a break with
the past in itself: previously, judges presumably applied
fiqh works, while from 1956 onwards, they were to apply
a code in the field of personal status. Another important
change concerns the fact that the PSC applies to all
Tunisians regardless of their religion, unlike personal
status law in many other countries in the region where
personal status law follows a confessional system.208
Moreover, the role of the fiqh in the field of Tunisian
personal status law declined even more since the law is
applied at national courts instead of sharia courts by
judges instead of qadis, who received their training at the
Law faculty where hardly any attention is paid to the
teachings of Islamic law. And last but not least, the break
with the ‘sharia’ in the field of personal status law was
intensified by the fact that the legislation does not provide
that sharia should be applied as a source of law in case of
lacunae: neither the constitution, nor the Civil Code that
provides for interpretation rules, nor the PSC mentions
the term ‘sharia’ (see below).
The question arises why the code could deviate from ‘the
sharia’? A first possible reason lies in the political
declarations that accompanied the promulgation of the
PSC, and in which the PSC was presented as the fruit of
ijtihad (interpretation of the sources of Islam, the Quran
and hadiths, see below). Another possible reason is that in
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1956, the PSC was simply imposed from above: it did not
follow a democratic process (parliament was not yet
installed at the time), nor did it develop in a dialectical
relationship with judicial practice (that is: the practices of
the qadis). In fact, there has been as little participation
from society as possible. The code was drafted by a
commission of only three jurists209, and it was composed
in such a short period of time that there was simply no
possibility for interference from the people. Directly after
independence, Bourguiba appointed the commission,
who composed the code in less than two months.210 In this
way, Bourguiba took advantage of the revolutionary
atmosphere in which everything seemed possible. Also,
by presenting the PSC for signature to the Bey in the
summer (August 1956), Bourguiba prevented interference
as most important religious figures do not work in this
time of year. Moreover, as Bourguiba had already
appointed a ‘liberal’ shaykh as the head of Zaituna
Mosque (Tahar Ben Achour, a relative of Yadh and Sana
Ben Achour) in April, the PSC was not criticised by the
most important religious figure of the country.211 Another
important means to prevent critique was to introduce
some important reforms gradually, in the PSC or separate

209 The commission consisted of Mestiri (a lawyer who studied in
Paris), Ben Slama (a judge, educated at the ‘secular’ Sadiqi college) and
Al-Annabi (a judge, and alumnus from Zaituna). As Mestiri was
appointed Minister of Justice, he left the drafting to Ben Slama and AlAnnabi.
210 Finished on 15 July 1956, the code was signed by the Bey on 13
August 1956, and promulgated on 28 December 1956.
211 It has been argued that this person was appointed in order to get the
PSC through (C.H. Moore, 1965, p. 51)
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laws, which was the case of the criminalisation of
polygamy212, and the legalisation of full adoption.213 Thus,
the PSC passed rather silently and no concessions were
made to the public, delimiting the democratic character of
the law to an absolute minimum and enabling a clean
break with the law as it was lived by people. It should be
noted here that this procedure challenges the commonly
shared idea that democracy in the region would
automatically lead to the enhancement of women’s rights;
indeed, the introduction of the Swiss civil code in Turkey
passed in a similar authoritarian way. Nonetheless, later
amendments and additions to the PSC had more
democratic justification and developed more dialectically
with legal practice. Since 1959, most legislation does pass
parliament, and some proposals of law are treated on the
initiative of international and national human and
women’s rights organisations who are aware of practices
that should be affirmed or suppressed by legislation (the
Tunisian women’s organisations ATFD and AFTURD214
mainly consist of lawyers and academics). For example,
the 1998 law attributing the father’s family name to
children born out of wedlock was issued on demand of
the ATFD, who instigated their action as they were aware

The prohibition of polygamy was extended during the first years of
the PSC to informal polygamous marriages by laws 58-70 of 4 July
1958 and 64-1 of 21 April 1964.
213 Law no 1958-27, 4 March 1958, amended by law no 58-69, 19 June
1959. This law was drafted between 5 o’clock in the afternoon and 9
o’clock in the morning of the next day and supposedly instigated by
the fact that Bourguiba had a child with his French wife before
marriage.
214 Association des femmes tunisiennes pour la recherche et le développement
212
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that most judges refuse to effect a bond of paternity
between the father and the child born out of wedlock. Of
course, the democratic character of personal status
legislation should not be exaggerated: until 14 January
2011, the Tunisian parliament consisted for the large
majority of the single political party, the Rassemblement
Constitutionnel Démocratique (RCD, the former ((Neo))Dustour) and questions that are not deemed to fall
within official ‘state feminism’ (see below) are simply not
addressed, such as equal inheritance rights.
Section three
Lacunae and additional sources of law
Another explanation in Tunisian doctrine for the judges’
application of ‘sharia’ and ‘custom’, is that the PSC
contains many lacunae, and that the legislature did not
make clear what judges should do to fill these.215 Indeed,
the PSC does not contain a specific provision in this
respect, indicating additional sources of law (as for
example Article 400 of the Moroccan family code, which
provides that in case of lacunae, judges should take
recourse to the Maliki fiqh) or interpretation methods.
However, the legislation does contain a few indications of
what should be done in case of lacunae. Some indicate the
constitution and international conventions, while others
point at the ‘sharia’ and ‘custom’.
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Constitution, fundamental rights and international
conventions
Although the PSC does not refer to the Constitution in
any way as an additional source of law, the Constitution
(as in force during the practices observed for this study)216
does act as an additional source of law that can be applied
to interpret the code. This is not stated explicitly in the
constitution itself, but follows from case-law:217 a number
of decisions of the Court of Cassation confirm that judges
can apply the constitution as an additional source of law
to interpret legislation. 218 Relevant provisions in the
Constitution concern the equality principle and the
freedom of religion (Articles 5 and 6).219 However,
according to Sana Ben Achour, Article 1 of the
Constitution (Islam is the state religion) can inspire judges
to apply sharia as an additional source of law.220 It should
be noted that judges might even check the
constitutionality of laws (Tunisia does not have a
Constitutional Court). However, the constitutional check
of legislation does not occur very often in Tunisia, which
can be explained by the fact that the Constitution does not
explicitly provide for this possibility (it does provide that
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before their promulgation, the constitutionality of laws is
checked by a Constitutional Council).221
International conventions can also function as an
additional source of law to interpret the PSC. Article 32 of
the constitution declares that all international conventions
ratified by Tunisia override national law as soon as they
have been published.222 This does not only mean that
courts can employ conventions as an additional source of
law to interpret Tunisian legislation, but also that litigants
can base their claim on international conventions, and
that judges can check if existing legislation is in
conformity with conventions. Tunisia ratified the ICCPR,
IVESCR (1969), CEDAW (1985), the Convention on
Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages (1968), CRC (1992) and CAT
(1988). Tunisia did not make any reservations to the
ICCPR, the ICESCR, and CAT. It did make reservations to
CEDAW and the CRC, although many have been
nullified: all except one reservation to the CRC were
revoked in 2002 and 2008, while the interim government
announced on 19 August 2011 to revoke all reservations
to CEDAW except the general one.

221 Installed by law 96-26 of 1 April 1996. On constitutional councils in
the Maghreb, see Omar Bendourou, 1995.
222 Since 2002, Article 32 distinguishes treaties that entry into force by
publication, and which should be ratified by law (by the president
after approval by the Chamber of Deputies). The Court of Appeal
Tunis decided that for internal force, publication of the law of
ratification is sufficient (Court of Appeal Tunis 8 March 1995, in: Revue
de jurisprudence et de législation, 1996, no. 7, p. 121, in: Narjes Djedidi,
2002, p. 164.
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When ratifying CEDAW223, Tunisia underlined in a
general declaration that no law will be adopted that
violates Article 1 of the Tunisian constitution. As Article 1
declares that Islam is the State religion, the reservation
might mean that CEDAW only applies as long as it is not
incompatible with ‘Islam’.224 This provision might make
the convention into an empty shell in the sense that
CEDAW might be incompatible with some interpretations
of ‘Islam’ or the ‘sharia’. Tunisia also made reservations
to some specific articles of the CEDAW, namely Articles 9,
15 and 16. With regard to Article 9.2, which protects equal
rights for men and women to pass on their nationality to
their children225, the reservation states that this paragraph
‘must not conflict with the provisions of chapter VI of the
Tunisian Nationality Code’. Previously, the Nationality
Code did discriminate against mothers, in the sense that
only the father passed on his nationality to the child.
However, since the Code was changed in 1993, it allows
women to pass their Tunisian nationality on to their
children. Thus, it seems as if the reservation no longer has
any consequences, except that the 1993 law requires the
husband’s consent.226 With regard to Article 15 of
CEDAW, which protects the freedom of movement and

Signature 24 July 1980, Ratification 20 September 1985.
Saida Chaouachi, 1997, p. 198
225 Article 9.2 provides that ‘States Parties shall grant women equal
rights with men with respect to the nationality of their children.’
226 Law of 23 July 1993, Article 12 of the Nationality Code
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the freedom to choose one’s residence,227 the reservation
stipulates that ‘particularly that part relating to the right
of women to choose their residence and domicile, must
not be interpreted in a manner which conflicts with the
provisions of the Personal Status Code on this subject, as
set forth in chapters 23 and 61 of the Code.’ Article 61 PSC
provides that the person who has custody over the child
shall lose custody if he or she moves to a place so far
away from the guardian that the latter can no longer
execute his rights and duties; in this way, the caretaker of
the child, mainly women, is not entirely free to choose
residence. Article 23 PSC provided at the time (1985) that
the wife should obedience her husband, which could be
explained in the sense that the husband could delimit her
freedom of movement. However, as this was abolished in
1993, the reservation with regard to this Article seems of
no significance nowadays. With regard to Article 16
paragraphs (c), (d) and (f)228, the Tunisian government
declared that it does not ‘[consider] itself not bound’ by
these provisions. This article protests equal rights and

Article 15 provides that ‘States Parties shall accord to men and
women the same rights with regard to the law relating to the
movement of persons and the freedom to choose their residence and
domicile.’
228 Article 16 (c) provides for ‘The same rights and responsibilities
during marriage and at its dissolution,’ Article 16 (d) protects ‘The
same rights and responsibilities as parents, irrespective of their marital
status, in matters relating to their children; in all cases the interests of
the children shall be paramount,’ and Article 16 (f) ensures ‘The same
rights and responsibilities with regard to guardianship, wardship,
trusteeship and adoption of children, or similar institutions where
these concepts exist in national legislation; in all cases the interests of
the children shall be paramount.’
227
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duties in marriage and divorce (violated by Article 23
PSC, that provided until 1993 that the wife should
obedience her husband, and that continues to provide
that the husband is the head of the family), equal rights
with regard to children (violated by the rule that the
woman who remarries can lose custody, while the man
does not)229 and the same rights with regard to custody
and guardianship (violated as the PSC attributes
guardianship to the father, although the mother who has
custody has certain guardianship rights as well and can
obtain guardianship). With regard to paragraphs (g) and
(h) of Article 16230, protecting equal rights with regard to
the family name, a profession and property, Tunisia
declared that these paragraphs ‘must not conflict with the
provisions of the Personal Status Code concerning the
granting of family names to children and the acquisition
of property through inheritance’. Equal rights with regard
to the family name are violated by the provision that the
child obtains the father’s family name unless it is born out
of wedlock (in which case it can be attributed the father’s
family name through the application of the 1998 law),
while equal rights with regard to professions are
protected by the Tunisian legislation. Equality in property
contrasts with the Tunisian inheritance law, where a

Article 28 PSC as modified by law 81-7 of 18 February 1981
Article 16 (g) protects ‘The same personal rights as husband and
wife, including the right to choose a family name, a profession and an
occupation’, and Article 16 (h) provides for ‘The same rights for both
spouses in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property, whether free of
charge or for a valuable consideration.’
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husband inherits twice as much from his wife than the
other way around (except in cases of repartition
((radd))).231 It should be noted that after the data collection
for this study, on 19 August 2011, the interim government
announced that it revoked all reservations to CEDAW
except the general one, which provides that CEDAW is
only in force for as far as it is not in violation of the
Tunisian constitution. As the Tunisian Constitution is yet
to be drafted, the consequences of this reservation are
insecure.
With regard to the CRC232, it should be noted that all
declarations and all reservations except one have been
withdrawn in 2002 and 2008.233 In 2002, Tunisia withdrew
the declaration that ‘its undertaking to implement the
provisions of this Convention shall be limited by the
means at its disposal’, and in 2008 it withdrew the
declaration that ‘The Government of the Republic of
Tunisia declares that it shall not, in the implementation of
this Convention, adopt any legislative or statutory
decision that conflicts with the Tunisian Constitution.’

The Tunisian Government also declared that it shall not be bound
by the provisions of paragraph 1 of Article 29 CEDAW which specifies
that any dispute between two or more States Parties concerning the
interpretation or application of the present Convention which is not
settled by negotiation shall be referred to the International Court of
Justice at the request of any one of those parties. The Tunisian
Government considers that such disputes should be submitted for
arbitration or consideration by the International Court of Justice only
with the consent of all parties to the dispute.
232 Signature : 26 February 1990, ratification : 30 January 1992.
233 1 March 2002 and 23 September 2008
231
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Especially the latter is very important, as withdrawing
this declaration involves that Islam (via Article 1 of the
Tunisian constitution) no longer takes precedence over
the CRC. In 2002, Tunisia has withdrawn the reservation
with regard to article 40, paragraph 2 (b) (v) CRC. This
article protects that children who are suspected to have
infringed the penal law, ‘to have this decision and any
measures imposed in consequence thereof reviewed by a
higher competent, independent and impartial authority or
judicial body according to law,’ which is protected by the
Child Protection Law of 1995. In 2008, Tunisia withdrew
the reservations with regard to Articles 2 and 7 CRC. The
reservation with regard to Article 2, that protects the
equal treatment of children, provided that this article
‘may not impede implementation of the provisions of its
national legislation concerning personal
status,
particularly in relation to marriage and inheritance
rights.’ The reservation referred to the discrimination
against illegitimate children. The reservation with regard
to Article 7, that provides for the right to be registered
immediately after birth and to have a name, a nationality
and as far as possible, the right to know and be cared for
by his or her parents, provided that this article ‘cannot be
interpreted as prohibiting implementation of the
provisions of national legislation relating to nationality
and, in particular, to cases in which it is forfeited.’ This
article seemingly referred to the impossibility of a mother
to pass on nationality to her child, meaning that children
born out of wedlock remain without a nationality. The
only reservation that remained in force is the one
providing that ‘The Government of the Republic of
Tunisia declares that the Preamble to and the provisions
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of the Convention, in particular article 6, shall not be
interpreted in such a way as to impede the application of
Tunisian legislation concerning voluntary termination of
pregnancy,’ which should be read in relation with the law
legalising abortion.234
According to the Tunisian doctrine, judges can also take
recourse to the Civil Code to fill the lacunae in the PSC.
This code provides for interpretation methods in its
Articles 513-563 CC. These articles provide for very
specified interpretation methods, such as lex posterior
derogat legi anteriori, lex specialis derogat legi generalis, etc.
‘Sharia’ and ‘custom’
Although the PSC does not contain a general Article
referring to additional sources of law, it does make
reference to ‘sharia’ and ‘custom’ in some specific
provisions. The most imminent example is Article 23 PSC,
which describes the rights and duties of the spouses
within marriage. This Article provides that the spouses
should fulfil their marital duties in accordance with
custom (al-‘urf wa-l-‘ada). Moreover, Article 5 PSC
provides that a marriage should not be concluded in
violation of the mawani’ shar‘iyya, which, as we have seen
above, can be translated as ‘sharia impediments’ or ‘legal
impediments’.

234 Article 214 Penal Code as modified by law 65-24 of 1 July 1965 and
Decree-law 73-2 of 26 September 1973 ratified by law 73-57 of 19
November 1973
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Besides the PSC, the former Constitution (that was in
force during the practices observed for this study) seems
to indicate that the ‘sharia’ might be a source of law.
Although the constitution does not provide that the
principles of the sharia are the principal source of law
(such as Article 2 of the Egyptian constitution), and
although indeed, it does not contain any reference to ‘the
sharia’ whatsoever, the preamble states the wish to
remain truthful to Islam, Article 1 provides that Islam is
the state religion, and Article 38 prescribes that the
President is a Muslim. This can indicate that the sharia is
a source of law, because indeed, if the Republic wishes to
remain truthful to Islam, it is only logical that at least in
cases of lacunae, Islamic law is applied.
With regard to the Civil Code, it is important to note that
this code does not mention ‘sharia’ as a source of
interpretation. Moreover, this code provides that ‘custom’
cannot prevail over formal legislation (Article 543 CC). At
the same time however it should be noted that Article 532
provides that ‘the law cannot be attributed another sense
than the one resulting from its expression, grammatical
order, usual significance and the intention of the
legislature’. As the intention of the legislature is a very
vague term, it might leave room to judges to apply sharia:
indeed, if it is the intention of the legislature to act in
accordance with the sharia (see below), then the use of the
sharia as an additional source of law seems to be in
accordance with Article 532 CC.
Section four
Ambivalence
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According to Sana Ben Achour, the ambivalent attitude of
the government causes that judges are insecure about the
question of how they should apply the law and what
sources they should employ. The ambivalence concerns
two issues: the role of sharia in the Tunisian legal order
(can the sharia function as an additional source of law?)
and the state’s intention to enhance women’s rights
(should all laws be interpreted in accordance with this
intention?). It is important to note that clarity on one issue
does not necessarily mean that the other problem is
solved as well: if the state is clear on the fact that the
sharia is the fundamental source of law and no law can be
interpreted in contradiction with this source, it cannot be
concluded that as a consequence, the state’s position visà-vis women’s rights is clear as well: it has been argued
that indeed, sharia is the source of women’s rights, while
others might argue that ‘sharia feminism’ is a contradictio
in terminis.
Sharia
In the political declarations concerning the PSC, the
government repeatedly denied the break with the past.235
On the day of the promulgation of the PSC, the Minister
of Justice Ahmed Mestiri affirmed that the code met the
approval of the religious jurists as it is based on the ‘pure
sources’. Also, Mestiri stressed that the code was based on
the Code Jaït from 1947, a compilation of Hanafi and

235

Sana Ben Achour, 2007a, Nawel Gafsia, 2004, Norma Salem, 1984
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Maliki law that never obtained force of law.236 After the
promulgation of the PSC, the Secretary of State wrote in a
communiqué that ‘the code was inspired by Islamic law
and that the new provisions were issued without going
against Islamic precepts.’237 The promulgation was
followed by a campaign on radio and television where
Bourguiba underlined that the law did not constitute a
rupture with Islam.238 Specifically with regard to the
abolition of polygamy, the Ministry of justice stressed that
this was legitimised by some ‘ulama and Quranic exegesis
(tafsir).239 A decade after the promulgation of the PSC,
Bourguiba stated that all developments were
accomplished ‘in accordance with the teachings of the
Holy Book’.240 In the same period, Minister of Justice

Communiqué of Ahmed Mestiri on 13 August 1956, published in
L’Action, 3 September 1056, no. 65, p. 1. In: Sana Ben Achour, 20052006, p. 58.
237 Sassi Ben Halima, 2005, p. 109. This letter is published in the First
edition of the PSC
238 Sassi Ben Halima, 2005, p. 109.
239 Note of the Ministry of justice, 3 August 1956: ‘We followed the
advice of some ‘ulama with regard to polygamy, as well as what some
exegeses that comment the Saint Verse that concerns this topic admit :
these concluded from it that polygamy is prohibited, both in the light
of the sheer impossibility to realise equity between the female spouses
in practice […], and [in the light of] the harm in our days that are
caused by this practice, namely the jealousy that has pushed a woman
whose husband married a second time to kill her rival.’ Cited in Ali el
Gharbi 1999-2000, p. 35 (in : Stéphane Papi, 2009, p. 217). A similar
argument had been expressed by the Muslim reformer Muhammad
‘Abduh (in: Maurice Borrmans, Statut personnel et famille au Maghreb de
1940 à nos jours, p. 55-56).
240 Speech 1966: ‘Discours prononcé à l’occasion du mouled’, cited in:
Mark A. Tessler, 1978, p. 147
236
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Mestiri pointed out that ‘the Tunisian legislator had been
directly inspired by Islamic precepts as enounced by the
Quran, the hadiths and the fiqh, following a new
conception of ijtihad’.241 Under Ben Ali, the continuity
between the legal and the ‘sharia’ was again underlined.
The National Pact (al-mithaq al-watani, 1989) provided that
‘the reforms that intend to free and emancipate women
are in conformity with very old aspirations in our country
based on a firm rule of ijtihad and on the goals of sharia
and in this sense, they form the proof for the vitality of
Islam and its openness to the demands of time and
evolution.’242 This was repeated in Ben Ali’s speech on the
national woman’s day and 50th anniversary of the PSC (13
August 2006) where he stressed that the PSC had been the
result of ijtihad.243 According to Saida Chaouachi, the
increased religious reference in political discourses
during Ben Ali’s reign is related to the fact that the state
does not have the same legitimacy as it had right after
independence.244 However this may be, Sana Ben Achour
argues that the political statements that present the PSC
as a fruit of ijtihad (interpretation of the sources of the
sharia) are problematic for judges. She argues that if the
government declares the ‘sharia’ as a source of the law, it
is only logical that judges perceive that they should
interpret the legislation in accordance with (their

241 Ahmed Mestiri in Révolution Africaine, no. 157, 29 January 1966, cited
in : Sana Ben Achour 2005-2006, pp. 58, 59
242 Sana Ben Achour, 2001
243 Speech of Ben Ali on 12 August 2006, in Vincent Geisser and Eric
Gobe, 2007, annexe 1.
244 Saida Chaouachi, 1997, p. 207
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perception of) this normative order. If on the other hand
the government would be clear about the ‘secular’
character of the law, denying every relationship with the
‘sharia’, judges would be ascertained that the sharia has
no role in the Tunisian normative order whatsoever.
The ambivalence with regard to the role of the sharia in
the Tunisian legal system is not only due to the
declarations on the relationship between the PSC and the
sharia, by also by a number of legislative measures that
have been issued over the years which reflect an
ambivalence with regard to the government’s intentions
with the role of sharia in the political and legal system.
While the legislature issued a range of provisions
delimiting the role of religion in the political and public
sphere, other measures seem to enhance the intermingling
between the state and religion. Examples of legislation
that delimited the role of religion were mostly issued
right after independence, when Bourguiba abolished the
habus (or waqf, religious endowment)245, included Zaituna
(a mosque and university where the ‘ulama and thus, the
future imams, were trained) as the faculty of theology in
the ‘secular’ Sadiqi College246, nationalised the kuttab

245 Decree of 18 July 1957 abolishing the abolition of the regime of
habus, modifïed and completed by laws 57-53 of 2 November 1957 , 5783 of 31 December 1957, 58-55 of 12 May 1958, 60-25 of 30 November
1960, and 92-44 of 4 May 1992. The law prohibited the establishment of
a habus and installed a commission which abolished existing habus. See
also Zakia Daoud, 1994, p. 28, who argues that the waqf served to
exclude women from the inheritance.
246 1961
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(Quran schools),247 and provided that Quran books could
only be printed or imported through an authorization of
the Prime Minster.248 Under Ben Ali, a law was introduced
(the Mosque Law) that increased State control on
mosques249 and in 2003, an anti-terrorist law was issued
that has formed the basis for a range of sentences against
alleged ‘extremists’ (and other political opponents).250 The
most controversial example however is the circulaire of
1981 prohibits wearing ‘sectarian outfits’, the circulaire
from 1986 that prohibits ‘extremist clothing’ for people
working in educational institutions,251 and the one from
2001 that prohibits ‘extremist clothing’ to students.252

According to the law with regard to Quran schools (1980) the Prime
minister appoints the head of each Quran school and access to these
schools is limited to the head of the school, the children and their
parents. The law also prescribes the maximum amount of hours each
child can attend a Quran school, as well as the topics that are taught
(Arrêtée of 6 September 1980 reorganising the Quranic schools).
248 After consultation of the Commission des livres coraniques: Decree 881962 of 6 December 1988 fixing the composition and the functioning of
the Quranic books commission, and law 88-97 of 18 August 1988 with
regard to Quranic books.
249 Laying down that the State subsidises mosques, that it pays the
salaries of the imams, and that only personnel appointed by the
government may lead activities within the mosques and that mosques
are closed outside the hours of prayer and official ceremonies.
250 For a detailed analysis of this law, see Jean-Philippe Bras, 2005-2006
251 Circulaire of the Prime Minister, no 108, 1981, prohibiting ‘sectarian
outfits’ (l’habit sectaire), Circulaire of the Minister of education, no 102,
1986, prohibiting ‘extremist clothing’ to people working in educational
institutions.
252 Circulaire 35, 2001 prohibits ‘extremist clothing’ to students.
247
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Whereas this range of legislation might justify to denote
Tunisia as a ‘secular State’, a number of other measures
seems to contradict this characterisation. For example, the
instalment of a Ministry of Religious Affairs, a State Mufti
and a High Islamic Council (all during Bourguiba) does
not seem to fit in a ‘secular’ state. Also, the National Pact
(al-mithaq al-watani) that inaugurated Ben Ali’s reign,
seems to contradict the ‘secular’ character of the Tunisian
Republic, as it presented Islam as the axis of Tunisian
identity. Moreover, the State introduced a religious radio
channel (radio Zaitouna), a religious television channel
(Hannibal TV), as well as an Islamic bank (Zaitouna) (all
this happened during Ben Ali’s reign).253 As a
consequence, it is unclear to what extent Tunisia is a
‘secular’ Republic. According to Ben Achour, this causes
insecurity with judges, because, she argues, if Tunisia
would be a straightforward ‘secular’ Republic, judges
would understand that it is not done to apply the sharia
in order to interpret ‘secular’ legislation.
The ambivalence with regard to the role of the sharia in
the political and legal system is connected to the
government’s search for legitimacy. It has been argued
that in those instances where the division between
religion and state is blurred, this is the result of an
instrumentalisation of Islam to gain legitimacy. But there
are other reasons as well. First, Gobe and Geisser argue
that measures such as religious television channels aim to

253 Radio Zaituna and Zaituna bank were owned by Sakhr Materi, Ben
Ali’s son in law, who fled in his private jet to a Gulf State after 14
January 2011.
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introduce an ´islam du juste milieu´, that counters ‘extreme’
forms of Islam.254 And second, measures such as the
instalment of a ministry of religious affairs and to allow
Ennahda a position in the political sphere serves to bring
religious activities under direct state control.’255 In the
past years, this ambivalence was symbolised by the state’s
position with regard to the hijab.256 Prohibited since 1981
as a ‘habit sectaire’, Ben Ali’s regime fiercely repressed all
Islamic dress in the years 1990-1992.257 But since the years
2000, Tunisia has been witnessing a rapid increase in the
visibility of the hijab:258 even university professors wear
the hijab, as well as one of the judges in the CFI Tunis. But
it goes further: in Bab el-Khadra in Tunis, a mosque of the
forbidden Tablighi Jama‘at (in accordance with the idea
that the government promotes an islam du juste milieu, all
sects are forbidden as they would be ‘Islamists’) is
situated, visited by many people from the
neighbourhood. The men have beards and wear the jilab
(men), women wear the hijab, a niqab, and some even
cover their eyes. The neighbourhood is absolutely packed
with police and of course, the police know where this
mosque is, as well as the names of the people who visit it.
These are signs that the government does not maintain

Vincent Geiser and Eric Gobe, 2007, p. 350 : ‘l’islam du juste milieu’.
C.H. Moore, 1965, p. 50
256 See for example M.M. Charrad, 1998
257 Eric Gobe and Vincent Geisser, 2007
258 Eric Gobe and Vincent Geisser, 2007
254
255
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the law.259 At the same time however, the government
repeatedly showed its hijabophobia in official discourses.
Feminism
Although Sana Ben Achour only mentions the
ambivalence on the role of sharia as a source of insecurity
for judges, the same might be said of the political position
with regard to the enhancements of women’s rights. On
the one hand, the Tunisian legislature issued a number of
laws to accentuate its adherence to women’s rights, which
might make judges confident that in case of lacunae, the
intention of the legislature is to enhance women’s rights.
But at the same time, the government repeatedly
refrained from taking the enhancement of women’s rights
a step further, which, according to Sana Ben Achour, is
again an issue of political legitimacy: the government
wants to present itself as ‘feminist’, but too much
feminism might harm political legitimacy.260 As a result,
the government strongly defends the so-called ‘state
feminism’, leading to the severe oppression of every
faction who wishes to delimit or expand the existing
feminism.
Although the PSC is probably the most widely known
result of Tunisia’s ‘feminist’ politics, there is a number of
other laws that brought about the enhancement of

259 According to Gobe and Geisser, the government did not cease to
maintain the law, but the Islamic dress persists despite repression.
260 See also Emma C. Murphy, 2003, and Aziza Medimegh Dargouth,
2000
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women’s rights.261 For example, the 1957 election code
granted women active voting rights (passive voting rights
followed in 1969)262, a change in inheritance law was
issued in 1959 to the benefit of women,263 and in 1966 a
Labour Code was issued that guaranteed women
‘equality in chances and treatment in matters of work and
profession’.264 A programme of family planning was
introduced, legalising the import of condoms265, and
abortion of the fifth child with the husband’s consent
(1965)266; in 1973 offices of family planning were installed
and all abortion was completely legalised up to three
months.267 In 1968, Tunisia ratified CEDAW (with
reservations), after which the provision that adultery was
only punishable for women, was abrogated (1968).268 In
1980 a decree was issued underlining that everyone has a
right to education, without distinction between the
sexes.269 After Ben Ali came to power, the UN Convention

See Lucie Pruvost, 1968
On the consequence with regard to women’s political participation,
see Susan Waltz, 2002.
263 Law no 59-77 from 19 June 1959 provided that the girl can inherit
via her predeceased father, and a widow can inherit the full
inheritance in the absence of children (radd). See Jules Roussier, 1960.
264 Alia Gana 2007. Since July 1993, Article 234 of the Tunisian Penal
Code sanctions violation of the non-discrimination principle in labour
relations; Saida Chaouachi, 1997, p. 199. On the participation of
women on the Tunisian labour market, see Salma Zouari-Bouattour,
2000.
265 Law 61-7 of 9 January 1961
266 Law 65-24 of 1 July 1965
267 Article 214 Penal Code. Decree law 73-2 of 26 September 1973.
268 Law 68-1, 8 March 1968
269 Decree 80-954 of 19 July 1980, in: Saida Chaouachi, 1997, p. 197
261
262
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for the Rights of the Child was ratified (1992) and a
change in the labour code in the same year underlining
the principle of non-discrimination between men and
women.270 A research centre concerning women (CREDIF)
was set up,271 as well as a commission to evaluate the PSC,
and some of its proposals were inserted in the law in
1993, such as the abolition of the wife’s obligation to
obedience (Article 23 PSC).272 A secretary of state was
installed concerning women and the family, later
transformed into a ministry,273 a fund was created to
secure payment of maintenance after divorce,274 and the
provision that a crime passionnel received significantly less
punishment than other murder cases (Article 207 CP old),
was abolished.275 Likewise, a provision was issued that
provided that the Tunisian mother married to a foreigner
could pass the Tunisian nationality to her child, albeit
with her husband’s consent.276 In 1995, the Child
Protection Code was issued,277 followed by a law

Alia Gana, 2007
Centre de recherche, de documentation et d’information sur les femmes,
founded in 1991
272 Law 93-74 of 12 July 1993
273 Secrétariat d’Etat à la femme et à la famille (August 1992), transformed
into the Ministère des affaires de la femme, de la famille, des enfants et des
personnes âgées (August 1993). In 1997, a Secrétariat de l’état auprès du
premier ministre chargé de la femme et de la famille was installed as well
(decree of 7 December 1997).
274 Law no 1993-0065, 5 July 1993
275 Law no 93-72
276 Law of 23 July 1993, Article 12 of the Nationality Code. See
Mohamed Charfi, 1975, on the situation before 1993 and Mounira M.
Charrad, 2000b on the situation after.
277 Law no 95-92, 9 November 1995
270
271
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regulating the optional community of goods within
marriage in 1998,278 and a law concerning children born
outside marriage in the same year279. The provision that
women need their husband’s consent to sign a labour
contract was abrogated in 2000.280 In 2004, sexual
harassment was made punishable,281 in 2007 the
minimum marriage age was set on 18 for both boys and
girls,282 and since 2008, the mother who has custody over
her children can stay in the marital home after divorce.283
For some factions in society the féminisme d’état went too
far or not far enough: it met with resistance.284 In the
1970s, political and politicised organisations started to
critique Bourguiba’s rule, and some of the critique
concerned personal status law and related issues. Sana
Ben Achour concludes that a ‘political feminism’
emerged, that ‘confronted the political powers with an
autonomous view on feminism.’285 For example, the
Mouvement de Tendance Islamiste (later Ennahda) called for
reform of the PSC (1977)286 and eight years later, called for
a referendum on the PSC and the reintroduction of
polygamy, arguing that the PSC has led to huge problems

Article 11 CSP and law no 98-91 of 9 November 1998
Law no 98-75, 28 October 1998, amended by law no 2003-51, 7 July
2003
280 Article 831 COC, abrogated by law no 2000-17 of 7 February 2000
281 Law no 20 2004-74, 2 August 2004
282 Law no 2007-33, 14 May 2007
283 Law no 2008-20, 4 March 2008
284 Zakia Daoud, 1993, p. 103.
285 Sana Ben Achour, 2001
286 Zakia Daoud, 1994, p. 30
278
279

96

within the families and has caused that divorce rates
augmented from 4.000 to 6.000 in to 12.000 per year.287 In
1988, after Ben Ali came to power, some actors called in a
petition for a greater presence of Islam in legislation.288
Other examples of organised contestations of state
feminism are formed by the Ligue Tunisienne des Droits de
l’Homme (LTDH)289 and the women’s organisation Femmes
Démocrates.290 These factions formulated their critique on
government policies in terms of human and women’s
rights. Also, some ad hoc and more structural women’s
and feminist think-tanks emerged, such as the Club
d’Etude de la condition de la femme du club culturel Tahar al
Haddad (1978-1984), the Festival de Tabarka (summer 1979),
la commission syndicale femmes in the syndicate UGTT
(1981), the women’s rights commission within the LTDH
(1985)291, and Collectif Maghreb Égalité (1995).292 ATFD
called for the abolition of the reservations to CEDAW and

Zakia Daoud, 1993, p. 93
Essabah, February 1988, in: Yadh Ben Achour, 1990a, p. 69
289 Founded in 1976, abolished between 1992 and 1993
290 Founded in 1982 and legalised in 1989 as the Association Tunisienne
des Femmes Démocrates (ATFD)
291 Sana Ben Achour, 2001. Other women’s organisations that emerged
in the same period were the Tunisian branch of the Movement mondial
des mères (MMM) (1992), the Chambre nationale des femmes chefs
d’entreprise (1990), the Association de promotion des projets économiques
pour la femme (1990), and the women’s organisations Allysa in
Hammamet en Faouzia Kallel in Nabeul. See Saida Chaouachi, 1997, p.
206. See also Antimo L. Farro, 1997
292 This group of women’s organisations from Tunisia, Morocco and
Algeria formulated a proposition for egalitarian personal status law
1995.
287
288
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CRC293, pointed at the lacunae in the PSC294, argued for
the introduction of an effective system of a community of
goods within marriage295 and in October 1999 a special
commission was installed to campaign for equal
inheritance rights.296
Despite these contestations, the government cautiously
protected its feminist politics, in the sense that it delimits
carefully how far feminism should and can go.297
Although the Femmes démocrates (now Association
Tunisienne des Femmes Démocrates, ATFD)298 and AFTURD
(Association des Femmes Tunisiennes pour la Recherche et la

Actes de la table ronde sur la décennie de la convention de Copenhague
1979-1989, ‘Pour l’égalité entre les sexes et l’élimination de toutes les
formes de discrimination à l’égard des femmes’, Brochure,
Commission Juridique, ATFD, 6 January 1990, and Actes de la journée
nationale sur les droits des petites filles, ATFD, 9 November 1996,
(Archives ATFD). In : Sana Ben Achour, 2001. Declarations and
reservations to the CRC were withdrawn in 2002 and 2008, except the
one with regard to abortion (as Tunisia legalised abortion). The
reservations to CEDAW have as yet remained unchanged.
294 Actes de la journée d’évaluation des réformes de 1993, ATFD, August
1993, and declaration of 13 août 1993, (Archives ATFD). In : Sana Ben
Achour, 2001.
295 Actes de la table ronde sur les régimes des biens entre époux, Tunis, 20
juin 1998 (Archives ATFD). In : Sana Ben Achour, 2001. The current
provisions only provide for a community of real estate acquired
during marriage.
296 Documents of the Inheritance commission (Archives ATFD). In :
Sana Ben Achour, 2001. On female resistance against the state
feminism, see also Sophie Ferchaoui, 2000.
297 See Sana Ben Achour, 2001. See also Sophie Bessis, 2004.
298 This happened in 1989, together with the legalisation of AFTURD
(Association des femmes tunisiennes pour la recherche et le développement)
293
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Documentation) were legalised, they were severely
oppressed. The regimes of both Bourguiba and Ben Ali
censured the press and academia and put forward Stateapproved notions of feminism in the press, on the
television and on academic conferences. The official
institutions dealing with gender equality (such as the
Ministry for women and the family, the Commission
nationale femme et développement (1991), the Conseil national
de la femme et de la famille (1992)299, and the state’s official
women’s rights organisation UNFT300) only address topics
that are not considered taboo and promote the state’s
feminism. At conferences on women’s rights organised by
the official institutions, cautiously appointed state
officials talk about the Tunisian situation within the limits
set by the government. Similarly, on an international
conference in Gammarth (suburb of Tunis) on personal
status law in the Maghreb (June 2009) organised by UNFT
and headed by Soukaina Bouraoui, Tunisian judges
underlined the gender equality in Tunisian personal
status law, clearly evading critical questions from the
audience.301 When the conference was divided into
working groups, I addressed the possibility that in
practice, the access to divorce is not equal for men and
women. One of the Tunisian judges I knew from court
crudely told me to remain quiet. The press only address
those topics that are not politically declared ‘taboo’ and

Installed in 1993, 1991 and 1992 respectively.
Union Nationale des Femmes Tunisiennes. Founded in 1959, this
organisation forms part of the RCD.
301 Such as voiced by Hafidha Chékir, a jurist and women’s rights
activist present at the conference.
299
300
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articles and television programmes that address the gaps
in the féminisme d’état are censured. For example, an
article in Réalités (2008) on divorce points out that equal
divorce rights in the PSC did not cause increased divorce
rates, thus clearly responding to rumours that over 50 %
of Tunisian marriages ends in divorce, rumours that
could cause critique on the PSC.302 For example, the
independent magazine An-Nissa (‘Women’, 1984), that
constituted a forum for feminist critique303, disappeared
after 8 issues on women’s oppression, rape, bayt al-ta‘a
(‘house of obedience’)304, and domestic violence.305
Likewise, conferences that address the limits of the
féminisme d’état are censured. Persons who want to
address other topics are banned from these gatherings.
For example, at the conference organised to celebrate 50
years of the personal status code (also held in 2009), alAnnabi, a lawyer and a son of one of the drafters of the
PSC, was invited to give a lecture. When he declared that
he intended to address the fact that over 50 % of Tunisian

‘Les fausses idées sur le divorce’, in : Réalités, no. 117, 17-23 July
2008. Similarly, an article published in Revue de jurisprudence et de
legislation underlines the positive points of the personal status law,
clearly remaining within the limits of the state feminism (Jaouida
Guiga, 1996).
303 Ilhem Marzouki, 1993, p. 258
304 The ‘house of obedience’ is a notion that is codified for example in
Jordan (1976 Jordan Law of Personal Status), meaning that if the wife
leaves the marital home, the husband can force her to come back. In
Tunisia, the wife cannot be forced by the police, but according to
jurisprudence, the husband can suspend his maintenance obligation.
See Nébiha Mezghani, 1984.
305 Sana Ben Achour, 2001. The journal was issued by the Club Tahar
Haddad
302
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marriages ends in divorce, he was told that he was not
welcome. At a seminar on the rights of illegitimate
children organised by association Amel, the speakers and
organisers pointed out to me that policemen had asked
them what they were doing, what topics would be
addressed and who would attend.306 At this conference I
exchanged contact details with Yosra Frauss who had
mentioned some court decisions in her talk that were
interesting for my study. The first time I called her, she
told me to call her back the next day, and after this brief
phone call, she has never answered the phone to me again
– possibly to prevent repercussions that any contact with
a foreign researcher might have. This is understandable in
the light of the fact that until 14 January 2011, the
president of the ATFD, Sana Ben Achour, was constantly
surveilled, as was another member of the same
organisation, the lawyer Bouchra Bel Haj Hamida. Fear to
give unwished information also seemed to influence
government officials’ discourses (I come back on this
topic with regard to judges below). In an interview with
the head of Association Beity, a home for pregnant single

Hôtel Belvédère, Tunis, 19 June 2009. The conference treated the
possibility to use Article 11 PSC, that enables husband and wife to
insert additional conditions into the marriage contract (such as a
community of goods), in cases where a single mother gets married: in
this case, it was argued, she should be encouraged to stipulate that he
treats her and her child well. This would be necessary as in such cases,
men do not respect their wife and maltreat her because she was a
single mother, and they do not take care of the child. Speakers were a
member of Amel who works as a psychologist in home for single
mothers, and the guest speaker Yosra Frauss, a lawyer who is also
connected to AFTURD. There were not many people present.
306
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mothers and their newborn children in Gafsa, I asked
how many of these pregnancies were the result of rape.
‘None’, he replied, following the official discourse that
there is no rape in Tunisia.307 In the same vein, when I was
violently attacked myself by three men, I told the police
how afraid I had been that they would rape me. They
replied: ‘There is no such thing as rape in Tunisia’.308
Section five
Female judges and the ‘emancipative potential of the
law’
Sana Ben Achour stated that in the light of the
ambivalence signalled by the government, female judges
are taking a stance: they apply the law in a gender neutral
way, as is witnessed by the decisions of 1999 and 2000 in
the field of mixed marriage.309 In this section, I will
elaborate on this statement, but before I do so, I should
give some inside information about the Tunisian
judiciary: division of competence, judicial independence,
and the introduction of women in the Tunisian judiciary.
Judicial competence
The constitution of 1957 provides for the basis of the
attribution of adjudicative powers, further developed by
Law 67-29 of 14 July 1967 with regard to the judicial

Interview on 2 February 2009
This happened in Tunis on 6 October 2008; the discussions with
several police officers took place in the week that followed.
309 Sana Ben Achour, 2007a and b
307
308

102

organisation, the superior council and the status of the
judiciary, amended significantly in 2005. Adjudicative
powers are with the Cantonal Courts, Courts of First
Instance, Courts of Appeal and a Court of Cassation, as
well as an Administrative Court and a Real Estate Court.
A High Court is established in case of high treason
(Article 68 Constitution). The Security Court has been
declared unconstitutional in 1985.310 With regard to the
division of competence, I delimit my description to those
fields of law that form the subject of this study: divorce
and its consequences.
The Cantonal Courts are competent in conflicts over
maintenance, as well as adoption cases and drawing up
the list of heirs. The penal judge at the Cantonal Court
decides in cases of unmarried cohabitation and
polygamy. CFI’s are competent in cases concerning
marriage and divorce, and paternity, as well as in appeal
against decisions of the Cantonal Court. The penal
division of the Court of First Instance is competent in
cases of adultery and sexual relations with a minor. In
1993, a special Family and Children Division was
installed at all Courts of First Instance.311 The division
consists of the following functions: a Family Judge, a
Family Judge for endangered children, and a Children’s
Judge in penal cases, as well as an assistant public
prosecutor in family cases that have a penal aspect (nonpayment of maintenance and domestic violence) and an
assistant public prosecutor in penal cases against

310
311

Administrative Court, 1985, see Yadh Ben Achour, 1992, pp. 47-8
Law no 93-74, 12 July 1993
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children. The Family Judge presides the Family Chamber
(three members in total) that is competent in cases
concerning divorce and paternity. Besides, he (or she)
presides reconciliation sessions in cases of divorce,
together with other vice-présidents who are appointed as a
reconciliation judge. Here, the judge tries to reconcile the
couple and takes provisional measures. The Family Judge
is also competent to revise the provisional measures and
decides as a single judge in appeal in maintenance cases
decided by the Cantonal Court. The Family Judge for
endangered children applies the civil part of the 1995 law
for the protection of children.312 These cases concern
custody. He or she is a single judge, and is assisted by a
representative of the Child Protection Brigade.
Judicial independence
In his article on the conditions for an anthropology of law
in the Arab world, Bernard Botiveau underlines that it
should be kept in mind that the judiciary in this region is
very close to the political powers.313 This is also true for
Tunisia, where Eric Gobe writes that: ‘justice in Tunisia is
intensely put into service to assure the continuity and the
reproduction of the authoritarian regime, [and] judges
are the key actors of the institution of repression.’314

Law 95-92 of 9 November 1995
Bernard Botiveau, 1996. It should be noted here that the same has
been argued with regard to countries in other parts of the world, such
as the United States. See Martin M. Shapiro, 1986.
314 Eric Gobe et Michaël Béchir Ayari, 2007. See also Rafaa Ben Achour
on the Rule of Law in Tunisia (Rafaa Ben Achour, 1995).
312
313
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True, Article 65 of the constitution provides that the
judiciary is independent, and Article 23 of the Law
concerning the judiciary (1967, amended numerous times)
provides that ‘Judges should adjudicate with impartiality,
without any considerations for persons or interests’.
However, there is one important indication that the
Tunisian judiciary is not independent at all: the body that
decides on the sanction of judges forms part of the
government.315 The sanction structures, varying from
criminal prosecution, transfer, disciplinary sanctions and
discharge, are imposed by the Conseil Supérieur de la
Magistrature (CSM).316 The latter is headed by the
President of the Republic, the Minister of Justice, and the
President of the Court of Cassation.317 Moreover, appeal
to a transfer decision is not only significantly limited,318
the body who decides on the appeal actually forms part of
the CSM itself319 while in some cases, it is the President
who is competent to decide.320

With lawyers on the other hand, Gobe witnesses an ‘autonomie
professionnelle’ (Eric Gobe, 2007).
316 Criminal prosecution depends on the CSM’s consent (Article 22,
Law no 67-29 concerning the judiciary), the CSM or, in exceptional
cases, the Minister of Justice decides on the transfer of judges (Article
14 of Law no 67-29 concerning the judiciary, as amended by law no 8579 of 11 August 1985), and the CSM imposes the disciplinary sanctions
(Articles 50-60, Law no 67-29 concerning the judiciary).
317 Article 6, Law no 67-29 concerning the judiciary
318 Law 2005-81, amending Law no 67-29 concerning the judiciary
319 Law 2005-81, amending no Law 67-29 concerning the judiciary
320 Article 61 (new), introduced by law 91-9, modifying Law no 67-29
concerning the judiciary
315
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That the Tunisian judiciary is not independent was
confirmed on a number of occasions. When the measures
that intensify the government’s control on the judiciary
were contested by the (independent) Association of
Tunisian Judges (Association des magistrats tunisiens,
AMT), this organisation was abolished.321 Similarly, when
lawyer Hamma Hammami was to publish a report on the
(non-existent) independence of the Tunisian judiciary, his
office was set on fire, destroying the manuscript.322
The instrumentalisation of the judicial system can have
many different features.323 First, the judiciary can be
utilized to punish someone for politically unaccepted
behaviour, as was the case in the affaire Ben Brik.324 This
is especially possible in the field of penal law, a field I did
not study thoroughly. Second, instrumentalisation of the
judiciary can mark personal status law when for example
politically influential persons are involved in a personal
status case and the judge, being dependent on the
government, issues a decision that is contrary to the law,
to the benefit of the influential figure. Third, the
dependence of the judiciary vis-à-vis the government can

The association was abolished on 29 August 2005. See: Campus
ouvert, 1 sept 2005
322 Vincent Geisser and Eric Gobe, 2008, p. 372
323 See also Martin M. Shapiro on courts in authoritarian regimes, 2008,
and Peter H. Salomon, 2007.
324 Taoufik Ben Brik, who writes about the regime, was condemned to
six months imprisonment after he (jokingly) presented himself as a
candidate for the presidential elections in 2009. According to him, he
was violently attacked by a woman (a police officer) who then ‘filed a
complaint’ for aggression. See Eric Gobe, 2007.
321
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have repercussions on the extent to which judges are
inclined to deviate from official discourses, the féminisme
d’état.
With regard to the second point, I should underline that I
never personally witnessed something like this
happening, although I might have witnessed the start of
it. In one case, where the wife of a minister filed for
divorce, I observed the reconciliation session. The couple
had been living separately for fifteen years, and the
woman had always stayed in the marital home, with their
now 40 year old daughter who was mentally ill. At the
reconciliation session the husband was absent, and the
woman started to cry, telling the judge that the husband
had recently sold the house. The judge told her that this
was illegal, as the law provides that she can live there
after divorce, and expressed his surprise that the
woman’s lawyer had not pointed this out.325 The judge
called the lawyer in the office, and asked the woman and
me to step out. This was the only time that the judge
asked me to leave her alone with a lawyer, and this might
have been as they wanted to discuss something illegal.326
With regard to the third point, it should be noted that
when the judge at the CFI Tunis Mokhtar Yahyaoui
denounced the instrumentalisation of feminism and
family law as a mere matter of propaganda, he was
dismissed.327 However, I should underline that it is

Law 2008-20 of 4 March 2008
Reconciliation session 5 November 2008
327 Vincent Geisser and Eric Gobe, 2007.
325
326
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difficult to discern if a judge deviates from the official
discourse or not. Of course, if all judges always clearly
apply sharia without any reference to legislation
whatsoever, they clearly deviate from the official
discourse of the Rule of Law. If, on the other hand, judges
would start to discard Tunisian (and Islamic) inheritance
law, this might show their independence with regard to
the official discourse as well. But in all situations between
these two poles, it is difficult to decide whether they
violate the intention of the government, as the official
discourse is very fluid and ambivalent, and the
government does not pronounce itself on one specific
matter in a very clear way, as this would meet with
resistance.
Female judges
That women can be a judge in Tunisia has not always
been evident; this is only the case since the judicial year
1967-1968. Elise Hélin, who examined the feminisation of
the Tunisian judiciary in the 1990s, found that Tunisian
female law students are tempted to become a judge
because they can combine it with ‘taking care of their
family’: court sessions are mostly in the mornings, leaving
the afternoons for work from home which can be
combined, according to these students, with care-taking
duties. This advantage was confirmed by one of the two
Family Judges at the CFI Tunis.328 As a result, in 2005, 28
% of the Tunisian judges were women. Out of the judges
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Elise Hélin, 1995, pp. 99-100
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dealing with personal status cases at the CFI Tunis,
almost all were women: both Family Chambers were
women-only, the Family Judge for endangered children
was a woman, and 6 out of 8 reconciliation judges were
women too. However, this is not true for the whole of
Tunisia: out of the four other Courts of first Instance I
visited (Sousse, Sfax, Gafsa and Le Kef), only one Family
Judge was a woman (in Sousse); all other three were men.
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Chapter two
A description of the divorce procedure
The decisions from 2008 and 2009 and the reconciliation
sessions observed show that there are three ways of
divorce: divorce with mutual consent, divorce on the
grounds of harm inflicted by the other spouse, and
divorce without grounds.329 As marriages are only valid if
they are registered in accordance with the Code of Civil
Status (involving registration on the birth certificates of
the spouses)330, the nullification of a marriage can only be
done by the court331 (involving a summons to the civil
servant to register the divorce in the registers and on the
birth certificates of the spouses).332
The reasons for a plaintiff333 to file for a particular type of
divorce can be deducted from the judicial practices
described in the following chapters. A plaintiff can file for

This is in conformity with Article 31 par. 1 PSC, which provides that
the court pronounces divorce in case of mutual consent of the spouses
(bi-ttaradi), on demand of one of the spouses on the grounds of harm
(darar), or on demand of one of the spouse tout court (without
grounds).
330 In accordance with Articles 31-39 Code of Civil Status. Unregistered
marriages (so-called ‘urfi-marriages or customary marriages) are
prohibited and punishable with 3 months imprisonment Article 36 par.
1 CCS). According to the Family Judge in Gafsa (south Tunisia), people
still contract ‘urfi-marriages in this region (interview with the Family
Judge at the CFI Gafsa, 2 February 2009) .
331 Article 30 PSC: ‘The divorce cannot take place outside court.’
332 In accordance with Articles 40-42 Code of Civil Status
333 I use this term instead of ‘petitioner’ as the court decisions employ
the Arabic term mudda‘in.
329
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divorce for harm because if the demand is granted, the
court shall not require that the plaintiff pays damages, but
might even convict the defendant to pay. A reason to file
for divorce without grounds is that no harm can be
established. In this case, it is generally the plaintiff who
pays damages to the defendant. A reason to file for
divorce with mutual consent is that in this case, none of
the spouses pays damages.
A standard case of divorce as witnessed in reconciliation
sessions and court decisions proceeds as follows. The
plaintiff or his/her lawyer (in divorce cases court
representation is not required)334 files a petition for
divorce to the Court of First Instance335, and the court
clerk fixes a date for the first reconciliation session (jalsa
sulhiyya). The petition, containing the date and place of
the first session, is summoned to the defendant by a
bailiff.336
The reconciliation session

In accordance with Article 68 par. 1 Code of Civil and Commercial
Procedure, as modified by law 86-87 of 1 September 1986. Indeed, I
observed that some litigants are not represented by a lawyer at all,
while others are represented either from the beginning of the divorce
proceedings or only from the moment where the case is transferred to
the Family Chamber.
335 In conformity with Article 69 CCCP as modified by law 86-87 of 1
September 1986.
336 In conformity with Article 70 CCCP as modified by law 86-87 of 1
September 1986 and law 2002-82 of 3 August 2002. For the contents of
the summons, see Article 6 CCCP as amended by law 2002-82 of 3
August 2002.
334
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The reconciliation sessions are held in one of the offices in
the special Family and Children division of the CFI (the
division was installed in 1993)337, or in the office of the
Family Judge. All couples are expected at 9 o’clock of a
particular day in the waiting room of the Family and
Children division of the court, where they check the list
with the names of the couples summoned that morning
and the room numbers of the sessions.
Every morning, from Monday to Saturday, two to four
reconciliation judges preside 10 to 15 sessions each. A
little after 9 o’clock, the clerk brings every reconciliation
judge his or her pile of files to be treated that morning, in
the order of the list established by the guard. Every file
contains one standard formulary for the reconciliation
judge to fill out during the session. The pile also contains
a list with dates for the next reconciliation session or the
court hearing.338 The guard calls out the names of the
couple whose turn it is to enter the judge’s office. At the
end of the morning, the clerk fetches the pile of files. The
reconciliation sessions are presided by a Family Judge
(the vice-président of the Family Chamber) or another
reconciliation judge.339 The reconciliation sessions take

Law no 93-74 of 12 July 1993
For example: case numbers beginning with 6 have their next
reconciliation session on 12 March, and those beginning with 7 on 13
March; the court hearing is on 22 March.
339 At smaller CFI’s, the Family Judge is the only reconciliation judge,
but at the CFI Tunis there are eight reconciliation judges: 2 Family
Judges and 6 other vice-présidents.
337
338
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place behind closed doors; neither a scribe nor a lawyer
nor family members of the couple are allowed to be
present.340 The sessions are relatively informal, in the
sense that the judge is not wearing a robe, and that the
spouses sit in comfortable chairs opposite the judge.341 If
the couple has children, they are obliged to attend three
reconciliation sessions, with an interval of 30 days each342,
unless they filed for divorce with mutual consent, in
which case only one session is obligatory.343
Reconciliation sessions are held in Tunisian Arabic,
sometimes mixed with French. If one of the spouses does
not speak Tunisian Arabic, the reconciliation judge might
require the presence of a translator.344

This practice is in conformity with Article 32 par. 5 PSC.
At the CFI Sfax, the reconciliation judge even sits between them.
Interview Family Judge at the CFI Sfax, 31 January 2009. However,
there was one reconciliation judge at the CFI Tunis (who is not a
Family Judge but a vice-président of the civil chamber) who positioned
the chairs at the opposite side of the room, far away from the judge.
The same was true for the Family Judge in Le Kef, where the litigants
almost had to scream to reach the judge. Interview with the Family
Judge in Le Kef, 4 February 2009.
342 In conformity with Article 32 par. 4 PSC.
343 In accordance with Article 32 par. 10 PSC. However, a reconciliation
judge pointed out to me that in principle, the couple has three sessions;
they only have one session if they ask for it (16 April 2009).
344 This seemed to be to the discretion of the judge. One reconciliation
judge insisted on this, even if the couple spoke French, while one of the
Family Judges did not mention this obligation if the parties spoke
French (reconciliation session CFI Tunis 16 April 2009: the lawyers are
translating because ‘What if I didn’t understand French?’).
340
341
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If one of the spouses is absent during the session, and this
is the plaintiff, the session is annulled and the case is
directly transferred to the court session. If the defendant
is absent, the judge begins by asking for the ‘red paper’
(waraqa hamra), which proves that he or she has been
correctly summoned. If the defendant has not been
summoned, the reconciliation session is postponed.345 If
he or she is absent but has been summoned in person, and
the couple does not have any children, the reconciliation
session takes place in the absence of the defendant and
the file is transferred to the court hearing (jalsa hukmiyya)
directly afterwards. If the defendant was not summoned
in person or if the couple has children, the defendant will
be summoned to attend the second session, but the first
session takes place in the absence of the defendant. If both
spouses are present or if the defendant is absent but was
correctly summoned, the reconciliation judge begins with
some formalities. The reconciliation judge asks the
spouses to show their ID card346 or their passport, writing
down their names, dates of birth, address and IDnumbers on the standard formulary for reconciliation
sessions.347 These formularies differ from one court to

345 Article 32 par. 3 PSC requires that the reconciliation judge will do
everything possible to assure that the defendant is summoned.
346 Or a copy
347 If one of the parties does not bring his/her ID card (or a copy of this,
or a passport), the session is postponed. In cases where the party does
not have an ID, the judge calls in a witness to testify to the spouse’s
identity (reconciliation session 11 December 2008: the wife, born in
1983 and from Algerian origin, does not have an ID-card; her friend
enters the office to testify to the woman’s identity).
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another.348 At the CFI Tunis, the reconciliation judge fills
out the following data: level of education, job, income,
names of the children and their date of birth, as well as
whether or not the spouses are related to each other
(qaraba), whether this is their first marriage and, if not,
how the previous marriage ended (by divorce or death of
the spouse).349 The latter two questions are asked for the
‘sondages’ (statistics), as a Family Judge told me.350
As soon as these formalities are over and done with, the
reconciliation judge invites the person who filed for
divorce to explain why he/she filed for divorce and the
other spouse351 is given the opportunity to reply. This
seemed to have a double function: to enable the
reconciliation judge to try and reconcile the couple, and to
gather material that might serve as evidence in the
divorce case.352 The reconciliation judges’ effort to

I compared the standard form of the CFI Tunis with the form of the
CFI Le Kef (February 2009) and I obtained information on the form at
the CFI Ben Arous from a fellow PhD student, Sarah Vincent-Grosso
(December 2008).
349 At the CFI in Ben Arous the reconciliation judge asks how the
couple contracted marriage: at the municipality or in front of two
notaries (Article 31 par. 1 Code of Civil Status provides for both
possibilities).
350 Reconciliation judge CFI Tunis 18 June 2009. I have never seen any
of its results nor did I ever hear that these statistics actually exist.
351 In cases of divorce without grounds or divorce for harm, the other
spouse is the defendant; in cases of divorce with mutual consent, the
other spouse is a co-plaintiff.
352 If the parties accused each other of ‘bad behaviour’, these
accusations could play a role in the outcome of the case as they might
influence the amount of damages awarded. See paragraph 2.
348
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reconcile differed from one case to another: in cases
where children were involved, the judge would invoke
their interest, stating things like: ‘realise that you will only
lose 50 % while they will lose 100%’.353 Otherwise,
reconciliation judges could state things like ‘people accept
a widow, they do not accept a divorcee’354. In one case, the
judge told the spouses: ‘Go shopping together on
Sundays!’.355 In some cases, the judge would not try and
reconcile the couple, and some judges pointed out to me
that they only try to reconcile the couple when they have
the idea that this is still possible.356 Sometimes, this idea
seemed to be based on a bias; this was especially the case
if the wife was Tunisian and the husband came from
another Arab country.357 I also observed that
reconciliation judges tried to convince the defendant to

For example, reconciliation session CFI Tunis 23 April 2009.
Reconciliation session CFI Tunis 8 January 2009. In another session,
the reconciliation judge said to the man: ‘why would you divorce her,
she is a widow!’ (reconciliation session CFI Tunis 13 April 2009)
355 Reconciliation session CFI Tunis 19 May 2009. In one session, the
judge referred to the fact that the wife was wearing the hijab, saying ‘In
your din (religion)…’ (reconciliation session CFI Tunis 16 April 2009).
In another session, the judge said: ‘Divorce is the beginning of
psychological problems.’ (reconciliation session CFI Tunis 23 April
2009). In two cases where the reason for divorce was the wife’s
infertility the judge pointed at the techniques saying: ‘Shortly,
infertility will not exist anymore.’ (reconciliation sessions CFI Tunis 8
and 21 January 2009).
356 Reconciliation judge CFI Tunis 16 April 2009 and 19 May 2009
357 For example reconciliation session CFI Tunis 11 August 2009: ‘Why
did you marry an Algerian?’, and 21 May 2009: ‘Why did you marry
an Egyptian? Are Tunisian men not good enough?’
353
354
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agree with the divorce so that the case could be changed
into divorce with mutual consent (b-ittaradi).358
I witnessed that many reconciliation sessions are
characterised by the same discussions between the
spouses, or between one of the spouses and the judge.
The discussions start already when the judge is still filling
out the standard questions, as the topic of the husband’s
income can cause a lengthy quarrel between the spouses,
or between the husband and the judge. Between the
spouses, in the sense that I observed frequently that when
the husband mentions an amount, for example 350 DT,
the wife immediately reacts to contest this. The contesting
was done in different ways, ranging from rolling her eyes,
exhaling strongly, sniggering, laughing, to calling him a
liar.359 The reconciliation judge does not go into this: she
tells the wife to remain quiet, and notes down what the
husband said. The wife can provide for a pay slip or other
evidence to put in the file at the moment of the court
hearing, but the reconciliation session does not seem to be
intended to verify how much the husband earns. I also
witnessed discussions between the husband and the
judge about his income: even if the reconciliation session
is not about verifying his exact income, he should name
an amount, and I witnessed often that the husband

358 Reconciliation session CFI Tunis 29 October 2008 (Farouk and
Ferdaws, see chapter 3).
359 For example, in one reconciliation session the husband declared he
was an engineer in La Fayette, Tunis. As soon as he mentioned his
income, the wife sniggered (reconciliation session CFI Tunis 8 January
2009).
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replied: ‘it depends’, or ‘I don’t know’. The reconciliation
judges responded to this in an irritated way, insisting that
he mentions an amount. Often, I witnessed that the
husband continued to be vague, saying something like
‘really, it depends, some days I earn 8 DT, sometimes 10
DT, and sometimes nothing’. ‘I’m writing down [for
example 150 DT], alright?’, a judge would respond in
such a case.360
When the reconciliation judge invited the plaintiff to
explain why he/she filed for divorce and the defendant
was given the opportunity to reply, the reconciliation
judge could have a difficult job to prevent the spouses
from talking at the same time. Most litigants seemed very
eager to tell what was going on, sometimes even urging
the reconciliation judge to say: ‘I’m not interested in your
private life. We’re here for a divorce case’.361 The spouses’
stories would consist for a large part of accusations of the
other spouse of ‘bad behaviour’, such as domestic
violence, non-payment of maintenance, absence of sexual
relations, ‘bad words’, drinking alcohol, adultery, and
aberrant sexual desires. These are made by the husband
(‘bad words’, domestic violence, adultery and absence of
sexual relations) or by the wife (domestic violence, non-

Reconciliation session 13 May 2009: ‘How much do you earn?’ ‘Kulle
marra kifesh’ (‘It depends’). ‘I’m writing down 150 DT, ok?’.
Reconciliation judge 13 April 2009: ‘Always when I ask how much they
earn, they prevaricate.’
361 For example, during a reconciliation session held at the CFI Tunis
on 21 May 2009, the husband expressed his concern about where he
should live after the divorce. The reconciliation judge replied: ‘We are
not talking about that! We’re doing a divorce case here!’.
360
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payment of maintenance, absence of sexual relations,
drinking alcohol, adultery and aberrant sexual desires).
The accusations would be uttered by the plaintiff, as an
explanation for his/her demand to divorce, and the
defendant, even if the defendant declared to resist to the
divorce.362 Sometimes, the plaintiff or the defendant
would also invoke his or her own ‘good behaviour’, such
as prayer and reading the Quran.363
At the end of the reconciliation session the reconciliation
judge would take provisional measures, which provoked
yet another debate. The amount of maintenance for wife
and children was discussed unless the wife obtained a
separate maintenance decision.364 In the light of the
spouses’ accusations that the other one was lying about
income and expenses, it seemed difficult for judges to
take a well deliberated decision on this matter. Therefore,
I had the impression that the reconciliation judges simply
decided on an amount that could be changed in a revision

This indicates that even if it was clear that the defendant also
wished to divorce, the judge would not change the case into divorce
with mutual consent of law; divorce without grounds was only
changed into divorce with mutual consent if the defendant explicitly
agreed with this.
363 For example, in one case the wife abandoned the marital home and
the husband filed for divorce without grounds. The husband argued
that she did not have any reason to leave, as he is a good Muslim, who
prays five times a day (reconciliation session CFI Tunis 11 December
2009).
364 If the husband does not pay maintenance or not enough in the eyes
of the wife, she can address the cantonal court to obtain a maintenance
decision, that is a judgment declaring the amount of money the
husband should pay.
362
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of the provisional measures or in the final decision, where
the litigants had presented evidence of income and costs.
Other discussions concerned the marital home. As this
topic is closely related to the question of custody (the
parent who obtains custody has the right to live in the
marital home), this will be addressed in chapter 6. At a
number of reconciliation sessions, the reconciliation judge
remarked times in an almost disgusted way that litigants
are only interested in the financial part of the provisional
measures, ‘as if divorce itself is not important’.365
At the end of the first reconciliation session, the judge
takes provisional measures with regard to the attribution
of child custody and visiting rights, maintenance for wife
and children, as well as with regard to the question of
who is to stay in the marital home and, if relevant, who
pays the rent.366 The spouses can ask revision of the
provisional measures at the Family Judge; in such a
session, the spouses can be assisted by their lawyers and
the judge fills out a form (mahdar al-muraja‘a) containing
their respective pleas and the revision.367

During the reconciliation session on 13 April 2009, the judge’s
remark was inspired by the fact that ‘the couple only started to wind
up when the judge talked about the financial measures’. During the
reconciliation session on 21 May 2009, the judge’s remark was inspired
by her impression that ‘as soon as I mention the amount of money,
they get up and leave!’.
366 In conformity with Article 32 par. 6-8 PSC.
367 In accordance with Article 32 par. 8 PSC.
365
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The judge notes down the litigants’ arguments and the
provisional measures in the standard form, that the judge
and the litigants sign and that is added to their case file.368
This is a process-verbal of the reconciliation session and
in this way it has the strength of evidence in the divorce
case.369
The two consecutive reconciliation sessions (if any) often
begin with the judge’s question whether the couple
reconciled (sallahtu walla la?). If there has recently been a
holiday, the reconciliation judge would ask something
like: ‘have you reconciled during ‘ed (‘ed al-fitr or ‘ed al
kbir)?’.370 If they have, which I rarely witnessed, they are
summoned to attend the court session where they should
state that they reconciled.371 If they have not reconciled,
the reconciliation judge summons them to present their

If the judge forgets to sign the p.-v., it is invalid.
This is of particular importance if for example the wife demands
divorce for harm on the grounds of domestic violence, and the
husband confesses during the session that he is indeed violent with
her. In this case, the p.-v. contains sufficient evidence to grant divorce
for harm which otherwise is very difficult to obtain.
370 For example reconciliation session CFI Tunis 11 December 2008: masallahtush fi-l-‘ed? (You haven’t reconciled during ‘ed?).
371 For example, one reconciliation session concerned a husband who
was living in Brussels and a wife who had returned to Tunisia. The
judge told the husband to buy the wife an open ticket to Brussels, and
told her to try it once again. However, he should provide for good
heating in the apartment. The couple agreed and thus, they reconciled,
for the time being. Reconciliation session CFI Tunis 22 January 2009.
Reconciliation was quite common in cases where the husband argued
that his wife had left as actually, his divorce petition turned out to be
an effort to make her come back.
368
369
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ID card, copies the data filled out in the form of the first
session, and asks again after the causes of their marital
breakdown. This is again filled out in the standard form,
which is signed and added to the case file.
After the last session, the reconciliation judge sets a date
for the court hearing372, to be held two months later373,
where the litigants should be present in person or
represented by their lawyer.
The court hearing
The court hearing is held in the court room (sala) of the
Family and Children Division (at the CFI Tunis court
room number 8). The Family Chamber takes seat in the
back of the room. The Family Judge, as vice-president of
this chamber, sits in the middle, and the two assistant
judges sit on her sides at the same desk, and the scribe has
a seat more in front. The court clerk walks back and forth
between the scribe, the lawyers/litigants present in the
room and the judges. As I was only allowed to attend the
court sessions of Family Chamber I (Monday mornings),
this description regards this Family Chamber only.374

This seems to be a cause-list sitting, given how it is organised.
Article 32 par. 9 PSC. The date of the jalsa hukmiyya is indicated on a
paper accompanying the pile of files that the reconciliation judge treats
that morning. In some cases, I witnessed that the reconciliation judge
helped the spouses to get divorce sooner. For example, reconciliation
session CFI 23 April 2009: the jalsa hukmiyya was set on 11 May 2009.
374 Although the Ministry of justice and human rights awarded me an
informal authorisation to attend court hearings only (at the CFI Tunis),
the president at the CFI Tunis prohibited me to attend court hearings
372
373
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When looking through my notebooks from the first
period in Tunis (fall 2008), I came across the following
description of the court hearing: ‘The family judge is a
female giant sitting on her throne surrounded by female
dwarfs who can hardly look over the edge of the desk [the
assistant judges and the scribe], and a male help [the clerk
walking back and forth between the people in the room
and the judges].’375
The room is packed with lawyers and secretaries of law
firms. The lawyers are recognizable by their robe376 and
stand up front, backed by the secretaries. As the court
room is too small, the guard tells most litigants to wait
outside until their case number is called out.
Each Family Chamber holds one court hearing per week
(Chamber I on Monday mornings and Chamber II on
Tuesday mornings). The court hearings are held in
standard Arabic. The Family Chamber treats about 100 to
150 files per session, but a large part of the files are not
considered on their content, namely in those cases where

on the grounds that the lawyers would protest; he preferred that I only
attended reconciliation sessions. However, one of the Family Judges
invited me to attend her court hearings as well.
375 Observation of a court hearing of the Family Chamber at the CFI
Tunis, Monday 12 January 2009
376 The robe is the same as in all European civil law countries: black
with a white board. The judges are wearing the same (in Libya I
observed that judges wear a black robe with a green silk diagonal sash,
Spring 2006).
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the plaintiff was not present on the first reconciliation
session.377
The Family Judge calls out the file numbers through a
microphone, followed by the name of the plaintiff and the
defendant’s name. This allows litigants waiting outside
the court room to hear and to enter as soon as their case is
called out. As the room is so packed, they are to yell out
loud that they are present (hadir), which is repeated by the
people in front for the judges to hear. The litigant tries to
make his or her way up front and is invited to stand
behind a small wooden railing and to hand over his or her
identity card to the clerk. Most litigants simply state
whether they persist in their position or that they
reconciled, some add some remarks, and sometimes, the
litigants hands in a document. Many cases, however, are
dealt with by lawyers.
When a case is dealt with by a lawyer, the lawyer in
question calls out that he/she is present, after which he or
she states his or her name and the name of the party
he/she represents. Often, the lawyer who is present is not
the lawyer who actually treats the case. This
representation between lawyers is mostly ad hoc: as soon
as their case is called out, the secretary of the lawyer
handling the case taps on the shoulder of one of the
lawyers standing in front, passing the document that is to
be handed in to the court. This lawyer calls out his or her

377 I often witnessed that lawyers entered the office of the judge to ask
dispensation of the obligation to be present, on the grounds that the
spouse was living abroad. For example, CFI Tunis 23 April 2009.
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name, followed by the term fi-niyaba (meaning that he or
she is representing a confrère, otherwise the lawyer states
fi-haqq followed by the name of the client), calling out the
name of the confrère (as indicated on the document), the
name of the party this lawyer is representing, and the
pleading.
The pleading of lawyers, be it fi-haqq or fi-niyaba, are
generally brief: they state that they persist in their claim
(tamassaka) and ask a decision (taqrir) or delay (ta’khir).
The rest is dealt with in writing, by documents handed in
during the court hearing. These vary from the form of
representation (that proves that this lawyer is
representing one of the parties), the marriage contract and
the birth certificates of the spouses and their children
(mostly handed in at the moment when the plaintiff files
the divorce case or during the reconciliation sessions), a
letter containing a counterclaim (a petition of damages) or
a response to such a letter, or evidence (for example a pay
slip).
The Family Judge dictates to the scribe what has been
argued (for example: wa hadara al-muhami X fi-niyaba wa
talaba al-ta’khir) and sets the date for the next hearing (if a
party filed for a delay)378 or for the final decision. This is
filled out by the scribe on a standard form and put in the
file.

In accordance with Article 119 CCCP as amended by law 86-87 of 1
September 1986

378
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After the court hearing, the pile of files is taken to the
office of the Family Judge. She divides the files over the
chamber, and every judge of the Family Chamber takes
her pile home with her. They agree on a date where the
Family Chamber deliberates on the files in the office of
the Family Judge. I assisted once to such a session,379
where I witnessed that the Family Judge takes a seat
behind her desk, while the two other judges sit on the
other side of the bureau. The deliberation takes place per
judge, starting with the pile of one judge (the Family
Judge or an assistant judge), while the other assistant
judge operates as a scribe. The judge who treats ‘her’ files,
opens them one by one to tell the other judges what the
case is about, what documents are in the file. The law
prescribes that the youngest judge380 gives her opinion
first, followed by the middle one and last the Family
Judge.381 The treatment of most cases goes very quickly:
the Family Judge dictates the judge functioning as a scribe
how to fill out the standard form of the decision and they
move on to the next file. If the case is considered to be
complicated, they let the file go around and discuss about
it. The decision is taken by majority of votes.382
The judgment

379 I was not supposed to assist to the session, which is confidential
(Article 121 CCCP as amended by law 86-87 of 1 September 1986), but
the Family Judge had asked me to help her with her English exercises
(the judges were taking an English course).
380 In terms of anciennité (years of practice).
381 Article 120 CCCP as amended by law 86-87 of 1 September 1986.
382 Article 120 CCCP as amended by law 86-87 of 1 September 1986.
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The standard forms for divorce decisions differ
depending on the grounds for the divorce (mutual
consent, harm or without grounds). In these forms, part of
the decision is stated in advance, delimiting the
Chamber’s work during deliberation. There are several
different standard forms, and I had the impression that
this is simply due to the fact that if there are no copies left
of one form, the clerk quickly draws up another one on
the computer.383
The standard form begins with the following data:
‘Tunisian republic, Ministry of Justice and Human Rights,
Court of First Instance in Tunis, number of the case […],
date of the decision [….].’ This is followed by the phrase
‘al-hamdu li-llah’, and the topic of the decision (e.g. talaq
insha’). Next, the form provides: ‘The Court of First
Instance in Tunis competent in cases in the field of
personal status issued a decision on her general hearing
held in the palace (qasr) in Tunis on [date] under
presidency of [name Family Judge] and the membership
of the judges [name] and [name] and with the help of the
scribe [name].’384 The standard form continues with space
to fill out the specificities of the parties. It is important to

383 I have two decisions that are hand-written, which show that the
forms used are different from one another. However, the overall
contents are largely the same (CFI Tunis 5 January 2009, 69248 and CFI
Tunis 12 January 2009, 67138).
384 Article 123 CCCP as amended by law 80-14 of 3 April 1980 requires
that the decision mentions what court has issued the decision, what
department this court is in, the date and the names of the judges. It
does not require that the judgment states alhamdu li-llah.
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note that while the standard p.-v.’s of reconciliation
sessions dictate to fill out information on the level of
education, the job, the income, the question of whether the
spouses have been married before and whether they are
related to one another, the standard decisions do not refer
to this information at all. The characteristics of the parties
to be filled out are limited to: their name, their ID number,
their place of birth and the date and place of the issuance
of their birth certificate, their place of residence or the
address of their lawyer if a party chooses residence at
his/her office, and the lawyer’s name.385 As a result, I do
not have information of the level of education and of the
income of the litigants in the cases where my data consist
of the decision only.
How the rest of the form is organised depends on the
grounds of the divorce, but some aspects are standardised
for all divorce types. It is divided into five sections: the
‘subject of the claim’ (mawdu‘ al-da‘wa), the ‘proceedings’
(ijra’at), the ‘causes’ (al-mustanadat), the court’s decision
(al-mahkama) and a recapitulation of the decision (li-hadhihi
al-asbab). Under the first heading (the subject of the claim),
the standard form provides that ‘The plaintiff stated that
he/she [to be crossed out] is married to the defendant with
a legal marriage contract386 issued on […] and that the

Article 123 CCCP as amended by law 80-14 of 3 April 1980 requires
that the decision contains the names and domicile of the litigants.
386 If the couple is married without a marriage contract in conformity
with the Code of Civil Status, it cannot file a petition for divorce as the
marriage is null and void, Article 36 par. 1 CCS as amended by decree
64-2 of 20 February 1964 and law 64-2 of 21 April 1964.
385
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marriage was/was not consummated and that they do/do
not have children: 1. [name of the child], born on [date of
birth], 2. [etc.].’ It continues with the object of the petition,
which depends on the type of divorce the plaintiff files for.
However, in all divorce cases, the object of the claim
provides whether it is the first, second or third time that
the spouses get divorce. This is important as according to
legislation and practice, the spouses cannot remarry after
their third divorce.
The next section, the ‘proceedings’ (ijra’at), provides in the
standard form: ‘And for this reason the case was
registered at the court in the relevant registers under
number […] and a date was fixed for the reconciliation
session and the spouses were present at the family judge
and affirmed that they are married and that the marriage
is/is not consummated and that they do/do not have
children and the husband stated that […], and the wife
stated that […].’ Here, the form leaves space to fill out the
arguments put forward by the spouses during the
reconciliation session(s). If one of the spouses was absent
at the reconciliation session, the judge strikes out the
phrase that both parties were present and marks in the
margin that the party was absent and that he or she was
(or was not) correctly summoned.
The paragraph on the proceedings finishes with the
standard phrase ‘Then the case was subjected to
deliberation and to a decision issued on the session held
on its date and after deliberation of the law the following
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decision was taken’.387 The next paragraph (‘the causes’)
can be read as an introduction to the decision and begins
with the standard phrase ’Given that the demand was
[…]’, followed by the object of the demand. This
paragraph can also be employed to describe the positions
of the lawyers.
The next paragraph (‘the court’) contains the decision and
repeats: ‘With regard to the divorce: Given that the
demand was to bring about […] in accordance with Article
31 par. […] PSC. Given that the marriage was proven with
a marriage certificate.’ This is complemented with
considerations that differs according to the type of
divorce.
In principle, the paragraph on the decision addresses the
provisional measures taken during the first reconciliation
session, stating: ‘With regard to the provisional measures:
Given that it comes forward from the file that provisional
measures were taken.’ Here, the court confirms the
measures, and sometimes amends them or adds to them.388

Some decisions add the phrase: ‘taking place behind closed doors
out of respect of the family.’ I only saw this phrase on decisions of
divorce with mutual consent, although all divorce cases are treated
during the same court hearing (jalsa hukmiyya). As the court room is
packed with people, I’m not sure what this phrase means. But it is
possible that in principle, the hearing is behind closed doors, in the
sense that only lawyers are allowed in.
388 With regard to the maintenance for the wife: if the judgment
confirms the temporary measure with regard to maintenance for her,
the character of the maintenance is nevertheless changed form
maintenance during marriage (nafaqa) to maintenance during the
387
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In decisions on divorce for harm and divorce without
grounds, the paragraph containing the decision concerns
the financial consequences of the divorce, namely the
damages, lawyer’s expenses and procedural expenses, in
this order. With regard to the lawyer’s fees and procedural
costs the standard form states: ‘Given that the defendant
had to pay lawyer’s fees the court obliges the plaintiff to
compensate these with […].’ Followed by: ‘With regard to
the procedural expenses: The court decides that
procedural expenses are on the plaintiff in accordance
with Article 128 CCCP.’389
The last paragraph summarizes the decision. The heading
states ‘For these reasons’ (li-hadhihi al-asbab), followed by
the phrase: ‘On the grounds of Article 40, 68 and 128 and
further of the Code of Civil and Commercial Procedure390,
and Articles 29, 30, 31, 32 and 54 PSC391 and Article 40 of

waiting period (nafaqat al-‘idda). This does not become clear from the
decisions.
389 This article provides: ‘Every party that loses in a procedure is
convicted to pay the expenses, except id the tribunal divides the costs
between them if both have lost on certain points.’
390 Article 40 CCCP provides that the CFI is competent in divorce cases,
and Article 68 CCCP provides that court representation is not
obligatory in personal status cases.
391 Articles 29 PSC defines ‘divorce’ (talaq) as ‘the dissolution of
marriage’, Article 30 PSC provides that divorce can only take place
through court, Article 31 PSC describes the types of divorce (with
mutual consent, on the grounds of harm or without grounds, par. 1),
followed by provisions with regard to the damages (par. 2 and 3),
Article 32 PSC describes the divorce procedure (reconciliation sessions,
temporary measures, etc.), and 54 PSC defines custody (hadana) and
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the Code of Civil Status392, the court pronounces the
divorce between […] and […] for the first time after
consummation on demand of the husband/the wife and
summons the civil servant to register this in the relevant
registers.’
The form is signed by the three judges393 and put in the file
of the litigants. The files are taken to the clerk, where a
summary of the decision is typed out394 (this is the shahada
of the judgment) and put in the file. Lawyers and litigants
can obtain the outcome of the case and the shahada at the
clerk. If a lawyer wishes to obtain a copy of the full
judgment (for appeal), he or she should hand in a formal
petition.395 Photocopies of all full decisions issued on one
particular day are put in a separate file (only containing
the decisions, not the related documents; the latter remain

therefore is only mentioned in a divorce case where children are
involved.
392 Article 40 of the Code of Civil Status provides that ‘The judgments
or decisions pronouncing the divorce or declaring the marriage null
and void, are, when they obtained force of res judicata, transcribed in
the registers of civil status where the marriage was inscribed. The
judgment or decision shall be mentioned in the margin of the marriage
contract and the birth certificates of the spouses.’
393 In conformity with Article 122 par. 2 CCCP, as amended by law 8687 of 1 September 1986.
394 This should be done within ten days, see Article 122 par. 1 CCCP as
amended by law 86-87 of 1 September 1986. I do not know whether the
court respects this period or whether there is much delay.
395 For this, one needs some sort of seal from an office opposite of the
court, which charges about 1 DT. This seal is pasted on the original
decision with a stamp and the signature of the clerk and additional
information (numbers etc.).
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in the case file of each particular case) that is stocked in
the register in the basement of the CFI Tunis. This is the
file that I photocopied, namely the files containing the
decisions of 5, 6, 12 and 13 January 2009.
Until the case has reached a final decision, the marriage
remains intact, and the husband continues to be obliged
to pay maintenance to his wife. As soon as the decision in
first instance is taken, the waiting period starts, during
which the husband continues to be obliged to pay
maintenance to wife and children.396 The waiting period
takes three months or, in case of pregnancy, until the
child is born, with a maximum period of one year.397 The
wife is not allowed to remarry during this period.398 After
the end of the waiting period, the husband is no longer
obliged to pay maintenance to the wife. If the couple
divorce three times, they are not allowed to remarry.399
The final divorce decision in first instance is open to
appeal at the Court of Appeal (mahkamat al-isti’naf) and to
cassation at the Court of Cassation (mahkamat al-ta‘qib).400
The provisional measures have force of res judicata
regardless of an appeal.401

Article 38 PSC
Article 35 PSC
398 Article 20 PSC. I have no information on whether this provision is
actually applied.
399 This was affirmed in a reconciliation session (reconciliation session
CFI Tunis 29 October 2008) and is in accordance with Article 19 PSC.
400 Articles 41 par. 1 sub 1 and 42 CCCP
401 Article 32 par. 11 PSC
396
397
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Chapter three
Divorce with mutual consent
On a Wednesday morning in October, a young couple enters the office
of the family judge. Ferdaws is a 24-year-old woman who is studying
law in Tunis (Université de Tunis-el-Manar). The 28-year-old Farouk
did not continue his studies after his baccalauréat that he obtained in
France, where he is born. He is working as a guard at Orly airport in
Paris where he earns € 1.600 as he told the judge. For both of them it is
the first marriage. Farouk makes immediately clear that he files for
divorce for harm.
The judge asks when they contracted marriage and they answer
something that I can’t hear. When I ask the judge when they
contracted marriage, the judge replies: ‘They are not married.’ She
adds: ‘This does not exist in other countries.’
The judge continues by asking them: ‘So when were you supposed to
get married?’, and she replies: ‘28 August 2008’. A discussion follows
as he insists that they were supposed to get married much earlier.
The judge asks him what the problem is. Farouk explains that he has
been trying for months to set a date for the wedding with her, but that
she started to evade him. He says: ‘I really did everything possible. I
can even show you with the registration from Tunisiana (the Tunisian
mobile telephone company) how often I called her, I was really calling
her all the time.’ ‘But I was having my exams,’ Ferdaws replies, ‘And
then I was attending a marriage in Klibia.’402 She adds that she had
been waiting for him to call but he never did.
The judge asks her what she wants and she answers: ‘I’m the one who
is suffering harm (ana madrura)’, and now Farouk starts to be angry.
Before he can say anything, the judge says: ‘Why don’t you get divorce
with mutual consent?’
Ferdaws starts to show some documents and says that Farouk simply
wants money. ‘It’s has nothing to do with money’, Farouk replies.
‘Why don’t you get a divorce with mutual consent?’, the judge asks
again. But again Ferdaws underlines that she is suffering from harm,

402

A village at the far north-east cost of Tunisia.
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saying: ‘I’m suffering more than he does.’ ‘J’assume’403, Farouk says,
turning to me and starting to speak in French.
‘Mutual consent?’ the judge asks again. This time, Ferdaws agrees, but
Farouk says: ‘That is too easy. I paid so much money and I gave her so
many gifts’.
The judge invites him to recount what he gave her, saying that she
should return the gifts. He starts by describing clothes and the judges
notes it all down. However, when he insists that she returns a Gucci
pair of spectacles, the judge looks up and says: ‘Her spectacles? No,
absolutely not, she shall not return those.’404

This chapter examines judicial practices in the field of
divorce with mutual consent. The material consists of a
total of 25 court decisions dating from 5, 6, 12 en 13
January, issued by the two Family Chambers of the CFI
Tunis405, as well as the reconciliation sessions observed
between October 2008 and September 2009 and
interviews with the two Family Judges in the same
period.
The chapter proceeds as follows. Section one describes
some particularities of the procedure of divorce with
mutual consent. Section two gives an overview of the
material concerning divorce with mutual consent. Section

Which means something like ‘I take the responsibility for my share
of the problems.’
404 Reconciliation session CFI Tunis 29 October 2008
405 CFI Tunis 5 January 2009, 64562, 66546, 67138, 67906, 68150, 68266,
68330, 68658, 68664, 69110, 69152, 69466, 69614, 69698, 69702, 69714,
69724, 69749, 69756, 69764, 69776, 69798, 70277, 70498, 70554, 70598,
70670, 70984, 6 January 2009, 68019, 68567, 68585, 69179, 69295, 69299,
69437, 69603, 69645, 69693, 69751, 69899, 69911, 70569, 70601, 12
January 2009, 67835, 68696, 69072, 69258, 69294, 13 January 2009, 67443,
67957, 68351, 69065, 69715, 69985, 70091, 70359
403
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three analyses the material, focusing on the dominant
norm affirmed by the court and the sources invoked by
judges.
Section one
Procedure
The procedure of a case of divorce without grounds is
largely identical to the divorce proceedings described in
chapter two, with three important nuances with regard to
the reconciliation sessions. In the first place, it is of utmost
importance that the defendant is present at the
reconciliation session; if not, the demand is rejected
unless the plaintiff changes his or her petition into divorce
without grounds or divorce for harm. In the second place,
divorce with mutual consent requires that both spouses
persist in their consent; the withdrawal of the consent by
one of the spouses blocks the possibility to divorce with
mutual consent. If the defendant withdraws, the petition
is rejected, unless the plaintiff changes his/her demand
into divorce without grounds or divorce for harm. If the
plaintiff withdraws, the petition is rejected as well, and
the defendant should file a new case if he/she continues to
desire divorce.406 In the third place, the spouses (or their
lawyer(s)) can draw up an agreement on the
consequences of divorce. In this case, the reconciliation
judge will read the agreement and if it is in accordance

406 For example: reconciliation session CFI Tunis 18 June 2009: the
husband who filed for divorce with mutual consent withdraws his
demand while the wife continues to be willing to divorce. The judge
tells her that she should file a separate case.
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with the judge’s understanding of what can be agreed
upon in a divorce with mutual consent, she will copy the
measures with regard to child custody, visiting rights,
maintenance and the marital home into the p.-v. and puts
the agreement in the file.
With regard to the decisions, my material witnesses of the
existence of two standard forms. Both are divided in the
same way as described in chapter two, consisting of five
paragraphs: the ‘subject of the claim’ (mawdu‘ al-da‘wa),
the ‘proceedings’ (ijra’at), the ‘causes’ (al-mustanadat), the
decision (al-mahkama) and a recapitulation of the decision
(li-hadhihi al-asbab).407 The paragraph on the subject of the
claim begins in the same way as in the other types of
divorce,408 followed by the standard phrase: ‘But finally
marital life deteriorated between them until the point that
it was not longer possible to continue it and the plaintiff
asks a decision to bring about divorce for the first/second
time before/after consummation on the grounds of Article
31 par. [1 sub] 1 PSC.’
In the paragraph on the proceedings, the standard form
provides with regard to the reconciliation sessions that
‘both spouses were present persisting in their mutual
consent.’ This phrase is wiped out if something changed
during the first session (due to absence of one of the

407 I have one standard decision of divorce without grounds, that was
filled out on 5 January 2009.
408 Stating that the plaintiff is married to the defendant by means of a
legal marriage contract and that the marriage was/was not
consummated and that they do/do not have any children.
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spouses or withdrawal of the consent). This paragraph
also contains the provisional measures, if any.
The paragraph on the causes is generally wiped out in
decisions on divorce with mutual consent.409 The
paragraph on the decision states that the petition was to
bring about divorce with mutual consent for the
first/second time before/after consummation in
accordance with Article 31 par. 1 sub 1 PSC, that the
reconciliation session resulted in a persistence of the
spouses to have a decision in accordance with the
petition, that the marriage was proven with a marriage
contract and that Article 31 par. 1 sub 1 PSC prescribes
that ‘the court pronounces divorce on the grounds of
mutual consent of the spouses to bring about [the
divorce]’. The second form adds two phrases, stating that:
‘Given that all attempts to reconcile failed although
marriage is founded on respect and good cohabitation,
this shows a lack of fulfilment of this between the
spouses, and given that the court cannot do otherwise but
to decide the divorce between them for the impossibility
for the plaintiff to live together in an atmosphere of love
and purity.’ Both forms finish the fourth paragraph with
the comment that ‘given that the petition was directed to
and fixed on a sound legislative foundation and
designates the decision in favour of the demand, and
given that there was an agreement of the spouses to

In a number of decisions, the paragraph on the decision is called
‘causes’ instead of ‘the court’. I don’t think that this has a particular
meaning apart from the fact that decisions on divorce with mutual
consent are shorter and therefore consists of less paragraphs.

409
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dissolve the bond between the spouses with mutual
consent to divide the court expenses between them.’ If the
couple agreed on conditions (mainly if they have minor
children), the decision adds that the court saw the
provisional measures or that the court saw the (written)
agreement confirmed between the spouses ‘that becomes
definite by means of their signature and enforceable on
the grounds of it.
The final paragraph contains a summary of the decision.
The form that adds the phrases on the foundation of
marriage invokes Articles 29, 30, 31, 32, 46, and 54 PSC,
Articles 40 and 68 CCCP and Article 40 of the CCS (see
chapter 2). The other form does not mention any legal
provisions. Both forms provide that: ‘The court of first
instance decided to bring about divorce between the
spouses X and Y for the first/second time before/after
consummation on the grounds of the agreement and [to
bring about] the registration of this in the relevant
registers and on the original of their marriage contract
and [to register] the provisional measures and the
agreement on the publication of the agreement confirmed
between the spouses and becoming definite by means of
their signature and enforceable on the grounds of it, and
to divide the court expenses between them.’
Section two
Judicial practices
This section describes two court decisions concerning
divorce with mutual consent that are in my eyes
representative for the 25 decisions taken by the Family
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Chamber of the CFI Tunis on divorce without grounds on
5, 6, 12 and 13 January 2009. These descriptions are
complemented with a description of the other decisions
and of the reconciliation sessions concerning divorce with
mutual consent.
Case one: Farouk and Ferdaws
The reconciliation session described at the beginning of
this chapter is the only session I observed concerning a
couple of whom I also have the judgment.
Case one: Farouk and Ferdaws410 (CFI Tunis 6 January
2009, 70579)
On 6 October 2008, Farouk (1981, born and living in France) files a
petition for divorce for harm at the CFI Tunis. According to the text of
the judgment, the petition states: ‘he is married to the defendant by
means of a legal marriage contract issued on 10 December 2006, and
they did not consummate the marriage.’ The petition continues,
according to the judgment, by stating that: ‘And they agreed to do it
[the consummation, i.e. the marriage festivities] in the summer of 2008
and they fixed it for July 2008 and he bought a trinket and arranged
for a hall (qa‘at al-afrah) by the sea in Tunis and for a band and the
distribution of the invitations for the party but she refused to do the
festivities without a justification despite his numerous attempts and
despite the important bank loans he engaged in and the expensive
presents he gave her and he asks a decision to bring about divorce
between them for the first time before consummation on the grounds
of harm inflicted by the wife and her compensation to him of 10.000
DT [± € 5.000] material damages and 5.000 DT [± € 2.500] moral
damages and 600 DT [± € 300 DT] lawyer’s fees.’
Farouk’s wife Ferdaws (1985, born and living in Tunis) is summoned
to attend the first reconciliation session to be held on 29 October 2008

410

The names are fictitious out of respect for the litigants’ privacy.
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at 9 o’clock. At this session, both spouses are present, and confirm that
they are married and that the marriage is not consummated. They
agree to change the petition into divorce without grounds and agree
that she returns to her husband the jewellery and the clothes he gave
her consisting of a wedding dress and black sandals and a suitcase
and 4 blouses and high heals and lingerie and a frock and two mobile
phones as well as a silver necklace.
During the reconciliation session, no provisional measures are taken
and the session is not repeated as the judge immediately transfers the
file to the court hearing to be held on 23 December 2008.
Here, neither one of the spouses nor the husband’s lawyer is present
(the wife is not represented by a lawyer).
In its decision, the court confirms that the demand was changed into
divorce with mutual consent, that the marriage was proven with a
marriage contract, that the attempt to reconcile the parties failed, and
that the wife agreed with divorce with mutual consent. The court
grants the demand.

In this case, the couple signed the marriage contract in
the winter of 2006, but they did not consummate
marriage. This reflects the practice in Tunisia where a
marriage has two stages: signing the marriage contract
(this stage is called sdaq) and celebrating the marriage
(this is called the ‘urs). As this case shows, years can pass
between the two stages, and in this period, the couple is
not supposed to live together as they are not yet
considered ‘married’: it is the ‘urs that justifies living
together as a married couple, not the sdaq. For this
reason, the reconciliation judge said to me that they are
not ‘married’. In the decision, it is stated that they are
married, but that the marriage is not consummated (qabla
al-bina’, before consummation).
The husband, who is of Tunisian origin but who is born
and living in France, states that they agreed to have the
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marriage ceremony in the summer of 2008. While he was
arranging for the hall, the band and the invitations, the
wife was cutting all contact. This behaviour urged the
husband in October of the same year to file for divorce.
As he wants her to compensate his material damages
consisting of the gifts and the loans he engaged in to plan
the wedding, he files for divorce for harm. However,
during the reconciliation session Ferdaws says she did
not cut the contact with him but that she was simply
having her exams and had to attend a wedding in NorthTunisia immediately afterwards which prevented her
from calling him. When the judge asks her what she
wants, Ferdaws underlines that it is she who is suffering
from the harm inflicted by Farouk. In this way, she seems
to imply that his demand for harm should be rejected,
which shall oblige him to change his demand into
divorce without grounds, in which case he should pay
damages. As soon as Farouk shows his anger, the judge
proposes a third possibility, namely divorce with mutual
consent, in which case neither one of them shall pay
damages. At first Ferdaws declines, underlining that she
suffers harm from his behaviour. However, after a couple
of minutes she accepts, possibly because she is afraid that
his demand of divorce for harm shall be accepted. But
then it is Farouk he refuses to contract divorce with
mutual consent, saying that that would be too easy on
her. Ferdaws implies that he only wishes a divorce for
harm because he is in it for the money: he wants
damages, but he says that that is not true. The judge
proposes a solution: if they contract divorce with mutual
consent, Ferdaws shall be obliged to return the marriage
gifts. Here, Farouk agrees, and he enumerates all the gifts
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he gave her. She shall return everything except the
spectacles.
I have 9 other decisions concerning the husband’s petition
for divorce without grounds. 2 of these concern a situation
where the husband’s demand for divorce without grounds
(which obliges the husband to pay damages) is changed
into divorce with mutual consent during the reconciliation
session (releasing him from his obligation to pay
damages).411 6 cases concern the situation where the
husband files for divorce with mutual consent from the
start.412 In one case the initial petition for divorce with
mutual consent is changed into divorce without grounds
as the wife is absent during the reconciliation session.413
None of the decisions on divorce with mutual consent on
demand of the husband decide on maintenance for the
wife (i.e. maintenance until the final divorce decision and
nafaqat al-‘idda during the three months following the final
decision).
Case two: Fatima and Abdelkader414 (CFI Tunis 6
January 2009, 70571)
On 30 August 2008, Fatima (1964, born and living in Tunis) files a
petition for divorce with mutual consent at the CFI Tunis. According
to the text of the judgment, the petition states: ‘she is married to the

CFI Tunis 5 January 2009, 69776 and 6 January 2009, 70567
CFI Tunis 5 January 2009, 69082, 70569, 70600, 71086, and 12 January
2009, 69414 and 71004.
413 CFI Tunis 5 January 2009, 69724. This case is treated in the next
chapter on divorce without grounds. The demand was rejected on the
grounds that the wife was not correctly summoned.
414 The names are fictitious out of respect for the litigants’ privacy.
411
412
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defendant by means of a legal marriage contract issued on 1 April
1988, and they consummated the marriage and they have two
children, Younes, born in 1993, and Selwa, born in 1989.’ According to
the judgment, the petition continues by stating: ‘But finally marital life
deteriorated between them until the point that it was not longer
possible to continue it and the plaintiff asks a decision to bring about
divorce for the first time after consummation on the grounds of Article
31 par. [1 sub] 1 PSC.’415
Fatima’s husband Abdelkader (1959, born and living in Tunis) is
summoned to attend the first reconciliation session to be held on 28
October 2008 at 9 o’clock. At this session, both spouses are present,
and confirm that they are married and that the marriage is
consummated and that they have two children. They persist in their
demand of divorce with mutual consent.
During the reconciliation session, provisional measures are taken with
regard to custody (awarded to the wife) and visiting rights (awarded
to the husband) and child maintenance (180 DT, ± € 90, for both
children together). The reconciliation session is not repeated as the
judge immediately transfers the file to the court hearing to be held on
23 December 2008. Here, both spouses are present and persist in their
demand.
In its decision, the court confirms that the petition concerned divorce
with mutual consent, that the marriage was proven with a marriage
contract, and that the attempt to reconcile the parties failed. The court
grants the demand, confirming the provisional measures taken during
the reconciliation session.

In this case, the 44-year old mother of two teenage
children files for divorce with mutual consent. Her
husband appears on the reconciliation session and agrees
with the divorce. The reconciliation judge takes
provisional measures granting custody to the wife and
visiting rights to the husband, obliging him to pay child
maintenance. The court does not decide on the marital

415

 من م ا ش31 و ساءت المعاشرة الزوجية بينھما و تعذر استمرارھا فقرر فك العصمة بينھما
 من الفصل1 بالتراضي طبق الفقرة
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home nor on the maintenance for the wife (that will end
with the termination of the waiting period, i.e. three
months after the pronunciation of the divorce). The
session is not repeated and the case is directly transferred
to the court hearing, held four months after the moment
the wife filed her petition and two months after the
reconciliation session. At the court hearing, both spouses
confirm their wish to divorce with mutual consent. None
of them asks a revision of the provisional measures. The
court decides to bring about divorce with mutual consent,
confirming the provisional measures.
I have 15 other decisions on divorce with mutual consent
on demand of the wife. 9 of these concern a similar
situation in the sense that the wife files for divorce with
mutual consent which is not changed throughout the
proceedings.416 4 cases concern the situation where the
wife initially filed for divorce without grounds that is
changed into divorce with mutual consent during the
reconciliation session.417 2 cases concern the situation
where the wife files for divorce with mutual consent
which is changed into divorce without grounds as the
husband is absent on the reconciliation session.418 None
of the judgments on divorce with mutual consent on
demand of the wife decide on maintenance for the wife

416 CFI Tunis 5 January 2009 68538, 69944, 70586, 70642, 70644, 6
January 2009 70571, 12 January 2009 67696, 68948, 70522 and 13
January 2009, 70415.
417 CFI Tunis 6 January 2009, 69357, 70635, 70647 and 70649
418 CFI Tunis 6 January 2009, 68055 and 13 January 2009, 69985. These
cases are described in chapter three on divorce without grounds.
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(i.e. maintenance until the final divorce decision and
nafaqat al-‘idda during the three months following the
final decision).
Reconciliation sessions with regard to divorce without
grounds testified to two typical discussions. The first
concerned the discussion on the type of divorce. I often
witnessed that reconciliation judges tried to persuade the
spouses to change the case into divorce with mutual
consent if they filed for divorce for harm or without
grounds as could be witnessed in the case between
Farouk and Ferdaws. This was especially true in cases
concerning spouses who were related to one another, in
which case the reconciliation judge would insist on
divorce with mutual consent with the argument that this
is ‘easier’ as they are related.419 In some cases however,
the judge seemed to encourage the plaintiff to change the
demand into divorce for harm: in one case, the wife filed
for divorce with mutual consent although her husband
abandoned the marital home. Here, the reconciliation
judge asked: ‘So you are really not asking anything from
him?’, implying that she could.420
If the plaintiff filed for divorce with mutual consent, the
defendant could refuse to give his/her consent during the
reconciliation session. I witnessed that in some cases, the
withdrawal was explained by the fact that the defendant
did not agree with the conditions put forward by the

419 For example, reconciliation session CFI Tunis 10 June 2009: ‘File for
divorce with mutual consent, that is easier as you are family’.
420 Reconciliation session CFI Tunis, 23 June 2009
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plaintiff, while in other sessions421, the withdrawal was
explained by the fact that the defendant simply wished
to receive his/her damages (which the plaintiff should
pay if the case is changed into divorce without
grounds).422
The second discussion concerned the consequences of the
divorce. In some sessions I observed, the spouses
presented a document drawn up by them or their
lawyers containing the conditions of the divorce.423 In
other cases, the spouses simply told the judge what they
agreed on in wording. And again in other cases the
spouses agreed on the conditions during the session. If
the spouses could not agree on a specific condition and
would ask the judge to decide on it, the judge would
reply that she could not as it concerned a divorce with
mutual consent.424 If the spouses continued to disagree,

For example, reconciliation session CFI Tunis 23 June 2008. In this
session, the husband withdrew as she changed her conditions by
adding 250 DT for living expenses and child maintenance.
422 For example: reconciliation session CFI Tunis 18 June 2009. In this
case, the husband filed for divorce with mutual consent. The judge
asks the spouses: did you agree (mitfahmin?), and the wife replies: ‘No,
I want my rights.’
423 For example: reconciliation session CFI Tunis 17 June 2009. In this
case, the husband withdrew his consent as he did not agree anymore
with the agreement with regard to child maintenance and the marital
home.
424 For example, reconciliation session 23 June 2009 a and b. In these
two sessions, the couple could not agree on living expenses (the wife,
having child custody, was to stay in the marital home). The wife asked
the judge to decide, but the judge replied: ‘No, you have to decide, it’s
divorce with mutual consent’.
421
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the judge set a date for the next reconciliation session
and told the spouses to agree on the matter in the
following days.425
If the spouses agreed on the payment of damages to the
wife, the judge replied that this was not allowed in cases
of divorce with mutual consent; they could only agree on
maintenance until the end of the waiting period.426 On the
other hand, if the spouses agreed that the husband was
not obliged to pay child maintenance, the reconciliation
judge would state that she was obliged to take provisional
measures obliging him to pay child maintenance (if the
wife had custody, see chapter 6).427
Section three
Norms and sources
In this section, I will derive norms from the material
described above with regard to the following questions:
whether or not the plaintiff has a right to divorce with
mutual consent and if so, on what conditions. In a second
stage, I will look at the sources invoked as the ones
underlying these norms.
‘Mutual consent’
The material indicates that the court grants divorce with
mutual consent regardless of whether it is the husband or

For example: reconciliation session CFI Tunis 17 June 2009
For example reconciliation session CFI Tunis 17 June 2009
427 Reconciliation session CFI Tunis 23 June 2009
425
426
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the wife who files for it, and regardless of whether or not
the couple has children. Indeed, the reconciliation session
between Farouk and Ferdaws indicates that the court is
clearly in favour of divorce with mutual consent: even
though Farouk might have obtained divorce for harm (see
chapter 5), the judge insisted on divorce with mutual
consent.
Sources
That reconciliation judges insist on divorce with mutual
consent is explained in some reconciliation sessions in the
sense that it is ‘easier’ if the spouses are related.428
Another possible explanation, not addressed by the
judges, could lie in the rapidity of this procedure: as
divorce with mutual consent in principle requires only
one reconciliation session, these cases are handled very
quickly, as is witnessed by the fact that I observed the
reconciliation session of Farouk and Ferdaws (October
2008) and obtained their decision (January 2009). This can
be in the interest of the spouses (for example if one of
them wishes to remarry, although the wife can only
remarry after the end of the waiting period) and of the
court, in the light of the workload of the Family
Chambers.
In court decisions, the decision to grant the demand for
divorce with mutual consent is based on the following
considerations.

428 For example, reconciliation session CFI Tunis 10 June 2009: ‘File for
divorce with mutual consent, that is easier as you are family’.
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Subject of the claim:
[…]
‘But finally marital life deteriorated between them until the point that
it was no longer possible to continue it and the plaintiff asks a decision
to bring about divorce for the first/second time before/after
consummation on the grounds of Article 31 par. [1 sub] 1 PSC.’
Proceedings
[…]
On the reconciliation session ‘both spouses were present persisting in
their mutual consent.’
The court:
Given that the demand was directed towards the demand of a
decision to dissolve the marital bond on the grounds of mutual
consent applying Article 31 par [1 sub] 1 PSC
Given that the defendant assisted to the reconciliation session and
agreed with divorce with mutual consent
Given that the marital bond was proven by means of a legal marriage
certificate
Given that the attempt to reconcile the couple failed
Given that Article 31 par. [1 sub] 1 PSC prescribes that it is decided on
the divorce on the grounds of mutual consent of the spouses to bring
about [the divorce],
[Form 2: Given that all attempts to reconcile failed and that marriage is
founded on respect during the companionship (mu‘ashara), this shows
a lack of fulfilment of this between the spouses,]429
[Form 2: Given that the court cannot do otherwise but to decide the
divorce between them for the impossibility for the plaintiff to live
together in an atmosphere of love and kindness.]430
Given that the court witnessed the provisional measures [or, if the
spouses agreed on conditions: ‘the agreement confirmed between the

و حيث انه نظرا لخيبة كل المساعي الصلحية و الن الزواج بني على المكارمة و حين المعاشرة و
متى تبين عدم توفر ذلك بين الزوجين
430 فانه ال يسع المحكمة اال القضاء بالطالق بينھما الستحالة امكانية المعاشرة بينھما في جو ملؤه المودة
و الصفاء
429
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spouses and becoming definite by means of their signature and
enforceable on the grounds of it’]
Given that the petition was directed to and fixed on a sound legislative
foundation and designates the decision in favour of the demand,
Given that there was an agreement of the spouses to dissolve the bond
between the spouses with mutual consent to divide the court expenses
between them.
For these reasons:
[Form 2: Applying the Articles 29, 30, 31, 32, 46 and 54 PSC, 40 CSP
and 40-68 CCCP]
The Court of First Instance decided to bring about divorce between the
spouses X and Y for the first/second time before/after consummation
on the grounds of the agreement and [to bring about] the registration
of this in the relevant registers and on the original of their marriage
contract and [to register] the provisional measures [and the agreement
confirmed between the spouses and becoming definite by means of
their signature and enforceable on the grounds of it], and to divide the
court expenses between them.

Form one (the shorter one) justifies the decision to grant
the demand of divorce with mutual consent by invoking
legislation, namely Article 31 par. 1 sub 1 PSC. It argues
that as the spouses agreed on divorce with mutual
consent, and as the attempt of reconciliation failed, Article
31 par. 1 sub 1 PSC provides that the court should effect
divorce with mutual consent. In this way, the court
presents the possibility of divorce with mutual consent as
a strictly legal possibility (as opposed to, for example, a
possibility that is based on ‘Islamic law’). Besides, the
standard decision reiterates that both spouses expressed
their consent with divorce with mutual consent during the
reconciliation session.
Form two (the longer one) adds another source. It states
that it is impossible for the spouses to fulfil the conditions
154

of marriage. These conditions are, according to the court:
‘respect’ and ‘love and kindness.’ In this way, the court
presents its understanding of marriage, without
explaining where this understanding can be found.
However, the idea that the couple should be divorced
because they do not fulfil the conditions of marriage is a
clear reference to Islamic law: everyone with an average
knowledge of the Quran shall be reminded of the phrase
that provdes that the couple should get divorced if they
can no longer respect the hudud (boundaries) of Allah. As
this rule concerns the khul‘ divorce in Islamic law
(according to which te wife can obtain divorce with the
husband’s consent and in exchange for compensation),
this phrase indicates that the court is actually
pronouncing a khul‘ (which in classical law is not
pronounced by a judge but contracted by the spouses
themselves, out of court).
That the court mentions additional sources in some cases
while leaving them out in others is seemingly a matter of
coincidence. Both forms are used for divorce on demand
of the wife and of the husband, and both forms are used
for cases where children were and were not involved.
Besides, both chambers made use of both types of forms.
Thus, the source underlying divorce with mutual consent
is equal regardless of whether it is the husband or the
wife who files the petition and regardless of whether
there are children involved.
Conditions
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Although the court seems to favour divorce with mutual
consent over other types of divorce, it does attach some
conditions. The first condition is that both spouses wish
this particular type of divorce. This means that the mere
fact that both spouses wish to divorce is not enough: both
of them should want divorce with mutual consent. Thus, if
both spouses are clearly in favour of divorce but one of
them refuses to contract divorce with mutual consent, the
court shall reject the demand. A reason for a defendant to
deny a divorce with mutual consent is that if the plaintiff
files for divorce without grounds, the defendant has (in
principle) a right to damages. A reason for a plaintiff to
deny divorce with mutual consent is that if he or she files
for divorce for harm, the plaintiff has (in principle) a right
to receive damages. That the consent with divorce with
mutual consent should be expressed clearly came forward
from a reconciliation session where the wife filed for
divorce with mutual consent. When the reconciliation
judge asked the husband if he agreed (muwafiq?), he
replied ‘Normalement’. ‘Yes or no?’, the judge asked.431
Also, if the defendant refused to contract divorce with
mutual consent, while at the same time indicating clearly
that he or she wished to divorce as well, the reconciliation
judge would not treat the case as a case of divorce with
mutual consent. This indicates that the mere fact that both
parties wish to divorce does not mean that the court
pronounces divorce with mutual consent of law: the
couple should not only agree on the divorce, but on this
specific type of divorce.

431

Reconciliation session CFI Tunis 23 June 2009

156

Besides the requirement that the spouses agree to contract
divorce with mutual consent, the court also requires that
the spouses agree on certain consequences of the divorce.
This was witnessed during reconciliation sessions, where
judges refused to impose provisional measures with
regard to housing, stating that if the spouses could not
agree, their demand would be rejected. As the
consequences generally concern custody, visiting rights,
child maintenance and the marital home, the requirement
that the spouses agree on the conditions is only relevant
in cases where the spouses have (minor) children.
However, the case between Farouk and Ferdaws shows
that the conditions can also concern the return of the
marital gifts when the marriage is not consummated.
Although divorce with mutual consent is only granted if
the spouses agree on the conditions, they are not entirely
free to contract any conditions at all. On the one hand,
they are obliged to agree that the husband pays child
maintenance if the wife has custody. This was repeatedly
confirmed by reconciliation judges, even if the spouses
agreed that the wife waived the right to child
maintenance432 (see chapter 6). On the other hand, the

432 For example, reconciliation sessions 23 June 2009 a and b: in one of
these cases, the wife did not ask for any child maintenance, but the
reconciliation judge decided on it anyway and awarded 30 DT for each
child (the couple had two children) and in the other case, the couple
stated that they did not agree on the amount of the child maintenance
but that they would file a maintenance case to have the maintenance
judge decide on the matter. The reconciliation judge affirmed that she
should nevertheless mention an amount in the temporary measures.
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conditions are limited in the sense that spouses cannot
agree that the husband pays damages to the wife.433
None of the judgments on divorce with mutual consent
contains a decisions on maintenance to the wife, although
reconciliation judges affirmed that she has a right to
this.434
Sources
Although court decisions explain why divorce with
mutual consent is pronouced, they do not invoke grounds
for the decision that the mere fact that both spouses wish
to divorce is not sufficient: decisions simply state that the
spouses affirmed during the reconciliation session that
they both wish this particular type of divorce. It was not
explained during reconciliation sessions either. In the
same vein, court decisions do not explain why it is of
crucial importance that the spouses agreed on the specific
consequences of the divorce. Decisions simply state that
the court took provisional measures without affirming
that these were taken on the litigants’ behalf. It was not
explained in reconciliation sessions either.435 Similarly, it
is not explained in court decisions why it is a condition
that the court obliges the husband who does not have
custody to pay child maintenance. In reconciliation

433 This was for example affirmed in a reconciliation session on 21 April
2009.
434 Reconciliation session CFI Tunis 17 June 2009
435 Reconciliation session CFI Tunis 23 June 2009a and b
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sessions, this was not explained either.436 Also, court
decisions do not explain why the court prohibits that the
spouses agree that the husband pays damages to the wife.
This was not explained in reconciliation sessions either.437

For example, reconciliation session 23 June 2009a and b
For example, reconciliation session CFI Tunis 15 January 2009 and
21 April 2009

436
437
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Chapter four
Divorce without grounds
On a morning begin November 2009, a couple in their late twenties
entered the office of the reconciliation judge. The husband declared
that he lived and worked in Paris, earned € 1.500 a month, and that
this was his first marriage. He was wearing an enormous ring around
his pink. The wife declared that she was living in Tunis, that she
earned 300 DT a month and that this was her first marriage as well.
The couple got married in 2005, but the marriage had not been
consummated: they had signed the marriage certificate (sdaq) in 2005,
but the marriage festivities (‘irs), which according to Tunisian ‘custom’
justify the consummation of the marriage, had been postponed for
three years now.
The husband filed for divorce with mutual consent, but the wife stated
that she did not agree. ‘But you told me that you wanted to divorce as
well!’, the husband said. The wife denied and stated that she did not
understand why the man wanted a divorce. They quarrelled over the
question of whether she had stated that she agreed. The reconciliation
judge did not pay any attention, but wrote things down on the p.-v.
When the judge looked up from her desk, the wife exclaimed; ‘But
what about me?!’ ‘You have a right to damages’, the judge replied
calmly. ‘But I have been waiting for him for three years!’. While the
wife tried to hold back her tears, the judge continued to handle the
financial aspects of the case, asking if he was paying maintenance to
the wife (‘no’), and how much damages she was filing for (‘I don’t
know’). The judge asked the husband how much he was willing to pay
and he replied ‘1.000 DT’.
The wife seemed not able to grasp what was happening. ‘Can he
divorce me just like that?’, she asked. ‘Yes’, the judge replied,
‘according to Tunisian legislation one can divorce if one desires to do
so’.438

This chapter examines judicial practices in the field of
divorce without grounds. The material consists of a total

438

Reconciliation session, CFI Tunis, 5 November 2008
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of 57 court decisions dating from 5, 6, 12 en 13 January,
issued by the two Family Chambers of the CFI Tunis
(Monday 5 and 12 January: Family Chamber I and
Tuesday 6 and 14 January: Family Chamber II)439, as well
as the reconciliation sessions observed between October
2008 and September 2009 and interviews with the two
Family Judges in the same period.
The chapter proceeds as follows. Section one describes
how cases of divorce without grounds proceed. Section
two gives an overview of the material concerning divorce
without grounds. Section three analyses the material,
focusing on the dominant norm affirmed by the court and
the sources invoked by judges.
Section one
A description of the procedure
The procedure of a case of divorce without grounds is
largely identical to the divorce proceedings described in
chapter two. However, with regard to reconciliation
sessions, accusations of ‘bad behaviour’ of the other
spouse can be of particular importance in cases of divorce

439 CFI Tunis 5 January 2009, 64562, 66546, 67138, 67906, 68150, 68266,
68330, 68658, 68664, 69110, 69152, 69466, 69614, 69698, 69702, 69714,
69724, 69749, 69756, 69764, 69798, 70277, 70498, 70554, 70598, 70670,
70984, 6 January 2009, 61923, 68019, 68567, 68585, 69179, 69295, 69299,
69437, 69603, 69645, 69693, 69751, 69899, 69911, 70569, 70601, 12
January 2009, 64948, 67835, 68696, 69072, 69258, 69294, 13 January 2009,
67443, 67957, 68351, 69065, 69715, 69985, 70091, 70359
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without grounds as they might influence the amount of
damages awarded to the defendant (see below).
The standard form of the decision form of a decision on
divorce without grounds is set up as the standard forms
described in chapter two, being divided into five
paragraphs: the ‘subject of the claim’ (mawdu‘ al-da‘wa),
the ‘proceedings’ (ijra’at), the ‘causes’ (al-mustanadat), the
decision (al-mahkama) and a recapitulation of the decision
(li-hadhihi al-asbab). The paragraph on the subject of the
claim begins in the same way as in the other types of
divorce,440 followed by the standard phrase: ‘But marital
life deteriorated […]441 and the plaintiff ask [divorce] for
the first/second time before/after consummation, on the
grounds of Article 31 [par. 1 sub] 3 PSC.’442 The
terminology employed to describe the object of the
demand differs depending on whether it is the husband
or the wife who files for divorce without grounds (see
section three).
The paragraph on the proceedings states that ‘the spouses
were present443 at the family judge and affirmed that they

440 Stating that the plaintiff is married to the defendant by means of a
legal marriage contract and that the marriage was/was not
consummated and that they do/do not have any children.
441 If the wife files for divorce, the cause of the marital breakdown is
mentioned here. See paragraph three.
442 Standard forms mention Article 31 par. 3 PSC, but in fact, it is par. 1
sub 3; paragraph 3 concerns the damages.
443 If one of the spouses was absent at the reconciliation session, the
judge strikes out the phrase that both parties were present and marks
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are married and that the marriage is/is not consummated
and that they do/do not have children and the husband
stated that […], and the wife stated that […].’ As there is
no special space to differentiate between the first, second
and third session, the litigants’ arguments put forward
during the three sessions are taken together and
summarized. I found it striking how brief the summary of
what has been put forward during the reconciliation
session(s) is (often limited to the phrase ‘the plaintiff
persisted and the defendant resisted’) compared to the
endless debates and accusations that I observed during the
reconciliation sessions. I had the impressions that if the
judgment contains a decision on the contents of the
allegations made during the session (such as: ‘my husband
is violent with me’), the allegation plays a role in the
outcome of the decision (see section 3).
The paragraph on the causes describes the object of the
demand (which differs according to whether the husband
or the wife files for divorce without grounds), states that
the marriage was proven with a marriage certificate, and
states: ‘Given that the lawyer of the plaintiff replied that
[…].’ This phrase can be complemented (or deleted if
nothing has been added). The judge can also add what the
lawyer of the defendant argued.
The paragraph on the decision repeats the object of the
demand (again the terminology differs according to
whether the husband or the wife filed for divorce) and

in the margin that the party was absent and that he or she was (or was
not) correctly summoned.
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that the marriage was proven with a marriage certificate.
It adds the phrase: ‘Given that the reconciliation sessions
did not succeed, […]’ which is complemented depending
on who files for divorce, the husband or the wife (see
section 3).
Then, the form addresses the provisional measures taken
during the first reconciliation session, stating: ‘With
regard to the provisional measures: Given that it comes
forward from the file that provisional measures were
taken.’ Here, the court confirms the measures, and
sometimes amends them or adds to them.444 The rest of the
paragraph containing the decision concerns the financial
consequences of the divorce, namely the damages,
lawyer’s expenses and procedural expenses, in this order.
The standard decision states that: ‘With regard to the
damages: Given that divorce on the grounds of Article 31
par. [1 sub] 3 PSC justifies the demand of compensation of
the harm inflicted on the other spouse.’ It proceeds with
the moral damages, stating: ‘With regard to the moral
damages: Given that divorce without grounds inflicts
moral harm on the other party affecting his/her honour
and his/her social status and causes the bereavement of
marital life and this harm is eligible for compensation.
Given that taking into consideration the period of co-

444 With regard to the maintenance for the wife: if the judgment
confirms the temporary measure with regard to maintenance for her,
the character of the maintenance is nevertheless changed form
maintenance during marriage (nafaqa) to maintenance during the
waiting period (nafaqat al-‘idda). This does not become clear from the
decisions.
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habitation and the age of the defendant and the impact of
the divorce on his/her feelings [and the presence of
children in his/her custody]445 and taking into
consideration the social status of the parties, the court
decides to compensate this harm with […].’ If the
defendant does not have a right to moral damages (see
below), this part is struck out. This is followed by the
standard phrase on material damages, stating: ‘With
regard to material damages: Given that divorce inflicts
material harm on the defendant because of the abrupt
change in her446 life circumstances, the woman’s costs
causes by the divorce add up to the amount of what she
takes upon her with the loss of a breadwinner and
support. Given that Article 31 PSC grants the woman the
opportunity to choose between a compensation of the
damages to be paid monthly or as a lump sum. Given that
the wife has chosen […], however the amount was too
high and the court decided to alter it and to lower it to be
in accordance with the duration of the marriage and the
job of the man and his real income and the niveau de vie of
the couple, and the court decided to fix the amount on
[…].’ If the defendant does not have a right to material
damages, this part is struck out. With regard to the
lawyer’s fees and procedural costs the standard form
states: ‘Given that the defendant had to pay lawyer’s fees
the court obliges the plaintiff to compensate these with
[…].’ Followed by: ‘With regard to the procedural

445 This phrase is wiped out if the woman demands divorce and she
obtains child custody, or if no children are involved.
446 Only women are granted material damages, see paragraph three.
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expenses: The court decides that procedural expenses are
on the plaintiff in accordance with Article 128 CCCP.’447
The last paragraph summarizes the decision. The heading
states ‘For these reasons’ (li-hadhihi al-asbab), followed by
the phrase: ‘On the grounds of Articles 40, 68 and 128 and
further of the Code of Civil and Commercial Procedure448,
and Articles 29, 30, 31, 32 and 54 PSC449 and Article 40 of
the Code of Civil Status450, the court pronounces the
divorce between […] and […] for the first time after
consummation on demand of the husband/ wife and
summons the civil servant to register this in the relevant
registers.’

This article provides: ‘Every party that loses in a procedure is
convicted to pay the expenses, except id the tribunal divides the costs
between them if both have lost on certain points.’
448 Article 40 CCP provides that the CFI is competent in divorce cases,
and Article 68 CCP provides that court representation is not obligatory
in personal status cases.
449 Articles 29 PSC defines ‘divorce’ (talaq) as ‘the dissolution of
marriage’, Article 30 PSC provides that divorce can only take place
through court, Article 31 PSC describes the types of divorce (with
mutual consent, on the grounds of harm or without grounds, par. 1),
followed by provisions with regard to the damages (par. 2 and 3),
Article 32 PSC describes the divorce procedure (reconciliation sessions,
temporary measures, etc.), and 54 PSC defines custody (hadana) and
therefore is only mentioned in a divorce case where children are
involved.
450 Article 40 of the Code of Civil Status provides that ‘The judgments
or decisions pronouncing the divorce or declaring the marriage null
and void, are, when they obtained force of res judicata, transcribed in
the registers of civil status where the marriage was inscribed. The
judgment or decision shall be mentioned in the margin of the marriage
contract and the birth certificates of the spouses.’
447
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Section two
Judicial practices
In this section I describe court decisions and reconciliation
sessions concerning divorce without grounds. The two
translated decisions are in my eyes representative for the
57 decisions taken by the Family Chamber of the CFI
Tunis on divorce without grounds on 5, 6, 12 and 13
January 2009.
Case one: Tarek and Khouloud451 (CFI Tunis, 05 January
2009, 68664)
On 24 April 2008, a man called Tarek (1975, choosing residence with
his lawyer) files a petition for divorce without grounds at the CFI
Tunis. According to the text of the judgment, the petition states: ‘he is
married to the defendant by means of a legal marriage contract issued
on 25 November 2000, and they consummated the marriage and they
have two children [twins]. However, the marital bond deteriorated
between them and he asks the reconciliation judge to try and bring
about reconciliation and if this fails, to bring about divorce (talaq) for
the first time after consummation in accordance with Article 31 par. [1
sub] 3 PSC.’452
Tarek’s wife Khouloud (1974) is summoned to attend the first
reconciliation session to be held on 21 May 2008 at 9 o’clock. At this
session, both spouses are present, and confirm that they are married
and that the marriage is consummated and that they have two
children. The judgment summarizes what has been put forward
during the sessions by stating that the husband persisted in his
demand and that the wife resisted to the divorce.

451
452

The names are fictitious out of respect for the litigants’ privacy.
اال ان الحياة الزوجية ساءت بينھما و طلب اجراء الصلح و عند التعذر الحكم بايقاع الطالق بينھما
 م ا ش31 طلقة اولى بعد البناء طبق الفقرة الثالثة من الفصل
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During the first reconciliation session the following provisional
measures are taken:
- Custody over the children Yasmine and Tahar is accorded to
Khouloud.
- Visiting rights are accorded to Tarek on Sundays and religious and
national holidays from 9 o‘clock in the morning to four in the
afternoon without company (this means that the husband has the right
to take the children with him).
- The husband is obliged to pay 200 DT (around € 100) child
maintenance for the two of them together and 100 DT (around € 50)
maintenance to his wife to be paid monthly starting on 21 May 2008
until the obligation ends.453
The reconciliation session is repeated two consecutive times, after
which the judge transfers the file to the court hearing to be held on 22
December 2008.
Here, both spouses are represented by their lawyers, who, according
to the decision, persist in their claim and ask for a decision. The wife’s
lawyer files for material damages (10.000 DT, i.e. around € 5.000) and
moral damages (15.000 DT, ± € 7.500), as well as the payment of the
rent (sakan, 220 DT, ± € 110) and a raise of child maintenance (300 DT,
± €150, as well as compensation of the lawyer’s fees (300 DT, ± €150).
In its decision, the court confirms the provisional measures taken
during the first reconciliation session, adding that the husband should
pay 120 DT (± € 60) for the wife’s sakan.454
With regard to the damages (gharama), the court argues that ‘divorce
on the grounds of Article 31 par. [1 sub] 3 PSC justifies the demand of
compensation of the harm inflicted on the other spouse.’ It proceeds
with the moral damages, stating: ‘With regard to the moral damages:
Given that divorce without grounds inflicts moral harm on the other
party affecting her honour and her social status and causes the
bereavement of marital life and this harm is eligible for compensation.

453 The obligation to pay maintenance to the wife ends with the
completion of the waiting period. See Article 38 PSC.
454 This is in accordance with Article 56 PSC that was added by law
2008-20 of 4 March 2008, providing that the mother who obtains
custody after divorce has a right to stay in the marital home for which
the father should pay the rent.
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Given that taking into consideration the period of co-habitation and
the age of the defendant and the impact of the divorce on her feelings
and the presence of children in his/her custody and taking into
consideration the social status of the parties, the court decides to
compensate this harm with 3.000 DT (± € 1.500).’
With regard to the material damages, the court argues that : ‘With
regard to material damages: Given that divorce inflicts material harm
on the defendant because of the abrupt change in her life
circumstances, the woman’s costs causes by the divorce add up to the
amount of what she takes upon her with the loss of a breadwinner and
support. Given that Article 31 PSC grants the woman the opportunity
to choose between a compensation of the damages to be paid monthly
or as a lump sum. Given that the wife has chosen a lump sum,
however the amount was too high and the court decided to alter it and
to lower it to be in accordance with the duration of the marriage and
the job of the man and his real income and the niveau de vie of the
couple, and the court decided to fix the amount on 4.000 DT (± €
2.000).’
With regard to the lawyer’s fees, the court awards compensation of
250 DT (± €125) and decides that procedural expenses are on the
husband in accordance with Article 128 CCCP.

To resume, the 33-year-old Tarek files for divorce without
grounds of the 34-year-old Khouloud. The couple have
been married for eight years and have four-year-old
twins, Yasmine and Tahar. The decision does not give
way anything about the reasons for the husband’s wish to
divorce, nor does it say anything about the wife’s position
(in the form of accusations) except that she resists. During
the first reconciliation session, the judge takes provisional
measures, granting child custody to the wife and visiting
rights to the husband. The plaintiff is obliged to pay 200
DT (± € 100) per month child maintenance and 100 DT (±
€ 50) per month maintenance for the wife (the woman’s
right to maintenance ends with the expiration of the
waiting period). The court does not pronounce on the
170

housing of the children. The couple attends two more
reconciliation sessions, but with no result: the husband
persists in his demand and the wife continues to resist.
The wife’s lawyer asks that Tarek pays the rent ad 220 DT
(± €110) per month, as well as a raise in child maintenance
from 200 to 300 DT (± € 150) per month. For the woman,
the lawyer asks 15.000 DT (± € 7.500) moral damages
10.000 DT (± € 5.000) material damages to be paid as a
lump sum.
In its final decision, the court confirms the provisional
measures concerning custody and visiting rights, adding
the obligation that the husband pays the rent, fixed at 120
instead of 220 DT. The court does not pronounce on the
issue of maintenance, thus confirming the amount of 200
DT for the children and 100 DT to the wife and rejecting
the raise of child maintenance to 300 DT. With regard to
the damages, the court agrees that the wife has a right to
material and moral damages, but lowers the amount: the
demand of 10.000 DT for material damages is adjusted to
4.000 DT (± € 2.000, i.e. 2/5 of the amount asked for) and
the demand for 15.000 DT for moral damages is adjusted
to 3.000 DT (± € 1.500, i.e. 1/5 of the amount asked for).
The collection of court decisions from 5, 6, 12 and 13
January 2009 contains 34 other decisions where the
husband filed for divorce without grounds. In 21 cases,
the wife is present at a/the reconciliation session(s), while
in 13 cases she is not.455 8 of the cases where the wife is not

455 CFI Tunis 5 January 2009, 67906 (in this case, the wife is denied
material damages), 64562, 69614, 69798, 67138 (the wife refuses
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present concern a mixed couple (Tunisian husband and a
wife with a foreign nationality; in these cases German,
Italian, French or Moroccan) and the wife is living
abroad.456 Only one of these cases elaborates on
international private law to justify the Tunisian court’s
competence.457 In all cases where the wife responds in the
sense that she is present at (one of) the reconciliation
sessions, the court awarded moral damages,458 while the
court awarded material damages in all cases except
four.459 Those cases where the court did not award

damages), 66546, 68150 (the husband denies the consummation and
therefore the payment of material damages, but the court considers the
consummation as proven), 69714, 70498, 69466; CFI Tunis 6 January
2009, 61923 (the husband files for divorce for harm but changes his
demand), 69299 (before consummation, no material damages), 69751
(the wife has a job, no material damages), 69899, 68585, 70601, 69437,
69019, CFI Tunis 12 January 2009, 64948 (the husband file for divorce
for harm but changes his demand), CFI Tunis, 13 January 2009, 69715,
70091, 67835. The wife does not respond: CFI Tunis 5 January 2009,
69152, 69702, 69764, 70277, 70554, 70598, 70670, CFI Tunis 6 January
2009, 69179, 69693, 69911, CFI Tunis 13 January 2009, 67957. In two
cases, the wife is absent on the first reconciliation session but does file
for damages (CFI Tunis 5 January 2009, 69110 and 6 January 2009,
70569). The demand is rejected.
456 CFI Tunis 5 January 2009, 69110, 69152, 69764, 70277, 70670, CFI
Tunis 6 January 2009, 69179, 69693, 69911, CFI Tunis 13 January 2009,
67957.
457 CFI Tunis 5 January 2009, 69152
458 Except in one case, where the wife explicitly refused damages but
insisted on sufficient child maintenance. CFI Tunis, 5 January 2009,
67138.
459 CFI Tunis 5 January 2009, 67906 (in this case, the demand for
material damages was rejected, seemingly as the wife demanded
payment in monthly installments and as a lump sum, but this is not
very clear), CFI Tunis 6 January 2009, 69299 (before consummation)
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material damages concern cases where the couple got
divorced before consummation, the wife had an income,
or the wife was nashiza (abandoned the marital home),
while in one case the reason did not become clear from
the judgment. While the court granted maintenance
(nafaqat al-‘idda, maintenance during the waiting period)460
to Khouloud in the case described above, this was only
done in 7 other cases where the wife responds, while it
was accorded in none of the cases where the wife did not
respond.461
Case two: Emna and Khaled462 (CFI Tunis, 12 January
2009, 68696)
On 10 April 2008, a young woman called Emna (born in 1981,
choosing residence with her lawyer) files a petition for divorce
without grounds at the CFI Tunis. According to the text of the
judgment, the petition states: ‘she is married to the defendant by
means of a legal marriage contract issued on 2 August 2007, and they
consummated the marriage and they do not have any children.
However, the marital bond deteriorated between them and she asks a
decision to dissolve (fakk) the marital bond on the grounds of the
desire of the wife (al-raghba al-khassa min al-zawja) for the first time
after consummation in accordance with Article 31 par. [1 sub] 3
PSC.’463

and 69751 (the wife has a job), CFI Tunis 13 January 2009, 68351 (the
husband alleges that the wife has left the marital home)
460 Article 38 PSC obliges the husband to pay maintenance during the
waiting period.
461 CFI Tunis 5 January 2009, 69614, 69798, 69714, CFI Tunis 6 January
2009, 69899, 68585, 70601, 69437. This was done either as part of the
temporary measures or in the final decision.
462 The names are fictitious out of respect for the litigants’ privacy.
463[sic!] لذا فانھا يطلب ايقاع الطالق بينھما للمرة االولى بعد البناء برغبة خاصة منھا
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The husband, Khaled (born in 1979), is summoned to attend the first
(and only) reconciliation session to be held on 23 May 2008 at 9
o’clock. At this session, both spouses are present, and confirm that
they are married and consummated the marriage and that they do not
have any children. According to the decision, the wife argues during
the reconciliation session that the couple do not live in harmony and
that their characters are incompatible and that the continuance of
marital life is impossible. The husband replies according to the
judgment that her parents are at the heart of their problems, as they
are intermingling with her affairs, adding that she refuses to move
with him to Kerkennah464, where he is originally from (they are living
in Tunis).
The court hearing is set on 31 June 2008, where Emna’s lawyer as well
as Emna herself and her husband are present. Apparently, the
husband made clear that Emna failed to return the household goods
(adbash), as the judgment states that during this hearing Emna
‘contests her husband’s objection with regard to the consolidation of
the adbash.’
The court hearing is postponed to 5 January 2009 where the lawyers of
both spouses are present as well as Emna herself who according to the
judgment argues that she persists in her demand.
According to the decision, Khaled’s lawyer argues (in writing): ‘My
client left the marital home since the moment that his wife submitted a
divorce case without consolidating the removal of the household
goods and the jewellery that she was hiding from him.’ The lawyer
files for remittance of the household goods and the jewellery, together
worth 15.000 DT (± € 7.500), as well as moral damages of 50.000 DT (±
€ 25.000) and 1.000 DT (± € 500) for lawyer’s fees. To consolidate his
demand for remittance of the household goods, the lawyer states that
he filed a separate case to oblige her to return the adbash, and a
decision was issued on 3 November 2008.
Emna’s lawyer in turn argues that her client has already returned the
adbash on 8 October 2008, which was even before the court hearing of
20 October 2008 as is proven with a procès-verbal of this hearing
testifying to the removal of the furniture.

464

A small group of islands opposite of Sfax.

174

However, the plaintiff puts into question the text of the process-verbal
of the hearing of 20 October 2008 for as far as it provides that the
jewellery belongs to the wife if the marriage is consummated. At this
point, Khaled’s lawyer affirms that his client has indeed removed the
household goods remitted to him but he insists on the remittance of
the jewellery that he paid just like the furniture arguing that ‘the
plaintiff cannot keep the jewellery after the husband has spent a large
amount of money and engaged in several loans to secure his
acquisitions to file for divorce after only 8 months of marriage.’
According to the husband, Emna should return the jewellery.
The court argues that the husband has a right to moral damages,
stating that ‘divorce on the grounds of Article 31 par. [1 sub] 3 PSC
justifies the demand of compensation of the harm inflicted on the
other spouse. With regard to the moral damages: Given that divorce
without grounds inflicts moral harm on the other party affecting his
honour and his social status and causes the bereavement of marital life
and this harm is eligible for compensation. Given that taking into
consideration the period of co-habitation and the age of the defendant
and the impact of the divorce on his feelings and taking into
consideration the social status of the parties, the court decides to
compensate this harm 1.500 DT (€ 750).
Then, the court decides on the remittance of the goods and the
jewellery, arguing that the process-verbal establishes that Khaled has
taken back the goods as has indeed been confirmed by his lawyer, and
thus this part of the petition is rejected.
The court continues with regard to the jewellery arguing that these are
a gift that belongs to the wife who has consummated her marriage in
accordance with Article 28 PSC465 and thus she cannot be obliged to
return it.

To summarise, in this case it is the wife, Emna, who files a
petition for divorce without grounds. She files her divorce
case after 8 months of marriage. According to the

465 Providing that if the marriage is dissolved before consummation all
gifts are returned, but that no gifts shall be returned once the marriage
has been consummated.
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judgment, Emna argued in the reconciliation session that
the couple do not live in harmony and that therefore, it is
impossible to continue marital life. The husband argued
that this is not his fault but her parents’, and he accuses
her of not moving with him to Kerkennah where he is
originally from. At the court hearing, both parties are
represented by their lawyers, while Emna is also present
in person. The husband’s lawyer asks to postpone the
court hearing in order to start a separate case concerning
the return of the household goods and jewellery. The
issue of the remittance of the household goods and the
jewellery might seem strange to people who are familiar
with legal practice in the region, where it is common
practice to file for the remittance of the dower if the wife
wishes to divorce. In Tunisia, the groom does not pay a
substantive dower in money but a symbolic amount of 1
DT.466 Instead, the husband gives the wife jewellery
during the marriage festivities – ‘urs – and prepares the
marital home with furniture and the like (washing
machine, refrigerator, etc.), while the wife brings in her
trousseau, consisting of bed linen, kitchen equipment and
so on. It has been argued that the jewellery has the same
function as a dower, in the sense that it gives the wife
financial security after divorce.467
The court rejects the demand to give back the household
goods, as these have already been returned to the
husband. Likewise, the court rejects the demand to give

466 I witnessed one marriage where the groom paid 5 DT instead of 1
DT, to shows his appreciation of the bride.
467 See Martin Latreille, 2008
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back the jewellery, as the marriage was consummated
and therefore all gifts belong to the wife. The court does
grant the demand of moral damages, but these are fixed
at 1.500 DT (± € 750) instead of 50.000 DT (± € 25.000), i.e.
less than 1/30 of the amount asked for. The court does not
pronounce on maintenance to be paid to the wife during
the waiting period.
I came across 12 other cases where the wife files a petition
for divorce without grounds. In 2 of these cases the
husband files for damages,468 while in 10 cases he is not
present at the reconciliation session(s) (in one of these
cases the husband does reply in writing).469 In none of the
cases where the wife files for divorce without grounds,
the court awarded nafaqat al-‘idda to the wife. In the case
between Khaled and Emna, the court awards moral
damages. This was only done in one of the other three
cases where the husband responds: the court awarded
1.000 DT (± € 500) moral damages from the demanded
5.000 DT (± € 2.500),470 while in the other case the decision
simply remains silent on the question of damages.471 In
none of the cases where the husband does not respond,

CFI Tunis, 5 January 2009, 69749 and CFI Tunis 6 January 2009,
69603
469 CFI Tunis 5 January 2009, 68266, 68658, 69698, 68330, 70984, CFI
Tunis 12 January 2009, 69072, CFI Tunis 13 January 2009, 67443, 69985
and 70359. In one case, the husband is absent on the reconciliation
session, but is represented by a lawyer on the court hearing; the lawyer
files for damages (CFI Tunis 12 January 2009, 69294).
470 CFI Tunis, 5 January 2009, 69749
471 CFI Tunis, 12 January 2009, 69294, and CFI Tunis, 6 January 2009,
69603
468
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does the court pronounce on moral damages. In none of
the cases material damages are awarded to the husband.
In 4 of the 10 cases where the wife files divorce and the
husband does not respond, the husband, of Tunisian
origin, lives abroad (in France or in Belgium).472 In two of
these
cases
the
divorce
took
place
before
473
consummation.
A typical discussion observed during reconciliation
sessions in cases of divorce without grounds concerned
the plaintiff’s right to divorce. In some sessions, the
plaintiff’s right to divorce was put into question, on the
grounds that he or she did not have any grounds to
divorce and that the defendant did not agree (see the
description of a reconciliation session at the beginning of
this chapter).474 The judge would reply that indeed, the
plaintiff had a right to divorce but that the defendant had
a right to damages. Another discussion witnessed during
reconciliation sessions in cases of divorce without
grounds concerned the amount of damages. When the
judge asked how much damages the defendant wishes to
receive, some defendants seemed unprepared to this
question. They told the judge that they would have to
think this over or talk about it with their lawyer, and
come back to it in a later stage of the proceedings. Other
defendants were prepared, and mentioned a number. The

CFI Tunis 5 January 2009, 69698, 68658, 68266, CFI Tunis 12 January
2009, 69072
473 CFI Tunis 5 January 2009, 69698 and CFI 12 January 2009, 69072
474 Also for example: reconciliation session CFI Tunis 11 December
2009a and b
472
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amounts asked for were often relatively high, which
made some plaintiffs cry out that he or she could not pay
this and would go to jail.475
Section three
Norms and sources
I derive the following norms from the material described
above. The first norm concerns the question of whether or
not the plaintiff has a right to divorce, and the second
norm concerns the question of whether or not the
defendant has a right to damages.
The right to divorce
With regard to the right to divorce, the material shows
that the court imposes the following norm: all spouses, be
it men or women, can obtain divorce without grounds
and without the consent of the defendant. This norm can
be witnessed in cases one and two: in case one, the court
granted divorce without grounds to Tarek, regardless of
the fact that he does not present any grounds, that his
wife does not agree and that they have two small
children. In case two, the court granted divorce without
grounds to Emna, regardless of the fact that she does not
give a particular reason for her wish to divorce except
that their characters are incompatible, and Khaled does
not agree. The fact that the couple has only been married

475

For example reconciliation session CFI Tunis 16 January 2009
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for eight months and that Khaled engaged several loans
for the marriage does not make this otherwise.
That both men and women have ‘unlimited’ access to
divorce without grounds476 was confirmed by judges
during reconciliation sessions: when a husbanddefendant or wife-defendant questioned the plaintiff’s
right to divorce, the judge stated sometimes in an almost
irritated way that of course, the plaintiff could obtain
divorce, but that, in return, the defendant had a right to
damages.477 Here, judges would invoke legislation.
Decisions where the demand was rejected invoked
procedural grounds for this rejection, whereas the only
situation in which I saw a reconciliation judge reluctant to
grant divorce without grounds on substantive grounds
was in cases where the wife was pregnant: I witnessed
that reconciliation judges opposed severely to divorce
during pregnancy, stating that this was haram. Sometimes
the judge invoked a verse from the Quran that
disapproves
repudiation
during
pregnancy.478
Nevertheless, if the plaintiff insisted, the divorce was
granted.479
Sources

476 That is, formally unlimited. Of course, financial consequences of the
divorce as well and social and emotional consequences can delimit the
practical access to divorce without grounds.
477 Also for example: reconciliation session CFI Tunis 11 December
2009a and b
478 Reconciliation session CFI Tunis 5 August 2009 (reconciliation judge
sites part of the surat al-nisa’) and 6 August 2009 (‘haram!’)
479 CFI Tunis 6 January 2009, 68585
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With regard to the right to divorce without grounds, the
standard form of the decision provides as follows (see also
section one):
The subject of the claim (mawdu‘ al-da‘wa)
The plaintiff stated that he/she is married to the defendant […]
but marital life deteriorated [if the wife files for divorce, the reason is
added, such as ‘marital life became impossible’]
and the plaintiff asks:
[if the husband files for divorce:] the reconciliation judge to try and
bring about reconciliation and if this fails, to bring about divorce
(talaq)480
[if the wife files for divorce:] a decision to dissolve (fakk) the marital
bond on the grounds of the desire of the wife (al-raghba al-khassa min
al-zawja)481
The proceedings (ijra’at)
[…]
The causes
[…]
The court (al-mahkama)
With regard to the divorce:
Given that the demand was to bring about divorce [talaq insha’ or talaq
bi-raghba khassa min al-zawja] in accordance with Article 31 par. [1 sub]
3 PSC
Given that the marriage was proven with a marriage certificate
Given that the reconciliation sessions did not succeed
Given that Article 31 par. [1 sub] 3 PSC grants both spouses the right
to divorce without justification granting the other spouse the right to
ask for compensation for the harm resulting from the divorce
[if the wife files for divorce, it is added that ‘Given that marriage is
based on good cohabitation and that there was no improvement to be

480

481

الى ان الحياة الزوجية ساءت بينھما و طلب اجراء الصلح و عند التعذر الحكم بايقاع الطالق بينھما
 م ا ش31 طلقة اولى بعد البناء طبق الفقرة الثالثة من الفصل
لذا فانھا يطلب ايقاع الطالق بينھما للمرة االولى بعد البناء برغبة خاصة منھا
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expected in this respect’ and that there is an ‘impossibility to live
together in an atmosphere filled with love and purity’]482
Given that the plaintiff persisted in his/her demand, the court cannot
do otherwise than to grant it
[…]

The court based its decision to grant divorce without
grounds on legislation: decisions state in the paragraph
entitled ‘the court’ that the petition for divorce without
grounds is in accordance with Article 31 PSC, underlining
that Article 31 par. 1 sub 3 PSC grants both spouses the
right to divorce without justification. In the second place,
decisions make implicit reference to another normative
order than legislation. In cases where the husband files
for divorce, the paragraph on the object of the demand
states that the husband filed a petition for talaq, while in
cases where the wife files for divorce, the object of the
demand is described as a petition to dissolve (fakk) the
marital bond. However, Tunisian legislation (Article 31
par. 1) uses the term talaq (‘divorce’) for both spouses and
does not contain the verb fakk. The use of this verb and
the differentiation in standard decisions between the
husband’s and the wife’s demand seems to refer to
another normative order than legislation. The term fakk
shall remind people who know the basics of Islamic law
of faskh, the judicial nullification of the marriage (both
verbs denote ‘to dissolve’). In turn, the term talaq, while
employed by Tunisian legislation as denoting ‘divorce’,
shall remind people with a basic knowledge of classical
Islamic fiqh of the unilateral extra-judicial divorce brought

482

و حيث ان الزواج بني على حسن المعاشرة و متى تبين للمحكمة عدم توفر ذلك بين الزوجين فانه ال
يسعھا اال القضاء بالطالق بينھما الستحالة امكانية المعاشرة بينھما في جو ملؤه المودة و الصفاء
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about by the husband. Thus, one might read an
invocation of (the court’s notion of) classical Islamic fiqh
in the terminology employed: a second source underlying
the decision to bring about divorce is Islamic law in the
sense that the court underlines that it is actually applying
the notions of talaq483 and faskh.
It should be noted in this respect that the terms employed
to denote the grounds of the petition (as opposed to the
object of the petition) are also gendered: if it is the
husband who wishes to divorce, the petition is stated to
be founded on insha’ min al-zawj (‘creation of the
husband’), while it is based on al-raghba al-khassa min alzawja (‘the personal desire of the wife’) when the wife
instigates the procedure.484 That the husband ‘creates’
divorce while the wife ‘desires’ it, indicates that when the
husband files for divorce, it is actually he who creates it,
while when the wife instigates a divorce case, it is the
judge who brings it about. This differentiation in the role
of the judge in the act of divorce might equally remind
people of Islamic law, but one can also read it in Tunisian
legislation: the Arabic text of Article 31 par. 1 sub 3 PSC
(as opposed to the French text, that employs the term
‘divorce caprice’ for both spouses) provides that the court

Of course, for a court to apply the notion of talaq as provided for by
classical Islamic fiqh is contradictive as this is in principle an extrajudicial form of divorce.
484 It is interesting to note that this terminology differs from the
legislation, where the term raghba is employed for the husband,
together with insha’, while the wife’s demand is described as her
mutalaba.
483
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pronounces divorce ‘on the desire of the husband to
create divorce or the demand of the wife of it’ (‘ala raghbat
al-zawj insha’ al-talaq aw mutalabat al-zawja bihi).
A third source underlying divorce without grounds does
not consist of a source of law, but of a particular notion of
marriage. This source is only invoked if the wife files for
divorce, in which case court decisions add that ‘marriage
is based on good companionship’ and that ‘there was no
improvement to be expected in this respect’, and that
there is an ‘impossibility to live together in an atmosphere
filled with love and kindness’. In this way, the court
presents its understanding of marriage (good
companionship, love and kindness, without explaining
where this understanding can be found. The notions of
love and kindness were also invoked in one of the two
forms of decisions on divorce with mutual consent.
Right to damages
With regard to damages, the court imposes the norm that
in principle, the defendant in a case of divorce without
grounds has a right to damages. This was confirmed in
cases 1 and 2. In case one, Khouloud was granted
damages, and in case two, Khaled was granted damages
as well. This indicates that marriage is perceived as a
contract, and that in case of a breach of the marriage
contract, the person who is liable to this should
compensate the other party’s damages resulting from the
breach. However, there is one important exception to this
rule, namely if the defendant does not respond to the
case, in the sense that he or she is absent on the
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reconciliation session(s): in these cases, the defendant
does not have a right to damages.
In those cases where the defendant does respond, the type
of damages awarded depends on the gender of the
defendant. With regard to the wife-defendant, the court
imposes the norm that she always has a right to moral
damages. In principle, she has a right to material damages
as well, which according to the standard phrasing will be
granted as a lump sum or in monthly instalments in
accordance with her choice.
It might surprise those who know legal practice in other
countries in the region that no reference is made to the
dower (mahr): in other countries, the wife has a right to
the deferred dower when the husband repudiates her. In
Tunisia however, husbands buy furniture (adbash) and
jewellery (dahab) instead of the dower (see the case of
Emna). After divorce, the adbash remain his property485,
but she keeps the jewellery and the trousseau (unless the
marriage was not consummated).486

This is true even if the wife gets to stay in the marital home.
However, the husband cannot simply take the furniture back, as the
marital home should be in a good condition, with regard to the interest
of the children in her custody. I came across one reconciliation session
where the husband asked back the adbash although the wife had the
right to stay in the marital home as she had custody over their three
children (reconciliation session CFI Tunis 11 May 2009).
486 I witnessed some discussions on the property of movable property,
as it can be difficult to prove what goods belonged to the adbash, what
formed part of the trousseau and what was bought afterwards and by
whom. This is even true if the couple got married in community of
485
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The court affirms that there are exceptions to the wife’s
right to material damages. The first and clearest exception
concerns the case where divorce takes place before
consummation.487 The second exception concerns the wife
who is nashiza (abandonment of the marital home),
although this rule is not clear: in four decisions the
husband-plaintiff argued that the wife was nashiza,488
while the court denied the wife material damages in only
one of these cases. Here, the husband presented a p.-v. to
prove that the wife was absent.489 The third exception to
the rule that wife-defendants receive material damages
concerns women who earn a living. However, I came
across only one decision confirming this rule (she earned
450 DT a month),490 whereas the observation of
reconciliation sessions showed that in at least half of the
cases, the wife has an income. Therefore, I suspect that
women who have an income only lose their right to
material damages under specific circumstances, but what
these circumstances are, does not become clear from the
decision.

goods, as in principle, the community of goods only concerns realestate (see law 98-94 of 9 November 1998).
487 CFI Tunis 6 January 2009, 69299
488 CFI Tunis 5 January 2009, 69614, 6 January 2009, 68019, 13 January
2009, 67835, 68351
489 Such a p.-v. is generally not considered sufficient to obtain divorce
for harm on the grounds of nushuz (see the next chapter): the p.-v.
merely proves that the bailiff (‘adl al-tanfidh) rang the bell of the marital
home on a certain day, and that she was not at home
490 CFI Tunis 6 January 2009, 69751
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I also have a decision where a wife loses her right to
material damages although the marriage was
consummated and the judgment does not state that she
earns a living or that she is nashiza. I’m not sure what the
reason for this decision can be, but a possible explanation
is that the judgment indicates that she files for material
damages as a lump sum and in monthly instalments.491
With regard to the husband-defendant the court affirms
the rule that he has a right to moral damages only: in
none of the cases the husband is granted material
damages. It should be noted that in order to calculate the
damages, the court does not refer to the husband’s
expenses for the marriage (the adbash and the jewellery).
The case between Khaled and Emna showed that the
husband’s right to damages is considered separately from
his right to the adbash, and the value of the jewellery is not
indicated as being relevant for the amount of moral
damages awarded.
The material shows that the court does not always grant
material damages to men either: in two cases where the
husband files for damages and is present at the
reconciliation session(s), the demand is granted while in
one case, the demand is rejected. In this case, the lack of
damages might be explained by the fact that the wife filed
for divorce before consummation (although this is not
sure, as in one judgment the decision states ‘wa lam tamma
al-bina’ (and no consummation took place), while a few

491

CFI Tunis 6 January 2009, 69437
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lines further the decision reads ‘ba‘d al-bina’ (after
consummation), which is repeated in the summary at the
end of the decision).492
Besides the right to damages, there are other rights
resulting from divorce. In the first place, there is the
nafaqat al-‘idda, the maintenance during the waiting
period. The material shows that if the wife files for
divorce, she loses her right to maintenance. If the husband
files for divorce, the wife in principle has a right to nafaqat
al-‘idda, unless she does not respond to the case. However,
in some cases where the husband files for divorce and the
wife is present at the reconciliation session, the decision is
silent on nafaqat al-‘idda, and it does not become clear from
the decision what the rule is. It is possible that the wife
obtained a maintenance decision. In the second place,
there is the right to stay in the marital home and the right
to child maintenance. As these topics are interrelated with
the question of custody, I will come back on these issues
in chapter 6.
Sources
Al-mahkama
[…]
With regard to the damages: Given that divorce on the grounds of
Article 31 par. [1 sub] 3 PSC justifies the demand of compensation of
the harm inflicted on the other spouse
With regard to the moral damages:

492

CFI Tunis 6 January 2009, 69603
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Given that divorce without grounds inflicts moral harm on the other
party affecting his/her honour and his/her social status and also the
bereavement of marital life and this harm is eligible for compensation
Given that taking into consideration the period of co-habitation and
the age of the defendant and the impact of the divorce on his/her
feelings [and the presence of children in his/her custody]493 and taking
into consideration the social status of the parties, the court decides to
compensate this harm with […].
With regard to material damages:
Given that divorce inflicts material harm on the defendant because of
the abrupt change in her life circumstances, the costs of the woman
derived from the divorce have the amount of what she takes upon her
with the loss of a breadwinner and support
Given that Article 31 PSC gives the woman the opportunity to choose
between a compensation of the damages to be paid monthly or in the
form of a lump sum to be paid to her at once
Given that the wife has chosen […]
However the amount was too high and the court decided to alter it
and to lower it to be in accordance with the duration of the marriage
and the job of the man and his real income and the niveau de vie of the
couple, and the court decided to fix the amount on […].

With regard to the decisions on damages I should make a
distinction between the grounds underlying the decision
to grant (or deny) damages on the one hand and the
amount on the other.
Standard decisions invoke the following sources as the
ones underlying the decision to grant damages (moral
and material),. The first source is legislation: court
decisions argue that Article 31 PSC prescribes that the
damages resulting from divorce without grounds are

493 This phrase is wiped out if the woman demands divorce and she
obtains child custody, or if no children are involved.
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eligible for compensation.494 The second source concerns
the attribution of moral damages. Court decisions state
that the defendant has a right to moral damages not only
because this is prescribed by law, but also because the
defendant’s honour and position in society are damaged.
The source is invoked in all standard decisions with
regard to divorce without grounds, be it on demand of
the husband or of the wife. This implies that both
divorced women and divorced men suffer from a
damaged honour and position in society. The court does
not explain where it finds this norm (for example:
‘according to Tunisian ‘custom’ divorced men and
women suffer from damage to their honour and position
in society’).
With regard to material damages (to be paid to the wife
only), court decisions also add a second source besides
legislation. Standard decisions state that the defendant
suffers from an ‘abrupt change in life circumstances’,
especially the loss of ‘a breadwinner and support.’ Here,
the court invokes a practical, financial argument to grant
material damages. Again, the court does not explain why
the defendant would lose a breadwinner and support (for
example by referring to Article 23 or 37 PSC that stress
that the husband is the main breadwinner). As husbands
are not granted material damages, divorced husbands are
possibly not considered to suffer from an abrupt change

494 Article 31 par. 2 PSC provides that the court decides on the
compensation of material and moral damages inflicted o none of the
spouses and resulting from the divorce pronounced on the grounds of
par. 1 sub 2 (divorce for harm) and sub 2 (divorce without grounds).
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in life circumstances (in financial terms) and the loss of a
breadwinner and (financial) support.
Decisions that deny the defendant damages do not always
explain this: the paragraph on damages in the standard
decision is simply wiped out. This is true for those cases
where the defendant is not present at the reconciliation
session and thus, it remains unclear why an absent
defendant does not have a right to damages. Similarly, in
the case where the husband-defendant did file for
damages but the court did not grant these, the decision
does not explain why. Also here, the part on the damages
in the standard decision was simply left out in the typed
out version. This case seemingly concerned a divorce
before consummation. Possibly the husband’s honour and
social position are not considered damaged if the wife
files for divorce before consummation.
Those decisions where the wife-defendant is denied her
right to material damages on the other hand do indicate
the reasons for this denial. The decision that denies the
wife material damages in the divorce decision that
according to the judgment is pronounced qabla al-bina
(before consummation) is based on ‘the absence of marital
life,’ while in the summary at the end of the decision, the
court adds Article 37 PSC to the standard list of
provisions that are applied, which obliges the husband to
pay maintenance during marriage.495 Apparently the court
did not qualify the situation at hand as a ‘marriage’, as the

495

CFI 6 January 2009, 69299
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divorce took place before ‘consummation’ and therefore,
the wife did not have a right to material damages after
divorce. (It should be reminded that the husband loses his
right to moral damages in case the marriage is not
consummated; apparently, the husband is considered not
to suffer from damage to his honour and social position,
while the wife is, as she keeps her right to moral
damages.)
The decision that denies the wife material damages where
the husband states that she is nashiza, is based on the
grounds that ‘the marriage did not last more than one
year and that the wife did not get used to the kind of
fixed sum to live for the lack of marital life [fi dull al-hayat
al-zawjiyya means something like the ‘error’ of marital
life].’496 With regard to the first grounds: although indeed,
the standard form invokes the duration of the marriage as
a factor to count the amount of material damages, it does
not make the mere right to it depend on this factor; thus,
other decisions concerning cases where the marriage did
not last more than a year do grant the wife material
damages.497 Therefore, it is more likely that the second
grounds was decisive in this case, namely that the wife
did not get used to maintenance as there was an ‘error’ in
marital life. The term ‘error’ seems to refer to the fact that
the wife had abandoned the marital home. In this way,
the decision is presuming that a wife who abandoned the
marital home did not have a right to maintenance during

CFI 13 January 2009, 68351
CFI Tunis 5 January 2009, 68150, CFI Tunis 6 January 2009, 69437
and 70601
496
497
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marriage and therefore, she loses her right to material
damages after divorce. It is not explained why a woman
who abandons the marital home would lose her right to
maintenance and thus, her right to material damages after
divorce. Possibly, the wife is not considered to be loosing
a ‘breadwinner and support’.
The decision that the wife who has an income loses her
right to material damages is based on the grounds that
she earns 450 DT and that ‘she cannot have two
incomes’.498 The decision does not explain why a wife
could not have two incomes, e.g. with reference to the
legislation. As I witnessed in many reconciliation sessions
that often, wives who have an income do have a right to
damages, I suspect that it is the amount she earns that
makes that in this particular case, the wife loses her right
to material damages. In reconciliation sessions I observed
that most people, both men and women, indicate that
they earn around 350 DT and thus, it is possible that the
wife in this particular case earns more than her husband.
This would explain why she loses her right to material
damages, as in this case, it is not her but the husband who
loses a ‘breadwinner and support.’
The fourth decision that denies the wife material damages
concerns the case where the wife files for material
damages to be paid in instalments and as a lump sum. The
court argues that ‘there is no foundation to grant material
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damages.’499 The court does not explain why this would
be a reason to deny the wife damages.
With regard to the amount of damages awarded,
standard decisions refer to several factors that are of
importance to calculate the moral and material damages
awarded. In order to calculate the moral damages for both
husband and wife, the court refers to the period of cohabitation, the age of the defendant, the impact of the
divorce on his/her feelings, the presence of children in
his/her custody, and the social status of the parties. Again,
the court does not explain why the period of cohabitation, the age of the defendant, the defendant’s
feelings, the presence of children and the social status of
the parties should be of interest. Moreover, the reasoning
does not differentiate between men and women.
However, in reconciliation sessions, I observed one judge
stating to the wife: ‘People accept a widow, but they do
not accept a divorcee’,500 while I never heard a judge say
something similar to a divorcing husband. This might
signify that a woman is considered to suffer more from
divorce than a man, which might explain why in my
cases, husbands pay an average of 2.000 DT while the
only women who actually paid moral damages, paid
1.000 and 1.500 DT. Thus, an additional factor that plays a
role in the calculation of moral damages might be the
gender of the defendant (although this is not mentioned
in the decision).

499
500

CFI Tunis 6 January 2009, 69437
Reconciliation session CFI Tunis 8 January 2009
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With regard to the calculation of material damages
awarded to the divorced wife, the court invokes the
factors of duration of marriage, the job of the man and his
real income, as well as the niveau de vie of the couple. The
court does not explain why the other factors are of
importance. However, that the duration of marriage and
the husband’s job and income play a role is in line with
the notion that a wife has a right to material damages to
prevent that she suffers from an abrupt change in her life
circumstances. Again, it is interesting to note that the
wife’s job and income are not mentioned here: neither in
the sense that her having an income makes her lose her
right to material damages, nor in the sense that her
amount of income influences the amount of material
damages. Possibly standard decisions are based on the
presumption that women do not have an income.
In some decisions, the decision on the amount of damages
seems to be based on additional grounds, namely the ‘bad
behaviour’ of the plaintiff or the defendant. However, the
accusations are not mentioned in the paragraph on
damages as being one of the factors that influence the
amount; they are only mentioned in the paragraph on the
proceedings (al-ijra’at) in the description of the
reconciliation session(s). That mentioning ‘bad behaviour’
might nevertheless underly the decision on the amount of
damages can be concluded from the fact that almost all
reconciliation sessions observed are characterised by
accusations from both sides, while most descriptions of the
reconciliation session in the judgments are limited to the
statement that the plaintiff persisted in his/her demand
and that the defendant resisted (see case one between
195

Tarek and Khouloud). Only a minority of the decisions
mentions the accusations uttered during the session. This
was the case in case two between Khaled and Emna: the
decision states that during the reconciliation session,
Khaled accused Emna’s parents of intermingling in her
affairs and he accused Emna of refusing to live with him
in Kerkennah, where he is from. Other judgments
mention the following allegations: domestic violence,501
non-payment of maintenance,502 absence of sexual
relations,503 ‘bad words’504, drinking alcohol,505 adultery506.
That the accusations play a role in the amount of damages
was confirmed by a Family Judge in an interview.507
However, it is not easy to establish that bad behaviour
indeed influenced the outcome in a particular case since
the decisions do not mention the job and income of the
spouses, making it difficult to decide whether the
damages are indeed relatively ‘high’ or ‘low’ in the light
of the factors invoked in the judgment.
However, in one case the correlation was evident as the
wife was awarded relatively high damages, namely 3.000
DT material and 2.000 moral damages (against an average
calculated from my material of roughly 2.000 DT moral
damages plus 3.700 material damages or 100 DT per

CFI Tunis 6 January 2009, 69751
CFI Tunis 6 January 2009, 69751
503 CFI Tunis 6 January 2009, 69751
504 CFI Tunis 5 January 2009, 64562
505 CFI Tunis 5 January 2009, 67906
506 CFI Tunis 5 January 2009, 64562 and 67906
507 Interview with one of the Family Judges at the CFI Tunis, 10 June
2009
501
502
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month), although the couple was clearly poor: they were
living in the lower class neighbourhood of Hayy Ibn
Khaldoun, while her parents lived in Hayy Ettadamun (a
large depressed and dangerous township at the outskirts
of Tunis).508 The decision mentions under the heading of
‘proceedings’ that the husband accused his wife of having
left the marital home (nushuz). As one family judge often
repeated to me that ‘women do not leave without a
reason’,509 the fact that the wife abandoned the marital
home might have been a reason for the court to grant her
a high amount of damages, presuming that it was him
who behaved badly towards her. Thus, mentioning his
allegation uttered during the reconciliation session can be
conceived as a factor underlying the calculation of the
amount of damages awarded to the wife.

CFI Tunis 5 January 2009, 69614
For example, interview with one of the Family Judges at the CFI
Tunis on 29 October 2008
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509

197

198

Chapter five
Divorce for harm
On a Monday morning in the spring of 2009, a couple enters the office
of the Family Judge. The wife files for divorce for harm. ‘Why?’, the
judge asks her. ‘Because he beats me’, she replies. ‘But you have
children together!’, the judge tells her. ‘I’m filing for divorce for harm’,
the woman insists. ‘But on what grounds?’, the judge replies. ‘He is
not living with me’, the wife replies. ‘So what?’, the judge says. ‘He
uses bad words in front of the children’, the wife adds. ‘So what?’ the
judge asks again. ‘He is not paying maintenance’, the wife adds. ‘And?
Do you have a maintenance decision?’, the judge asks her. ‘Otherwise
it is not possible [to file for harm]. You should file for divorce without
grounds.’ The husband intervenes, stating that his wife abandoned the
marital home. ‘But that’s because he beats me’, the wife replies. The
husband says that he has a medical certificate that proves that she
beats him. The judge tells both of them: ‘You have to prove everything
you say!’.510

In this chapter, I examine judicial practices in the field of
divorce for harm. The material consists of a total of 36
decisions issued by the two Family Chambers of the CFI
Tunis in 2008 and 2009 (11 of which were issued in 2008,
and 25 date from 5, 6, 12 and 13 January 2009), as well as
the reconciliation sessions observed between October
2008 and September 2009 and interviews with the two
Family Judges in the same period.
For the study of judicial practices in the field of divorce
for harm, additional material consists of the observation
of sessions of the public prosecutor who is specialised in
family matters (CFI Tunis) and interviews with him,
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interviews with the head public prosecutor at the CFI
Tunis, and interviews with two penal judges (one at the
CFI Tunis and one at the Cantonal Court in Tunis). These
are all men. I also interviewed two (female) lawyers who
are equally women’s rights activists and members of the
ATFD and the AFTURD, as well as one (female)
councellor at the centre d’écoute of the ATFD and three
female litigants who were implicated in a case of divorce
for harm (Jihène, Meriem and Boustaina).511 Finally, I
observed a councelling session at the centre d’écoute with
regard to a woman who was the victim of domestic
violence.
Only 25 of the 36 decisions from the CFI Tunis form part
of the decisions issued on 5, 6, 12 and 13 January 2009; the
other 11 decisions were issued in 2008 and were handed
to me by the Family Judge of Chamber I when I asked
specifically for cases of divorce for harm. This is
important for three reasons. First, the fact that only 25
decisions were issued on divorce for harm on these four
days indicates that not many people file for divorce for
harm and/or that many petitions for divorce for harm are
abandoned
or
changed
into divorce without
grounds/divorce with mutual consent during the
proceedings.512 Second, as the 11 decisions issued in 2008

These names are fictitious out of respect for the litigants’ privacy.
Two cases of divorce for harm on the grounds of abandonment from
the marital home were changed into divorce without grounds (CFI
Tunis 6 January 2009, 61923, 12 January 2009, 64948) as well as one
decision on the grounds of non-payment of maintenance (CFI Tunis 6

511
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are selected for me by the Family Judge, they might not
reflect general practices. Third, the relative small amount
of decisions makes it somewhat problematic to derive the
practice at this court with regard to divorce without
grounds. This is even more so because the 36 decisions
cover different aspects of divorce for harm in the sense
that they concern different grounds of harm: soms regard
domestic violence, others concern non-payment of
maintenance, etc. As a result, many conclusions drawn in
this chapter are highly speculative.
The chapter proceeds as follows. Section one describes
how cases of divorce for harm proceed, partly referring to
the procedure described in chapter 2 and gives a general
overview of the types of cases I came across, which given
an insight into what acts (or lack thereof) are qualified as
‘harm’ and in what cases the demand is granted or
rejected. Section three contains an analysis of the material
focusing on the norms that can be derived from the
material as well as the sources invoked; this section is
divided into several sub-sections each of which treat
another grounds for harm (domestic violence, nonpayment of maintenance, the wife’s abandonment from
the marital home, the husband’s refusal to cohabit, the
wife’s refusal to follow the husband when he moves
house, adultery, and imprisonment). Every sub-section is
divided into three parts, namely a description of the act
that is qualified as harm as well as the sources underlying

January 2009, 69295). One case was changed into divorce with mutual
consent (CFI Tunis 6 January 2009, 70579).
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this qualification, the evidence requirements to prove the
harm and the sources underlying these requirements.
Section one
A description of the procedure
A standard case of divorce for harm as witnessed in
reconciliation sessions and court decisions proceeds quite
similarly to the other divorce cases. However, the
procedure is characterised by some particularities. In the
first place, the date of the petition is seemingly of
particular importance for cases of divorce for harm, as
relatively often, both spouses file for divorce: both on the
grounds of harm, or one of the grounds of harm and one
without grounds. Here, the rule is applied that the first
petition is taken into consideration while the second is
rejected.513
The process-verbal of the reconciliation session is
particularly important in cases of divorce for harm as it
can provide evidence of the harm. For example, in a case
where the wife filed for divorce for harm, the demand
was granted on the grounds of the fact that the husband
admitted during two reconciliation sessions that he
abandoned the wife, which was noted down in the p.-v.
of the reconciliation session.514 However, in a session
concerning a wife filing for divorce for harm on the

513 For example CFI Tunis 12 January 2009, 69211: the wife files for
harm while the husband files for divorce without grounds. The wife’s
demand is treated as it outdates the husband’s petition.
514 CFI Tunis 6 January 2009, 67963
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grounds of domestic violence (she stated that her
husband had attacked her with a chair) the husband
admitted this, but the judge did not note this down in the
p.-v..515 This shows that the reconciliation judge can
execute significant influence on the outcome of the case
by the way in which he or she draws up the p.-v..
Also, it is possible that the allegations of ‘bad behaviour’
made by the defendant during the reconciliation session
influences the amount of damages granted to the plaintiff,
although this is not explicitly indicated among the
parameters used for the calculation of damages.516
With regard to the deliberation of the Family Chamber, an
important difference with cases of divorce with mutual
consent and without grounds is that cases of divorce for
harm seem to take more time than the other divorce cases,
in the sense that the judges take a conscientious look at
the evidence in the file. Moreover, the reasoning is often
more elaborated, but not always.
The standard form for divorce for harm differs slightly
from the other forms. It is set up as follows. The
paragraph on the subject of the claim begins in the same
way as in the other types of divorce,517 followed by the

Reconciliation session CFI Tunis 19 January 2009
This was possibly the case in the decision of 12 January 2009, 65054.
I will come back on this in the third paragraph.
517 Stating that the plaintiff is married to the defendant by means of a
legal marriage contract and that the marriage was/was not
consummated and that they do/do not have any children.
515
516
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standard phrase: ‘but marital life deteriorated because of
the deliberate act of the defendant consisting of
[specification] which inflicted harm on the plaintiff and
he/she asks to bring about divorce between them for the
first/second time before/after consummation on the
grounds of harm brought about by the husband/wife in
accordance with Article 31 par. [1 sub] 2 PSC.’ The
paragraph on the proceedings describes the reconciliation
sessions. It seems as if judges take it more seriously to
note down what has been stated during the reconciliation
sessions when it concerns a case of divorce for harm, as
some decisions specify what has been said on which
reconciliation session, mentioning the date of the session
as well. This is especially true when a party admittted
which provides for the evidence of harm. The paragraph
on the causes describes the object of the claim, states that
the marriage was proven with a marriage certificate, and
addresses the lawyers’ pleas as well as the documents
presented to sustain those pleas. This part is generally
much more elaborate than in other divorce decisions. The
paragraph on the decision repeats the object of the claim
(divorce for harm) and that the marriage was proven with
a marriage certificate, and states that the reconciliation
sessions remained without result. This paragraph
contains an interpretation of the law and a description
and qualification of the evidence presented. This part of
the decision is generally significantly more elaborate than
decisions of divorce with mutual consent or divorce
without grounds.
The form continues with the provisional measures taken
during the first reconciliation session, and the financial
204

consequences of the divorce, namely the moral and
material damages, lawyer’s fees and procedural expenses.
Interestingly, the standard phrases are exactly the same as
in the forms of divorce without grounds. This means that
the standard form does not make explicit reference to the
act that inflicted harm on the plaintiff as a factor that
influences the amount of moral harm. The last paragraph
summarizes the decision. The heading states ‘For these
reasons’ (li-hadhihi al-asbab). In some decisions this is
followed by an enumeration of the same articles invoked
in other divorce cases (Article 40, 68 and 128 and further
of the Code of Civil and Commercial Procedure, Articles
29, 30, 31, 32 and 54 PSC518 and Article 40 of the Code of
Civil Status) without ever mentioning an additional article
that was invoked throughout the decision (such as Article
23 PSC). A large part of the decisions does not mention
any Articles at all under this heading.
Section 2
A description of the material
This section describes the material with regard to divorce
for harm.

Articles 29 PSC defines ‘divorce’ (talaq) as ‘the dissolution of
marriage’, Article 30 PSC provides that divorce can only take place
through court, Article 31 PSC describes the types of divorce (with
mutual consent, on the grounds of harm or without grounds, par. 1),
followed by provisions with regard to the damages (par. 2 and 3),
Article 32 PSC describes the divorce procedure (reconciliation sessions,
temporary measures, etc.), and 54 PSC defines custody (hadana) and
therefore is only mentioned in a divorce case where children are
involved.

518
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The petition of the wife
Case 1 Mounira versus Imed519 (CFI Tunis, 12 January 2009,
65054)
On 14 June 2007, Mounira (1977) files a petition for divorce for harm at
the CFI Tunis. According to the text of the judgment, the petition
states: ‘she is married to the defendant by means of a legal marriage
contract issued on 7 December 2006, and they consummated the
marriage and they have one child, but marital life deteriorated because
of the deliberate act of the defendant consisting of a violent attack on
her (al-i‘tida’ bi-l-‘unf) and [she obtained] a penal conviction namely
decision number […]. This inflicted harm upon the plaintiff and she
asks to bring about divorce between them for the second time after
consummation on the grounds of harm brought about by the husband
in accordance with Article 31 par. [1 sub] 2 PSC and [she asks to]
oblige the defendant to compensate her for her moral damages with
1.000 DT and 10.000 DT for material damages and 600 DT for lawyer’s
fees.’520
Mounira’s husband Imed (1971) is summoned to attend the first
reconciliation session to be held on 28 July 2007 at 9 o’clock. They are
both present at this session. According to the judgment, Mounira
recounts that she persists in her claim of divorce for harm consisting of
‘an attack with violence’ (al-i‘tida’ bi-l-‘unf). She also tells the judge that
she is pregnant in her fourth month and that this divorce case was
preceded by a divorce in 2001 for the kidnapping of her daughter and
that they married again on the grounds that he would refrain from
doing that, ‘but it began all over again.’ The husband replies according
to the decision that the accusations are without any grounds and that
‘the truth is that she attacked herself and that the true reason for their
difference of opinion is her refusal to move house with him to an
independent marital home as they are living with her parents.’ He
resists to the divorce.

519

520

The names are fictitious out of respect of the litigants’ privacy.
و قد ساءت العالقة الزوجية بينھما لتعمد المطلوب االعتداء بالعنف
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The reconciliation judge accords custody over both children (in the
meantime the second daughter is born) to Mounira, granting Imed
visiting rights and obliging him to pay 40 DT for the eldest daughter
and 30 DT for the new born every month.
In the paragraph on the mustanadat, the court argues that Imed’s
lawyer stated that the penal conviction has not yet obtained force of
res judicata, and that there is a witness who declared that Mounira
attacked herself. He files for 1.000 DT lawyer’s fees.
In its decision, the court argues that (given that the demand was to
bring about divorce for harm, and that the marriage was proven and
that the reconciliation sessions failed): ‘Given that the harm that is
insisted upon consists of an attack with violence. Given that the harm
is proven with a court decision issued on 29 November 2007 […].
Given that the harm consisting of severe violence (‘unf shadid) is
proven, this leads the judge to the pronunciation of divorce for harm.’
The provisional measures taken during the first reconciliation session
are confirmed, and the wife is granted 1.500 DT moral and 1.000 DT
material damages, as well as 250 DT for lawyer’s fees.
In the summary, the decision mentions the same provisions as in
decisions on divorce without grounds and divorce with mutual
consent.

To summarize, the 30-year-old Mounira files a petition for
divorce for harm against her 36-year-old husband with
whom she has one child and of whom she is pregnant at
the moment of the petition. It is their second divorce: the
first divorce was, according to her, due to the fact that he
kidnapped their daughter. They remarried after he
promised to treat her better, but according to her, he did
not keep his promise. In this case, she presents a penal
conviction of domestic violence to sustain her demand
and she files for 1.000 DT moral and 10.000 DT material
damages.
During the reconciliation sessions, the husband argues
that his wife actually wants to divorce because she does
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not want to move house with him (he wishes to move
house because they are living with her parents) and
therefore, she attacked herself in order to obtain divorce
for harm. In this way, the husband refers to the financial
advantages of divorce for harm over divorce without
grounds: if Mounira files for divorce without grounds,
she should (in principle, see the previous chapter) pay
damages whereas in case of divorce for harm she will
receive damages. In order to sustain his accusation, Imed’s
lawyer argues that the penal judgment convicting Imed
for domestic violence has not yet obtained force of res
judicata, implying that it does not provide sufficient
evidence for the violence. Also, the lawyer presents
evidence for the fact that the accusation is false, in the
form of a witness declaration providing that Mounira
attacked herself.
Despite the fact that the sentence did not obtain force of
res judicata and despite the witness declaration, the court
grants the demand, arguing that the violence was proven
with the penal sentence. The court grants Mounira a
higher amount of moral damages than she filed for,
namely 1.500 DT instead of 1.000 DT. On the other hand,
she receives 1.000 DT for material damages instead of the
10.000 DT she filed for.
I have one case resembling case 1 between Mounira and
Imed, where the wife files for harm on the grounds of
domestic violence only. She specifies during the
reconciliation session that her husband attacked her with
a knife for which she underwent surgery in hospital. She
shows a penal sentence. The wife did not file a petition for
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damages and did not receive any. Nevertheless, the
decision states explicitly that she can file for them in a
separate case.521
In 5 other decisions, the wife files for divorce for harm on
the grounds of domestic violence together with other
grounds. In one case, the wife mentions domestic violence
together with ‘bad treatment’ (su’ al-mu‘amala), and
expulsion from the marital home (tarad min al-mahall alzawjiyya [sic!]).522 In another case, the wife mentions nonpayment of maintenance (adam al-infaq) to her and their
child, beating (i‘tida’ ‘alayha bi-l-darab), and leaving her
behind in a situation of poverty.523 In yet another case, the
wife mentions violence and contempt with regard to her
and a violation of her honour.524 In the fourth case, the
wife mentions violence and ‘the many problems he tells
her about which have repeatedly put him in prison’.525 In
the fifth case, the wife mentions expulsion from the
marital home and violence, and during the reconciliation
sessions she adds that he took the furniture (adbash) from
the marital home which forced her to move to her
parents’ house and that he neglects her (financially). At
the court hearing she adds that they have been living
separately for five years.526

CFI Tunis 5 May 2008, 66970
CFI Tunis 12 January 2009, 69211
523 CFI Tunis 27 October 2008, 63944
524 CFI Tunis 6 January 2009, 66893
525 CFI Tunis 27 October 2008, 67558
526 CFI Tunis 5 January 2009, 69210
521
522
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Out of the five petitions of divorce for harm that mention
domestic violence together with other grounds, not one is
granted on the grounds of domestic violence. Two
petitions are rejected (one for lack of evidence of nonpayment of maintenance, and the other on the grounds
that a foreign court had already decided on the case). Two
demands are granted on the grounds of non-payment of
maintenance. In these cases, the wife presented a penal
conviction for non-payment of maintenance (hukm ihmal
‘iyal). In one case the demand was granted on the grounds
that the husband refused to live together, which the
husband admitted this during the reconciliation session.527
In all cases, the wife is granted damages.
Case two: Sana versus Abdallah528 (CFI Tunis, 12
January 2009, 69314)
On 15 May 2008, Sana (1973) files a petition for divorce for harm at the
CFI Tunis. According to the text of the judgment, the petition states:
‘she is married to the defendant by means of a legal marriage contract
issued on 16 June 2000, and they consummated the marriage and they
have one child, Amel, but marital life deteriorated because of a
deliberate act of the defendant consisting of the neglect his wife and
his non-payment of maintenance to her and a court decision was
issued against him convicting him to imprisonment for neglect of his
family (ihmal ‘iyal).529 This inflicted harm upon the plaintiff and she
asks to bring about divorce between them for the first time after
consummation on the grounds of harm brought about by the husband
in accordance with Article 31 par. [1 sub] 2 PSC and [she asks] to
oblige the defendant to compensate her for her material damages with

CFI Tunis 12 January 2009, 69211
The names are fictitious in order to protect the litigants’ privacy.
529
و قد ساءت العالقة الزوجية بينھما لتعمد المطلوب اھمال زوجته و عدم االنفاق عليھا
527
528
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10.000 DT and the same amount for her moral damages and 500 DT
for lawyer’s expenses.’
Sana’s husband Abdallah (born in 1962, currently living with his
parents) is summoned to attend the first reconciliation session to be
held on 3 July 2008 at 9 o’clock. At this session, the husband is absent
and Sana declares that she persists in her demand, arguing that he
does not fulfil his duties with regard to her and to their daughter and
that she obtained a maintenance decision (hukm nafaqa) and a (penal)
decision for neglect of the family (hukm ihmal ‘iyal).
The judge takes the following provisional measures: custody is
awarded to the mother and visiting rights to the father. The case is
transferred to the court hearing where the lawyer of the wife is
present, but the husband is absent and does not respond in writing
either.
In the mustanadat, the court argues that besides the birth certificates
and the marriage contract, the wife presented a copy (shahada) of the
penal conviction of her husband.
In its decision, the court argues as follows: (Given that the demand
was to bring about divorce for harm, and given that the marriage was
proven, and given that the reconciliation sessions failed,) ‘Given that
with Article 31 par [1 sub] 2 PSC the legislature grants the spouse who
suffers from harm the right to file for divorce on the grounds of harm
inflicted on him. Given that it is proven with two copies of penal
decisions issued on 22 December 2006 and 15 May 2008 that the
defendant is convicted for neglect of the family and that he went to
prison. Given that the conviction of the defendant for neglect of the
family was proven while it was not contested [by the husband] [and
that it forms] a violation of the maintenance obligation imposed on
him by Article 23 PSC and his abandonment of his wife and his
daughter in a condition of neglect and poverty, this forms harm
[inflicted by] the defendant that is proven and that obliges to
pronounce divorce in the sense of Article 31 par. [1 sub] 2 PSC.’
The court confirms the provisional measures taken during the first
reconciliation session.
The court grants 2.000 DT moral and 3.000 DT material damages, as
well as 250 DT lawyer’s fees and convicts the husband to pay the court
expenses.
In the summary at the end of the decision, the court invokes the same
articles as in other divorce decisions.
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In this decision, Sana files for divorce for harm on the
grounds of neglect of the wife and non-payment of
maintenance to her and asks for the payment of 10.000 DT
material damages and 10.000 DT moral damages. The
wife presents two penal decisions (from 2006 and 2008)
convicting the husband to imprisonment for neglect of the
family (ihmal ‘iyal). The husband does not respond. The
court grants the demand, arguing that the neglect of the
family is proven and that this constitutes a violation of
Article 23 PSC which justifies divorce for harm ex Article
31 par. 1 sub 2 PSC. The wife is granted 2.000 DT moral
and 3.000 DT material damages.
I also have 5 cases that mention non-payment of
maintenance alone or in combination with abandonment
from the marital home. In 3 cases, the wife files for
divorce for harm on the grounds of neglect of the family
(ihmal) and/or non-payment of maintenance530, while in
the fourth case, the wife states that in addition, the
husband has not been cohabiting with her for a number of
years (‘adam musakana zawjatihi mundhu sanawat)531 and in
the fifth case this was 5 years.532 One of these petitions is
changed into divorce without grounds and one is rejected
for lack of evidence. In three of the cases the demand is
granted on the grounds of non-payment of maintenance,
which is proven with a penal conviction for neglect of the

530 CFI Tunis 6 January 2009 69295, CFI Tunis 12 January 2009, 67292
and 69314
531 CFI Tunis 5 January 2009, 68484
532 CFI Tunis 5 January 2009, 69210
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family (ihmal ‘iyal). In all cases, damages are granted. I
also have one case where the wife files for divorce for
harm on the grounds that her husband abandoned her.533
The husband admitted this during the reconciliation
session and the demand is granted. She obtains damages.
Apart from the cases where the wife mentions domestic
violence,
non-payment
of
maintenance
and/or
abandonment from the marital home, I also have cases
where women file for divorce for harm on other grounds.
In two cases, the harm consists of having a relationship
with someone else.534 One of these was dismissed as a
foreign court had already decided on the case, while the
second was granted. In the latter case, the wife presented
a penal conviction for adultery. She did not file for
damages and did not receive any. In one case, the wife
filed for divorce for harm on the grounds that the
husband was in prison leaving her without a family. He
had been convicted for paying with uncovered
checques.535 The demand was granted and she received
damages. In this case, the wife presented the penal
conviction of the man. In one case, the harm consisted of
‘obscenity’ with regard to the wife’s daughter from a
previous marriage.536 The demand was granted. In this
case, the husband had been convicted for this, and he also
admitted it during a reconciliation session. The wife did
not file for damages and did not receive any.

CFI Tunis 6 January 2009, 67963
CFI Tunis 20 October 2008, 66610, CFI Tunis 6 January 2009, 67885
535 CFI Tunis 27 October 2008, 68110
536 CFI Tunis 26 May 2008, 65614
533
534
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In reconciliation sessions, women indicated that they filed
for divorce for harm on the following grounds: domestic
violence537,
non-payment
of
maintenance538,
imprisonment,539 adultery540, child abuse541, expulsion
from the marital home542, abandonment from the marital
home543, child abduction544 and sodomy.545 In some
sessions, women mentioned several grounds at once. For
example, in one session, the wife accused her husband of
insisting on haja hrama before marriage, and after they
signed the marriage contract he refused to arrange for the
marriage festivities. He promised her to rent them a
house but he never did and he beat her.546 In another
session, the wife accused her husband of drinking alcohol
and having an affair.547

Reconciliation sessions CFI Tunis, 16 January 2009, 19 January
2009a, 19 January 2009b, 19 Janaury 2009c, 21 May 2009, 10 June 2009,
11 June 2009, 25 June 2009,
538 Reconciliation session CFI Tunis, 21 January 2009, 25 May 2009
539 Reconciliation session CFI Tunis, 30 October 2008, 14 January 2009,
26 May 2009,
540 Reconciliation session CFI Tunis, 29 October 2009, 17 June 2009
541 Reconciliation session CFI Tunis 8 January 2009
542 Reconciliation session CFI Tunis 11 June 2009, 25 June 2009
543 Reconciliation session CFI Tunis 29 October 2008 (the husband
moved to France and refused her to join him)
544 Reconciliation session CFI Tunis 16 January 2009 (the husband left
for Ayn Draham taking the children with him), 25 June 2009 (the
husband expulsed her from the marital home and did not allow her to
see her child)
545 Reconciliation session CFI Tunis 11 December 2008
546 Reconciliation session CFI Tunis, 11 June 2009
547 Reconciliation session CFI Tunis, 17 June 2009
537
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It should be noted that in many reconciliation sessions,
behaviour such as domestic violence was mentioned, but
the spouse invoking this was nevertheless filing for
divorce without grounds or with mutual consent. It did
not always become clear to me why they did not file for
harm548, but in some cases, they changed their demand
during the session at the instance of the reconciliation
judge who stated that she would not be able to prove
harm549 or that she should better change her demand as
she was related (by family) to her spouse.550 Similarly,
women-defendants would mention behaviour such as
domestic violence. This happened in cases where the
husband filed for divorce without grounds (see the
previous chapter; invoking his ‘bad behaviour’ might
increase her amount of damages) or where he filed for
divorce for harm. In cases where the husband files for
divorce for harm on the grounds that she abandoned the
marital home, the wife’s invocation of ‘bad behaviour’
such as domestic violence, non-payment of maintenance
or expulsion from the marital home can cause a rejection
of his demand, obliging him to change his demand into

548 Reconciliation session CFI Tunis, 29 October 2009 (the wife changes
the petition into mutual consent although she accuses him of adultery)
549 Reconciliation session CFI Tunis, 5 November 2009 (the wife wishes
to file for harm on the grounds of domestic violence but changes the
demand into divorce without grounds as she cannot prove the
violence)
550 Reconciliation session CFI Tunis, 26 May 2009a (the husband
abandoned the marital home), 26 May 2009b (the husband returned to
Algeria where he contracted a polygamous marriage)
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divorce without grounds in which case he should pay
damages.551
During reconciliation sessions, the judge’s reply to the
wife’s petition for divorce for harm consisted mainly of an
effort to discourage this. The main grounds was that the
wife would not be able to prove the grounds of harm: I
often witnessed that reconciliation judges told the wife
that her demand of divorce for harm would be rejected as
she did not have a penal conviction.552 Another argument
to dissuade the wife was that divorce for harm takes a
long time, and again another argument was that the
spouses were related to one another. However, I also
witnessed one session where the judge seemed to
encourage the wife to file for harm. Here, the wife told the
judge that her husband had been living in France for the
past 4 years. ‘So you’re not asking for anything?’, the

For example: Reconciliation session CFI Tunis 25 June 2009 (the
husband files for divorce for harm on the grounds of abandonment of
the marital home, arguing that she obtained a maintenance decision
and a medical certificate as a strategy to be able to leave without
risking that he filed for harm. During the reconciliation session, the
wife argues that he meats her and films ‘esh haram (forbidden sex).)
552 Reconciliation session CFI Tunis, 8 January 2009 (the wife accuses
her husband of child abuse but a medical certificate is insufficient
according to the judge), 16 January 2009 (the wife accuses her husband
of non-payment of maintenance, domestic violence, and child
abduction and the judge tells her to do a maintenance case) 19 January
2009 (the wife accuses the husband of domestic violence but a medical
certificate is insufficient according to the judge), 21 May 2009 (idem),
17 June 2009 (the wife accuses her husband of drinking alcohol and
having an affair; she should have a penal conviction according to the
judge)
551
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judge asked the wife who was filing for divorce without
grounds.553
The petition of the husband
Case 3: Chokri versus Basma554 (CFI Tunis, 5 January
20091, 70474)
On 20 August 2008, Chokri (1977) files a petition for divorce for harm
at the CFI Tunis. According to the text of the judgment, the petition
states: ‘he is married to the defendant by means of a legal marriage
contract issued on [?]555 August 2007, and the marriage was
consummated and they do not have children, but marital life
deteriorated because of the deliberate act of the defendant consisting
of the abandonment of the marital home in Tunis by returning to her
home town in Egypt and she refuses to return despite the summons
issued by the bailiff (‘adl al-tanfidh).556 This inflicted harm on the
plaintiff and he asks to bring about divorce between them for the first
time after consummation on the grounds of harm brought about by
the wife in accordance with Article 31 par. [1 sub] 2 PSC.’
Basma (no date of birth mentioned, living in Cairo) is summoned to
attend the first reconciliation session to be held on 20 October 2008 at 9
o’clock, but she is absent. The judgment is brief with regard to what
has been argued on the reconciliation session, summarizing it to the
remark that the plaintiff persists in his demand.
On the court hearing, the husband is represented by a lawyer and the
wife does not respond.
In the paragraph on the mustanadat, the court stresses that Basma was
summoned correctly.
In its decision, the court argues that (given that the demand was to
bring about divorce for harm, and that the marriage was proven and
that the reconciliation sessions failed): ‘Given that the harm insisted

Reconciliation session CFI Tunis 13 May 2009
These names are fictitious out of respect for the litigants’ privacy.
555 The day is illegible on the photocopy.
556
و قد ساءت العالقة الزوجية لتعمد المطلوبة مغادرة محل الزوجية بتونس و الرجوع الى مسقط
راسھا بجمھورية مصر العربية و قد رفضت الرجوع بالرغم من التنبيه عليھا بواسطة عدل تنفيذية
553
554

217

upon consists of the wife’s abandonment of the marital home that is in
Tunisia and the wife’s return to stay in Egypt. Given that it is proven
with the documents in the file that the wife is living in Egypt as the
summons attained her in Egypt. Given that she was not present and
that she did not respond to the claim in any way and that she did not
demonstrate what justifies that she abandoned the marital home in the
form of a legal justification. Given that the violation of the obligation
to cohabit inflicts harm on the husband leading to divorce for harm.’
The wife is convicted to pay procedural expenses.
In the summary, the decision mentions the same articles as in other
divorce cases.

To summarize: in this case it is the husband who files for
divorce for harm on the grounds that his wife abandoned
the marital home, without filing for damages. He argues
that the marital home is in Tunis, and that his Egyptian
wife returned to Egypt, refusing to come back despite his
summons to return (the ‘adl al-tanfidh summoned her to
return). The wife does not respond to the claim. The court
grants the demand arguing that the marital home is
indeed in Tunis, and that the wife’s abandonment of the
marital home is proven by the documents (namely the
summons to return, which attained her), and that she did
not give any justification for her abandonment, thus
violating the obligation to cohabit which justifies divorce
for harm.
I have 10 other decisions on petitions resembling the
petition in case three in the sense that the husband files
for divorce for harm on the grounds of the wife’s
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abandonment of the marital home.557 The demand is only
granted once, on the grounds that she is not considered to
have a valid reason.558 In two cases, the husband changed
his demand into divorce without grounds.559 In four cases,
the demand is rejected as the wife is considered to have a
valid reason to abandon the marital home.560 In two cases,
the demand is rejected on the grounds that the marriage
is not proven/not valid.561 In two cases, the demand is
rejected as he does not prove the location of the marital
home (he states that it is in Tunisia while she says it is in
France)562 and in one case, the demand is rejected as the
husband does not state what his harm consists of.563 In the
case where the demand is granted, the wife abandoned
the marital home in anticipation on her husband’s wish to
move back to Le Kef, where he is originally from. She
went to live with her (adult) children saying that she
could not be so far away from them. The husband asked
her to come back to the marital home, which was still in
Tunis as he had not moved yet. The court did not qualify
the wife’s justification as valid as he had not left yet, and

CFI Tunis 20 October 2008, 66798, 67136/27, CFI Tunis 5 January
2009, 66028, 69156, CFI Tunis 6 January 2009, 61923, 69303, CFI Tunis,
12 January 2009, 66946, 67278, 13 January 2009, 67195
558 CFI Tunis 5 January 2009, 67836
559 CFI Tunis 6 January 2009, 61923 and 12 January 2009, 64948
560 CFI Tunis 20 October 2008, 66798, CFI Tunis 5 January 2009, 67816,
12 January 2009, 66946, and 69032
561 CFI Tunis 5 January 2009, 66028 and 6 January 2009, 69303
562 CFI Tunis 5 January 2009, 66028 and CFI Tunis 13 January 2009,
67195
563 CFI Tunis 20 October 2008, 67136/27
557
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granted the husband’s demand. The husband did not file
for damages and the court did not grant any.564
I have two cases in which the husband files for divorce for
harm on the grounds that he wishes to move house and
that his wife refuses to follow him.565 In the first case, the
spouses are living in the same building as her parents,
and the husband wishes to move to the other side of
Tunis because his wife spends more time with her family
than with him and their children. The wife refuses to
follow him stating that she wishes to live near her parents
and that it is not sensible to rent another place while they
own the house that they are living in. Her justification is
not accepted and the husband’s demand for divorce for
harm is granted. There are no damages demanded nor
granted. In the other case, the wife states that if they move
house, their children will have to change schools during
the school year. The husband’s demand is rejected.
Case four: Moncef versus Raja566 (CFI Tunis 21 April
2008, 61660)
On 25 September 2006, Moncef (1954) files a petition for divorce for
harm at the CFI Tunis. According to the text of the judgment, the
petition states: ‘he is married to the defendant by means of a legal
marriage contract issued on 16 March 1998, and the marriage was
consummated and they have two children, but marital life
deteriorated because of the deliberate act of the defendant consisting
of abandonment of the marital home without a valid reason and
having suspicious affairs with a number of people which made him

CFI Tunis 5 January 2009, 67836
CFI Tunis 5 January 2009, 67836, 6 January 2009, 66985
566 These names are fictitious out of respect for the litigants’ privacy.
564
565
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suspect something and file a complaint at the public prosecutor in
Tunis on the grounds of adultery and the wife was condemned on 18
August 2006 for the crime of adultery and she was convicted to 8
months imprisonment and a fine of 200 DT.567 This inflicted harm on
the plaintiff and he asks to bring about divorce between them for the
first time after consummation on the grounds of harm brought about
by the wife in accordance with Article 31 par. [1 sub] 2 PSC.’ He asks
to order her to pay 30.000 DT moral damages and to transfer custody
to him.
Raja (1976) is summoned to attend the first reconciliation session to be
held on 4 November 2006 at 9 o’clock. Both spouses are present and
confirm that they are married and that they have two children. The
husband persists in his demand of divorce for harm on the grounds of
the evidence of her bad behaviour and her conviction for adultery and
he confirms that their children are with him.
The wife answers that the accusations are without any grounds
whatsoever and that she was released in appeal for lack of evidence
and she resists to the divorce.
The reconciliation judge takes provisional measures granting custody
to the husband and visiting rights to the wife allowing her to take
them with her every Sunday until 6 in the afternoon.
The wife asks a revision of the provisional measures with regard to the
custody granting custody to her and visiting rights to him and
obliging him to pay 150 DT for the rent. The demand is granted.
At the court hearing both lawyers are present and persist in their
demand. The judgment was reserved for two more court hearings.
In the paragraph on the mustanadat, the court describes the
standpoints put forward by the lawyers. The wife’s lawyer stated that
the husband’s petition was based on a penal decision that was issued
by the court of first instance that convicted Raja for the crime of
adultery. However, the lawyer argued, this decision was submitted to
the Court of Appeal for revision and to the Court of Cassation who

567

و قد ساءت العالقة الزوجية بينھما دون موجب شرعي و ربطت عالقات مشبوھة مع عدة اطراف
لتعمد المطلوبة بمغادرة محل الزوجية

221

returned it to the Court of Appeal to look at it in another composition
and the latter decided on 12 December 2007 to nullify the penal
conviction and decided to reject the demand.
In its decision, the court argues that (given that the demand was to
bring about divorce for harm, and that the marriage was proven and
that the reconciliation sessions failed): ‘Given that the harm insisted
upon consists of the wife’s adulterous relation with another man and
the issuance of a penal decision convicting her for the crime of
adultery. Given that the Court of Appeal in Tunis took a second look
at the case in a different composition and eventually decided to nullify
the decision in first instance and decided to reject the demand. Given
that the evidence of harm in a divorce case differs from the evidence
for the commitment of the crime of adultery. Given that the police p.v. makes clear that the defendant confessed the adulterous relation
with the suspect Nabil after having contracted marriage with the
plaintiff in the case at hand. Given that the confessions recorded in the
p.-v. of the police interrogatory provides the evidence for her violation
of the obligation of companionship (mu‘ashara has a strong sexual
connotation) with her husband and of chastity towards him, thus
proving the harm.’
The provisional measures are affirmed in the sense that the wife
obtains custody and 150 DT for living expenses and the husband
obtains visiting rights.
The court convicts the wife to pay 3.000 DT moral damages. The wife
shall pay the husband’s lawyer’s fees, but lowers the amount.
In the summary, the decision mentions the same provisions as in other
divorce cases.

In this case, the husband files a case of divorce for harm
on the grounds of abandonment of the marital home and
having suspicious affairs with a number of people which
according to him is proven with a penal decision that
convicted her to 8 months imprisonment. This is the only
case of which I obtained the complete case file that was
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transferred to the Court of Appeal Tunis when the wife
went to appeal against the divorce decision.568
It becomes clear from the file that the case proceeded as
follows. The 22 year-old Raja married the then 44-yearols Moncef in 1998 and in 1999 and 2000 two sons were
born. After 8 years of marriage, in 2006, Moncef refused
to make love to Raja and even expulsed her from the
marital bed, as she tells the police officers. ‘Like any
other woman’, she has ‘physical needs’, and one day,
when she goes shopping for clothes in a second hand
shop, she meets Nabil. She returns to the shop several
times, alone or with one of her sons, ‘but only if she
really needs clothes’, as she points out to the police.
However, things escalate between Raja and the shopowner: one time, they touch each other in the fitting
room and once they make love in the back of the store.
This second time, the boy is with her, waiting for her in
the shop. The boy tells his father that they’re going often
to a specific shop and that there is a man working there.
Moncef becomes suspicious and starts to follow Raja. In
the end, he files a complaint at the public prosecutor,
who decides to prosecute Raja and arrests her and Nabil.
During the police hearings both confess. The police also
finds two other witnesses, namely two men who declare
that Raja gave them their telephone number telling them
that her husband did not make love to her anymore and

I obtained this case file at the Court of Appeal Tunis with the help of
a lawyer. The vice-president at this court understood from his
secretary that I had a research permit without limits, and ordered the
clerk to hand me the entire file.

568
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that he didn’t pay anything for her and the children and
that she needed money. One of these witnesses declares
that he gave her money to buy yoghurt for the child, but
both of them stated explicitly that they never called her.
The file does not show how the police tracked down
these men. Finally, Raja and Nabil were convicted to 8
and 6 months imprisonment but Raja went to appeal. In
the meantime, Moncef filed a divorce case for harm,
filing for a large amount of damages (30.000 DT) and
custody over the children. In the meantime, the penal
conviction is nullified on procedural grounds, as the
police had not undertaken a cross-examination. The
police p.-v.’s in the file show that the police heard the
husband Moncef, Raja, her lover Nabil and the two other
men. Although the records of the hearings of Raja and
Nabil do testify to their confessions, there is no p.-v. of a
cross-hearing, in which Raja was confronted with Nabil
or the witnesses. For the court of appeal, this is a reason
to nullify the conviction on the grounds of lack of
evidence.569 Nevertheless, the CFI Tunis grants the
demand of divorce without grounds stating that it was
proven that the wife had an affair with another man as
she confessed during a police hearing. The Court adds
that although the confession was not considered
sufficient evidence in the penal case, it is in the divorce
case. However, the damages are divided by ten (Raja has
to pay 3.000 DT) and Raja obtains child custody and 150
DT for living expenses. The court does not decide on
child maintenance.

569

Court of Appeal Tunis 12 December 2007, 14264
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I have 2 decisions on petitions resembling the petition of
Moncef in the sense that the husband accuses his wife of
adultery.570 In one case, the husband accuses his wife of
absence of sexual relations, while in the reconciliation
session he tells the judge that she is absent as she is
imprisoned for prostitution.571 In the other case the
conviction has not yet obtained force of res judicata.572 Both
demands are granted. In one case, damages are granted
while in the other, the husband does not file for damages
and he does not receive any. I also have cases where the
husband files for harm on other grounds than
abandonment from the marital home, the refusal to follow
when the husband moves house, or adultery. I have two
cases where the man files for divorce for harm on the
grounds that the wife is imprisoned. In the first case he
accuses her of having stolen money from his bank account
and asks damages. The demand is rejected on the
grounds that the Tunisian court is not competent.573 In the
second case the husband states that the wife is convicted
for public drunkenness and ‘loose morals’, stating that
she goes in and out of prison. The husband shows a penal
conviction and does not demand any damages. The
demand is granted.574 I have one decision where the
husband wishes to divorce for harm on the grounds that

570 CFI Tunis 26 February 2008, 63237 and CFI Tunis 20 October 2008,
65040
571 CFI Tunis 20 October 2008, 65040
572 CFI Tunis 26 February 2008, 63237
573 CFI Tunis 12 January 2009, 69594
574 CFI Tunis 12 January 2009, 69806

225

the wife accused him unjustly of domestic violence and
robbery.575 The husband files for damages but the demand
is rejected for lack of evidence. I have one decision
concerning a husband who files for divorce for harm on
the grounds that the wife refuses to set a date for the
marriage festivities. The demand is changed into divorce
with mutual consent.576
During reconciliation sessions where the husband filed
for divorce for harm, men indicated that they filed for
divorce for harm on the following grounds: abandonment
of the marital home,577 sterility578, domestic violence579,
and absence of marital relations (sex).580 It should be
noted that in many reconciliation sessions, behaviour
such as abandonment of the marital home was
mentioned, but the spouse invoking this was nevertheless
filing for divorce without grounds or with mutual
consent. It did not always become clear to me why they
did not file for harm, but in some cases, they changed
their demand during the session at the instance of the
reconciliation judge who stated that he would not be able
to prove harm.581 Sometimes, reconciliation judges
actually encouraged men to file for divorce for harm on the

CFI Tunis 12 January 2009, 67790
CFI Tunis 6 January 2009, 70579. This case was treated in the chapter
on divorce with mutual consent.
577 Reconciliation session CFI Tunis 19 January 2009a, 19 January 2009b,
10 June 2009, 12 June 2009, 23 June 2009, 25 June 2009
578 Reconciliation session CFI Tunis 13 November 2008
579 Reconciliation session CFI Tunis, 16 January 2009, 25 June 2009
580 Reconciliation session CFI Tunis 10 June 2009
581 Like the case between Farouk and Ferdaws in chapter 3.
575
576
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grounds of abandonment of the marital home582 or on the
grounds that the husband wishes to move house and the
wife refused to follow583.
I also witnessed that men-defendants mentioned behaviour
such as abandonment of the marital home. This could
occur in cases where the wife filed for divorce without
grounds (see the previous chapter; invoking her ‘bad
behaviour’ might increase or decrease the amount of
damages) or where she filed for divorce for harm. In cases
where the wife files for divorce for harm on the grounds
of non-payment of maintenance, the husband’s invocation
of ‘bad behaviour’ in the sense of abandonment from the
marital home can cause a rejection of her demand,
obliging her to change her petition into divorce without
grounds in which case she should pay damages.
During reconciliation sessions, the judge’s reply to the
husband’s petition for divorce for harm could also consist
of an effort to discourage this. This was mainly true in
cases where he accused her of abandonment of the
marital home. The main argument was that ‘women do
not leave without a reason’; reconciliation judges would
insist that the husband admitted that he behaved badly,
urging her to leave the marital home.584
Section three
Norms and sources

Reconciliation session CFI Tunis 23 June 2009
Reconciliation session CFI Tunis 26 May 2009
584 Reconciliation session CFI Tunis 19 January 2009, 10 June 2009
582
583
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In this section, I will derive norms from the material
described above with regard to the following three
questions: whether or not the behaviour (or lack
thereof)585 is qualified as ‘harm’ justifying divorce for
harm, the required evidence for this act (or lack thereof)
and the right to and amount of damages. In a second
stage, I will look at the sources invoked.
‘Harm’
With regard to the acts (and lack thereof) that are
qualified as harm by the CFI Tunis, the material shows
the following. Concerning the wife’s petition for divorce
for harm, the court qualifies as harm inflicted by the
husband:
domestic
violence,
non-payment
of
maintenance, expulsion from the marital home,
abandonment from the marital home, adultery,
imprisonment, and child abuse. Concerning the
husband’s petition for divorce for harm, the court
qualifies as harm inflicted by the wife: abandonment from
the marital home without a valid reason, the unjustified
refusal to follow the husband who wishes to move house,
adultery and imprisonment. Moreover, it came forward
from reconciliation sessions that the wife’s refusal to have
sex can be qualified as harm586 and well as the husband’s
wish to sodomise his wife.587 Moreover, domestic violence

585 Non-payment of maintenance and the wife’s refusal to follow her
husband when he moves house.
586 Reconciliation session CFI Tunis 10 June 2009
587 Reconciliation session CFI Tunis 11 December 2008
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can also be qualified as harm if it is inflicted by the wife.588
This enumeration is probably not limitative, but my
material does not witness of other acts (or lack thereof)
that are indeed qualified as harm.
Sources invoked to qualify these acts (and lack thereof) as
‘harm’
The standard form for decisions on divorce for harm
states that the possibility to divorce on the grounds of
harm is provided for by the legislature (‘Given that the
legislature grants both spouses in Article 31 par. 1 sub 2
PSC the right to demand divorce on the grounds of the
harm inflicted on him’). Thus, the possibility to divorce
on the grounds of harm is presented as a strictly legal
possibility (contrary to, for example, a religious
possibility or a possibility that is directed by
considerations of justice and fairness).
The decisions continue with a description of what the
alleged harm consists of in the particular case, and why
this behaviour (or lack thereof) constitutes harm in the
sense of Article 31 par. 1 sub 2 PSC. As opposed to
decisions on divorce with mutual consent and divorce
without grounds, the reasoning in decisions on divorce
for harm differs significantly from one decision to
another, both with regard to the length of the reasoning
and the sources invoked.

588 Reconciliation session CFI Tunis 16 January 2009: the husband files
for harm on the grounds of domestic violence and the reconciliation
judge states that he should prove this with a penal conviction.
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Domestic violence
As is shown above, I have two cases where divorce for
harm is granted on the grounds of domestic violence. In
the case of Mounira and Imed, the court grants the
demand stating that the harm consists of an attack with
violence, and that this was proven with a penal
decision.589 In this way, the husband’s conviction for
domestic violence seems to underly divorce for harm in
this case; however, the court does not indicate why
domestic violence in itself should be qualified as harm
(for example, because it is prohibited by penal law).
In the other decision, the court pays significantly more
attention to the explanation that domestic violence
constitutes harm. The court argues that: ‘this act [an
attack with a knife] forms a violation of the marital duties
and an attack on the dignity of the wife and of the
inviolability of her body’.590 Here, the court states that
domestic violence constitutes ‘harm’ as it is a violation of
‘marital duties’, ‘dignity’ and ‘inviolability of the body’.
The court does not explain where it finds the notion of
dignity and inviolability of the body, nor where the
marital duties are prescribed.
A possible explanation for the difference between the two
decisions on the level of reasoning is that the case where
the court employs an elaborate justification concerns one

589
590

CFI Tunis 12 January 2009, 65054
CFI Tunis 5 May 2008, 66970
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specific attack with violence. Indeed, the chief Public
Prosecutor at the CFI Tunis stated in an interview that one
violent attack is not necessarily qualified as ‘harm’, as
divorce for harm requires repeated violence. He stated that
this point of view is upheld by the Court of Cassation
who repeatedly decided that one penal conviction of the
husband is not sufficient for divorce for harm.591 In this
way, the CFI Tunis is seemingly referring to the norm
upheld by the highest court that domestic violence only
constitutes harm if it lead to several penal convictions, but
it is not applying this norm.592
Non-payment of maintenance
I have 6 cases mentioning non-payment of maintenance, 4
of which are granted on these grounds.593 In one decision

Interview with the head Public Prosecutor at the CFI Tunis 13 May
2009. However, I have not found decisions that reflect this practice.
592 The difference in the justification cannot be explained by the fact
that the decisions were taken by different chambers (both decisions are
taken by Family Chamber I), nor by the question of whether or not the
husband defended himself (in the decision that is elaborately justified,
the husband does not defend himself (he is absent on the reconciliation
sessions and has not responded to the case at all; he is not represented
by a lawyer) while in the other case, the husband does (his lawyers
argues that the wife attacked herself, and that the penal conviction has
not yet obtained force of res judicata) nor by the demand for damages
(in the case where the justification is elaborate, the wife does not file for
damages).
593 CFI Tunis 27 October 2008, 63944, CFI Tunis 5 January 2009, 68484,
CFI Tunis 12 January 2009, 67292 and 69314. The petitions that are not
granted on these grounds concern cases where the demand was
changed into divorce without grounds (CFI Tunis 6 January 2009,
591
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the demand was granted as the husband was convicted
for the crime of neglect of the family (ihmal ‘iyal). In this
way, the qualification of the behaviour as ‘harm’ is based
on the mere fact that the husband was convicted, while
the court does not explain why non-payment of
maintenance should in itself be qualified as harm (for
example, because it is prohibited by penal law).594
In other cases, the court employs additional sources to
qualify non-payment of maintenance as ‘harm’. In the
case of Sana and Abdallah (case two) the court states that
‘neglect of the family’ entails ‘a violation of the
maintenance obligation imposed on the husband by
Article 23 PSC.’595 Article 23 PSC describes the marital
duties and provides that the husband, being the ‘head of
the family’, should pay for the needs of the wife and the
children.596 It did not become clear to me why the court

69295), a foreign court decided on the case (CFI Tunis 6 January 2009,
66893), the wife did not present any evidence (CFI Tunis 5 January
2009, 69210) and the husband had not been properly summoned (CFI
Tunis 27 October 2008, 67558).
594 CFI Tunis 5 January 2009, 68484
595 CFI Tunis 12 January 2009, 69314
596 This Article provides the following: ‘Both spouses should treat the
other with kindness (ma‘ruf) and treat him well (yuhsin ‘ishratihi) and
refrain from harming him. The spouses fulfill their marital duties in
conformity with custom and habit (al-‘urf wa-l-‘ada). They cooperate in
the operation (tasyir) of the affairs (shu’un) of the family, the good
education of the children, as well as the payment for their affairs
consisting of schooling, travel and finances. The husband, being the
head of the family, should pay for the needs of the wife and the
children in accordance with his means following the parameters of
maintenance. The wife should contribute to the expenses of the family
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invokes more sources in the case of Sana and Abdallah
than in the first case.
In the fourth decision, the explanation is significantly
more elaborate, which can be due to the fact that here, the
husband defends himself by stating that he has a valid
legal justification for his violation of Article 23 PSC, as he
is unemployed.597 The court argues that unemployment
does not free the husband from his obligation to maintain
his family, because ‘the sense of responsibility vis-à-vis
one’s family should urge someone to work and to
improve his means in order to reinstate the family. The
perpetuity of unemployment is in flagrant contradiction
with the sense of responsibility vis-à-vis one’s family.’598
In this way, the court invokes the obligation for a
husband to have a sense of responsibility vis-à-vis his
family. That husbands should have a sense of
responsibility within marriage which obliges them to pay
for wife and children and which prohibits them from
being unemployed was stated repeatedly in reconciliation
sessions.599 The court does not explain where it finds this
obligation (for example in legislation).

if she has the means.’ The same justification was employed in the
second decision. CFI Tunis 27 October 2008, 63944
597 In this way, the husband is implicitly referring to Article 39 PSC that
provides that the husband who does not have any means, is not
obliged to pay maintenance.
598 CFI Tunis 12 January 2009, 67292
599 For example reconciliation session CFI Tunis 11 August 2009. The
reconciliation judge says: ‘You are a man, you should work!’ In
another reconciliation session, the judge stated: ‘you have children,
you should work!’ (Reconciliation session CFI Tunis 25 August 2009).

233

Expulsion from the marital home
I have one case concerning a husband who expulsed his
wife from the marital home.600 The qualification of this act
as ‘harm’ is based on the consideration that ‘the refusal of
the husband to live together with his wife forms a
violation of the obligation of ‘good companionship’ (hasan
al-mu‘ashara) which is imposed on him by legislation
(qanunan) and is mentioned in Article 23 PSC as one of the
causes that renders marital life impossible’.601
The husband’s abandonment from the marital home
In the case where the husband abandoned the marital
home, the court qualifies this behaviour as hajr
(abandonment, separation) and states: ‘one of the most
important marital duties imposed on the spouses is the
obligation to cohabit (musakana) and to live under one
roof. Article 23 PSC confirms that the marital bond is
founded on the necessity to live in one house/room [in
Tunisian Arabic bet means ‘room’] and to be intimate,
with love and kindness.’602 Here, the court invokes the
duties to live together (musakana) and to be intimate ‘with
love and kindness’. It finds these norms in Article 23 PSC.

It is interesting to note that this reprimand was never addressed to
women.
600 CFI Tunis 12 January 2009, 69211
601 CFI Tunis 12 January 2009, 69211
602 CFI Tunis 6 January 2009, 67963
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The wife’s abandonment from the marital home
I have 12 cases where the husband files for divorce for
harm on the grounds that the wife abandoned the marital
home without a reason. In two cases the petition was
changed into divorce without grounds.603 In one case, the
demand was rejected on procedural grounds.604 In three
cases the wife is not considered to have abandoned the
marital home.605 In two cases, the demand is granted606,
and in four cases the wife’s abandonment of the marital
home is considered justified.607 The latter two types of
cases are of importance to derive the norms and sources
with regard to the wife’s abandonment.
In the case between Chokri and Basma (case three),
Basma’s return to Egypt was qualified as ‘a violation of
the obligation to cohabit (musakana)’ which is considered
to inflict harm on Chokri. The same reasoning is
employed in the other decision where divorce for harm is
granted.608 The court does not explain where this
obligation is prescribed. That the court perceives the
obligation to cohabit as part of the marriage was affirmed
in numerous reconciliation sessions. For example, in one
session, the reconciliation judge said that ‘cohabitation is

CFI Tunis 6 January 2009, 61923 and 12 January 2009, 64948
CFI Tunis 6 January 2009, 69303 (marriage is not proven)
605 CFI Tunis 20 October 2008, 67136/27, 5 January
2009, 66028, 13
January 2009, 67195
606 CFI Tunis 5 January 2009, 67836 and 70474
607 CFI Tunis 20 October 2008, 66798, 5 January 2009, 67816, 12 January
2009, 69032, and 66946
608 CFI Tunis 5 January 2009, 67836, 70474, and 6 January 2009, 69303
603
604
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the sense of marriage’.609 Although the court does not
invoke Islamic law, every person with a basic knowledge
of this normative order shall be reminded of the rule that
if a woman abandons the marital home without a valid
reason, she shall lose her right to maintenance. The
qualification of justifications as being valid is the topic of
a range of fatawa’.
The cases where the demand is rejected on the grounds
that the wife had a valid reason to abandon the marital
home concern non-payment of maintenance610 and
domestic violence.611 The court does not explain why
these reasons are considered valid, except in one case.
Here, the court explains why non-payment of
maintenance justifies abandonment of the marital home,
arguing that marriage is a source of rights and duties and
that if one of the spouses does not fulfill his duties, he
cannot expect from the other spouse that she fulfils hers,
on the grounds of Article 246 CC (which provides that
one has the right to suspend his execution of the contract

Reconciliation session CFI Tunis 19 May 2009. According to one of
the lawyers who works for the centre d’écoute, civil servants refuse to
include a condition in the marriage contract that provides that the
spouses do not cohabit (for example because the wife is working
abroad, in order to prevent her husband for filing for divorce for harm
on the grounds of abandonment of the marital home) (interview with a
lawyer, 26 June 2009).
610 CFI Tunis 20 October 2008, 66798, 5 January 2009, 67816 and 12
January 2009, 69032
611 CFI Tunis 12 January 2009, 66946
609
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if the other party is violating it).612 I’m not sure why the
court pays more attention to the justification in this case
than in the other cases where the husband’s demand is
rejected. In the case where the wife’s justification is
rejected, this is not explained either.
The wife’s refusal to follow the husband who moves house
I have two decisions where the husband files for divorce
for harm on the grounds that he wishes to move house
and she refuses to follow him.613 In the first case, the
demand is granted and in the second case, it is rejected. In
the case where the demand is granted, the court qualifies
the refusal to follow the husband as ‘harm’ on the
grounds that ‘the obligation to cohabit is one of the core
duties of marriage and this means settlement and life in
the marital home that was chosen by the spouses and
jurisprudence is unanimous on this issue and these are
the duties imposed by Article 23 PSC [which provides]
that both spouses should be good company (hasan ‘ishra)
for the other and refrain from harming the other, and
good company means to live under one roof and to share
the same house as is prescribed by custom as well as the
obligation to live together (al-‘aish al-mushtarak) in the
sphere of the marital bond.’614 Again, the court invokes

612 CFI Tunis 12 January 2009, 69032. However, although the law
prescribed that the husband should pay maintenance, the obligation to
cohabit is not provided for, and again, the court does not explain
where it finds this obligation.
613 CFI Tunis 6 January 2009, 66985 and 12 January 2009, 67278
614 CFI Tunis 6 January 2009, 66985
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the obligation to cohabit, explaining that this obligation
can be found in jurisprudence and in Article 23 PSC. The
court does not identify the exact decisions that uphold
this norm.
It is interesting that the court states explicitly that the
marital home is the home that is chosen by both spouses,
although the outcome of this case is in flagrant
contradiction with it, as indeed, the wife did not choose
this home. Thus, the court is upholding the norm that the
husband chooses the marital home, although it explicitly
states that it does not.
The court employs an elaborate justification to explain why
the wife’s refusal to follow the husband constitutes harm.
That it is more elaborate than the reasoning in cases where
the wife abandons the marital home might be connected to
the fact that at the same time, the court affirms the
existence of the norm that the wife cannot be obliged to
follow her husband when he moves house. But the
elaborate justification can also be explained differently. In
the case at hand, the husband wishes to move house
because they are living in the same building as her parents.
However, in the opposite situation, where the wife lives in
the same building or even apartment as the husband’s
parents, she does not have a right to abandon the marital
home: the legislation does not provide that she has a right
to a separate dwelling and in reconciliation sessions,
judges repeatedly stated that living with the husband’s
parents is no valid reason for abandonment unless they
did not ‘marry into the husband’s family home’ or the
husband had promised that he would rent them a separate
238

dwelling (for example as an extra condition in the marriage
contract).615 Thus, the court’s practice is highly gendered:
the husband has the right to move out, while the wife does
not. And because it is gendered, the court feels the
obligation to explain why in this case, the wife is violating
her duties.
In the case at hand, the court does not explain why the
wife’s justification (she wishes to live in the same building
as her family) is not qualified as valid. In the case where
the husband’s demand is rejected, the wife’s justification
(they cannot move during the school year as this would
require that the children change schools during the year)
is qualified as a valid reason without explaining why.616 In
reconciliation sessions, I witnessed how judges responded
to the several justifications women presented for their
refusal to follow their husband. In one case, the wife
stated that she could not follow her husband as this
would mean that she would lose her job (she was
working as a nurse in the hospital), while they needed the
money for the son’s upcoming concours. The judge said to
the husband that he could not force her to come and that
her refusal did not constitute harm.617 In another case, the
husband found a job on the countryside as a farmer, but

615 For example, reconciliation session CFI Tunis 14 January 2009: the
wife abandoned the marital home, stating that it is not a marital home
as it is his father’s house and that she cannot close their part (implying
that it cannot be qualified as a ‘separate dwelling’). The reconciliation
judge asks: ‘did you marry into this home? In that case, it is the marital
home’.
616 CFI Tunis 12 January 2009, 67278
617 Reconciliation session CFI Tunis 23 April 2009
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the wife, who was unemployed at the moment, refused to
follow, stating that she had a certain intellectual level and
she would not leave the city to go and live on the
countryside. The reconciliation judge did not accept this
reasoning, stating that the woman was originally from the
country side herself. The wife replied: ‘Not me, my father,
I grew up in La Marsa (a suburb of Tunis)’. This did not
convince the judge.618 Many cases concerning men who
wished to move house and women who refused to follow
concerned Tunisian couples living in Europe, whose
children were grown up. In these cases, it was the
husband who moved back to Tunis, while the wife
preferred to stay abroad. In such cases, the judge
sometimes encouraged the man to file for harm.619 I’m
cautious to derive a norm from these practices, but it does
occur to me that in all cases where the justification is
accepted, the court is referring to the best interest of the
family – that is: the nuclear family (as opposed to her
family).620
Adultery
I have six cases in which the husband or the wife files for
divorce for harm on the grounds of adultery.621 In one
case, it is the wife who files for divorce for harm, while in
the other cases, it is the husband.

Reconciliation session CFI Tunis 14 January 2009
CFI Tunis reconciliation session 26 May 2009
620 See also: Nomen Rekik, 2009
621 In one of these cases, the husband mentions adultery and
abandonment from the marital home; CFI Tunis 5 January 2009, 67816
618
619
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In the case between Moncef and Raja622, the court argues
that the wife’s adultery constitutes a violation of ‘the
obligation of companionship (mu‘ashara) with her
husband and of her obligation of chastity’.623 The court
does not indicate where it finds these duties (for example
in Article 23 PSC and the penal code). I’m not sure why
the court invokes the wife’s obligation of conjugal
community with her husband if the demand is granted on
the grounds of adultery. A possible reason is that in his
petition, the husband files for harm on two grounds:
abandonment from the marital home and adultery.624
In the second case where the husband files for harm625, the
court argues that a penal conviction for ‘treason’ (khina’)
constitutes harm because ‘marriage is based on honour
and conjugal community and good treatment’, and this
conviction proves a violation of ‘the husband’s honour626
and disdain for marital life’.627 The court does not indicate
where it finds the norm that the wife should protect the
husband’s honour. I’m not sure why the court states that
marriage is based on intimacy as the husband did not
complain about the wife’s lack of intimacy with him, but
about the fact that she was intimate with someone else. A

CFI Tunis 21 April 2008, 61660
اخالل بواجب معاشرة الزوج و صيانة عرضه
624 But in the other decisions, the wife’s abandonment was qualified as
harm on the grounds that is constitutes a violation of the obligation to
cohabit (see above).
625 CFI Tunis 20 October 2008, 65040
626 The decision states masruf, but this should be ma’ruf
627
اخالل واضح من الزوجة بشرف و سمعت زوجھا و استھتار بالحياة الزوجية مسمى بكرامة الزوج
622

623
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possible reason is that the wife was convicted to
imprisonment, which indeed, means that for a certain
period of time, the husband will not be able to be intimate
with her.
In the third case where the husband files for divorce for
harm on the grounds of adultery628, the court argues that
‘as the wife has been convicted for prostitution, this
violates the husband’s honour and forms immediate
damage to him in his position as her husband’.629 Again,
the court does not indicate where it is prescribed that the
wife should protect the husband’s honour.
In the case where the wife accuses her husband of
adultery, the court states that this forms a violation of the
basic marital duties as prescribed in Article 23 PSC.630
Interestingly, the court does not refer to notions of
chastity and honour in this case.
The difference between the decisions on an adulterous
wife (violating the husband’s honour and her obligation of
chastity) and an adulterous husband (violating Article 23
PSC) might signify that the wife should protect the
husband’s honour and that she has a obligation of
chastity, while the husband does not, as long as he
respects Article 23 PSC (prescribing good treatment and
the like). This could mean that the norms with regard to
the wife are stricter than for a husband. This is confirmed

CFI Tunis 26 February 2008, 63237.
البغاء ھي جريمة مخلة بالشرف و تشكل مضرة مباشرة للمدعي باعتباره زوج المدعي عليھا
630 CFI Tunis 20 October 2008, 66610
628
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by the fact that the decision that qualifies the husband’s
adultery as ‘harm’ actually regards a situation where the
husband had a second family (he was living with another
woman with whom he had a child), while in the case of
Moncef and Raja, the wife had had intercourse once with
someone else. It is also confirmed in an interview and
during one reconciliation session, where a Family Judge
indicated that the wife’s ‘relationship’ with another man
constituted harm, although she did not even have sex
with him; in the first case, the wife sent sexual text
messages to the other man who, according to her, she had
never seen in her life631 (it is quite common in Tunisia to
receive sexual text messages from unknown numbers),
and in the other case, the wife had contact by MSN with
her childhood lover who, according to her, she had not
seen in 30 years as he was living in France.632 The judges
did not explain to me why the norms are stricter for
women than for men.633
Imprisonment
I have three cases where the plaintiff wishes to divorce for
harm on the grounds that the defendant committed a
crime (other than domestic violence, adultery and non-

Reconciliation session CFI Tunis 16 February 2009
Interview with a Family Judge CFI Tunis 23 February 2009
633 The Family Judge at the CFI Le Kef told me that the reason is that it
is much more difficult for a woman to prove that there was no
adultery, whereas ‘a man can always justify his seclusion with a
woman by saying that he was helping her in the house’. Interview
Family Judge CFI Le Kef 4 February 2009.
631
632
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payment of maintenance) and was imprisoned. In two
cases, the husband files for divorce, while in one case, it is
the wife who wishes to divorce for harm. One of the cases
where the husband wishes to divorce is dismissed for
non-competence of the Tunisian court.634
In the case where the husband wishes to divorce, the
petition states that ‘she abandoned the marital home to an
unknown place after which she was arrested a number of
times for public drunkenness and she was convicted a
number of times for the crime of loose morals.’ The court
qualifies as harm the fact that the wife has been convicted
repeatedly of drunkenness.635 Here, the court justifies that
this constitutes harm by stating that it constitutes ‘a
violation of the honour and reputation of the husband
and disdain for his social position.’636 In this way, the
justification resembles the one in cases on the wife’s
adultery, in the sense that it is considered to inflict harm
on the husband as she is violating his honour. The court
does not explain where the wife’s obligation to protect her
husband’s honour is mentioned.

CFI Tunis 12 January 2009, 69594. In this case, the wife had been
convicted to two years imprisonment for having robbed her husband’s
bank account. However, as the marital home was in France and the
wife had the French nationality, and as the wife contested the Tunisian
court’s competence, the court dismissed the case.
635 CFI Tunis 12 January 2009, 69806. The court does not specify that
this was for public drunkenness, which might imply that for the court,
drunkenness is in itself a crime, be it in public or in private.
636
ارتكاب جرائم السكر ھو يمثل اخالال واضحا بشرف الزوج و سمعته و استھتارا بالمنح
االجتماعية
634
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In the case where the wife wishes to divorce, the petition
states that ‘the husband took part of a gang that was
involved in numerous cases concerning uncovered
checques and he was convicted to imprisonment and
these decisions have obtained force of res judicata and for
this reason the plaintiff stays behind without a family.’
The court states that ‘the harm justifying divorce is the
harm that renders marital life impossible and that is
unquestionable and immediate and that harms the other
spouse’s honour and stability, and marriage is founded
on good companionship (hasan ‘ishra) and cohabitation
and security and all that is absent [in the case at hand, for]
non-existence of marital life and the impossibility of
companionship, and the husband is involved in
numerous cases and decisions were issued against him
taking away his freedom […] and he is in prison for a
number of years [and thus] there is true harm in the
absence of marital life in the shelter of love and kindness
and protection and he got possession of the honour of the
wife who stayed without a family and without
support.’637 Here, the court is explaining extensively why
the husband’s imprisonment would justify divorce for
harm, stating that marriage is based on ‘good
companionship’, ‘cohabitation’, and ‘security’, and ‘a
shelter of love and kindness and protection’, that ‘harm’
justifying divorce for harm is the harm that ‘renders
marital life impossible’ and that damages the other
spouse’s ‘honour and stability’, and that the husband’s
imprisonment causes absence of marital life altogether

637

CFI Tunis 27 October 2008, 68110
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and that he took away the honour of the wife who stays
behind without a family and without support.
The idea that marriage is based on ‘good companionship’
and cohabitation, and consists of ‘love and kindness’
equally underly other decisions where an ct is qualified as
‘harm’. However, this is the only decision where the court
invokes the notion of ‘security’, stability and ‘shelter’.
That ‘harm’ in the sense of Article 31 par. 1 sub 2 PSC is
the harm that makes marital life impossible was also
invoked in a case where the wife filed for divorce for
harm on the grounds of non-payment of maintenance.638
The idea that the harm justifying divorce is a harm that
damages the other spouse’s honour was seen in cases
where the husband filed for divorce on the grounds of the
wife’s (conviction for) adultery; this is the first and only
case in which the husband is considered to have an
obligation to protect the wife’s honour. However, it is
seemingly not so much the fact that the husband
committed a crime for which he is imprisoned that is
considered to violate the wife’s honour,639 but the fact that
she is left behind: she is a married woman who is living
on her own and who is not supported financially by her
husband.
Comparing the reasoning in the two decisions on divorce
for harm on the grounds of the spouse’s imprisonment,

CFI Tunis 27 October 2008, 63944
Which might have to do with the spouses’ social class; I imagine
that if they were upper class people, the fact that he was in prison
might have been qualified as harming her honour as well.
638
639
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the difference in the length of the reasoning is striking.
That the court’s justification is much longer in the case
where the husband is convicted for a crime than in the case
where the wife is, might have several explanations. One
possible explanation is that the husband-defendant
actually defended himself, while the wife-defendant did
not. Another possible explanation is that indeed, the
husband had already spent 6 of the 8 years in prison, thus
implying that the wife lost her right to divorce for harm,
while the wife-defendant was going in and out of prison
all the time. Another possible explanation for the
difference in the length of justification might lie in the
reason for the imprisonment (the wife’s abuse of alcohol
versus payment with uncovered checques).
Child abuse
In the case where the wife files for divorce for harm on
the grounds of the sexual abuse by the husband of the
wife’s daughter from a previous marriage, the court
simply states that as here is a penal conviction, the act is
qualified as harm, without explaining why sexual abuse
of the wife’s daughter should be qualified as harm (for
example, because it is prohibited in the penal code to
have sex with a minor).640
False accusation

640 Article 227 bis PC added my law 1958 of 4 March 1958 and modified
by law 69-21 of 27 March 1969 and modified by law 89-23 of 27
February 1989
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In the case where the husband files for divorce for harm
on the grounds that the wife accused him falsely of
robbery and violence is rejected on the grounds of lack of
evidence.641 The court does not explain whether or not
false accusation could or could not be considered as
‘harm’, if proven.
Absence of sexual relations
In the case where the husband accuses his wife of absence
of sexual relations, the reconciliation judge tells him how
to prove this. This indicates that the court might qualify
this as harm. However, I do not know the outcome of this
case nor on what grounds the court would qualify this as
harm (probably on the grounds of Article 23 PSC which
according to the court obliges the spouses to have
intercourse).642
Sodomy
In the case where the wife accuses her husband of
sodomy (the wife added that this was during the month
of Ramadan), the reconciliation judges tells her how to
prove this. This indicates that the court might qualify this
as harm. However, I do not know the outcome of this
case.643 Moreover, I’m not sure on which grounds the
court would qualify this as harm: sodomy is punishable
by law, but during the reconciliation session, the court

CFI Tunis, 12 January 2009, 67790
Reconciliation session CFI Tunis 10 June 2009
643 Reconciliation session CFI Tunis 11 December 2008
641
642
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clearly referred to its understanding of the sharia, stating
that sodomy (possibly especially during the month of
Ramadan) is haram.
Evidence
With regard to the evidence requirements, the material
shows the following norms. All decisions that grant
divorce for harm on the grounds of an act (or lack thereof)
that is punishable by law (domestic violence, adultery,
non-payment of maintenance, sexual abuse), state that the
harm is established with a penal conviction and/or a
confession. However, not in all cases, the penal conviction
obtained force of res judicata. All decisions that reject
divorce for harm on the grounds of an act (or lack thereof)
that is punishable by law do not mention that there is a
penal conviction or that the defendant admitted it. Thus,
with regard to harm consisting of an act that is punishable
by law, the court upholds the norm that these acts should
be proven with a penal conviction or a confession.
All decisions that grant divorce for harm on the grounds
of an act (or lack thereof) that is not punishable by law
(abandonment from the marital home, expulsion from the
marital home and the refusal to follow the husband who
moves house) state that the harm is proven with a
confession or a p.-v. from a bailiff proving that the
defendant does not live in the marital home (and refuses
to do so).
Sources underlying evidence requirements
249

The decisions differ highly from one another with regard
to the question of whether or not the court explains why a
certain type of evidence is required.
Domestic violence
The material showed that in the two cases where the
demand is granted, the violence is proven with a penal
conviction, with or without force of res judicata.644 During
reconciliation sessions, judges repeatedly affirmed that a
penal conviction is a condition for divorce for harm on the
grounds of domestic violence. If the wife showed a
medical certificate and/or a police p.-v., the judge would
state that this is insufficient.
In interviews, Family Judges explained why a medical
certificate together with a police p.-v. is insufficient. They
invoked the possibility that a woman attacks herself,
obtains a medical certificate and a police p.-v., in order to
obtain divorce for harm instead of divorce without
grounds (which is financially less attractive). One of the
Family Judges at the CFI Tunis stated: ‘the fact that she
has physical damages does not prove that the husband
caused this’.645

644 In an interview, the Chief Public Prosecutor at the CFI Tunis stated
that that Court of Cassation decided numerous times that one penal
conviction is not sufficient for divorce for harm: only three penal
convictions justify divorce for harm, as they prove consistent violence.
(CFI Tunis 13 May 2009). I was unable to find any such decision of the
Court of Cassation.
645 Interview Family Judge CFI Tunis 19 November 2008

250

Non-payment of maintenance
In the case between Sana and Abdallah (case two), the
court states that the non-payment of maintenance is
proven with a penal conviction. It concerns a conviction
for the crime of ihmal ‘iyal (neglect of the family).
In one decision, the court explains that a penal conviction
is a condition to prove non-payment of maintenance
because ‘it comes forward from the spirit of Article 31
PSC that “harm” that justifies divorce is the harm that
makes marital life impossible and thus, it is not sufficient
if it concerns a mere act of recalcitrance of the husband to
pay the maintenance imposed on him and his
disobedience in this regard except in case of a penal
conviction of him […]’.646 Thus, the court invokes the
‘spirit’ of Article 31 PSC to conclude that a maintenance
decision is not sufficient. That non-payment of
maintenance should be proven with a penal conviction is
confirmed in reconciliation sessions where judges stated
that a (civil) maintenance decision is not sufficient to
establish harm; women need a penal conviction for
neglect of the family, which means that the husband has
not paid maintenance for a longer period of time.647
The requirement of a penal conviction is not based on the
presumption that women are lying, but that non-payment
of maintenance should not be a mere act of recalcitrance.

646
647

CFI Tunis 27 October 2008, 63944
For example, reconciliation session CFI Tunis 21 January 2009.
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However, the idea that women are lying is seemingly
upheld by penal judges: a lawyer told me that it is
difficult to obtain a penal conviction for ihmal ‘iyal, as
penal judges tend to think that women take disadvantage
of the possibility to put their husbands in jail for nonpayment of maintenance.648 With this in mind, it seems
possible that the Family Chambers require a penal
conviction as in this way, the penal judge already decided
that the woman is not lying. And thus, the idea that
women who file for divorce for harm are actually lying
seems to play a role in judicial practices on divorce for
harm on the grounds of non-payment of maintenance as
well.
The husband’s refusal to live together
In the case where the husband abandoned the marital
home, the husband was present at the reconciliation
session and admitted that he abandoned his wife. This
was considered sufficient evidence: the court states that
‘the non-cohabitation was proven with the husband’s
confession’.649
In the case where the husband expulsed the wife from the
marital home, he also admitted during the reconciliation
session that he changed the locks in order to impede her
from entering the marital home.650

Interview with a lawyer, 26 June 2009
CFI Tunis 6 January 2009, 67963
650 CFI Tunis 12 January 2009, 69211
648
649
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In reconciliation sessions, I witnessed several cases in
which the wife stated that the husband abandoned her
and that she did not know where he was. The judge
would tell these women that they should investigate his
whereabouts to prove that he abandoned the marital
home.651 Article 40 PSC prescribes that if the wife cannot
find him, she should prove that he abandoned her
without any resources with a oath. However, I never
came across a case where this was applied.652
The wife’s abandonment from the marital home
Cases of the wife’s abandonment from the marital home
concern two issues of evidence. Firstly, the fact that she
abandoned the marital home. Secondly, if the wife
presents a justification that is considered valid by the
court, it should be proven that this justification is untrue.
With regard to the first issue, the material shows that the
wife’s abandonment from the marital home is qualified as
harm if it is proven that she abandoned the marital home
and that the husband asked her to return and she refused.
This was often easily established, as in reconciliation
sessions, I witnessed many cases where the wife admitted

For example, reconciliation session CFI Tunis 13 April 2009
However, I did witness one case where the oath as a means of
evidence was applied to end the quarrel that emerged after divorce
about the propriety of specific movable goods (the trousseau and the
adbash).
651
652
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that she abandoned the marital home.653 Judges told me
that in cases where the wife was not present on the
reconciliation session, the husband should prove that she
abandoned the marital home with a p.-v. of a notary
containing the notary’s invitation on behalf of the
husband to return to the marital home and the wife’s
declaration that she refuses to return. If the wife cannot be
found, the evidence consists of documents that prove that
she is not in the marital home. These can be acquired by
sending a minimum of three summons to the marital
home on different days and different times of the day.654 If
the wife is not at home on three different occasions, the
court considers it proven that the wife abandoned the
marital home. The Family Judge explained that this
evidence is required as men abuse the wife’s stay in the
hospital and other valid reasons to be away to divorce
while keeping their financial rights.
In the decisions, the question of proof for the fact that she
abandoned the marital home is only addressed once (in
the other cases, the wife replied to the bailiff655 or she
admitted it during the reconciliation session). Here, the
evidence consists of a p.-v. from a bailiff that contains the
children’s declaration that their mother abandoned the

653 For example, Reconciliation session CFI Tunis 16 January 2009: the
husband files for divorce for harm on the grounds of abandonment
from the marital home. The wife replies that he beat her and that the
house is empty.
654 To prevent that the husbands sends the bailiff on purpose on
moments that he knows she won’t be there, for example because she is
at work or in hospital.
655 CFI Tunis 5 January 2009, 70474
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marital home. This is not accepted as evidence as ‘the
children are not impartial’.656 In the decisions where the
wife had been present at the reconciliation session and
presented a justification for her abandonment of the
marital home, these were accepted except in one case.
Here, the circumstances invoked by the wife (her
husband’s intention to move back to his place of birth)
were not qualified as a valid reason.
With regard to the second issue, namely the evidence for
the justification, the material seems to show that if the
wife presented a justification that was considered valif by
the court, the burden of proof was upon the husband,
who was to establish that it is untrue. Although in two
cases, the wife established the non-payment of
maintenance with a penal conviction for ihmal ‘iyal,657 in a
case where the justification consisted of domestic
violence, the penal conviction for this act had been
annulled in appeal. Nevertheless, the court accepted the
justification and rejected the husband’s demand for
divorce for harm, arguing that the fact that the conditions
for a penal conviction were not fulfilled does not mean
that the wife did not have a reason to leave the marital
home.658 In another case, the wife stated that her husband
behaved badly and that they had an argument on the
maintenance; the court rejected the husband’s demand for

CFI Tunis 5 January 2009, 67816
CFI Tunis 5 January 2009, 67816 and 12 January 2009, 69032
658 CFI Tunis 12 January 2009, 66946
656
657
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divorce for harm on the grounds that he did not contest
the allegations.659
The fact that the husband should prove that the wife does
not have a valid reason to abandon the marital home is
explained by judges in the following way. Repeatedly
judges told me that ‘women do not leave without a
reason’.660 This image of women who abandon the marital
home inspires judges to pose the burden of proof on the
man. One judge added that this presumption of innocence
comes forward form Islamic law, as ‘in Islamic law,
women have almost no possibility to divorce and
therefore, a woman who abandons the marital home must
have a very good reason.’661 In this way, the judge is
implying that women live in accordance with the
prescriptions of (the court’s understanding of) Islamic law.
And thus, when the husband states that the wife
abandoned the marital home, judges insist by asking if she
really had no reason.662
The wife’s refusal to follow the husband who moves house
In all cases witnessed, the wife admitted that she wished
to stay behind when the husband moved house. I do not
have any decisions concerning a wife who was not
present at the reconciliation sessions and I’m not sure
how men are supposed to prove that their wife wishes to

CFI Tunis 20 October 2008, 66798
For example, interview with the Family Judge on 30 October 2008.
661 Interview 30 October 2009
662 For example, reconciliation session CFI Tunis 13 April 2009
659
660
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stay behind if she does not admit this in front of the
judge.
I’m not sure whether in cases where the wife refuses to
follow the husband and she presents a valid justification
for refraining from doing so, the burden of proof is on
the husband, as in cases where she abandons the marital
home. In the case where the husband’s demand was
granted, the wife’s justification was not considered valid.
In the case where the husband’s demand was rejected,
the wife’s justification was accepted but nothing was
decided on evidence; the husband simply did not contest
that moving house would involve that the children
should change school during the year.
Adultery
In one case, the court argues that the p.-v. of the police
containing the husband’s complaint of adultery does not
prove adultery.663 However, a penal conviction is not
necessary either: in one case, the penal decision for
adultery has not yet obtained force of res judicata and the
wife went to appeal, but nevertheless the petition for
divorce for harm in granted. It is not explained why it is
not necessary that the penal conviction is final. In another
case, the wife has been acquitted in appeal, but
nevertheless, the court grants the petition for divorce.
Here, the court argues that ‘the evidence for harm in a
divorce case differs from the evidence of the commitment

663

CFI Tunis, 5 January 2009, 67816

257

of the crime of adultery’.664 In this case, the fact that the
wife confessed in a police hearing is considered sufficient
evidence. The court does not explain why the
requirements of evidence would be different in a divorce
case.
Imprisonment
In both cases concerning divorce for harm on the grounds
of imprisonment, the harm is established with a penal
conviction. However, I am not sure whether a penal
conviction of imprisonment always suffices. In
reconciliation sessions, I witnessed cases where the
husband stated that he was almost going to be released
from prison; as the court describes harm in the case of the
husband’s imprisonment as leaving the wife on her own
instead of the mere fact that her husband committed a
crime, it is possible that in cases where the husband is
about to be released, the court will not grant the wife’s
demand.
Child abuse
In the case where the wife files for divorce for harm on
the grounds that the husband abused her daughter from a
previous marriage, the wife showed a penal conviction
for this crime and the husband admitted it during a
reconciliation session. Given the fact that sexual abuse of
children is a criminal offence, I suspect that the court

664

CFI Tunis 21 April 2008, 61660
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always requires a penal conviction and that a medical
certificate and a police p.-v. are insufficient. This would
be coherent in the light of the practice with regard to
domestic violence and adultery. However, it is possible
that the judge is more lenient when it concerns children,
as has been witnessed in custody cases where the Family
Judge for endangered children does not require a penal
conviction to take away custody or visiting rights from
the abusive parents.665
False accusation
In the case where the husband files for divorce for harm
on the grounds that the wife accused him falsely of
robbery and domestic violence, the court rejects the
demand on the grounds that even if the penal cases were
rejected, this does not prove that the husband did not
commit these crimes.
Absence of sexual relations
In the case where the husband files for divorce on the
grounds that his wife refuses to have sex with him, the
reconciliation judge states that he should prove this with
a medical certificate stating that she is still a virgin, and
another medical certificate stating that he is not impotent.
I do not know the outcome of this case.666

665 Session at the Family Judge for endangered children, 20 and 21 May
2009
666 Reconciliation session CFI Tunis 10 June 2009
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Sodomy
In the case where the wife files for divorce for harm on
the grounds that her husband wanted to sodomise her,
the reconciliation judges asked whether she went to the
hospital. As she did not, the judges tells her to change her
case into divorce without grounds.667 I’m not sure
whether a medical certificate would have been sufficient
in this case; possibly a penal conviction would have been
necessary (and possible, as sodomy is punishable by
law).668
Financial consequences of divorce for harm
Like divorce with mutual consent and divorce without
grounds, divorce for harm has consequences with regard
to maintenance of the wife, child custody and visiting
rights, child maintenance and the right to pay in the
marital home as well as the payment of the expenses with
regard to this home. Like divorce without grounds,
divorce for harm also has the possible consequence of an
obligation to pay damages. The consequences with regard
to children (custody, visiting rights and the marital home)
will be addressed in the next chapter.
The consequences for maintenance for the wife are as
follows. Maintenance is only granted for the period until
the pronunciation of the divorce, and the waiting period

667
668

Reconciliation session CFI Tunis 11 December 2008
Article 230 PC sanctions this with three years imprisonment.
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that follows; in the first period it is called nafaqa, while in
the second period it is called nafaqat ‘idda.
In none of the cases where the husband files for divorce for
harm and the demand is granted, the wife is awarded
maintenance. This is similar to cases of divorce without
grounds, where the wife who files for divorce is not
granted maintenance. In this way, the court indicates that
if the cause of the divorce lies with the wife, she loses her
right to maintenance from the moment she starts a
divorce procedure.
In the cases where the wife files for harm, maintenance is
only awarded in two decisions. One case concerns the
petition for harm on the grounds of adultery669, and one
concerns a petition for harm on the grounds of the
husband’s abandonment from the marital home.670 In the
case where the wife files for harm on the grounds of the
husband’s imprisonment, the court explains that it does
not decide on maintenance because the wife has a
maintenance decision.671 In the other cases, the court does
not award maintenance without explaining why. In cases
where the wife files for harm on the grounds of nonpayment of maintenance, a possible explanation is that
the wife obtained a maintenance decision providing how

669 CFI Tunis 6 January 2009, 67885. The reconciliation judge awards
500 DT maintenance for the wife as a temporary measure, but the case
is finally dismissed as there is a German decision.
670 CFI Tunis 6 January 2009, 67963. The court awards 500 DT
maintenance to the wife.
671 CFI Tunis 27 October 2008, 68110
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much maintenance the husband should pay (until the end
of the waiting period). In the case where the wife files for
divorce for harm on the grounds of adultery before
consummation, the fact that the court does not decide on
maintenance might be connected to the fact that the
spouses divorce before consummation (see the previous
chapter).672 In the cases where the wife files for harm on
the grounds of domestic violence, I’m not sure why the
court does not decide on maintenance.
With regard to the damages, the material indicates that
the court upholds the norm that contrary to divorce
without grounds, divorce for harm might result in an
obligation for the defendant to pay damages.
The court awarded damages to the wife in cases of
domestic violence, non-payment of maintenance, refusal
to cohabit and imprisonment, while it only awarded
damages to the husband in cases of adultery. This shows
that the court not only qualifies this behaviour (or lack
thereof) as ‘harm’, but that it qualifies it as harm justifying
the payment of damages. The type of damages awarded to
the plaintiff depends on his or her gender: like in cases of
divorce without grounds, the wife has as right to moral
and material damages, while the husband has a right to
moral damages only.
Two decisions with regard to domestic violence and nonpayment of maintenance show that in principle, the wife-

672

CFI Tunis 20 October 2008, 66610
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plaintiff even has a right to damages if she does not file
for it.673 This means that in these cases, the court decides
on damages of law. In this respect, the practice differs
form cases of divorce without grounds, where the court
does not decide on damages if the defendant is absent at
the reconciliation session(s). Also, the case between
Mounira and Imed shows that the damages awarded can
be higher than the damages filed for.674
The sources invoked to award damages are the same as in
cases of divorce without grounds. Moral and material
damages are awarded because Article 31 PSC provides
that this type of divorce justifies damages. The decision to
award moral damages is based on the consideration that
divorce damages one’s ‘honour’ and ‘social position’, and
the decision to award material damages is based on the
consideration that the wife loses ‘a breadwinner and
support’. In this way, the court’s decision to grant
damages is based on the divorce, instead of the harm
causing the divorce.

CFI Tunis 5 May 2008, 66970 (in this case, the wife does not file for
damages, leaving the court to underline that she nevertheless has a
right to it, underlining that she can file for damages in a separate (civil
instead of personal status) procedure. This concerned the case where
the wife filed for harm on the grounds of domestic violence, where the
husband attacked her with a knife which obliged her to undergo
surgery.) and CFI Tunis 12 January 2009, 67292 (in this case, where the
wife obtains divorce for harm on the grounds of non-payment of
maintenance despite the fact that the husband is unemployed, the wife
does not file for material damages. Nevertheless, the court awards
material damages of 50 DT a month).
674 CFI Tunis 12 January 2009, 65054: the wife files for 1.000 DT moral
damages and is awarded 1.500 DT.
673

263

That no damages are awarded when the wife files for
adultery and sexual abuse of the stepdaughter, and when
the husband files for abandonment from the marital
home, the wife’s refusal to follow him when he moves
house, and the wife’s imprisonment, can reflect two
norms. The first possibility is that the court qualifies this
behaviour as a specific form of ‘harm’, namely a divorce
without giving a right to damages.675 This might be based
on the consideration that although the act justifies a
divorce for which the plaintiff should not be obliged to
pay (as is the case with divorce without grounds), the
defendant is not obliged to pay either because of an
absence of guilt or intention. This could be the case for
harm consisting of a refusal to have sex. With regard to
adultery, that the court does not grant damages to the
wife but does grant damages to the husband might
indicate that the court qualifies the wife’s adultery as
‘worse’ than the husband’s adultery. In both ways, the
court would uphold the norm that there are gradations of
harm. However, this is not certain, as the decisions do not
state this explicitly: the paragraphs on damages are
completely left out of the decision.
The second possibility is that the plaintiff simply did no
file for damages, but that if he/she had, the court would
have granted damages. In that case, these decisions show
that in cases of adultery, sexual abuse of the

675 Another Family Judge (at the CFI Sousse) affirmed this with regard
to divorce for harm on the grounds of impotence (interview Family
Judge CFI Sousse 26 January 2009).
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stepdaughter, the wife’s abandonment from the marital
home, the wife’s refusal to follow him when he moves
house, and the wife’s imprisonment, the plaintiff only has
a right to damages if he or she files for it (contrary to cases
of domestic violence and non-payment of maintenance).
With regard to the amount of damages, the material
shows that the average damages awarded are 3.300 DT
moral damages and 3.300 DT material damages676 to the
wife, with one exception where 10.000 DT moral and
12.000 DT material damages were granted. The damages
awarded to the husband amounted to 3.000 DT in one
adultery case and 5.000 DT in the other.
The parameters invoked to calculate the amount of
damages are the same as in decisions on divorce without
grounds, namely the period of co-habitation, the age of
the defendant, the impact of the divorce on his/her
feelings, the presence of children in his/her custody, and
the social status of the parties. However, the amount of
moral damages is significantly higher in cases of divorce
for harm that in cases of divorce without grounds, where
wives received an average of 2.000 moral damages, while
in the only two cases where husbands were awarded
damages, these amounted to 1.000 and 1.500 DT. This
indicates that the fact that the defendant inflicted harm on
the spouse causing the divorce has significant influence
on the amount of moral damages awarded.

676 In one case, the wife receives material damages in monthly
installments of 70 DT and in one case, the wife does not receive
material damages because the husband is unemployed.
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It is interesting to note that in one case, the amount of
damages awarded were significantly above the average:
here, the wife was awarded 10.000 DT moral damages
and 12.000 DT material damages. As the material
damages were high in this case, this might indicate that
the couple was well-off, although they are living in a
lower-middle class neighbourhood (Wardiya I). Another
explanation for the high amount, especially of the moral
damages, is that it is their second divorce for harm on
demand of the wife (the first was granted), that she filed
three penal cases against him (one of which was rejected,
and one of which is outdated according to the husband’s
lawyer), and that he changed the locks of the marital
home to prevent her from coming home, which he
actually admitted. It is possible that the court takes this
case more seriously than other cases.
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Chapter six
The consequences of divorce when children are
involved
A hot Wednesday morning in the summer of 2009. The Family Judge
for endangered children at the CFI Tunis receives a 13-year-old girl
named Fathiyya and her mother. The judge invites them to tell their
story. The mother begins: she was married to Fathiyya’s father, a man
of Tunisian origin with double nationality (Tunisian and French), with
whom she has one child, Fathiyya. They lived together in Paris, until
the couple got divorced, and the mother was granted custody over
Fathiyya. The man continued to live near mother and child, and they
saw each other often; the mother even maintained him financially as
he did not have a job. Fathiyya spent every summer with her father
and their family in Zarzis, a small provincial town in the south of
Tunisia, near Jerba.
At the end of the summer of 2008, a few days before school began in
Paris, her father took away Fathiyya’s French passport. According to
Fathiyya, her father had told her that she would stay with her
grandmother, and he took off to France. During the next months,
while Fathiyya’s mother tried to get her back to France, the girl lived
with her old and senile grandmother, who did not prepare her food
nor did she give her any clothing for the winter. In this period,
Fathiyya did not see her father once. After five months, the mother
quit her job and moved to Tunisia to live with her daughter in
Carthage (Tunis) – the father was still living in Paris.
At the session of the Family Judge, Fathiyya and her mother were
represented by Mrs Radhia Nasraoui, an internationally famous
human rights lawyer who is the president of an anti-torture
organisation. Nasraoui asked a provisional (24 Hours) measure,
enabling mother and daughter to return to France together. Nasraoui
was desperate: ‘How could this situation occur?’ She exclaimed. ‘This
child does not even speak Tunisian! She has lived all her life in
France!’ The Judge asked Fathiyya if she wanted to go back to France.
‘Yes’, the child replied. ‘Why?’, the judge asked, ‘Don’t you like it here
in Tunisia?’. ‘No, not really, I like France better, because my friends
are there’, the child replied. The judge, probably intending to console
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the girl, said ‘Well, when I was in France last year, I was very
unhappy and extremely homesick. I don’t like France at all’.
The Judge deliberated with the representative of the Children
Protection Service. The representative advised negatively. He argued
that because the child had the Tunisian nationality (she was a double
national), she should grow up in Tunisia. If they would grant a
provisional measure, the child would leave Tunisia and never come
back. The Judge followed the representative’s advise and rejected the
demand.677

This chapter examines judicial practice in the field of
custody, visiting rights, child maintenance and housing of
the caretaker after divorce. The material consists of 44
divorce decisions issued by the two Family Chambers of
the CFI Tunis in which (minor) children were involved, as
well as the observation of reconciliation sessions between
October 2008 and September 2009 and interviews with the
two Family Judges in the same period. The material with
regard to the amendment of custody-arrangements in
cases where the plaintiff has not yet filed for divorce or
where the divorce decision obtained force of res judicata
consists of the observation of custody sessions of the
‘Family Judge for endangered children’ at the CFI Tunis
and interviews with two Family Judges who act as such
(both women) as well as the representative of the Child
Protection Brigade (a man). I was not allowed to
photocopy the decisions from this Judge.
The chapter proceeds as follows. Section one describes the
procedure with regard to decisions on matters related to

Session of the Family Judge for endangered children, CFI Tunis, 12
August 2009.

677
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the children after divorce. Section two gives an overview
of the material. Section three analyses the material,
focusing on the dominant norm affirmed by the court and
examining the sources invoked by judges.
Section one
A description of the procedure
During marriage, the parents share custody (hadana) over
their children, while the father is the legal guardian
(wali).678 This means that both parents are responsible for
the child’s upbringing, while the father takes decisions
with regard to the child’s education, travel and finances.
When the parents get divorced, the reconciliation judge
takes provisional measures with regard to custody,
visiting rights, child maintenance and the question of who
is to stay in the marital home.679 These decisions are
affirmed or amended in the final divorce decision.680
In the first reconciliation session, the Family Chamber
attributes custody to one of the parents and visiting rights
to the other.681 This decision is important as it enables the
spouses to live separately during the divorce proceedings:
if the mother is granted custody, she can leave the marital
home without risking to be prosecuted for violation of the
husband’s custody rights. If the mother wishes to move

Articles 57 (modified by law 66-49 of 3 June 1966) and 154 PSC.
In conformity with Article 32 par. 6 PSC as modified by law 93-74 of
12 July 1993.
680 Article 32 par. 9 PSC as modified by law 93-74 of 12 July 1993.
681 Article 67 PSC modified by law 93-74 of 12 July 1993.
678
679
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out with her children before the divorce case, she should
file a case at the Family Judge for endangered children
(see below). If the mother obtains custody, this means that
the children shall live with her. Legislation provides her
with the authority to decide on the child’s education,
travel and finances.682 Visiting rights are attributed with
or without the right to take the children away (bidun or
ma‘a istishab) in the sense that the father should visit the
children in their home.
If the mother obtains custody, the father is obliged to
allow her to live in a house that he owns (for example the
previous marital home) and if he does not own a house,
he should rent her a home and pay for it.683 Also, if the
mother obtains custody, the father should pay
maintenance for the child. The right to child maintenance
ends when the children attain the age of majority or, if
they study, until the age of 25. With regard to the
daughter, the right ends when she earns a living or gets
married. The right to maintenance of handicapped
children does not end.684
The provisional measures are immediately enforceable

682 Article 67 par. 3 PSC as modified by law 93-74 of 12 July 1993.
According to a lawyer who works for AFTURD and ATFD, judges do
not apply this with regard to the right to travel, requiring the father’s
consent for the child’s travel abroad. (interview with a lawyer, 26 June
2009).
683 Article 56 par. 2 and 3 PSC. This provision was added in 2008 (law
2008-20 of 4 March 2008).
684 Article 43 sub b PSC (as modified by law 93-74 of 12 July 1993) and
Article 46 PSC (as modified by law 93-74 of 12 July 1993).
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but are open to revision by the Family Judge during the
divorce proceedings.685 As soon as the divorce decision
obtained force of res judicata, the person wishing to
change the arrangement with regard to custody or
visiting rights should file a case at the special Family
Judge for ‘endangered children’ at the CFI. This position
was installed by the Child Protection Code, issued in
1995.686 If one of the ex-spouses or the child wishes to
change the amount of child maintenance, he or she should
file a case at the special maintenance judge of the
Cantonal Court. If one wishes to amend the arrangement
with regard to the housing of the caretaker, one should
start a procedure at the civil chamber of the CFI.687 My
material mostly contains information about the procedure
of changing custody688 as opposed to changing the
arrangement with regard to the marital home (no data)
and maintenance (limited data).689
The person who wishes to change the custody
arrangement should address the representative of the

Article 32 par. 8 PSC as modified by law 93-74 of 12 July 1993.
Law 95-92 of 9 November 1995
687 Article 56 par. 6 PSC as added by law 2008-20 of 4 March 2008.
688 I observed sessions behind closed doors of the Family Judge for
endangered children, I interviewed two women who practiced as such,
and I interviewed the delegate of the Child Protection Brigade. This
took place in the months May and June 2009, when I spent much time
with the Family Judge for endangered children.
689 In the month August 2009, I spent relatively much time at the
Cantonal Court of Tunis, where I interviewed two maintenance judges,
assisted to reconciliation sessions in maintenance cases, to a court
hearing of the maintenance judge, and a court hearing of the penal
maintenance judge.
685
686
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Child Protection Brigade, stating that the current situation
(living with the caretaker or being visited by the parent
who has visiting rights) endangers the child. The delegate
shall investigate the case by convoking the family in his
office or visiting the family at their home, or even by
ordering a social inquiry (bahth ijtima‘i). The delegate will
draw a report on his/her findings that shall be presented
to the Family Judge for endangered children. If he finds
that the child is in danger, he can transfer the case to the
Family Judge for endangered children, either for an
emergency measure (e.g. the urgent placement of the
child in a home)690 or for a judgment.691 The judge shall
convoke the persons involved, including the child, during
a hearing.692 These are the hearings I observed.
At the CFI Tunis, the sessions of the Family Judge for
endangered children take place every Wednesday
morning in the office of this judge that is situated in the
Family and Children’s division of the Court. Unlike the
court hearings of the Family Chamber, the hearings of the
Family Judge for endangered children take place behind
closed doors. The Judge is assisted by a scribe. In every
case, the delegate of the Child Protection Brigade gives
his/her advice (the delegate in the district of the CFI Tunis
is a man and so is the scribe). The judge treats about 20
cases per morning. The guard calls out the names of the
parties involved, who can bring their lawyer (court
representation is not required). The judge can summon all

Articles 45-50 Child Protection Code
Article 59 Child Protection Code
692 Article 58 Child Protection Code
690
691
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persons that she wishes to hear, including the child. The
lawyers and the litigants stand in front of the judge’s
desk. The judge is seated behind this desk and the
delegate as well as the scribe are seated at the corners at
the opposite side of the desk. The lawyers are invited to
plea, after which the judge asks questions to the people
involved. Finally, the delegate gives his opinion and
hands in documents, such as the social inquiry. The judge
dictates to the scribe what has been said and the p.-v. of
the hearing is put in the file together with the
representative’s report. Once the judge has taken her
decision, this is deposited at the register of the court. I
was not allowed to photocopy these decisions.693
Section 2
Judicial practices
Case one: Souhayma versus Fawzi694 (CFI Tunis 5
January 2009, 68470)
On 27 February 2008, a woman called Souhayma (born and living in
Tunis) files a petition for divorce without grounds at the CFI Tunis.
According to the text of the judgment, the petition states: ‘she is
married to the defendant by means of a legal marriage contract issued
on 5 March 2004, and they consummated the marriage and they have

693 Although ‘officially’ I was not allowed (in the sense that the
President of the court had not mentioned that I could photocopy these
decisions and I was reluctant to ask more every time I saw him), I did
conclude a deal with one of the clerks to photocopy some anonimised
decisions. However, I soon realised that something was expected from
me out of gratitude (not so much money, but ‘companionship’), so I
declined. A similar situation prevented me from obtaining penal
decisions from the Cantonal Court Tunis.
694 The names are fictitious out of respect for the litigants’ privacy.
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one child, Ala. However, the marital bond deteriorated between them
and she asks to bring about divorce between them for the first time
after consummation on her demand in accordance with Article 31 par.
[1 sub] 3 PSC.’695
Souhayma’s husband Fawzi (born and currently living in Tripoli,
Lebanon) is summoned to attend the first reconciliation session to be
held on 5 May 2008 at 9 o’clock. At this session, he is absent although
he was correctly summoned.
During the first reconciliation session the following provisional
measures are taken:
- Custody over Ala is accorded to Souhayma.
- Visiting rights are accorded to Fawzi on Sundays and religious and
national holidays from 9 o‘clock in the morning to four in the
afternoon without company.
- The husband is obliged to pay 100 DT child maintenance.
The reconciliation session is repeated twice, but the husband remains
absent. The case is transferred to the plenary session. Here, the wife is
represented by a lawyer, and the husband is again absent.
In its decision, the court confirms the provisional measures taken
during the first reconciliation session, arguing that Article 46 PSC
obliges the father to pay child maintenance. With regard to the
custody, the court argues that ‘Given that it comes forward from
Article 67 PSC that if marital life ends, custody is awarded to one of
the spouses or someone else in accordance with the best interest of the
child. Given that the reconciliation judge awarded custody to the
mother, granting visiting rights to the father without company. […]
Given that this decision is in accordance with the legislation and is in
the best interest of the child, it is confirmed.’696

To summarize, in this case, Souhayma, of Tunisian
nationality and living in Tunis, files a petition for divorce
without grounds. Her husband is of Lebanese nationality

695
696

لدا فانھا يطلب ايقاع الكالق بينھما للمرة االولى بعد البناء برغبة جاصة منھا
 من م ا ش انه اذا انفصمت الحياة الزوجية و كان الزوجان بقيد الحياة عھدت67 حيث جاء بالفصل
الحضانة الى احدھما او الى غيرھما و على الحاكم عند البت في ذلك ان يراعي مصلحة المحضون
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and living in Lebanon.697 They got married in 2004 and
have one daughter, Ala. The husband does not present
any defense. The court pronounces the divorce, granting
custody to the mother and visiting rights to the father, on
Sundays from 9 to 4, although the father is living in
Lebanon. He is also obliged to pay 100 DT maintenance,
but nothing is stated with regard to the home where the
mother will live. The decision is quite elaborate when it
justifies its decision to attribute child custody to the
mother, invoking Article 67 PSC. This Article provides
that after divorce, custody is awarded to the mother or
the father, in accordance with the best interest of the
child.698
I have a bunch of similar divorce decisions where custody
is granted to the mother and the father is awarded
visiting rights on Sundays and holidays from 9 to 4 or 5
o’clock. This is not only true in decisions on divorce
without grounds, but also with regard to divorce with
mutual consent and generally in cases of divorce for
harm, indicating that when spouses contract divorce with
mutual consent, husbands do not impose the condition
that they obtain child custody.699 When the children are
small, the decision provides for visiting rights bidun

697 His family name indicates that he is Druze, which might have
played a role in the decision in the sense that for some Muslims, Druze
are not Muslim which would mean that the presumed Muslim woman
married a non-Muslim.
698 Article 67 par. 1 and 3 PSC as modified by law 93-74 of 12 July 1993.
699 This is not a matter of judicial practice but of litigants’ stategies.
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istishab (meaning that the father should visit the children
in their home), otherwise he can visit them ma‘a istishab.
The only exceptions are witnessed by two decisions: the
one where the wife was convicted to imprisonment for
adultery and the one in which the husband obtained
divorce for harm on these grounds.700 Also, I witnessed
one session of the Family Judge for endangered children
that concerned a case where custody had been awarded to
the father as the mother was a French national living in
France. This is the case of Fathiyya, described at the
beginning of this chapter. I will come back on this case
below.
I have three decisions involving children where nothing is
decided on custody and visiting rights. One of these cases
concerns the husband’s petition for divorce without
grounds; his wife, a Moroccan woman living in Morocco
with the child, does not attend the reconciliation
session.701 In the second case, the wife files for divorce
with mutual consent; it is possible that the children in this
case were from a previous marriage.702 In the third case,

700 CFI Tunis 26 February 2008, 63237, CFI Tunis, 20 October 2008,
65040. A lawyer once told me that this is the principal reason why
husbands accuse their wife of adultery: to obtain custody rights
(interview with a lawyer, 26 June 2009).
701 CFI Tunis 13 January 2009, 67957
702 CFI Tunis 12 January 2009, 70522. The spouses, born in 1970 and
1960 respectively, were married in 2006. The decision states that they
have two children. As the wife was 36 when she got married, and filed
for divorce a little less than two years after having signed the marriage
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the wife files for divorce for harm on the grounds of
expulsion from the marital home. In this case, the
husband changed the locks of their house. In this case, the
children are all adults (the youngest is a 23-year-old boy
at the moment the wife files for divorce).703
My material from reconciliation sessions and sessions
from the Family Judge for endangered children indicates
that sometimes, the husband does ask for custody, and on
other grounds than the wife’s presumed adultery or
living abroad. In one case, the husband stated: ‘If she
wants a divorce, she can have it, but I want the
children’.704 In another case, the husband reasoned that as
he was unemployed, he would not be able to pay child
maintenance, and therefore, it would be better if the child
lived with him.705 In yet another case, the husband stated
that his wife was depressed and tried to commit suicide
three times, and therefore, he wanted custody.706 Besides,
I also witnessed two sessions in which the wife wanted the
husband to have custody.707 It should be noted here that I
did not come across any cases where the husband filed for
custody on the grounds that the wife remarried (this is
provided for by law: the husband should file for custody

contract (begin 2008), it is possible that the children result from a
previous marriage.
703 CFI Tunis 12 January 2009, 69211
704 Reconciliation session CFI Tunis 5 November 2008
705 Reconciliation session CFI Tunis, 26 November 2008
706 Reconciliation session CFI Tunis 19 November 2008
707 Reconciliation session CFI Tunis 16 April 2009 (mother of five
children is ill and depressed), 21 January 2008, and 29 January 2009
(mother is working as a prostitute in Saudi Arabia)
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within one year after he discovered the marriage).708
Therefore, I do not know how the judges treat such cases
(the legislation provides that the custody shall be
attributed to the father unless the judge finds this
contrary to the best interest of the child).
I do not know whether in the cases where the father filed
for custody, it was indeed awarded to him: the
reconciliation judge generally did not reply to such
remarks, taking provisional measures attributing custody
to the mother and stating that the Family Chamber would
take the final decision on the matter. In two cases
however, the reconciliation judge did give some
indication of the likeliness that custody would be
attributed to the father. In the first case, where the
children were 1 and 4 years old, the reconciliation judge
underlined that ‘small children are better off with their
mother’,709 and in the second case, the reconciliation judge
asked ‘do you have someone?’ (‘andik shkun?), in the sense
of a mother or sister who could take care of the child,
which implied that the man could not obtain custody if he
did not ‘have someone’.710
During the sessions of the Family Judge for endangered
children I observed that a significant part of the cases
where custody is contested concern a conflict between a

Article 58 PSC as modified by law 81-7 of 18 February 1981
Reconciliation session CFI Tunis, 16 April 2009
710 Reconciliation session CFI Tunis 12 November 2008
708
709
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parent (or both) and the grandparents.711 In one case, the
mother had died and the mother’s parents wished to
obtain custody over the children.712 In another case the
mother had died and the father was imprisonment; the
child living with its maternal grandfather; as the father
was being released from prison and would reclaim the
child, the grandfather filed a case to have his custody
affirmed in court.713 In yet another case the grandfather
obtained custody as the parents moved to Milan for work.
The parents reclaimed custody over their 14-year-old son
on the grounds that the child was in danger, as he was
behaving as if he was a girl (he put on his mother’s makeup).714 In all cases, the Family Judge affirmed that the
parents have the principal right to custody, before the
grandparents, while in the last case, the judge added that
even if they did not, the child was endangered by his
grandfather who was making him into a homosexual. I do
not know the final outcome of these cases.715
During the sessions of the Family Judge for endangered
children I observed that a significant part of the cases
concern the mother’s wish to move out with the children

In 2006, a new Article was inserted in the PSC providing that if one
of the parents has passed away, his/her parents can be granted visiting
rights to the child (Article 66 bis PSC as introduced by law 2006-10 of 6
March 2006).
712 Session at the Family Judge for endangered children, 20 May 2009
713 Session at the Family Judge for endangered children, 20 May 2009
714 Session at the Family Judge for endangered children, 19 August
2009
715 I was not allowed to obtain decisions from the Family Judge for
endangered children.
711
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before she starts a divorce case. In these cases, a decision
attributing custody to her alone (as she is still married,
custody belongs to both parents) is necessary to prevent
to be prosecuted for violating the other parent’s custody
rights. However, in all these cases, the Family Judge for
endangered children stated that she would not take a
decision, and advised the woman to start a divorce
procedure, where a decision would be taken during the
first reconciliation session.716
With regard to visiting rights, it should be noted that all
judgments grant visiting rights to the father if the mother
obtained custody, and vice versa. These rights are
attributed on Sundays, between specified hours (e.g. from
9 o’clock in the morning to 5 o’clock in the afternoon), and
national and religious holidays. This is even done if the
father lives abroad (see the case between Souhayma and
Fawzi).
If the spouses would state during the reconciliation
session that they would arrange for the visiting rights ad
hoc (for example, in some cases the wife said that ‘he can
come whenever he wants’), reconciliation judges would
respond in different ways. Sometimes, the judge would
reject this type of arrangement, stating that this did not
give enough stability to the children, while in other cases,
the judge would say something like ‘do whatever pleases

716 For example, session at the Family Judge for endangered children,
12 August 2009
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you, but I have to write down specific hours in the p.-v.’717
The difference might be related to the age of the children,
but I am not sure.
I witnessed some reconciliation sessions as well as
sessions of the Family Judge for endangered children
where the father’s visiting rights were contested. For
example, in two divorce cases, the wife accused her
husband of sexual abuse of the children,718 and in one
case, the mother accused her husband of physical violence
with their children.719 In the cases concerning sexual
abuse, the reconciliation judge granted visiting rights
regardless of the accusation. In the first case, which
considered a couple with two very small daughters where
the wife told the judge in tears that once when she came
home she found her two-year-old daughter attached to
her chair naked, the judge told me that ‘when people are
getting a divorce, they receive a bulk of advice from their
family of how they should proceed to get the most out of
their divorce, which is why she is accusing him of sexual
abuse’. The judge granted visiting rights but as the
children were very small, the husband was obliged to
visit his children in their home. In the second case where
the wife told the judge that her 5-year-old son touched
her ‘like a man touches a woman’, and that he told her
that his father always came with him to the toilet, ‘putting

717 For example, session at the Family Judge for endangered children,
20 May 2009; this concerned visiting rights of the mother (the father had
custody while the mother was living in Libya).
718 Reconciliation session CFI Tunis 30 October 2008 and 26 May 2009
719 Reconciliation session CFI Tunis 25 June 2009
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his hand between his buttocks’, she presented evidence in
the form of a psychiatric report of the son and the
daughter; in this case, the judge obliged the husband to
bring his brother along when he visited his children.720 I
do not know the outcome of the case where the wife
accused her husband of physical violence with the
children.
Case two: Selwa versus Fathi721 (CFI Tunis 5 January
2009, 68538)
On 15 March 2008, Selwa (1983, born and living in Tunis) files a
petition for divorce with mutual consent at the CFI Tunis. According
to the text of the judgment, the petition states: ‘she is married to the
defendant by means of a legal marriage contract issued on 31 May
2003, and they consummated the marriage and they have one child.’
According to the judgment, the petition continues by stating: ‘But
finally marital life deteriorated between them until the point that it
was not longer possible to continue it and the plaintiff asks a decision
to bring about divorce for the first time after consummation on the
grounds of Article 31 par. [1 sub] 1 PSC.’
Selwa’s husband Fathi (1978, born and living in Tunis) is summoned
to attend the first reconciliation session to be held on 13 May 2008 at 9
o’clock. At this session, both spouses are present, and confirm that
they are married and that the marriage is consummated and that they
have one child. They persist in their demand of divorce with mutual
consent.

720 Some sessions of the Family Judge for endangered children also
concerned the petition to change visiting rights. In one case, the
mother accused her husband of sexual abuse, presenting a medical
certificate as evidence, and in another case she accused him of
maltreatment. I do not know the outcome of these cases. Session of the
Family Judge for endangered children, 20 May 2009 and 12 August
2009
721 These names are fictitious out of respect for the litigants’ privacy.
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During the reconciliation session, provisional measures are taken with
regard to custody (awarded to the wife) and visiting rights (awarded
to the husband, on Sundays and national and religious holidays from
9 o’clock in the morning until 5 in the evening in the child’s home).
The reconciliation session is not repeated as the judge immediately
transfers the file to the court hearing to be held on 22 December 2008.
Here, both spouses are present and persist in their demand.
In its decision, the court confirms that the petition concerned divorce
with mutual consent, that the marriage was proven with a marriage
contract, and that the attempt to reconcile the parties failed. The court
grants the demand, confirming the provisional measures taken during
the reconciliation session.

In this case, the wife files for divorce with mutual consent
(see chapter 3). During the first reconciliation session, the
reconciliation judge takes provisional measures with
regard to custody and visiting rights, granting custody to
the mother and visiting rights to the father, on Sundays
and holidays in the mother’s home. The reconciliation
judge remains silent on child maintenance and housing of
the caretaker and her child. In the final decision, the
provisional measures are confirmed, and nothing is
added with regard to maintenance and housing.
An overview of all divorce decisions in which (minor)
children were involved shows that in those cases where
the court decides on child maintenance, it is the husband
who is obliged to pay for it (unless he obtains custody, in
which case nothing is decided on maintenance); if the
court decides on the marital home, it is the husband who
is supposed to provide for housing for the mother who
has custody. However, only a minority of the decisions
actually decide on custody, visiting rights, child
maintenance and housing, while the large majority
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remains silent on housing, or housing and child
maintenance.
Of the 23 decisions on divorce with mutual consent, 12
cases concern couples with children.
Out of these
judgments, only 3 decide on custody, visiting rights, child
maintenance and housing.722 One of these refers to an
agreement set up by the spouses723, the second refers to a
court decision issued in France that decided on these
issues,724 and in the third decision it is the reconciliation
judge who decided on all four matters.725 The cases were
instigated by both husbands (1, French judgment) and
wives (2, agreement and no agreement/judgment). The
other judgments are less complete on the consequences of
the divorce: 5 decisions decide on custody, visiting rights
and child maintenance, without addressing the marital
home726, three judgments decide on custody and visiting
rights without addressing child maintenance,727 and one
judgment decides on neither one of these topics (see
above).728 Of the five decisions stating on all matters

CFI Tunis 5 January 2009, 69776, CFI Tunis 6 January 2009, 69357
and 70637
723 CFI Tunis 6 January 2009, 70637
724 CFI Tunis 5 January 2009, 69776. According to the judgment, the
French decision accorded € 2.000 to the wife for child maintenance and
rent of the home (she has custody over 4 children and is living in
France) and she renounces maintenance for herself.
725 CFI Tunis 6 January 2009, 69357
726 CFI Tunis 5 January 2009, 69944, CFI Tunis 6 January 2009, 70571,
CFI Tunis 12 January 2009, 68948, 69414 and 71004
727 CFI Tunis 5 January 2009, 68538, 69082 and 70642
728 CFI Tunis 12 January 2009, 70522.
722
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except housing, both husbands (2) and wives (3) filed for
divorce. Of the 3 decisions remaining silent on both
housing and child maintenance, 2 cases were instigated by
the wife and one by the husband.
Of the decisions on divorce without grounds, 20 cases
concern couples with children. Out of these judgments, 8
decide on custody, visiting rights, child maintenance and
housing.729 All these cases except one concern the
husband’s petition for divorce without grounds where the
wife is present at the first reconciliation session; in the
single case where the wife files for divorce, she previously
filed for harm.730 The other decisions are less ‘complete’: 6
judgments decide on custody, visiting rights and child
maintenance, without stating on the housing (these
concern petitions of both men (2) and women (4)),731 1
judgment contains a decision on custody, visiting rights
and housing, remaining silent on child maintenance
(husband’s demand; the court underlines that as the
marital home is the wife’s property, she can stay there),732
4 judgments decide on custody and visiting rights,
remaining silent on child maintenance and housing (these
concern petitions of both women (2) and men (2)),733 and

729 CFI Tunis 5 January 2009, 66546, 67906, 68664, 6 January 68019,
68567, 68585, 69295, 13 January 2009, 67835
730 CFI Tunis 6 January 2009, 69295
731 CFI Tunis 5 January 2009, 66634, 67138, 68470, 68658, 6 January 2009,
68055, 13 January 2009, 67443
732 CFI Tunis 5 January 2009, 64562
733 CFI Tunis 5 January 2009, 68266, 68330 and 6 January 2009, 69179
(the wife does not respond), 12 January 2009, 64948
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one decision remains silent on all matters.734 The decision
that remains silent on all matters concerns the husband’s
petition in a case where the wife is of Moroccan
nationality (see above).
Of the cases where the court granted divorce for harm, 12
cases involved children. In three cases, the court decided
on custody, visiting rights, child maintenance and
housing.735 These cases concerned two petitions of the wife
(for non-payment of maintenance and abandonment from
the marital home) and one of the husband (for the wife’s
refusal to follow him when he moved house). In two cases,
the court remained silent on housing.736 These cases
concerned a petition of the wife (domestic violence) and of
the husband (abandonment from the marital home). In
one case, the court decided on custody, visiting rights and
housing, remaining silent on child maintenance.737 This
case concerned the wife’s adultery. In 5 cases, the court
decided on custody and visiting rights, remaining silent
on housing and child maintenance.738 All these cases
concerned the wife’s demand, either for non-payment of
maintenance (3), expulsion from the marital home (1) or
sexual abuse of the stepdaughter; in the latter case, the
husband was still in prison. In one case, the court

CFI Tunis 13 January 2009, 67957 (the wife does not respond)
CFI Tunis 27 October 2008, 63944, 6 January 2009, 66985 and 67963
736 CFI Tunis 5 January 2009, 66028 and 12 January 2009, 65054
737 CFI Tunis 21 April 2008, 61660
738 CFI Tunis 26 May 2008, 65614, 5 January 2009, 68484, 69210, 12
January 2009, 67292 and 69314
734
735
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remained silent on all matters.739 It concerned a case where
the husband changed the locks of the marital home, thus
expulsing his wife (see above).
I came across one case where the wife filed for ujrat alhadana, that is: wages for the caretaker. The decision does
not go into this.740 I do not have any judgments that
decide on this matter.
In reconciliation sessions, I observed that judges asked
whether the children were studying (yaqraou?). I am not
sure whether they only asked this question if they were
adults (i.e. attained the age of 18), but if the children
attained the age of eighteen and they were studying, the
court awarded child maintenance. I have one decision
where the children are adults but the husband is
nevertheless convicted to pay maintenance, while in
another decision, the youngest child is a 23-year-old boy
and the decision remains silent on maintenance and
housing.
The wife’s housing could be the subject of a long
discussion in reconciliation sessions. Spouses would
discuss the issue of who gets to stay in the marital home,
contesting each other with regard to the question of who
owns it, and, if it is rented: how much the rent costs. If the
spouses agreed that the wife moves out (or if she already
had), they would quarrel about the question of how much
it costs to rent a house that is acceptable for the wife and

739
740

CFI Tunis 12 January 2009, 69211
CFI Tunis 6 January 2009, 68585
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children. Also, I often witnessed that husbands insist that
the wife moves back in with her parents. If she agreed,
some wives would argue that they could not live with
their parents without paying anything. These issues were
often conscientiously examined by the judge; in fact, I had
the impression that judges paid more attention to this
topic than to the question of maintenance. This might be
explained by the fact that the litigants are supposed to
address the maintenance judge to have this sorted out for
them, as this judge is more specialised in these issues. The
decision on the marital home was repeatedly the cause of
a petition for revision of the provisional measures.741
I observed one case where the wife was living with her
40-year-old daughter who was handicapped. The couple
had been living separately for the past 15 years, but when
the husband found out that his wife filed for divorce, he
sold the marital home, where his wife and daughter were
living. The reconciliation judge intervened immediately.
She stated that the sale of the house where the caretaker is
to live is prohibited by law, and started to make a phone
call. The judge found out that the sale had been annulled
by the court on these grounds, and the judge asked the
wife: ‘What kind of lawyer do you have?! He should have
resolved this for you!’742
Section 3
Norms and sources

741
742

For example revision session CFI Tunis 25 June 2009
Reconciliation session CFI Tunis 3 November 2009
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In this section, I will derive norms from the material
described above with regard to the following questions:
who has a right to custody after divorce and whether or
not the court decides on questions of child maintenance
and housing. In a second stage, I will look at the sources
invoked.
Custody and visiting rights
It can be concluded from the material that generally, the
Family Chamber awards custody to the mother and
visiting rights to the father after divorce. This means that
the dominant norm is that after divorce, the mother
obtains custody, regardless of the sex and age of the
children. Moreover, the Family Judge for endangered
children affirmed repeatedly that the custody of the
parents has prevalence over the custody of the
grandparents. Besides, this judge stated more than once
that the father’s custody right would not be nullified
during marriage in anticipation on the divorce procedure:
if the wife wanted to leave and take the children with her,
she should await the first reconciliation session in the
divorce case where provisional measures would be taken.
However, there are two exceptions to the rule that the
wife obtains custody rights after divorce. The first
exception concerns cases where the wife is convicted for
adultery, and the second exception concerns cases where
the wife lives abroad.
That an adulterous mother cannot obtain custody is
confirmed in two decisions, but it is not a hard rule: in
one case where the husband filed for divorce for harm on
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the grounds of adultery, the husband filed for and
obtained custody as a provisional measure which was
confirmed in the final decision. In this case, the wife was
in prison during the divorce proceedings and did not
contest the husband’s custody.743 In the second case where
the husband filed for divorce for harm on the grounds of
adultery, the wife obtained custody as a provisional
measure (she was not in prison as she went to appeal
against the conviction). However, the husband contested
this and in the final divorce decision, the court changed
this and attributed custody to the husband.744 In the third
case, the husband was awarded custody over her two
children as a provisional measure, but the wife asked
revision. The provisional measure was indeed revised,
and custody was attributed to the mother. This was
affirmed in the final decision.745 This shows that if the
husband obtained divorce for harm on the grounds of
adultery, and if he files for custody, he might obtain it,
but whether or not he actually does, depends on
additional factors, which do not become clear from the
decision. When I asked the Family Judge who decided in
the third case mentioned before why she attributed
custody to the mother, she replied that in this case ‘the
father was not a good catholic [sic!] either.’746 In an
interview with the Family Judge with regard to one of the
‘digital affair’-cases, she stated that the mother was
awarded custody rights ‘because the father has a more

CFI Tunis 20 October 2008, 65040
CFI Tunis 26 February 2008, 63237
745 CFI Tunis 21 April 2008, 61660
746 Interview Family Judge CFI Tunis 22 June 2009
743
744
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than full-time job as a lawyer and the children would be
brought up by a nanny’.747 It should be noted in this
respect that a lawyer told me in an interview that one of
the reasons men file for divorce for harm on the grounds
of adultery in the first place, is indeed to obtain
custody.748
The second exception to the rule that a mother obtains
custody (the mother lives abroad) was witnessed in the
case of Fathiyya as described above. However, when the
litigants in question had left the office, the Family Judge
for endangered children confided in me that actually she
would have wanted to grant the provisional measure to
allow the child to go back to France. The reason why she
could not, was that the President of the court had taken a
judgment on the passport issue, and, the judge told me, ‘a
judgment has a higher hierarchical value than a
provisional measure, so I cannot go against it.’ She added
that she was disappointed with the mother’s lawyer, who
had actually pointed out that the President had issued
this judgment: ‘If she would have simply kept quiet about
this, I could have pretended not to know and simply
granted the provisional measure.’ Thus, the case of
Fathiyya does not necessarily affirm that the court indeed
denies the foreign woman living abroad to have custody.
On the other hand, it should be noted that in
reconciliation sessions concerning a husband who lived in
Tunisia and a wife (a Tunisian or foreign national) living
abroad (for example in France), I observed that if the

747
748

Interview Family Judge CFI Tunis 23 June 2009
Interview with a lawyer, 21 November 2008
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husband stated that he would not file for custody, the
reconciliation
judge
would
express
her
incomprehension.749 In one of those cases, the
reconciliation judge said: ‘you are Arabs, you are
Tunisians!’ (antuma ‘arab, antuma twensa!).750 However, the
court does grant custody to the mother in these cases,
which shows that the court does not decide to grant
custody to the husband living in Tunisia of law.
The judgments in the case between the Tunisian husband
and the Moroccan wife living in Morocco with their child
does not decide on custody at all. In this case, the
husband does not file for custody, and the wife is absent
at the reconciliation session. It is possible that the court
remains quiet on the question of custody to leave the
possibility open to the husband to file for it at a later stage
(in a separate procedure at the Family Judge for
endangered children).
Sources
With regard to the decision to grant custody to the
mother, it should be noted that generally, judgments do
not mention the source underlying the decision to grant
the mother custody: decisions simply state under the
paragraph of the ijra’at that custody was granted to the

749 Reconciliation session CFI Tunis 30 October 2008 (children live in
Paris), session of the Family Judge for endangered children, 20 May
2009 (woman lives in US)
750 Reconciliation session CFI Tunis 11 August 2009 (woman wants to
return to France)

292

mother751 as a provisional measure, and under the
paragraph of the final decision (al-mahkama), the court
simply states that the provisional measures are
confirmed.752 Thus, the judgments do not invoke
legislation or any other source as the ones underlying this
decision.
That the court does not explain why it attributes custody
to the mother is different in some cases. Here, the court’s
decision to grant custody rights to the mother is based on
the consideration that ‘it comes forward from Article 67
PSC that if marital life ends, custody is awarded to one of
the spouses or someone else in accordance with the best
interest of the child.’753 Thus, the court employs the law
(Article 67 PSC par. 3 provides that custody is awarded in
conformity with the best interest of the child) to decide
that the mother is granted custody. However, ‘the best
interest of the child’ is clearly an open norm, and the
court does not explain why it would be in the best interest
of the child to be with the mother.754 In one reconciliation

اسناد حضانة االبن لوالدته
و حيث ترى المحكمة اقرار الوسائل الوقتية المتعلقة بالحضانة و الزيارة
753 CFI Tunis 5 January 2009, 68266, 68330, 68658, and 68470
754 I’m not sure why in some cases the decision to grant custody to the
mother is explained while in others it is not. In the case between
Souhayma and Fawzi (outlined above) it can be explained by the fact
that this is an international situation: the elaborate explanation to
attribute custody to the wife might serve to explain it to the foreign
court who is to recognize this decision. However, the other three
decisions do not concern an international situation. Possibly, the court
simply made use of another standard form than in those cases where
the decision was not justified.
751
752
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session, a reconciliation judge confirmed that children are
better off with their mother because they are very young.
This does not explain why older children are considered
to be better off with their mother.
In those cases of a custody conflict between parents and
grandparents, the Family Judge for endangered children
did not explain why the parents have prevalence over the
grandparents. The same lack of explanation characterized
the treatment of cases where the mother filed for
nullification of the father’s custody during marriage in
anticipation on divorce proceedings.
With regard to the situation where the father filed for
divorce for harm on the grounds of adultery and where
custody is awarded to him, one decision invoked the best
interest of the child (maslahat al-tifl)755, while in the other
case, the decision was not justified.756 In an interview, one
of the Family Judges told me that the reason to grant
custody to the father is that a mother ‘who does
something like that’ (the interview concerned one of the
‘digital affair’-cases) cannot be considered ‘a good
mother’. The judge did not give a definition or a source of
her understanding of a ‘good mother’ and thus, she
seemed to refer to her own personal understanding of
how mothers should behave.
The second exception to the rule that a mother obtains
custody (the mother lives abroad) is explained as follows.

755
756

CFI Tunis 26 February 2008, 63237
CFI Tunis, 20 October 2008, 65040
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In the case of Fathiyya, the Family Judge for endangered
children stated that the child is a Tunisian national, and
therefore, she should live in Tunisia and not in France
(even though Fathiyya had the double nationality). This
indicates that the fact that the child has the Tunisian
nationality is the principal consideration in international
cases, which is confirmed by the fact that in one
international case, the reconciliation judge said: ‘you are
Arabs, you are Tunisians!’ (antuma ‘arab, antuma
twensa!).757 The judge did not explain why the child’s
Tunisian nationality would prevent the foreign mother
living abroad from obtaining custody.
With regard to visiting rights, most decisions simply state
that the father is attributed visiting rights without
explaining why. However, the same judgments that
elaborate on the question of why custody is awarded to
the mother, explain why the father obtains visiting rights,
stating that ‘Given that if the child is with one of the
parents, the other cannot be denied his visiting rights as is
provided by Article 66 PSC.’ Here, the court invokes
legislation (Article 66 PSC provides that the father or the
mother cannot be denied his or her visiting rights and
surveillance over the child, and that the Family Judge
shall decide on this issue).758
In the case where the mother accused the father of sexual
abuse of the children, the judge explained to me why she

757 Reconciliation session CFI Tunis 11 August 2009 (woman wants to
return to France)
758 The latter part has been inserted by law 2006-10 of 6 March 2006.
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nevertheless accorded visiting rights to the father, saying
that women make such things up as ‘they talk to many
people about their divorce and they are advised to accuse
their husband of sexual abuse.’759 This indicates that the
judge bases her decision not to take the allegations
seriously on her experience with ‘such cases’.
Child maintenance and housing
The material shows that if the court decides on child
maintenance and housing, it condemns the father to pay
child maintenance and sakan, housing expenses. In some
cases, the court decided who was to stay in the marital
home, without deciding on sakan (an amount), which
might be explained by the fact that the house was the
property of one of the spouses. I did not come across a
decision where the wife was granted maintenance (ujrat
al-hadana).
However, the material also shows that the majority of the
divorce judgments only contains a decision on custody
and maintenance, remaining silent on housing, and
sometimes even on child maintenance: of the 44 divorce
decisions where children were involved, 14 contained
decisions on all matters, including child maintenance and
housing; 13 contained decisions on all matters except
housing, 12 on custody and visiting rights only and three
on none of these matters. Apparently, the court upholds a
rule according to which it is not obliged to decide always

759

Reconciliation session and interview, CFI Tunis 30 October 2008
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on questions of child maintenance and housing, even if
the children are still under the custody of one of their
parents. I derive the following rules from the material.
In the first place, there is an important correlation in cases
of divorce with mutual consent between the presence of an
agreement/foreign decision and whether or not the court
decides on (child maintenance and) housing: in three
cases, the court decided on all four issues, and in two of
these the spouses presented a foreign decision or an
agreement. I’m not sure why the court decided on all
matters in the third case as well.
In the second place, there is a correlation in cases of
divorce without grounds between the court’s decision on
maintenance and housing on the one hand, and the
question of who files for divorce (husband or wife) and
whether or not the defendant responds: in 7 out of 8 cases
where the court granted child maintenance and housing, it
was the husband who filed for divorce without grounds
and the wife was present on the first reconciliation
session, claiming her rights. This might indicate that in
cases of divorce without grounds, the court will generally
decide on child maintenance and housing if the husband
files for divorce and the wife responds. However, this is
not a hard rule, because in 2 similar cases the court did not
decide on housing, in one such case it remained silent on
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child maintenance, and in one case the court decided on
neither one.760
In the third place, there is an important correlation in
cases of divorce for harm between the grounds for the
harm and whether or not the court decides on (child
maintenance and) housing: the five cases where the court
did not decide on child maintenance and housing
concerned situations of non-payment of maintenance,
expulsion from the marital home and the husband’s
imprisonment. Possibly, this might be explained by the
presence of a maintenance decision, although this does not
explain why the court did not decide on housing.
However, that the court does not decide on maintenance
and housing in similar cases is not a hard rule, as in
another case of non-payment of maintenance, as well as in
a case where the husband abandoned the marital home
(hajr), the court did decide on all four matters.
Sources
In those cases where the court decides on child
maintenance, it does not explain why it does so. Similarly,
judges affirmed repeatedly during reconciliation sessions
that they were obliged to take provisional measures
obliging the father to pay child maintenance, even if the
spouses agreed that the husband was not obliged to pay
child maintenance. In the same vein, decisions stating on

760 In one case, the court decided on custody and visiting rights only,
while in another it remained silent on all matters. In both of these cases
however, the wife did not respond.
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housing do not explain why the court should decide on
this matter. Thus, the court does not refer to legislation or
another source in its decision on maintenance or housing.
In those cases where the court does not decide on these
matters, the court does not explain why it does not do so
either.761 If no arrangements are made, the decisions
remain simply silent on the matter. There is a number of
possible explanations for the lack to decide on these
matters. A possible explanation for the silence on child
maintenance is that the wife obtained a maintenance
decision. This might justify that in some cases the court
does not decide on maintenance, which is especially true
for cases where the wife obtained divorce for harm on the
grounds of non-payment of maintenance and expulsion
from the marital home (but it does not explain why they
do not decide on housing). Indeed, in reconciliation
sessions I often had the impression that for reconciliation
judges, the situation where the wife obtained a
maintenance decision is considered as the rule, why
situations where the wife did not are treated as an
exception.762 This became clear during a reconciliation

Reconciliation session CFI Tunis 23 June 2009
A maintenance decision (hukm nafaqa) is a decision issued by the
maintenance judge at the Cantonal Court. The wife or the husband (or
the child or the parents, or the ex-wife) can ask the maintenance judge
to decide on the amount. The large majority of maintenance cases takes
place during marriage between the spouses (interview maintenance
judge Cantonal Court Tunis 20 August 2009). The couple is invited to
attend a reconciliation session in he office of the maintenance judge
behind closed doors, where they can discuss about their respective
means and the needs (observed on 26 August 2009). During a court

761
762
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session where the wife filed for divorce with mutual
consent. The judge asked : ‘’andik hukm nafaqa? (do you
have a maintenance decision?)’. ‘No’, the wife replied.
‘What do you mean? What do we do now? (Kifesh tawwa?)’
the judge exclaimed.763
A possible explanation for the silence on housing is that
the court does not decide on housing of law, meaning that
decisions remain silent on the matter if the caretaker did
not ask for a decision. A similar feature was possibly
witnessed for example in cases of divorce for harm: if the
plaintiff does not file for damages, the court remains
silent on it (see the previous chapter). In this case, it is
possible that wife-defendants in cases of divorce without
grounds always file for housing.
Another explanation for a lack of decision on housing can
be that the wife moves in with her family. Indeed, during
one reconciliation session I obtained the impression that
this is considered as the rule, while a mother staying by
herself with her children is considered the exception. In
this case, the wife filed for divorce with mutual consent
and asked about the housing. The reconciliation judge
replied: ‘What do you mean? Will you not move back in

hearing, they repeat their arguments and the judge takes his decision.
Maintenance decisions are revisable every two years (interview
maintenance judge Cantonal Court Tunis 20 August 2009). If the
person liable to pay maintenance in accordance with the maintenance
decision does not pay, he (or she) can be convicted for neglect of the
family in a penal case (also at the Cantonal Court, observed on 26
August 2009).
763 Reconciliation session CFI Tunis 23 June 2009
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with your parents?’764 It should be noted in this respect
that a lawyer told me that in cases where the judgment
does not decide on the housing, both spouses tend to
remain in the previous marital home: the wife as she
thinks it is her right, and the husband as he has nowhere
else to go and cannot afford two houses.765 However,
these are top-down considerations of my side, the judges
did not indicate this.

764
765

Reconciliation session CFI Tunis 23 June 2009
Interview with a counselor at the centre d’écoute, 25 June 2009
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Conclusion
Since the promulgation of the Tunisian Personal Status
Code (PSC) in 1956, there is a discussion going on in
Tunisian doctrine about judicial practice.766 This discussion
shows an enormous concern amongst Tunisian jurists for
what judges are doing with the law in the field of personal
status. The authors state that judges are applying ‘sharia’
and ‘custom’ together with legislation.767 Some recent
writings on the other hand testify to what the authors call
a ‘development’, where judges apply the constitution and
international conventions to interpret the law.768 Sana Ben
Achour states that these developments, that can be
characterised as a gender-neutral application of the law,
might be connected to the feminisation of the judiciary.
The present study examined recent practices (2008-2009)
of female judges at the CFI Tunis in the field of divorce.
From the practices of these judges, I derived norms that
were issued by the court, which show what behaviour is
normalized by this disciplinary institution and to what
extent these female judges issue norms that are ‘genderneutral’. In a second stage, I examined the sources the

766 Sana Ben Achour, 2005-2006, and 2007a, Monia Ben Jemia,
Souhayma Ben Achour and Mariem Bellamine, 2006, Moncef
Bouguerra, 2000 and 2005, Hafidha Chékir, 1986 and 1998, Ali
Mezghani, 1975, 2000 and 2005, Kalthoum Méziou, 1992, Mohammed
Charfi, 1997
767 Kalthoum Méziou, 1992, p. 268, Moncef M. Bouguerra, 2005, pp.
566-7, Sana Ben Achour, 2007a
768 Sana Ben Achour, 2000, 2005a and 2005b, Souhayma Ben Achour,
2003, Sassi Ben Halima, 2005, Wassilia Ltaief, 2005
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court applied, which enables me to verify statements
made in Tunisian doctrine according to which the
legislation is not implemented by judges and judicial
practices are characterised by legal pluralism.
This concluding chapter proceeds as follows. Section 1
summarizes the norms that I derived from judicial
practice, and addresses the questions of ‘normalisation’
and ‘gender-neutrality’. Section 2 will continue with the
sources applied by the court, and tries to unpick the role
that legislation, the ‘ideal’, the ‘real’ and the constitution
and international conventions play in judicial practice.
Finally, section 3 will conclude this study by giving a
short insight in the happenings after the revolution of 11
January that might influence judicial practice at the CFI
Tunis.
Section 1
Norms
The practices of the court reflect the existence at this court
of three types of divorce: divorce with mutual consent,
divorce without grounds and divorce for harm. The
court’s practices reflect the norm that divorce with mutual
consent, which is clearly perceived as preferable over the
other types of divorce, is only allowed if both spouses
agree on this particular type of divorce: if both wish to
divorce, but one of them refuses to agree with divorce
with mutual consent, the court shall not pronounce this
type of divorce of law.
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The court’s practices with regard to divorce without
grounds reflected the norm that this type of divorce is
always allowed, regardless of the consent of the
defendant with a divorce and regardless of whether or
not the plaintiff has any grounds to file for divorce.
The court’s practices with regard to divorce for harm,
which is clearly presented as the most difficult type of
divorce, reflected the norm that this type of divorce shall
be granted if the defendant’s behaviour (or lack thereof) is
indeed qualified as ‘harm’ and has been established. The
court’s practices reflect the norm that this type of divorce
shall be pronounced in cases of domestic violence, nonpayment of maintenance, expulsion from the marital
home, the husband’s abandonment from the marital
home, the wife’s abandonment from the marital home, the
wife’s refusal to follow when her husband moves house,
adultery,
imprisonment,
sexual
abuse
of
the
stepdaughter, sodomy, and lack of sexual relations. The
material also demonstrated that the wife’s abandonment
of the marital home is not qualified as harm if it is
justified. Justifications are the husband’s non-payment of
maintenance and domestic violence, whereas the fact that
she is living with his family is not (for the husband, this is
a justification to wish to move house). The wife’s refusal
to follow if her husband moves house is not qualified as
harm if it is justified by the best interest of the nuclear
family, but it is not justified by the interest of the (or her)
extended family.
With regard to evidence of harm, the court’s practices
reflect that to obtain divorce for harm on the grounds of
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domestic violence, non-payment of maintenance and
adultery, a penal conviction is required (but it is not
necessary that this obtained force of res judicata).
Abandonment from the marital home should be proven
with a procès-verbal from the notary containing the wife’s
declaration that she refuses to return, or several procèsverbaux from the bailiff (‘adl al-tanfidh) proving that the
wife is not living in the marital home. Absence of sexual
relations should be proven with a medical certificate. The
material is not conclusive on the question of how sodomy
should be proven.
With regard to the consequences of divorce, the norms can
be divided into as those concerning damages and other
financial consequences, and consequences with regard to
the children. The court’s practices reflect the norm that in
cases of divorce with mutual consent, the consequences
are either established by the spouses themselves, and laid
down in an agreement, or shall be agreed on in front of
the reconciliation judge. The spouses cannot agree to pay
damages to each other. If the father does not have
custody, he should pay child maintenance, which is an
obligatory part of the agreement. The court’s practices in
the field of divorce without grounds reflected the norm that
in these cases, the defendant has a right to damages (the
wife-defendant has a right to moral and material damages
while the husband-defendant has a right to moral
damages only). The defendant loses this right if he or she
is absent at the first reconciliation session. Another reason
to lose the right to damages is that the marriage was not
consummated (in which case the wife-defendant loses her
right to material damages, while the husband-defendant
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loses the right to moral damages). The wife also loses her
right to material damages if she has abandoned the
marital home without a reason, if she receives a
significant income or if she fails to choose between a lump
sum and payment in monthly instalments. The amount of
damages in cases of divorce without grounds is
influenced by the income of the husband and allegations
of ‘bad behaviour’. The court’s practices with regard to
damages in cases of divorce for harm do not reflect a clear
norm. It seems as if in principle, the plaintiff has a right to
damages, except if he or she did not file for it. However, it
is also possible that in some cases, the court qualifies the
act as ‘harm’ while considering it inappropriate to grant
damages.
Another financial consequence of divorce besides
damages is the maintenance during the waiting period,
which might be granted to the wife. The court’s practices
showed that the wife does not have a right to
maintenance during the waiting period in cases of divorce
with mutual consent. In cases of divorce without grounds,
the wife only has a right to maintenance if it is the
husband who files for divorce; if she files for divorce
without grounds, she loses her right to maintenance. In
cases of divorce for harm, the wife has a right to
maintenance during the waiting period if it is her who
files for divorce; she loses her right if it is she who caused
harm to the husband. Another consequence of divorce
concerns the return of the goods. If the spouses divorce
before consummation, the wife should return the gifts. If
the spouses divorce after consummation, the wife is
obliged to return the adbash, but she can keep the gifts
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from before the ‘urs, and the jewellery given to her during
the marriage festivities, as well as the trousseau.
The court’s practices with regard to custody and visiting
rights reflect the norm that in case of divorce, the mother
obtains custody and the father is granted visiting rights,
unless in the presence of specific circumstances. Such
circumstances are that the father obtained divorce for
harm on the grounds of adultery, in which case the father
obtains custody unless he is ‘not a good catholic’ as one
Judge described it, or that the mother is a foreigner and
lives abroad. In both cases, the father should file for
custody to obtain it, otherwise, the mother remains the
care taker of the child(ren). If the mother accuses the
father of sexual abuse of the child(ren), it seems that in
principle, the father is nevertheless granted visiting
rights. If the wife wishes to move out of the marital home
with the children in anticipation on the divorce
proceedings, the judge shall not decide on custody,
meaning that she needs to await the first reconciliation
session to prevent to be prosecuted for violating the
father’s custody rights. In cases where parents and
grandparents have an argument on custody, the court
issues the norm that the parents’ custody rights take
prevalence over the grandparents’.
The court’s practices with regard to maintenance reflect
that if the mother obtains custody, the father shall pay
child maintenance. This obligation exists until the
children have reached the age of majority, and in some
cases longer. The mother has no right to maintenance, nor
to wages for custody (ujrat al-hadana). The court’s
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practices with regard to housing reflect that if the wife
obtains custody, she has a right to housing, meaning that
she can stay in the marital home or that he rents her
another place. However, the court’s practices do not
reflect a clear norm with regard to this issue; it seems as if
in principle, the wife is supposed to move back in with
her parents.
Other norms affirmed in court are the following. A couple
is only considered to be married if the marriage has been
consummated, and consummation is considered
prohibited before the marriage celebration. Divorce
during pregnancy is considered forbidden, but there is no
sanction and the divorce will nevertheless be pronounced
if the couple insist.
Normalisation
As has been stated in the introduction, Foucault argued
that norms do not exist, but that they are produced. The
production of norms is an instance of the production of
truth: if powerful institutions such as psychiatric hospitals
or courts define behaviour A as ‘the norm’ and behaviour
B as ‘abnormal’, these institutions are producing what
‘normal’ behaviour is.769 This is what Foucault calls
‘normalisation’: the act of making the norm.770 When

Jürgen Link and Mirko M. Hall, 2004
Jurgen Link and Mirko M. Hall, 2004. See for example Michel
Foucault, 1975, p. 185: ‘La pénalité perpétuelle qui traverse tous les
points, et contrôle tous les instants des institutions disciplinaires,
769
770
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taking a look at the overview of the norms affirmed by
the court in the light of the idea of normalisation and the
production of truth, it can be concluded that the practices
do not only reflect norms with regard to divorce, but also
with regard to marriage and other topics.
Within marriage, the following types of behaviour are
‘normalised’. By insisting that marriage is based on
‘respect’, ‘love’ and ‘kindness’, the court ‘normalizes’ a
marriage that is based on these fundaments. When the
court qualifies domestic violence as ‘harm’, it normalises
a marriage where no domestic violence takes place. As the
court also insists that within marriage, the spouses should
protect each other’s honour, and the wife should protect
her chastity, it is normalising faithfulness, meaning that
the spouses should not even flirt with other people, for
example through the internet or by mobile phone,
especially for women. In the same vein, sodomy is
considered ‘abnormal’, as is not having sex with one’s
spouse at all, or to abuse one’s step-daughter sexually.
Also, as it is ‘normalised’ that the spouses protect each
other’s honour, the court makes it ‘abnormal’ for the
spouses to be convicted to imprisonment for a crime.
Living together under one roof within marriage is also
normalised, as is living with the husband’s family, while
living with the family of the wife is not. If the husband
moves house, it is normalised that the wife follows him,
even if she does not want to, except if moving house

compare, différencie, hiérarchise, homogénéise, exclut. En un mot: elle
normalise.’ (citation in Jurgen Link and Mirko M. Hall, 2004, p. 15)
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harms the best interest of the family. It is not ‘normal’ for
the wife or for the husband to abandon the marital home
or to expulse the other spouse from it. However, the
wife’s abandonment is ‘normalised ’ for those cases where
non-payment of maintenance and domestic violence. It is
normalised that the husband pays maintenance during
marriage, even if he is unemployed.
With regard to divorce, the court normalises divorce even
if the other spouse does not agree and the plaintiff does
not present any grounds. However, it is normalised that
the spouse who wishes to divorce without any reason that
he or she compensates the damages this divorce inflicts
on the other spouse, unless the other spouse agrees with a
divorce with mutual consent. If a spouse causes the
divorce by inflicting harm on the other spouse, it is
‘normalised’ that this spouse compensates the damages
resulting from the divorce. It is ‘normalised’ that both
men and women are compensated for the harm that the
divorce causes with regard to their honour and social
position, and it is also ‘normalised’ that the wife is
compensated for the harm resulting from the loss of a
breadwinner and support. However, if one of the spouses
wishes to divorce without grounds and the other spouse
does not agree with a divorce with mutual consent, it is
not considered ‘normal’ that he or she is absent at the first
reconciliation session. Also, it is made ‘abnormal’ that a
wife does not choose between payment of damages in
monthly instalments or as a lump sum.
After divorce, it is ‘normalised’ that the husband
continues to pay maintenance until the end of the waiting
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period, unless they agreed on a divorce with mutual
consent, or if the wife wished to divorce without grounds
or if she caused the divorce by inflicting harm on the
husband giving him a right to divorce for harm. If the
couple has children, it is ‘normalised’ that the wife
obtains custody, and that the father visits the children
once a week. In this respect, it is ‘normalised’ that a father
visits small children in their home while he can take them
with him if they are older. It is normalised that women
who were unfaithful to their husband are denied custody.
Also, it is normalised that a child with the Tunisian
nationality stays in Tunisia, and thus, that the father
obtains custody if the mother lives abroad. If the mother
obtains custody, it is normalised that the father pays
maintenance for the child, but not for the ex-wife after the
waiting period, nor that he pays her wages for taking care
of the children. It is normalised that divorce women move
back in with her parents, but if she does not, and she is
the caretaker of the children, it is normalised that the
father pays for the living expenses or that she live in a
house that he owns.
Outside the context of marriage and divorce, the material
reflects that the court ‘makes’ it ‘abnormal’ to have sex
with the spouse before the marriage celebration (divorce
before the ‘urs is qualified as divorce before
consummation). Moreover, homosexuality is abnormal (if
a boy develops homosexual features, he is considered to
be endangered).
Gender
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Sana Ben Achour has argued that the developments in
Tunisian jurisprudence are connected to the feminisation
of the judiciary in the sense that practices of female judges
are gender-neutral. When examining whether the norm
imposed by the court is indeed gender-neutral, I did not
compare the norms imposed by female judges with the
ones imposed by their male colleagues. Thus, I cannot
conclude whether the norms imposed by female judges
are indeed more gender-neutral, but I can state to what
extent they are gender-neutral in themselves.
My material shows that indeed, divorce practices at the
CFI Tunis are gender neutral when it concerns the right to
divorce with mutual consent and the right to divorce
without grounds. The right to divorce for harm is genderneutral in the sense that both spouses have a right to this
type of divorce, although the acts (or lack thereof) that are
qualified as harm are gendered to a certain extent:
whereas domestic violence771, abandonment from the
marital home,772 expulsion and imprisonment773 are
qualified as harm for both spouses, non-payment of

This is what judges told me; I do not have any decisions where the
court granted the man divorce for harm on the grounds of domestic
violence. In reconciliation sessions, I witnessed that men who accuse
their wife of violence are not taken seriously by the judge. This was for
example witnessed at a reconciliation session at the CFI Tunis on 16
January and 18 June 2009.
772 Called nushuz for women and hajr for men. However, nushuz-cases
were much more current.
773 In the case with regard to the imprisoned woman it is possible that
the court qualified drunkenness as harm, not the fact that she was in
prison.
771

313

maintenance is typically male-inflicted harm, while the
refusal to follow the spouse who moves house is typically
female.774 With regard to adultery, the court seems to
interpret this more extensively for women as the material
contains indications that the husband’s adultery shall
only constitute harm if he has another family, while the
wife’s digital affair might be qualified as harm. Sodomy is
per definition gendered. With regard to the absence of
sexual relations I do not have enough material to
conclude whether this is gendered; my material only
concerns a case of a wife who wished to divorce for harm
on these grounds.775
While the right to divorce is (relatively) gender-neutral,
the financial consequences of divorce without grounds and
divorce for harm are different for men than they are for
women. In cases of divorce without grounds, the court’s
practices reflect the norm that the wife has a right to
moral and material damages whereas the husband has a
right to moral damages only, and that the moral damages
awarded to women-defendants are higher than the

Although the court affirms that both spouses decide on the location
of the marital home.
775 Two decisions from the Court of Cassation indicate that this court’s
practice with regard to divorce for harm on the grounds of lack of
sexual relations is gendered. In the case where the husband filed for
divorce, the demand is granted, while in the case where the wife filed
for divorce, the demand is rejected on the grounds that there is no
intention on the side of the husband. Court of Cassation 1 October 2004,
2523 (in: Nashriyat Mahkamat al-ta‘qib, 2004, pp. 475-477) and Court of
Cassation 7 June 2007, 12678 (in: Nashriyat mahkamat al-ta‘qib, 2007, vol.
I, pp. 229-232).
774
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amounts awarded to men (2.000 DT versus 1.250 DT).776 It
should be mentioned in this respect that the norm to deny
damages altogether on the grounds that the defendant is
absent during the first reconciliation session has a
gendered and otherwise discriminative outcome: in
practice, my material indicates that almost all Tunisian
women-defendants are present at the first reconciliation
session while most men are not, meaning that in reality,
Tunisian women-defendants generally have a right to
damages while men-defendants do not. Foreign women
on the other hand turned out to be absent very often as
they are living abroad, meaning that they receive no
damages while their Tunisian counter-parts do. This
means that many Tunisian women have financial benefits
from divorce that is pronounced on behalf of their
husband (he should pay damages) and on their behalf (she
is not convicted to pay damages if he is absent), that their
foreign counterparts nor men have. Besides, the norm that
non-consummation affects the right to damages is
gendered in the sense that the wife keeps her moral
damages while the husband receives nothing.
In cases of divorce for harm, the court’s practices reflect
the same norm, namely that the wife has a right to moral
and material damages whereas the husband has a right to
moral damages only. Although the amount of moral
damages is quite similar for men and women (4.000

776 It should be noted that I only have two decisions on divorce without
grounds where damages are granted to the husband; the average of
1.250 DT is calculated on the basis of these decisions (1.000 and 1.500
respectively).
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versus 4.200),777 damages are awarded more often to
women-plaintiffs than to men (2/6 versus 8/11). It is
unclear whether this practice reflects a gendered norm
(e.g. women have more rights to damages than men do),
or whether the norm is that the court does not decide on
damages of law.
With regard to the other financial consequences of
divorce, the norms are quite gendered as well: in
principle, the wife has a right to nafaqat ‘idda, which the
husband does not. This is connected to the norm that the
husband should pay maintenance during marriage
(giving the wife the right to divorce for harm if he does
not), which is gendered too. However, the right to nafaqat
‘idda is denied if the wife files for divorce without
grounds or if the husband obtains divorce for harm, and
in most cases of divorce with mutual consent. Here, the
norm is gender-neutral.
The norm that prescribes that if the couple gets divorced
before consummation (i.e. the wedding celebration), the
wife should return the gifts, is gendered in the sense that I
did not come across an equal norm with regard to the
man; this is connected to the gendered practice that only
the groom gives presents and not the bride. The norm that
prescribes that if the couple gets divorced after the
marriage festivities, the wife’s returns the adbash while
keeping the trousseau reflects the practice that people do
not marry in community of goods; as in reality, it is the

The average of 4.000 for men is base don the outcome of the only
two cases where damages were awarded to the man (3.000 and 5.000).

777
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husband who buys the furniture and the wife who brings
in the trousseau, these goods belong to each of them.
The right to obtain custody after divorce is highly
gendered in the sense that in principle, the wife obtains
custody and the husband obtains visiting rights.
However, when the spouses live in different countries,
the attribution of custody is no longer gendered, as the
question of who obtains custody depends on the question
of who is living in Tunisia. Arrangements with regard to
child maintenance and housing might be gendered in the
sense that I did not come across any decision where
custody was attributed to the father and the mother was
obliged to pay for child maintenance and housing.
As a consequence, my material shows that the statement
that female judges adjudicate in a gender-neutral way
should be nuanced: at the CFI Tunis, this was affirmed
with regard to the right to divorce (although some
grounds for harm are inaccessible for women and others
are for men), but the practices with regard to damages
and custody are highly gendered.
Section 2
Arguments
As has been outlined in the introduction, I employ the
ethnomethodological approach to examine what sources
the judges apply in divorce cases. This means that I take
their references (in decisions, in interviews and during
reconciliation sessions) at face value: if the court says that
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a decision is based on a certain norm, I accept this, instead
of considering this as a mere post-hoc rationalisation.
The decision to grant divorce is based on the following
sources. When it concerns a decision on divorce with
mutual consent, the sources differ depending on the
formulary that is employed for the decision, while the
choice for one form or the other is merely a matter of
coincidence. Form one explains that divorce without
grounds is based on Article 31 par. 1 sub 1 PSC, and adds
that the attempts to reconcile the couple failed and that
the spouses agreed to contract divorce with mutual
consent. Form two adds that it is impossible for the
spouses to fulfil the conditions of marriage, namely
‘respect’ and ‘love and kindness.’ Thus, the decision is
based on legislation together with the court’s notion of
marriage and the Islamic rules of khul’.
When it concerns a decision on divorce without grounds,
the sources differ depending on who filed for divorce, the
husband or the wife. If the husband files for divorce, the
court argues that divorce without grounds is based on
Article 31 par. 3 PSC. When the wife files for divorce, the
court employs two additional sources: its notion of
marriage as being based on love and kindness, and the
Islamic rules of talaq and faskh or tatliq.
Decisions on divorce for harm are based on Article 31 par.
2 PSC. The grounds for the qualification of particular
behaviour (or lack thereof) as ‘harm’ differ from one type
of harm to the other, and from one case to the other. In a
case of domestic violence, the court’s qualification of this
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behaviour as ‘harm’ is based on the court’s notion of
marital duties (the court argues that domestic violence
constitutes a violation of the marital duties) and
fundamental principles (‘dignity of the wife’ and the
‘inviolability of her body’), while in the second case of
domestic violence, the court does not invoke any source
whatsoever to qualify this act as ‘harm’ (except maybe the
mere fact that the husband had been sentenced). In two
cases on non-payment of maintenance, the court qualifies
this as ‘harm’ on the grounds of Article 23 PSC which
according to the court imposes a maintenance obligation
on the husband, while in one case the court does not
invoke a source to qualify this as harm (except maybe the
sentence), and in the fourth case, the court employs an
additional source, namely the court’s understanding of
how husbands should behave within marriage, which
according to the court involves a ‘sense of responsibility’.
In the case where the husband expulsed his wife from the
marital home, the court qualifies this as ‘harm’ on the
grounds of legislation (Article 23 PSC) which according to
the court obliges the husband to ‘good companionship’
(hasan al-mu‘ashara). In the case where the husband
abandoned the marital home, the court qualifies this as
‘harm’ on the grounds of Article 23 PSC which according
to the court prescribes that the couple live together and to
companionship, filled with love and kindness. In both
cases where the wife’s abandonment of the marital home
is qualified as harm, this is based on the court’s
understanding of marriage, in the sense that marriage
requires cohabitation. In a case where the wife justified
her abandonment by stating that her husband did not pay
maintenance, the court applied Article 246 CC to release
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the wife from her obligation to cohabit. In other cases
where the wife’s justification for abandonment is
accepted, the court does not employ a particular source,
implying that if the husband did not fulfil his duties, the
wife should not be obliged to fulfil hers, which is a strictly
contractual notion of marriage. In the case where the
court qualifies the wife’s refusal to follow her husband
who moved house as ‘harm’, this is based on legislation
(Article 23 PSC) and jurisprudence, which, according to
the court, prescribe cohabitation. The court founds the
qualification of the husband’s adultery as ‘harm’ on
Article 23 PSC. In the cases where the wife is adulterous,
the court qualifies this behaviour as ‘harm’ on the
grounds of its own perception of marriage and marital
duties, consisting of the obligation of companionship
(mu‘ashara) and of chastity, and of the obligation to
protect her husband’s honour778 and position as her
husband’.779 In the case where the wife is imprisoned, the
court qualifies this as ‘harm’ on the grounds of, again, its
understanding of marriage as obliging the wife to protect
her husband’s the honour, reputation, and social
position.’780 In the case where the husband is imprisoned,
this is qualified as ‘harm’ because it constitutes a violation
of the court’s understanding of marriage as prescribing
that the husband should protect the wife’s honour. In the
case where the husband is convicted for sexual abuse of
his stepdaughter, the court does not explain why this

اخالل واضح من الزوجة بشرف و سمعت زوجھا و استھتار بالحياة الزوجية مسمى بكرامة الزوج
البغاء ھي جريمة مخلة بالشرف و تشكل مضرة مباشرة للمدعي باعتباره زوج المدعي عليھا
780 ارتكاب جرائم السكر ھو يمثل اخالال واضحا بشرف و سمعته الزوج و استھتارا بالمنح
االجتماعية
778
779
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constitutes harm (but the qualification might be based on
the sentence). In the cases of sodomy and the absence of
sexual relations, I do not have a final decision and the
judge did not explain in the reconciliation session why
this constitutes harm.
With regard to the evidence requirements in cases of
divorce for harm, the court generally does not mention a
source. In one case of non-payment of maintenance, the
court employs the spirit of Article 31 par. 1 sub 3 PSC,
which according to the court provides that only repeated
non-payment of maintenance constitutes harm. In
interviews, judges explained that domestic violence
should be proven with a penal conviction, because even
though a p.-v. and a medical certificate establish that
violence took place, only a penal conviction (or a
confession) can prove that the defendant caused this.
With regard to damages, decisions are based on the
following sources. In cases of divorce without grounds
and divorce for harm, the damages are granted on the
grounds of legislation and specific notions of marriage
and divorce, namely that divorce harms the ‘honour and
social position’ of the spouse (moral damages), and
causes that the wife loses ‘a breadwinner and support’
(material damages). The calculation of the damages is
based on the husband’s income and might be adjusted in
case of allegations of bad behaviour.
For decisions with regard to other financial consequences
of divorce (maintenance during the waiting period, return
of the gifts if the spouses divorce before consummation,
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return of the adbash, while keeping the gifts, the jewellery
and her trousseau after consummation) the court does not
invoke any grounds.
Decisions on custody and visiting rights are based on
Articles 66 and 67 PSC, while some decisions remain
silent on the source. The decision to deny the mother
custody in case of adultery is based on the best interest of
the child, while a judge stated in an interview that a
mother who does something like that, cannot be
considered a good mother. The decision to deny custody
to the mother who is a foreigner and lives abroad, is
based on the fact that the child has the Tunisian and
Arabic nationality and identity of the child. For decisions
on child maintenance the court does not invoke any
sources. The same is true for decisions on housing.
The court does not indicate what source prohibits
consummation before the marriage celebration. In
reconciliation sessions, I observed that judges state that
divorce during pregnancy is haram.
‘Sharia’
In Tunisian doctrine, it is argued that in the situation
where the legislation contains lacunae, judges are
applying ‘sharia’. For example, Sana Ben Achour argued
that previously, judges applied ‘sharia’ in cases of mixed
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marriage.781 When looking at the arguments invoked by
judges, I witnessed the following references to ‘sharia’.
The court applies ‘sharia’ (or, more specifically: its
understanding of sharia) when pronouncing divorce with
mutual consent in the sense that the decision is based on
legislation and on the consideration that the spouses
cannot fulfil the conditions of marriage, which shall
remind every Muslim of the khul‘ divorce. The court also
applies ‘sharia’ when granting divorce without grounds
in the sense that it denotes the divorce as talaq when
granted on demand of the husband, while employing the
term fakk when granting divorce on demand of the wife.
In decisions on divorce for harm, the qualification of some
acts as ‘harm’ seems to be based on Islamic law, as the
court employs terms to denote specific behaviour that
come directly from Islamic law. For example, calling the
wife’s abandonment from the marital home nushuz, and
the husband’s abandonment hajr might be read as a
reference to Islamic law where these terms are employed
to denote such behaviour. The same might be said of the
denotation of adultery as zina, albeit that the Penal Code
employs this term as well to address adultery (Article 236
PC). Moreover, the notion that the wife should not
abandon the marital home shall remind many Muslims of
the rule that if the wife abandons the marital home
without a valid reason, she waives her right to
maintenance.

781

Sana Ben Achour, 2005, p. 233
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In interviews, one of the Family Judges told me
repeatedly that ‘in Islamic law, women do not leave
without a reason’. This consideration might indicate that
Islamic law underlies certain decisions: in some cases of
divorce without grounds, the wife’s abandonment
seemed to be considered as a presumption of bad
behaviour of the husband which influenced the amount
of damages. Similarly, the presumption might be the
reason why in cases of divorce without grounds, the court
grants higher damages to women than to men (indicating
that if the wife files for divorce without grounds, the
court presumes that there are grounds). In cases where the
husband accused his wife from nushuz, I witnessed in
reconciliation sessions that judges insisted that the wife
must have had a reason to abandon the marital home,
again as ‘in Islamic law, women do not leave without a
reason’. And indeed, the large majority of the petitions for
divorce for harm on the grounds of nushuz is rejected
even if the wife’s justification for the abandonment had
not been proven in any way.
Also in reconciliation sessions, a Family Judge opposed
severely to divorce during pregnancy, stating that this is
haram, citing the surat al-nisa’ from the Quran. However, if
the plaintiff insisted, divorce was granted and no mention
is made of this normative order in the final decision. (It
should be noted here that the court seemingly refers to
the religious qualification of divorce during pregnancy,
haram meaning that it is rejected, not that it is forbidden.)
The overview indicates that the statement that judges
employ sharia to interpret legislation is to a certain extent
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confirmed by the material, but should be strongly
nuanced: the majority of the decisions in the field of
divorce does not contain any reference to sharia
whatsoever. This is true for the decision to grant divorce
with mutual consent and divorce for harm, and for the
large part of the qualification of a certain behaviour as
‘harm’. It is also true for the decisions on the
consequences of divorce (damages, maintenance during
the waiting period, child maintenance, custody, visiting
rights and housing). Moreover, the material indicates that
invoking ‘sharia’ does not necessarily mean that it takes
precedence over legislation: although judges state that
divorce during pregnancy is haram, they do grant divorce
if people insist. In cases where judges seemingly do apply
‘sharia’ or their understanding of this normative order, an
ethnomethodological analysis of the justification does not
confirm that judges allow sharia to take precedence over
legislation. When the Family Judge states that ‘women do
not leave without a reason’, she presents her
understanding of ‘sharia’ as a tool to apply legislation: it
helps her to assess a case where a husband files for
divorce for harm on the grounds of abandonment of the
marital home, and to calculate the damages, while the
norms with regard to divorce for harm and calculating
damages are also justified with reference to legislation. In
the same vein, the use of notions of nushuz, hajr and zina
can be considered to be a tool to interpret the very vague
term of ‘harm’, while the right to divorce for harm is in
itself presented as a possibility prescribed by legislation.
When the court implicitly refers to notions of talaq and
faskh or fakk when pronouncing divorce without grounds,
it also refers to legislation; in this way, the court is merely
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indicating that it is applying legislation that is in
conformity with Islamic law without allowing the latter to
take precedence over the first.
Legislation
In Tunisian doctrine it is argued that if legislation
deviates from the ‘values’ living in society (Adel Nasr and
Lamine Klai), it is not ‘effective’ in the sense that it is not
applied by courts.782 When looking at the sources invoked
by judges, I witnessed the following references to
legislation.
In decisions on divorce with mutual consent, the court
invokes Article 31 par. 1 PSC. In decisions on divorce
without grounds, the court invokes Article 31 par. 3 PSC.
In decisions on divorce for harm the court invokes Article
31 par. 2 PSC. From an ethnomethodological point of
view, this means that the decision to grant divorce is
based on legislation. In the same vein, the qualification of
a number of acts (and lack thereof) as ‘harm’, the court
invokes Article 23 PSC (non-payment of maintenance, the
husband’s abandonment from the marital home, his
expulsion of the wife, the wife’s refusal to follow the
husband who moves house, and the husband’s adultery).
Article 246 CC is cited in one case where it is decided that
if the husband does not pay maintenance, the wife cannot
be obliged to cohabit. For the conviction to pay damages
in cases of divorce without grounds and divorce for harm,

782

Adel Ben Nasr and Lamine Klai, 2005
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the court invokes Article 31 PSC. In a case of divorce
without grounds where damages are denied to the wife
who is divorced before consummation, the court invokes
Article 37 PSC. In one case, the court invokes the spirit of
the law (Article 31 par. 2 PSC) to decide that a penal
conviction for ihmal ‘iyal is required in cases of nonpayment of maintenance. For the attribution of custody
and visiting rights the court invokes Articles 66 and 67
PSC.
Nevertheless, many norms are not justified with reference
to legislation. This is for example true for some decisions
that grant custody to the mother and visiting rights to the
father, and decisions on the qualification of ‘harm’,
namely decisions on domestic violence, a decision with
regard to the non-payment of maintenance, as well as the
decisions that qualify the wife’s abandonment from the
marital home and the husband’s sexual abuse of his
stepdaughter as harm. In the same vein, for decisions
with regard to the evidence requirements in cases of
divorce for harm, no reference is made to legislation (for
example that domestic violence and adultery should be
established with a penal conviction). Also, decisions on
damages do not invoke any sources in a number of
decisions. This is true for the norm that denies damages in
case of divorce with mutual consent, and that denies
material damages to the husband in cases of divorce
without grounds and divorce for harm. In the same vein,
for the decision to deny damages to the defendant in case
of divorce without grounds if he or she is absent on the
first reconciliation session legislation is not invoked. This
is also true for the decisions in cases of divorce without
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grounds that deny moral damages to the husband in case
of divorce before consummation, and that deny material
damages to the wife in case of abandonment from the
marital home, an income or lack of choice between
payment as a lump sum or in monthly instalments. Also,
for the decision that ‘bad behaviour’ influences the
amount of damages in case of divorce without grounds
no source is invoked, and the same is true for the decision
that no damages are awarded in some cases of divorce for
harm. Decisions to grant or deny nafaqat al-‘idda do not
invoke a source, and the same is true with regard to
norms on child maintenance and housing.
The overview indicates that the statement that judges do
not apply legislation should be nuanced in the sense that
part of the decisions in the field of divorce contains
reference to legislation. However, in many cases
legislation is not invoked as an argument that justifies the
norm and thus, as a factor that curtails judicial discretion.
This might be explained in two ways. First, the lack of
reference to legislation might indicate that the court
considers these norms as a matter of common sense,
which are applied as a matter of routine.783 Thus, the court
does not refer to the legislative provisions because it does
not consider it important to refer to them, but it does
apply (its conception of) legislation. A second explanation
is that legislation does not play a role in the adjudication
of these matters, either because legislation (in the court’s
understanding of it) does not provide anything with
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regard to these issues, or because the court is simply
negligent of the legislative prescriptions.
‘Custom’
In Tunisian doctrine it is argued that ‘custom’ is applied
instead of or together with legislation. The material does
not contain any reference to custom to justify or explain a
decision and thus, my material does not confirm that
‘custom’ plays a role as a source in Tunisian decisionmaking. On the contrary, in reconciliation sessions, I
witnessed that judges affirm norms that seem to deviate
from the norm shared by the litigants. For example, in
cases where a husband complained that the wife
abandoned the marital home and wanted the judge to
force her to return, reconciliation judges would make
clear that a woman cannot be forced to return.784
Similarly, in cases where women abandoned the marital
home because they did not want to live with the
husband’s parents, reconciliation judges affirmed
repeatedly that if they married into the husband’s family
home, the woman was obliged to stay, unless they agreed
otherwise.785 In cases where the husband indicated to be
unemployed, reconciliation judges would underline that
they had a obligation to provide for their family. In a case
where the husband moved house and the wife refused to
follow, the husband filed for divorce for harm calling the

784 For example reconciliation session CFI Tunis 15 January and 13
April 2009.
785 For example reconciliation session CFI Tunis 14 January and 13
April 2009.
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woman’s behaviour nushuz. When the wife told the judge
that she had a job which she would lose when moving
house, and that they needed her income as a nurse, the
reconciliation judge explained to the husband that his
wife was not nashiza, and that he would have to commute
as the marital home was remaining where it was.786
Likewise, reconciliation judges affirmed and reaffirmed
that cohabitation after signing the marriage contract (sdaq)
but before the marriage festivities (‘urs) is forbidden, as is
divorce during pregnancy, although litigants did do this
or want to do this.
In a similar way, some decisions reflect the court’s
rejection of a norm that according to the court is living in
society, as the justification is significantly more elaborate
than in other decisions. This is particularly true for the
standard decisions on divorce without grounds on
demand of the wife. Here, the court invokes a number of
arguments to justify that it grants the demand, stating
that this type of divorce is prescribed by legislation, that
the attempts to reconcile the couple failed and that the
woman persisted in her demand, it invokes references to
Islamic law which imply that the court is actually
pronouncing fakk, and it underlines that the marriage is
based on ‘love and kindness’ and that these conditions
were not fulfilled in the case at hand. Likewise, in the
decision where the court qualifies non-payment of
maintenance as ‘harm’ regardless of the fact that the
husband is unemployed, the justification is relatively
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elaborate: the court refers to legislation (Article 23 PSC)
and adds that the husband should have a sense of
responsibility vis-à-vis his family. A similar elaborate
justification is employed in the case where the court
pronounces divorce for harm on the grounds that the
husband moved house and the wife refuses to follow. In
this sense, the court seems to anticipate that there is a
contrary norm living in society that denies the wife a right
to divorce without grounds without the husband’s
consent, that does not oblige the husband who is
unemployed to pay maintenance, and that does not oblige
the wife to follow her husband when he moves house.
Fundamental rights, the constitution and international
conventions
Tunisian doctrine testifies to a development in the field of
the adjudication of cases of mixed marriage, in the sense
that courts increasingly refer to fundamental rights, the
constitution and international conventions.787 However,
my material does not reflect this development: the only
decision that reflects the application of fundamental
rights is the one on divorce for harm on the grounds of
domestic violence. In this case, the court states that this
behaviour constitutes harm as it is a violation of the wife’s
‘dignity’ and ‘inviolability of the body’. This
demonstrates that the court’s practices in the field of
divorce do not reflect the ‘innovative’ trend in judicial
practice where the court applies the constitution,
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international conventions and fundamental rights. On the
contrary, the innovative tendency in jurisprudence that
does grant custody to the wife who is a foreigner and who
lives abroad is not followed by the CFI Tunis, which is
striking as the breakthrough decisions in the field of
mixed marriage (validity of a mixed marriage and
inheritance rights) were taken by this particular court!
Sources of law
When taking a look at the summary of the arguments
invoked at the CFI Tunis, it can be concluded that the
court invoked the following sources of law.788 For some
norms, the court refers to legislation. A much smaller
amount of norms is based on the sharia. The court does
not apply custom, the constitution, and international
conventions, while it applies fundamental rights on one
occasion. I already elaborated on the use of these sources
above.
Besides these sources of law, the court’s decisions are
based on other sources as well. Interestingly, the court
invoked jurisprudence only once, but there are other
factors that delimit discretionary powers. In court
decisions, one can observe an understanding of ‘marriage’
that the court does not find in law, sharia or
jurisprudence; it is presented as the court’s own,
‘personal’ understanding of what a marriage should look
like and as such, it functions as a factor that curtails
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judicial decision-making in the sense that for the court,
this understanding constitutes additional grounds on
which the decision to grant divorce is based. In an
interview, one of the reconciliation judges explained to
me that the continuing education that Family Judges
receive curtails discretionary powers, and as such,
education is a source of law. It should be noted here that I
never came across a case where the outcome was decided
by clientelism or corruption, which, if underlying specific
decisions, could also be qualified as ‘sources’. I will
elaborate on these sources here.
When looking at the sources invoked by the court, it is
striking that jurisprudence is hardly ever mentioned: the
court refers to this source of law only once, without
making explicit what decision it is referring to (the
decision invokes fiqh al-qada’ as an argument to justify that
the spouses should live together). Again, this might mean
two things. First, it is possible that the court is applying
case law as a matter of routine while it does not perceive
it as its obligation to invoke decisions from higher courts.
A second possibility on the other hand is that the court
does not apply case law at all, either because it does not
know it, or because it does not consider itself bound by it.
That the court does not know case law was affirmed
during two observations. In 2009, one of the Family
Judges told me that she had just learned at the yearly
conference for Tunisian Family Judges that in paternity
cases, the biological father’s refusal to cooperate with a
DNA test is sufficient evidence that he is the father. This
surprised, as even I knew that this was strong
jurisprudence of the Court of Cassation since the year
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2000, as could be read in the bulletin of this court
(Nashriyat mahkamat al-ta‘qib), of which the judge had a
copy in her office.789 In the same year, I witnessed a
discussion between Bouchra Bel Haj Hamida that was
filmed by a camera crew making a film on this feminist
lawyer. Bel Haj Hamida asked one of the Family Judges in
front of the camera whether the marriage between a
Muslim woman and a non-Muslim man is valid, to which
the judge answered no. In response, Bel Haj Hamida
exclaimed: ‘judges should know jurisprudence!’790
Another source that is invoked to justify the judge’s
decision to grant divorce is the court’s conception of
‘marriage’. Marriage is, according to the court, based on
love, kindness and respect, obliges the spouses to live
together and to protect the other spouse’s honour. The
wife should also protect her ‘chastity’. These notions of
marriage, that the court does not find in law, sharia or
jurisprudence, is presented as the court’s own, ‘personal’
understanding of what a marriage should look like. It
functions as a factor that curtails judicial decision-making
in the sense that for the court, it constitutes additional
grounds on which the decision to grant divorce is based,
besides legislation.
In an interview, one of the Family Judges at the CFI Tunis
told me that her decisions are also directed by the
continuing education of Family Judges. This education is

789 See for example Court of Cassation 12 October 2001, 10020, in: Revue
de jurisprudence et de législation, January 2002, p. 88 and pp. 197-201
790 CFI Tunis 21 April 2009
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twofold. In the first place, the Ministry of Justice
organizes the annual meeting of all Family Judges in
Tunisia where the application of the law is discussed
around a theme.791 It was here that one Family Judge
learned that in paternity cases, if the alleged biological
father refuses to cooperate with a DNA-test, this is
perceived as evidence of biological paternity. The second
instance of continuous education concerns the monthly
meetings of the two Family Judges at the CFI Tunis with
the President of the court, which aims to prevent large
differences between the two chambers. According to the
judge, the large part of these meetings concern the
amounts of damages awarded, to prevent that one
Chamber consistently awards more damages than the
other. The judge also gave the example of the norm on the
competence of the Tunisian court in international cases.
Apparently, one Family Chamber qualified itself as
competent in an international case if the spouses did not
contest the Tunisian’s court competence, while the other
Chamber only accepted competence if it was competent
on the grounds of the rules of international private law
(i.e. explicit acceptation of the competence of the Tunisian
court). When there was no explicit acceptance (for
example because the spouse living abroad did not
respond to the case in any way), this Chamber only
accepted competence as the ‘court of necessity’, in the
sense that it was impossible for one of the parties to go
abroad (for lack of a visa, criminal proceedings or the

791 Ministry of Justice and Human Rights, 2007-2008. In this judicial
year, the theme of the conference was provisional measures in divorce.
The next year, the theme was paternity.
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costs of a legal procedure abroad). The latter norm was
affirmed by the President of the CFI Tunis as the one that
should be followed by both Chambers. Interestingly, none
of the Family Judges referred to their education in law
school as still curtailing their judicial discretion today,
while a judge in training at the ESM clearly was
influenced by what he was taught in university when we
discussed personal status law. This difference might be
explained by the time lapse between law school and
practice: the two Family Judges had attended law school
more than 15 years before, and the knowledge collected
there might have lost influence on their practice.
With regard to clientelism and corruption, I’d like to
make the following remarks. I observed a range of
(attempts to) clientelism, in the sense that judges were
visited or called up by friends, or friends of friends, or
family, who had a favour to ask. ‘Could the judge make
sure that […]?’, was an often repeated question. Favours
could vary from asking the judge to talk to the judge who
handled their case, but some might have been rather
decisive for the case’s outcome – if satisfied. I do not have
information on the results of such attempts. On the other
hand, I never observed an instance of corruption.
However, I interviewed one litigant who accused the
court of corruption. She had filed a case of divorce for
harm on the grounds of domestic violence, which she had
proven with a medical certificate and a p.-v. from the
police. These documents had been put into her file. One
day during the divorce proceedings, she walked into her
husband’s lawyer near the court, and found out that he
was having lunch with one of the clerks. The woman was
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convinced that the lawyer had invited the clerk to have
lunch in exchange for a favour, namely to make the
evidence of the violence disappear from the file.
However, I cannot verify whether this really happened.
Indeed, the demand was rejected, but as has been
demonstrated in chapter 5, a medical certificate and a
police p.-v. are insufficient to obtain divorce for harm; the
wife needs a penal conviction. In another case, I
witnessed a clear rejection of the perceived attempt to
‘pay’ the judge: in a case before the Family Judge for
endangered children, the mother, who wished to obtain
custody, told her child to give the judge a present, and the
child gave her a purse full of candies. The judge joked
that this was an attempt at bribery and refused to accept
it.
It is noteworthy in this respect that I witnessed twice that
a reconciliation judge asked a litigant for a favour. In one
case, the woman who filed for divorce was working at a
telephone company. As the judge was having trouble
with her mobile phone, she asked the woman if she could
call her to help her out. In another case, the man was a
gardener. The judge told him about him lemon tree, and
he offered to come and take a look. The judge said
something like ‘a favour for a favour’, and they smiled. I
do not know whether the exchange really influenced the
outcome of the case.792
Final remarks
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Since 11 January 2011, one can witness a fear among a
large part of the Tunisian people that women’s rights
shall suffer under the end of the authoritarian regime.
This fear emerged when short after Ben Ali’s departure,
the ‘Islamist’ party Ennahda was legalised. Although
Ennahda’s leaders declared several times that they will
leave the PSC untouched, feminists and other so-called
left-wing intellectuals are distrustful: newspapers such as
La Presse and El-sabah are filled with articles on the ‘secret
agenda’ of Ennahda. When Ennahda’s leader Rashed
Ghannouchi proposed to give women a pension if they
stop working to be at home with their children, the
reaction was that the next step would be to deny women
the right to education. But especially polygamy is a hot
topic: when Ghannouchi’s wife declared on television that
she does not disapprove of polygamy, this was highly
criticised in the press, and when Ennahda’s second man
Samir Dilou declared that polygamy is a right that is
fundamental and should be included in the new
constitution, many people saw this as an omen. The
terminology of rights and freedom is frequently
employed in the rhetoric of Ennahda and its soulmates.
For example, right after the revolution a demonstration of
a group of veiled women called everyone’s attention,
especially as they called for the ‘freedom’ to wear the
niqab. And Samir Dilou declared that because marriage is
a ‘right’ of the woman, he intended to relax the rules on
marriage. He did not specify what rules he referred to,
but a possibility is the minimum marriage age, that was
set at 18 for both boys and girls only a few years ago.
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Given that Tunisia is currently governed by an interim
government, it cannot be established to what extent these
fears are actually justified until the elections of 23 October
2011. At this date, the Tunisian people shall elect a
Constitutional Assembly, that will draft the new
constitution and that will govern Tunisia for a year. After
this year, there will be legislative and presidential
elections. Nevertheless, in the eyes of many, the first step
in the direction of the abolition of women’s rights has
already been taken: the decree with regard to identity
cards that prohibited that women wear a veil on the
picture has been revoked, again in the name of
‘freedom’.793 As many people saw this as the evidence that
their fears were justified, women’s organisations (since
the revolution high in number) called for demonstrations
around the country on national women’s day (13 August,
the 55th anniversary of the PSC) ‘to protect our
achievements’. But the largest concern regards the
constitution: for many, the future of Tunisian women’s
rights depends on the place that the new constitution
shall accord to Islam and sharia. They fear that if (the
principles of) ‘sharia’ become a the principal source of
legislation (as is the case in Egypt), the PSC and other
‘feminist’ legislation shall be declared unconstitutional.
This is why many women’s rights activists call for a
‘secular’ Tunisia. It seems as if the interim-government
felt that it should show its adherence to women’s rights,
as right after the national women’s day, it was announced
that Tunisia will finally abrogate the reservations to

793

Decree 715-1993

339

CEDAW – an issue that the ATFD (Femmes Démocrates)
have been fighting for for decades. Although this was a
relief for many, some discern a typical example of
symbolic politics in this measure, as indeed, all
reservations have been revoked except one: the general
reservation that CEDAW only applies for as far as it is in
conformity with the Tunisian constitution. As the
contents of this constitution are yet to be defined, the
abrogation of the other reservations might very well be an
empty shell.
As the present study showed that legislation, namely the
PSC, plays a fairly important role in judicial practices in
the field of divorce at the CFI Tunis, amendments or even
abrogation of this law shall have large consequences for
judicial practices at this court. The same is true if the new
constitution provides that sharia is a principal source of
law: although my material does not indicate that the
judges employ the constitution as a source of law, this
might encourage judges to employ sharia more than they
do now, maybe even to the detriment of legislation –
something that my data do not reflect. For these reasons,
it would be interesting to repeat the study of judicial
practices in the web of normative orders in a few years.
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French translation of the Tunisian Personal Status Code
Code du statut personnel
Décret du 13 août 1956, portant promulgation du Code du
Statut Personnel794
Louanges à Dieu !
Nous, Mohamed Lamine Pacha Bey, Possesseur du
Royaume de Tunisie;
Vu le décret en date du 5 mai 1876 (30 rabia II 1293) sur le
fonctionnement du Charaâ de Tunis et des Charaâs et
Tribunaux de cadis de l'intérieur,
Vu Notre décret du 21 septembre 1955 (30 safar 1375),
relatif à l'organisation provisoire des pouvoirs publics, tel
qu'il a été modifié par Notre décret du 3 août 1956 (25
doulhidja 1375),
Vu Notre décret du 12 juillet 1956 (30 doulhidja 1375),
fixant le statut personnel des Tunisiens non musulmans et
non israélites,
Vu Notre décret du 3 août 1956 (25 doulhidja 1375),
portant modification de certains articles du Code tunisien
de procédure civile,
Vu l'avis du conseil des Ministres,
Sur la proposition de Notre Premier Ministre, Président
du Conseil,
Avons pris le décret suivant :
Article premier-

794

Journal officiel tunisien, n° 104 du 28 Décembre 1956.
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Les textes publiés ci-après et relatifs aux questions du
statut personnel sont réunis en un seul corps sous le titre
"Code du Statut Personnel".
Article 2Les dispositions dudit code sont mises en vigueur et
appliquées à dater du 1er janvier 1957. Elles n'ont pas
d'effet rétroactif. Néanmoins, les procédures en cours à la
date du 1er janvier 1957 restent soumises à la législation
en vigueur à la date du présent décret jusqu'à leur
règlement définitif .795
Articles 3-4-5- (Ces articles ont été abrogés par l'article 5
de la loi n° 57-40 du 27 septembre 1957).
Article 6Notre Premier ministre, président du conseil, notre
ministre de l'intérieur et notre ministre de la justice sont
chargés, chacun en ce qui le concerne, de l'exécution du
présent décret.
Scellé, le 13 août 1956 (6 moharem 1376)
Le Premier Ministre, Président du conseil,
Habib Bourguiba
LIVRE PREMIER
DU MARIAGE
DES FIANÇAILLES
Article Premier-

795 L'article 2, version originale en langue arabe, dispose que : « ...
Néanmoins, les procédures en cours à la date du 1er janvier « qu'elles
soient entamées avant le 1er octobre 1956 ou après cette date » restent
soumises à la législation en vigueur à la date du présent décret jusqu'à
leur règlement définitif ».
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La promesse de mariage et l'échange de promesses ne
constituent pas mariage et le juge ne pourra pas en
imposer l'exécution aux parties.
Article 2- (Modifié par la loi n° 93-74 du 12 juillet 1993)
Chacun des deux fiancés a droit à la restitution des
présents offerts à l'autre, sauf rupture de sa promesse ou
stipulation contraire.
DU MARIAGE
Article 3Le mariage n'est formé que par le consentement des deux
époux.
La présence de deux témoins honorables et la fixation
d'une dot au profit de la femme sont, en outre, requises
pour la validité du mariage.
Article 4La preuve du mariage ne peut être rapportée que par un
acte authentique dans des conditions fixées par une loi
ultérieure.
En ce qui concerne les mariages célébrés à l'étranger, la
preuve en est rapportée conformément aux lois du pays
où le mariage a été conclu.
Article 5- (Modifié par le décret-loi n° 64-1 du 20 février
1964, ratifié par la loi n° 64-1 du 21 avril 1964 et par la loi
n° 2007-32 du 14 mai 2007).
Les deux futurs époux ne doivent pas se trouver dans l'un
des cas d'empêchements prévus par la loi.
En outre, chacun des deux futurs époux n'ayant pas
atteint dix-huit ans révolus, ne peut contracter mariage.
Au-dessous de cet âge, le mariage ne peut être contracté
qu'en vertu d'une autorisation spéciale du juge qui ne
l'accordera que pour des motifs graves et dans l'intérêt
bien compris des deux futurs époux.
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Article 6- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Le mariage du mineur est subordonné au consentement
de son tuteur et de sa mère. En cas de refus du tuteur ou
de la mère et de persistance du mineur, le juge est saisi.
L'ordonnance autorisant le mariage n'est susceptible
d'aucun recours.
Article 7Le mariage du prodigue n'est valable qu'après
consentement du curateur. Ce dernier peut, avant la
consommation du mariage, en demander l'annulation au
juge.
Article 8Consent au mariage du mineur le plus proche parent
agnat. Il doit être saint d'esprit, de sexe masculin, majeur.
Le père ou son mandataire consent au mariage de son
enfant mineur, qu'il soit de sexe masculin ou féminin.
S'il n'y a point de tuteur, le consentement est donné par le
juge.
Article 9L'homme et la femme peuvent conclure mariage par euxmêmes ou par mandataire.
Celui qui consent au mariage d'un mineur peut également
le faire par procuration.
Article 10Aucune condition spéciale n'est exigée du mandataire
visé à l'article précédent.
Toutefois, il ne peut, à son tour, donner mandat à un tiers
sans l'autorisation du mandant.
La procuration doit, à peine de nullité, être établie par
acte authentique et doit comporter expressément la
désignation des deux futurs conjoints.
Article 11434

Peut être insérée dans l'acte de mariage, toute clause ou
condition relative aux personnes ou aux biens. En cas de
non- réalisation de la condition ou d'inexécution de la
clause, le mariage peut-être dissous par divorce.
Cette dissolution n'ouvre pas droit à indemnité si elle a
lieu avant la consommation du mariage.
DE LA DOT
Article 12- (Modifié par la loi n° 93-74 du 12 juillet 1993).
La dot peut être constituée par tout bien licite évaluable
en argent. Elle appartient à l'épouse.
Article 13Le mari ne peut, s'il n'a pas acquitté la dot, contraindre la
femme à la consommation du mariage.
Après la consommation du mariage, la femme, créancière
de sa dot, ne peut qu'en réclamer le paiement. Le défaut
de paiement par le mari ne constitue pas un cas de
divorce.
EMPECHEMENTS AU MARIAGE
Article 14Les empêchements au mariage sont de deux sortes :
permanents et provisoires.
Les empêchements permanents résultent de la parenté, de
l'alliance, de l'allaitement ou du triple divorce.
Les empêchements provisoires résultent de l'existence
d'un mariage non dissous et de la non- expiration du
délai de viduité.
Article 15Est prohibé, le mariage de l'homme avec ses ascendantes
et descendantes, avec ses sœurs et les descendantes à
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l'infini de ses frères et soeurs, avec ses tantes, grandstantes et arrières grands- tantes.
Article 16Est prohibé, le mariage de l'homme avec les ascendantes
de sa femme dès la célébration du mariage, avec les
descendantes de sa femme à condition que le mariage ait
été consommé, avec les épouses de ses ascendants ou
descendants à quelque degré qu'ils appartiennent, dès la
célébration du mariage.
Article 17L'allaitement entraîne les mêmes empêchements que la
parenté et l'alliance.
Seul, l'enfant.allaité, à l'exclusion de ses frères et soeurs,
est considéré comme l'enfant de la nourrice et de son
époux.
L'allaitement ne prohibe le mariage que lorsqu'il a lieu au
cours des deux premières
années de la vie du nourrisson.
Article 18- (Modifié par la loi n° 58-70 du 4 juillet 1958 et
les alinéas 3, 4 et 5 ajoutés par le décret-loi n° 64-1 du 20
février 1964, ratifié par la loi n° 64-1 du 21 avril 1964).
La polygamie est interdite.
Quiconque, étant engagé dans les liens du mariage, en
aura contracté un autre avant la dissolution du précédent,
sera passible d'un emprisonnement d'un an et d'une
amende de 240.000 francs ou de l'une de ces deux peines
seulement, même si le nouveau mariage n'a pas été
contracté conformément à la loi.
"Encourt les mêmes peines, quiconque, ayant contracté
mariage hors des formes prévues par la loi n° 57-3 du 1er
août 1957 (4 moharem 1377) réglementant l'état civil,
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conclut une nouvelle union et continue la vie commune
avec son premier conjoint.
Encourt les mêmes peines, le conjoint qui, sciemment,
contracte mariage avec une personne tombant sous le
coup des dispositions des deux alinéas précédents.
L'article 53 du Code Pénal n'est pas applicable aux
infractions prévues par le présent article.
Article 19Est prohibé, le mariage de l'homme avec la femme dont il
avait été divorcé trois fois.
Article 20Est prohibé, le mariage de l'homme avec la femme mariée
dont l'union n'est pas encore dissoute. La femme ne peut,
avant l'expiration du délai de viduité, contracter mariage
qu'avec son ancien époux.
DES NULLITES DU MARIAGE
Article 21- (Modifié par le décret-loi n° 64-1 du 20
février 1964 ratifié par la loi n°
64-1 du 21 avril 1964).
Est frappée de nullité, l'union qui comporte une clause
contraire à l'essence même du mariage ou qui est conclue
en contravention des dispositions du 1er alinéa de l'article
3, du 1er alinéa de l'article 5 et des articles 15, 16, 17, 18 ,19,
et 20 du présent code.
Lorsque des poursuites pénales seront exercées par
application de l'article 18 ci-dessus, il sera statué par un
seul et même jugement sur l'infraction et la nullité du
mariage.
Sont passibles d'un emprisonnement de six mois, les
époux dont le mariage a été déclaré nul et qui continuent
ou reprennent la vie commune.
437

L'article 53 du code pénal n'est pas applicable aux
infractions prévues par le présent article.
Article 22Est nulle et de nul effet, sans qu'il soit besoin de recourir
au divorce, l'union visée à l'article précédent. Dans ce cas,
la célébration du mariage n'emporte, à elle seule, aucun
effet.
La consommation du mariage nul n'emporte que les effets
suivants :
a) le droit pour la femme de réclamer la dot fixée par
l'acte de mariage ou par le juge,
b) l'établissement des liens de filiation,
c) l'obligation pour la femme d'observer le délai de
viduité qui court à partir de la séparation,
d) les empêchements au mariage résultant de l'alliance.
DES OBLIGATIONS RECIPROQUES DES EPOUX
Article 23- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Chacun des deux époux doit traiter son conjoint avec
bienveillance, vivre en bon rapport avec lui et éviter de lui
porter préjudice.
Les deux époux doivent remplir leurs devoirs conjugaux
conformément aux usages et à la coutume.
Ils coopèrent pour la conduite des affaires de la famille, la
bonne éducation des enfants, ainsi que la gestion des
affaires de ces derniers y compris l'enseignement, les
voyages et les transactions financières.
Le mari, en tant que chef de famille, doit subvenir aux
besoins de l'épouse et des enfants dans la mesure de ses
moyens et selon leur état dans le cadre des composantes
de la pension alimentaire.
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La femme doit contribuer aux charges de la famille si elle
a des biens.
Article 24Le mari ne dispose d'aucun pouvoir d'administration sur
les biens propres de la femme.
DES CONTESTATIONS ENTRE LES EPOUX
Article 25Si l'un des époux se plaint de tout fait lui portant
préjudice de la part de l'autre époux sans pouvoir en
administrer la preuve, et si le juge ne peut déterminer
l'époux responsable, le juge doit nommer deux arbitres.
Après avoir étudié la situation, ils doivent, dans la
mesure du possible, réconcilier les époux et, dans tous les
cas, rendre compte de leur mission au juge.
Article 26En cas de contestation entre les époux au sujet de la
propriété des biens se trouvant au domicile conjugal et
d'absence de preuve, il sera fait droit à la prétention de
chacun des époux qui, sous la foi du serment, pourront
prendre
respectivement
les
biens
appartenant
habituellement aux hommes et ceux appartenant
habituellement aux femmes.
Si les biens contestés sont des marchandises, ils seront
attribués, sous la foi du serment, à l'époux commerçant.
Les biens indifféremment possédés par les hommes et les
femmes, seront, après serment prêté par les époux,
partagés entre eux.
Article 27Lorsqu'un des époux prédécède et qu'une contestation
s'élève entre le conjoint survivant et les héritiers du
prédécédé au sujet de la propriété des biens se trouvant
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au domicile conjugal, les héritiers prendront la place de
leur auteur dans les conditions de l'article précédent.
Article 28- (Modifié par la loi n° 93-74 du 12 juillet 1993).
En cas de dissolution du mariage avant la consommation,
pour un motif imputable à l'un des conjoints, les présents
offerts de 'par et d'autre après la conclusion du mariage,
seront restitués dans leur consistance actuelle même s'ils
sont altérés. Aucune restitution ne sera faite après la
consommation du mariage.
LIVRE SECOND
DU DIVORCE
Article 29Le divorce est la dissolution du mariage.
Article 30Le divorce ne peut avoir lieu que par-devant le Tribunal.
Article 31- (Modifié par la loi n° 81-7 du 18 février 1981).
Le Tribunal prononce le divorce :
1. en cas de consentement mutuel des époux,
2. à la demande de l'un des époux en raison du préjudice
qu'il a subi,
3. à la demande du mari ou de la femme.
Il est statué sur la réparation du préjudice matériel et
moral subi par l'un ou l'autre des époux et résultant du
divorce prononcé clans les deux cas prévus aux 2ème et
3ème alinéas cidessus.
En ce qui concerne la femme, le préjudice matériel sera
réparé sous forme de rente payable mensuellement et à
terme échu à l'expiration du délai de viduité, en fonction
du niveau de vie auquel elle était habituée durant la vie
conjugale, y compris le logement. Cette rente est révisable
en augmentation ou en diminution, compte tenu des
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fluctuations qui peuvent intervenir. Elle continue à être
servie jusqu'au décès de la femme divorcée ou si certains
changements interviennent dans sa position sociale par le
remariage ou lorsqu'elle n'en a plus besoin. Cette rente
devient une dette qui entre dans le passif de la succession
lors du décès du divorcé et doit être en conséquence
liquidée à l'amiable avec les héritiers ou judiciairement
par un seul versement, et ce, compte tenu de l'âge de la
bénéficiaire à cette date. Le tout, à moins que celle-ci ne
préfère que la rente lui soit servie sous forme de capital en
un seul versement.
Article 32- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Le président du tribunal choisit le juge de la famille parmi
ses vice-présidents.
Le divorce n'est prononcé qu'après que le juge de la
famille ait déployé un effort dans la tentative de
conciliation demeurée infructueuse.
Lorsque le défendeur ne comparait pas et que la
signification n'a pas été faite à sa personne, le juge de la
famille renvoie l'examen de l'affaire à une autre audience
et se fait assister par toute personne qu'il jugera utile afin
de notifier la signification à la partie intéressée
personnellement ou de connaître son domicile réel pour
la faire comparaître.
En cas d'existence d'un ou de plusieurs enfants mineurs, il
sera procédé à la tenue de trois audiences de conciliation,
dont l'une ne doit pas être tenue moins de trente jours
après celle qui la précède.
Au cours de cette période, le juge s'évertue à réaliser la
conciliation. A cette fin, il requiert les services de toute
personne dont il juge l'assistance utile.
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Le juge de la famille doit ordonner, même d'office, toutes
les mesures urgentes concernant la résidence des époux,
la pension alimentaire, la garde des enfants et le droit de
visite. Les parties peuvent s'entendre à renoncer
expressément à ces mesures en tout ou en partie, à
condition que cette renonciation ne nuise pas à l'intérêt
des enfants mineurs.
Le juge de la famille fixe le montant de la pension
alimentaire compte tenu des éléments d'appréciation dont
il dispose lors de la tentative de conciliation.
Les mesures urgentes font l'objet d'une ordonnance
exécutoire sur minute, qui n'est susceptible ni d'appel ni
de pourvoi en cassation, mais qui pourra être révisée par
le juge de la famille tant qu'il n'aura pas été statué au
fond.
Le tribunal statue en premier ressort sur le divorce après
une période de réflexion de deux mois précédant la phase
de plaidoirie. Il se prononce également sur tous les chefs
qui en découlent, fixe le montant de la rente due à la
femme divorcée à l'expiration du délai de viduité, et
statue sur les mesures urgentes objet des ordonnances
rendues par le juge de la famille.
Le juge peut abréger la procédure en cas de divorce par
consentement mutuel, à condition que cela ne nuise pas à
l'intérêt des enfants.
Les dispositions du jugement relatives à la garde des
enfants, à la pension alimentaire, à la rente, à la résidence
des époux et au droit de visite sont exécutoires,
nonobstant appel ou cassation.
Article 32 bis- (Ajouté par la loi n° 93-74 du 12 juillet
1993).
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Est passible d'une peine d'emprisonnement d'un an, celui
des époux qui use de manoeuvres frauduleuses dans le
but d'empêcher que la signification ne parvienne à son
conjoint.
Article 33Si le divorce est prononcé avant la consommation du
mariage, la femme a droit à la moitié de la dot fixée.
LIVRE TROIS
DU DELAI DE VIDUITE
Article 34La femme, divorcée après la consommation du mariage
ou devenue veuve avant ou après la consommation du
mariage, doit observer le délai de viduité tel qu'il est
déterminé à l'article ci-après.
Article 35La femme divorcée non enceinte observera un délai de
viduité de trois mois accomplis.
Pour la veuve, il 'est de quatre mois et dix jours
accomplis. Le délai de viduité de la femme enceinte prend
fin avec l'accouchement. La durée maximum de la
conception est d'une année à compter du divorce ou du
décès du mari.
Article 36Le délai de viduité pour la femme de l'absent est le même
que pour la veuve, il commence à courir à compter du
prononcé du jugement constatant l'absence.
LIVRE QUATRE
DE L'OBLIGATION ALIMENTAIRE
Article 37443

L'obligation alimentaire prend sa source dans le mariage,
la parenté ou l'engagement
volontaire.
Article 38Le mari doit des aliments à la femme après la
consommation du mariage et durant le délai de viduité en
cas de divorce.
Article 39Le mari indigent ne doit pas d'aliments. Cependant, si, à
l'expiration d'un délai de deux mois accordé par le juge, il
ne peut exécuter cette obligation, le juge prononcera le
divorce.
Toutefois, la femme qui, à la célébration du mariage, a
connaissance de la situation du mari, n'aura pas le droit
de réclamer le divorce.
Article 40Si le mari, se trouvant sans ressources, quitte la femme
sans lui avoir assuré des aliments et si personne n'y
pourvoit durant l'absence, le juge impartit au mari un
délai d'un mois pour revenir; à l'expiration de ce délai, le
juge prononcera le divorce, serment préalablement prêté
par la femme à l'appui des faits qu'elle invoque.
Article 41Si la femme assure sa subsistance de ses propres deniers
en attendant de se pourvoir contre le mari absent, elle
peut exercer un recours contre lui.
Article 42La créance alimentaire de la femme ne se prescrit pas.
Article 43- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Ont droit aux aliments :
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a) les pères et mère, les grands-parents paternels à
quelque degré qu'ils appartiennent et les grands-parents
maternels appartenant au premier degré,
b) les descendants à quelque degré qu'ils appartiennent.
Article 44- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Les enfants aisés des deux sexes sont tenus de pourvoir
aux aliments de ceux qui se trouvent dans le besoin parmi
leurs père et mère, leurs grands-parents paternels à
quelque degré qu'ils appartiennent, et leurs grandsparents maternels appartenant au premier degré.
Article 45Lorsqu'ils sont plusieurs, les enfants contribuent à la
pension alimentaire en proportion de leur fortune et non
suivant leur nombre ou leurs parts successorales.
Article 46- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Les aliments continuent à être servis aux enfants jusqu'à
ce qu'ils atteignent l'âge de la majorité ou, au-delà de cette
majorité, jusqu'à la fin de leurs études, à condition qu'ils
ne dépassent pas l'âge de 25 ans. La fille continue à avoir
droit aux aliments tant qu'elle ne dispose pas de
ressources ou qu'elle n'est pas à la charge du mari.
Les aliments continuent également à être servis aux
enfants handicapés incapables de gagner leur vie, sans
égard à leur âge.
Article 47En cas d'indigence du père, la mère est appelée avant le
grand-père pour servir des aliments à ses enfants.
Article 48En cas d'empêchement de la mère, le père est tenu de
pourvoir aux frais de l'allaitement conformément aux us
et coutumes.
Article 49445

Quiconque s'oblige à servir pour une période déterminée
une pension alimentaire à une personne, quel que soit
l'âge de celle- ci, est tenu d'exécuter son obligation. Si la
période n'est pas déterminée, elle le sera au gré du
débiteur.
Article 50La pension alimentaire comprend la nourriture,
l'habillement, le logement, l'instruction et tout ce qui est
considéré comme nécessaire à l'existence, selon l'usage et
la coutume.
Article 51La pension alimentaire s'éteint avec l'extinction de sa
cause. Le débiteur d'aliments aura droit à la restitution de
ce qu'il aura payé indûment.
Article 52Les aliments ne sont accordés que dans la proportion de
la fortune de celui qui les doit et du besoin de celui qui les
réclame, compte tenu du coût de la vie.
Article 53Si les créanciers d'aliments sont plusieurs et que celui qui
les doit ne peut leur servir à tous, l'épouse est appelée
avant les enfants et ces derniers avant les ascendants.
Article 53 bis- (Ajouté par la loi n° 81-7 du 18 février
1981 et modifié par la loi n°93-74 du 12 juillet 1993).
Quiconque, condamné à payer la pension alimentaire ou à
verser la rente de divorce, sera volontairement demeuré
un mois sans s'acquitter de ce qui a été prononcé à son
encontre, est puni d'un emprisonnement de trois mois à
un an et d'une amende de cent (100 d) à mille dinars (1000
d).
Le paiement arrête les poursuites, le procès ou l'exécution
de la peine.
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Le fonds de garantie de la pension alimentaire et de la
rente de divorce procède, dans les conditions édictées par
la loi portant création du fonds, au paiement de la
pension alimentaire ou de la rente de divorce objet de
jugements définitifs rendus au profit des femmes
divorcées et des enfants issus de leur union avec les
débiteurs, mais demeurés non exécutés par le fait de
l'atermoiement de ces derniers.
Le fonds de garantie est subrogé aux bénéficiaires du
jugement pour le recouvrement des sommes qu'il avait
payées.
LIVRE CINQ
LA GARDE
Article 54La garde consiste à élever l'enfant et à assurer sa
protection dans sa demeure.
Article 55La femme qui refuse d'assurer la garde de l'enfant n'y sera
obligée que lorsque aucune autre personne ne pourra lui
être substituée.
Article 56-796
Les frais nécessaires à l'entretien de l'enfant sont prélevés
sur ses biens ou sur ceux du père si l'enfant n'a pas de
biens propres. Le père doit pourvoir au logement de
l'enfant et de la titulaire de la garde si cette dernière n'a
pas de logement.
Il est établi un droit de maintien dans les lieux au profit
de la titulaire de la garde lorsque le père, propriétaire du
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Modifié par la loi n° 2008-20 du 4 mars 2008
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locale d'habitation, est astreint à la loger avec l'enfant, ce
droit disparaît par l'extinction de sa cause.
Dans le cas oú le père es astreint à loger la titulaire de la
garde avec l'enfant dans un domicile loué par lui, il est
tenu de continuer à payer le loyer jusqu'à à extinction de
la cause de son obligation.
S'il est astreint au paiement d'une pension de logement au
profit de la titulaire de la garde et de l'enfant, le montant
de ladite pension sera déterminé dans la proportion de la
fortune du père et du besoin de l'enfant et compte tenu du
coût de la vie.
Le droit au maintien dans les lieux dont bénéficie la
titulaire de la garde et l'enfant au logement propriété du
père, ne fait pas obstacle au droit qu'à ce dernier de la
céder, à titre onéreux ou gratuit, ou de l'hypothéquer, à la
condition de mentionner ce droit dans le titre établissant
la cession ou l'hypothèque.
Il est possible de réviser le jugement relatif à
l'hébergement de la titulaire de la garde, en cas de
changement de circonstances ou de situations le
nécessitant, le Tribunal statue sur les demandes de
révision conformément aux procédures prescrites en
matière de référé et doit se prononcer sur les motifs de
révision en prenant en considération l'intérêt de l'enfant.
Les mesures urgentes relatives au droit à l'hébergement
de la titulaire de la garde et son enfant, prises par le juge
de la famille demeurent susceptibles de révision,
conformément aux procédures prescrites en la matière.
Article 56 Bis-797
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Ajouté par la loi n° 2008-20 du 4 mars 2008
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Est punis d'un emprisonnement de trois mois à un an et
d'une amende de cent à mille dinars, quiconque cède
sciemment, à titre onéreux ou gratuit, un locale
d'habitation dont le père est astreint à consacrer à
l'hébergement de la titulaire de la garde et son enfant, ou
procède à l'hypothèque dudit local, sans avoir mentionné
dans le titre de cession ou de l'hypothèque le droit de
maintien dans les lieux dont profitent la titulaire de la
garde et son enfant, dans l'intention de les priver de ce
droit.
Est puni des mêmes peines prévues au paragraphe
précèdent, le père qui aura privé la titulaire de la garde et
de l'enfant d'occuper le locale d'habitation que le Tribunal
a consenti pour leur hébergement, et ce, soit en procédant
sciemment à la résiliation du contrat de location en
collusion avec le bailleur, soit en refusant de payer les
loyer échus, ou, lorsque le père est condamné à payer une
pension de logement, sera volontairement demeuré un
mois sans s'acquitter de ce qui a été prononcé à son
encontre.
Dans les deux cas précédents, le père ne peut être
poursuivi cumulativement, en raison de cette infraction et
de celle de nom paiement de la pension alimentaire, la
régularisation emporte arrêt des poursuites, du procès ou
de l'exécution de la peine.
Article 57-(Modifié par la loi n° 66-49 du 3 juin 1966).
La garde appartient durant le mariage aux père et mère.
Article 58- (Modifié par la loi n° 81-7 du 18 février 1981).
Le titulaire du droit de garde doit être majeur, sain
d'esprit, honnête, capable de pourvoir aux besoins de
l'enfant, indemne de toute maladie contagieuse. Le
titulaire du droit de garde de sexe masculin doit avoir, en
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outre, à sa disposition une femme qui assure les charges
de la garde. Il doit avoir avec l'enfant de sexe féminin une
parenté à un degré prohibé. Le titulaire du droit de garde
de sexe féminin doit être non marié, sauf si le juge estime
le contraire dans l'intérêt de l'enfant, ou si le mari est
parent à un degré prohibé de l'enfant ou tuteur de celuici.
De même, si le titulaire du droit de garde s'abstient de
réclamer son droit pendant une année après avoir pris
connaissance de la consommation du mariage, ou que la
femme soit nourrice ou à la fois mère et tutrice de l'enfant.
Article 59La titulaire du droit de garde d'une confession autre que
celle du père de l'enfant ne pourra exercer ce droit
qu'autant que l'enfant n'aura pas cinq ans révolus et qu'il
n'y aura aucun sujet de craindre qu'il ne soit élevé dans
une autre religion que celle de son père.
Les dispositions du présent article ne s'appliquent pas,
lorsque le droit de garde est exercé par la mère.
Article 60- (Modifié par la loi n° 93-74 du 12 juillet 1993).
Le père, le tuteur et la mère de l'enfant peuvent avoir un
droit de regard sur ses affaires, pourvoir à son éducation
et l'envoyer aux établissements scolaires, mais l'enfant ne
peut passer la nuit que chez celui qui en a la garde, le tout
sauf décision contraire du juge prise dans l'intérêt de
l'enfant.
Article 61Si celui qui a la garde de l'enfant change de résidence et
s'installe à une distance qui empêche le tuteur d'accomplir
ses devoirs envers son pupille, il est déchu de son droit.
Article 62450

Le père ne pourra sortir l'enfant du lieu de résidence de la
mère qu'avec le consentement de celle-ci tant qu'elle
conserve le droit de garde, à moins que l'intérêt de
l'enfant n'exige le contraire.
Article 63La femme à laquelle le droit de garde est transféré, pour
une cause autre que l'incapacité physique de la gardienne
précédente ne peut cohabiter avec celle-ci qu'avec le
consentement du tuteur de l'enfant, sous peine de
déchéance.
Article 64- (Modifié par la loi n° 66-49 du 3 juin 1966).
La personne à qui la garde est confiée peut y renoncer.
Dans ce cas, le juge désigne un nouveau titulaire de la
garde.
Article 65La titulaire de la garde ne touchera de salaire que pour la
lessive et la préparation des aliments et autres services
conformes aux usages.
Article 66Le père ou la mère ne peut être empêché d'exercer son
droit de visite et de contrôle sur l'enfant confié à la garde
de l'un d'eux. Les frais de déplacement de l'enfant seront
à la charge de celui d'entre eux qui aura demandé à
exercer à domicile son droit de visite.
Le juge de la famille statue sur la demande d'exercice du
droit de visite selon les procédures en référé. (Paragraphe
2 ajouté par la loi n°2006-10 du 6 mars 2006)
Article 66 bis-(Ajouté par la loi n° 2006-10 du 6 mars
2006)
Si l'un des parents de l'enfant décède, ses grands parents
peuvent exercer le droit de visite. Le juge de la famille en
décide en considération de l'intérêt de l'enfant.
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Il est statué sur la demande de visite conformément aux
procédures prévues à l'article précédent.
Article 67- (Modifié par la loi n° 93-74 du 12 juillet 1993).
En cas de dissolution du mariage par décès, la garde est
confiée au survivant des père et mère.
Si le mariage est dissous du vivant des époux, la garde est
confiée soit à l'un d'eux, soit à une tierce personne.
Le juge en décide en prenant en considération l'intérêt de
l'enfant.
Au cas où la garde de l'enfant est confiée à la mère, cette
dernière jouit des prérogatives de la tutelle en ce qui
concerne les voyages de l'enfant, ses études et la gestion
de ses comptes financiers.
Le juge peut confier les attributions de la tutelle à la mère
qui a la garde de l'enfant, si lé tuteur se trouve empêché
d'en assurer l'exercice, fait preuve de comportement
abusif dans sa mission, néglige de remplir
convenablement les obligations découlant de sa charge,
ou s'absente de son domicile et devient sans domicile
connu, ou pour toute cause portant préjudice à l'intérêt de
l'enfant.
LIVRE SIX
LA FILIATION
Article 68La filiation est établie par la cohabitation, l'aveu du père
ou le témoignage de deux ou plusieurs personnes
honorables.
Article 69La filiation n'est pas établie en cas de désaveu d'un enfant
d'une femme mariée dont la non-cohabitation avec le
mari a été prouvée, ou d'un enfant mis au monde par une
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femme mariée un an après l'absence ou le décès du mari
ou la date du divorce.
Article 70En cas de preuve péremptoire contraire l'aveu est
inopérant. La reconnaissance par un enfant, de filiation
inconnue, de la filiation paternelle ou maternelle constitue
une preuve de celle- ci, à condition que le père ou la mère
reconnus soient susceptibles d'engendrer un enfant
semblable à l'auteur de la reconnaissance et confirment la
prétention de ce dernier qui devient ainsi, vis-à-vis des
parents reconnus, objet d'obligation et sujet de droits.
Article 71Abstraction faite de la validité ou de l'invalidité du
contrat de mariage, l'enfant né d'une femme mariée, six
mois ou plus après la conclusion du mariage, a pour père
le mari.
Article 72La rupture de la filiation paternelle exclue l'enfant de la
parenté consanguine et abolit son droit aux aliments et à
la succession.
Article 73La reconnaissance d'une filiation, qui engendre une
charge pour des tiers comme le frère, l'oncle paternel, le
grand-père, le petit fils de la branche mâle, n'établit pas la
parenté. Cette reconnaissance est valable à l'égard de son
auteur en cas d’absence de successeur de celui-ci en
dehors de l'autre partie et de confirmation par cette
dernière. Dans le cas contraire, celle-ci n'aura droit à
aucune succession.
Pour déterminer la succession, on doit se référer à la date
du décès de l'auteur de la reconnaissance et non à celle de
la reconnaissance.
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Article 74En cas de désaveu ultérieur à une reconnaissance, l'enfant
reconnu hérite de l'auteur de la reconnaissance. Par
contre, ce dernier n'hérite pas de l'enfant décédé avant lui
et la succession de celui-ci est réservée. A la mort de
l'auteur de la reconnaissance, la succession est dévolue à
ses héritiers.
Article 75Si le mari nie être le père d'un enfant conçu ou né pendant
le mariage, la filiation contestée ne sera rompue que par
une décision de justice. Tous les modes de preuve, prévus
en la matière par la loi, sont admis.
Article 76Si le juge établit le désaveu, conformément aux
dispositions de l'article précédent, il prononcera la
rupture de la filiation et la séparation perpétuelle des
deux époux.
LIVRE SEPT
DISPOSITIONS RELATIVES A L'ENFANT TROUVE
Article 77Quiconque, après autorisation du juge, prend à charge un
enfant trouvé qui ne possède pas de biens, est tenu de lui
fournir des aliments jusqu'à ce qu'il soit capable de
gagner sa vie.
Article 78L'enfant trouvé ne sera pas enlevé à la personne qui
l'avait recueilli, sauf décision du juge lorsque se
manifestent ses père et mère.
Article 79Les biens trouvés avec l'enfant lui sont acquis.
Article 80454

En cas d'absence d'héritier de l'enfant trouvé les biens de
ce dernier seront acquis au trésor.
Toutefois, la personne qui l'avait recueilli peut introduire
contre l'Etat une action en restitution des sommes par elle
dépensées, et ce, à concurrence des biens laissés par
l'enfant trouvé.
LIVRE HUIT
DISPOSITIONS RELATIVES AU DISPARU
Article 81Est considérée comme disparue, toute personne qui ne
donne pas de ses nouveaux et qu'il est impossibles de la
retrouver en vie.
Article 82Le juge fixera un délai qui ne dépassera pas deux ans
pour rechercher la personne disparue en temps de guerre
ou dans des circonstances exceptionnelles impliquant de
sérieux risques de décès du disparu et rendra ensuite un
jugement de disparition.
Par contre, si la disparition n'a pas lieu dans de pareilles
conditions, le juge, après avoir usé de tous les moyens
pour savoir si la personne disparue est vivante ou
décédée, statuera souverainement sur la durée de la
période au bout de laquelle interviendra son jugement de
disparition.
Article 83En attendant qu'on ait acquit la preuve de l'existence ou
de celle de la mort du disparu ou le jugement de
disparition, le juge fera procéder à l'inventaire des biens
de la personne disparue sans laisser un mandataire et
désignera un administrateur, parent ou non du disparu,
pour gérer, sous son contrôle, les biens du disparu.
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Article 84Si le disparu avait un mandataire avant son absence, ce
dernier ne cessera ses fonctions qu'une fois rendu le
jugement de disparition.
LIVRE NEUF
DE LA SUCCESSION
CHAPITRE PREMIER
DISPOSITIONS GENERALES
Article 85La succession s'ouvre par la mort de l'auteur, même si
celle- ci est constatée judiciairement et par l'existence
réelle de l'héritier après la mort. Dudit auteur.
Article 86Si deux personnes meurent sans qu'il soit possible de
déterminer laquelle des deux est décédée en premier lieu,
il n'y a pas ouverture à succession entre elles, qu'elles
aient ou non péri dans un même événement.
Article 87Les charges grevant la succession seront payées par ordre
de priorité ainsi qu'il suit :
a) les charges supportées par les biens réels composant la
succession;
b) les frais de funérailles et d'inhumation;
c) les créances certaines à la charge du défunt;
d) les legs valables et exécutoires;
e) l'hérédité.
En cas d'absence d'héritier, la succession ou ce qu'il en
reste est recueillie par le trésor.
Article 88L'homicide volontaire constitue un empêchement à la
successibilité. Est exclu du droit de succéder, le coupable,
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qu'il soit auteur principal, complice ou faux témoin dont
le témoignage a entraîné la condamnation à mort de
l'auteur suivie d'exécution.
CHAPITRE II
DES SUCCESSIBLES
Article 89Les personnes successibles sont de deux sortes : les
héritiers réservataires et les héritiers agnats (aceb).
Article 90Les personnes du sexe masculin pouvant avoir vocation
héréditaire sont :
1°) le père,
2°) le grand-père, même s'il est d'un degré supérieur à la
condition que la ligne de parenté avec le défunt ne soit
pas interrompue par un héritier de sexe féminin,
3°) le fils,
4°) le petit-fils (du côté du fils) même s'il est d'un degré
inférieur,
5°) le frère qu'il soit germain ou consanguin ou utérin,
6°) le fils du frère germain ou du frère consanguin,
7°) l'oncle paternel germain ou consanguin,
8°) le cousin paternel germain ou consanguin,
9°) le mari.
Les personnes du sexe féminin pouvant avoir vocation
héréditaire sont :
1°) la mère,
2°) la grand-mère maternelle, à la condition que la ligne
de parenté avec le défunt ne soit pas interrompue par
l'existence d'un héritier du sexe masculin, ainsi que la
grand-mère paternelle, à la condition que la ligne de
parenté avec le défunt ne soit pas interrompue par
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l'existence d'un héritier du sexe Masculin autre que
l'ascendant fût-il d'un degré inférieur,
3°) la fille,
4) la petite fille (du côté du fils) même si elle est d'un
degré inférieur, à la condition que sa filiation avec le
défunt ne soit pas interrompue par l'existence d'un
héritier du sexe féminin,
5°) la soeur germaine ou consanguine ou utérine
6°) l'épouse.
CHAPITRE III
DES HERITIERS RESERVATAIRES
Article 91La réserve de la quote-part successorale est fixée au profit
de l'héritier. La succession est déférée en premier lieu aux
héritiers réservataires.
Les bénéficiaires de ces quotes-parts du sexe masculin
sont :
1°) le père,
2°) le grand-père paternel même s'il est d'un degré
supérieur,
3°) le frère utérin et
4°) le mari.
Les bénéficiaires desdites quotes-parts du sexe féminin
sont :
1°) la mère,
2°) la grand-mère,
3°) la fille,
4°) la petite-fille (du côté du fils), même si elle est d'un
degré inférieur,
5°) la soeur germaine,
6°) la soeur consanguine,
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7°) la soeur utérine et
8°) l'épouse.
Article 92Les quotes-parts successorales sont au nombre de six : la
moitié; le quart, le huitième, les deux tiers, le tiers et le
sixième.
Article 93Les bénéficiaires de la moitié sont au nombre de cinq :
1°) le mari, à la condition que l'épouse n'ait pas laissé de
descendance tant masculine que féminine.
2°) la fille, à la condition qu'elle soit unique descendante
de son auteur qui n'a pas laissé avec elle d'autres enfants
du sexe masculin ou du sexe féminin.
3°) la fille du fils, à la condition qu'elle soit unique
descendante de son auteur qui n'a pas laissé avec elle
d'autres enfants du sexe masculin ou du sexe féminin, ni
de petits-fils,
4°) la soeur germaine, à la condition de l'inexistence du
père ainsi que celle de
descendants du défunt qu'ils soient du sexe masculin ou
du sexe féminin, ainsi que celle de descendants du fils et
du frère germain,
5°) la soeur consanguine, à la condition qu'elle soit
l'unique descendante à l'exclusion de ceux cités à propos
de la soeur germaine ainsi qu'à celle du frère consanguin
et de la sœur consanguine du défunt.
Article 94Les bénéficiaires du quart sont au nombre de deux :
1°) le mari, s'il y a avec lui des descendants pouvant avoir
vocation à la succession de l'épouse,
2°) l'épouse, si le mari défunt n'a pas laissé de
descendants pouvant avoir vocation à sa succession.
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Article 95Le huitième est la quote-part de l'épouse si le mari défunt
a laissé des descendants pouvant avoir vocation à sa
succession.
Article 96Les bénéficiaires des deux tiers sont au nombre de quatre
:
1°) les deux filles ou plus du défunt à la condition qu'elles
soient seules descendantes, leur auteur n'ayant pas laissé
avec elles un fils,
2°) les deux petites-filles du fils, à la condition qu'elles
soient seules descendantes et que le défunt n'ait pas laissé
de descendant du sexe masculin ou du sexe féminin ni un
petitfils,
3°) les deux soeurs germaines à la condition qu'elles
soient seules descendantes du défunt qui n'a laissé avec
elles ni père ni descendant du sexe masculin ou du sexe
féminin ni un frère germain,
4°) les deux soeurs consanguines à la condition qu'elles
soient seules descendantes du défunt qui n'a laissé avec
elles aucun de ceux déjà cités à propos des deux soeurs
germaines ni un frère utérin.
Article 97Les bénéficiaires du tiers sont au nombre de trois :
1°) la mère, à la condition qu'il n'y ait pas de descendants
du défunt pouvant avoir vocation à la succession ni deux
frères ou plus,
2°) les frères utérins, à la condition qu'ils soient plusieurs
et qu'il n'y ait pas avec eux ni père du défunt ni
descendants du sexe masculin ou du sexe féminin, ni
descendants du fils,
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3°) le grand-père, s'il a comme cohéritiers, des frères du
défunt et si le tiers constitue pour lui la part la plus forte.
Article 98Le sixième est la quote-part des sept bénéficiaires suivants
:
1°) le père, à la condition que le défunt ait laissé des
enfants ou des petits-enfants du côté du fils qu'ils soient
de sexe masculin ou du sexe féminin,
2°) la mère, à la condition 'de l'existence avec elle
d'enfants du défunt ou de petits-fils du côté du fils ou de
deux frères ou plus venant effectivement à la succession
ou couverts par d'autres héritiers,
3°) la petite-fille (du côté du fils), à la condition qu'elle se
trouve avec une seule fille du défunt et qu'il n'y ait pas un
petit-fils (du côté du fils) avec elle,
4°) la soeur consanguine, à la condition qu'elle soit avec
une seule soeur germaine du défunt et qu'il n'y ait pas
avec elle de père et les descendants du défunt, qu'ils
soient du sexe masculin ou du sexe féminin, ni un frère
consanguin,
5°) le frère utérin, à la condition qu'il soit seul et la soeur
utérine à la même condition et que le défunt n'ait pas
laissé de père, de grand-père, d'enfant et de descendants
de son fils, qu'ils soient du sexe masculin ou du sexe
féminin,
6°) la grand-mère, quand elle est seule, qu'elle soit
maternelle ou paternelle. Si l'on se trouve en présence de
deux grand-mères, elles se partageront le sixième, à la
condition qu'elles soient du même degré ou que la grandmère maternelle soit d'un degré plus éloigné.
Si, au contraire, la grand-mère maternelle est d'un degré
plus proche, elle prendra le sixième à elle seule.
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7°) le grand-père, s'il y a des descendants du défunt ou
des descendants du fils du défunt et à défaut du père du
défunt.
CHAPITRE IV
DES MODALITES AFFECTANT LES QUOTES-PARTS
REVENANT
AUX
RESERVATAIRES
EN
CONCURRENCE AVEC D'AUTRES HERITIERS
Article 99Trois cas affectent la vocation héréditaire du père :
1°) il intervient exclusivement en sa qualité d'héritier
réservataire avec sa quote-part du sixième, hormis sa
qualité d'agnat, lorsqu'il vient en concours avec le fils du
défunt, le petit-fils de celui-ci à l'infini,
2°) il intervient en sa double qualité d'héritier réservataire
et agnat quand il vient en concours avec la fille du défunt
et la fille du fils à l'infini,
3°) il intervient exclusivement en sa qualité d'agnat en
l'absence de descendance du défunt, de l'inexistence
d'enfants du fils du défunt à l'infini,
Article 100Trois cas se présentent pour les frères utérins :
1°) le sixième est attribué au frère utérin s'il est unique,
2°) le tiers est attribué à deux frères utérins ou plus, qu'ils
soient du sexe masculin ou du sexe féminin, à parts égales
entre eux,
3°) il y a déchéance de la qualité d'héritier en cas
d'existence d'un fils ou d'un petit-fils, même s'il est d'un
degré inférieur et en cas d'existence d'une fille, d'une
petite-fille (du côté du fils), même si elle est d'un degré
inférieur et enfin, en cas d'existence d'un père ou d'un
grand-père.
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Article 101Deux cas se présentent pour le mari :
1°) il a droit à la moitié en cas d'absence de descendants
de l'épouse et de descendants du fils, même s'ils sont d'un
degré inférieur,
2°) il a droit au quart en présence de descendants de
l'épouse ou de descendants du fils, même s'ils sont d'un
degré inférieur.
Article 102Deux cas se présentent quand il y a une ou plusieurs
épouses :
1°) le quart est attribué à une ou plusieurs épouses en cas
d'absence de descendants du mari ou de descendants du
fils, même s'ils sont d'un degré inférieur,
2°) le huitième seulement leur est attribué en présence de
descendants du mari ou de descendants du fils, même
s'ils sont d'un degré inférieur.
Article 103Trois cas se présentent pour les filles :
1°) la moitié est attribuée à la fille quand elle est fille
unique,
2°) les deux tiers sont attribués aux filles quand elles sont
plusieurs (soit 2 ou plus),
3°) quand elles interviennent en qualité d'héritières
agnates de leurs frères, dans ce cas, leur participation
s'effectuera suivant le principe selon lequel l'héritier du
sexe masculin a une part double de celle attribuée à un
héritier de sexe féminin.
Article 104Les filles du fils sont assimilées aux filles du défunt et
présentent six cas :
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1°) la moitié est attribuée à la petite-fille quand il s'agit
d'une unique petite-fille,
2°) les deux tiers sont attribués aux petites-filles quand il
s'agit de deux petites-filles ou plus, à condition qu'il y ait
absence de filles,
3°) le sixième leur est attribué en présence d'une fille
unique, en vue de faire le complément des deux tiers,
4°) elles n'hériteront pas conjointement avec deux filles ou
plus du défunt, à moins qu'elles n'aient avec elles comme
cohéritier un petit-fils (du côté du fils) du sexe masculin
venant au même degré qu'elles,
5°) si ce dernier est d' un degré inférieur au leur, il
interviendra au titre d'héritier agnat et, dans ce cas, elles
hériteront conjointement avec lui du reste de la succession
sur la base du principe selon lequel l'héritier du sexe
masculin a une part double de celle attribuée à un héritier
du sexe féminin, 6°) il y a déchéance de leur qualité
d'héritières en raison de l'existence du fils du défunt.
Article 105Les soeurs germaines présentent cinq cas :
1°) la moitié est attribuée quand il s'agit d'une soeur
unique,
2°) les deux tiers sont attribués quand il s'agit de deux
soeurs germaines ou plus,
3°) elles interviennent à titre d'héritières agnates, si elles
sont agnatisées par le frère germain et par le grand-père
et suivant le principe selon lequel l'héritier du sexe
masculin a une part double de celle attribuée à un héritier
du sexe féminin,
4°) une fois en position d'agnate, la soeur germaine
héritera du reste de la succession conjointement avec les
filles ou les petites-filles (du côté du fils),
464

5°) il y a déchéance de leurs droits à la succession en
raison de la présence du père, du fils, du petit-fils (du côté
du fils), même s'il est d'un degré inférieur.
Article 106Les soeurs consanguines présentent six cas :
1°) la moitié est attribuée à la soeur quand elle est unique,
2°) les deux tiers leur sont attribués quand il s'agit de
deux soeurs consanguines ou plus et en cas d'absence de
soeurs germaines,
3°) le sixième leur est attribué en présence d'une unique
soeur germaine,
4°) elles héritent en qualité d'agnates en présence de deux
soeurs germaines, si elles ont comme cohéritier un frère
consanguin. Le reste de la succession sera partagé entre
eux suivant le principe selon lequel l'héritier du sexe
masculin a une part double de celle attribuée à l'héritier
du sexe féminin,
5°) elles héritent en qualité d'agnates en présence des
filles du défunt ou des filles du fils,
6°) il y a déchéance de leurs droits dans la succession, en
raison de la présence du père, du fils, du petit-fils et de
l'arrière petit-fils, même s'il est d'un degré inférieur, du
frère germain, de la soeur germaine si celle-ci est héritière
agnate conjointement avec les filles ou avec les petitesfilles du fils ou avec les deux soeurs germaines quand
elles n'ont pas avec elles un frère consanguin.
Article 107La mère présente trois cas :
1°) le sixième lui est attribué si le de cujus a laissé un
enfant ou un petit-fils (du côté du fils), même s'il est d'un
degré inférieur, ou si elle hérite conjointement avec deux
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sœurs ou plus, que celles-ci soient germaines ou
consanguines ou utérines,
2°) le tiers de la totalité du patrimoine lui est attribué en
cas d'absence des cohéritiers ci-dessus cités,
3°) le tiers du reste de la succession lui est attribué après
prélèvement de la quote-part de l'un des conjoints et ceci
dans les deux cas suivants :
a) si l'on se trouve en présence d'un mari et des pères et
mère,
b) si l'on se trouve en présence d'une épouse et des pères
et mère.
Si, au lieu du père, il y a un grand-père, la mère a droit au
tiers de la succession après prélèvement de la quote-part
de l'un des conjoints.
Article 108Quand le grand-père est appelé à la succession, quatre cas
peuvent se présenter :
1°) s'il a comme cohéritier un fils ou un petit-fils (du côté
du fils), même s'il est d'un degré inférieur, il héritera alors
du sixième sans pouvoir prétendre à plus,
2°) s'il a comme cohéritiers des bénéficiaires de quotesparts uniquement, il lui sera attribué avec eux le sixième.
Si la succession laisse un reliquat, celui-ci sera recueilli
par le grand-père en qualité d'agnat,
3°) s'il n'a comme cohéritiers que des frères du défunt, il
aura le choix entre le tiers de la succession ou le partage
de cette dernière. Le tiers deviendra obligatoire si le
nombre des frères et soeurs est supérieur à deux frères et
quatre soeurs. Le partage deviendra à son tour obligatoire
et le grand-père prendra le rang d'un frère pour partager
la succession avec eux suivant la règle de l'octroi à
l'héritier du sexe masculin d'une part double de celle
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attribuée à un héritier du sexe féminin, s'il s'agit d'un seul
frère et de trois soeurs,
4°) s'il a comme cohéritiers des frères et des bénéficiaires
de quotes-parts, il bénéficiera de la meilleure des trois
proportions suivantes : il prendra, soit la totalité du
sixième, soit le tiers du reste de la succession après
prélèvement des quotes-parts des réservataires ou
participera à un partage avec les frères.
Article 109Si l'on se trouve en présence de frères germains et de
frères consanguins ainsi que d'un grand-père, le frère
germain fera tenir compte, lors du partage, par le grandpère de l'existence des frères consanguins ou il prendra
possession de la part revenant à ces derniers pour la faire
sienne.
Article 110Si l'on se trouve en présence d'un grand-père, d'une seule
soeur germaine et d'une sœur consanguine, la soeur
germaine fera tenir compte de l'existence de la soeur
consanguine et ainsi le grand-père recueillera la moitié de
la succession, la deuxième moitié reviendra à la sœur
germaine et la soeur consanguine n'aura aucun droit.
Si au contraire, le grand-père et l'unique soeur germaine
ont, comme cohéritiers, deux ou trois soeurs
consanguines, ces dernières recueilleront le reste de la
succession, après qu'il ait été tenu compte du grand-père,
de l'ensemble des soeurs dans le partage et que la soeur
germaine ait prélevé la moitié de la succession.
Article 111La grand-mère aura le sixième, qu'elle soit maternelle ou
paternelle, seule ou avec d'autres grands-mères, à la
condition que ces dernières soient d'un même degré ou
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que la grandmère paternelle soit d'un degré plus proche
comme, par exemple, la mère du père ou la mère de la
mère de la mère, ou la mère du père du père. Dans ce cas,
prendra à elle seule le sixième, la grand-mère maternelle.
La grand-mère paternelle n'héritera pas si le père est
vivant.
Ne pourront pas avoir vocation à la succession si la mère
est vivante, ni la grand-mère maternelle ni la grand-mère
paternelle.
Article 112Si les parts des héritiers réservataires sont supérieures à la
succession,
celle-ci
est
partagée
entre
eux
proportionnellement à leurs parts respectives.
CHAPITRE V
DES HERITIERS UNIVERSELS
Article 113Les héritiers universels sont de trois sortes :
1°) héritiers universels par eux-mêmes,
2°) héritiers universels par suite de la présence d'autres
héritiers,
3°) héritiers universels avec autrui.
Article 114L'héritier universel hérite de la totalité de la succession
lorsqu'il est seul, le reste, s'il en existe, va aux légitimaires,
faute de quoi, ils seront évincés.
Prennent rang d'héritiers « aceb » et succèdent en cette
qualité :
1°) le père,
2°) l'ascendant, même s'il est au plus haut degré,
3°) le fils
4°) le descendant du fils, même s'il est au plus bas degré,
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5°) le frère germain ou consanguin,
6°) le descendant du frère germain ou consanguin798,
même s'il est au plus bas degré,
7°) l'oncle germain ou consanguin,
8°) le cousin germain, que l'oncle soit au plus haut ou au
plus bas degré, comme l'oncle germain du père ou
l'ascendant,
9°) le Trésor.
Article 115Les héritiers universels par eux-mêmes se divisent en
classes rangées par ordre de priorité, ainsi qu'il suit :
1°) les descendants,
2°) le père,
3°) les ascendants et les frères,
4°) les descendants des frères,
5°) les oncles germains et leurs descendants qui occupent
le même rang mais sont classés par ordre de parenté la
plus proche,
6°) le Trésor.
Article 116L'héritier dont le degré799 est le plus proche prend place
avant les autres, même s'il est éloigné de ceux dont le
degré est inférieur.
Article 117En cas d'égalité dans la classe et de différence dans le
degré, l'héritier du degré le plus rapproché est placé avant
celui du degré le plus éloigné.

En conformité avec le texte arabe.
L'article 116, version originale en langue arabe parle de "classe"
(martaba) et non "de degré" (daraja).
798
799
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Article 118En cas d'égalité dans la classe et le degré et lorsque la
parenté est plus ou moins proche, le lien de parenté le
plus fort l'emporte sur celui le plus faible.
Article 119L'agnate par suite de la présence d’autres héritiers est
toute femme qui devient agnate par concours avec un
homme : la fille, la petite-fille du côté du fils, la soeur
germaine et la sœur consanguine.
La fille est agnatisée par son frère. Elle héritera
conjointement avec lui, soit de la totalité de la masse
successorale, soit du reliquat, suivant la règle de
l'attribution à l'héritier masculin d'une part double de
celle revenant aux femmes. La petite-fille du côté du fils
est agatisée par son frère ainsi que par son cousin germain
du même degré qu’elle, sans condition. Elle est également
agnatisée par le petit-fils d'un degré inférieur au sien à la
condition qu'elle n'ait pas vocation aux deux tiers.
La soeur germaine et la soeur consanguine sont agatisées
par leur frère et leur grand-père qui occupera, dans
l'héritage, le même rang que celui de leur frère.
Article 120Toute femme, n'ayant pas droit à une part successorale et
dont le frère est agnat, ne pourra devenir, en aucun cas,
elle même agnate en raison de la présence de son frère. Il
en est ainsi, par exemple, de l'oncle paternel avec la tante
paternelle, du cousin paternel avec la cousine paternelle
et du neveu du côté du frère avec la nièce du même côté.
La succession est dévolue à l'agnat et la soeur n'y aura
aucun droit.
Article 121470

L'agnate avec autrui est toute femme qui deviendra
héritière universelle conjointement avec une autre. Elles
sont au nombre de deux :
a) la soeur germaine avec une ou plusieurs filles ou avec
une ou plusieurs petites-filles du côté du fils,
b) la soeur consanguine avec une ou plusieurs filles ou
avec une ou plusieurs petites-filles du côté du fils.
CHAPITRE VI
DE L'EVICTION EN MATIERE SUCCESSORALE «
HAJB »
Article 122L'éviction en matière successorale « Hajb » consiste à
évincer totalement ou partiellement un héritier de
l'héritage. Elle est de deux espèces :
1°) éviction par réduction qui consiste à réduire la part
d'héritage en la ramenant à une part inférieure,
2°) éviction totale de l'héritage.
Article 123L'éviction totale ne pourra être invoquée contre six rangs
d'héritiers : 1) le père, 2) la mère, 3) le fils, 4) la fille, 5) le
mari et 6) l'épouse.
L'éviction par réduction pourra atteindre les deux
conjoints, les père et mère, le grandpère, la petite-fille du
côté du fils, la soeur germaine, la soeur consanguine.
Article 124Ceux qui peuvent prétendre à l'éviction par réduction
sont au nombre de six : 1) le fils, 2) le petit-fils, 3) la fille,
4) la petite-fille du côté du fils, 5) les frères sans
distinction et 6) la sœur germaine.
Article 125471

Le fils et le petit-fils couvrent, chacun d'eux, le mari en
réduisant sa part dans l'héritage qui passera de la moitié
au quart, l'épouse, en ramenant sa part du quart au
huitième, la mère dont la part passera du tiers au sixième,
et enfin le père ou le grand-père, qui perdant leur part
d'agnat, n'obtiendront ainsi que le sixième de l'héritage.
Article 126La fille unique couvre la petite-fille du côté du fils en
ramenant la part de cette dernière de la moitié au sixième.
S'il s'agit de deux petites-filles, leur part sera ramenée des
deux tiers au sixième. Il en est de même pour la soeur
germaine ou la soeur consanguine, dont la part sera d'une
agnate au lieu de la moitié. Egalement pour ce qui
concerne les deux soeurs germaines ou consanguines qui
prendront rang d'agnats au lieu des deux tiers. La part du
mari sera également ramenée de la moitié au quart. La
part de l'épouse sera ramenée du quart au huitième. La
part de la mère sera ramenée du tiers au sixième. Le père
et le grand- père, perdant leur qualité d'agnat,
bénéficieront du sixième et recueilleront au titre d'agnat le
reste de la succession, s'il existe.
Article 127La petite-fille du côté du fils couvre les petites-filles du
côté du fils d'un degré inférieur en les agnatisant
relativement à la succession d'un frère ou d'un cousin
paternel du même degré qu'elle, de sorte que, s'il s'agit
d'une seule petite-fille, la part de celle-ci passera de la
moitié au sixième. Mais s'il s'agit de deux petites-filles, la
part de celles-ci sera ramenée des deux tiers au sixième.
Elle couvrira également la soeur germaine ou
consanguine en ramenant sa part de la moitié à une part
d'agnate. Elle couvrira également les deux soeurs
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germaines ou consanguines en les faisant passer au rang
d'agnates alors qu'elles auraient pu prétendre aux deux
tiers. Il en est de même pour le mari dont la part passera
de la moitié au quart, de l'épouse dont la part sera
ramenée du quart au huitième, de la mère dont la part
passera du tiers au sixième et enfin du père et du grandpère dont la part agnatique passera au sixième et
recueilleront au titre d'agnate le reste de la succession, s'il
y en a.
Les frères et soeurs, qu'elles que soient leurs prétentions,
qu'ils soient héritiers ou couverts par autrui, couvrent, à
leur tour la mère en ramenant sa part du tiers au sixième.
Article 128La soeur germaine couvre la soeur consanguine en
ramenant la part de celle-ci de la moitié au sixième, à
moins qu'elle n'ait, comme cohéritier, un frère
consanguin, par lequel elle serait agnatisée. Il en est de
même pour deux soeurs consanguines dont la part sera
ramenée des deux tiers au sixième, à moins qu'elles
n'aient, comme cohéritier, un frère consanguin.
Article 129Les personnes couvrant en totalité d'autres héritiers sont
au nombre de seize : 1) le fils, 2) les descendants du sexe
masculin de celui-ci, même s'ils sont d'un degré inférieur,
3) la fille, 4) la petite-fille du côté du fils, 5) le frère
germain, 6) le frère consanguin, 7) le neveu germain, 8) le
neveu consanguin, 9) l'oncle paternel germain, 10) le
cousin paternel germain, 11) la fille ou la petite-fille du
côté du fils avec la soeur germaine, 12) les deux soeurs
germaines, 13) le père, 14) le grand-père, 15) la mère et 16)
la grand-mère maternelle.
Article 130473

Ne pourront hériter avec le fils ou les descendants du fils,
même s'ils sont d'un degré inférieur, ni les enfants du fils
des deux sexes, ni les frères qu'ils soient germains ou
consanguins ou utérins, ni les oncles paternels qu'ils
soient germains ou consanguins.
Article 131Ne pourront avoir vocation à l'héritage en même temps
que la fille ou la petite-fille du côté du fils, le ou les frères
ou soeurs utérins.
N'hériteront pas également avec les deux filles, le frère
utérin, ni la ou les petites-filles du côté du fils, si elles ne
sont pas agnatisées par un frère ou un cousin paternel du
même degré qu'elles pour pouvoir prétendre au reste de
la succession à titre d'agnates, et suivant la règle
attribuant à l'héritier du sexe masculin le double de la
part d'une femme. Il en est de même pour les deux
petites-filles du côté du fils, par rapport aux descendants
du sexe féminin d'un degré inférieur au leur et provenant
du côté du petit-fils.
Article 132Ne pourront hériter en même temps que le frère germain,
le ou les frères consanguins, ni l'oncle paternel qu'il soit
germain ou consanguin. Quant au frère utérin, il ne
pourra, en aucun cas, être couvert par le frère germain.
Article 133Ne pourront hériter conjointement avec le frère
consanguin, ni l'oncle paternel, qu'il soit germain ou
consanguin, ni les enfants du frère, même si ce dernier est
germain.
Article 134Ne pourront hériter conjointement avec le fils du frère
germain, ni l'oncle paternel, même s'il est germain, ni
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l'enfant du frère consanguin, ni ceux qui lui sont d'un
degré inférieur, tels que les descendants des enfants du
frère.
Article 135Ne pourront hériter conjointement avec le fils du frère
consanguin, ni l'oncle paternel, même s'il est germain, ni
ceux qui lui sont d'un degré inférieur tels que les
descendants du frère, même si ce dernier est germain.
Article 136Ne pourront hériter conjointement avec l'oncle paternel
germain, ni l'oncle paternel consanguin, ni ceux qui lui
sont d'un degré inférieur tels que les descendants de
l'oncle, même si ce dernier est germain ou consanguin.
Article 137Ne pourront hériter conjointement avec le cousin paternel
germain, ni le cousin paternel consanguin, ni ceux qui lui
sont d'un degré inférieur tels que les descendants de
l'oncle germain ou consanguin.
Article 138Ne pourront hériter conjointement avec la fille ou la soeur
germaine ou la petite-fille du côté du fils avec la soeur
germaine, le ou les frères consanguins.
Article 139N'héritera pas conjointement avec les deux soeurs
germaines, la soeur consanguine, si elle n'est pas
agnatisée par un frère.
Article 140N'hériteront pas conjointement avec le père, ni le grandpère, ni la grand-mère paternelle, ni l'oncle paternel, ni le
frère.
Article 141475

N'hériteront pas conjointement avec le grand-père ni les
aïeux d'un degré supérieur à celui de ce dernier, ni les
frères utérins, ni l'oncle paternel, ni les neveux du côté du
frère.
Article 142N'hériteront pas, conjointement avec la mère ni la grandmère maternelle, ni la grandmère paternelle.
Article 143N'héritera pas conjointement avec la grand-mère
maternelle, la grand-mère paternelle, si elle est d'un degré
plus éloigné que cette dernière.
Article 143 bis- (Ajouté par la loi n° 59-77 du 19
juin1959).
En l'absence d'héritiers agnats (Aceb), et chaque fois que
la succession n'est pas entièrement absorbée par les
héritiers réservataires (Fardh), le reste fait retour à ces
derniers et est réparti entre eux proportionnellement à
leurs quotes-parts.
La fille ou les filles, la petite-fille de la lignée paternelle à
l'infini bénéficient du retour du surplus, même en
présence d'héritiers "Acebs" par eux-mêmes, de la
catégorie des frères, des oncles paternels et leurs
descendants, ainsi que du trésor.
CHAPITRE VII
DES CAS PARTICULIERS
Article 144Si une femme décède, laissant comme cohéritiers un mari,
une mère ou une grand-mère, des frères utérins, un ou
plusieurs frères germains, les frères utérins et les frères
germains se partageront, entre eux, ce qui restera après le
prélèvement de la part du mari, de celle de la mère ou de
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la grand-mère, à parts égales sans distinction entre les
hommes et les femmes et entre le frère germain et le frère
utérin. S'il y a avec les frères germains des frères
consanguins, ces derniers n'hériteront pas.
Article 145Si une femme décède, laissant comme cohéritiers un mari,
une mère ou une grand-mère, des frères utérins, un ou
plusieurs frères germains et un grand-père, le mari
recevra la moitié, la mère ou la grand-mère le sixième, le
grand-père le sixième, le frère germain ou le frère
consanguin le reliquat de la succession à titre d'agnat et
qui correspond au sixième restant. Les frères utérins ne
recevront rien.
Article 146Si une femme décède, laissant comme cohéritiers un mari,
une mère, une soeur germaine ou une soeur consanguine
et un grand-père le mari prendra la moitié, la mère le
tiers, la soeur la moitié, le grand-père le sixième, les parts
de la soeur et du grand-père seront réunies et partagées
suivant la règle attribuant à l'héritier du sexe masculin la
double part d'une femme.
CHAPITRE VIII
QUESTIONS DIVERSES
Article 147Il sera prélevé sur la succession, en raison de l'existence
parmi les héritiers, d'un enfant à naître, une part
supérieure à celle devant revenir à un seul enfant du sexe
masculin ou à celle revenant à un enfant du sexe féminin,
s'il a vocation à la succession ou s'il couvre partiellement
les autres héritiers. Mais s'il les couvre totalement, toute la
succession devra être réservée et ne sera pas partagée.
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Article 148Si l'enfant à naître peut avoir vocation à la succession avec
les autres héritiers ou les couvre partiellement, ceux dont
les parts successorales ne peuvent être modifiées
rentreront en possession de leurs quotes-parts. Mais, ceux
dont les parts seraient susceptibles d'être réduites
prendront la part minimum. Quant à ceux qui seront
appelés à être évincés totalement de la succession en
raison du sexe de l'enfant à naître, ils ne recevront rien.
Article 149En cas de contestation au sujet de la grossesse, il sera fait
appel à des spécialistes.
Article 150L'enfant conçu des oeuvres d'un homme décédé n'héritera
que s'il naît vivant dans un délai ne dépassant pas un an à
partir du jour du décès, ou, en cas de divorce, du point de
départ de la retraite légale de la femme.
L'enfant conçu n'a vocation héréditaire dans une
succession autre que celle de son père que dans les deux
cas suivants :
a) s'il naît vivant dans un délai maximum de 365 jours à
compter de la date de la mort ou de la séparation lorsque
la mère est en retraite légale pour cause de décès du mari
ou divorce et lorsque l'auteur de la succession est décidé
au cours de ladite retraite légale,
b) s'il naît vivant dans un délai maximum de 270 jours à
compter de la mort de l'auteur lorsque l'enfant est
l'oeuvre d'époux encore unis par les liens du mariage lors
du décès dudit auteur.
Article 151La part revenant à un disparu dans une succession lui est
réservée. Il la prendra s'il se révèle en vie. Si un jugement
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déclarant la disparition est prononcé, cette part fera retour
aux ayants-droit héritiers à la date de la mort de l'auteur.
Si après le jugement déclaratif de disparition, le disparu
se révèle en vie, celui-ci ne recevra que ce qu'il restera de
sa part entre les mains des héritiers.
Article 152L'enfant adultérin n'héritera que de sa mère et des parents
de celle-ci. La mère et ses parents auront, seuls, vocation
héréditaire dans la succession dudit enfant.
LIVRE DIX
L'INTERDICTION ET L'EMANCIPATION
Les causes de l'interdiction sont :
La minorité, la démence, la faiblesse d'esprit et la
prodigalité.
LA MINORITE
Article 153- (Modifié par la loi n° 93-74 du 12 juillet
1993)
Est considéré comme interdit pour minorité, celui ou celle
qui n'a pas atteint la majorité de vingt ans révolus.
Le mineur devient majeur par le mariage s'il dépasse l'âge
de 17 ans, et ce, quant à son statut personnel et à la
gestion de ses affaires civiles et commerciales.
Article 154- (Modifié par la loi n° 81-7 du 18 février
1981).
Le père est le tuteur de l'enfant mineur et, en cas de décès
ou d'incapacité du père, c'est la mère qui en est tutrice
légale, sous réserve des dispositions de l'article 8 du
présent code, relatif au mariage. Le testament du père ne
produit ses effets qu'après la mort de la mère ou de son
incapacité.
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En cas de décès des parents ou de leur incapacité, et à
défaut de tuteur testamentaire, le juge doit nommer un
tuteur.
Article 155- (Modifié par la loi n° 81-7 du 18 février
1981).
La tutelle est exercée de droit sur l'enfant mineur par le
père, puis par la mère, puis par le tuteur testamentaire.
Elle ne cesse que sur ordre du juge pour des raisons
légitimes.
Article 156L'enfant qui n'a pas atteint l'âge de treize ans accomplis
est considéré comme dépourvu de discernement et tous
ses actes sont nuls.
L'enfant qui a dépassé l'âge de treize ans est considéré
comme pourvu de discernement.
Ses actes seront valables, s'ils ne lui procurent que des
avantages, et nuls s'ils ne lui portent que des préjudices.
Leur validité sera, hors de ces deux cas, subordonnée à
l'accord du tuteur.
Article 157L'enfant sous tutelle, qui aura accompli vingt ans et cessé
de faire l'objet d'un jugement d'interdiction pour une des
causes autres que la minorité, sera majeur de plein droit.
Il est alors capable de tous les actes civils. Tous ses actes
seront valables.
Article 158Le juge pourra accorder à l'enfant une émancipation
restreinte ou absolue, comme il pourra la lui retirer en cas
de besoin.
Les actes accomplis par l'enfant dans les limites fixées par
l'acte d'émancipation seront valables.
Article 159480

L'enfant ne pourra être émancipé avant l'âge de quinze
ans révolus.
LA DEMENCE ET LA FAIBLESSE D'ESPRIT
Article 160Le dément est celui qui a perdu la raison, sa démence
peut- être continue ou coupée d'intervalles lucides.
Le faible d'esprit est celui qui ne jouit pas de la plénitude
de sa conscience, qui conduit mal ses affaires, ne connaît
pas les transactions courantes et est lésé dans ses actes
d'achat et de vente.
Article 161Dans les cas prévus à l'article précédent, l'interdiction sera
prononcée par le juge sur avis des experts en la matière.
Article 162Les actes accomplis par l'interdit sans l'assistance du
tuteur seront nuls, à moins d'homologation par ce
dernier.
Article 163Les actes du dément sont nuls. Les actes accomplis, avant
l'interdiction, par le faible d'esprit sont annulables, si la
cause de l'interdiction existait notoirement à l'époque où
ces actes ont été faits.
LA PRODIGALITE
Article 164Le prodigue est celui qui ne gère pas convenablement ses
biens, s'y livre à des prodigalités. Son interdiction est
subordonnée à un jugement.
Article 165Tous les actes accomplis par le prodigue, avant le
jugement d'interdiction, sont valables et non sujets à
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annulation. La validité des actes accomplis après le
jugement sera subordonnée à l'homologation du tuteur.
Article 166La reconnaissance du prodigue est nulle et non avenue en
matière financière.
DISPOSITIONS COMMUNES
Article 167L'interdiction prononcée par jugement ne sera levée que
par jugement, exception faite de celle intervenue pour
minorité.
Article 168L'interdit, pour quelque cause que ce soit, a le droit de se
pourvoir directement en justice pour demander la
mainlevée de l'interdiction.
Article 169Les dispositions du présent chapitre seront applicables,
nonobstant les exceptions prévues aux autres chapitres du
présent code.
Article 170Les dispositions du présent chapitre s'appliqueront
indifféremment aux interdits qu'ils soient de sexe
masculin ou de sexe féminin.
LIVRE ONZE800
DU
TESTAMENT
TESTAMENTAIRES
CHAPITRE I

ET

DES

DISPOSITIONS

Le livre onze et ses articles 171 à 199 ont été ajoutés par la loi n° 5977 du 19 juin 1959.
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DISPOSITIONS GENERALES
Article 171Le testament est l'acte par lequel une personne transfère à
titre gratuit, pour le temps où elle n'existera plus, tout ou
partie de ses biens, en pleine propriété ou en usufruit.
Article 172La disposition testamentaire sous condition illicite est
valable, la condition étant réputée non écrite.
Article 173Est permis, le legs en faveur d'un lieu consacré au culte ou
d'une association légalement constituée.
Article 174Le testament est valable quoique le testateur et le légataire
ne soient pas de la même confession.
Article 175Le testament fait en faveur d'un étranger est valable sous
réserve de réciprocité.
Article 176Pour être valable, le testament doit être fait par acte
authentique ou par un acte écrit, daté et signé du
testateur.
Article 177Le testament peut être révoqué par le testateur, mais la
révocation n'est valable qu'autant qu'elle a été faite dans
les formes prévues à l'article 176.
CHAPITRE II
DU TESTATEUR
Article 178Le testament fait par un prodigue, un faible d'esprit ou un
mineur de dix-huit ans est valable, à la condition d'être
homologué par le juge.
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Article 179On ne peut disposer par testament en faveur d'un héritier;
on ne peut non plus disposer de plus du tiers de son
patrimoine.
Le legs fait au profit d'un héritier, où ce qui excède le tiers
du patrimoine du disposant, ne s'exécute que si les
héritiers y consentent après le décès du testateur.
Article 180Le fait par une personne d'attribuer de son vivant, à tous
ses héritiers, à l'un ou plusieurs d'entre eux, des biens
déterminés de son patrimoine n'excédant pas leurs parts
successorales, est valable et s'exécute à son décès.
L'excédent est soumis aux règles du testament.
CHAPITRE III
DU LEGATAIRE
Article 181Au décès du testateur, le légataire recueille la chose
léguée ainsi que tout ce qui s'y est ajouté depuis.
Article 182Le legs d'usufruit ne produit d'effet qu'à l'égard d'une
seule génération, l'objet du legs faisant retour, à
l'extinction de celle- ci, à la succession du testateur.
Article 183Le legs fait en faveur de deux ou plusieurs personnes est
réduit au tiers de l'actif successoral s'il l'excède et, pour le
partage, il est tenu compte de la volonté du testateur pour
les quotités et la formation des lots.
Article 184Est valable, le testament fait en faveur d'un enfant déjà
conçu à la date du testament, s'il est né viable dans les
délais prévus à l'article 35 du présent code.
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Dans ce cas, à partir du décès du testateur et jusqu'à
l'accouchement, les fruits feront l'objet de mesures
conservatoires.
CHAPITRE IV
DES LEGS
Article 185Il n'est rien dû au légataire particulier si la chose léguée
périt ou si elle est revendiquée et reconnue comme étant
la propriété d'un tiers, si une partie seulement de la chose
léguée périt ou est revendiquée et reconnue comme étant
la propriété d'un tiers, le légataire recueille le surplus.
Article 186La chose faisant l'objet d'un legs particulier doit exister
dans le patrimoine du testateur à la date du testament.
Article 187Le legs fait en faveur d'une personne autre qu'un héritier
s'exécute sans le consentement des héritiers, s'il n'excède
pas le tiers de la succession.
Article 188Le testateur, qui n'a pas de créanciers et qui ne laisse
aucun héritier, peut léguer même la totalité de son
patrimoine, nonobstant les droits successoraux du trésor.
Article 189Le legs portant usufruit d'une chose déterminée s'exécute
pour la période fixée; lorsque celle-ci n'est pas indiquée, le
légataire jouit de la chose léguée sa vie durant, à moins
que le contraire ne résulte du testament.
Article 190Le testament, comportant prêt d'une somme d'argent, ne
s'exécute que dans la limite du tiers de l'actif successoral,
à moins que les héritiers n'y consentent.
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CHAPITRE V
DU LEGS OBLIGATOIRE
Article 191Les enfants, garçons ou filles, d'une personne qui décède
avant ou en même temps que leur aïeul, bénéficient d'un
legs obligatoire équivalent à la part successorale qu'aurait
recueillie leur père ou leur mère s'ils étaient restés
vivants, sans que cette part puisse dépasser le tiers de
l'actif successoral.
Toutefois, ils n'ont pas droit au legs obligatoire :
1°) s'ils sont appelés à la succession de leur aïeul ou
aïeule,
2°) s'ils bénéficient d'un legs fait en leur faveur par leur
aïeul ou aïeule ou si ces derniers leur ont fait don, de leur
vivant, de l'équivalent du legs obligatoire; si le legs, fait
en leur faveur, est inférieur au legs obligatoire ou s'il
l'excède, il y aurait lieu dans le premier cas à complément,
dans le deuxième cas, l'excédent est considéré comme legs
volontaire et soumis aux règles générales du legs.
Le legs obligatoire prime le legs volontaire les legs
volontaires viennent au même rang et sont réduits au
marc le franc en cas de concours.
Article 192Le legs obligatoire ne bénéficie qu'à la première souche
des petits-enfants issus d'un enfant de l'un ou de l'autre
sexe, et le partage entre eux a lieu à raison de deux parts
pour le garçon et d'une part pour la fille.
CHAPITRE VI
DE L'ACCEPTATION ET DE LA REPUDIATION DES
LEGS
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Article 193Le legs peut être répudié par le légataire ou par son
représentant.
Article 194La répudiation du legs doit intervenir après le décès du
testateur et, au plus tard, deux mois après la dénonciation
du testament au légataire.
Le silence du légataire pendant ce délai, vaut acceptation.
Si le légataire décède dans ce délai, ses héritiers exercent
les droits de leur auteur à partir de la dénonciation du
testament qui leur en est faite.
Article 195Le legs accepté en partie s'exécute pour cette partie, il est
caduc pour le surplus.
En cas de pluralité de légataires, si les uns acceptent le
legs, et si les autres le répudient, le legs s'exécute en ce qui
concerne les acceptants et il est réputé caduc à l'égard des
autres.
Article 196Acceptation sur répudiation ne vaut et inversement, le
tout si les héritiers n'y consentent.
CHAPITRE VII
DE LA CADUCITE DES LEGS
Article 197Le legs devient caduc :
1°) par la démence caractérisée du testateur, si cet état
persiste jusqu'à son décès,
2°) par le prédécès du testateur,
3°) si la chose léguée périt avant le décès du testateur,
4°) par la répudiation du legs faite par le légataire, après
le décès du testateur.
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Article 198Le legs volontaire et le legs obligatoire sont caducs
lorsque le légataire, âgé de plus de 13 ans, a attenté
volontairement, sans motif légitime, à la vie du testateur,
comme auteur principal, co-auteur ou complice, il en est
de même, au cas où le légataire a porté un faut
témoignage
contre
le
testateur,
entraînant
la
condamnation de celui-ci à la peine capitale.
Article 199Au cas où le legs est caduc, en tout ou en partie, la chose
léguée fait retour au patrimoine du testateur.
LIVRE XII801
DES DONATIONS
CHAPITRE PREMIER
DISPOSITIONS GENERALES
Article 200La donation est un contrat par lequel une personne
transfère à une autre personne et à titre gratuit la
propriété d'un bien.
Le donateur peut, sans être dépourvu de son intention
libérale, imposer au donataire l'obligation d'accomplir
une prestation déterminée, l'acte est dit alors donation
avec charge.
CHAPITRE II
CONDITIONS DE LA DONATION
Article 201-

Le livre XII et les articles 200 à 213 ont été ajoutés par la loi n° 64-17
du 28 mai 1964.
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La donation est parfaite par la délivrance au donataire de
la chose donnée.
La donation est nulle si le donateur ou le donataire
décède avant la délivrance, même si le donataire a fait
l'impossible pour prendre possession de la chose donnée.
Article 202Les dispositions relatives à la délivrance de la chose
vendue sont applicables à la délivrance de la chose
donnée, dans la mesure où elles ne sont pas contraires à la
nature et aux règles particulières de la donation.
Article 203Si la délivrance de la chose donnée n'a pas eu lieu, le
donataire a le droit de l'exiger.
Article 204- (Modifié par la loi n° 92-48 du 4 mai 1992).
Pour être valable, toute donation doit être passée par acte
authentique.
Les droits réels qui en résultent pour les immeubles
immatriculés ne se constituent que par leur inscription
sur le livre foncier.
Toutefois, si la donation porte sur des meubles corporels,
la simple tradition suffit sous réserve des règles spéciales
aux meubles immatriculés802.
Article 205La donation de biens à venir est nulle.
Article 206-

Les dispositions du présent article entrent en vigueur trois années à
partir de la date de la publication de la loi n° 92-48 du 4 mai 1992. Ce
délai est prorogé de trois nouvelles années par la loi n° 98-30 du 20
avril 1998.
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La donation faite par un malade pendant sa dernière
maladie est réputée legs.
CHAPITRE III
EFFETS DE LA DONATION
Article 207Le donateur ne garantit l'éviction que s'il a
intentionnellement dissimulé la cause de l'éviction ou si la
donation a été faite avec charge. Dans le premier cas, il
sera alloué au donataire une indemnité équitable pour le
préjudice qu'il a subi. Dans le second cas, le donateur
n'est tenu que jusqu'à concurrence de la valeur des
charges exécutées par le donataire; le tout sauf convention
contraire.
En cas d'éviction, le donataire est subrogé dans les droits
et actions du donateur.
Article 208Le donateur n'est pas garant du vice de la chose donnée.
Toutefois, si le donateur a intentionnellement dissimulé le
vice ou s'il en a garanti l'inexistence, il devra au donataire
réparation du dommage causé de ce fait. Il sera également
tenu des dommages-intérêts si la donation est faite avec
charge, à condition que le montant des dommagesintérêts n'excède pas, dans ce cas, la valeur des charges
exécutées par le donataire.
CHAPITRE IV
REVOCATION DE LA DONATION
Article 209Si le donateur se réserve la faculté de révoquer sa
donation, la donation demeure valable mais la réserve est
nulle.
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Article 210A condition de respecter les droits particulièrement
acquis par les tiers et sauf s'il existe un des empêchements
prévus à l'article 212, le donateur peut demander la
révocation de la donation pour l'un des motifs suivants :
1°) en cas de manquement constituant une ingratitude
grave de la part du donataire envers le donateur,
2°) si le donateur est réduit à un état tel qu'il ne lui permet
pas de subvenir à son propre entretien selon sa condition
sociale ou s'il se trouve dans l’impossibilité de faire face
aux obligations alimentaires dont il est légalement tenu,
3°) en cas de survenance au donateur, après la donation
d'un enfant encore vivant au moment de la révocation.
Article 211L'action en révocation pour cause d'ingratitude se prescrit
par une année à partir du jour où l'ingratitude a eu lieu
ou du jour où cette ingratitude aura pu être connue du
donateur. Elle se prescrit, en tous les cas, par dix ans à
partir du jour où l'ingratitude a eu lieu.
Cette révocation ne pourra être demandée par les héritiers
du donateur, à moins que l'action n'ait été intentée par le
donateur ou qu'il ne soit décédé dans l'année qui suit
l'accomplissement du fait constitutif de l'ingratitude.
Article 212La révocation de la donation ne pourra pas être
demandée, s'il existe l'un des empêchements suivants :
1°) si la chose donnée acquiert une plus-value à la suite
d'un accroissement qui s'y unit et s'y incorpore,
2°) si le donataire a aliéné la chose donnée; toutefois, si
l'aliénation n'est que partielle, le donateur peut révoquer
la donation pour la partie restante,
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3°) si la chose donnée a péri entre les mains du donataire
par le fait de ce dernier, par une cause étrangère qui ne lui
est pas imputable ou par l'usage; mais si la perte est
partielle, la révocation peut avoir lieu pour la partie
restante.
Article 213La donation révoquée est réputée non avenue.
Le donataire ne doit la restitution des fruits qu'à partir de
l'accord sur la révocation ou de la demande en justice. Il
peut se faire indemniser de toutes les impenses
nécessaires et, jusqu'à concurrence de la plus-value, dés
impenses utiles.
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