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1 
INTRODUCTION: 

EXPLORING INTERNATIONAL COOPERATION  
IN COMBATING MARITIME PIRACY 

 

1.1. THE NEW-OLD THREAT OF MARITIME PIRACY  

Incidents of piracy off the coast of Somalia, which rapidly escalated between 2005 and 2011, 

caught the international community somewhat off guard: Though attacks of piratical nature never 

really disappeared and the piracy phenomenon continued to be addressed by countries as well as 

international bodies such as the United Nations General Assembly (UNGA),1 the threat of 

maritime piracy to the international community as a whole was not considered major in 

comparison to other contemporary challenges.2 Most piratical attacks reported at the turn of the 

20th century occurred in territorial waters while the ships were at anchor or berthed, and many 

amounted to nothing more than petty theft.3 

                                                 
1 The UNGA addressed maritime piracy in its annual reports on Oceans and the Law of the Sea - cf. Oceans and the 

Law of the Sea: Report of the Secretary-General U.N.C.L.O.S. 56th Sess., U.N. Doe. A/56/58 (2001), para. 174-223 

[“UNGA 2001 Report”]; see also the discussion of this report in Leticia Diaz and Barry Hart Dubner, On the 

Problem of Utilizing Unilateral Action to Prevent Acts of Sea Piracy and Terrorism: A Proactive Approach to the 

Evolution of International Law, 32 Syracuse J. Int'l L. & Com. 1, 24-26 2004-2005. 
2 Cf. ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 28 (2d ed. 2008) (referring to piracy as "a 

practice that was widespread in the seventeenth and eighteenth centuries, and has recently regained some 

importance, albeit limited to one area of the world-East Asia”); Sulakshna Beekarry, Assessing Current Trends and 

Efforts to Combat Piracy, 46 Case W. Res. J. Int'l L. 161, 161-162 (2013) (quoting Cassese and adding that 

“Discussion on the subject [of piracy] was scarce. Other well-known textbooks on international law had at best half 

a chapter devoted to the law relating to piracy as part of a discourse on the international law of the sea”). 
3 UNGA 2001 Report, supra note 1, para. 177 and 179 (mentioning as an example India, which stated that 90 

percent of the reported incidents along the Indian coast related to petty theft). 
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Consequently, and despite near universal membership of the 1982 United Nations 

Convention on the Law of the Sea (UNCLOS)4 and its status as representing customary 

international law,5 many countries – including Somalia - did not have proper domestic legislation 

to implement the piracy section of the Convention.6 Similarly, international or regional 

mechanisms to counter piracy were not fully developed. For example, it was not until 2004 that 

the Regional Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in 

                                                 
4 United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397 [hereinafter UNCLOS]. 
5 See discussion infra Part 2.1.  
6 See U.N. Secretary-General, Report of the Secretary-General on Specialized Anti-Piracy Courts in Somalia and 

Other States in the Region, U.N. Doc. S/2012/50 (Jan. 20, 2012) (discussing the assistance provided to the various 

regions of Somalia in the process of enacting new anti-piracy legislation). On the lack of adequate legislation in 

other countries see Asian-African Legal Consultative Organization [AALCO], The Law of the Sea, ¶ 21, 

AALCO/52/Headquarters (New Delhi)/2013/SD/S2, available at 

http://www.aalco.int/52ndsession/lowofthesea2013.pdf (“UNCLOS does not require that States enact domestic anti-

piracy laws, nor does it provide model laws that States can use should they wish to enact legislation for combating 

piracy . . . .relatively few states have anti-piracy laws in place and where such laws existed there appears to be a lack 

of harmonization between these laws.”); S.C. Res. 1918, U.N. Doc. S/RES/1918 (Apr. 27, 2010) (“Noting with 

concern… that the domestic law of a number of States lacks provisions criminalizing piracy and/or procedural 

provisions for effective criminal prosecution of suspected pirates”); Robert C Beckman, Issues of Public 

International Law Relating to Piracy and Armed Robbery against Ships in the Malacca and Singapore Straits, 3 

Sing. J. Int'l & Comp. L. 512, 518, 1999 (indicating that one problem in combating piracy is that “Many states do 

not have legislation making piracy on the high seas or in the EEZ an offence under their laws. If pirates enter their 

ports after committing acts on the high seas or in the EEZ, such states have no power under their domestic laws to 

arrest and prosecute the pirates”); Beekarry, supra note 2, at 162 (“Piracy-specific legislation…was virtually non-

existent then [where attacks off the coast of Somalia began]. In many countries, a country's criminal code or 

merchant shipping legislation would contain a few provisions on piracy elaborated in the abstract and never put to 

the test. Further, not all states had incorporated UNCLOS into their domestic legislation, and even fewer had 

incorporated the Suppression of Unlawful Acts Against the Safety of Maritime Navigation Convention 1988”) and 

at 163 (stating that “While piracy was defined in UNCLOS, there was a lack of national laws designed to implement 

the powers of international law” and providing as an example a 2008 case in India where suspected pirates were 

charged for trespassing and armed robbery rather than for piracy). 
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Asia (ReCAAP),7 the first regional agreement on cooperation against piratical acts, was adopted. 

Cooperation on maritime security in East and West Africa hardly existed.  

The spike in Somali piracy attacks after 2005-2006, peaking in 2010-2011,8 and the new 

“business model” it introduced, namely hijacking for ransom, surprised and alarmed the 

international community. From eight successful hijackings of ships worldwide in the year 2000,9 

the number increased to 49 in 2008 and 53 in 2010,10 thereby endangering the lives and well-

being of many seafarers. The first and second order costs11 associated with Somali piracy have 

been significant, estimated in 2013 by the World Bank as causing up to $18 billion loss to world 

trade each year.12 Maritime piracy has disrupted transport and trade flows as well as other 

                                                 
7 Regional Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in Asia, Nov. 11, 2004, 

(entered into force Sep. 4, 2006) [hereinafter “ReCAAP”]. See further discussion on this agreement infra Chapter 4.  
8 Oceans Beyond Piracy, The Economic Cost of Somali Piracy 2012, P. 7, available at 

http://oceansbeyondpiracy.org/sites/default/files/ecop2012final_2.pdf )“[p]irate attacks and hijackings steadily 

increased from 2005-2011, with the number of hijackings peaking in 2010 and the number of overall attacks peaking 

in 2011”); United Nations Conference on Trade and Development [UNCTD], Maritime Piracy – Part I: An 

Overview of Trends, Costs, and Trade Related Implications, para. 2, available at 

http://unctad.org/en/PublicationsLibrary/dtltlb2013d1_en.pdf (“Over 2006–2010, piracy incidents rose by 86.2 

percent worldwide, with the number of actual and attempted attacks moving up from 239 in 2006 to 445 in 2010. 

The rapid escalation in piracy activity off the coast of Somalia since 2006 has particularly startled the international 

community, with piracy incidents in East Africa (off the coast of Somalia/Gulf of Aden/Indian Ocean) exceeding 

those in some of the traditional global hotspots of piracy such as Indonesia, Malaysia, Singapore and the 

Philippines”).  
9 UNGA 2001 Report, para. 178. 
10 UNCTD, Maritime Piracy – Part I, supra note 8, para. 8. 
11 First order costs are distinguishable from second order costs because they are spent specifically on piracy rather 

than arising indirectly as a result of piracy. An example of a first order cost is a ransom payment, while second order 

costs include reductions in trade or tourism – see Oceans Beyond Piracy, The Economic Cost of Somali Piracy 2012, 

supra note 8, P. 8.  
12 See the World Bank report discussed in Chapter 3. Other reports provided lower (though still very significant) 

estimates, cf. the report of Oceans Beyond Piracy, The Economic Cost of Somali Piracy 2012, supra note 8, P.7 
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economic activities such as fisheries and energy production, and has threatened the safety of 

navigation and delivery of humanitarian aid.13  

Against this backdrop, the international community had to rapidly engage and treat the 

reemerging piracy threat as a priority. Within a relatively short time span, leading international 

and regional bodies such as the United Nations Security Council (UNSC) and the European 

Union became heavily and directly involved. Navies from various countries were quickly 

dispatched to the seas off the coast of Somalia, operating individually or as part of task forces. 

New cooperative arrangements were formed and regional and bilateral agreements were 

concluded. The combination of those initiatives resulted in a significant drop of Somali piracy 

attacks, practically eliminating, at the time this dissertation is being finalized, the threats of 

hijacking of ships in that region.14 

This dissertation explores various dimensions of the international cooperation in 

combating modern maritime piracy. What have been the main legal and policy challenges posed 

before the international community’s undertakings? How can the endeavors and initiatives of the 

international community in combating piracy be characterized? Did they follow the classic 

paradigms by which States and international bodies have traditionally confronted threats or did 

they deviate from past practice and create a new paradigm for international cooperation? And to 

                                                                                                                                                             
(estimating the overall cost of piracy to the global economy in 2011 at $6.6 - $6.9 billion, and in 2012 between $5.7 

and $6.1 billion).   
13 UNCTD, Maritime Piracy – Part I, supra note 8, para. 5. 
14 In 2014, the International Maritime Bureau (IMB) reported that it received information on 11 incidents in the area 

off the coast of Somalia or the Gulf of Eden. In 2015, it reported on no incidents in that region – see, respectively, 

ICC-IMB Piracy and Armed Robbery against Ships 2014 Annual Report, P. 19, available at 

http://www.hellenicshippingnews.com/wp-content/uploads/2015/01/2014-Annual-IMB-Piracy-Report-

ABRIDGED.pdf; ICC-IMB Piracy and Armed Robbery against Ships 2015 Annual Report, P. 17, available at 

http://www.hellenicshippingnews.com/wp-content/uploads/2016/02/2015-Annual-IMB-Piracy-Report-

ABRIDGED.pdf.   
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what extent can the lessons learnt be applied when addressing other forms of criminality or, more 

generally, new threats with international ramifications? These are some of the questions 

examined in this dissertation. 

 

1.2. THE OVERARCHING QUESTION AND A ROADMAP 

The overarching question addressed in this dissertation is the following: "What are the primary 

legal and policy characteristics of the counter-piracy paradigm employed by the international 

community to combat modern forms of maritime piracy?" 

To identify those characteristics, the chapters in this dissertation, which partially consist 

of articles previously published,15 explore a number of questions and dilemmas that arose in the 

context of curbing modern maritime piracy.  

As a benchmark for the discussion, the first chapter examines the definition of piracy 

under the governing international instrument, namely UNCLOS, and the various interpretational 

dilemmas it poses, as well as the definition of acts of piratical nature committed in territorial 

waters, typically referred to as “armed robbery at sea”. 

The second chapter examines the duty to cooperate in the repression of piracy under 

international law, including the legal origins of the duty and its guiding principles. It further 

explores a more specific obligation within the general duty to cooperate, namely the duty to 

share relevant information that can assist in preventing piracy attacks and in facilitating 

prosecution of suspected pirates. In that context, the second chapter also discusses the main 

challenges associated with information sharing, and proposes solutions to meet them.  

                                                 
15 Chapters 2, 3, and 4 were published in different journals (as indicated in each chapter), and were updated and 

edited for the purpose of finalizing the dissertation.   
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Continuing from the general discussion of the piracy definition and the duty to cooperate, 

the third chapter analyzes the specific involvement of one international body – the UNSC – in 

combating maritime piracy. The analysis focuses on the set of piracy resolutions adopted by the 

UNSC, and examines their main features. It identifies the piracy resolutions as a possible new 

category of Chapter VII resolutions where criminal activities of ordinary-law nature are 

addressed as the main subject-matter of the resolutions. It concludes that the reference in the 

piracy resolutions to the on-going situation in Somalia served the UNSC merely as a vehicle to 

respond to the severe consequences of Somali piracy to international navigation, trade, and 

safety upon the high seas through the use of Chapter VII powers. The analysis further examines 

the use of the piracy resolutions to address shortcoming in the legal framework of existing 

international law relating to piracy as well as to engage various actors from different domains in 

this field, notably from the private sector.  

The fourth chapter examines the interrelation between an international and a regional 

response to maritime piracy. To that end, it studies three models that have been employed to 

address maritime piracy in different regions: the South-East Asia and the Caribbean model; the 

Somali model; and the Gulf of Guinea model. The study concludes that although maritime piracy 

has had severe international implications, in essence it has remained a local or, at most, regional 

problem, rather than a transnational or global criminal activity. Consequently, the counter-piracy 

initiatives should focus on a tailored regional approach, supplemented, as needed, by the support 

of the international community.  

The fifth chapter focuses on the pragmatic, efficiency-driven approach espoused by the 

international community in combating piracy off the coast of Somalia. It illustrates the 

application of this approach through discussing the developments that took place with regard to 
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two main aspects: the legal framework and the institutional landscape related to maritime piracy. 

The analysis points to both the benefits and the shortcomings in adopting this approach.  

The dissertation concludes with an overview of the main features of the counter-piracy 

paradigm as applied in particular to address the Somali piracy menace. It submits that this 

paradigm marks an important step in the evolution of international law and, more specifically, in 

the creation of a new international governance model, which comprises of a plethora of both 

state and non-state actors and is based on collaboration through non-hierarchical structures, 

seeking pragmatic solutions and challenging traditional practices that have governed 

international relations in the past. It further argues that while the Somali piracy phenomenon can 

be viewed as sui generis and the success in combating Somali piracy can be explained by the 

unique circumstances of the situation, the lessons learnt can and should serve to address piratical 

activities elsewhere and, more generally, other challenges posed to the international community.  

 

1.3. METHODOLOGY AND SCOPE  

The dissertation applies a conventional doctrinal legal research method. This method involves 

examining the primary legal instruments governing the field of the study such as conventions and 

resolutions, case law, policy documents (such as those presented to United Nations bodies), and 

academic literature. Though references are made to national legislation and national court 

decisions, the dissertation focuses on aspects related to international law and international 

cooperation rather than on a particular jurisdiction or a comparison between the manners in 

which different jurisdictions have addressed the piracy threat.   

The perspective adopted in this dissertation is primarily a legal one, but, where 

appropriate, policy considerations are mentioned and assessed with a view to identifying the 
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main characteristics, challenges, and shortcomings of the international governance regime 

created to combat maritime piracy.  

Since most recent endeavors by the international community to curb piracy have been 

directed at the area off the coast of Somalia, much of the discussion in this dissertation is 

dedicated to those undertakings. Nonetheless, this study is not limited by a geographical scope. It 

is neither structured along geographical delimitations (high seas-territorial waters) nor is it 

confined to regional boundaries. Accordingly, parallels are drawn between the threats and the 

counter-piracy activities in different regions, and the conclusions and lessons learnt are guided 

by an international perspective.  

Finally, the observations and conclusions reached in the various chapters of this 

dissertation naturally concern the field of maritime piracy. Yet, they can potentially serve to 

critically examine the modalities employed by States and organizations to combat other forms of 

criminality as well as to analyze modern regimes of international and regional cooperation.   
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2 
CHAPTER ONE: 

DEFINING PIRACY UNDER INTERNATIONAL LAW 

 

2.1. INTRODUCTION 

Domestic counter-piracy laws often vary from one State to another,16 yet they typically contained 

certain common elements. Originally, the two common elements were: 1) the existence of the 

felony of robbery; 2) committed on the high seas.17 Interestingly and uniquely, national laws and 

case law have earlier on made reference to piracy under the “law of nations”.18 Under 

international law, however, that “law of nations” have been first developed in customary 

international law,19 and was not codified before the middle of the 20th century.  

                                                 
16 Lucas Bento, Towards an International Law of Piracy Sui Generis: How the Dual Nature of Maritime Piracy Law 

Enables Piracy to Flourish, 29 Berkeley J. Int’l L. 399, 429-430, (giving examples of various approaches to what 

constitute piracy under different national laws); AALCO report, supra note 6.  
17 See Note, Towards a New Definition of Piracy: The Achille Lauro Incident, 26 Va. J. Int'l L. 723, 724 (fn2), 1985-

1986 [hereinafter “Note: The Achille Lauro Incident”]. 
18 Cf. in the United States (“Whoever, on the high seas, commits the crime of piracy as defined by the law of 

nations, and is afterwards brought into or found in the United States, shall be imprisoned for life”) – 18 U.S.C. 

section 1651 (1982). Similar reference to “piracy as defined by the law of nations” was made under U.S. legislation 

already in 1819 – see the Act of Congress of March 3, 1819, 18 U.S. (5 Wheat.) 153 (1820). Other countries whose 

contemporary national legislation defines piracy by reference to the “law of nations” are Canada, New Zealand, and 

Singapore - see Samuel Shnider, Universal Jurisdiction Over "Operation of a Pirate Ship": The Legality of the 

Evolving Piracy Definition in Regional Prosecutions, 38 N.C.J. Int'l L. & Com. Reg. 473, 524, 2012-2013 

[hereinafter “Shnider, Universal Jurisdiction”] 
19 M. Kashubsky, Can an Act of Piracy be Committed against an Offshore Petroleum Installation?, 26 A&NZ Mar 

LJ, 163.  
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The first major development in that direction was the project carried out on the topic by 

the Harvard Law School, which resulted in the Harvard Research Draft of 1932.20 Though the 

Draft was never formally adopted, it served as the doctrinal foundation for later work on the 

definition of piracy.21 Indeed, the principal elements contained in the definition of piracy, 

provided in Article 3 of the Harvard Research Draft,22 have been incorporated in the text adopted 

by the International Law Commission (ILC) on the law of the sea,23 which became the basis for 

the 1958 High Seas Convention (HSC).24 UNCLOS merely duplicated the substance of the 

                                                 
20 Harvard Research In International Law, Draft Convention on Piracy, 26 AM. J. INT'L L. 741 (Supp. 1932) 

[hereinafter “Harvard Research Draft”]. On the importance of the Harvard Research Draft see MYRA WILLIAMSON, 

TERRORISM, WAR, AND INTERNATIONAL LAW: THE LEGALITY OF THE USE OF FORCE AGAINST AFGHANISTAN IN 

2001, at 95 (2009) (describing the Harvard Research Draft as seminal because it comprehensively discussed all 

angles of maritime piracy, which were later incorporated by the ILC and HSC).  
21 Terence Fokas, The Barbary Coast Revisited: The Resurgence of International Maritime Piracy, 9 U. S. F. Mar. 

L. J. 427 1996-1997, at 438; Note: The Achille Lauro Incident, supra note 17, at 732.  
22 Article 3 of the Harvard Research Draft defined piracy as follows:  

“Piracy is any of the following acts, committed in a place not within the territorial jurisdiction of any state:  

1. Any act of violence or of depredation committed with intent to rob, rape, wound, enslave, imprison or kill a 

person or with intent to steal or destroy property, for private ends without bona fide purpose of asserting a claim of 

right, provided that the act is connected with an attack on or from the sea or in or from the air. If the act is connected 

with an attack which starts from on board ship, either that ship or another ship which is involved must be a pirate 

ship or a ship without national character. 

2. Any act or voluntary participation in the operation of a ship with knowledge of facts which make it a pirate ship. 

3. Any act of instigation or of intentional facilitation of an act described in paragraph 1 or paragraph 2 of this 

article.” – see Harvard Research Draft, supra note 20, Article 3.  
23 Report of the International Law Commission to the General Assembly, 11 U.N. GAOR Supp. No. 9, art. 38, U.N. 

Doc. A/3159 (1956), reprinted in [1956] 2 Y.B. Int'l L. Comm'n 253, 282, U.N. Doc. A/CN.4/SER.A/1956/Add.1 

[hereinafter 1956 ILC Report]. 
24 Geneva Convention on the High Seas Apr. 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82 (entered into force Sept. 

30, 1962) [hereinafter “HSC”]. Article 15 of the HSC defines piracy as follows:  

“Piracy consists of any of the following acts” 

(1) Any illegal acts of violence, detention or any act of depredation, committed for private ends on board such ship 

or aircraft; 
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definition as provided in the HSC.25 UNCLOS is considered as the governing treaty under 

international law and as declaratory of customary international law with regard to the piracy 

provisions.26 Consequently, UNCLOS’ piracy definition is applicable also to the relative few 

States not party to either UNCLOS or the HSC.27 

The definition of piracy provided in Article 101 of UNCLOS reads as follows: 

“Piracy consists of any of the following acts: 

                                                                                                                                                             
(a) On the high seas, against another ship or aircraft, or against per jurisdictions or property on board such ship or 

aircraft; 

(b) Against a ship, aircraft, persons or property in a place outside the jurisdiction of any State; 

(2) Any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts making it a 

pirate ship or aircraft; 

(3) Any act of inciting or intentionally facilitating an act described in sub-paragraph 1 or sub-paragraph 2 of this 

article.” 
25 Samuel Pyeatt Menefee, The New “Jamaica Discipline”: Problems with Piracy, Maritime Terrorism and the 

1982 Convention on the Law of the Sea, 6 Conn. J. Int’l L. 127 1990-1991 [hereinafter “Menefee, Jamaica 

Discipline”], at 140-1. The author noted that the minor changes introduced in the piracy section of UNCLOS did not 

address any substantive points of contention. He further explained that the piracy articles were incorporated in 

UNCLOS almost verbatim, “apparently to avoid re-opening old controversies.” See also United States v. Hasan 747 

F.Supp.2d 599, 620 (“Hasan I”) [UNCLOS “defines piracy in exactly the same terms as the [the HSC], with only 

negligible stylistic changes”]. 
26 Ivan Shearer, Piracy, in Max Planck Encyclopedia of Public International Law ¶ 13 (2010); see also Mikhail 

Kashubsky, supra note 19, at 166 (“The common view is that the positions taken [by UNCLOS] are declaratory of 

customary international law with regard to piracy.”). As explained in Chapter 3, this view of UNCLOS is also 

supported in UNSC Resolutions. Another indication of the status of the piracy provisions as representing customary 

international law is found in U.S. courts’ decisions in piracy cases– see Hasan I, at 639 [“it is apparent today that 

UNCLOS…reflects the definitive modern definition of general piracy under customary international law”]; 

confirmed by United States v. Dire, 680 F.3d 446, 467–68 (4th Cir. 2012) [“U.S. v. Dire”]. These findings by the 

U.S. Courts are important considering that the U.S. is not a State Party of UNCLOS. 
27 Presently, 8 States are party to the HSC but not to UNCLOS. In addition, 23 other States are party to neither HSC 

nor UNCLOS.   
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(a) any illegal acts of violence or detention, or any act of depredation, committed 

for private ends by the crew or the passengers of a private ship or a private 

aircraft, and directed: 

(i) on the high seas, against another ship or aircraft, or against persons or property 

on board such ship or aircraft; 

(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction 

of any State; 

(b) any act of voluntary participation in the operation of a ship or of an aircraft 

with knowledge of facts making it a pirate ship or aircraft;  

(c) any act of inciting or of intentionally facilitating an act described in 

subparagraph (a) or (b).”28 

The main elements of piracy as originally defined in article 3 of the Harvard Research 

Draft and now incorporated in article 101(a) of UNCLOS are: (1) An illegal act of 

violence or depredation (2) committed for private ends; (3) by the crew or the passengers 

of a private ship (or aircraft); 4) directed on the high seas or in a place outside the 

jurisdiction of any state; 5) against another ship (or aircraft).  

The prevailing view regarding the piracy section of UNCLOS (Articles 100-107) is that it 

creates a jurisdictional regime, which is not predicated on the existence of an international 

criminal substantive law.29 Put differently, while UNCLOS defines piracy, it alone does not 

                                                 
28 UNCLOS, Article 101.  
29 Jose Luis Jesus, Forward, 59 Am. U. L. Rev. 1212, 1214, 2009-2010. See also Guilfoyle, Treaty Jurisdiction over 

Pirates: A Compilation of Legal Texts with Introductory Notes, Compendium, Working Group 2 Toolbox 

[hereinafter “WG2 Compendium”] [on file with author], at 3 (“Piracy has always been an international crime 

enforced by national laws, the exact terms of which have varied between jurisdictions. It may be difficult to give 

these words [of Article 101(a)(i), UNCLOS] the kind of clear and precise meaning that would accord with modern 
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create criminal liability; to prosecute piracy suspects, a corresponding national law is required.30 

Such national laws may define piracy in a manner broader than UNCLOS; if so, however, they 

would not allow exercising universal jurisdiction under UNCLOS.31   

Nevertheless, the importance of understanding what constitutes an act of piracy under 

international law and specifically under UNCLOS exceeds beyond the jurisdictional aspects of 

the piracy section since national legislations have frequently borrowed the UNCLOS definition 

directly into their national legislation32 or made a reference to the concept of piracy as viewed by 

                                                                                                                                                             
expectations that criminal offences should be precisely defined in advance. It is perhaps better to consider Article 

101(a)(i) as setting out the jurisdiction of all States to: (1) prescribe and enforce a national criminal law of piracy; 

and (2) take action to suppress and prosecute piratical acts of violence on the high seas”). 
30 See Samuel Shnider, Maritime Piracy: Pursuing Pirate Ships and All Who Board Them,21 ILSA Quart. 29, 32, 

2012-2013 [hereinafter “Shnider, Maritime Piracy”] (“UNCLOS itself defines piracy, but it is debatable if it alone 

creates criminal liability like the genocide convention or other instruments. The Security Council, the IMO, and the 

UNODC have emphasized that for states to effectively punish piracy there must be a national penal law 

criminalizing the conduct and providing for punishment. Thus, Kenya, Seychelles, Mauritius and Tanzania have 

rewritten their laws under the supervision of UNODC and the Working Group I to be almost identical to the 

UNCLOS definition, and then applied these laws (at least in Kenya and Seychelles) to convict pirates under their 

respective national codes.”); see also Jesus, supra note 29, 1214 (“if the arresting State does not have penal 

legislation allowing for the punishment of pirates, or if the arresting State does not want to try them in its own 

territory for political or other convenience, then the legal regime as codified in UNCLOS is of little use.”).  
31 Cf. Yvonne Dutton, Maritime Piracy and the Impunity Gap: Domestic Implementation of International Treaty 

Provisions, MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE (ed. Struett, 

Carlson, and Nance), 73-74 (“for the exercise of universal jurisdiction to be proper, the state’s domestic legislation 

should not exceed the scope of the customary international law”). See also Shnider, Universal Jurisdiction, supra 

note 18, at 483-4 (recalling that “universal criminal jurisdiction over piracy is justified only over conduct "which 

constitutes piracy by international law." Since every jurisdiction may have municipal definitions of the crime of 

piracy that extend beyond the definition of piracy under international law, a state's competence to apply its 

municipal definition must be limited to traditional bases of jurisdiction”. The author further raise concerns of 

domestic case law where the court appeared to have asserted universal jurisdiction to an entirely domestic definition 

of attempted piracy – see his discussion over the piracy cases before the courts of Seychelles at 541-4).  
32 See, for example, Mauritius’ Piracy and Maritime Violence Bill (No. XXVIII of 2011); Seychelles Penal code, 

Article 65 (amended via Bill 2010); and Somalia’s Law on Combatting Piracy (Law No. 52/2012).  
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the international community.33 The UNCLOS piracy definition therefore has concrete 

implications not only to questions evolving international cooperation in combating piracy, such 

as jurisdictional issues, extradition and mutual legal assistance, but also to the outcome of 

criminal proceedings before national courts. 

Questions of interpretation and application have arisen already shortly after the adoption 

of UNCLOS. The perception viewing all various acts of violence at sea as piracy often collided 

with the legal hurdles and ambiguities posed by the definition of piracy. This was exemplified in 

the Achille Lauro incident, where members of the Palestinian Liberation Front (PLF) hijacked an 

Italian cruise liner 30 miles off the coast of Egypt and executed one of its passengers, an 

American citizen. In a news conference that followed the capture of the hijackers, U.S. President 

Reagan stated his belief that the hijackers would be tried, inter alia, for piracy.34  

As it turned out, though, meeting the definition’s criteria would have been difficult.35 The 

limitations in the UNCLOS definition and the difficulties they presented in the Achille Lauro 

incident served as the impetuous for the conclusion of the Convention for the Suppression of 

Unlawful Acts against the Safety of Maritime Navigation (the “SUA Convention”).36 The case 

law and scholarly debate that followed the spike in piracy incidents in recent years manifested 

                                                 
33 See the examples mentioned in supra note 18.  
34 24 ILM at 1515; N.Y. Times, Oct. 12, 1985, at A6, cols. 1-6; Note: The Achille Lauro Incident, supra note 17, at 

746-7. 
35 Specifically, the “two ships” requirement of UNCLOS definition and, according to some commentators, also the 

“private ends” element, were not met in this case - see discussion of these elements infra 2.2.2 and 2.2.5. 
36 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, Mar. 10, 1988, 1678 

U.N.T.S. 221. See further discussion regarding the application of the SUA Convention to combating maritime piracy 

infra Part 2.7.     
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that the piracy definition under UNCLOS continues to pause challenges, for example with regard 

to “dry land piracy”.37 

This chapter will first examine the elements of the UNCLOS’ piracy definition and the 

interpretational difficulties they pose. The discussion will then turn to the definition of acts of 

piratical nature committed entirely in areas under state jurisdiction, typically referred to as 

“armed robbery at sea”, and to the manner in which piratical acts have been addressed through 

other international or regional instruments.  

 

2.2. THE ELEMENTS OF PIRACY AS DEFINED BY ARTICLE 101(A) OF UNCLOS 

2.2.1. “any illegal acts of violence or detention, or any act of depredation” 

Some difficulties of interpretation are found already within the very first element of the 

definition. To begin with, the use of the term “illegal” in a definition of a crime may imply that 

some acts of violence or detention at sea may be “legal”. It has been noted that: “Read carefully 

it seems to revive the law of privateering by its reference to “illegal” acts, implying that some 

depredations for private ends might be “legal”, and leaving no explanation of how sense is to be 

made of a purported definition of a “crime” that rests on an undefined and unreferenced concept 

of prior “illegality”: Illegal under what law? By whose determination?”38  

In that context, a question arises whether the illegality of the act is to be defined under 

national or international law. In the former case, discrepancies may arise in the interpretation of 

the provision by different States; in the latter, certain acts might remain unpunished due to a lack 

                                                 
37 See further discussion infra Parts 2.2.4 and 2.3.2.   
38 See Alfred Rubin P. Rubin, The Law of Piracy (1988), 333, quoted in Menefee, Jamaica Discipline, supra note 

25, at 142 (fn 73).  
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of universality.39 A possible explanation for the use of the term “illegal” in the definition is that it 

was meant to differentiate piratical acts from lawful acts of war,40 though such distinction is 

arguably addressed by the element requiring the act to be conducted for “private ends”.41   

Another difficulty pointed to is that it is unclear whether there is a meaningful difference 

between the use of the words “acts of violence” (in plural) and “act of depredation” (in 

singular).42 This discrepancy, however, is unlikely to pose practical difficulties since it can 

hardly be argued today that the crime of piracy requires more than one act.43  

More challenging than the last point might be to view attacks with no physical violence 

as conforming to the requirement of the first element of the definition. Both “acts of violence” 

and “depredation” normally require some use of force, hence where only threaten violence is 

used by the perpetrators this requirement may not be met.44 This ambiguity in the definition of 

piracy was perhaps the reason for the explicit inclusion of “threats” in the definition of “armed 

robbery against ships” adopted by the IMO, a definition which is otherwise structured similarly 

                                                 
39 Menefee, Jamaica Discipline, supra note 25, at 142.  
40 In that regard, it was noted that in 1934 the British Privy Council concluded that piracy has evolved to include 

‘any armed violence at sea which is not a lawful act of war’ – see Efthymios Papastavridis, The Interception of 

Vessels on the High Seas – Contemporary Challenges to the Legal Order of the Oceans (Oxford and Portland, 

Oregon, 2013), at 162-163.  
41 See discussion of this element infra Part 2.2.2. 
42 See Guilfoyle, WG2 Compendium, supra note 29, at 3.  
43 This point was addressed by the Harvard Research Draft, where the drafters stated that even a single act could be 

an act of piracy – see Note: The Achille Lauro Incident, supra note 17, at 731 (fn 35), explaining that the drafters 

rejected a previous position that viewed piracy as a "manner of life or sort of enterprise." See more generally 

Guilfoyle, WG2 Compendium, supra note 29, stating that “the ordinary meaning, object and purpose of these words 

[“acts of violence” and “act of depredation”] would suggest a broad approach should be taken.” 
44 See Rosemary Collins and Daud Hassan, Applications and Shortcomings of the Law of the Sea in Combating 

Piracy: A South East Asian Perspective, 40 J. Mar. L. & Com. 89, 96 (2009) (considering that “threatened violence 

could be characterised as an ‘act of violence’ under Art. 101 if the term is interpreted broadly . . . [but alternatively] 

may be classed as an act of depredation.”). 
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to the UNCLOS definition of piracy.45 A similar difficulty arises with clandestine attacks, which 

are quite common in the South-East Asia region, where the attackers board a vessel to steal 

cargo, equipment or cash without any engagement with the crew,46 or with acts considered as 

“white-collar” piracy.47  

Another challenge is posed by the fact that attempts to commit illegal acts of violence (or 

depredation) are not explicitly included in the definition of piracy under article 101(a).48 National 

courts have previously held that a frustrated attempt to commit a piratical robbery is equally 

piracy jure gentium.49 However, if the pirates failed to board a vessel, such failure might be 

                                                 
45 See discussion of the definition of “armed robbery at sea” infra Part 2.6. 
46 See discussion on both types of acts in the context of South-East Asia in Collins and Hassan, supra note 44, at 96-

97 (the authors consider that “[T]he lack of clarity in this area reveals a deficiency in this element when applied to 

Southeast Asian attacks, which could become problematic in the successful prosecution of pirates”).  
47 On “white-collar” piracy see Ian Urbina, “Maritime ‘Repo Men’: A Last Resort for Stolen Ships”, NYTIMES, 28 

December 2015, available at http://www.nytimes.com/2015/12/29/world/americas/maritime-repo-men-a-last-resort-

for-stolen-ships.html?_r=0 (“The public perception of modern piracy usually involves Somalis in fast-boats 

capturing tankers on the high seas. “More often overlooked but just as prevalent is white-collar piracy,” Admiral 

Parry said. Buccaneers in business suits hijack ships in port through opportunistic ruses rather than at sea with 

surprise shows of force”). 
48 See Hakan Friman & Jens Lindborg, Initiating Criminal Proceedings with Military Force: Some Legal Aspects of 

Policing Somali Pirates by Navies, in Modern Piracy: Legal Challenges and Responses 172, 176 (Douglas Guilfoyle 

ed., 2013); YOSHIFUMI TANAKA, THE INTERNATIONAL LAW OF THE SEA (2012) (mentioning that a proposal to include 

attempts in the definition was defeated during the negotiations at the United Nations Conference on the Law of the 

Sea); Collins and Hassan, supra note 44, at 101.  
49See In re Piracy Jure Gentium, [1934] A.C. 586. In one recent U.S. case, the Federal Court took a more 

conservative approach, dismissing the piracy charge based on its view that piracy is to be understood as robbery at 

sea, thereby excluding frustrated attempts to board a ship – see United States v. Said, 757 F.Supp.2d 554. This 

narrow interpretive approach was, however, later rejected in U.S. v. Dire, at 468 (which also made a reference to the 

Piracy Jure Gentium case and highlighted the dynamic and evolving nature of the crime of piracy). Similarly, the 

Mauritius Intermediate Court concluded that “[T]here is no need for the attack to be completed and the shipping 

vessels hijacked and robbed by the alleged pirates for the act of piracy to be completed” – see Police v. Mohamed 

Ali Abdeoulkader and others, Cause No. 850/2013, judgement of the Intermediate Court of Mauritius, 6 November 

2014. ¶ 53. A similar view was also adopted by the Seychelles courts dealing with piracy cases, cf. Republic of 
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considered as piracy only if the attempted boarding is characterized as an act of violence. A 

failed attempt due to an evasive action by the crew is unlikely to satisfy the violence element and 

might fall outside the definition of piracy under article 101(a).50  

In the same vein, planning for or making preparations for piracy are not expressly 

criminalized by UNCLOS, unless the actions in question fall within the specific provisions on 

incitement and facilitation.51 This raised difficulties in the context of combating piracy off the 

coast of Somalia, where skiffs carrying out piracy suspects were frequently identified before any 

actual attack took place.52 The report of Mr. Jack Lang, Special Adviser on Legal Issues Related 

to Piracy off the Coast of Somalia, which was submitted to the UNSC in January 2011, raised 

concerns over the difficulties posed by the UNCLOS definition of piracy regarding the mere 

intention to commit piracy: “[A]rticle 103 of the United Nations Convention on the Law of the 

Sea, concerning the definition of a pirate ship, includes the intention to commit an act of piracy. 

However, the constituent elements of that offence are not clearly defined. Unless the perpetrators 

are caught in the act, many acts of piracy are not prosecuted."53 

                                                                                                                                                             
Seychelles v. Mohamed Ahmed Dahir & Ten Others ("Topaz"), Judgment, ¶ 55-59, Crim. Side No. 51 of 2009, (July 

26, 2010) (Seychelles) (noting that robbery is not an essential element of the crime of piracy). 
50 Collins and Hassan, supra note 44, at 101 (noting, however, that a failed attempt may qualify as voluntary 

participation in the operation of a pirate ship – see also discussion regarding Article 101(b) of UNCLOS infra Part 

2.3). 
51 Friman and Lindborg, supra note 48, at 176. 
52 To address this problem, scholars proposed adopting under national legislation "equipment articles" which create 

a presumption of criminal intent when certain listed equipment is uncovered aboard ship – cf. Eugene Kontorovich, 

Equipment Articles for the Prosecution of Maritime Piracy, ONE EARTH FUTURE (May 17, 2010), 

http://oceansbeyondpiracy.org/publications/equipment-articles-prosecution-maritime-piracy.  
53.See U.N. Special Adviser to the Secretary-General on Legal Issues Related to Piracy off the Coast of Somalia, 

Report of the Special Adviser to the Secretary-General on Legal Issues Related to Piracy off the Coast of Somalia, 

para. 24, annexed by U.N. Secretary-General, Letter dated Jan. 24, 2011 from the Secretary-General to the President 

of the Security Council, U.N. Doc. S/2011/30 (Jan. 25, 2011) [hereinafter Lang Report]. 
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To successfully address at least some of the conundrums arising with regard to the first 

element, a broad interpretive approach of Article 101 ought to be applied.54 This view is 

supported by the wording of the first element, highlighting twice the contours of the crime as 

including any act of violence or detention or any act depredation.55  

A broad interpretive approach was espoused by the U.S. Court of Appeals of the 9th 

Circuit in one case. In that matter, the appellate Court overturned a District Court decision to 

dismiss piracy claims in a civil case brought by Japanese whalers against the Sea Shepherd 

Society, an environmental group.56  

The Court rejected a number of findings of the District Court, including its conclusion 

that the Sea Shepherd does not target people, only ships and therefore “it is not apparent that the 

nations of the world would agree that tactics that resemble malicious mischief amount to piratical 

violence.”57 The appellate Court found that this holding of the first instance “runs afoul of the 

UNCLOS itself, which prohibits “violence . . . against another ship” and “violence . . . against 

persons or property.””58 On the means used by the Sea Shepherd to prevent whaling, the Court of 

Appeals also commented that “You don’t need a peg leg or an eye patch. When you ram ships; 

hurl glass containers of acid; drag metal-reinforced ropes in the water to damage propellers and 

rudders; launch smoke bombs and flares with hooks; and point high-powered lasers at other 

                                                 
54 In this regard, see Collins and Hassan suggesting that threatened violence could be characterized as an act of 

violence under Article 101 if the term is interpreted broadly – Collins and Hassan, supra note 44, at 96.  
55 See D. Guilfoyle, SHIPPING INTERDICTION AND THE LAW OF THE SEA (Cambridge University Press, 

2009) [hereinafter “Guilfoyle, Shipping Interdiction”], 42-43 (“The words ‘[a]ny…act’ were clearly intended to 

broaden, not narrow, the range of conduct captured by the definition”).  
56Inst. of Cetacean Research v. Sea Shepard Conservation Soc'y, 708 F.3d 1099 (9th Cir. 2013), amended by 725 

F.3d 940 (9th Cir. 2013) [“Sea Shepherd Case”]. 
57 Id.   
58 Id. 
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ships, you are, without a doubt, a pirate, no matter how high-minded you believe your purpose to 

be.”59 The Court therefore rejected Sea Shepherd’s argument that to meet the standards of the 

piracy definition, a high threshold of violence must be met.  

 

2.2.2. “committed for private ends” 

One of the most controversial and potentially consequential elements of the crime of piracy as 

defined by UNCLOS is the requirement that the illegal acts of violence shall be “committed for 

private ends.”60 

There should be little doubt that the phrase “for private ends” is an element of the offence 

of piracy.61 The term, however, is not defined in UNCLOS or the HSC.62 Scholarly debate 

generally presents two points of view regarding the interpretation of this phrase.63 The first 

focuses on the distinction between private as opposed to politically motivated acts, and it often 

considers “private ends” to mean pecuniary goals. According to this view, the interpretation of 

private ends will rely primarily on the subjective appreciation of the offender.64 The most 

                                                 
59 Id.   
60.UNCLOS, art. 101(a). 
61 See Mauritius Cause No. 850/2013, supra note 49, ¶ 107 (the court stating that “We are of the view that ‘for 

private ends’ is an element of the offence of ‘act of piracy’ similar to ‘illegal act of violence’, ‘high seas’ and 

‘directed against [the MSC Jasmine]’”). Though the decision of the Intermediate Court was overturned by the 

Mauritius Supreme Court, the latter held the point on the ‘private ends’ element as an element of the offence (“It is 

common ground that “for private ends” is a constitutive element of the offence of piracy under customary 

international law and under article 101 of UNCLOS”) – see Director of Public Prosecutions v. Ali Abeoulkader 

Mohamed & ORs, 2015 SCJ 452, P. 15, 18 December 2015. 
62 Dutton, MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE, supra note 31, at 

74. 
63 TANAKA, supra note 48, at 355–56. 
64 Id. at 355. 
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significant result of applying that approach is the exclusion of all acts of maritime terrorism from 

the scope of UNCLOS definition. Indeed, it has been argued that attacks of shipping for political 

reasons are automatically excluded from the definition of piracy.65 

Conversely, the second interpretive approach is based on an objective test which 

distinguishes the term “private” from the term “public” (in the meaning of state sanctioned acts), 

thereby viewing all acts of violence that lack a State’s authority as those committed for “private 

ends” within the meaning of Article 101.66 According to this view, where State involvement 

exists, the act will not be considered piracy, even if it is aimed at enriching the government that 

authorized the attack.67 

For both legal and policy reasons, the latter point of view appears to have the better 

argument. The understanding of the term “private” – as opposed to “public” or “official” – 

                                                 
65 Malcom Shaw, International Law 615 (6th ed. 2010); Shearer, supra note 26, ¶ 16. 
66 Tanaka, supra note 48, at 355–56; Guilfoyle, Shipping Interdiction, supra note 55, at 36–37. This approach can be 

seen in earlier writings, as well. See, e.g., Pearce Higgins, Hall’s International Law 310–11 (8th ed. 1924) 

[hereinafter Hall]. In Hall, it was stated that all acts of piracy have one thing in common, namely that “they are done 

under conditions which render it impossible or unfair to hold any State responsible for their commission.” Id. 

Accordingly, a “pirate either belongs to no State or organized political society, or by the nature of his act he has 

shown his intention and his power to reject the authority of that to which he is properly subject.” Id. When the 

“distinctive mark of piracy is seen to be independence or rejection of state or other equivalent authority,” definitions 

are inadequate because they only embrace “depredations or acts of violence done animo furandi.” Id. “[A] 

satisfactory definition must expressly exclude all acts by which the authority of the State or other political society is 

not openly or by implication repudiated.” Id. Support to this interpretation of the ‘private ends’ element can also be 

drawn from the decision of the Mauritius Supreme Court in the case of Ali Abeoulkader Mohamed & ORs (the 

Court stating that “This element [‘private ends’] is in contra distinction with acts which are undertaken for the 

State”) - Ali Abeoulkader Mohamed & ORs, supra note 61, P. 18.  
67 See Eugene Kontorovich, Yes, Sea Shepherd Engages in Piracy under International Law, THE VOLOKH 

CONSPIRACY, (Feb. 27, 2013, 12:22PM), http://www.volokh.com/2013/02/27/yes-sea-sheperd-engages-in-piracy-

under-international-law/. 
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corresponds to other areas of international law.68 More specifically for the law of the sea 

purposes, it is in line with the overall approach of the piracy section in UNCLOS, which 

excludes state sanctioned activities from the scope of the definition69 while making no reference 

to a possible distinction between private and politically motivated acts. In that regard, the 

“private ends” element is not simply overlapping with the “private ship” requirement of Article 

101, as has been suggested70 since it ensures that private ships or aircrafts operating upon the 

authorization of a state shall not be qualified as pirates; rather, these acts of “privateering” may 

generate state responsibility.71  

The private/public test is further supported by the commentary of the ILC to the articles it 

adopted on the law of the sea, which served as the basis for the HSC. The ILC stated that “[T]he 

                                                 
68 Cf. the area of immunity of state officials from criminal jurisdiction and the test defined by the International Court 

of Justice in the “Arrest Warrant” case, distinguishing between acts of officials committed in the context of 

exercising public duties (therefore subject to immunity) as opposed to acts committed in “private capacity” – see 

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of The Congo v. Belgium), Judgment, 

I.C.J. Reports 2002, para. 61. The distinction between acts committed in private capacity – as opposed those in 

public (or official) capacity – is common in other aspects of immunity under international law. 
69 See the reference to private ship or aircraft in Article 101(a) as well as the inclusion in that term of governmental 

ships or aircraft whose crew has mutinied (Article 102).  
70 See Tanaka, supra note 48, at p. 355 (stating that “[A]ccording to this [the private/public view], in essence, the 

private ends requirement seems to overlap with the private ship requirement”).  
71 See Article 5 of the ILC Draft Articles on State Responsibility, according to which the conduct of a person or 

entity which is not an organ of the State but which is empowered by the law of that State to exercise elements of the 

governmental authority shall be considered an act of the State under international law, provided the person or entity 

is acting in that capacity in the particular instance. See also Guilfoyle, Shipping Interdiction, supra note 55, at 37 

(noting that the essence of piratical acts is that it neither raises immunity of states nor engages state responsibility); 

Papastavridis, supra note 40, at 164 (noting that “Historically, the requirement that a pirate act has to be committed 

for ‘private ends’ has its origin in the distinction between piracy and privateering”). The view that privateering is 

ought to be excluded from the definition of piracy is also supported by the Commentary to the Harvard Research 

Draft and the position expressed by the Special Rapporteur of the ILC referring to the “private ends” requirement – 

see M. Halberstan, Terrorism on the High Seas: The Achille Lauro, Piracy and the IMO Convention on Maritime 

Safety, 82 Am. J. Int'l L. 269 1988, p. 278 and 280.  
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intention to rob (animus furandi) is not required. Acts of piracy may be prompted by feelings of 

hatred or revenge, and not merely by the desire for gain.”72 Thus, the subjective motivation 

behind the act and the fact that the perpetrator seeks goals other than pure pecuniary gain do not 

exclude the act from being considered as piracy.   

No less important, by presenting a clear and objective criterion to be applied, the 

private/public test prevents speculations and difficult assessments where the motives are mixed 

and not transparent.73 In contrast, applying the subjective private/political test can result in 

completely different outcomes of criminal proceedings, for instance where an individual who 

belongs to a group that carried out a piratical attack confesses that his main goal was financial 

gain (hence a pirate under the subjective test), while his fellow to the attack contends that a 

desire to change the political system was paramount in his case, hence potentially excluding his 

acts from the piracy definition.74 Moreover, any identifiable political goal – remote as it is from 

the actual acts and the demands posed by the attackers – might exclude a case from the scope of 

the definition under the private/political test, thereby undermining the international efforts to 

curb illegal acts of violence at sea. As shown in the context of Somalia, possible political 

motivation – specifically, Somalis’ disgruntlement with illegal fishing and dumping in Somali’s 

                                                 
72 ILC, commentary to article 39, [1956] II YbILC, 282. 
73 See Kontorovich, supra note 67.  
74 See similarly Douglas Guilfoyle, Piracy Off Somalia: UN Security Council Resolution 1816 and IMO Regional 

Counter-Piracy Efforts, 57 Int’l&Comp. L. Q. 690 2008, at 699 [hereinafter “Guilfoyle, UN Security Council 

Resolution 1816”] (noting that “if the view that politically motivated violence cannot be piracy is correct then 

Somalians attacking shipping beyond territorial waters have a simple defence. They may claim to be acting as civil 

war insurgents and not for private gain, or to be fulfilling a necessary public function in the absence of effective 

government by preserving fishing grounds from foreign over-exploitation”).    
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waters – had no impact on the position of the UNSC and the International Maritime Organization 

(IMO) in viewing the acts as piracy under international law.75 

The private/public test is also supported by the primary policy reasoning for criminalizing 

the act of piracy, namely for the purpose of “protecting the freedom of navigation and the safety 

of persons upon the high seas.”76 This test better corresponds to the need to adopt a broad 

interpretation to the piracy definition and can prevent a situation where individuals who 

committed acts of violence on the high seas will go unpunished or shall escape States jurisdiction 

due to their alleged subjective motivation.  

In that respect, the private/public test has proven useful in addressing violent acts at sea 

referred to as “eco-terrorism”. In one reported case before a national court, the Belgian court 

found that Greenpeace protestors, who took violent action against a Dutch vessel in international 

waters ‘in support of a personal point of view’ committed an act of piracy.77 Their motive – a 

‘personal point of view,’ which does not aim at obtaining pecuniary gain and could have very 

well been regarded as a political motive (in the broader sense of the term), was thus not 

considered as a reason to exclude the act from the scope of the definition. 

A similar position was held by the U.S. Court of Appeals in the “Sea Shepherd Case.” 

The appellate court dismissed the conclusion of the first instance according to which “private 

ends” under Article 101(a) of UNCLOS meant actions that led to “financial enrichment.” The 

Court concluded that the private ends requirement often refers to matters of a personal nature 

that are not necessarily related to finance. Further, it found “rich history of piracy law, which 

defines acts taken for private ends as those not taken on behalf of a state.” The Court concluded 

                                                 
75 See Guilfoyle, id, at 699.  
76 Guilfoyle, Shipping Interdiction, supra note 55, at 38.  
77 Castle John v. NV Mabeco (Belgium, Court of Cassation, 1986) 77 ILR 537.  
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that because someone believes their actions serve the public good is not enough to render their 

ends public.78  

The private/political distinction is also less convincing from the standpoint of 

international cooperation, which is at the heart of the UNCLOS piracy section:79 In the field of 

extradition and mutual legal assistance (MLA), the scope of the political offence exception, 

which may serve as a legitimate reason for denying a request for cooperation80 has significantly 

narrowed in recent decades. It is well-accepted today that an individual who committed a violent 

act cannot rely on political or ideological motives to justify the act81 and that the political offence 

exception may not be invoked in such a case to deny extradition or MLA requests.82 

                                                 
78 See “Sea Shepherd Case”, supra note 56. For a different view, excluding eco-terrorism from the piracy definition, 

see Hugh Williamson, New Thinking in the Fight Against Marine Piracy: Financing and Plunder Pre-Empting 

Piracy Before Prevention Becomes Necessary, 46 Case W. Res. J. Int'l L. 335, 337-8, 2013 (The author’s view 

reflects the subjective test by specifically excluding environmental activism (ecoterrorism) from the contours of the 

piracy definition for the purpose of his study).  
79 See Article 100, UNCLOS. 
80 See Article 3(a) of the United National Model Treaty on Extradition, A/RES/45/116 (14 December 1990); Article 

4(b) of the United Nations Model Treaty on Mutual Legal Assistance, A/RES/45/117 (14 December 1990). “Pure” 

political offences such as prohibited speech, for which extradition/MLA request may be denied, would in any event 

fall outside the definition of piracy since they will not meet the first element of committing an act of violence or 

depredation.  
81 See also Guilfoyle, Shipping Interdiction, supra note 55, at 42 (stating that “as seen in international treaty 

practice, a violent act’s political motivation should not be seen as relevant to its characterization as an ordinary law 

crime”). 
82 See Revised Manuals on the Model Treaty on Extradition and on the Model Treaty on Mutual Assistance in 

Criminal Matters, Para. 42, available at https://www.unodc.org/pdf/model_treaty_extradition_revised_manual.pdf 

(stating that “The same degree of international acceptance cannot be found with respect to refusals to extradite based 

upon the political offence exception when the conduct in question is violence committed for asserted political goals, 

and which therefore contains all of the elements of common crimes such as bombing and murder. The history of the 

political offence exception is an interesting study in the progression of efforts to accommodate legitimate political 

change, while increasingly denying sanctuary to perpetrators of violence… international law and public opinion are 

becoming progressively more intolerant of political violence, and treaty provisions to an increasing extent exclude 
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Consequently, even if at its origins the definition of piracy was meant to exclude certain 

politically-motivated acts, a contemporary interpretation of Article 101, which reflects the 

changes under international law in the fields of extradition and MLA, the importance of 

international cooperation, and the general view of UNCLOS as a living document83 would render 

a test based on the subjective (or political) motivation of the offender inadequate and obsolete.  

To conclude, the interpretation of the “private end” element through the application of a legal 

test that distinguishes between private as opposed to public (in the meaning of state sanctioned) 

acts is a sound approach from both legal and policy perspectives. If this test is indeed 

implemented, it would also avoid the need to amend Article 101(a) to include politically-

motivated acts of violence, as has been proposed in the past84 since such acts already fall within 

the scope of the definition. 

 

  

                                                                                                                                                             
violent conduct from the benefit of the exception”). In the field of counter-terrorism, this approach was reflected in 

recent international conventions such as the International Convention for the Suppression of the Financing of 

Terrorism, Dec. 9, 1999, TIAS No. 13,075, 39 ILM 270 (2000) [the “Terrorism Financing Convention”]. Article 6 

of the Convention provides that “[E]ach State Party shall adopt such measures as may be necessary, including, 

where appropriate, domestic legislation, to ensure that criminal acts within the scope of this Convention are under no 

circumstances justifiable by considerations of a political, philosophical, ideological, racial, ethnic, religious or other 

similar nature.” Article 14 explicitly excludes the offences defined by the Convention from the scope of the political 

offence exception for purposes of extradition or MLA. See similarly Articles 6 and 15 of the International 

Convention for the Suppression of Acts of Nuclear Terrorism New York, adopted by the General Assembly of the 

United Nations on 13 April 2005. 
83 Tanaka, supra note 48, at 3(“like international human rights law and international environmental law, the law of 

the sea is a dynamic field of international law”).  
84 Cf. Note: The Achille Lauro Incident, supra note 17. 
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2.2.3. “by the crew or the passengers of a private ship or a private aircraft” 

This element aims at excluding from the scope of the definition attacks carried out by 

governmental ships or aircrafts. The discussion over viewing attacks by warships as piratical acts 

was revived following German submarine attacks during World War I and the sinking of neutral 

ships by unidentified submarines during the Spanish Civil War.85 This gave rise to the Nyon 

Accord of 1937, which analogized such attacks with acts of piracy.86 The ILC, in its preparatory 

work on the HSC, rejected this analogue, noting in its commentary that “it is of the opinion that 

such treaties do not invalidate the principle that piracy can only be committed by private 

ships.”87  

At the same time, the 1956 ILC Report introduced in its article 40 (equivalent to Article 

102 of UNCLOS) the concept of viewing an attack by a governmental ship or aircraft, whose 

crew has mutinied and taken control of the ship or aircraft, as assimilated to acts of piracy in the 

meaning of Article 101. This corresponds to the view that so long as the governmental ship or 

aircraft is no longer under the government’s control, it is perceived as a private one and hence an 

attack carried out by such a vessel falls within the definition of piracy.88 It further supports those 

advocating for the view that the “private ends” element is met when an act is not sanctioned by 

                                                 
85 Note: The Achille Lauro Incident, supra note 17, at 736 (fn 56).  
86 International Agreement for Collective Measures Against Piratical Attacks on the Mediterranean by Submarines, 

signed September 14, 1937, 1937 Gr. Brit. T.S. No. 38 (Cmd. 5568). 
87 1956 ILC Report, supra note 23, commentary to draft article 39.   
88 1956 ILC Report, commentary to draft article 40 (indicating that “the article ceases to apply once the mutiny has 

been suppressed and lawful authority restored”). In that respect, see also Omer Elagab, Somali Piracy and 

International Law: Some Aspects, 24 Austl.&N.Z. Mar.L.J. 59 2010, at 62 (“One can imagine, however, that this 

restriction [on attacks by governmental ships or aircrafts] must be waived in a situation where a state-owned ship or 

aircraft has been taken over and employed for piratical purposes”). 
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States’ authorities.89 Situations that do not fall under the exception provided for in Article 102, 

that is where the attack is considered to be carried out by a governmental vessel, will be a matter 

of State responsibility rather than the law of piracy.90  

The term “ship” is not defined in UNCLOS but it calls for a broad interpretation that 

includes all types of marine vessels. Thus, for example, motorboats or speedboats should be 

considered as falling within this term.91 In contrast, attacks carried out from a fixed installation 

are unlikely to meet the definition.92 It is also suggested that the term “crew” should be 

interpreted broadly to include individuals operating an unmanned vessel or aircraft (e.g. a drone) 

attacking another vessel or aircraft.93  

One challenge related to criminal prosecution of Somali piracy arose with regard to the 

difficulty in identifying the role of each suspect, for instance who among the suspects actually 

participated in the illegal act of violence (e.g. shooting against the attacked vessel). In cases 

                                                 
89 See above discussion on the “private ends” element; see also Kontorovich, supra note 67 (stating that “[T]he 

“private” ends requirement of the UNCLOS Art. 101 (which defines piracy) has to be read in conjunction with Art. 

102, which distinguishes between “warship” or “government ship” – which cannot commit piracy while under 

governmental control and “private” ships, which are the kind that can be pirates. Thus “private” clearly means “non-

governmental,” rather than selfish or not selfish”). 
90 Douglas Guilfoyle, WG2 Compendium, supra note 29, at 3.  
91 See Kashubsky, supra note 19, at 170.  
92 See Kashubsky, idem; See also further discussion below on whether an attack against offshore installations may 

be considered as piracy. If, as has been argued, attacks against such installations may be considered piracy where the 

installation was in motion, a similar approach should be applied to attacks carried out from an installation that was 

moving at the time the piratical act took place.  
93 If the individual operating the unmanned vessel or aircraft is not found on the high seas during the attack (e.g. he 

operates a drone from the shore), this might raise doubts on the existence of a piracy offence within the meaning of 

Article 101(a) – see further discussion regarding the ‘high seas’ requirement infra Part 2.2.4. If concluded that the 

‘high seas’ requirement is essential with regard to the location of the attacking vessel or its crew, then the individual 

operating the unmanned vessel or aircraft may be held responsible for piratical acts under Article 101(b), namely as 

voluntary participants “in the operation of a ship or of an aircraft with knowledge of facts making it a pirate ship or 

aircraft” – see further discussion infra Part 2.3.2.  
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before the courts of Seychelles, the court addressed this challenge through applying a concept of 

‘common intention’ ascribed to a Piracy Action Group (“PAG”), namely a group of perpetrators 

of whom all members can be equally guilty of piracy in the meaning of Article 101(a).94 For 

example, in the ‘Talenduic’ case all defendants were charged with piracy based only on 

circumstantial evidence since no link could be established between each individual and a 

particular action. The court nonetheless convicted all defendants for piracy (equivalent to Article 

101(a)) after concluding that there was a “division of labor between all suspects, but all aimed at 

one common result.”95 Similarly, in a more recent case of ‘Nave Atropos’ before Seychelles 

Supreme Court, the Court held that based on the doctrine of ‘common intention’, “when more 

than one person are involved in the commission of an offence there can be equal participation or 

                                                 
94 The PAG concept, based on Seychelles Criminal Code, can be compared with the paradigm of Joint Criminal 

Enterprise employed by international tribunals such as the International Criminal Tribunal for the Former 

Yugoslavia (ICTY). Comparison can also be made to the notion of “organized criminal group” as defined in Article 

2(b) of the United Nations Convention against Transnational Organized Crime, Nov. 15, 2000, T.I.A.S. No. 13,127, 

2225 U.N.T.S. 209 [UNTOC]. Though the PAG does not necessarily have to meet the requirement of UNTOC that 

the “organized criminal group” be a “structured group”, namely “a group that is not randomly formed for the 

immediate commission of an offence” (Article 2(c), UNTOC), it appears that most if not all PAGs would meet that 

criterion.  
95 Republic v. Mohamed Ahmed Ise & Four Others ("Talenduic"), Judgment, Crim. Side No. 75 of 2010 (June 30, 

2011) (Seychelles), ¶ 37 (“[I]t is immaterial if the prosecution does not point out who specifically did what from the 

PAG [Piracy Action Group], as long as it is proved that an accused was party to the joint accomplishment of this 

criminal object, and that his will contributed to the wrong doing which in law makes him responsible for the whole 

crime as though performed by himself alone. Basically the evidence shows that there was a division of labor, but all 

aimed at one common result and for private ends. Others were maneuvering the skiff while some were firing, and 

those on the mother skiff taking care of the supplies and keeping a lookout to avoid any surprises. Therefore, each is 

equally culpable for the actions of his confederates”). The individuals were also convicted for voluntary 

participation in operating a pirate ship (equivalent to Article 101(b), UNCLOS). 
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unequal participation but what counts is not the degree of participation but the mindset of the 

participants.”96 

A different question is whether individuals operating a ‘mother ship’ can be considered 

as part of the “crew” for the purposes of Article 101(a). In the above mentioned ’Talenduic’ case, 

the three operators of the ‘mother ship’ were convicted for piracy (equivalent to Article 101(a)) 

in application of the ‘common intention’ doctrine. It appears, however, that a better approach 

would be to require for the purpose of Article 101(a) that the crew or passengers of the piracy 

vessel were those physically present on it or alternatively directly operating it (e.g. the “crew” of 

a drone). Accordingly, the crew or passengers of a “mother ship” that facilitate the piracy act 

should not be considered as pirates under sub-paragraph (a), though their participation in the 

criminal activity can be addressed under the other two sub-paragraphs of Article 101.97  

The distinction between the crew of the attacking vessel and that of the ‘mother ship’ was 

among the questions raised in the piracy case before the courts of Mauritius: The Intermediate 

Court (the first instance) concluded that while all the operators of the attacking skiff can be 

viewed as “co-authors”, those operating the whaler (the ‘mother ship’) can be considered, at best, 

as accomplices and can therefore be prosecuted only as aiders and abettors (equivalent to Article 

101(c)). The problem that arose was that there was no evidence as to who among the 12 

defendants was on the skiff at the material time so as to be sure that they were co-authors and not 

“mere” facilitators. The Intermediate Court therefore concluded that “it would be most 

unreasonable and unfair to find all twelve accused parties guilty as co-authors when we have 

                                                 
96 Republic v. Mohammed Ali Hussein and Four Others (“Nave Atropos”), Judgment, COCR6/2014, (June 10, 

2016) (Seychelles), ¶ 57. 
97 See discussion infra regarding sub-paragraphs (b) and (c).  
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clear evidence that not all of them formed part of the illegal act of violence, since some were in 

the whaler at significant distance from the skiff.”98  

On appeal, however, the Supreme Court held differently, concluding that the Intermediate 

Court erred in suggesting that the occupants of the ‘mother ship’ were accomplices at best and in 

requiring the prosecution to identify the role of each suspect. In the view of the Supreme Court, 

all are to be considered as ‘co-authors’, whose participation was necessary for the commission of 

the offence.99 The reversal by the Supreme Court has critical implications beyond the particular 

case: It has been correctly noted that had the decision of the Intermediate Court stood, “it would 

mean that a positive identification of exactly who performed each role would be necessary where 

suspected pirates were apprehended in 2 or more vessels, as is generally the case when operating 

far from shore. Such identifications would be next to impossible in practical conditions.”100 

 

2.2.4. “directed…(i) on the high seas…(ii) in a place outside the jurisdiction of any 
State” 

This segment of the definition concerns the geographical scope of the offence. It was meant to 

distinguish piracy from acts committed in an area subject to state’s jurisdiction, including its 

                                                 
98 See Mauritius Cause No. 850/2013, supra note 49, ¶ 84. 
99 See case of Ali Abeoulkader Mohamed & ORs, supra note 61, P. 10 (“If the evidence and version of the 

prosecution are retained, it is amply proved that the occupants of the whaler [the ‘mother ship’] and those of the 

skiff had to act together to carry out the PAG and they were on a ‘common enterprise’, the participation of each 

member of the group being essential to the commission of the attack. In view of the nature of the operation on the 

high seas and the involvement of each member of the group, be it on board of the whaler or the skiff, in the 

perpetration of the alleged attack, they could only be co-authors and not mere accomplices. The trial Court erred in 

concluding that the occupants of the whaler are “at best accomplices…”) 
100 See Charlie Brown, Recent Piracy Decision in the Supreme Court of Mauritius, Jan. 5, 2016, available at 

https://www.linkedin.com/pulse/recent-piracy-decision-supreme-court-mauritius-charlie-brown.  
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territorial sea,101 and to ensure that criminals directing attacks outside the jurisdiction of any state 

will neither be considered “outlaws” (in the meaning of “outside the law”102) nor beyond the 

reach of States that wish to bring them to justice. This criterion raises a number of interpretive 

challenges, which will be discussed in this Part and further below in this Chapter.103  

 

2.2.4.A. Questions arising from UNCLOS zoning system  
 
The first derives from the new zoning system of UNCLOS. Specifically, with the introduction of 

the Exclusive Economic Zone (EEZ), a question arises whether acts committed within this area 

may qualify as piracy within the meaning of Article 101(a). The piracy provisions are found in 

Part VII of the Convention, which concerns the “high seas.” Article 86, the first article of this 

Part, states that “the provisions of this Part apply to all parts of the sea that are not included in 

the exclusive economic zone, in the territorial sea or in the internal waters of a State, or in the 

archipelagic waters of an archipelagic State.”104 This might lead to the conclusion that acts of 

piratical nature committed within the EEZ do not meet the UNCLOS definition under article 

101(a)(i), thereby significantly limiting the geographical scope of the piracy provisions.  

It is widely-accepted, however, that this potential difficulty can be addressed through the 

application of article 58(2) of UNCLOS, according to which “Articles 88 to 115 and other 

                                                 
101 1956 ILC Report, supra note 23, commentary to draft article 39. UNCLOS lists areas that are deemed to be part 

of a state’s sovereign territory. See, e.g., UNCLOS, at art. 8 (a state’s internal waters and ports); UNCLOS, at art. 2 

(territorial sea of a state); UNCLOS, at art. 49 (archipelagic waters of a state); UNCLOS, at art. 34 (regarding parts 

of straits used for international navigation that are within the territorial sea of a state) 
102 See Nicholas Onuf, Forward, MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL 

GOVERNANCE, supra note 31, at xx (noting that “[I]n the 16th century and for a long time afterwards, pirates were 

treated as outlaws – outside the law, entirely beyond any public’s body jurisdiction”). 
103 Additional questions related to “dry land” piracy will be addressed infra Part 2.3.2. 
104 Article 86, UNCLOS.  
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pertinent rules of international law apply to the exclusive economic zone in so far as they are not 

incompatible with this Part.”105 Considering that the rights conferred upon States in the EEZ 

concern only the management of natural resources,106 the piracy provisions and their enforcement 

a priori appear to be compatible with the EEZ provisions.107 

In the U.S. v. Ali case, the Court of Appeal found that Article 86 does not impose a strict 

high seas requirement on all provisions in Part VII of UNCLOS as this would have resulted in 

numerous redundancies throughout UNCLOS where the high seas requirement is mentioned in 

addition to article 86 (e.g. in article 101(a)).108 Article 86, the Court held, “makes the most sense 

as an introduction to Part VII, which is titled “High Seas”, and not as a limit of jurisdictional 

scope.”109 A similar conclusion of viewing the EEZ as part of the ‘high seas’ for the purpose of 

the piracy section was reached by the courts of Seychelles.110 

                                                 
105 Article 58(2), UNCLOS.  
106 Article 6, UNCLOS. In that respect, see also Tanaka, supra note 48, at 6-7 (viewing the EEZ as a zone with 

“limited spatial jurisdiction”).  
107 See Collins and Hassan, supra note 44, at 97; Kashubsky, supra note 19, at 168; Guilfoyle, WG2 Compendium, 

supra note 29, at 2 (mentioning, however, that when acting in another States’ EEZ a government vessel engaged in 

suppressing piracy must have “due regard” for the coastal State’s rights as provided by Article 8(3), UNCLOS). See 

similarly T.A. Clingan Jr., THE LAW OF PIRACY, in PIRACY AT SEA (Eric Ellen, Ed. 1989), 170, quoted in 

Menefee, Jamaica Discipline, supra note 25, at 146, fn. 88 (explaining that “since enforcement against a pirate, in 

normal circumstances, could not be viewed as impinging upon any rights reserved to the coastal states, the law of 

piracy in the EEZ must be viewed as identical to those applying beyond”). The position according to which the 

geographic scope of article 101(a) should be read to include the exclusive economic zone of any State is also 

supported by IMO – see IMO, Circular Letter Concerning Information and Guidance on Elements of International 

Law Relating to Piracy, Annex, Uniform and Consistent Application of the Provisions of International Conventions 

Relating to Piracy, 21, IMO Circular Letter No. 3180, LEG 98/8 (May 17, 2011) [hereinafter “IMO Circular 

Letter”].  
108 United States v. Ali, 718 F.3d 929, 941–42 (D.C. Cir. 2013). 
109 id.  
110 See the ‘Topaz’ case, supra note 49, ¶ 57 (the court concluded that the EEZ is essentially concerned with 

resources and therefore that “others than as regards resources, EEZ’s are counted as the high seas”). This position 
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In the piracy case brought before the Mauritius Court, the court of first instance (the 

Intermediate Court) held that under Mauritian law, the ‘high seas’ includes only the Mauritius 

EEZ. Since in that case the attack had taken place in the Somali EEZ and not the Mauritian EEZ, 

the Court found that the prosecution had failed to satisfy the “high seas” requirement under 

Mauritian law.111 This conclusion was sharply criticized112 and was overturned on appeal by 

Mauritius Supreme Court, which held that the EEZ is indeed part of the ‘high seas’.113  

A similar reasoning to the one of the EEZ applies with regard to the “contiguous zone”, 

namely the marine space contiguous to the territorial waters where a State may exercise the 

control necessary to prevent or punish infringement of its customs, fiscal, immigration or 

sanitary laws and regulations within its territory or territorial sea.114 This zone confers upon 

States only limited enforcement jurisdiction with regard to the aforementioned laws and 

therefore has no implications for the question of piratical acts that occur outside the territorial 
                                                                                                                                                             
was reiterated in the case of the Republic v. Dahir ("Happy Bird'), Judgment, IT 22-25, Crim. Side No. 7 of 2012 

(July 31, 2012) (Seychelles), ¶ 7 (the court rejected the defendants’ argument that the alleged attacks took place in 

the EEZ of Oman and therefore not on the ‘high seas’).  
111 See Mauritius Cause No. 850/2013, supra note 49, ¶ 93.  
112 Cf. the following comment: “The ruling in relation to the “high seas” does seem remarkable. Clearly pirates 

being brought by foreign navies accused of attacks near Somalia or elsewhere in the Indian Ocean are most likely to 

have committed a piracy attack outside the Mauritian EEZ – but trying those pirates in Mauritius is precisely the 

reason for the agreement with Mauritius.” - See Mauritian Piracy Trial, 21 November 2014, available at 

http://www.waltonsandmorse.com/mauritian-piracy-trial/. 
113 See case of Ali Abeoulkader Mohamed & ORs, supra note 61, P. 7 [the Supreme Court concluding with regard to 

the ‘high seas’ requirement that “Since articles 100 to 107 of UNCLOS deal with piracy and its repression, pursuant 

to article 58(2), the provisions regarding piracy and its repression are expressly stated to apply to the exclusive 

economic zone which a coast state may claim. We agree therefore with the submission made on behalf of the 

appellant to the effect that the accepted definition of the high seas in international law is that it includes the EEZ for 

the purposes of repressing and prosecuting piracy. The high seas therefore start outside the territorial seas i.e. at a 

point that is 12 NM from the baseline of the coastal state”]. In addition to this important general conlusion, the 

Supreme Court also noted that at the time the piratical attack took place, Somalia had no EEZ.   
114 Article 33(1), UNCLOS.  
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waters. This conclusion in supported by Article 111(1), UNCLOS, concerning “hot pursuit”: The 

provision allows coastal states to carry out the “hot pursuit” after a foreign ship which was 

within the contiguous zone only when “there has been a violation of the rights for the protection 

of which the zone was established.”115    

In conclusion, it appears safe to conclude that despite the rezoning introduced by 

UNCLOS, for the purpose of the definition of piracy under part (i) of Article 101 the concept of 

the high seas area has not changed, namely it includes the entire area that stretches seaward 

beyond territorial waters.116  

 

2.2.4.B. Different scenarios related to the high seas requirement 
 
No less intriguing is the question whether the “high seas” condition is met only where both the 

attacking and the attacked vessels (or aircrafts) are found on the high seas. At first glance, this 

question may appear as somewhat academic since most known piracy attacks had involved 

boarding or similar physical interaction between two vessels found outside territorial waters, 

hence fulfilling the “high seas” requirement for both vessels. Indeed, the view of classical 

piratical acts traditionally divided them into two groups, namely those occurring entirely on the 

high seas, thereby constituting piracy, and those occurring entirely within the area subject to a 

coastal state jurisdiction, frequently referred to as “armed robbery against ships” or “armed 

robbery at sea”.117 This traditional view was also reflected in the ILC commentary to the articles 

                                                 
115 Article 111(1), UNCLOS. 
116 While, for the purposes of defining piracy, the concept of the “high seas” has not changed in UNCLOS, in 

practical terms the geographical scope has changed with the expansion of the breadth of the territorial waters from 

the previously 3-mile limit to the 12-miles limit (Article 3, UNCLOS).   
117 See further discussion with regard to acts of piratical nature committed in areas under states’ jurisdiction infra 

Part 2.6. 
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it adopted on the law of the sea, where the ILC stated that “Piracy can be committed only on the 

high seas or in a place situated outside the territorial jurisdiction of any State, and cannot be 

committed within the territory of a State or in its territorial sea.” 118 With regard to the latter case, 

the ILC noted that “despite certain dissenting opinions, where the attack takes place within the 

territory of a State, including its territorial sea, the general rule should be applied that it is a 

matter for the State affected to take the necessary measures for the repression of the acts 

committed within its territory.”119  

Nonetheless, with the advancement of modern technology, one cannot exclude a 

hypothetical situation where, for example, the perpetrator is found in territorial waters and 

through the use of threats (e.g. via radio communication) combined with violent acts (e.g. 

shooting a long-range missile) he forces a vessel on the high seas to give up its cargo. Similarly, 

this scenario may occur in the opposite direction, namely where the attacking vessel is on the 

high seas and the attacked ship is within an area subject to a coastal state jurisdiction. Altogether, 

there are five potential scenarios:  

(A) Both vessels/aircrafts are in an area subject to state jurisdiction (undoubtedly not piracy 

under Article 101(a));  

(B) Both vessels/aircrafts are on the high seas throughout the illegal act of violence or 

depredation (undoubtedly piracy under Article 101(a);  

(C) The attacked vessel/aircraft is on the high seas, the attacking vessel/aircraft is in an area 

subject to state jurisdiction;  

(D) The attacked vessel/aircraft is in an area subject to state jurisdiction, the attacking 

vessel/aircraft is on the high seas;  

                                                 
118 1956 ILC Report, supra note 23, commentary to article 39 [emphasis added]. 
119 Id [emphasis added]. 
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(E) The vessels/aircrafts, or one of them, move during the attack between the high seas and an 

area subject to state jurisdiction. 

From a pure jurisdictional standpoint, it may appear that only “scenario B”, describing 

the traditional form of piracy, may fall within the scope of Article 101(a) since in the other 

scenarios the coastal state may potentially exercise jurisdiction over the case. Such a narrow 

interpretation of Article 101(a), however, merits reconsideration.  

First, while issues of jurisdiction are at the heart of the UNCLOS piracy section, Article 

101 concerns a definition of the crime rather than a jurisdictional clause.120 Thus, the question of 

whether states may exercise universal jurisdiction depends on the outcome of the definitional 

assessment (i.e. whether the case constitutes piracy under Article 101). In addition and as 

previously noted, the interpretation of Article 101 has direct implications to piracy cases before 

national laws, whether in light of the direct incorporation of the UNCLOS definition or due to 

the indirect application through a reference of domestic laws to the “law of nations”. The 

interpretation of Article 101 may also be relevant to establish State responsibility and liability 

where allegations of wrongly exercising the ‘right of visit’ or of a wrongful seizure of a ship are 

made.121  

Further, the wording of the provision do not suggest a clear-cut answer as Article 101(a) 

does not state that the act shall be “committed” or shall “occur” on the high seas, which would 

have led to the conclusion that the entire act must take place on the high seas. Rather, the 

provision requires that the illegal acts shall be “directed, on the high seas, against another ship or 

                                                 
120 The matter of exercising jurisdiction (specifically – universal jurisdiction) is addressed in Article 105, UNCLOS.  
121 Articles 110 and 106, UNCLOS. The adequate grounds of exercising the ‘right of visit’ or of a seizure may 

therefore hinge on the interpretation of what constitutes piracy under Article 101. 
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aircraft…”122 This enables a possible broader interpretation of the provision according to which 

it may suffice that either the ship directing the attack or the ship against which the attack is 

directed shall be on the high seas.  

Moreover, assessing the abovementioned scenarios in light of the object and purpose of 

the provision,123 namely the importance of ensuring the freedom of navigation and the safety of 

persons and property upon the high seas, suggests that all scenarios that include a high seas 

component (i.e. “scenarios B-E”) can potentially be considered as piracy within the meaning of 

Article 101 and for the purpose of the piracy section as a whole. Indeed, it would certainly defeat 

the purpose and object of the piracy section if states will be prevented from exercising the 

powers allowed under UNCLOS, notably boarding the pirate ship or seizing it while it is on the 

high seas,124 where an innocent ship is targeted while navigating on the high seas (“scenario C”) 

or where a ship uses the high seas to attack innocent vessels elsewhere (“scenario D”).  

The mere fact that a coastal state may – and probably should – enforce its sovereign 

powers to prevent attacks directed from its territorial waters (“scenario C”) and to exercise its 

jurisdictional powers over offenders does not automatically entail that no piracy act has occurred. 

Indeed, a different conclusion will fail to address a situation where coastal or flag states are 

unwilling or unable to do prevent piracy and arrest suspects.125  

                                                 
122 Article 101(a), UNCLOS [emphasis added]. 
123 Vienna Convention on the Law of Treaties, Article 31(3), May 23, 1969, 1155 U.N.T.S. 331. 
124 Articles 110 and 105, UNCLOS.  
125 The inability of Somalia to combat piracy serves as an example for the difficulties found in scenario C and it led 

the UNSC to grant a special authorization to enter Somalian waters. Yet, the situation in Somalia is unique and that 

authorization is inapplicable elsewhere. Indeed, the UNSC explicitly affirmed that “the authorization provided in 

this resolution applies only with respect to the situation in Somalia and shall not affect the rights or obligations or 

responsibilities of member states under international law, including any rights or obligations under the Convention, 

with respect to any other situation, and underscores in particular that it shall not be considered as establishing 
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Furthermore, a review of the measures that are sanctioned by UNCLOS to suppress 

criminal activities show their shortcomings in addressing other scenarios described above. For 

example, the right to conduct “hot pursuit” under Article 111 of UNCLOS appears to be 

inapplicable to “scenario D”, namely where the pirate vessel directs its attack while on the high 

seas, since a precondition to exercising the right is that the pursuit “must be commenced when 

the foreign ship or one of its boats is within the internal waters, the archipelagic waters, the 

territorial sea or the contiguous zone of the pursuing State.”126   

The difficulty found in the “hot pursuit” doctrine under Article 111, UNCLOS, might 

perhaps be addressed through the doctrine of “constructive presence”, which allows a coastal 

State to carry out hot pursuit and arrest foreign ships that remain on the high seas but commit an 

offence within the territorial sea or the EEZ by using their boats.127 The rationale behind that 

doctrine is that while an act may have physically occurred outside a state's jurisdiction, the act is 

considered to have occurred within that state's jurisdiction if its effects are felt within that 

state.128 A coastal State can therefore potentially argue for the application of the doctrine where 

an attack is directed from the high seas against a ship located within the state’s territorial waters 

(“scenario D”). It seems, however, that the doctrine is limited to situations where a mother ship 

is located on the high seas and carries out an illegal activity within the territorial waters of a state 

                                                                                                                                                             
customary international law” – see UNSC Resolution 1816, 2 June 2008, S/RES/1816 (2008), para. 9. For a 

description of the few other cases where the UNSC authorized operations in a State’s territorial waters see R. 

McLaughlin, United Nations Mandated Naval Interdiction Operations in the Territorial Sea?, 51 Int'l & Comp. L.Q. 

249 2002. 
126 Article 111(1), UNCLOS.  
127 Article 111(4), UNCLOS; D P O'Connell, The International Law of the Sea, (Oxford University Press, Oxford, 

1982-1984) vol. 2 at 1092-1093; Tanaka, supra note 48, at 165.  
128 Randall Walker, “International Law of the Sea: Applying the Doctrine of Hot Pursuit in the 21st Century”, 17 

Auckland U. L. Rev. 194 2011, 206-207 (making a reference to O'Connell, idem).  
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using its own boats (“simple constructive presence”) or “other craft working as a team”129 

(“extensive constructive presence”). Applying it to the hypothetical “scenario D” described 

above may therefore be a stretch. Conversely, this doctrine can potentially be invoked for other 

situations, for example where a ship on the high seas uses a drone to attack a ship located in 

territorial waters.    

Be that as it may, in light of the preconditions for conducting hot pursuit and the general 

limitation on exercising jurisdiction on the high seas by countries other than the flag ship 

country, if an attack carried out under “scenario D” is not considered as piracy under Article 101, 

the attacking ship may continue to carry out similar attacks uninterruptedly since states may not 

exercise the rights of visit or seizure under UNCLOS.130  

With regard to “scenario E”, the difficulty in determining in real time whether the illegal 

act has been completed on the high seas or alternatively in territorial waters further supports an 

expansive interpretation which considered an attack of piratical nature as piracy under Article 

101 if the high seas element is at least partially fulfilled.  

In the U.S. v. Ali case, the Court of Appeal noted that Ali, whose role was to serve as the 

negotiator on behalf of the pirates, was on the attacked ship for only a brief period of “minutes” 

while it was on the high seas, and that otherwise “the ship traversed exclusively territorial waters 

                                                 
129 Article 111(4), UNCLOS.  
130 One possible exception is to allow intervention in such a case for the purpose of rendering assistance under 

Article 98, UNLOS. Yet, this provision is primarily aimed to cover distress as the consequence of a nature disaster 

or of a collision at sea. In that regard, see Rüdiger Wolfrum, Fighting Terrorism at Sea: Options and Limitations 

under International Law, at 4, available at 

http://www.itlos.org/fileadmin/itlos/documents/statements_of_president/wolfrum/doherty_lectire_130406_eng.pdf 

(noting that “[T]his possibility [i.e. applying Article 98 to piracy suppression] is a limited one, though. It does not 

embrace in general the mandate to suppress piracy in a particular area”).  
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while Ali was aboard.”131 As appears from the Court’s discussion of the case, this brief presence 

on the high seas did not satisfy the high seas requirement, thereby necessitating a discussion of 

“dry-land” piracy under Article 101(c) of UNCLOS.   

In the ensuing discussion of the case by the District Court, however, the Court held that 

piracy is “an offense that can continue once pirates have left the high seas, such that a defendant 

may aid and abet piracy even if no high-seas conduct occurred during or after his allegedly 

facilitative actions.” 132  

In reaching this conclusion, the Court found that “both the “explicit language” of 

UNCLOS 101(a) and the “nature” of the crime of piracy compel the conclusion that piracy under 

the law of nations is a continuing offense. UNCLOS does not limit piracy to discrete acts of 

violence and depredation, but extends the offense to acts of “detention” against a ship, or persons 

or property aboard that ship, as well. With the inclusion of acts of “detention” as piratical acts, 

the crime of piracy under the law of nations “necessarily becomes a continuing one”…For this 

reason…piracy as defined in UNCLOS and incorporated in 18 U.S.C. § 1651 is a continuing 

offense that is not necessarily completed the moment a perpetrator seizes another’s ship, or 

ceases attacking or plundering.”133  

The Court rejected Ali’s argument that when high seas conduct has ceased, the crime of 

piracy necessarily ceases with it. The Court noted that “the law of continuing offense does not 

                                                 
131 United States v. Ali, supra note 108. 
132 United States v. Ali, Memorandum Opinion, District Court for the District of Columbia, Criminal No. 11-0106, 

31 October 2013. As noted by the District Court, this question did not arise in the context of the discussion before 

the Court of Appeals.  
133 Id. 
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require that all elements of an offense be satisfied for that offense to continue. Instead, a 

continuing offense continues “until the ultimate illegal objective is finally attained.”134  

The Court continued by stating that “while high-seas conduct is what makes piracy a 

universal crime, high-seas conduct is not the pirates’ “ultimate illegal objective.” Instead, much 

like kidnappers, pirates’ “ultimate illegal objective” is the use of “illegal acts of violence or 

detention, or . . . depredation . . . for private ends”… Therefore, so long as the illegal acts of 

violence, detention, or depredation for private ends continue, the offense of piracy continues 

even after the perpetrators leave the high seas. And so long as the offense of piracy continues, a 

defendant can be convicted of aiding and abetting piracy even if he facilitates only non-high-seas 

acts of the principals.”135 

For the foregoing reasons, the Court concluded that “piracy under 18 U.S.C. § 1651 is an 

offense that continues beyond the high seas so long as the perpetrators continue to use “illegal 

acts of violence or detention, or . . . depredation . . . for private ends.” Accordingly, Ali may be 

convicted of aiding and abetting piracy if the government convinces the jury beyond a reasonable 

doubt that he intentionally facilitated the pirates aboard the CEC Future in their continued use of 

“illegal acts of violence or detention, or . . . depredation . . . for private ends,” regardless of 

whether the continued “illegal acts” he facilitated occurred on the high seas.”136 

The Court holding presents a broad interpretational approach of what constitutes piracy 

under Article 101(a). It can therefore support the view that situations such as of “scenario E” 

may constitute piracy under UNCLOS.  

                                                 
134 Id. 
135 Id.  
136 Id.  
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For purpose of clarification: Viewing acts of piratical nature which include some 

territorial waters aspects (i.e. “scenarios C-E”) as potentially constituting piracy under Article 

101 does not entail that states may exercise the rights conferred by UNCLOS (such as the right 

of visit under Article 110) in the territorial waters of another state. The proposed broad 

interpretive approach merely concerns the possible qualification of certain acts as piracy even if 

they do not possess the features of “classic” piracy (i.e. piratical acts occurring entirely on the 

high seas – “scenario B”).  The corresponding rights must be exercised in respect of other 

principles enshrined by UNCLOS.    

The suggestion to apply a broader approach in interpreting the high seas requirement can 

potentially address another interpretational difficulty that arose in the current fight against 

piracy: As counter-piracy operations focus on identifying, apprehending, and prosecuting the 

masterminds behind the attacks as well as those financing piracy, a question arose on how to 

address “dry-land” facilitators – namely those present only on land and not participating in the 

actual attack at sea. Specifically, the question is whether the “dry land” facilitators’ acts fall 

under the definition in Article 101(c) – therefore constituting piracy, or whether the individuals 

must be physically present on the high seas for the purpose of this provision. If, as proposed 

above, the high seas condition does not require the physical presence on the high seas of those 

that carry the actual attack (see in particular “scenario C”), it would be difficult to sustain an 

argument according to which the facilitators must be present on the high seas for the purpose of 

Article 101(c).137  

To conclude on this point, it is suggested that the high seas requirement should not be 

limited to the traditional concept of piracy, namely where both vessels are present on the high 

                                                 
137 See further discussion on “dry land” piracy infra Part 2.3.2. 
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seas throughout the illegal act of violence or depredation (“scenario B”). This approach can close 

the legal gap between “classic” piracy and acts of piratical nature committed entirely within 

territorial waters (“scenario A”). It also corresponds to the nature of the crime as a continuing 

offence, which can begin on the high seas and continue in territorial waters, as well as to the 

overarching goal of ensuring the freedom of navigation and safety on ships upon the high seas. 

Alternatively, if a narrower interpretational approach is adopted, the acts committed 

under “scenarios C-E” might be addressed by invoking other legal sources such as the SUA 

Convention,138 or through viewing the acts as constituting “armed robbery at sea”.139 Both 

solutions, however, have shortcomings: Notably, neither one provides for exercising universal 

jurisdiction in a manner akin to Article 105, UNCLOS. In addition, the offence of ‘armed 

robbery at sea’ is not defined in a binding international legal instrument.140  

 

2.2.4.C. The high seas requirement in the context of piracy off the coast of Somalia 
 
A different interpretational question concerns the situation in Somalia and the intervention of the 

UNSC: In this particular context, the UNSC, acting under Chapter VII of the UN Charter, 

authorized states that are “cooperating with Somalia’s Transitional Federal Government (TFG) 

in the fight against piracy and armed robbery at sea off the coast of Somalia, for which advance 

notification has been provided by the TFG to the Secretary-General,” to:   

                                                 
138 See, in that respect, Nance and Struett, Conflicting Constructions: Maritime Piracy and Cooperation under 

Regime Complexes, MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE supra 

note 31, 134-5 (noting that the SUA Convention extends the territorial applicability of UNCLOS). 
139 See discussion regarding acts of piratical nature committed in territorial waters infra Part 2.6.  
140 Reference to ‘armed robbery at sea’ is made in non-binding instruments such as the Djibouti Code of Conduct. 
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“a) Enter the territorial waters of Somalia for the purpose of repressing acts of piracy and armed 

robbery at sea, in a manner consistent with such action permitted on the high seas with respect to 

piracy under relevant international law; and 

(b) Use, within the territorial waters of Somalia, in a manner consistent with action permitted on 

the high seas with respect to piracy under relevant international law, all necessary means to 

repress acts of piracy and armed robbery.”141  

Thus, in application of this rather uncommon UNSC Resolution,142 actions such as 

boarding a suspected vessel or seizing it (Articles 110 and 105) may be carried out by 

“cooperating states” in Somalia’s territorial waters in the same way they would have been 

conducted on the high seas. Resolution 1816 does not, however, affect Somalia’s right to 

continue and exercise in Somalia’s territorial waters the jurisdictional powers conferred upon 

coastal states, for example for the purpose of conducting a “hot pursuit” of a piracy ship that left 

Somalia’s territorial waters.   

It has been argued that the authorization granted by Resolution 1816 “does not make the 

international law of piracy directly applicable in Somalian water.”143 This can lead to ambiguities 

related to the distinction between the authorization given by the Resolution to exercise 

enforcement jurisdiction (e.g. the right to seize the pirates ship), on the one hand, and 

prescriptive and adjudicating jurisdictions, on the other. 

                                                 
141 See S.C. Res. 1816, supra note 125, para. 7.  
142 The UNSC explicitly affirmed that “the authorization provided in this resolution applies only with respect to the 

situation in Somalia and shall not affect the rights or obligations or responsibilities of member states under 

international law, including any rights or obligations under the Convention, with respect to any other situation, and 

underscores in particular that it shall not be considered as establishing customary international law” – see S.C. Res. 

1816, idem, para. 9.   
143 Guilfoyle, UN Security Council Resolution 1816, supra note 74, at 696.    
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This author believes that the Resolution did not include any limitations on the powers that 

may be exercised “with respect to piracy under relevant international law.” The Resolution used 

non-restrictive terminology by sanctioning the use of “all necessary means to repress acts of 

piracy and armed robbery.” An interpretation that does not equate the powers conferred upon 

cooperating States by Resolution 1816 with those permitted on the high seas may defeat the 

purpose of the Resolution. Particularly, if States may only seize pirate ships (enforcement 

jurisdiction), but may not bring the suspects to trial before their courts in accordance with Article 

105 of UNCLOS (adjudicating jurisdiction), this might entail the release of piracy suspects since 

handing them over to face trial in Somalia has not been considered as a viable option.144 

Another question arises regarding the implications of Resolution 1816 for acts of piratical 

nature committed entirely within Somali waters. If such acts are considered only “armed robbery 

at sea” – as they would typically be in any other territorial waters145 – difficulties will arise in 

applying the piracy section of UNCLOS. For example, it would be difficult to argue for the 

application of the universal jurisdiction paradigm derived from Article 105, which is limited to 

piracy. It is also questionable whether many national laws criminalize armed robbery at sea 

carried out in territorial waters of other countries. Viewing piratical acts that take place in Somali 

waters as purely “armed robbery at sea” might therefore result in a situation where only Somalia 

would be in a position to prosecute those acts,146 an outcome that appears to contradict the spirit 

of the piracy Resolutions. 

                                                 
144 Id. at 697 (“[A]s a practical matter, given the limited capacity of the Somalian State, the interdicting State having 

custody will likely have the job of finding a forum to try the suspects.”). 
145 See discussion on acts of piratical nature committed in territorial waters infra Part 2.6.  
146 Note however that in certain instances, prosecution of piratical act committed entirely in Somali waters might 

potentially be carried out under the terms of Article 4 of the SUA Convention or Article 16 of UNTOC. 
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A different approach, however, would suggest that, with regard to acts of piratical nature 

committed in Somali’s waters – and notwithstanding the continuous jurisdictional powers of 

Somalia – Resolution 1816 blurred the distinction between the high seas and the territorial waters 

of Somalia.147 It can therefore be argued that the Resolution created a legal fiction according to 

which Somali territorial waters are viewed as also legally forming part of the high seas for the 

purpose of applying the piracy section of UNCLOS.148 This fiction would extend to counter-

piracy operations, related jurisdictional aspects (i.e. the application of universal jurisdiction for 

piratical acts committed in Somali’s waters), and the definition of piracy. Put differently, the 

authorization provided in Resolution 1816 may imply that an act of piratical nature committed 

entirely within Somali waters will be viewed as an act of piracy under Article 101 of UNCLOS 

and concomitantly as “armed robbery at sea” for Somalia. 

Such an interpretation would enable all States to exercise universal jurisdiction and 

prosecute individuals for the crime of piracy for acts committed within Somali’s territorial 

                                                 
147 See NATO General Rapporteur, The Growing Threat of Piracy to Regional and Global Security, ¶ 43, available 

at http://www.nato-pa.int/default.asp?SHORTCUT=1770 (“This measure [introduced by Resolution 1816] 

effectively abolishes the distinction between the high seas and territorial waters, and allows foreign navies engaged 

in counter-piracy operations to operate throughout the entire zone.”); Tullio Treves, Piracy, Law of the Sea, and Use 

of Force: Developments off the Coast of Somalia, 20 EUR. J. INT’L L. 399, 404 (2009) [hereinafter Treves, 

Developments]  (“The basic effect of these provisions . . . is to make the rules of international law concerning piracy 

on the high seas applicable also to territorial waters, inter alia permitting pursuit from the high seas into these 

waters, and clarifying that states acting under these rules within the territorial waters of Somalia may use ‘all 

necessary means.’”); Eric A. Heinze, “A Global War on Piracy? International Law and the Use of Force against Sea 

Pirates”, MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE, supra note 31, 55. 
148 It goes without saying, though, that the piracy Resolutions did not equate the high seas and Somali waters with 

regard to non-piracy-related aspects (e.g. natural resources). 
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waters.149 This broad approach, however, might support those arguing against the UNSC’s 

“legislation” or “adaptation” of UNCLOS.150  

 

2.2.4.D. Piratical act “in a place outside the jurisdiction of any State” 
 
A final point on the geographical element of the crime concerns part (ii) of the definition under 

Article 101(a): As indicated by the ILC in its commentary to the Draft Articles it adopted, the 

main purpose of this part was to prevent piratical acts committed on ownerless territories – such 

as on an island constituting terra nullius or on the shores of an unoccupied territory - from 

escaping all penal jurisdiction.151 It was mentioned that such ownerless territories do not refer to 

any area of sea at all since apart from the high seas – covered by part (i), there are no other parts 

of the sea that are 'outside the jurisdiction of any State'.152 It can therefore be argued that 

including part (ii) in a convention governing the law of the sea was conceptually wrong. A 

counter argument, however, will point to the fact that UNCLOS addresses other activities on 

land such as pollution from land-based sources.153 Be that as it may, part (ii) appears to have 

very little relevance to today’s world order, where it is practically impossible to find a territory 

that is not claimed by any State, perhaps with the exception of Antarctica.154    

 
                                                 
149 See Sandra L. Hodgkinson et al, Piracy: New Efforts in Addressing This Enduring Problem, 36 Tul. Mar L.J. 65, 

107 (2011-2012) (“There clearly exists sufficient authority under international law for nations to exercise criminal 

jurisdiction over pirates captured on the high seas and, pursuant to the relevant U.N. Security Council Resolutions, 

in the territorial waters of Somalia.”). 
150 See further discussion on the UNSC’s “legislative powers” infra Chapter 3. 
151 1956 ILC Report, supra note 23, commentary to article 39, 282.  
152 Kashubsky, supra note 19, at 167.  
153 Article 207, UNCLOS.  
154 See Jesus J, “Protection of Foreign Ships against Piracy and Terrorism at Sea: Legal Aspects” (2003) 18(3) 

International Journal of Marine and Coastal Law, 367, 377.   



56 

2.2.5. “against another ship or aircraft” 

The requirement that the action should be taken against another ship indicates that a trans-vessel 

operation must take place for piracy to occur,155 thereby reflecting the traditional view of piracy 

as an act carried out by bandits from their pirate ship against another ship.156 It therefore 

excludes acts committed on board of a ship and directed against the ship itself or its 

passengers.157 This includes acts of petty theft,158 mutiny, or internal seizures for a political goal 

by insurgents (e.g. the Santa Maria incident)159 or terrorist groups (e.g. the Achille Lauro case).  

While the ship or aircraft from which the piratical attack is launched must be a private 

one (or alternatively a governmental one whose crew has mutinied and taken control over it),160 

the victim ship/aircraft need not be.161 In the case of U.S. v. Dire, the pirates mistakenly attacked 

a U.S. navy frigate, having confused it for a merchant ship. This mistake, however, did not 

prevent their conviction for piracy.  

The reference to “ship” (or aircraft) as the only potential subjects of piracy suggests that 

similar attacks, where committed against other objects at sea, will fall outside the definition of 

piracy. Thus, for example, it appears that offshore installations such as an off-shore petroleum 

                                                 
155 Menefee, Jamaica Discipline, supra note 25, at 144.  
156 Collins and Hassan, supra note 44, at 100-101.  
157 1956 ILC Report, supra note 23, commentary to draft article 39, 282. This corresponds also to the definition of 

piracy under the Harvard Research Draft, according to which “If the act is connected with an attack which starts 

from on board ship, either that ship or another ship which is involved must be a pirate ship or a ship without national 

character.” 
158 Collins and Hassan, supra note 44, at 100.  
159 This incident concerns the seizure of a Portuguese cruise ship by Portuguese insurgents.  
160 Article 102, UNCLOS.  
161 Shearer, supra note 26, ¶ 15. 
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platform may not be considered as “ships” for the purpose of article 101(a).162 One potential 

exception may be a situation where the installation is in motion (e.g. is being relocated). This 

‘dual status’ approach has been espoused by IMO and potentially also be some international 

conventions.163 Yet, considering that off shore installations do not spend much time in motion, 

this exception – even if accepted – is unlikely to solve this shortcoming of the piracy definition 

in addressing the growing threat of attacks against oil platforms and similar installations.164  

On a different point, while part (i) of the definition under Article 101(a), referring to 

attacks committed on the high seas, explicitly mentions that the piratical attack must be directed 

at another ship/aircraft, in part (ii) of the definition, referring to attacks “in the place outside the 

jurisdiction of any State”, the word “another” was omitted. Though possibly a mere oversight in 

the drafting process, this difference can potentially lead to a conclusion that the “two ship” 

requirement pertains only to part (i). Although this distinction between the two parts of the 

definition appears to have little practical consequences in today’s world, it nonetheless creates a 

possible scenario where the exact same act (e.g. an internal seizure) may qualify as piracy if 

directed against a vessel “in the place outside the jurisdiction of any State” but not when directed 

against a vessel on the high seas.  

 

                                                 
162 Attacks against off shore installations may nonetheless be covered under other international instruments such as 

the 1988 Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the 

Continental Shelf, 10 Mar., 1988, 1678 UNTS 304 / [1993] ATS 11 / 27 ILM 685 (1988) [hereinafter “1988 

Protocol”]. 
163 Kashubsky, supra note 19, at 168.  
164 Kashubsky supra note 19, 164–65 (mentioning that between 2007 and 2012 at least six attacks took place in three 

different regions: four in the Gulf of Guinea, one near Tanzania, and one near India). 
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2.3. VOLUNTARY PARTICIPATION, INCITEMENT AND FACILITATION  

2.3.1. The inter-relation between sub-paragraphs (a)-(c) 

Both international and national criminal law systems criminalize acts carried out in support of an 

illegal activity. Yet, in general, a distinction is drawn between the primary perpetrators and those 

carrying out the accessory acts such as aiding or abetting the crime.165 At least at first reading, 

Article 101 of UNCLOS appears to present a different approach. To recall, it defines piracy as 

consisting of any of the following acts: 

“(a) any illegal acts of violence or detention, …; 

(b) any act of voluntary participation in the operation of a ship or of an aircraft with 

knowledge of facts making it a pirate ship or aircraft;  

(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) 

or (b).”166 

It therefore seems that the provision created three separate offences (though the third is 

linked to the first two), each of which is considered piracy. If this line of interpretation is 

adopted, under UNCLOS the supporting individuals are to be considered on an equal footing as 

the primary perpetrators.167 Thus, for example, a cook on a piracy ship, who acted voluntarily 

                                                 
165 See, for example, the Rome Statue of the International Criminal Court, which distinguishes between a person 

who commits a crime subject to the Court’s jurisdiction and a person who facilitates such a crime – see Article 

25.3(a) and Article 25.3(c) respectively of the Rome Statute of the International Criminal Court, Jul. 12, 1998, 2187 

U.N.T.S. 900 [hereinafter “the Rome Statute of the ICC”]. 
166 UNCLOS, Article 101.  
167 In that regard, see also UNSC Resolution 1976, which stated in Paragraph 15: “Individuals and entities who 

incite or intentionally facilitate an act of piracy are themselves engaging in piracy as defined under international 

law” – see UNSC Resolution 1976, S/RES/1976 (2011). See also the U.S. Hasan I case, where the court sustained 

the piracy charges against two defendants under subparagraphs (b) and (c). This was premised on the allegation 

“that they maintained the seagoing vessel [“mother ship”] from which the assault boat carrying [the other three 

defendants] was launched, while their coconspirators set out to attack the [target ship]” – see Hasan I, at 641. 
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with knowledge of the piratical nature of the ship, or an individual who provided the attackers 

with a ladder that was used to climb the targeted ship would both be considered as much a pirate 

as the individuals that actually carried out the illegal violent attack against another ship.168 The 

manner in which Article 101 is structured, namely defining each of the acts described in sub-

paragraphs (a)-(c) as “piracy”, can possibly serve as another indication that the main objective of 

the piracy section was to create a jurisdictional regime, which, through the application of 

universal jurisdiction, facilitates the arrest and prosecution of all those involved in a piratical 

activity.  

Though the way Article 101 is structured supports the above interpretation (i.e. that it 

created three separate offences of piracy), an alternative interpretation is that Article 101(a) 

defines the core offence of piracy with sub-paragraphs (b) and (c) defining "fringe connections" 

of complicity: aiding and abetting in the form of voluntary participation, being an accessory to 

the crime as a facilitator, and inciting to commit the crime.169  

If this interpretation is espoused, a question may arise regarding the added value of sub-

paragraph (b), since the acts described therein can also be considered as facilitating acts of 

piracy, covered by sub-paragraph (c). In that regard, it is noteworthy that Article 101(b) has been 

omitted from the IMO definition of ‘armed robbery at sea’, which is otherwise structured very 

similarly to the piracy UNCLOS definition,170 as well as from certain national piracy laws,171 or 

alternatively has been treated as a separate, lesser offence.172   

                                                                                                                                                             
Conversely, in U.S. v. Ali case, the indictment contained no straightforward charge of piracy. Rather, he was 

accused of two inchoate offenses relating to piracy: conspiracy to commit piracy and aiding and abetting piracy.  
168 Naturally, this does not prevent the court adjudicating their cases from taking into account each individual’s role 

when sentencing the convicted pirates.  
169 See Samuel Shnider, Maritime Piracy, supra note 30, at 499. 
170 See discussion infra Part 2.6.  
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A third interpretational approach will view sub-paragraphs (a) and (b) as two independent 

core piracy crimes and only sub-paragraph (c) as a form of aiding and abetting either one of 

these offences. This interpretation is supported by the phrasing of sub-paragraph (c), which, 

different than the first two sub-paragraphs, describes supportive activities of the acts mentioned 

in sub-paragraphs (a) and (b).  

Along this line, sub-paragraph (b) can be useful in certain scenarios: For example, it can 

overcome the difficulty in determining who among the crew of the attacking vessel physically 

engaged in the act of violence. In such a case, the ‘common intention’ doctrine might support 

conviction of all the members of the PAG for the act of piracy under sub-paragraph (a); before 

domestic courts that do not recognize this theory, however, they can be convicted under sub-

paragraph (b). 

In addition, sub-paragraph (b) can be used to prosecute the pirates operating at sea in 

cases where they are arrested before engaging in any act of violence and therefore cannot be 

prosecuted under sub-paragraph (a).173 In one case before the Seychelles court, the defendants 

were turned away by gunfire from the ship they intended to attack. The court held that they 

cannot be convicted for count one of piracy (corresponding to sub-paragraph (a)). Nonetheless, it 

concluded that they were arrested while operating two ‘pirate ships’ and had full knowledge of 

                                                                                                                                                             
171 See Shnider, Maritime Piracy, supra note 30, at 520 (mentioning Liberia and Somaliland as two such examples). 
172 See Shnider, Maritime Piracy, supra note 30, at 522-3 (mentioning Australia and Japan as two examples).  
173 See Collins and Hassan, supra note 44, at 101 (suggesting that where an attempt to carry out a piratical act cannot 

be addressed via sub-paragraph (a) since no act of violence took place, this shortcoming could be remedied by 

prosecuting under the “voluntary pirate” clause of Art. 101(b) of UNCLOS, but only if it can be shown that the 

attacker voluntarily participated in the operation of the vessel while knowing that it was a pirate vessel). 
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the fact that they were ‘pirate ships.’ The court therefore convicted them for the count of 

operating of a pirate ship (corresponding to sub-paragraph (b)).174  

Another example where sub-paragraph (b) becomes useful in lieu of sub-paragraphs (a) 

or (c) is where the available evidence does not suffice to determine that the defendants 

participated in a pirate attack (i.e. no piracy under sub-paragraph (a)) or that they incited or 

facilitated piracy activities committed by others (hence no basis for conviction under sub-

paragraph (c)), but can nonetheless establish that they belonged to a PAG operating a pirate ship, 

thereby falling within the scope of sub-paragraph (b). In another case before the courts of 

Seychelles, the court found that it cannot be satisfied beyond a reasonable doubt that the ship 

interdicted following a piratical attack was the only one that could have committed the attack. 

The available circumstantial evidence, however, sufficed to establish that the defendants 

belonged to a PAG operating a pirate ship.175 

A question arises with regard to the operators of a ‘mother ship’. The critical role of a 

‘mother ship’, which has been described in the ‘Topaz’ case as the ‘umbilical cord’ of the 

attacking skiffs without which the latter would not have been able to operate,176 would justify the 

view that operators of a ‘mother ship’ should be considered as full-fledged piracy offenders. 

Indeed, the definition of a ‘pirate ship’ under Article 103, UNCLOS, is not restricted to 

the vessel that committed the attack; rather, it includes any ship “intended by the persons in 

dominant control to be used for the purpose of committing one of the acts referred to in article 
                                                 
174 Republic v. Osman & Ten Others (“Draco”), Judgment, Crim. Side No. 19 of 2011 (Oct. 12, 2011) (Seychelles). 

The defendants were also convicted for attempt to carry out piracy under Seychelles law. Interestingly, while in this 

case there were testimonies that the accused shot at a navy helicopter that has reached the place following the 

distress calls from the ship that was meant to be attacked, the court did not consider these shootings as an act of 

violence against an aircraft that can qualify as piracy under sub-paragraph (a).  
175 See "Happy Bird', supra note 110.  
176 See the Topaz case, case, supra note 49, ¶ 68.  
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101.”177 Since a ‘mother ship’ is intended to be used for the purpose of committing piracy (even 

if not for the purpose of serving as the vessel from which the attack will be launched), its 

operators can be considered as “voluntary participants” for the purpose of sub-paragraph (b) or 

alternatively as “facilitators” for the purpose of sub-paragraph (c).178 In the ‘Talenduic’ case, the 

court went a step further by considering the operators of the ‘mother ship’ as among the primary 

perpetrators and convicting them for both piracy (equivalent to sub-paragraph (a)) and operation 

of a pirate ship (equivalent to sub-paragraph (b)). Conversely, in the ‘Topaz’ case, the 

prosecution charged the eight individuals that attacked the Topaz with piracy, while the three 

individuals that were operating the ‘mother ship’ were charged (and convicted) only for aiding 

and abetting piracy. 

Regardless of the interpretational paradigm adopted from among the above three 

possibilities, it is clear that for the purpose of convicting a person under sub-paragraphs (b) and 

(c), no actual act of violence needs to have taken place: Suffice it is to prove that the accused 

participated in the operation of a pirate ship in the meaning of Article 103 (i.e. intended to be 

used for piracy) or otherwise incited or facilitated the operation of a pirate ship or a potential act 

of piracy, even if no such act occurred at all.179 

The combination of the three sub-paragraphs attests to the seriousness ascribed to the 

crime of piracy by the international community and the broad and inclusive approach adopted by 

UNCLOS, with a view to ensuring that all participants in the criminal activity - including “low 

                                                 
177 Article 103, UNCLOS [emphasis added].   
178 This was the holding of U.S. Hasan I case – see also further discussion below regarding sub-paragraphs (b) and 

(c).  
179 See also Shnider,  Maritime Piracy, supra note 30, at 550, in reference to the Seychelles case-law and Article 

101(b) (“The UNCLOS provision and its parallel in Seychellois law do not require that the ship actually be used for 

piracy; rather, these provisions only require that those in control intend for it to be used for such a purpose”).  
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level” facilitators - may be subject to the counter-piracy measures provided under the 

Convention, notably arrest on the high seas and prosecution based on the universal jurisdiction 

paradigm. 

 

2.3.2. Sub-paragraphs (b) and (c) and the ‘high seas’ requirement 

One of the interpretational questions that arose following the spike in piracy off the coast of 

Somalia concerns the geographical scope of the crime, specifically whether the high seas 

requirement of sub-paragraph (a) applies also to sub-paragraphs (b) and (c) or whether the 

physical location of the operators of a pirate ship, the inciters or the facilitators is irrelevant for 

the purpose of these sub-paragraphs, thereby viewing them as pirates under UNCLOS even when 

they operate far from the place of the piratical incident, including on dry land (“dry land” 

piracy).  

In support of the position that views dry land activities as potentially falling within the 

scope of the piracy definition, one can point to the fact that the wording of sub-paragraphs (b) 

and (c) include no ‘high seas’ requirement, nor is a ‘high seas’ criterion mentioned in Article 

103. Indeed, a legal note prepared by the United Nations Division for Ocean Affairs and the Law 

of the Sea (UN-DOALOS), circulated by IMO in 2011, indicated that “Subparagraphs (b) and (c) 

of article 101… do not explicitly set forth any particular geographic scope”.180  

                                                 
180 IMO Doc LEG 98/8/1, 18 February 2011, available at 

http://www.un.org/Depts/los/piracy/circular_letter_3180.pdf; Roger L. Phillips, “Pirate Accessory Liability: 

Developing A Modern Legal Regime Governing Incitement and Intentional Facilitation of Maritime Piracy”, 25 Fla. 

J. Int'l L. 271, 293, 2013 (arguing that “[A] plain language interpretation of UNCLOS Article 101 indicates that 

accessory liability of piracy does not require the actus reus of incitement or intentional facilitation to occur on the 

high seas”). 
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The main counter arguments point to the need to read sub-paragraphs (b) and (c) in their 

context, i.e. while taking into account the clear reference to the geographical scope under the 

primary crime (Article 101(a)), the obligation to cooperate (Article 100)181 and the general 

applications of Part VII of UNCLOS (Article 86). That position may also be supported by the 

Harvard Research Draft, which noted that “instigation or facilitation is not subjected to … 

[universal] jurisdiction unless it takes place outside territorial jurisdiction.”182 Based on those and 

other supporting arguments it was asserted that “there is strong evidence suggesting that 

UNCLOS and customary international law place a high seas requirement on pirate 

facilitators.”183  

In two U.S. cases this latter interpretation of Article 101(c) was rejected. First, in the U.S. v. Ali 

case, the appellate court concluded that international law does not require facilitative acts to take 

place on the high seas. The Court noted that the “high seas” requirement is absent from Article 

101(c), thereby “strongly suggesting a facilitative act need not occur on the high seas so long as 

its predicate offence has.”184  

The Court also rejected the defendant’s argument according to which Article 105 restricts 

universal jurisdiction to the high seas and concluded that article 105 is “no indication 

international law limits the liability of aiders and abettors to their conduct on the high seas.”185 

                                                 
181 On the interpretation of the UNCLOS piracy section in light of the duty to cooperate under Article 100 see also 

infra Part 3.2.3. 
182 Harvard Research Draft, supra note 20, at p. 822. 
183 Jonathan Bellish, “A High Seas Requirement for Inciters and Intentional Facilitators of Piracy Jure Gentium and 

Its (Lack of) Implications for Impunity”, 15 San Diego Int'l L.J. 115, 119, 2013. For further discussion of “dry land” 

piracy and Article 101(c) in general see also the on-line debate featured in EJIL webpage: 

http://www.ejiltalk.org/committing-piracy-on-dry-land-liability-for-facilitating-piracy/ . 
184United States v. Ali, supra note 108. 
185 Idem. 
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Finally, with regard to the reference to the Harvard Research Draft, the Court found that ignoring 

the plain meaning of UNCLOS in favor of an eighty-year-old scholarship would be “a bridge too 

far.”186 Pointing to the basic principles of treaty interpretation – both domestic and international, 

the Court recalled that courts are directed to construe treaties based on their text before resorting 

to extraneous materials.187  

Similarly, in the U.S. v. Shibin case, the U.S. Court of Appeals found that with regard to 

aiding and abetting piracy, "conduct violating Article 101(c) does not have to be carried out on 

the high seas, but it must incite or intentionally facilitate acts committed against ships, persons, 

and property on the high seas."188 

This sound and broad interpretational approach of the U.S. courts corresponds to the view 

of piracy as an organized criminal enterprise, where each member of the group (the “PAG”) 

contributes to the criminal activity by exercising a specific task (organizer, financer, operator of 

a ‘mother ship’, attacker, negotiator, etc.). 

The position expressed by the U.S. Courts is also supported by policy arguments: Indeed, 

posing a high sea condition might often render Article 101(c) practically futile: as evidenced by 

the case of piracy off the coast of Somalia, the inciters and facilitators have typically ordered, 

organized, financed, and otherwise facilitated the attacks from land. As shown in many piracy 

trials held so far, the pirates that carried out the attacks off the coast of Somalia were mostly low-

level executioners within the structure of the criminal group, while at least some of the piracy 

kingpins never left the shore.  

                                                 
186 Idem.  
187 Idem.  
188 United States v. Shibin, 722 F.3d 233, 241 (4th Cir. 2013). 
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The importance of combating “dry land” piracy was also manifested in UNSC Resolution 

1851, which granted a unique authorization for States and regional organizations cooperating in 

the fight against piracy and armed robbery at sea off the coast of Somalia to act in Somalia itself 

(i.e. not only in its territorial waters as was authorized by previous Resolutions).189  

It is also noteworthy that with regard to serious international crimes such as genocide or 

war crimes, the universal jurisdiction paradigm undoubtedly applies to aiders and abettors 

operating in territories subject to the jurisdiction of other States. That crimes such as genocide 

confer universal jurisdiction due to the particular heinous nature of the offence (which may not 

necessarily be the case for piracy) does not change the fact that the international community 

deemed it important to grant all states with universal jurisdiction to combat piracy. With regard 

to concerns that applying universal jurisdiction may infringe upon the sovereignty of States, it is 

recalled that the power granted by Articles 105 and 110 of UNCLOS apply only where the 

suspect is on the high seas or is later found on the territory of the prosecuting state or is brought 

there following extradition proceedings.190  

 

 

 

                                                 
189 See UNSC Resolution 1851, S/RES/1851 (2008). In paragraph 6 of the Resolution, the UNSC authorized 

cooperating States and regional organizations to “undertake all necessary measures that are appropriate in Somalia, 

for the purpose of suppressing acts of piracy and armed robbery at sea.” Similar to other Resolutions on Somalia, the 

UNSC stated in paragraph 10 of the Resolution, that the authorization is unique to the situation in Somalia. 
190 In the context of the U.S. see also Phillips, supra note 180, at 294 (explaining that: “restricting intentional 

facilitation of piracy to crimes perpetrated wholly on the high seas is not necessary to protect the sovereignty of 

states where pirate kingpins may reside. The [U.S.] piracy statute only provides personal jurisdiction over those who 

are “afterwards brought into or found in the United States.” If a pirate kingpin has negotiated a ransom from the 

territory of another state, the U.S. must request extradition through the usual means prescribed by international 

law”). 
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2.3.3. The scope of “facilitation” under sub-paragraph (c) 

Another intriguing issue that arose concerns the acts that may be considered as “facilitation” for 

the purpose of Article 101(c). Different than other international conventions addressing 

international crimes or cooperation in criminal matters, the provision does not explicitly mention 

acts such as financing, organizing piracy or conspiring to commit the crime of piracy.191 

Nonetheless, similar to the wording used throughout Article 101, this subsection also uses broad 

language, indicating that piracy shall consist of “any act” of intentionally facilitating an act of 

piracy. It therefore appears that even absent a concrete reference to acts such as financing of the 

crime, it would be reasonable to include those acts within the scope of the provision. A different 

conclusion would render that in places like Somalia, the kingpins behind the attacks – those who 

order, organize, finance and otherwise lead the wave of piratical attacks may go unpunished.  

A similar view was presented by the aforementioned legal note prepared by UN-

DOALOS, which stated that: “In addition to criminalizing the direct conduct of the crime, it is 

also important that all modes of participation in the offence, such as organizing, instigating, 

aiding and abetting, facilitating and counselling, are also criminalized. The criminalization of 

such acts is vital in combating any kind of organized crime, as not all of the criminals will be 

directly involved in carrying out the act itself.192  

 

 

 

 
                                                 
191 Compare to the Terrorism Financing Convention (declaring conspiracy to commit genocide as an act punishable 

under the Convention); UNTOC, art. 6 (requiring States party to the Convention to criminalize conspiracy to 

commit crimes related to laundering the proceeds of crimes).   
192 See IMO Circular Letter, supra note 107.  
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2.3.4. Legal persons as facilitators of piracy 

Article 101(a) requires that the piratical act shall be carried out by the crew or passengers of the 

attacking ship or aircraft; consequently, it would be safe to assert that the offenders may be only 

natural persons. Conversely, sub-paragraphs (b) and (c) refer only to the forbidden act 

(voluntary participation, inciting or intentional facilitation) and are silent with regard to the 

nature of the offenders. This may therefore enable invoking the responsibility and liability also 

of legal persons, for example a company that was used by the pirates to finance their activities 

or a company that sold to the pirates weapons with the knowledge that they would be used for 

piracy. The gravity of the crime of piracy may justify this broad interpretation, which also 

corresponds to developments under national laws with regard to liability of legal persons for 

other international crimes such as war crimes.193 If this interpretation is espoused, universal 

jurisdiction may also be exercised with regard to legal persons involved in piracy.   

 

 

2.3.5. Conclusion 

The examination of Article 101(b) and (c) in their context makes it clear that Article 101 as a 

whole was meant to cover all aspects related to the crime of piracy, namely both the acts of 

violence and other acts intended to facilitate them. It will be nonetheless for national courts to 

address the above questions in accordance with their understanding of UNCLOS and the relevant 

applicable municipal law and case law. As mentioned in the note of UN-DOALOS: “The general 

                                                 
193 See, in that reference, Andrew Clapham, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS 

(Oxford Publishing, 2006), 307 ("individuals have rights and duties under... international humanitarian law, we have 

to admit that legal persons may also possess the international legal personality necessary to enjoy some of these 

rights, and conversely to be... held accountable for violations of … international duties"). 
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interpretation of UNCLOS article 101(b) and (c) is that it does allow for the prosecution of acts 

preparatory to a full attack. However, many national jurisdictions will require that point to be 

made explicitly in domestic criminal law if it is to provide a proper base for a prosecution.”194 

For example, in the case of U.S. v. Ali, despite the Court of Appeals’ broad approach with regard 

to “dry land” piracy, the Court adopted a more conservative approach with regard to the charge 

of conspiracy, concluding that unlike aiding and abetting, conspiracy is not part of the UNCLOS 

definition of piracy. Similarly, other interpretational questions such as whether legal persons can 

be held liable (through criminal or civil proceedings) for their involvement in piracy will depend 

on the applicable national legislation and their interpretation by domestic courts.    

 

2.4. THE MENTAL ELEMENT 

The drafting of Article 101 raises a number of ambiguities also with regard to the mental element 

(mens rea) of the piracy offences under that provision. While subparagraphs (b) and (c) make 

explicit references to the mental element – sub-paragraph (b) to voluntary participation with 

knowledge of the piratical nature of the boat and sub-paragraph (c) to the intentional facilitation 

of piratical acts - no such reference is found in the primary offence defined in Article 101(a).195   

Yet, it would be reasonable to assume that the material elements of the crime should be 

committed with intent and knowledge. This conclusion is based on the very nature of the act, i.e. 

acts of violence, detention or depredation, which typically require intent to engage in the 

forbidden conduct and knowledge of the circumstances. It is further supported by the 

requirement of Article 103 of UNCLOS, which provides that “A ship or aircraft is considered a 
                                                 
194 See IMO Circular Letter, supra note 107.   
195 See Shnider, Maritime Piracy, supra note 30, at 507 (“The core definition of piracy in Article 101(a) does not 

address the subjective element of the acts using classic words of intent such as willfully, or knowingly”). 
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pirate ship or aircraft if it is intended by the persons in dominant control to be used for the 

purpose of committing one of the acts referred to in article 101.”196 Finally, it corresponds to the 

requirement for intent and knowledge found in the definition of other international crimes.197 

Accordingly, negligence or recklessness by a ship master that leads to collision on the high seas 

may not be considered as piracy. 

Subparagraph (b) requires that the individual voluntary participates in the operation of the 

pirate vessel with knowledge of facts making it a pirate ship. The knowledge requirement 

involves awareness of the circumstances forming part of the definition of "pirate ship” under 

Article 103, UNCLOS.198 Thus, the awareness must include knowledge of the intent of the chief 

perpetrators.199 Yet, it is not required to prove that the individual possessed any specific 

knowledge of the piracy act such as the plan of the attack or the acts carried out by the primary 

perpetrators following their boarding of the attacked ship. Showing that the individual knew that 

the vessel is intended to carry out piratical acts would be enough.200 This is another manifestation 

                                                 
196 Article 103, UNCLOS (emphasis added). 
197 See the requirement for intent in the definition of genocide in Article 2 of the Convention on the Prevention and 

Punishment of the Crime of Genocide, Dec. 9, 1948, 278 U.N.T.S. 1951 [“the Genocide Convention”]; Article 30(1) 

of the Rome Statute of the ICC, supra note 165, according to which “Unless otherwise provided, a person shall be 

criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material 

elements are committed with intent and knowledge.” 
198 Shnider, Maritime Piracy, supra note 30, at 508. Article 103, UNCLOS, reads as follows: “A ship or aircraft is 

considered a pirate ship or aircraft if it is intended by the persons in dominant control to be used for the purpose of 

committing one of the acts referred to in article 101. The same applies if the ship or aircraft has been used to commit 

any such act, so long as it remains under the control of the persons guilty of that act.” 
199 Shnider, idem. 
200 This requirement is similar to the one defined by the Rome Statute of the ICC with regard to individuals who 

contribute to the commission or attempted commission of a crime within the Court’s jurisdiction by a group of 

persons acting with a common purpose. As provided by Article 25(d) of the Statute, “[S]uch contribution shall be 

intentional and shall… (ii) Be made in the knowledge of the intention of the group to commit the crime.”  
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of the broad approach of the piracy definition, which views “low-level” contributors - e.g. a cook 

or a mechanic operating the pirate vessel– as active participants in the act of piracy.   

Subparagraph (c) concerns incitement and intentional facilitation. The intent to induce 

another to take part in the piratical act is inherent to the crime of incitement.201 With regard to 

the “intentional facilitators”, the individual must act with the knowledge that such act would 

assist the commission of a crime, or that he was aware of the substantial likelihood that his acts 

would assist the commission of underlying offence and he is aware of the essential elements of 

the crime committed by the principal offender, including the state of mind of the principal 

offender.202  

The Somali piracy model led to a question on the application of this subparagraph: As 

mentioned, the Somali model is based on the hijacking of ships for the purposes of demanding 

ransom. Key participants under this modus operandi are the individuals negotiating the ransom 

payment. Considering that the negotiators typically become involved only after the hijacking 

successfully took place, their intervention may be perceived as ex-post-facto engagement, 

                                                 
201 See Phillips, supra note 180, at 301 (“The mens rea for instigation is the intent to instigate another person to 

commit a crime or at a minimum the awareness of the substantial likelihood that a crime will be committed in the 

execution of the act or omission instigated”). 
202 See Phillips, supra note 180, at 306; see also Selina MacLaren, Entrepreneurship, Hardship, and 

Gamesmanship: Modern Piracy as a Dry Endeavor, 14 Chi. J. Int'l L. 347, 369-370, 2013-2014 (noting that the 

mens rea of aiding and abetting liability under international law appears to be "reasonable knowledge" that the 

action will assist the perpetrator of the crime. She argues, however, that "intentionally facilitating" in international 

treaties should be read as a form of aiding and abetting, but with a stronger mens rea requirement, pointing, inter 

alia, to the language of "intentionally facilitating", which implies a higher mens rea requirement than mere aiding 

and abetting). 
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thereby potentially suggesting that they may not be considered as “intentionally facilitating” the 

act of piracy in the meaning of subparagraph (c).203  

It appears, however, that two different scenarios can lead to concluding on the existence 

of the required mens rea of negotiators (or other facilitators of piracy): First, where evidence 

points to the participation of the individual in the planning of the piratical act. In such a case, his 

acts would be akin to a member of an organized criminal group, whose designated role in the 

criminal plan is to give shelter or facilitate the escape of the main perpetrators after their criminal 

activity (e.g. following a robbery). Thus, the fact that based on the “division of labor”204 the 

negotiator’s role in the criminal enterprise arrives at a later stage does not entail that he did not 

possess the requisite intent to facilitate piracy at the time that the act was committed and should 

not be held accountable for his acts. 

If such evidence does not exist – for example, if it is clear that the negotiator joined the 

PAG only after the hijacking of a vessel, it would not be possible to consider him as a facilitator 

of an act of violence used to hijack the vessel under Article 101(a) because he may not have been 

aware of, let alone had the requisite intent to facilitate, the hijacking.205 If, however, the 

underlying conduct is the illegal detention of the vessel under Article 101(a), boarding the craft 

to negotiate a ransom arguably facilitates the continuing illegal detention of the craft and its 

crew. The illegal detention is an act of piracy separate and distinct from the hijacking and 

                                                 
203 See in that regard Eugene Kontorovich, Comment on U.S. v. Ali, July 13, 2012, Available at 

http://www.volokh.com/2012/07/13/from-prof-eugene-kontorovich-about-todays-piracy-decision/ (stating that “I 

would not have thought the language [of subparagraph (c)] extends to ex post facilitation”). 
204 See the abovementioned discussion of the court of Seychelles in the "Talenduic" case with regard to the “division 

of labor” among the various defendants. 
205 See Phillips, supra note 180, at 307.   
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continues so long as the pirates retain control of the vessel without title.206 In conclusion, a 

negotiator may be convicted of intentional facilitation. But there must be either (1) a prior 

agreement to assist the pirates or (2) assistance rendered whilst the underlying criminal conduct 

is on-going.207  

 

2.5. THE PIRACY DEFINITION UNDER UNCLOS: AN ASSESSMENT 

There is little doubt that the piracy definition under UNCLOS remains the primary source and 

point of reference when assessing piratical acts occurring on the high seas.208 This status is 

reflected in the UNSC piracy resolutions209 as well as in national legislations of countries. For 

example, in response to Somali piracy, countries in the Indian Ocean adopted piracy laws that 

borrowed the UNCLOS definition almost verbatim.210 The fact that national courts in the U.S. 

examined the UNCLOS piracy definition to determine the applicability of the “law of nations” 

further supports the conclusion on the definition’s status.  

UNCLOS piracy definition, however, raises difficulties and poses interpretation 

challenges. It was adopted at a time when piracy was not considered a major threat;211 

incorporated in international conventions whose focus is not on addressing a criminal 
                                                 
206 Id. 
207 Id.  In that regard, see the above discussion regarding the U.S. v. Ali case mentioning the court’s view of piracy 

as a continuing offence. 
208 See Guilfoyle, WG2 Compendium, supra note 29, at 3 (stating that “Whatever commentators might wish, the 

UNCLOS rule is the only generally applicable one and the only clear candidate for having customary status”].  
209 See discussion infra Chapter 3. 
210 Cf. the legislation passed in Mauritius, Seychelles, and Somalia, supra note 32.  
211 Scott Davidson, Dangerous waters: combating maritime piracy in Asia, 9 Asian Y.B. Int'l L. 3, 5 (2000) ("There 

was a lack of attention devoted to the drafting of the provisions on piracy at UNCLOS 101; it is attributable to the 

fact that, by that time, it was thought that maritime piracy was of such little practical concern . . .as to require scant 

consideration"). 
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phenomenon; and copied almost verbatim from one instrument to another, thereby becoming, at 

least to some extent, anachronistic.212  

As a result, it is unsurprising that the definition was criticized even before UNCLOS 

entered into force.213 Some have claimed that the definition is too narrow, creating one of the 

major deficiencies of the international legal regime concerning the suppression of piracy.214 A 

number of commentators have proposed various amendments to the definition designed to 

correct its perceived flaws,215 while others suggested addressing the definition’s shortcomings by 

adopting a protocol to UNCLOS.216  

Notwithstanding the lengthy and cumbersome procedures for amending UNCLOS,217 it is 

submitted that launching such a process or alternatively engaging in negotiations over a new 

protocol for UNCLOS will be valuable to address future piracy threats. Another option can be to 

develop an interpretive guide to the piracy section and seek support to the guide via a Resolution 

that will be adopted by States under the auspices of IMO (similar to the IMO Resolutions 

adopting the Best Management Practices – BMP).218 While an interpretive guide – even if 

                                                 
212 Cf. Kashubsky, supra note 19, at 167 (arguing that it is doubtful that, when the provisions of piracy were drafted 

in the 1950s and incorporated in the HSC and later in UNCLOS, the drafters contemplated piratical acts committed 

against offshore installations). 
213 See Menefee, Jamaica Discipline, supra note 25, at 128 (“[I]ronically, these piracy articles [in UNCLOS] 

perpetuate defects in response to maritime violence which . . . could enable that ‘business’ to thrive.”). 
214 Papastavridis, supra note 40, at 166. 
215 Cf. Kashubsky, supra note 19, at 167–68 (proposing a change that will enable viewing an attack against offshore 

installations as piracy under UNCLOS).  
216 Cf. Debra Doby, Piracy Jure Gentium: The Jurisdictional Conflict Of the High Seas and Territorial Waters, 41 J. 

Mar. L. & Com. 561, 576-7, 2010 (proposing an optional protocol that can address, in particular, the difficulties 

arising from the “high seas” requirement).  
217 See Article 312 of UNCLOS. Even the simplified procedure for amendments (Article 313, UNCLOS) can pose 

difficulties.  
218 See further discussion on BMP4 infra Chapters 2, 3, and 5.   
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supported by an IMO Resolution – does not have a binding effect on States, it can nonetheless 

assist national courts in better understanding and applying the piracy definition. The guide can be 

particularly useful for countries where the domestic piracy legislation is based on UNCLOS or 

alternatively makes a reference to the “law of nations”.     

Pending the outcome of such possible initiatives, many challenges posed by the phrasing 

of the definition can be - and indeed often have been - addressed by adopting a broad and 

flexible interpretive approach, taking into consideration the seriousness of the crime and the 

overall object and purpose of the provision, namely the common interest of all States in ensuring 

the freedom of navigation and the safety of persons and property upon the high seas.219 Adopting 

a broad interpretive approach also corresponds to the view that UNCLOS ought to be perceived 

and construed as a living and dynamic instrument.220 It can enable the international community 

to better combat new types of modus operandi of piracy221 or of perpetrators such as “dry land” 

                                                 
219 See also Guilfoyle, Shipping Interdiction, supra note 55, at 28 (“[T]he ordinary meaning, object and purpose of 

these words [of Article 101(a), UNCLOS] would suggest a broad approach should be taken”). 
220 In the U.S. v. Dire case, the United States Fourth Circuit Court of Appeals rejected the defendants’ arguments 

that the definition of piracy was fixed in the early nineteenth century when Congress passed the Act of 1819, which 

first authorized the exercise of universal jurisdiction by United States courts to adjudicate charges of “piracy as 

defined by the law of nations.” The Court held that the statute “incorporates a definition of piracy that changes with 

advancements in the law of nations,” and that there is “no reason to believe that the ‘law of nations’ evolves in the 

civil context but stands immobile in the criminal context” – U.S. v. Dire, at  467–68. This decision therefore rejected 

the approach taken by the U.S. Federal Court in the Said case, where the Court accepted the defendants’ arguments 

of a static definition of piracy under U.S. law.  
221 For example, it has been contended that “Somalian pirates introduced a different method of operation. The 

traditional model took the vessel and the cargo, but the Somali game changer has been the recognition that the crew 

is a valuable asset for ransom. This is a marine version of kidnap and ransom activity, rather than what we would 

traditionally regard as pirate activity” - See “LMA’s Smith gives evidence on piracy to US senators”, CIR o-line, 19 

April 2013, available at 

http://www.cirmagazine.com/cir/LMA%E2%80%99s%20Smith%20gives%20evidence%20on%20piracy%20to%20
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pirates.222 It can also correspond to changes in the legal landscape (e.g. the growing recognition 

of the responsibility of legal persons for criminal activity) and address challenges posed by 

technological advancements (e.g. carrying out piratical attacks using a drone). Courts enforcing 

the piracy definition – in particular in criminal cases - should nonetheless bear in mind the 

principles of legality223 and in dubio pro reo, and balance the broad interpretational approach 

against the defendant’s rights.224  

 

2.6. ACTS OF PIRATICAL NATURE COMMITTED ENTIRELY IN AREAS UNDER STATE JURISDICTION 
– THE DEFINITION OF “ARMED ROBBERY AT SEA” 

In light of the geographical scope of the crime of piracy as defined under UNCLOS, acts of 

piratical nature occurring entirely in areas under state jurisdiction225 are not considered as piracy 

under international law and are not defined under UNCLOS. 

                                                                                                                                                             
US%20senators.php. Despite the novelty in the Somali piracy model and its departure from the “classic” piracy 

modus operandi, Somali piratical acts undoubtedly meet the first requirement of Article 101. 
222 Cf. the U.S. v. Ali case, where the Court of Appeal held that “extending aider and abettor liability to those who 

facilitate [piratical] conduct furthers the goal of deterring piracy on the high seas – even when the facilitator stays 

close to shore” - United States v. Ali, supra note 108. 
223 See Shnider, Maritime Piracy, supra note 30, 479, 502 (“Because the pirate is not on notice of any country's 

specific laws, a wide-ranging interpretation of UNCLOS, which in effect creates a new crime, would be contrary to 

the principle of legality”; the principle of legality “is not only a problem of non-existent law, it is also a right of 

defendants to a clear law, accessible and foreseeable as a source of prosecutions”).  
224 See, in that regard, the U.S. v. Ali, supra note 108 (the Court of Appeal’s concluded that different than aiding and 

abetting, the crime of conspiracy is not part of the UNCLOS definition of piracy). Note, however, that in the Hasan 

I case (sustained on appeal in the U.S. v. Dire case), the Court convicted two individuals for piracy under Article 

101(b) and (c), UNCLOS, referring to them as “coconspirators”. 
225 As previously noted, UNCLOS lists areas that are deemed to be part of a state’s sovereign territory, namely a 

state’s internal waters and ports, the territorial sea of a state, archipelagic waters of a state, and parts of straits used 

for international navigation that are within the territorial sea of a state – see references to the corresponding 

UNCLOS provisions in supra note 101.  
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This, however, does not entail that they may go unpunished. Indeed, a state has the right 

to exercise its criminal jurisdictional powers to address violent acts occurring within its territorial 

waters, including where the act was committed by a foreign ship passing through the territorial 

sea.226 Where relevant, a state may also conduct hot pursuit of the foreign ship.227 In addition, the 

flag state can exercise jurisdiction over the piratical acts if it obtains custody over the 

perpetrators.228  

Considering the fact that a significant number of acts of piratical nature occur in areas 

subject to state jurisdiction and render the UNCLOS piracy section inapplicable,229 the IMO 

adopted a definition of “armed robbery at sea” that reads as follows: 

“Armed robbery against ships” means any of the following acts: 

.1 any illegal act of violence or detention or any act of depredation, or threat thereof, 

other than an act of piracy, committed for private ends and directed against a ship or 

against persons or property on board such a ship, within a State’s internal waters, 

archipelagic waters and territorial sea; 

.2 any act of inciting or of intentionally facilitating an act described above.”230 

                                                 
226 Article 27(1), UNCLOS. 
227 Article 111, UNCLOS.  
228 Article 94, UNCLOS. The flag state may not arrest the perpetrators while the ship is in the territorial waters of 

another state.  
229 cf. Carrie R. Woolley, Piracy and Sovereign Rights: Addressing Piracy in the Straits of Malacca without 

Degrading the Sovereign Rights of Indonesia and Malaysia, 8 SANTA CLARA J. INT'L L. 447, 450 (2010) (arguing 

that the geography of the Malacca Straits makes the ‘high seas’ requirement in the piracy definition “largely 

inapplicable since large portions of the Straits exist within the territorial waters of the coastal states bordering the 

Straits”). 
230 Int’l Maritime Org. [IMO], Assemb. Res. A.1025(26), Code of Practice for the Investigation of Crimes of Piracy 

and Armed Robbery Against Ships (Dec. 2, 2009). Since the first element of the crime concerns any illegal act of 

violence, detention or depredation, and in light of the earlier conclusion that this element is broader in scope than 

cases of armed robbery, it appears that a more accurate title of the crime would have been “acts of piratical nature 
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The IMO definition therefore resembles the structure of the piracy definition under 

Article 101. It nonetheless contains a number of important differences:  

First, the location of the incident must take place within internal/archipelagic/territorial 

waters – i.e. not on the “high seas.” In that regard, the phrase “other than an act of piracy” 

supports the following propositions: That the term “high seas” in the piracy definition of Article 

101(a), UNCLOS, indeed includes the EEZ and contiguous zone;231 and that piratical acts carried 

out partially on the high seas232 may be considered as piracy under UNCLOS; if this were not the 

case, the inclusion of this phrase in the IMO definition would have been redundant since 

undoubtedly the piracy definition is not met where the incident takes place entirely within 

internal/archipelagic/territorial waters.  

Second, the IMO definition introduces an explicit reference to threats of violence, 

detention or depredation to avoid the ambiguity of the piracy definition.233  

Third, the definition does not contain the “two ship requirement” of the piracy definition, 

thereby covering also acts committed on board of a ship and directed against the ship itself or its 

passengers or property. 

Lastly, the definition does not include a provision corresponding to Article 101(b), 

namely the act of voluntary participation in the operation of a piracy (or “armed robbery at sea”) 

ship with knowledge of facts making it such a ship.  

                                                                                                                                                             
committed in areas subject to state’s jurisdiction”, or – to avoid debates over the geographical scope -  “acts of 

piratical nature committed within a State’s internal waters, archipelagic waters and territorial sea”. 
231 See the discussion of the high seas requirement supra Part 2.2.4. 
232 idem.  
233 See the discussion regarding the first element of the crime of piracy under Article 101 UNCLOS supra Part 2.2.1.  
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The explicit reference to piratical acts that took place in an area within state jurisdiction 

has been introduced in various regional legal instruments adopted under IMO’s auspices. The 

first was the ReCAAP, followed by the Djibouti Code of Conduct and the Gulf of Guinea Code 

of Conduct.234 These instruments address both piracy (as defined under UNCLOS) and armed 

robbery at sea with a view to cover all acts of piratical nature.235 While ReCAAP’s definition of 

armed robbery at sea is taken verbatim from UNCLOS’s piracy definition (the only difference 

being the place where the piratical act took place – within a state jurisdiction as opposed to the 

high seas), the definition of the term in the two Code of Conducts follows the IMO definition of 

2009.236   

The reference in the IMO’s Resolution and the aforementioned regional instruments to 

acts of piratical nature carried-out in areas subject to state jurisdiction does not confer additional 

jurisdictional powers on states in a manner similar to the universal jurisdiction provided for in 

Article 105, UNCLOS. Rather, it is meant to facilitate and harmonize international cooperation 

(e.g. through information sharing) in combating such acts, bearing in mind that it would be for 

the coastal or flag states to prosecute the perpetrators.  

                                                 
234 IMO, C102/14, Protection of Vital Shipping Lanes: Sub-regional meeting to conclude agreements on maritime 

security, piracy and armed robbery against ships for States from the Western Indian Ocean, Gulf of Aden and Red 

Sea areas (Apr. 3, 2009), http://www.imo.org/en/OurWork/Security/PIU/Documents/DCoC%20English.pdf 

[hereinafter “the Djibouti Code of Conduct”]; IMO Code of Conduct Concerning the Repression of Piracy, Armed 

Robbery against Ships, and Illicit Maritime Activity in West and Central Africa (June 25, 2013), 

http://www.imo.org/en/OurWork/Security/WestAfrica/Documents/code_of_conduct%20signed%20from%20ECOW

AS%20site.pdf [hereinafter “the Gulf of Guinea Code of Conduct”].    
235 On the three instruments see further discussion infra Chapter 4.  
236 In both instruments there is one slight difference which appears to be inconsequential: Instead of using the 

UNCLOS/IMO reference to “any illegal act of violence or detention”, the definition of “armed robbery at sea” in the 

Codes of Conduct refers to “unlawful act of violence or detention.”  
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Finally, the fact that the IMO’s definition of “armed robbery at sea” closely follows the 

piracy definition under UNCLOS can serve as another manifestation of the latter’s status as 

representing customary international law. Whether the definition of “armed robbery at sea” 

carries the same weight might be premature to ascertain due to the relative short time that has 

passed since its introduction, yet its inclusion in legal instruments adopted by regional states in 

the three contemporary piracy “hotspots” can suggest that this is indeed the preferable definition 

of countries over other definitions.237   

 

2.7. ADDRESSING PIRATICAL ACTS THROUGH OTHER INTERNATIONAL OR REGIONAL 
INSTRUMENTS  

Though UNCLOS sets out the applicable legal framework to combating piracy, it does not 

exclude the application of other relevant legal instruments. This conclusion derives from 

UNCLOS’ own provisions,238 as well as from the UNSC piracy Resolutions that have repeatedly 

encouraged countries to make use of treaties such as the SUA Convention in combating 

piracy.239  

                                                 
237 Compare, for example, to the International Maritime Bureau (IMB) broad definition of piracy (which also does 

not distinguish between acts committed on the high seas and those committed in areas subject to a state jurisdiction): 

"An act of boarding or attempting to board any ship with the apparent intent to commit theft or any other crime and 

with the apparent intent or capability to use force in the furtherance of that act" – see 

http://www.riskintelligence.eu/about/approach/piracy/. The purpose of this definition, however, is to facilitate the 

IMB’s reports and statistics of acts of piratical nature. It is not meant to replace UNCLOS or other definitions 

relevant for criminal prosecution and establishing jurisdiction. 
238 See Article 311(2), UNCLOS: “This Convention shall not alter the rights and obligations of States Parties which 

arise from other agreements compatible with this Convention and which do not affect the enjoyment by other States 

Parties of their rights or the performance of their obligations under this Convention.” In addition, Article 311(3), 

UNCLOS, sanctions the conclusions of agreements between State Parties, which, subject to certain restrictions 

modify or suspend the operation of UNCLOS’ provisions in the relations between those State Parties. 
239 See further discussion infra Chapter 3.  
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Accordingly, piratical acts can be addressed not only through UNCLOS piracy section 

but also through the application of other relevant international instruments. As correctly 

indicated, “[D]epending on the facts of the individual case, a maritime crime may also be 

classified as an act of terrorism, a threat to maritime security or a transnational organized 

crime.”240 

UNCLOS’ piracy section is therefore complemented by other conventions, which do not 

address piracy per se yet may be applicable to piratical incidents and international cooperation in 

suppressing them. These notably include the abovementioned SUA Convention,241 UNTOC, the 

Terrorism Financing Convention, and the International Convention against the Taking of 

Hostages (the “Hostages Convention”).242 Those international conventions are supplemented by 

                                                 
240 Cheah Wui Ling, Maritime Crimes and the Problem of Cross-border Enforcement: Making the Most of Existing 

Multilateral Instruments, in ASEAN: PROSPECTS FOR COOPERATION (Robert C. Beckman & J. Ashley Roach, 

eds., Edward Elgar Publishing Ltd, 2012), at 209. See also at her conclusions at page 231: “Due to the piecemeal 

development of these instruments and their overlapping nature, it is highly likely that more than one instrument is 

applicable to the maritime crime at hand.”   
241 As noted by commentators, while the SUA Convention does not use the language of “piracy” and is widely 

considered to be an anti-terrorist convention, its list of offences would in many situations overlap with piratical acts 

as understood in UNCLOS – see Heinze, supra note 147, at 55, and the references he makes there. As he further 

notes in P. 53-5, the SUA Convention is broader than UNCLOS regarding its definition of illegal acts at sea, in that 

the SUA Convention applies to offences committed even in territorial waters (as long as the ship in question is 

scheduled for international navigation), it does not have the “private ends” or “two ships” requirement, and it places 

a clear duty on capturing States to either prosecute or extradite. At the same time and unlike UNCLOS, only 

signatory States with a nexus to the offence are entitled to prosecute.   
242 International Convention against the Taking of Hostages, Dec. 17, 1979, TIAS No. 11,081, 1316 UNTS 205. In 

the U.S. v. Ali case, the Court of Appeal noted that the U.S. law criminalizing hostage taking reflects international 

law “as it fulfils U.S. treaty obligations under the widely supported International Convention against the Taking of 

Hostages.” The Court also rejected Ali’s argument against the application of this Convention since Somalia is not a 

State Party, explaining that the Convention provides foreign offenders with notice that they can be prosecuted by 

any party to the Convention – see U.S. v. Ali, supra note 108. 
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the UNSC piracy resolutions and regional instruments such as ReCAAP and the Djibouti and 

Gulf of Guinea Codes of Conduct.      

Without delving into full discussion of these instruments,243 the following points are 

noteworthy: First, the abovementioned conventions addressing certain criminal activities (e.g. 

organized crime addressed by UNTOC), do no limit themselves to land-based activities and 

consequently they cover also crimes committed at sea.244  

With regard to the SUA and Hostage Conventions (and potentially other conventions that 

were primarily targeted at combating terrorism): The application of these conventions does not 

require an intent to carry-out a terrorist act; rather, they are based on addressing acts that can 

cause potential harm. Put differently, the conventions’ focus is based on the acts rather than the 

purpose; hence piratical acts can be addressed using these frameworks.  

With regard to UNTOC: Piracy can occur as isolated incidents carried out by 

opportunistic criminals. Yet, often times, piratical attacks are carried out by a well-organized 

criminal group. For example, in the context of Somalia, it has been indicated that “[T]he 

extraordinarily lucrative nature of piracy has transformed rag-tag, ocean-going militias into well-

                                                 
243 Following the spike in piracy incidents in the past decade, much has been written on the applications of 

conventions such as SUA and UNTOC to suppress piracy. Cf. Cheah Wui Ling, Extradition and Mutual Legal 

Assistance in the Prosecution of Serious Maritime Crimes: A Comparative and Critical Analysis of Applicable 

Frameworks 9–13 (Hague Research Series), available at http://ssrn.com/abstract=2259753 [hereinafter “Cheah Wui 

Ling, Extradition and Mutual Legal Assistance”]; J. Ashley Roach, Countering Piracy off Somalia: International 

Law and International Institutions, 104 AM. J. INT’L L. 397; United Nations Conference on Trade and Development, 

Maritime Piracy – Part II: An Overview of the International Legal framework and of Multilateral Cooperation to 

Combat piracy, available at http://unctad.org/en/PublicationsLibrary/dtltlb2013d3_en.pdf; WG2 Compendium, 

supra note 29.   
244 With regard to UNTOC, Article 15(1)(b) of the Convention requires a State Party to establish jurisdiction when 

the offence has been committed on board a vessel that is flying the flag of that State Party or an aircraft that is 

registered under the laws of that State Party at the time that the offence is committed. 
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resourced, efficient and heavily armed syndicates employing hundreds of people in north-eastern 

and central Somalia.”245 

In conclusion, UNCLOS continues to serve as the main legal framework to combating 

piracy and has the clear advantages of being accepted as representing customary international 

law and providing for universal jurisdiction over pirates. Other conventions such as SUA and 

UNTOC, which provides for robust obligations as well as for elaborated regime of international 

cooperation, can complement UNCLOS, in particular where UNCLOS’ shortcomings prevent its 

application.  

  

                                                 
245 U.N. Sec. Council, Monitoring Group on Somalia, Report of the Monitoring Group on Somalia Pursuant to Sec. 

Council Resolution 1811 (2008), ¶ 140, U.N. Doc. S/2008/769 (Dec. 10, 2008) [hereinafter “Report of the 

Monitoring Group on Somalia”]. Scholars have reached a similar conclusion, cf. see Nicholas Onuf, supra note 102, 

Forward, at xxi (stating that “Piracy resembles a transnational criminal activity, such as drug trafficking and money 

laundering”); Beckman, supra note 6, at 514 (characterizing certain acts of piracy as “major transnational organized 

crime at sea”); Barry Hart Dubner and Sara Fredrickson, On the Legal Issues Regarding the Prosecution of Sea 

Pirates (Including Human Rights): A Case of History Repeating Itself?, 26 Temp. Int'l & Comp. L. J. 233, 243 

(2012) (“It has been argued that piracy occurring in the world today is backed by organized crime, especially off the 

coast of Somalia and further into the Indian Ocean”); Cf. Cheah Wui Ling, Extradition and Mutual Legal 

Assistance, supra note 243 (“Modern-day piracy attacks usually involve several persons and a degree of 

coordination between them.”). 
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3 

CHAPTER TWO: 

COMBATING MARITIME PIRACY:  

INTER-DISCIPLINARY COOPERATION  

AND INFORMATION SHARING246 

 

3.1. INTRODUCTION 

International cooperation is indispensable for combating piracy. To that end, this chapter argues 

that a duty to cooperate in the repression of piracy exists under international law. This duty, as 

articulated in article 100 of UNCLOS, should serve as a guiding principle in identifying the 

specific obligations imposed on states. Among these specific obligations is the duty to share 

relevant information that can assist in preventing piracy attacks and in facilitating prosecution of 

suspected pirates. It is further submitted that successful undertakings to fight maritime piracy 

necessitate inter-disciplinary cooperation, namely cooperation among entities with expertise in 

different fields. This chapter further discusses the main challenges associated with information 

sharing, and it proposes solutions to meet them.  

 

3.2. COMBATING MARITIME PIRACY: THE DUTY TO COOPERATE 

3.2.1. The primary legal sources underlying the duty to cooperate 

Combating maritime piracy requires commitment and active engagement by states. As indicated 

by Mr. Helmut Tuerk, the honorable justice of the International Tribunal for the Law of the Sea, 

                                                 
246 This chapter was published as: Yaron Gottlieb, Combating Maritime Piracy: Inter-Disciplinary Cooperation and 

Information Sharing, 46 Case W. Res. J. Int'l L. 303 2013. 
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“[t]he practice of piracy has been widespread over the centuries and continues to be a menace. 

As a result, every State not only has a right, but also a duty, to take action to curb piratical 

activities.”247  

States are expected to take measures on both the domestic level—for example, by 

criminalizing piratical acts248—and on the international level. The key element of the latter is 

international cooperation, whether directly among states or through the involvement of 

international organizations and other mechanisms created by states. 

Indeed, international instruments repeatedly refer to the importance of international 

cooperation in the repression of maritime piracy. Thus, for example, the SUA Convention 

provides in article 13 that state parties shall cooperate in the prevention of the offences defined 

by that convention. Similarly, the UNSC, in its series of resolutions related to the threats of 

piracy and armed robbery at sea off the coast of Somalia (as well as with regard to the Gulf of 

Guinea), urged all states to cooperate with each other and with international organizations in 

combating acts of piracy and armed robbery at sea.249 The importance of international and 

                                                 
247 Helmut Tuerk, Combating Terrorism at Sea—The Suppression of Unlawful Acts Against the Safety of Maritime 

Navigation, 15 U. MIAMI INT’L & COMP. L. REV. 337, 342 (2008).  
248 See S.C. Res. 1918, supra note 6 (calling on “all States, including States in the region, to criminalize piracy under 

their domestic law”). The UNSC reiterated this call in later resolutions. See, e.g., S.C. Res. 2077, para. 18, U.N. 

Doc. S/RES/2077 (Nov. 21, 2012) (reiterating the call on “all States to criminalize piracy under their domestic 

law”).  
249 With regard to the situation in Somalia, see, for example, S.C. Res. 1816, supra note 125. All UNSC resolutions 

that followed on this matter highlighted the importance of international cooperation. With regard to the situation in 

the Gulf of Guinea, see S.C. Res. 2018, paras. 4, 5, U.N. Doc. S/RES/2018 (Oct. 31, 2011); S.C. Res. 2039, pmbl., 

U.N. Doc. S/RES/2039 (Feb. 29, 2012) and the discussion in Chapter 3. 
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regional cooperation in this domain was also highlighted by the U.N. General Assembly in its 

resolutions on oceans and the law of the sea.250 

Notably, article 100 of UNCLOS, titled “Duty to cooperate in the repression of piracy,” 

specifies that “[a]ll States shall cooperate to the fullest possible extent in the repression of piracy 

on the high seas or in any other place outside the jurisdiction of any State.”251 

The duty to cooperate is at the core of the piracy section of UNCLOS. Indeed, it is the 

first provision of this section, thereby providing an appropriate benchmark as well as framework 

for the substantive provisions that follow. Moreover, while international cooperation is a 

common theme of UNCLOS,252 article 100 is unique in two ways. First, it is the only provision 

in UNCLOS in which the title is the duty to cooperate.253 Secondly, it uses the strongest wording 

found in UNCLOS with regard to this obligation; namely, that all states shall cooperate “to the 

fullest possible extent.”254 

                                                 
250 See G.A. Res. 63/111, ¶ 61, U.N. Doc. A/RES/63/111 (Dec. 5, 2008) (“[The General Assembly] [r]ecognizes the 

crucial role of international cooperation at the global, regional, subregional and bilateral levels in combating, in 

accordance with international law, threats to maritime security, including piracy, armed robbery at sea . . . . ”). The 

General Assembly reiterated this point in its annual resolutions on oceans and the law of the sea. See G.A. Res. 

66/231, ¶ 81, U.N. Doc. A/RES/66/231 (Dec. 24, 2011); G.A. Res. 67/78, ¶ 88, U.N. Doc. A/RES/67/78 (Dec. 11, 

2012).  
251 Article 100, UNCLOS.  
252 See Tanaka, supra note 48, at 4 (explaining how international cooperation and spatial distribution of national 

jurisdiction are the two basic functions of UNCLOS). 
253 Compare with other cooperation-related sections or provisions in UNCLOS such as Section 2 (titled Global and 

Regional Co-operation) of Part XII (Protection and Preservation of the Marine Environment) or Section 2 (titled 

“International Co-operation”) of Part XIII (Marine Scientific Research). The titles of those provisions do not make a 

specific reference to the “duty to cooperate.” 
254 Article 100, UNCLOS (emphasis added). Compare with the wording of other UNCLOS provisions mentioning 

that “States shall co-operate” (articles 108 and 109) or “should co-operate” (article 123) or even “may co-operate” 

(e.g., article 129). Other provisions provide that “States shall co-operate actively” (article 273) or refer to 
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Article 100 of UNCLOS contains the precise wording of article 14 of the 1958 HSC, 

which in turn incorporated (again, verbatim) the corresponding article adopted by the 1956 ILC 

Report.255 All of these provisions went beyond the proposal put together in the scholarly work of 

the Harvard Research Draft,256 which later served as the basis for the discussions of piracy by the 

ILC and the negotiations of the piracy provisions in the HSC. Article 18 of the Harvard Research 

Draft provided that “[t]he parties to this convention agree to make every expedient use of their 

powers to prevent piracy, separately and in co-operation.” The commentary to this provision 

underscored that article 18 imposes on states only “a general discretionary obligation to 

discourage piracy by exercising their rights of prevention and punishment as far as is 

expedient.”257 By establishing a duty to cooperate, UNCLOS and the HSC therefore send a 

clearer message than originally foreseen in the proposal of the Harvard Research Draft.  

Both UNCLOS and HSC, however, did not set out the precise obligations that fall within 

the scope of the general duty to cooperate,258 thereby leaving this provision open to interpretation 

with regard to the means that states should employ to sufficiently fulfill their obligation. At the 

very least, however, it is evident that inaction or failure to cooperate in response to piratical 

acts—where both the factual circumstances and the applicable legal framework allow for action 

and cooperation—cannot be reconciled with the duty as prescribed by article 100. The ILC, in its 

commentary to the 1956 ILC Report, clearly stated that “[a]ny State having an opportunity of 

                                                                                                                                                             
cooperation “to the extent possible” (article 199). None of these therefore contain the clearest instruction on 

cooperation as prescribed by article 100. Id. at 437–38, 44–44, 479, 505.  
255 The 1956 ILC Report, supra note 23.  
256 Harvard Research Draft, supra note 20.  
257 Harvard Research Draft, supra note 20, at 746, 760. 
258 Compare to other sections of UNCLOS that specify the various areas and means of cooperation such as article 

123 on cooperation of states bordering enclosed or semi-enclosed seas, or article 143 on collaboration in the field of 

marine scientific research. 
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taking measures against piracy, and neglecting to do so, would be failing in a duty laid upon it by 

international law.”259 Similarly, the Lang Report underscored that the degree of flexibility 

provided by the wording of article 100 “should not be used as a pretext for failure to 

prosecute.”260 Professor Rüdiger Wolfrum, the honorable justice and former President of the 

International Tribunal for the Law of the Sea, echoed this approach, stating that “a ship entitled 

to intervene in cases of piracy may not, without good justification, turn a blind eye to such 

acts.”261 Professor Wolfrum went a step further by asserting that “[t]urning a blind eye to the 

activities of pirates is in itself an act of piracy,”262 and by suggesting that states permitting piracy 

activities may be subject to countermeasures and also, theoretically, to an intervention by the 

UNSC.263  

 

3.2.2. Interpretation of the duty to cooperate: the applicable legal test 

Notwithstanding UNCLOS’ shortcomings in failing to detail the specific obligations within the 

scope of the general duty to cooperate, certain conclusions can be reached regarding the nature of 

the duty, the applicable legal test, and the specific actions expected from states, such as the duty 

to share relevant information.264  

In this respect, article 100 should be interpreted broadly. This derives from the 

provision’s wording (duty to cooperate “to the fullest possible extent”) as well as from the 

underlying rationale of the piracy section of UNCLOS; namely, ensuring the international 

                                                 
259 1956 ILC Report, supra note 23, at 282.  
260 The Lang Report, supra note 53, ¶ 49. 
261 Wolfrum, supra note 130, at 5. 
262 Id. at 5.  
263 Id.  
264 See discussion on duty to share information infra Part III.  
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community’s common interest in protecting the freedom of navigation and safety of persons at 

sea.265  

Further, while article 100 does not create an absolute obligation, its clear wording entails 

the existence of a presumption of cooperation in the face of piracy. This presumption also 

derives from the general principle of good faith in fulfilling treaty obligations, long recognized 

as “[o]ne of the basic principles governing the creation and performance of legal obligations, 

whatever their source…”266 and explicitly mentioned in UNCLOS.267 Thus, a state that was in a 

position to act and failed to do so carries the burden of justifying—based on factual, legal, or 

other grounds—its lack of action. 

For the purpose of assessing compliance with the duty to cooperate, this chapter proposes 

the application of the due diligence principle. This fundamental principle of international law268 

was used as early as 1871,269 has been frequently applied in different fields such as 

                                                 
265 See Guilfoyle, Shipping Interdiction, supra note 55, at 38 (stating that “the rule against piracy exists to protect the 

freedom of navigation and the safety of persons upon the high seas”). 
266 Nuclear Tests (N.Z. v. Fr.), Judgment, 1974 I.C.J. 457, ¶ 49 (Dec. 20). With regard to performing treaty 

obligations in good faith see also the Vienna Convention on the Law of Treaties, supra note 123, art. 26 (“Every 

treaty in force is binding upon the parties to it and must be performed by them in good faith.”). On the principle of 

good faith in the context of international cooperation, see Report of the International Law Commission to the 

General Assembly, 56 U.N. GAOR Supp. No. 10, 396, U.N. Doc. A/56/10 (2001), reprinted in [2001] 2 Y.B. Int’l 

L. Comm’n 1, 155, U.N. Doc. A/CN.4/SER.A/2001/Add.1 (Part 2) [hereinafter 2001 ILC Report]. 
267 Article 300, UNCLOS (“States Parties shall fulfil in good faith the obligations assumed under this Convention 

and shall exercise the rights, jurisdiction and freedoms recognized in this Convention in a manner which would not 

constitute an abuse of right.”). 
268 Robert P. Barnidge, Jr., The Due Diligence Principle Under International Law, 8 INT’L COMMUNITY L. REV. 81, 

121 (2006) (quoting Luigi Condorelli, The Imputability to States of Acts of International Terrorism, 19 ISR. Y.B. 

H.R. 233, 240 (1989)).  
269 The 1871 Treaty of Washington mentioned due diligence in reference to the responsibility of a neutral state for 

damages caused by private individuals acting within its jurisdiction. See Treaty of Washington, U.S.-Gr. Brit., art. 

VI, May 8, 1871, 17 Stat. 863, T.S. No. 133. A year later, the treaty and this concept were subject to an international 
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environmental law, as well as invoked by international tribunals in various cases.270 In some 

instances the principle has been mentioned in an international instrument,271 yet an explicit 

reference is not required as a precondition of utilizing it as the relevant standard. For example, in 

its commentary to the Draft Articles on Prevention of Transboundary Harm from Hazardous 

Activities (“Draft Articles”), the ILC often refers to this concept, even though it is not expressly 

mentioned in the Draft Articles. Moreover, the ILC commentary to the Draft Articles concluded 

that “[a]n obligation of due diligence as the standard basis for the protection of the environment 

from harm can be deduced from a number of international conventions.”272 As an example of 

such a convention, the commentary mentions article 194(1) of UNCLOS (“Measures to prevent, 

                                                                                                                                                             
arbitration (the Alabama Arbitration) between the U.S. and Great Britain over the alleged failure of Great Britain to 

fulfill its duty of neutrality during the American Civil War. See Alabama Claims of U.S. Against Great Britain (U.S. 

v. Gr. Brit.), 29 R.I.A.A. 125, 131 (Treaty of Washington Trib. Arb. 1872).  
270 See, e.g., Pulp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 2010 I.C.J. 14, ¶¶ 101, 187 (Apr. 20) 

(calling for both parties to exercise due diligence when taking measures to preserve the ecological balance of the 

River Uruguay); Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to 

Activities in the Area, Case No. 17, Advisory Opinion of Feb. 1, 2011, 11 ITLOS Rep. 10, ¶¶ 110–20 [hereinafter 

Responsibilities and Obligations Advisory Opinion] (reiterating and explaining the principle of due diligence). 
271 For example, the International Law Commission’s Draft Articles on the Law of the Non-Navigational Uses of 

International Watercourses provides in draft article 7.1 (titled “Obligation not to cause significant harm”) that 

“[w]atercourse States shall exercise due diligence to utilize an international watercourse in such a way as not to 

cause significant harm to other watercourse States.” Report of the International Law Commission to the General 

Assembly, 49 U.N. GAOR Supp. 10, U.N. Doc. A/49/10 (1994), reprinted in [1994] 2 Y.B. Int’l L. Comm’n 1, 102, 

U.N. Doc. A/CN.4/SER.A/1994/Add.l (Part 2). See also UNIDROIT, Convention on Stolen or Illegally Exported 

Cultural Objects, art. 4(1) (June 24, 1995) (stipulating that a possessor of a stolen cultural object has a right to 

restitution upon returning the object if he/she proves, inter alia, the exercise of due diligence when acquiring the 

object).  
272 2001 ILC Report, supra note 266, at 154 (citing commentary to draft article 3 of the Draft Articles on Prevention 

of Transboundary Harm from Hazardous Activities).  
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reduce, and control pollution of the marine environment”), which does not explicitly use the term 

due diligence.273 

The definition of this principle has been the subject of discussions from the very early 

days of its existence.274 Maria Flemme proposed to view due diligence as signifying “the conduct 

to be expected of good government in order to effectively protect other States and the global 

environment.”275 She also suggested that the concept entails “a minimum level of efforts which a 

State must undertake to fulfil [sic] its international responsibilities.”276 In its commentary to 

article 3 of the Draft Articles, the ILC defined a higher threshold than Flemme’s “minimum level 

of efforts,” namely that of “reasonable efforts.”277 Elsewhere, it has been suggested that “the due 

diligence obligation requires the state's best effort[s],”278 a position also reflected in the 

                                                 
273 Id. at 154 n.880; Article 194, UNCLOS. 
274 In the 1872 Alabama Arbitration, the parties to the dispute (the U.S. and Great Britain) presented different 

definitions of the due diligence concept as referred to in the 1871 Treaty of Washington. See Alabama Claims, 29 

R.I.A.A. at 129 (holding that due diligence should be “exercised by neutral governments in exact proportion to the 

risks to which either . . . may be exposed, from a failure to fulfil the obligations of neutrality” after the parties in this 

suit presented different definitions of the concept as referred to in the 1871 Treaty of Washington). 
275 Maria Flemme, Due Diligence in International Law, at 12 (Spring 2004) (unpublished M. A. thesis, Lund 

University), available at http://www.lunduniversity.lu.se/o.o.i.s?id=24965&postid=1557482. 
276 Id. at 1. 
277 2001 ILC Report, supra note 266, at 154 (“In the context of the present articles, due diligence is manifested in 

reasonable efforts by a State to inform itself of factual and legal components that relate foreseeably to a 

contemplated procedure and to take appropriate measures, in timely fashion, to address them.”). 
278 Barnidge, supra note 268, at 112 (quoting Pierre-Marie Dupuy, Reviewing the Difficulties of Codification: On 

Ago's Classification of Obligations of Means and Obligations of Result in Relation to State Responsibility, 10 EUR. 

J. INT'L L. 371, 379 (1999)). 
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Responsibilities and Obligations Advisory Opinion by the International Tribunal of the Law of 

the Sea.279 

As indicated earlier in this chapter, UNCLOS uses the strongest wording when referring 

to the duty to cooperate in the repression of piracy (cooperation “to the fullest possible extent”). 

It is also noteworthy that among the factors to be considered when determining the applicable 

standard of due diligence are the specific risks generated by the case or activity at hand.280 In that 

regard, it is indisputable that piracy presents serious risks to the international community, as 

manifested, inter alia, by the unprecedented number of UNSC resolutions adopted on the matter 

in a relatively short period of time. Accordingly, in the counter-piracy field, the standard of due 

diligence should be higher than minimum or even reasonable efforts; rather, it should be based 

on the “best efforts” test. Stated differently, compliance with article 100 of UNCLOS would 

require sincere, concerted, and proactive efforts to cooperate internationally in the repression of 

maritime piracy.  

As due diligence is a flexible concept,281 assessing its standard requires analysis of not 

only the particular field of law, but also of the specific obligation within the general duty to 

                                                 
279 The International Tribunal for the Law of the Sea concluded that “The sponsoring State’s obligation ‘to ensure’” 

is “an obligation to deploy adequate means, to exercise best possible efforts, to do the utmost, to obtain this result.” 

Responsibilities and Obligations Advisory Opinion, supra note 270, ¶ 110 (emphasis added). 
280 On the link between the applicable standard of due diligence and the specific risks posed see the Responsibilities 

and Obligations Advisory Opinion, supra note 270, ¶ 117 (“The standard of due diligence has to be more severe for 

the riskier activities.”). See also the ILC commentary on its Draft Article 3 of the ILC Draft Articles on Prevention 

of Transboundary Harm from Hazardous Activities, where it stated that “[t]he required degree of care is proportional 

to the degree of hazard involved.” 2001 ILC Report, supra note 266, at 155. 
281 See the ILC Commentary to Article 2 of its Draft Articles on the Responsibility of States for Internationally 

Wrongful Acts, whereby it is mentioned that standards such as due diligence “vary from one context to another for 

reasons which essentially relate to the object and purpose of the treaty provision or other rule giving rise to the 

primary obligation.” 2001 ILC Report, supra note 266, at 34. See also Responsibilities and Obligations Advisory 

Opinion, supra note 270, ¶ 117 (“The content of ‘due diligence’ obligations may not easily be described in precise 
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cooperate (such as the duty to share information). Additionally, there is a need to consider the 

facts and circumstances of each case. Indeed, the duty to cooperate prescribed by article 100 of 

UNCLOS may entail different actions in different instances, also taking into consideration the 

tools and resources available to the state in question. Thus, the requirement for “sincere, 

concerted, and proactive efforts” should not be perceived as defining a uniform, specific set of 

actions applicable to all states in all situations. This conclusion corresponds to the position 

expressed by the ILC in its commentary on the duty to cooperate in combating piracy, which 

stated, “[o]bviously, the State must be allowed a certain latitude as to the measures it should take 

to this end in any individual case.”282 In addition, and similar to other fields where the due 

diligence principle has been applied, it is clear that the concept of due diligence implies an 

obligation of conduct, not of result.283 

                                                                                                                                                             
terms. Among the factors that make such a description difficult is the fact that ‘due diligence’ is a variable 

concept.”); Flemme, supra note 275, at 12 (“Flexibility is an essential characteristic of this standard of conduct . . . 

.”). 
282 1956 ILC Report, supra note 23, at 282. 
283 See Report of the International Law Commission to the General Assembly, supra note 271, at 103 (“The 

obligation of due diligence contained in article 7 sets the threshold for lawful State activity. It is not intended to 

guarantee that in utilizing an international watercourse significant harm would not occur. It is an obligation of 

conduct, not an obligation of result.”). See also Responsibilities and Obligations Advisory Opinion, supra note 270, 

¶ 110 (“The sponsoring State’s obligation ‘to ensure’ is not an obligation to achieve, in each and every case, the 

result that the sponsored contractor complies with the aforementioned obligations. Rather, it is an obligation to 

deploy adequate means, to exercise best possible efforts, to do the utmost, to obtain this result. To utilize the 

terminology current in international law, this obligation may be characterized as an obligation ‘of conduct’ and not 

‘of result’, and as an obligation of ‘due diligence’” (emphasis added).).  
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3.2.3. Article 100 as the guiding principle in identifying the specific duties imposed on 
states 

A detailed listing and in-depth discussion of all the specific duties required pursuant to article 

100’s general obligation to cooperate exceeds the scope of this chapter. For the purpose of the 

current discussion, it is submitted that certain duties can be identified based on a holistic 

interpretation of the piracy section of UNCLOS, which is derived from a joint reading of article 

100 and the substantive provisions of the piracy section. Stated differently, UNCLOS’ piracy 

provisions should be interpreted and implemented in light of the general guideline—namely the 

duty to cooperate—prescribed by article 100. 

Thus, for example, a key provision under UNCLOS is article 105, which reads:  

“On the high seas, or in any other place outside the jurisdiction of any State, every 

State may seize a pirate ship or aircraft, or a ship or aircraft taken by piracy and 

under the control of pirates, and arrest the persons and seize the property on 

board. The courts of the State which carried out the seizure may decide upon the 

penalties to be imposed, and may also determine the action to be taken with 

regard to the ships, aircraft or property, subject to the rights of third parties acting 

in good faith.”284 

Commentators have pointed to the hortatory characteristic of the provision, notably due 

to the use of the verb “may” throughout this article.285 It appears, however, that the use of the 

                                                 
284 Article 105, UNCLOS.  
285 Guilfoyle, Shipping Interdiction, supra note 55, at 30–31 (“Under Article 105 of UNCLOS, any state may seize a 

pirate vessel and its courts may ‘decide upon the penalties to be imposed’. This implies a permissive, not mandatory, 

grant of universal jurisdiction and a choice of means as to how to co-operate to suppress piracy.”); Tullio Treves, 

Piracy and the International Law of the Sea, in MODERN PIRACY: LEGAL CHALLENGES AND RESPONSES 117, 122 
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verb “may” does not imply the discretionary nature of the provision, but is rather meant to 

indicate that the concrete actions listed under article 105 are allowed as an exception to the 

general principles that would otherwise forbid them.  

Accordingly, article 105 permits the seizure of a pirate ship navigating on the high seas as 

an exception to the general principle of freedom of navigation on the high seas enshrined in 

UNCLOS,286 according to which such an intervention would have been considered illegal. 

Similarly, article 105 allows every state to exercise criminal jurisdiction over pirates as an 

exception to the general principle conferring exclusive jurisdiction upon the flag state.287  

Thus, through the use of the term “may,” article 105 sanctions certain actions that would 

have otherwise been prohibited under international law. This interpretation of the term “may” 

also corresponds to the way it is used in other provisions in UNCLOS’ piracy section. An 

example of this is article 107, which provides that “[a] seizure on account of piracy may be 

carried out only by warships or military aircraft, or other ships or aircraft clearly marked and 

                                                                                                                                                             
(Douglas Guilfoyle ed., 2013) [hereinafter Treves, Piracy and the International Law of the Sea] (“The language of 

article 105 (i.e., ‘may’) seems to indicate that the exercise of jurisdiction by the seizing state’s courts is a possibility, 

not an obligation, notwithstanding the ‘duty’ to cooperate in the repression of piracy set out in article 100.”); Roach, 

supra note 243, 403 (2010) (“This article [article 105], like all of the piracy provisions save Article 100, is 

discretionary—‘may’ . . . .”). 
286 Article 87(1)(a), UNCLOS. 
287 See id. Art. 92(1), at 433 (“Ships shall sail under the flag of one State only and, save in exceptional cases 

expressly provided for in international treaties or in this Convention, shall be subject to its exclusive jurisdiction on 

the high seas.”). See also M/V Saiga (No. 2) (St. Vincent v. Guinea), Case No. 2, Judgment of July 1, 1999, 3 

ITLOS Rep. 10, 48 (“[T]he ship, everything on it, and every person involved or interested in its operations are 

treated as an entity linked to the flag State.”); Medvedyev v. France, Judgment of Mar. 29, 2010, para. 85 (Eur. Ct. 

H.R. 2010), http://hudoc.echr.coe.int/webservices/content/pdf/001-97979?TID=ufyxypubrf (mentioning the 

principle of universal jurisdiction over piracy acts as an exception to the rule of the exclusive jurisdiction of the flag 

state); TANAKA, supra note 48, at 152–55.  
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identifiable as being on government service and authorized to that effect.”288 As manifested by 

the title of the provision (“Ships and aircraft which are entitled to seize on account of piracy”),289 

the use of the term “may” in this article indicates which vessels or aircrafts are allowed to 

conduct the seizure, rather than whether states have the discretion or an obligation to carry out 

such acts.  

Consequently, the use of the term “may” in these provisions does not imply that a state 

has complete discretion over whether to act. Indeed, this is precisely where the link to article 100 

becomes relevant. If a state is in a position to seize a pirate ship or take other actions sanctioned 

by article 105, and it nonetheless chooses not to act, for example, due to reasons of political 

convenience, it can certainly be argued that this state did not fulfill its obligations under 

international law. More specifically, it can be argued that the state failed to fulfill its obligation 

to cooperate in the suppression of piracy under article 100.290  

To be clear, the combination of articles 100 and 105 does not create an obligation to seize 

a pirate ship under all circumstances. Yet the state concerned should present a sound explanation 

for its lack of action in light of the presumption of cooperation and the due diligence standard 

                                                 
288 Article 107, UNCLOS (emphasis added). 
289 Id. (emphasis added).  
290 A similar position (though without explicitly referring to a violation of a duty under international law) can be 

found in Professor Wolfrum’s discussion of article 107 of UNCLOS, where he stated that “[i]t has to be 

acknowledged that the central provision, namely article 107 of the Convention, is worded as an option for States to 

take up rather than as an obligation incumbent upon them. However, States are under an obligation to cooperate in 

the repression of piracy (article 100 of the Convention). Reading article 100 and 107 of the Convention together, it 

can be argued that States may not lightly decline to intervene against acts of piracy.” Wolfrum, supra note 130, at 3–

4. A different position was expressed by John Kavanagh, who argued that “a state's non-compliance with the 

provision [article 100] would not constitute a breach of international law. In other words, a state could avoid the 

prosecution of a pirate who is within its jurisdiction or avoid the enactment of legislation to provide for 

prosecution.” John Kavanagh, The Law of Contemporary Sea Piracy, 1999 AUSTL. INT’L L. J. 127, 140–41 

(referring to BARRY H. DUBNER, THE LAW OF INTERNATIONAL SEA PIRACY 108 (1980)). 
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created by article 100. To that end, an attempt to rely on the term “may” in article 105 as 

allegedly pointing to the hortatory nature of the provision does not appear to be convincing and 

might put into question the state’s good faith in raising such an argument.  

Article 100 can further serve as a benchmark to construe the piracy provisions in case a 

doubt arises on the appropriate interpretation. One example already mentioned in the literature 

on piracy concerns the practice of naval forces operating off the coast of Somalia to hand over 

suspected pirates to regional states such as Kenya to face trial. Article 105 provides neither 

explicit authority to do so, nor does it expressly prohibit such cooperation between the arresting 

state and the prosecuting one. In response to the argument that in accordance with article 105 

only the arresting state has jurisdiction to try the pirate,291 it has been correctly contended that 

such an argument “is inconsistent with the strong duty of cooperation in the international law of 

piracy articulated by Article 100. The practice of states reflected in their arrangements with 

Kenya indicates that they believe cooperation includes transfers ashore to third states for trial and 

that they are permitted under international law.”292  

                                                 
291 See Eugene Kontorovich, United States v. Shi. 525 F.3d 709, Cert. Denied, 129 S.Ct. 324 (2008) United States 

Court of Appeals for the Ninth Circuit, April 24, 2008, 103 AM. J. INT’L L. 734, 739 (2009) (noting that transfer 

might be illegal under UNCLOS because it only allows capturing nations to prosecute pirates). 
292 Roach, supra note 243, at 404 (countering Eugene Kontorovich’s position that expresses a more restricted 

reading of article 105). A conclusion similar to that of Roach—though without basing it on Article 100— was 

presented by Lawrence Azubuike, who also countered Kontorovich’s position by arguing that “[n]othing on the face 

of the Article [105] makes the jurisdiction exclusive to the arresting State.” Lawrence Azubuike, International Law 

Regime Against Piracy, 15 ANN. SURV. INT’L & COMP. L. 43, 54–55 (2009). An opinion similar to that of 

Kontorovich was presented by Joseph M. Isanga. To support their position, both Kontorovich and Isanga pointed to 

the commentary to article 43 of the 1956 ILC Report (which is the equivalent to article 105 of UNCLOS). See 

Joseph M. Isanga, Countering Persistent Contemporary Sea Piracy: Expanding Jurisdictional Regimes, 59 AM. U. 

L. REV. 1267, 1279 (2010) (finding that UNCLOS does not extend universal jurisdiction to cases involving 

extradition). The ILC commentary reads: “This article gives any State the right to seize pirate ships (and ships seized 

by pirates) and to have them adjudicated upon by its courts. This right cannot be exercised at a place under the 
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Finally, article 100 can also be invoked to support counter-piracy initiatives in 

accordance with states’ national legislation. For example, it has been reported that the 

Netherlands uses this provision as the legal basis for its authorization of Vessel Protection 

Detachments (VPDs) on Dutch ships under its Constitution.293 

 

3.3. THE DUTY TO SHARE INFORMATION AS A SPECIFIC OBLIGATION UNDER THE GENERAL 
DUTY TO COOPERATE 

The concrete measures to be applied by states as part of their general duty to cooperate are 

determined based on the characteristics of the particular threat and the circumstances of each 

case. Whatever the specific measures are, however, information exchange is vital to ensure 

successful international cooperation in counter-piracy operations.  

Indeed, the duty to share information can be identified as a particular obligation within 

the general duty to cooperate. This conclusion is supported by relevant international instruments. 

For example, the SUA Convention provides that “States Parties shall co-operate in the 

prevention of the offences set forth in article 3, particularly by . . .  exchanging information in 

accordance with their national law . . . .”294 

                                                                                                                                                             
jurisdiction of another State.” 1956 ILC Report, supra note 23, at 283. As indicated, this author supports the position 

expressed by Roach and Azubuike in light of the importance attached to international cooperation in combating 

piracy as provided for by article 100 of UNCLOS. A conclusion supporting broad interpretation of article 105 (and 

the rest of the piracy provisions) can also be deduced from the object and purpose of the piracy section of UNCLOS, 

namely the common interest of the international community in ensuring the freedom of navigation and the safety of 

persons and property upon the high seas. 
293 See Clive R. Symmons, Embarking Vessel Protection Detachments and Private Armed Guards on Board 

Commercial Vessels: International Legal Consequences and Problems Under the Law of the Sea, 51 MIL. L. & L. 

WAR REV. 21, 33 n.51 (2012). 
294 SUA Convention, art. 13.1(b). 
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As explained by Justice Tuerk in reference to that provision: “there is a duty for States 

Parties that have a reason to believe that an offense set forth in the [SUA] Convention will be 

committed to furnish as promptly as possible any relevant information to those States having 

established jurisdiction over such offenses.”295 

In addition, the UNSC resolutions related to the suppression of piracy and armed robbery 

at sea also urge all states to share information on acts related to piracy and armed robbery at 

sea.296 The U.N. General Assembly has also emphasized the importance of information sharing 

as part of international cooperation in addressing the problem of piracy.297  

On the regional level, the need for information sharing as a means of promoting 

cooperation in the suppression of piracy was a prime motivator for Asian states in adopting the 

Regional Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in 

Asia (ReCAAP).298 A key feature of ReCAAP is the creation of an information sharing center, 

based in Singapore, whose role is to undertake the collection, collation, and analysis of 

                                                 
295 Tuerk, supra note 247, at 349. 
296 See S.C. Res. 1816, supra note 125, ¶ 3 (“Urg[ing] all States to cooperate with each other . . . and share 

information about, acts of piracy and armed robbery in the territorial waters and on the high seas off the coast of 

Somalia . . . .” ). The UNSC reiterated the importance of sharing information in other resolutions as well. See, e.g., 

S.C. Res. 1846, para. 7, U.N. Doc. S/RES/1846 (Dec. 2, 2008); S.C. Res. 1976, supra note 167, para. 19. In later 

Resolutions the UNSC explicitly highlighted the importance of sharing evidence and information among States and 

international organizations for anti-piracy law enforcement purposes including with regard to the key figures of the 

criminal networks involved in piracy. See, e.g., S.C. Res. 2077, supra note 248, ¶ 9. 
297 See G.A. Res. 63/111, supra note 250, ¶ 61 (“[The General Assembly] [r]ecognizes the crucial role of 

international cooperation at the global, regional, subregional and bilateral levels in combating, in accordance with 

international law, threats to maritime security, including piracy, armed robbery at sea . . . through . . . the enhanced 

sharing of information among States relevant to the detection, prevention and suppression of such threats . . . .”). See 

also G.A. Res. 66/231, supra note 250, ¶ 81; G.A. Res. 67/78, supra note 250, ¶ 88. 
298 Natalie Klein, MARITIME SECURITY AND THE LAW OF THE SEA 242 (Vaughan Lowe et al. eds., 2011). 



100 

information received from state parties and to ensure a flow of information between them.299 

Similarly, the more recent sub-regional Codes of Conduct, adopted in 2009 in Djibouti300 and in 

2013 in Cameroon,301 both inspired by ReCAAP,302 each provide that cooperation among the 

state parties shall include “sharing and reporting relevant information.”303 The Codes of Conduct 

further provide for detailed obligations related to information sharing, such as the need to 

designate a national focal point to facilitate coordinated, timely, and effective flow of 

information.304  

The duty to exchange information related to the prevention and suppression of maritime 

piracy may also derive independently from the abovementioned principle of due diligence. This 

concept entails, inter alia, that states have a responsibility to forewarn other countries about 

potential threats by communicating relevant information and updating international police 

databases in a systematic and comprehensive fashion.305 The “responsibility to forewarn” is not a 

                                                 
299 Article 7, ReCAAP; Klein, supra note 298, at 242−43. 
300 The Djibouti Code of Conduct.  
301 The Gulf of Guinea Code of Conduct. 
302 See Djibouti Code of Conduct, pmbl. The Gulf of Guinea Code of Conduct was in turn, inspired by the Djibouti 

Code of Conduct. See Gulf of Guinea Code of Conduct, supra note 57, pmbl.  
303 Djibouti Code of Conduct, art. 2(1); Gulf of Guinea Code of Conduct, art. 2(1).  
304 See Djbouti Code of Conduct, art. 8 (“Coordination and Information Sharing”); see Gulf of Guinea Code of 

Conduct, art 11 (same). 
305 See Rutsel Silvestre J. Martha,, THE LEGAL FOUNDATIONS OF INTERPOL 26−28 (2010); see also Ronald K. Nobel, 

INTERPOL Secretary General, Prosecuting Terrorism: The Global Challenge, Keynote Address Organized by NYU 

Center on Law & Security (June 4, 2004), available at 

http://www.interpol.int/Public/ICPO/speeches/SG20040604.asp (“Countries have a responsibility to forewarn other 

countries about individuals that present a potential threat. . . . The practical implication is that countries have to 

ensure that they communicate all potentially relevant information to other countries and update international police 

databases in a systematic and comprehensive fashion.”). In the context of combating terrorism, the duty to forewarn 

of imminent threats was underscored by the UNSC in Resolution 1373, where the USNC, acting under Chapter VII 

of the U.N. Charter, decided that all states shall “[t]ake the necessary steps to prevent the commission of terrorist 
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new notion under international law. For example, in the Corfu Channel case, the International 

Court of Justice pointed to the duty of states to notify and warn countries of an imminent danger 

based on certain general and well-recognized principles such as elementary considerations of 

humanity.306  

With the Corfu Channel case in mind,307 the obligation to forewarn was introduced into 

UNCLOS, where it is provided in article 24(2) that “[t]he coastal State shall give appropriate 

publicity to any danger to navigation, of which it has knowledge, within its territorial sea.”308 It 

would be reasonable to contend that activities of a piratical nature pose a “danger to navigation” 

within the meaning of article 24(2), thereby requiring the coastal state to warn other states of 

such known activity in its territorial waters. Beyond the territorial sea, the duty to forewarn is a 

corollary obligation of the duty to cooperate enshrined in article 100 of UNCLOS, and by other 

relevant instruments, such as the SUA Convention and the abovementioned UNSC resolutions.  

 

3.4. THE NATURE OF COOPERATION: A CALL FOR HOLISTIC INTER-DISCIPLINARY 
COOPERATION 

Having established the existence of a general duty to cooperate and to share information, 

consideration should be given to the nature of the required cooperation in combating maritime 

piracy. Specifically, this chapter proposes a departure from the traditional concepts related to 

crime prevention in favor of adopting a holistic, inter-disciplinary paradigm for cooperation.  

                                                                                                                                                             
acts, including by provision of early warning to other States by exchange of information.” S.C. Res. 1373, para. 

2(b), U.N. Doc. S/RES/1373 (Sept. 28, 2001). 
306 Corfu Channel (U.K. v. Alb.), Judgment, 1949 I.C.J. 4, 22 (Apr. 9); Martha, supra note 305, at 27. 
307 See TANAKA, supra note 48, at 96 (stating that article 24(2) of UNCLOS incorporated the dictum from the Corfu 

Channel case regarding the duty to warn). 
308 UNCLOS art. 24(2). 
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Traditionally, governmental authorities and international entities operating in different 

fields have carried out their missions virtually independently of each other: the police engage in 

purely police work, the military engage in purely military operations, and so on. In addition, the 

level of cooperation between such bodies and the private sector has frequently been insignificant, 

if not practically non-existent.  

This traditional paradigm may work effectively when combating classic forms of crime 

such as land-based murder, robbery, and theft. Nonetheless, the challenges that have 

accompanied relatively new forms of crime such as terrorism, or the “resurrection” of old crimes 

such as maritime piracy, have highlighted the shortcomings of this conventional approach.  

This shift in the risks posed to our societies necessitates adjustment on two levels. First, 

substantive changes are necessary, namely with regard to the type of tasks carried out by each 

actor. Thus, for example, military forces might be requested to engage in activities of a law 

enforcement nature, and police forces might be asked to investigate illegal activities which, in 

the past, have not been considered “typical” ordinary law crimes in the strict sense of that term.  

Second, and stemming also from these substantive changes, institutional—or, more 

precisely, inter-institutional—adjustments are required. Concretely, there is a need to involve all 

relevant actors in this process—hence, the call for a holistic approach—and to establish 

cooperation among agencies and institutions whose role, mandate, and general activities may 

often be significantly different from one another. Enabling and coordinating the interaction 

between such bodies, namely inter-disciplinary cooperation, is not only desirable, but is in fact 

imperative. 

The “holistic inter-disciplinary cooperation” paradigm is of particular relevance in the 

field of maritime piracy. Despite the fact that piracy is a classic crime, its geographic location 



103 

requires the involvement of naval forces. In addition, the shipping industry is often in possession 

of valuable information that can be used for criminal investigations and prosecutions. Thus, there 

is clearly a need to establish collaboration among navies, law enforcement agencies, and the 

private sector. As will be discussed in the next section, such collaboration is not without 

challenges, yet it remains essential to successful counter-piracy undertakings.  

 

3.5. CHALLENGES IN SHARING INFORMATION IN THE FIGHT AGAINST PIRACY 

Sharing relevant information among states and international organizations is vital for combating 

piracy and should therefore be applied as the general standard procedure. Information exchange 

nonetheless faces a number of difficulties that will be addressed below.  

3.5.1. Scope of the duty to share information and the “national security” exception  

Frequently, the international instruments applicable to the suppression of piracy do not shed 

much light on the precise scope of the duty to share information. As already noted in this 

chapter, the duty to share information in reference to piracy is not explicitly mentioned in article 

100 of UNCLOS (or elsewhere in the piracy section).309 In the SUA Convention, the need to 

share information is mentioned, yet without further details.310  

                                                 
309 Compare Article 100, UNCLOS, with Article 200, UNCLOS (according to which states shall cooperate through 

the exchange of information and data acquired about pollution of the marine environment). 
310 See SUA Convention art. 13(b) (“State Parties shall co-operate in the prevention of the offences set forth in 

article 3, particularly by . . . exchanging information in accordance with their national law, and co-ordinating 

administrative and other measures taken as appropriate to prevent the commission of offences set forth in article 

3.”). 
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Consequently, states are left to decide what precise information should be shared, how it 

is to be transmitted, and when it is to be delivered.311 Moreover, even when more detail on the 

duty to share information is provided, restrictions are often imposed due to national security, 

sovereignty, or commercial confidentiality concerns.312 Such restrictions are found in the SUA 

Convention (exchange of information “in accordance with national law”313), as well as in article 

302 of UNCLOS, a general provision concerning the disclosure of information: “[N]othing in 

this Convention shall be deemed to require a State Party, in the fulfilment of its obligations under 

this Convention, to supply information the disclosure of which is contrary to the essential 

interests of its security.”314 

These restrictions—in particular, those based on the “national security” argument—can 

be used by states to justify their decision not to share information.315 Nonetheless, it is submitted 

that the implementation of laws and regulations that prevent or restrict the exchange of 

information should be done only as an exception to the general obligation to share information 

deriving from article 100 and the due diligence principle. Thus, if a state possesses relevant data, 

and it neglects—or even refuses—to share it, it carries the burden of justifying such a position. 

This approach is grounded in the wording of provisions such as the abovementioned 

article 302 of UNCLOS, which allows non-disclosure of information only for purposes of 

protecting “essential interests of [state] security.”316 It is further based on the fundamental 

                                                 
311 See Klein supra note 298, at 255 (finding that in the law enforcement context, states often agree to no more than 

a duty to cooperate, leaving the specifics of the duty to states’ discretion).  
312 Id. at 255–56. 
313 Article 13(b), SUA Convention. 
314 Article 302, UNCLOS. 
315 See Klein, supra note 298, at 254 (mentioning the problem of national security interests trumping international 

security interests). 
316 Article 302, UNCLOS (emphasis added). 
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principle under international law requiring states to fulfill their obligations in good faith. Indeed, 

if, as a matter of policy, a state refrains from sharing information related to the prevention and 

suppression of maritime piracy, it can hardly be argued that it fulfills its obligation to cooperate 

in good faith.  

This conclusion is further supported by the nature of piracy as, in essence, an ordinary 

law crime. Accordingly, the type of information whose sharing is of importance for the purpose 

of combating maritime piracy would typically be that which is exchanged as a standard 

procedure among law enforcement authorities when countering crime: identification of suspects, 

modus operandi, etc. Thus, in general, the sharing of such information between the entities 

involved in counter-piracy operations (whether the navies or law enforcement agencies) is 

unlikely to compromise national security. It should therefore not be surprising that at least 

among law enforcement agencies and based on INTERPOL’s practice following the creation of 

its Global Maritime Piracy Database,317 in the domain of maritime piracy, very few restrictions 

have been imposed by INTERPOL’s member countries on information exchanged via the 

INTERPOL information system.318 As described in the next section, however, the flow of 

information between the navies and law enforcement entities is not without difficulties.  

                                                 
317 INTERPOL’s Global Piracy Database was created in 2011 and was mentioned in UNSC Resolutions such as 

Resolution 2020. S.C. Res. 2020, para. 19, U.N. Doc. S/RES/2020 (Nov. 22, 2011) (“[The Security Council] 

[c]ommends INTERPOL for the creation of a global piracy database designed to consolidate information about 

piracy off the coast of Somalia and facilitate the development of actionable analysis for law enforcement, and urges 

all States to share such information with INTERPOL for use in the database, through appropriate channels.”). The 

database contains information on piracy events, pirates’ weapons, bank accounts, suspected financiers, negotiators, 

and more. For further information on the database, see Pierre St. Hilaire, Somali Piracy: Following the Paper Trail 

6–7 n.4 (June 2012) (on file with the United Arab Emirates Counter Piracy Conference), available at 

http://www.counterpiracy.ae/2012-briefing-papers.  
318 In accordance with INTERPOL’s Rules on the Processing of Data (RPD), the source of data that circulated via 

INTERPOL’s channels retains control over its data. INTERPOL, Rules on the Processing of Data, art. 7(1), 
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3.5.2. Challenges deriving from the nature of the crime and the entities involved in 
counter-piracy operations 

3.5.2.A. Navies carrying out law enforcement activities  
 
Since piracy takes place on the high seas, and often very far from the shore, combating piratical 

acts requires more than the typical police-prosecution cooperation, which is predominant in land-

based ordinary law crimes such as theft or robbery. Notably, it calls for the involvement of 

navies as the front-line entities that both prevent attacks and gather relevant information to 

facilitate prosecution. In fact, in such operations, the navies exercise activities of a law 

enforcement nature. This unique feature in combating maritime piracy creates certain problems 

including those related to information exchange.  

The lead role taken by navies in combating piracy has also led the international 

community to overlook the role of law enforcement organizations and agencies, particularly 

during the early stages of combating piracy off the coast of Somalia. Thus, despite the fact that 

by the end of 2008 a shift towards a law enforcement paradigm was already underway,319 it was 

not until late November 2010 that the UNSC—already in its eleventh resolution related to piracy 

off the coast of Somalia320—made a clear reference to organizations such as INTERPOL and 

Europol operating in the counter-piracy field.  

                                                                                                                                                             
available at 

http://www.coe.int/t/dghl/standardsetting/dataprotection/tpd_documents/R%C3%A8glement%20INTERPOL_en.pdf. This 

includes, inter alia, the right to impose restrictions on the access or the use of such data by other users of the system, 

namely by other countries or international entities. Id. arts. 7(1), 58.  
319 Douglas Guilfoyle, Piracy off Somalia and Counter-Piracy Efforts, in MODERN PIRACY: LEGAL CHALLENGES 

AND RESPONSES, 35, 50–51. On the applicability of the law enforcement paradigm see also infra Part 4.12. 
320 The first UNSC Resolution making a reference to the threats posed by maritime piracy off the coast of Somalia 

was UNSC Resolution 1676. See S.C. Res. 1676, U.N. Doc. S/RES/1676 (May 10, 2006). The UNSC reiterated its 

concerns over piratical incidents in Resolution 1772. See S.C. Res. 1772, U.N. Doc. S/RES/1772 (Aug. 20, 2007); 

S.C. Res. 1801, U.N. Doc. S/RES/1801 (Feb. 20, 2008). The first time the UNSC addressed piracy off the coast of 
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In Resolution 1950, the UNSC underlined the importance of continuing to enhance the 

collection, preservation, and transmission of evidence of acts of piracy to competent authorities; 

welcomed the ongoing work of the IMO, INTERPOL, and industry groups to develop guidance 

to seafarers on preservation of crime scenes following acts of piracy; and urged states, in 

cooperation with INTERPOL and Europol, to further investigate international criminal networks 

involved in piracy off the coast of Somalia, including those responsible for illicit financing and 

facilitation.321 This rather late inclusion of the law enforcement angle in UNSC resolutions (and 

elsewhere) was particularly surprising, given that the guidelines for involving police forces in 

combating maritime piracy had already been put in place when the situation off the coast of 

Somalia began to deteriorate.322  

By not considering the potential in engaging the law enforcement community, a number 

of difficulties have emerged, particularly with regard to facilitating the prosecution of pirates, a 

task that typically falls within the expertise of law enforcement agencies. Naval forces do not 

necessarily have the tools or the expertise to gather and preserve the relevant evidence necessary 

for criminal proceedings.323 In addition, they generally do not have criminal databases where 

                                                                                                                                                             
Somalia as the primary subject matter of a resolution was in June 2008, when it adopted Resolution 1816. See S.C. 

Res. 1816, supra note 125. That resolution was followed by the following resolutions adopted by November 2010: 

S.C. Res 1838, U.N. Doc. S/RES/1838 (Oct. 7, 2008); S.C. Res. 1844, U.N. Doc. S/RES/1844 (Nov. 20, 2008); S.C. 

Res. 1846, supra note 296; S.C. Res. 1851, supra note 189, S.C. Res. 1897, U.N. Doc. S/RES/1897 (Nov. 30, 2009); 

and S.C. Res. 1918, supra note 6. 
321 See S.C. Res. 1950, para. 16, U.N. Doc. S/RES/1950 (Nov. 23, 2010). 
322 See, e.g., Int’l Maritime Org. [IMO], Code of Practice for the Investigation of the Crimes of Piracy and Armed 

Robbery Against Ships, IMO Assemb. Res. A. 922 (22) (Nov. 29, 2001). Among the points included in that Code 

were the following: involve relevant organizations (e.g., INTERPOL) at an early stage; evidence accumulated from 

different cases may create opportunities to identify offenders; appropriate databases should be searched; and 

contacting INTERPOL for information on the offenders (e.g., prior convictions) is important. Id. ¶¶ 5.6, 7.16. 
323 See Friman & Lindborg, supra note 48, at 172, 195.  
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important data such as personal information on suspects, fingerprints, and DNA can be stored 

and compared with existing data. Such expertise and tools are at the core of law enforcement 

activities and international police cooperation. The relative lack of involvement of the police in 

those early stages therefore created a gap, or a “missing link,” between the navies operating off 

the coast of Somalia and the prosecution services.  

The growing recognition of the need to engage all relevant actors, including the law 

enforcement community, as part of the holistic inter-disciplinary paradigm, led to welcome 

changes in the mindset that guided the international community in the early stages of combating 

piracy off the coast of Somalia.  

Thus, in addition to the abovementioned UNSC Resolution 1950, three noteworthy 

examples of the positive shift in approach are found in the following instruments. First, in UNSC 

Resolution 1976, the UNSC, acting under Chapter VII of the U.N. Charter: (1) invited states, 

individually or in cooperation with regional organizations, United Nations Office on Drugs and 

Crimes (UNODC), and INTERPOL, to examine domestic procedures for the preservation of 

evidence and assist Somalia and other states in the region in strengthening their counter-piracy 

law enforcement capacities; (2) underlined the importance of continuing to enhance the 

collection, preservation, and transmission of evidence to competent authorities; and (3) urged 

states and international organizations to share evidence and information for anti-piracy law 

enforcement purposes with a view to ensuring effective prosecution.324 UNSC Resolution 2020 

further highlighted the importance of sharing information with INTERPOL and Europol, 

                                                 
324 S.C. Res. 1976, supra note 167, ¶¶ 16, 18, 19. 
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including for the purposes of investigating those responsible for illicit financing and 

facilitation.325 

The second example is the amendment to the 2008 European Union Council Decision on 

Operation Atalanta, which is the European Union military operation off the coast of Somalia. 

The amended framework explicitly instructs Operation Atalanta to: (1) collect data including 

characteristics likely to assist in identification of piracy suspects such as fingerprints; and (2) 

circulate, via INTERPOL’s channels, and check against INTERPOL’s databases, personal data 

concerning suspects, including fingerprints and other identifiers (e.g., name, DOB, etc.).326 

A third example concerns the updates introduced in the fourth version of the Best 

Management Practices for Protection against Somalia Based Piracy (BMP4). In the BMP4, 

produced and supported by a number of prominent players in the civil industry and naval forces, 

a specific chapter was added on cooperation with law enforcement authorities.327  

These three examples illustrate a positive shift in the strategic view of counter-piracy 

undertakings. Yet, certain complexities related to the exchange of information between navies 

and law enforcement entities had to be addressed. First, as a matter of normal procedure, navies 

tend to designate the data they collect as “classified information.” This poses serious 

impediments with regard to the use of such data for the purpose of prosecution on the national 

level, as well as in the context of international collaboration with entities (i.e., countries or 

international organizations) that generally do not have access to classified information. As an 

example from INTERPOL’s practice, this issue had to be addressed during the discussions that 

                                                 
325 S.C. Res. 2020, supra note 317, ¶ 18. 
326 See Council Decision 2010/766/CFSP, art. 1, 2010 O.J. (L 327) 49, 50 (EU). 
327 BMP 4: BEST MANAGEMENT PRACTICES FOR PROTECTION AGAINST SOMALI BASED PIRACY, Sec. 12 (2011) 

[hereinafter BMP4], available at http://www.mschoa.org/docs/public-documents/bmp4_low_res_sep_5_2011.pdf 

(referring to the section titled “Post Incident Reporting”).  
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led to the conclusion of a pilot agreement on information sharing between NATO and 

INTERPOL.328  

To address this concern, it is submitted that while the implementation of classified 

information rules is justified in the operations of navies during wartime or in preparation for 

military activities, a different approach should govern the operations of naval forces when 

carrying out missions of a law enforcement nature such as counter-piracy activities. Thus, 

applying standard navy classification procedures in this context, and consequently withholding 

from law-enforcement agencies important information such as fingerprints of suspected pirates, 

can hardly serve the original purpose of classified information. Further, it does not correspond to 

the general obligation to share information in combating maritime piracy. Piracy-related 

information either should not be designated as “classified information” in the first place, or it 

should be declassified as standard procedure. 

Sharing information in the other direction, specifically from law enforcement entities to 

the navies, also posed certain challenges. For example, in the context of INTERPOL’s work, a 

question arose whether INTERPOL may cooperate with navies considering article 3 of its 

Constitution, according to which "[i]t is strictly forbidden for the Organization to undertake any 

intervention or activities of a political, military, religious or racial character."329 A plain reading 

of this provision could have led to the conclusion that INTERPOL must not share any 

information with the navies or organizations that operate off the coast of Somalia such as NATO. 
                                                 
328 See INTERPOL and NATO Cooperation Set to Boost Global Efforts Against Maritime Piracy, INTERPOL (Oct. 

6, 2012), http://www.interpol.int/en/Internet/News-and-media/News-media-releases/2012/N2012 1006. INTERPOL 

also provided specialized training for the crew of naval vessels ahead of their deployment under the NATO anti-

piracy mission, Operation Ocean Shield. See INTERPOL Training Supports NATO Anti-Piracy Mission, 

INTERPOL (Oct. 12, 2013), http://www.interpol.int/en/News-and-media/News-media-releases/2013/N20131012/. 
329 INTERPOL, Constit. art. 3 (June 13, 1956), available at http://www.interpol.int/About-INTERPOL/Legal-

materials/The-Constitution.  
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INTERPOL nonetheless concluded that as long as the purpose and nature of the collaboration is 

confined to promoting international police cooperation, article 3 does not prevent it from doing 

so.330 Based on this functional interpretation of article 3, which permits in principle the flow of 

data from INTERPOL to the naval forces,331 INTERPOL shared information with the navies 

deployed in the Indian Ocean, such as a photo album of suspected pirates. The information 

contained in the photo album, gathered by INTERPOL from its member countries, can assist the 

navies in identifying Somali pirates, and it can potentially support a decision by the navy to 

detain suspects pending further investigations.332  

 

3.5.2.B. Interaction with the shipping industry 
 

Another important player in the fight against maritime piracy is the private sector, including ship 

owners, operators, and insurance companies.333 The role of shipping companies is particularly 

important in the field of sharing information, since they have access to crucial data and are also 

in a position to enable the collection of evidence by the police. 

Nonetheless, cooperation and sharing of information between the private sector and law 

enforcement bodies has not been seamless. First, the shipping industry had to be sensitized to the 

importance of post-incident reporting, preserving the crime scene for the purpose of evidence 

                                                 
330 For further discussion of article 3 of INTERPOL’s Constitution and specifically on the application of the 

“purpose and nature” test in the field of maritime piracy, see Yaron Gottlieb, Article 3 of INTERPOLS’s 

Constitution: Balancing International Police Cooperation with the Prohibition on Engaging in Political, Military, 

Religious, or Racial Activities, 23 FLA. J. INT'L L. 135, 183–84 (2011). 
331 A decision on sharing such information must also be taken in conformity with all INTERPOL’s rules, notably 

with the RPD.  
332 See Greece to Prosecute First Maritime Piracy Case with Evidence Gathered by INTERPOL Team, INTERPOL 

(Dec. 12, 2012), http://www.interpol.int/fr/News-and-media/News-media-releases/2012/PR098. 
333 St. Hilaire, supra note 317, at 2–3.  



112 

gathering, and facilitating interviews with the crew of hijacked ships.334 Thus, despite existing 

guidelines, it was not uncommon to have cases where ships were thoroughly cleaned by their 

crews immediately upon their release by the pirates and prior to any law enforcement 

engagement, thereby destroying any potential crime scene investigation. Direct collaboration 

with shipping companies proved that this hurdle can be overcome. For example, following the 

release of the hijacked oil tanker Irene SL in April 2011, INTERPOL immediately dispatched to 

the vessel an Incident Response Team (IRT). The IRT, supported by the South African Police 

Service and in coordination with European Union Naval Force (EU NAVFOR) and 

INTERTANKO, gathered evidence which later served to assist Greece in its first prosecution of 

a piracy case.335 This successful deployment paved the way for similar INTERPOL-led IRTs, 

where crime scene evidence was collected and hostages were debriefed following their 

release.336 In July 2013, INTERPOL also carried out its first IRT mission on a ship that was 

attacked by pirates operating in the Gulf of Guinea. 

An additional difficulty concerns the trust gap between the shipping industry and other 

entities, notably governmental authorities such as navies and law enforcement agencies. This 

                                                 
334 BMP4, supra note 327, sec. 12. See also IMO, supra note 78, ¶¶ 6.7–6.9 (discussing the securing of evidence); 

S.C. Res. 2077, supra note 248, pmbl. (underlining “the importance of continuing to enhance the collection, 

preservation and transmission to competent authorities of evidence of acts of piracy and armed robbery at sea off the 

coast of Somalia”). The UNSC further welcomed “the ongoing work of the IMO, INTERPOL, and industry groups 

to develop guidance to seafarers on preservation of crime scenes following acts of piracy, and noting the importance 

for the successful prosecution of acts of piracy of enabling seafarers to give evidence in criminal proceedings.” S.C. 

Res. 2077, supra. In that resolution, the UNSC further urged States “to make their citizens and vessels available for 

forensic investigation as appropriate at the first suitable port of call immediately following an act or attempted act of 

piracy or armed robbery at sea or release from captivity.” Id. ¶ 29. 
335 See Greece to Prosecute First Maritime Piracy Case with Evidence Gathered by INTERPOL Team, supra note 

88.  
336 INTERPOL has since carried out six more IRTs following the release of ships hijacked by Somali pirates.  
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obstacle to information sharing has been particularly relevant in reference to ransom payments. 

Typically, negotiations over ransom payments are conducted directly between the pirates or their 

representatives and the shipping company or its representatives.337 In the context of such 

negotiations, information of relevance for future investigation and prosecution might be 

obtained, including names of negotiators and phone numbers. Frequently, however, the shipping 

company concerned has been hesitant to share such information with governmental authorities. 

This may derive from an assessment that the information may be business sensitive; an 

assumption that sharing information might frustrate the on-going (or future) negotiations; or even 

a fear of potential criminal proceedings against the representatives of the shipping industry in 

countries where paying ransom to pirates is criminalized. Overcoming this trust gap enabled the 

population of international criminal databases with relevant information to be used for future 

analytical reports and potential prosecution of pirates’ kingpins. To maintain the positive 

momentum, it is important that the private sector receive feedback on the information it provides 

to governmental authorities so that it can appreciate the effects of its collaboration. 

 

3.5.3. The proliferation of information networks and its discontents 

One of the marked developments on the international level in recent decades is the proliferation 

of non-synchronized networks, which contribute to the creation of a “new world order.”338 This 

phenomenon was attributed to three core factors: technological innovation that enables 

                                                 
337 See Vivienne Walt, Why the Somali Pirates Keep Getting Their Ransoms, TIME (Apr. 20, 2009), 

http://content.time.com/time/world/article/0,8599,1892366,00.html (noting how shipping companies routinely 

conduct the negotiations with pirates and pay ransom sums). 
338 Anne-Marie Slaughter, A NEW WORLD ORDER 15 (2004). 
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information exchange, the expansion of domestic regulation, and the rise of globalization.339 The 

international response to the surge in piracy incidents off the coast of Somalia and in the Gulf of 

Guinea exemplifies the scope of this phenomenon. Within a relatively short period of time, new 

institutions and structures were promptly created to address the new threats and specifically to 

facilitate the exchange of information. These included, for example, the creation of an 

operational network under the auspices of “The Shared Awareness and Deconfliction” (SHADE) 

initiative340 and the establishment of three information sharing centers under the Djibouti Code 

of Conduct.341 

The proliferation of new information sharing networks raises a number of challenges. 

First, it creates confusion as to which network should be used and which entity should be 

approached in a particular case. This problem is even more acute where the possessor of the 

information, who wants to share it, is not accustomed to communicating with entities from other 

disciplines—for example where a private shipping company wishes to communicate information 

to the navy or the police.  

In addition, the abundance of networks frequently leads to two extreme and problematic 

situations related to the circulation of an item of information. One extreme is a case where an 

item is circulated simultaneously in different networks, and consequently, users that are 

connected to these networks receive the exact same item multiple times. This duplication (or 

                                                 
339 Kal Raustiala, The Architecture of International Cooperation: Transgovernmental Networks and the Future of 

International Law, 43 VA. J. INT'L L. 1, 16 (2002). 
340 The SHADE initiative began in 2008 as a mechanism of meetings aimed at coordinating and de-conflicting 

activities between the countries and coalitions involved in military counter-piracy operations in the Gulf of Aden 

and the western Indian Ocean. See generally Shared Awareness and Deconfliction (SHADE), OCEANS BEYOND 

PIRACY, http://oceansbeyondpiracy.org/matrix/shared-awareness-and-deconfliction-shade (containing more 

information on SHADE). 
341 See Djibouti Code of Conduct, art. 8(1) (describing the centers established in Kenya, Tanzania, and Yemen). 
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multiplication) of communication burdens the information system and its users, and it wastes 

valuable resources.  

The opposite scenario is also quite common and is potentially even riskier: it concerns the 

situation where networks operate in “close circuit” and without coordination. This leads to 

valuable items of information being lost due to the silo-style structure of the networks. Such a 

situation can have harsh consequences where an item of information circulated in one network is 

the missing piece in the puzzle that entities connected to other networks are trying to put 

together. 

This shortcoming was underscored by Pierre St. Hilaire, Head of INTERPOL’s Maritime 

Piracy Taskforce: 

“There is a large volume of information on piracy networks that is fragmented 

and in the possession of actors that have little past experience of working together 

closely. For example, information on piracy attacks and those responsible may be 

in the possession of the military; complementary information on the same attacks 

may be in the possession of the flag state, the ship owner, local law enforcement, 

crew members and hostages, and the private actors conducting the ransom 

negotiations.342  

Mr. St. Hilaire added:  

“[p]oor communication among ship owners, navies, and law enforcement 

agencies means that it has been difficult to develop complete pictures of what 

happens in pirate attacks.”343 

 

                                                 
342 St. Hilaire, supra note 317, at 3.  
343 Id. at 2 n.2. 
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One suggested solution is to centralize the flow of information through the creation of a 

single information sharing mechanism.344 This mechanism should be comprised of two layers. 

The first layer would be on the national level, where each country should designate a single point 

of contact to facilitate domestic inter-agency coordination,345 as well as communication with 

external stakeholders. Such designation of “central authorities” has become standard practice in 

matters concerning international cooperation in criminal matters346 and it has been proven to be 

efficient in preventing duplication of work, overcoming language barriers, and establishing 

informal personal relationships. Such informal personal relationships are often a key factor in 

facilitating effective and timely international cooperation. Along this line, Working Group 5, 

created in October 2011 under the auspices of the Contact Group on Piracy off the Coast of 

Somalia and focusing on the investigation of financial flows related to piracy,347 recommended 

                                                 
344 See id. at 3 (“The ultimate goal is to collect and centralize this information for use by the law enforcement 

community.”). 
345 On the importance of coordination on the domestic level, see generally Brian Wilson, Reshaping Maritime 

Security Cooperation: The Importance of Interagency Coordination at the National Level, in MODERN PIRACY: 

LEGAL CHALLENGES AND RESPONSES, 202 (“In this context [of Somali piracy], cooperation between states is crucial. 

Recent efforts to repress piracy also demonstrate that cooperation within each state is equally crucial. Maritime 

security operations may involve extensive cooperation and coordination between different governmental agencies if 

they are to succeed”.). 
346 See supra text accompanying notes 300,301 (regarding the central information sharing centers discussed in the 

Djibouti and Gulf of Guinea Codes of Conduct). See also article 32 to INTERPOL’s Constitution, according to 

which each member country appoints a body which will serve as the National Central Bureau (NCB). The NCB 

ensures liaison with (a) the various departments in the country; (b) those bodies in other countries serving as 

National Central Bureaus; and (c) the Organization's General Secretariat. See INTERPOL, supra note 329, art. 32. 

See also conventions adopted under the auspices of the U.N., where, for the purpose of ensuring coordinated 

cooperation (for example, with regard to executing requests for mutual legal assistance) the conventions require 

each state party to designate a central authority. See, e.g., UNTOC, art. 18. 
347 See Working Group 5, CGPCS, http://www.thecgpcs.org/work.do?action=workAd (“Working Group 5, chaired 

by Italy, focuses on how to advance information sharing internationally and between industry and government 

authorities to disrupt the pirate enterprise ashore, and works with other key partners such as INTERPOL, national 
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“the adoption of a single point of contact in each country to strengthen the domestic coordination 

process and to facilitate liaison with the private sector.”348  

Similarly, on the second layer, namely on the international level, a single empowered 

international mechanism—a “one stop shop”—should be identified. This mechanism need not be 

created based on hierarchical structure vis-à-vis states and other contributing entities; rather, it 

should serve as an end-point and coordinator of all information sharing operations. With regard 

to communication regarding financial flows, Working Group 5 identified INTERPOL as “the 

main international single point of contact with the shipping industry for information-sharing to 

boost the international community’s ability to identify, locate and prosecute pirates and their 

organizers and financiers.”349 

Where information centers and networks have already been created, and identifying a 

single point of contact among them is not feasible, consideration should be given to integrating 

their work through applying an interoperability paradigm, namely identifying means to connect 

and synchronize the various existing networks, thereby creating a “network of networks.”350 

From a technical perspective, this will ensure, for example, that a search in one system will 

generate responses from all other inter-connected networks and will therefore avoid the need to 

check each system individually.  

                                                                                                                                                             
law enforcement/prosecution agencies currently pursuing piracy investigations/prosecution, and the World Bank to 

better understand how illicit financial flows associated with maritime piracy are moving in the area.”).  
348 See U.N. Secretary-General, Rep. of the Secretary-General Pursuant to Security Council Resolution 2020, ¶ 19, 

U.N. Doc. S/2012/783 (Oct. 22, 2012). 
349 Id.  
350 See SLAUGHTER, supra note 338, at 135 (“The best way to integrate the various governments networks . . . into a 

more recognizable structure of world order is to create networks of networks.”). See also id. ch. 4, pt. 1 (discussing 

this idea further).  
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Finally, the already existing international and regional structures for sharing piracy-

related information can generally provide adequate support and meet the needs for information 

exchange. Accordingly, prior to creating a new center or network in this field, it is recommended 

that states carefully assess the added value in such an undertaking and ensure that this would not 

in fact exacerbate the already existing problems discussed above. Indeed, this cautious approach 

was echoed in recent international instruments.351 

3.6. CONCLUSION 

A key component for successful counter-piracy undertakings is international cooperation among 

states, international and regional organizations, and the private sector. The legal basis for 

international cooperation is moored in various international instruments, as well as in general 

principles of international law. It requires states to adhere to due diligence ‘best efforts’ 

standards, which, in the context of maritime piracy, entail exercising sincere, concerted and 

proactive efforts.  

Sharing information is one of the specific duties within the general duty to cooperate. It 

should therefore lead to a regular exchange of relevant data among all actors involved. 

Restrictions based on national security and classification rules should be applied only on an 

exceptional basis. 

                                                 
351 See S.C. Res. 2039, supra note 249, ¶ 7 (encouraging “the States of the Gulf of Guinea, ECOWAS, ECCAS and 

GGC, to develop and implement transnational and transregional maritime security coordination centres covering the 

whole region of the Gulf of Guinea, building on existing initiatives, such as those under the auspices of the 

International Maritime Organization (IMO)” (emphasis added)); Gulf of Guinea Code of Conduct, pmbl. 

(emphasizing “the importance of building on existing national, regional and extraregional initiatives to enhance 

maritime safety and security in the Gulf of Guinea” (emphasis added)). 
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The implementation of a strategic partnership based on an inter-disciplinary paradigm is 

not without difficulties, particularly in the field of information exchange and in light of the fact 

that the primary actors—navies, law enforcement agencies, and the private sector—are not 

accustomed to working together. Nevertheless, through collaboration in recent years, many 

challenges have been successfully met, and solutions that have not been part of the traditional 

discourse in combating crimes were identified. To continue and build on those accomplishments, 

it is paramount to centralize the flow of information and to avoid the creation of new close-

circuit information networks.  
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4 

CHAPTER THREE: 
THE SECURITY COUNCIL’S MARITIME PIRACY RESOLUTIONS: 

A CRITICAL ASSESSMENT352 

 

4.1. INTRODUCTION 

The United Nations Security Council (UNSC) has been among the most active international 

actors in addressing maritime piracy. Notably, within a relatively short time span (June 2008 – 

November 2012), it has unanimously adopted no less than eleven Resolutions dedicated entirely 

to the surge in the criminal phenomenon of piracy off the coast of Somalia.353 When considered 

along with three earlier UNSC resolutions peripherally addressing piracy off the coast of 

Somalia,354 and an additional two resolutions addressing piracy in the Gulf of Guinea,355 the 

                                                 
352 This chapter was published as: Yaron Gottlieb, The Security Council's Maritime Piracy Resolutions: A Critical 

Assessment, 24 Minn. J. Int'l L. 1 2015. 
353 The UNSC first addressed piracy off the coast of Somalia as the primary subject matter of a resolution in June 

2008, with the adoption of Resolution 1816, supra note 125. By November 2012, the UNSC had adopted ten 

additional resolutions on the subject. See S.C. Res. 1838, supra note 320; S.C. Res. 1846, supra note 320; S.C. Res. 

1851, supra note 189; S.C. Res. 1897, supra note 320; S.C. Res. 1918, supra note 6; S.C. Res. 1950, supra note 321; 

S.C. Res. 1976, supra note 167; S.C. Res. 2015, U.N. Doc. S/RES/2015 (Oct. 24, 2011); S.C. Res. 2020, supra note 

317; and S.C. Res. 2077, supra note 248. In Resolution 1844, piracy off the coast of Somalia was mentioned, 

although it was not the main issue. See S.C. Res. 1844, supra note 320. In light of the significant drop in piracy 

attacks off the coast of Somalia since 2013, the UNSC addressed Somali piracy in only one Resolution each year, 

notably for the purpose of extending the authorization provided in Resolution 1816 to enter Somali territorial waters 

– see S.C. Res. 2125, U.N. Doc. S/RES/2125 (Nov. 18, 2013); S.C. Res. 2184, U.N. Doc. S/RES/2184 (Nov. 12, 

2014); S.C. Res. 2246, U.N. Doc. S/RES/2246 (Nov. 10, 2015).  
354 As noted in Chapter 2, the first UNSC Resolution making a reference to the threats posed by maritime piracy and 

armed robbery at sea off the coast of Somalia was Resolution 1676. The Security Council reiterated its concerns 

over piratical incidents in Resolutions 1772 and 1801 – see supra note 320. 
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UNSC’s level of engagement with this issue can perhaps be compared only to its active role in 

countering terrorism following the attacks of September 11, 2001.356 

 From Resolution 1816 of June 2008 – the first Resolution focusing on piracy off the coast 

of Somalia – much attention has been given to the UNSC’s authorizing States to enter Somali 

territorial waters (and later on, by Resolution 1851, also to act on Somali land). For example, 

Resolution 1816 was described by some commentators as a “unique in the history of United 

Nations Security Council resolutions.”357 Though such an authorization is indeed uncommon, a 

closer look at its terms shows that it is much less revolutionary than originally portrayed. 

 Collectively, however, these resolutions (“the piracy Resolutions”) form a multifaceted 

approach and contain a number of innovative elements, at least some of which have been 

relatively overlooked. Notably, this is the first time that a crime of ordinary law characteristics 

has been the focus of resolutions adopted under Chapter VII of the UN Charter. 

 This chapter explores the various aspects of the piracy Resolutions. It begins by discussing 

the hybrid nature of maritime piracy, that is, an international crime with ordinary law 

characteristics. Parts 4.3 and 4.4 assess the UNSC’s Chapter VII powers for addressing crimes 

that pose a threat to international peace and security, and analyzes the UNSC’s typical use of 

these powers by examining three different categories of UNSC resolutions. 

  

                                                                                                                                                             
355 See S.C. Res. 2018, supra note 249; S.C. Res. 2039, supra note 249. 
356 For a discussion of the UNSC’s prominent role in countering terrorism, see Ilias Bantekas, The International Law 

of Terrorist Financing, 97 AM. J. INT’L L. 315 (2003) (stating that “[i]n the aftermath of September 11, 2001, the 

Security Council became the focal point of discussions and the forum for the adoption of measures against 

terrorism”). 
357 Jane G. Dalton et al., Introductory Note to United Nations Security Council: Piracy and Armed Robbery at Sea – 

Resolutions 1816, 1846 & 1851, 48 INT’L LEGAL MATERIALS 129, 130 (2009). 
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Part 4.5 describes the development of Somali piracy as a UNSC issue, from one topic among 

others addressed in the context of the situation in Somalia to becoming the primary subject 

matter of Chapter VII resolutions. Part 4.6 examines whether piracy was in fact viewed by the 

UNSC as a threat to international peace and security, ultimately concluding that the piracy 

resolutions’ association with the situation in Somalia has merely served as a vehicle for the 

UNSC to address the effects of Somali piracy on international navigation, trade, and safety on 

the high seas through its Chapter VII powers. 

 Part 4.7 addresses the ways in which the UNSC has attempted to address the legal 

shortcomings of the piracy definition of UNCLOS, described in Chapter One. The evolution in 

the piracy Resolutions towards a holistic approach is examined in Part 4.8, pointing also to a 

relative lack of action regarding two important, albeit controversial, counter-piracy measures: the 

criminalization of ransom payments to pirates, and the deployment of private security guards on 

board commercial ships. Part 4.9 discusses the ways in which the UNSC engaged the private 

sector, Part 4.10 examines the implications of the authorization for States to enter Somali waters, 

and Part 4.11 addresses the applicable legal paradigm governing the counter-piracy initiatives. 

Finally, Part 4.12 comments on the lack of binding obligations in the piracy Resolutions.  

 

4.2. THE NATURE OF MARITIME PIRACY: AN INTERNATIONAL CRIME WITH ORDINARY LAW 
CRIME CHARACTERISTICS 

Piracy is considered the first offense to have been recognized as a crime against international law 

and subject to universal jurisdiction.358 Piracy differs, however, from other international crimes 

                                                 
358 Shearer, supra note 26, ¶ 1; Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), supra note 68, ¶ 5, 

separate opinion of President Guillaume) (“Traditionally, customary international law did, however, recognize one 
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such as genocide and crimes against humanity in a number of ways. First, unlike other 

international crimes, which were usually codified in response to a certain situation or 

development of concern to the international community,359 piracy was codified as a crime of 

international law at a time when piracy attacks were generally declining.360 Accordingly, it 

would not be unreasonable to assume that the drafters of UNCLOS did not see piracy as a major 

threat requiring in-depth consideration and potential deviation from previous definitions.361 The 

rich literature that has followed the recent surge of piracy incidents frequently criticizes the 

shortcomings of the UNCLOS definition and supports the assumption that the drafters’ 

perception of piracy as a low-level risk at the time UNCLOS was negotiated led the drafters to 

adopt an imperfect definition of piracy. 

 Second, while many serious crimes were codified by instruments specifically created for 

the purpose of targeting that crime, such as the Genocide Convention, neither UNCLOS nor the 

1958 High Seas Convention were introduced for the primary purpose of addressing criminal 

activity from a criminal justice perspective. In fact, both conventions are aimed, first and 

foremost, at regulating the various rights and duties of States with regard to the high seas (the 

High Seas Convention) or all sea zones (UNCLOS) and ensuring international cooperation with 

                                                                                                                                                             
case of universal jurisdiction, that of piracy.”). 
359 See, e.g. the Genocide Convention (implementing methods for the prevention and punishment of genocide under 

international law in response to atrocities of World War II). 
360 See Richard Little, Series Editor Foreword of MARITIME PIRACY AND THE CONSTRUCTION OF 

GLOBAL GOVERNANCE, supra note 31, at xv, xvi (noting that “[a]lthough piracy has long been viewed as a 

persistent feature of international politics, by the middle of the 20th century . . . it was widely presupposed that 

piracy had become a thing of the past”); accord Jonathan Bellish, supra note 183, at 1. 
361 As explained in Chapter 1, the definition UNCLOS provided merely duplicated the substance of the definition as 

provided in the 1958 HSC. 
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regard to the management of those zones.362 Although, in addition to piracy, UNCLOS addresses 

cooperation in combating other illegal activities committed on the high seas, such as slave 

trade363 or illicit traffic in narcotic drugs or psychotropic substances,364 its main focus is not the 

field of international criminal justice.365 This factor may explain the adoption of a definition of 

piracy that contains ambiguities, as well as the lack of a detailed legal framework governing 

international cooperation in the fight against piracy.366 

 Third, different from other international crimes, the crime of piracy is defined based on the 

geographical location where the incident took place. If the incident took place on the high seas, 

or outside the jurisdiction of any state, it may qualify as piracy. Conversely, if the same act took 

place elsewhere, namely in an area under a particular state’s jurisdiction, it is not considered 

piracy under international law.367 Acts that would be deemed piracy but for the location in which 

they occurred are not explicitly defined by UNCLOS, but are typically referred to as “armed 

robbery at sea.”368 The geographical element is consequential for the purpose of exercising 

                                                 
362 See TANAKA, supra note 48, at 4–5 (explaining the two basic functions of the law of the sea). 
363 UNCLOS, at arts. 99, 110(b). 
364 UNCLOS, at art. 108. 
365 For a conclusion that the great majority of states are not responding to the threat of modern piracy consistently 

with the international norms enshrined by UNCLOS based on a survey of states’ legislation regarding the crime of 

piracy and universal jurisdiction, see Dutton in MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL 

GOVERNANCE, supra note 31, at 72 (“[I]t is true that UNCLOS contains many provisions – not just piracy provisions 

– such that states may have committed to the entire treaty without focusing specifically on their duties under 

UNCLOS to repress piracy.”). 
366 As compared with, for example, the modern Conventions on combating transnational organized crime and 

corruption. See, e.g., UNTOC; United Nations Convention Against Corruption [UNCAC], Doc. A/58/422., 2349 

U.N.T.S 41. 
367 Beckman, supra note 6, at 516–17; see also discussion on the high sea requirement supra Chapter 1. 
368 See supra Part 2.6. 
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jurisdictional powers on the high seas,369 recognized as reflecting the universal jurisdiction 

paradigm. It creates another distinction between piracy and other international crimes for which 

universal jurisdiction may be exercised regardless of the location of the incident.370 

 Indeed, it is predominantly the geographical location, rather than the heinous nature of the 

crime, which makes piracy a matter of concern for the international community.371 In essence, 

the crime of piracy possesses the characteristics of an ordinary law crime. Piracy’s primary 

objective is pecuniary gain and it consists of elements typically found in classical land-based 

offences, such as robbery and kidnapping. It does not require specific intent, like genocide, 

perpetrating large-scale atrocities similar to crimes against humanity, or committing crimes in 

the context of an armed conflict. However, acts of piracy are, by definition, committed outside 

the jurisdiction of any state. The recognition that all states share a common interest in ensuring 

                                                 
369 UNCLOS, at art. 105 (authorizing state seizure of ships and aircrafts under the control of pirates on the high seas 

or in any other place outside the jurisdiction of any state); id. at art. 110 (outlining circumstances in which a warship 

may properly board a foreign ship encountered on the high seas). 
370 Guilfoyle, Shipping Interdiction, supra note 55, at 43 (explaining that “[u]niversal jurisdiction to prescribe crimes 

such as war crimes or breaches of the Geneva Conventions of 1949 inheres in all states, regardless of where the 

offences were committed. By contrast, while all states have jurisdiction over piracy, that jurisdiction only exists 

where the prohibited acts are committed on the high seas or ‘outside the jurisdiction of any State.’ Violence 

committed against vessels within territorial or internal waters is not piracy at international law. The geographic 

scope of piracy is thus unusually limited for a crime subject to universal jurisdiction, and discussing it in the same 

terms as other universal crimes may not be entirely helpful”). 
371 The “heinousness” of the crime of piracy has been referred to as a rationale for viewing pirates as enemies of 

mankind (hostis humani generis). Nonetheless, as Harry Gould mentioned, this rationale has some flaws. First, if 

historically it were a practice universally condemned because of its heinous character, why was it a state sanctioned 

practice? Secondly, “the records of contemporary court cases indicate that piracy was regarded as no worse a crime 

than ordinary, terrestrial robbery, and less serious than murder.” It is therefore safe to assert that even if piratical acts 

were considered heinous in more ancient times, thereby supporting the development of the customary norm allowing 

all states to exercise jurisdiction over pirates, this rationale appears less persuasive today and does not reflect 

contemporary state practice. See Harry Gould, Cicero’s Ghost: Rethinking the Social Construction of Piracy, in 

MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE, supra note 31, at 33, 34. 
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freedom of navigation, security of property, and safety of persons on the high seas led to the 

crime’s status as an international crime.372 Piracy, therefore, is a crime of a hybrid nature: an 

international crime with ordinary law crime characteristics. 

 The piracy Resolutions presented a similar approach regarding the nature of piracy. In 

Resolution 1851,373 the UNSC encouraged all states to implement UNTOC.374 UNTOC, also 

known as “the Palermo Convention,” makes no mention of piracy. Yet, the use of the Palermo 

Convention as a legal platform to promote effective investigation and prosecution of piracy and 

armed robbery at sea attests to the prevailing view of piracy off the coast of Somalia as an 

organized criminal activity. 

 Four years later, the UNSC made an even clearer statement on the nature of piracy. In 

Resolution 2077, the UNSC emphasized that “the concerns about protection of the marine 

environment as well as resources should not be allowed to mask the true nature of piracy off the 

coast of Somalia[,] which is a transnational criminal enterprise driven primarily by the 

opportunity for financial gain.”375 This assertion supports the view of piracy as an international 

crime with ordinary law crime characteristics, while also reflecting the rapid changes in the 

nature of Somali piracy from a loosely organized and opportunistic criminal activity to a well-

                                                 
372 See id. (referring to these two rationales for viewing pirates as hostis humani generis as, respectively, the 

“functional explanation” and the “economic explanation”); id. at 35 (considering that the flaws found in the 

economic, functional, and heinousness approaches call for an additional explanation based on the Constructivist 

approach). As further discussed in Part 4.6, which addresses the question of whether piracy was viewed by the 

UNSC as a threat to international peace and security, this article submits that the UNSC’s active engagement was 

driven primarily by the economic explanation, namely the threat piracy off the coast of Somalia poses to the 

freedom of navigation on the high seas in an area of particular importance for commercial shipping. 
373 S.C. Res. 1851, supra note 189. 
374 Id. 
375 S.C. Res. 2077, supra note 248 (emphasis added). 
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organized transnational enterprise.376 

 

4.3. THE SECURITY COUNCIL’S POWERS IN TREATING CRIMINAL PHENOMENA AS A THREAT TO 
PEACE AND SECURITY 

Under the UN Charter, the UNSC has “primary responsibility for the maintenance of 

international peace and security.”377 Therefore, the UNSC addresses matters that can potentially 

disturb the peace, as well as crises that are underway.378 The Charter does not provide a 

definition of what constitutes a threat to the peace.379 Accordingly, the UNSC enjoys broad 

discretion in determining whether a threat exists within the meaning of Article 39 of the 

Charter.380 This is particularly so with regard to the UNSC’s power to address a “threat to the 

                                                 
376 Compare the Report of the Monitoring Group on Somalia, supra note 245 ¶ 131 (“[i]n contrast to media reports 

that portray the pirates as professional, tightly organized and well-trained organizations, they are for the most part 

loosely organized and poorly trained, and their membership is fluid”), with U.N. Secretary-General, Report of the 

Secretary-General on the Situation with Respect to Piracy and Armed Robbery at Sea Off the Coast of Somalia, ¶ 

60, U.N. Doc. S/2013/623 (Oct. 21, 2013) (“[S]omalia-based piracy is a criminal activity that has transnational 

aspects and that is driven by the quest for illicit profit.”). 
377 U.N. Charter art. 24, para 1. 
378 See Benedetto Conforti, THE LAW AND PRACTICE OF THE UNITED NATIONS, 175–76 (4th ed. 2010). The 

disturbing the peace function refers to the UNSC’s role under Chapter VI of the Charter, while addressing crises that 

are underway concerns the UNSC’s role under Chapter VII. Id. 
379 See Dan Pickard, When Does Crime Become a Threat to International Peace and Security?, 12 FLA. J. INT’L L. 1, 

4 nn.9–10 (1998–2000). 
380 U.N. Charter, art. 39 (“[T]he Security Council shall determine the existence of any threat to the peace, breach of 

the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in 

accordance with Articles 41 and 42, to maintain or restore international peace and security.”); see also Conforti, 

supra note 37878, at 204; Michael Wood, United Nations, Security Council, in MAX PLANCK ENCYCLOPEDIA OF 

PUBLIC INTERNATIONAL LAW para. 18 (2007) (“The Security Council’s powers were intended, by the drafters of the 

UN Charter, to be broad and flexible. The powers of the Security Council within its core field of activity—the 

maintenance of international peace and security—tend to be ‘open-textured and discretionary.’”); David S. Koller, 

Immunities of Foreign Ministers: Paragraph 61 of the Yerodia Judgment as it Pertains to the Security Council and 
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peace,” which has been described as a vague and flexible hypothesis that, unlike aggression or 

breach of the peace, is not necessarily characterized by military operations or the use of military 

force.381 Under “threat to the peace” powers, the Security Council has also addressed situations 

internal to a State that were considered to have a significant impact in the surrounding region.382 

Moreover, while the UNSC typically addresses a threat to peace and security in reference to a 

specific situation (usually in a certain country), the wording of Article 39 does not impose such a 

requirement as a prerequisite for the UNSC’s engagement. Accordingly, the UNSC may address 

a general phenomenon, so long as the UNSC considered that the situation reached the threshold 

of a threat within the meaning of Article 39. 

 The evolution in the UNSC’s practice clearly demonstrates that the UNSC has gradually 

taken a broader approach toward the concept of threats to peace and security – an approach that 

goes beyond viewing the existence of a threat as dependent upon the existence of a war or 

military conflict. Thus, in 1992, for example, the President of the UNSC noted that “The absence 

of war and military conflicts among States does not in itself ensure international peace and 

security. The non-military sources of instability in the economic, social, humanitarian and 

ecological fields have become threats to peace and security.”383 Similarly, in a 2007 statement, 

the President of the UNSC asserted that “development, peace and security and human rights are 

                                                                                                                                                             
the International Criminal Court, 20 AM. U. INT’L L. REV. 7, 33 (2005) (“As the Council is not subordinate to any 

other organ and has its own Kompetenz-Kompetenz, it ‘has been given a virtual monopoly in the settlement of 

questions to do with the maintenance of peace.’”) (citing Mohammed Bedjaoul, THE NEW WORLD ORDER AND THE 

SECURITY COUNCIL: TESTING THE LEGALITY OF ITS ACTS 14, 128 (M. Njhoff ed., 1994)). 
381 Conforti, supra note 378, at 207. 
382 Id. 
383 U.N.S.C. Presidential Note, U.N. Doc. S/23500, (Jan. 31,1992); Bruno Simma et al., THE CHARTER OF THE 

UNITED NATIONS - A COMMENTARY 1277 (3rd ed. 2012) [hereinafter Simma]. 
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interlinked and mutually reinforcing.”384 The evolution of what has been deemed to constitute a 

threat to peace and security has also been noted by a number of scholars.385 

 Hence, it appears that a priori there exists no legal impediment that would prevent the 

UNSC from considering a criminal phenomenon a “threat to the peace” within the meaning of 

the UN Charter.386 Indeed, under certain circumstances, criminal activities and criminal networks 

may significantly and negatively affect both international relations and domestic stability within 

a particular country, region, or even throughout the international community. 

 Consider, for example, the case of drug trafficking. As stated in an article published in 

1992 by Keith Sellen, a U.S. Judge Advocate, “No security threat is as significant today as the 

drug trade.”387 Judge Sellen continued by emphasizing that “drug trafficking anywhere threatens 

countries everywhere because it overwhelms producer countries, rendering them unable to 

prevent harm to others.”388 He further highlighted that “In addition to its overwhelmingly 

disruptive internal influence on drug-producing countries, drug trafficking anywhere threatens 

countries everywhere because it causes tensions between producing and consuming nations.”389 

  

                                                 
384 S.C. Pres. Statement 2007/1, U.N. Doc. S/PRST/2007/1 (Jan. 8, 2007). 
385 See, e.g., Wood, supra note 380, at para. 26 (“[T]he concept of a ‘threat to the peace’ has expanded to include 

also internal conflicts, widespread deprivations of human rights, humanitarian disasters, and serious threats to 

democratic government.”); Pickard, supra note 379, at 7 (pointing to legal scholars who argue that egregious human 

rights violations themselves amount to a threat to international peace and security). 
386 See Pickard, supra note 379, at 3 (“This open-ended definition allows for the possible inclusion of individual 

international criminal acts perpetrated by non-state actors”). 
387.Keith L. Sellen, The United Nations Security Council Veto in the New World Order, 138 MIL. L. REV. 187, 192 

(1992). 
388 Id. at 192–93. 
389 Id. at 193 (pointing to examples of the negative implications of drug trafficking such as the strained relations 

between the U.S. and Mexico). 
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 The negative impacts of criminal activity, especially organized criminal activity, on peace 

and security have also been recognized by United Nations bodies assessing threats in the twenty-

first century. In 2004, the U.N. High-Level Panel on Threats, Challenges and Change published a 

report identifying six clusters of threats, one of which was transnational organized crime.390 A 

similar reference to organized crime as a threat to peace and security was made in a 2005 report 

authored by the former United Nations Secretary-General Kofi Anan.391 These threats have not 

abated. For example, in November 2013 the Economist noted that insecurity deriving from the 

rise in violent crimes in Latin American countries “has become perhaps the single most pressing 

problem facing the region.”392 Regional agreements also recognized the link (or at least the 

possible link) between threats posed by criminal activity and the security of States and regions. 

For example, the CARICOM Maritime and Airspace Security Cooperation Agreement, 

concluded in 2008 by Caribbean States, identified serious crimes – including maritime piracy – 

among the activities “likely to compromise the security of a State Party or the region.”393 

  The view that certain criminal activities may constitute a threat to peace and security was 

also recognized through UNSC Presidential Statements. In 2007, the President of the UNSC 

qualified drug-trafficking and related transnational criminal activity as a threat to international 

security,394 and a 2012 Presidential Statement indicated that “[T]he Security Council 

acknowledges the evolving challenges and threats to international peace and security including 

                                                 
390 U.N. Secretary-General, A More Secure World: Our Shared Responsibility: Rep. of the Secretary General’s High 

Level Panel on Threats, Challenges and Changes, 12, 25, U.N. Doc. A/59/565 (Dec. 2, 2004). 
391 Anan underscored that all the threats he listed, including organized crime, can “cause death or lessen life chances 

on a large scale. All of them [the threats enumerated] can undermine States as the basic unit of the international 

system.” U.N. Doc. A/59/205, para. 78 (Mar. 21, 2005); Simma, supra note 383, at 111. 
392 Alternatives to the Iron Fist, THE ECONOMIST, Nov. 16–22, 2013. 
393 See further discussion of this agreement infra Part 5.3.2. 
394 S.C. Pres. Statement 2009/32, U.N. Doc. S/PRST/2009/32 (Dec. 8, 2009); Simma, supra note 383, at 802. 
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armed conflicts, terrorism, proliferation of weapons of mass destruction and small arms and light 

weapons, transnational organized crime, piracy, drug and human trafficking.”395 

 Clearly, not every illicit sale of drugs or similar illegal activity has an impact that calls for 

the engagement of the Security Council. Yet, when certain conditions are present, such as when 

the criminal activity is widespread and impacts the rule of law and democratic process, or when 

states are unable or unwilling to address the criminal activity,396 the UNSC may view the matter 

as posing a threat to international peace and security. 

 

4.4. THE SECURITY COUNCIL’S PRACTICE IN ADDRESSING CRIMINAL ACTS 

The UNSC has not shied away from addressing threats posed by criminal activities and directing 

States to take steps to mitigate them. Past interventions include instructing a State to surrender 

individuals to face trial in another State for acts of terrorism,397 a demand to “halt all illegal 

drugs activities and work to virtually eliminate the illicit cultivation of opium poppy, the 

proceeds of which finance Taliban terrorist activities,”398 requiring States to take steps to prevent 

the illicit trade in diamonds,399 or the plundering of natural resources,400 which fueled conflicts, 

                                                 
395 S.C. Pres. Statement 2012/16, U.N. Doc. S/PRST/2012/16 (Apr. 25, 2012); Simma, supra note 38383, at 1283. 
396 See Pickard, supra note 379 (suggesting several factors to aid the UNSC in deciding whether criminal actions by 

private actors amount to a threat to international peace and security, including transnational consequences, 

criminalized behavior, refusal or inability of the home nation to address the criminal violation, the use of force or the 

threat to commit violence, and the extent of the criminal violation must be egregious,). 
397 The “Lockerbie Case”, UNSC Resolutions 731 (Jan. 21, 1992) , 748 (31 March 1992), and 883 (11 Nov. 1993); 

and similarly the Resolutions that followed the failed attack against the Egyptian President in 1995 in Addis Ababa, 

requesting Sudan to extradite the alleged perpetrators to Ethiopia – Resolutions 1044 (January 31, 1996); 1054 

(April 26, 1996), and 1070 (August 16, 1996). 
398 S.C. Res. 1333, U.N. Doc. S/RES/1333 (Dec. 19, 2000). 
399 Cf. S.C. Res. 1173, U.N. Doc. S/RES/1173 (June 12, 1998) (referring to the situation in Angola). For resolutions 
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recognizing the link between illicit transfer of small arms and light weapons and criminal 

activities,401 and deciding that all States shall take appropriate steps to facilitate the safe return of 

Iraqi cultural property removed from Iraqi institutions, including by establishing a prohibition on 

trade in or transfer of such items.402 

UNSC Resolutions addressing criminal activity can be organized into three main categories: 

A. Resolutions where the criminal activity is the main subject-matter and is 

considered, by itself, to be a threat to peace and security, either in reference to a 

particular situation or in general. 

This category includes Resolutions addressing terrorism-related crimes403 and serious 

international crimes, namely genocide, crimes against humanity, and war crimes.404 Some of 

those Resolutions have been criticized as exceeding the Security Council’s mandate and powers. 

The criticism regarding the thematic Resolutions (e.g. Resolutions 1373 and 1540) and the 

UNSC’s self-created role as a “legislator” has been particularly strong.405 Yet, it appears that this 

                                                                                                                                                             
concerning the situation in Sierra Leone, see S.C. Res. 1306, U.N. Doc. S/RES/1306 (July 5, 2000); S.C. Res. 1446, 

U.N. Doc. S/RES/1446 (Dec. 4, 2002). 
400 For resolutions concerning the situation in the Democratic Republic of Congo, see S.C. Res. 1457, U.N. Doc. 

S/RES/1457 (Jan. 24, 2003); S.C. Res. 1499, U.N. Doc. S/RES/1499 (Aug. 13, 2003); S.C. Res. 1925, U.N. Doc. 

S/RES/1925 (May 28, 2010). 
401 S.C. Res. 2117, U.N. Doc. S/RES/2117 (Sept. 26, 2013). 
402 S.C. Res. 1483, U.N. Doc. S/RES/1483 (May 22, 2003). 
403 See S.C. Res. 883, supra note 397; S.C. Res. 1333, supra note 398; S.C. Res. 1373, supra note 305 (reaffirming 

that acts of international terrorism constitute a threat to international peace and security); see also S.C. Res. 1540, 

U.N. Doc. S/RES/1540 (Apr. 28, 2004) (focusing on steps to be taken to prevent non-state actors, in particular 

terrorist groups, from obtaining nuclear, chemical or biological weapons). 
404 See S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993) (creating the International Criminal Tribunal for the 

Former Yugoslavia); S.C. Res. 955, U.N. Doc. S/RES/955 (Nov. 8, 1994) (creating the International Criminal 

Tribunal for Rwanda). 
405 See generally Stefan Talmon, The Security Council as World Legislature, 99 AM. J. INT’L L. 175 (2005). 
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criticism was not directed at the UNSC’s decision to view the criminal activity concerned as a 

threat to the peace. Indeed, there should be little doubt today that a terrorist act similar to that of 

9/11, for example, amounts to such a threat. 

 What characterizes the criminal activities addressed in these resolutions is not only their 

magnitude and heinous nature, but also that they are not considered classic, ordinary-law crimes, 

largely due to their political rather than profit-making motivation. 

 

B. Resolutions where the criminal activity is not the main subject-matter, but is 

considered to be directly linked to the threat to peace and security. 

This category includes Resolutions that addressed criminal activities of a classic, ordinary-law 

nature, such as trafficking in drugs and illicit trade in diamonds.406 In general, the primary 

purpose of addressing those activities has not been tackling the criminal activity as such (though 

clearly this would be a welcome result), but rather to prevent its undesired contribution to the 

main subject matter of the Resolution (terrorism, an armed conflict, etc.), which constitutes the 

threat to peace and security.407 Resolution 1333, where the UNSC demanded the cessation of 

illegal drug activities and cultivation of opium, “the proceeds of which financed Taliban terrorist 

activities,”408 is an example of Resolutions that fall into this category. 

 

                                                 
406 See, e.g., Resolutions, supra notes 399-402. 
407 An example for a potential exception is S.C. Res. 1499, supra note 400, which was dedicated solely to the 

plunder of natural resources in the Democratic Republic of the Congo. Yet, it was not a stand-alone Resolution but 

rather part of a series of Resolutions on the situation in the Democratic Republic of the Congo (such as S.C. Res. 

1457, supra note 400) which highlighted the direct link between the plunder and fueling the armed conflict in the 

country. 
408 S.C. Res. 1333, supra note 398. 
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C. Resolutions where the criminal activity is not the main subject-matter and the 

resolution does not establish a clear link between the criminal activity and peace 

and security. 

With the more comprehensive approach taken by the UNSC to what constitutes a threat to peace 

and security, it is not uncommon for UNSC Resolutions to address various issues of concern 

without defining them as threats to peace and security and without making a clear link to the 

primary threat that triggered the Resolutions (as was done, for example, between drug-trafficking 

and terrorism in the aforementioned Resolution 1333). A Resolution that falls within this 

category is Resolution 1483, which followed the 2003 invasion of Iraq. In that Resolution, the 

UNSC decided, inter alia, that “all Member States shall take appropriate steps to facilitate the 

safe return to Iraqi institutions of Iraqi cultural property and other items of archaeological, 

historical, cultural, rare scientific, and religious importance illegally removed from Iraq National 

Museum, the National Library, and other locations in Iraq since the adoption of resolution 661 

(1990) of 6 August 1990, including by establishing a prohibition on trade in or transfer of such 

items and items with respect to which reasonable suspicion exists that they have been illegally 

removed . . . “409 No express connection was made between this demand and the situation in Iraq, 

which, as the UNSC stated in the Resolution, continued to constitute a threat to international 

peace and security.410 

                                                 
409 S.C. Res. 1483, supra note 402. 
410 Id. An argument can be made, however, that the demand to address the illicit traffic in artifacts, though not 

explicitly linked to any concrete threat to peace and security, was nonetheless connected to the main subject-matter 

of the Resolution, which was the rebuilding of Iraq. On the relationships between the protection of cultural property 

and threats to peace and security, see Francioni and Lanzarini, The Destruction of the Buddhas of Bamiyan and 

International Law, 14(4) EUR. J. INT’L L. 619, 630 (2003) (arguing that “the destruction of cultural heritage in itself 

cannot be reasonably said to reach the threshold of a ‘threat’ under Article 39”). But see Irina Bokova, Culture under 

Fire, N. Y. TIMES (Apr. 6, 2012), http://www.nytimes.com/2012/04/07/opinion/culture-under-fire.html?_r=0 
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4.5. THE SOMALI PIRACY RESOLUTIONS 

The UNSC first began addressing piratical acts off the coast of Somalia in November 2005, after 

the matter was brought to its attention by the International Maritime Organization (IMO).411 In a 

Presidential Statement related to the situation in Somalia, the UNSC expressed “serious concern 

over the increasing incidents of piracy off the coast of Somalia.”412 The UNSC further 

condemned the “recent hijackings of vessels in the area, particularly of ships carrying 

humanitarian supplies to Somalia. The Council urged the TFIs [Transitional Federal Institutions], 

regional actors and relevant international organizations to work together to address this 

problem.”413 

 A few months later, in March 2006, the UNSC made a reference to piracy in the context of 

another Presidential Statement on the situation in Somalia. The USNC took note of the IMO 

resolution A.979(24), adopted on 23 November 2005, concerning the increasing incidents of 

piracy and armed robbery against ships in the waters off the coast of Somalia. The Council 

encouraged “Member States whose naval vessels and military aircraft operate in international 

waters and airspace adjacent to the coast of Somalia to be vigilant to any incident of piracy 

therein and to take appropriate action to protect merchant shipping, in particular the 

transportation of humanitarian aid, against any such act, in line with relevant international law.” 

The Council further urged “co-operation among all States, particularly regional States, and active 

                                                                                                                                                             
(“Protecting culture is a security issue. There can be no lasting peace without respect. Attacks against cultural 

heritage are attacks against the very identity of communities. They mark a symbolic and real step up in the 

escalation of a conflict, leading to devastation that can be irreparable and whose impact lasts long after the dust has 

settled.”). 
411 See Dalton, et al., supra note 357, at 129. 
412 S.C. Pres. Statement 2005/54, at 2, U.N. Doc. S/PRST/2005/54 (Nov. 9, 2005). 
413 Id. at 2. 
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prosecution of piracy offences.”414 

 Shortly afterwards, in May 2006, the UNSC adopted its first Chapter VII Resolution 

where piracy was addressed. Similar to the Presidential Statements, the first Chapter VII 

Resolution was adopted in the context of the UNSC’s Resolutions on the situation in Somalia, a 

topic of concern for the UNSC since 1992.415 The reference to piracy was made in the preamble 

of UNSC Resolution 1676, where the UNSC expressed its concern over “the increasing incidents 

of piracy and armed robbery against ships in waters off the coast of Somalia, and its impact on 

security in Somalia.”416 

  A year later, the UNSC first addressed piracy in the operative section of a Chapter VII 

Resolution. In Resolution 1772, the UNSC again stressed its concern over the upsurge in piracy 

off the Somali coast and encouraged “Member States whose naval vessels and military aircraft 

operate in international waters and airspace adjacent to the coast of Somalia to be vigilant to any 

incident of piracy therein and to take appropriate action to protect merchant shipping, in 

particular the transportation of humanitarian aid, against any such act, in line with relevant 

international law.”417 The reference to ensuring the safety of transportation of humanitarian aid 

followed attacks on aid ships in the waters off Somalia, which led the United Nations World 

Food Programme (WFP) to appeal for international action against piracy, warning that piracy 

posed a serious threat to relief deliveries in Somalia.418 In Resolution 1801, adopted in February 

                                                 
414 S.C. Pres. Statement, at 3, U.N. Doc. S/PRST/2006/11 (Mar. 15, 2006). 
415 S.C. Res. 733, U.N. Doc. S/RES/733 (Jan. 23, 1992). 
416 S.C. Res. 1676, supra note 320. 
417 S.C. Res. 1772, supra note 320. 
418 Somalia: Pirates attack UN aid ship, prompting call for action, UN NEWS CENTRE (May 20, 2007), 

http://www.un.org/apps/news/story.asp?NewsID=22609&Cr=Somalia&Cr1#.UrqoWtJDsu0. Previous piracy attacks 

of that nature included the targeting of an aid ship carrying humanitarian support following the 2004 tsunami. 
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2008, the UNSC reiterated its concerns over piracy off the coast of Somalia and continued to 

encourage Member States to be vigilant and take appropriate action to protect merchant ships 

and humanitarian aid.419 

  Those first three Resolutions (1676, 1772, and 1801) addressed piracy among other 

points of concern, rather than as the primary subject-matter of the Resolution. The Resolutions 

did not establish a direct link between piracy and the threat to peace and security, other than by 

pointing to the interference with the transportation of humanitarian aid. Accordingly, and 

depending on the view regarding the possible link between the humanitarian aid and the threat to 

peace and security, those three Resolutions can be classified as falling either under “category B” 

or “category C” described above. 

  Before the adoption of Resolution 1801, work was already underway to adopt a robust 

mechanism to counter piracy. In November 2007, the IMO Assembly adopted Resolution A. 

1002(25), which, inter alia, requested the Transitional Federal Government (TFG) to advise the 

UNSC that it consented to warships (or other appropriate ships or aircraft operating in the Indian 

Ocean) to enter its territorial sea when engaging in counter-piracy operations.420 On February 27, 

2008, the Permanent Representative of the Somali Republic to the United Nations conveyed the 

consent of the TFG for “urgent assistance in securing the territorial and international waters off 

the coast of Somalia for the safe conduct of shipping and navigation.”421 Thus the groundwork 

and the framework for Security Council Resolution 1816 were established.422 

                                                                                                                                                             
Pirates hijack tsunami aid ship, BBC NEWS (June 30, 2005), http://news.bbc.co.uk/2/hi/africa/4636695.stm. 
419 S.C. Res. 1801, supra note 320. 
420 Int’l Maritime Org. Res. A.1002 (25), U.N. Doc. A 25/Res.1002 (Nov. 29, 2007). 
421 S.C. Res. 1816, supra note 125, (making a reference to the letter dated February 27, 2008). 
422 Dalton et al., supra note 357, at 130. 
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  UNSC Resolution 1816, adopted in June 2008,423 was the first among the series of 

Chapter VII Resolutions that created a paradigm shift with regard to the role of the UNSC in 

addressing criminal activities of ordinary-law characteristics. It was entirely dedicated to piracy 

and armed robbery at sea and the threats those crimes pose. Specifically, the Resolution 

addressed “the threat that acts of piracy and armed robbery against vessels pose to the prompt, 

safe and effective delivery of humanitarian aid to Somalia, the safety of commercial maritime 

routes, and international navigation.”424 

  Fully focused on a criminal phenomenon, Resolution 1816 and the subsequent piracy 

Resolutions would ostensibly appear to be “category A” Resolutions, as described above because 

criminal activity was the main subject-matter and was considered, by itself, to be a threat to 

peace and security. However, the piracy Resolutions differ from the other “Category A” 

Resolutions in two main ways. First, they are the first Resolutions that address a criminal activity 

of ordinary law characteristics as the primary subject matter. As such, the piracy Resolutions 

created a new category of UNSC Chapter VII Resolution – Resolutions where a criminal activity 

of ordinary law characteristics is the primary subject matter. Second, while “category A” 

Resolutions clearly established that the criminal activity concerned (e.g. terrorism) poses a threat 

to international peace and security, the piracy Resolutions stopped short of making such an 

explicit determination. Notwithstanding this fact and as will be explained below, it is argued that 

the Somali piracy Resolutions de facto treated piracy as such a threat. 

 

                                                 
423 S.C. Res. 1816, supra note 125. 
424 Id.  
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4.6. PIRACY AS A THREAT TO INTERNATIONAL PEACE AND SECURITY? 

The paradigm shift embodied in the piracy Resolutions, namely the creation of a new category of 

Chapter VII Resolutions, led to some confusion with regard to the view of piracy as a threat to 

peace and security. For example, Benedetto Conforti concluded that “the Council has declared as 

a ‘threat to the peace’ under Article 39 piracy and acts of robbery at sea committed off the coast 

of Somalia.”425 Douglas Guilfoyle, on the other hand, observed that “It is the situation in Somalia 

which constitutes the threat to international peace and security, not the piracy and armed robbery 

as such.”426 

  This latter position appears to be more consistent with the wording of the piracy 

Resolutions, which included a paragraph stating that “the incidents of piracy and armed robbery 

against vessels in the territorial waters of Somalia and the high seas off the coast of Somalia 

exacerbate the situation in Somalia which continues to constitute a threat to international peace 

and security in the region.”427 Neither one of the piracy Resolutions contained an explicit 

reference to piracy as a threat to peace and security – whether in general or in relation to the 

situation in Somalia. 

  By referring to piracy as “merely” exacerbating the situation in Somalia, the UNSC took 

a cautious approach, likely because a number of States were reluctant to accept piracy as a threat 

to the peace in the discussion that preceded the adoption of Resolution 1816.428 States’ 

                                                 
425 Conforti, supra note 378378, at 208. 
426 Guilfoyle, UN Security Council Resolution 1816, supra note 74, at 695; see also Heinze, supra note 147, at 55; 

Treves, Piracy and the International Law of the Sea, supra note 285, at 124 (noting that the link between piracy off 

the coast of Somalia and the notion of threats to peace and security was made by the UNSC indirectly). 
427 S.C. Res. 1816, supra note 125, (emphasis added). 
428 See Simma, supra note 383, at 1283 (mentioning the positions expressed by countries such as Indonesia, South 

Africa and China). 
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reservations over such a qualification were also expressed during the first general debate at the 

UNSC over piracy, which took place on November 19, 2012. In that debate, “most speakers 

agreed that piracy still represented a threat to international peace and security. Dissenting from 

that view, the representative of Argentina said that unless a situation had engendered Council 

action under Chapter VII for other reasons, such as the situation in Somalia, piracy was not under 

the competence of the body; it was, rather under the framework of the Convention on the Law of 

the Sea.”429 The reticence over defining piracy as a general threat to peace and security was also 

present in addressing piracy in the Gulf of Guinea. Neither UNSC Resolutions regarding piracy 

in the Gulf of Guinea made the determination that piracy is a threat to the peace (and therefore 

were not adopted under Chapter VII). The Resolutions also affirmed that they “apply only with 

respect to the situation in the Gulf of Guinea.”430 

  Notwithstanding the cautious approach of the UNSC, a more nuanced understanding of 

the piracy Resolutions is appropriate. While the UNSC stopped short of explicitly defining 

piracy as a threat to peace and security (in comparison, for example, to its view of terrorism), as 

a practical matter, it treated piracy as a threat to peace and security. 

  Indeed, it was the general repercussions of piracy, rather than its negative contribution to 

the situation in Somalia, which served as the main driving force behind the exceptionally 

intensive engagement of the UNSC in the matter. This conclusion is supported by the concerns 

                                                 
429 Press Release, Security Council, Delegations in Security Council Note Progress in Combating Piracy, but Warn 

‘Pirates Will Quickly Be Back in Their Skiffs’ if Attention Diverted, U.N. Press Release SC/10820 (Nov. 19, 2012) 

[hereinafter Progress in Combating Piracy], available at http://www.un.org/News/Press/docs/2012/sc10820.doc.htm. 
430 S.C. Res. 2018, supra note 249; S.C. Res. 2039, supra note 249. Also, in both Resolutions the UNSC expressed 

“its deep concern about the threat that piracy and armed robbery at sea in the Gulf of Guinea pose to international 

navigation, security and the economic development of states in the region” (emphasis added). Accord Simma, supra 

note 383, at 1283. 
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expressed by the UNSC in the piracy Resolutions. 

  The first concern stated in all the Resolutions was “the threat that acts of piracy and 

armed robbery against vessels pose to the prompt, safe and effective delivery of humanitarian aid 

to Somalia.”431 As mentioned, a number of piracy attacks against ships carrying aid took place 

between 2005 and 2007. Nonetheless, this concern was addressed early on by providing naval 

protection to ships delivering humanitarian aid, an initiative that had already been welcomed by 

the UNSC in Resolution 1801.432 Indeed, as the Somali piracy model evolved between 2008 and 

2012, when most piracy Resolutions were adopted, the pirates moved on from attacking 

humanitarian ships, and began primarily targeting commercial ships.433 Consequently, the 

importance of this concern was diminished, as evidenced by the fact that it was not mentioned in 

all of the piracy Resolutions.434 

  Additionally, the UNSC chose not to impose targeted sanctions on individuals or entities 

involved in piracy, despite the fact that Resolution 1844 explicitly provided for the imposition of 

such sanctions on those designated “as obstructing the delivery of humanitarian assistance to 

Somalia, or access to, or distribution of, humanitarian assistance in Somalia,”435 the clear added 

value in imposing such sanctions,436 and despite the concrete information for potential listing of 

                                                 
431 S.C. Res. 1816, supra note 125, ¶1. Most Resolutions followed by Resolution 1816 contained similar wording. 
432 See S.C. Res. 1801, supra note 320. In Resolution 1801, the UNSC welcomed “the contribution made by France 

to protect the World Food Programme naval convoys and the support now provided by Denmark to this end.” Id. 
433 See United Nations Institute for Training and Research (UNITAR), UNOSAT Global Report on Maritime Piracy: 

A Geospatial Analysis 1995–2013, at 12 (July 7, 2013) [hereinafter UNITAR] (“The first targets of Somali pirates 

were World Food Programme (WPF) ships. It was the UN that asked the international community for the means to 

protect these vessels. . . . The pirates then moved on to other targets.”), 

https://unosat.web.cern.ch/unosat/unitar/publications/UNITAR_UNOSAT_Piracy_1995-2013.pdf. 
434 See, e.g., S.C. Res. 1918, supra note 6; S.C. Res. 1976, supra note 167 (failing to mention this concern). 
435 S.C. Res. 1844, supra note 320. 
436 See Report of the Financial Action Task Force [hereinafter FATF] on “Organised Maritime Piracy and Related 
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piracy kingpins provided by the Monitoring Group on Somalia.437 This serves as another 

indication that the concern related to the safe delivery of humanitarian aid played only a 

secondary role in motivating the UNSC to adopt the piracy Resolutions.438 Thus, while this 

concern was relevant, particularly during the first stages of the counter-piracy initiative, it cannot 

justify the adoption of a very significant number of Chapter VII Resolutions within a relatively 

short period of time. 

  Nor can the overall situation in Somalia explain the UNSC’s particularly active 

involvement in countering piracy. Somalia has been a fragile state for over two decades,439 and 

the UNSC has already taken various steps to address the situation, such as imposing an arms 

                                                                                                                                                             
Kidnapping for Ransom”, July 2011, available at http://www.fatf-

gafi.org/media/fatf/documents/reports/organised%20maritime%20piracy%20and%20related%20kidnapping%20for

%20ransom.pdf [noting that “Targeting financial activity of pirates, especially pirate financiers and instigators, 

through asset freezes and the seizure and confiscation of the proceeds and instrumentalities of piracy could help to 

(1) disrupt financial support to pirate organisations, (2) track and seize (either through post-conviction or non-

conviction based forfeiture, depending on the jurisdiction) assets enabling pirate operations, (3) prevent pirates from 

using the international banking system and other formal financial systems, and (4) prevent pirates from using cash 

couriers and other informal-value transfer mechanisms to transmit funds. The disruptive impact of targeted financial 

sanctions is generally considered to be most effective when they are implemented globally (e.g., by the UN) since 

the designated entity cannot as easily turn to third country financial institutions to evade sanctions.”] 
437 See infra Part 4.8(a) (addressing the ransom payments issue). 
438 But see Kevin McGahan & Terence Lee, Frames, Humanitarianism, and Legitimacy – Explaining the Anti-

Piracy Regime in the Gulf of Aden, in MAR. PIRACY AND THE CONSTR. OF GLOBAL GOVERNANCE 149 (Michael J. 

Struett, Jon D. Carlson & Mark T. Nance ed., 2013) (arguing that humanitarian considerations were a primary factor 

behind the counter-piracy initiatives off the coast of Somalia). 
439 For a discussion on this concept and its application in the context of Somalia, see World Bank, Pirate Trails: 

Tracking the Illicit Financial Flows from Pirate Activities off the Horn of Africa, at 26–28, (Nov. 1, 2013) (a study 

conducted in cooperation with the United Nations Office on Drugs and Crime (UNODC) and the International 

Criminal Police Organization (INTERPOL)), available at 

http://siteresources.worldbank.org/EXTFINANCIALSECTOR/Resources/Pirate_Trails_World_Bank_UNODC_Inte

rpol_report.pdf. 
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embargo on Somalia.440 No evidence exists to indicate that the spike in piracy attacks reflected a 

similar deterioration of the overall situation in Somalia. In addition, while piracy revenues have 

probably supported other illegal activities,441 as well as disputing factions vying for power in the 

country, it has not been established that piracy played a role similar to that of exploitation of 

natural resources in fueling conflicts. As expressed in a number of Resolutions, the main concern 

relating to ransom payments was that they might continue and fuel piratical activities, not that 

they would negatively contribute to the situation in Somalia.442 In fact, there have been no 

indications that the pirates are engaging in hostilities within Somalia.443 

  Moreover, during the period when the piracy Resolutions were adopted, the UNSC 

continued to adopt other Resolutions related to the general situation in Somalia, addressing a 

variety of issues other than piracy.444 If the main concerns over piracy were its implications for 

the continuing crisis in Somalia, it would have been reasonable to expect that the counter-piracy 
                                                 
440 The arms embargo was imposed through the adoption of UNSC Resolution 733, supra note 415. Subsequent 

resolutions elaborated, amended and introduced exemptions to it. See SECURITY COUNCIL COMMITTEE PURSUANT TO 

RESOLUTIONS 751 (1992) AND 1907 (2009) CONCERNING SOMALIA AND ERITREA, 

http://www.un.org/sc/committees/751/. 
441 See S.C. Res. 1851, supra note 189, (expressing concern over “the role piracy may play in financing embargo 

violations by armed groups.”). See also Report of the Monitoring Group on Somalia, supra note 245, para.13 

(“Ransoms from piracy and kidnapping have been used to finance arms embargo violations.”); id. at para. 107 

(“Exorbitant ransom payments have fueled the growth of [armed criminal] groups, including the procurement of 

arms and equipment and the maintenance of militia establishments in violation of the arms embargo.”). 
442 See Report of the Monitoring Group on Somalia, supra note 245 (stating that escalating ransom payments are 

fueling the growth of piracy in waters off the coast of Somalia); S.C. Res. 2020, supra note 317, ¶3, (“[P]irates are 

turning increasingly to kidnapping and hostage-taking, and that these activities help generate funding to purchase 

weapons, gain recruits, and continue their operational activities, thereby jeopardizing the safety and security of 

innocent civilians and restricting the flow of free commerce.”); accord S.C. Res. 1851, supra note 189 (referencing 

similar concerns);.S.C. Res. 1846, supra note 296. 
443 See Douglas Guilfoyle, The Laws of War and the Fight Against Somali Piracy: Combatants or Criminals?, 11 

MELB. J. INT’L L. 141, 144 (2010) (“[Somali pirates] conduct no hostilities within Somalia.”). 
444 See, e.g., S.C. Res. 1844, supra note 320 (mentioning piracy only in its preamble). 
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measures would have been incorporated into those Resolutions (similar to “category B” or 

“category C” Resolutions). Instead, the UNSC chose to address piracy off the coast of Somalia in 

separate, stand-alone Resolutions. This conclusion is bolstered by the lack of references in the 

piracy Resolutions to other Somalia-related Resolutions.445 

  Another concern that could have explained the UNSC active engagement was the 

potential link between piracy and terrorist activities, particularly because terrorism was already 

explicitly defined as a threat to peace and security. Shortly after the outbreak of piracy incidents 

off the coast of Somalia, a number of authors characterized these acts as “maritime terrorism” or 

“terrorism at sea.”446 Nonetheless, despite certain similarities between pirates and terrorists,447 

there are also clear distinctions. Somali pirates operate primarily for financial gain and cannot be 

considered terrorists.448 Moreover, “no solid links have ever been established between Somali 

                                                 
445 Compare S.C. Res. 1844, supra note 320 (addressing the situation in Somalia and referencing previous 

resolutions on Somalia), and S.C. Res. 1814, U.N. Doc. S/RES/1814 (May 15, 2008) (same), with S.C. Res. 1816, 

supra note 125 (making no such reference). Subsequent piracy Resolutions continued with the approach of 

mentioning mostly previous piracy Resolutions rather than other Somalia-related Resolutions. 
446 See, e.g., Nicole Stillwell, Robbers or Robinhoods?: A Study of the Somali Piracy Crisis and a Call to Develop 

an International Framework to Combat Maritime Terrorism, 7 Loy. Mar. L.J. 127 (2009); Milena Sterio, Fighting 

Piracy in Somalia (and Elsewhere): Why More is Needed, 33 Fordham Int’l L.J. 372, 372 (2009-2010) (“[T]he 

Somali pirates are dangerous. They are sea terrorists.”). Milena Sterio’s position appears to have changed over time. 

See Milena Sterio, Piracy Off the Coast of Somalia: The Argument for Pirate Prosecutions in the National Courts of 

Kenya, The Seychelles, and Mauritius, 4 Amsterdam L.F. 104, 107 (2012) (“It should also be noted that Somali 

pirates’ motivation lies primarily in the prospect of such a significant financial gain.”). 
447 See Heinze, supra note 147, at 63 (“[B]oth [pirates and terrorists] are non-state armed groups that carry out 

attacks against civilians, neither group fits naturally within the basic parameters . . . required to qualify [them] as a 

belligerent or ‘party’ to an armed conflict, nor do individual pirates or terrorist seem to qualify as lawful combatants 

under the Third Geneva Convention.”). 
448 Id. Heinze also mentioned that terrorist attacks, such as 9/11, have involved a substantially greater degree of 

violence than has piratical activity. Id. 
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piracy and any terrorist groups.”449 The interaction between pirates and the Somali-based Al-

Shabaab terrorist group was, at the most, on an opportunistic and ad hoc basis.450 One 

commentator even contended that Al-Shabaab was in fact fighting piracy and had contributed to 

the decline in piracy attacks.451 The UNSC was therefore careful not to base its intervention on 

such tenuous links. 

  It is therefore evident that other concerns served as the main impetus for the piracy 

Resolutions. Specifically, it is submitted that the concerns driving the piracy Resolutions were 

those mentioned in Resolution 1816 regarding the threat of piracy to “the safety of commercial 

maritime routes, and international navigation.”452 Not surprisingly, in that Resolution the UNSC 

encouraged, “in particular, States interested in the use of commercial maritime routes off the 

coast of Somalia to increase and coordinate their efforts, in cooperation with the Transitional 

Federal Government of Somalia (TFG), to deter acts of piracy and armed robbery at sea.”453 

States that were affected the most by Somali piracy became the major contributors to the 

                                                 
449 Sterio, Pirate Prosecutions, supra note 446. See also Andreas S. Kolb, Tim René Salomon & Julian Udich, 

Paying Danegeld to Pirates: Humanitarian Necessity or Financing Jihadists, 15 MAX PLANCK Y.B. OF UNITED 

NATIONS L. 105, 155 (2011) [hereinafter Kolb, Salomon & Udich], available at 

http://www.mpil.de/files/pdf3/mpunyb_03_kolb.pdf (“[T]he evidence so far is insufficient to demonstrate that 

piratical activities off the Somali coast generally lead to the provision of funds to the al-Shabaab.”). 
450 See Sterio, Pirate Prosecutions, supra note 446, at 107. See also the Lang Report, supra note 53, para. 24 

(“While a major alliance between the pirates and Al-Shabaab has not yet materialized, local complicities have been 

noted.”); Fin. Action Task Force (FATF), supra note 436 (confirming that no clearly evident link has been 

established between pirates and Al-Shabaab, and referring to “anecdotes” whereby the pirates paid “docking fees” or 

“taxes” to Al-Shabaab). 
451 Currun Singh, Al Shabab Fights the Pirates, N.Y. TIMES (Oct. 22, 2013), 

http://www.nytimes.com/2013/10/23/opinion/international/al-shabab-fights-the-pirates.html?_r=0. 
452 S.C. Res. 1816, supra note 125, ¶2. 
453 Id. at 2 (emphasis added). This paragraph of the Resolution was referred to by the European Council Joint Action 

that created Operation Atalanta in November 2008. See Council Decision 2012/174/CFSP of 23 March 2012, 2012 

O.J. (L 89) 69 (EU). 
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counter-piracy undertakings.454 Indeed, the concerns related to international navigation and the 

safety of commercial routes were the only concerns reiterated in all the piracy Resolutions,455 

and were a common theme in the UNSC discussions on piracy off the coast of Somalia.456 Later 

Resolutions added the concerns over the safety of seafarers and innocent civilians and the risks 

to vulnerable ships, including fishing activities.457 The UNSC also expressed its grave concerns 

over the extended range of the piracy threat into the western Indian Ocean and adjacent sea areas 

and the increase in pirate capacities.458 

 What characterizes these concerns is that they have little to do with exacerbating the 

situation in Somalia. Rather, they relate to risks posed by piratical activity to the international 

community as a whole. This was also reflected in statements made by States and international 

bodies, referring to Somali piracy as a “global threat,”459 and “a threat to international 

                                                 
454 See Christian Bueger and Jan Stockbruegger, Security Communities, Alliances, and Macrosecuritization – The 

Practices of Counter-Piracy Governance, in MARITIME PIRACY AND THE CONSTRUCTION OF GLOBAL GOVERNANCE, 

supra note 31, at 116 (stating that “countries that are affected the most by Somali piracy contribute the major parts 

to military action in the arena. Of the 30 States with the highest shares in global merchandise trade, 22 have a naval 

presence in the Gulf of Aden. Moreover, they also control more than 80 percent of global shipping fleets.”). 
455 Compare, for example, to concerns related to the delivery of humanitarian aid, which were not mentioned in 

Resolutions 1976 and 1918. See S.C. Res. 1976, supra note 167; S.C. Res. 1918, supra note 6. 
456 See UN Security Council Meeting Record 6046, December 16, 2008, S/PV.6046 (2008), available at 

http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-

CF6E4FF96FF9%7D/Somalia%20SPV%206046.pdf (recounting the statements made by States following the 

adoption of Resolution 1851). 
457 See S.C. Res. 2077, supra note 248. 
458 See S.C. Res. 1851, supra note 189; S.C. Res. 2077, supra note 248. 
459 Press Release, Security Council, Security Council Asks Nations with Military Capacity in Area to ‘Actively 

Fight Piracy’ on High Seas off Somalia, U.N. Press Release SC/9467 (Oct. 7, 2012), available at 

http://www.un.org/News/Press/docs/2008/sc9467.doc.htm (“The representative of France said the Somali pirates 

were a global threat.”). 
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security.”460 

 Somali piracy caused tremendous financial damage,461 necessitated the engagement of the 

world navies far beyond simply escorting ships carrying humanitarian aid, prompted the 

implementation of various measures by the shipping industries (e.g. changing shipping routes 

and deploying private guards), and demanded the active involvement of international and 

regional bodies. The risks posed to commercial maritime routes led to the creation of counter-

piracy naval coalitions such as the Combined Task Force (CTF) 151, whose diverse membership 

includes countries such as Turkey, Australia, Pakistan, South Korea, and Singapore,462 and the 

European Union Atalanta Operation, the first joint military operation of the European Union.463 

It led to the active engagement of countries located far from Somalia. For example, Japan, whose 

economy depends to a great extent on importing energy resources and raw materials and 

exporting of manufactured goods, all of which hinge on the security of sea lanes,464 promulgated 

                                                 
460 European Parliament Resolution of May 10, 2012 on Maritime Piracy (2011/2962(RSP)), 2013 O.J. (C 261 E) 34, 

35 available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2013:261E:0034:0040:EN:PDF 

(“[P]iracy represents a threat to international security and regional stability.”). 
461 See World Bank, supra note 439 (estimating between $339 million and $413 million claimed in ransoms for acts 

of piracy off the coast of Somalia and the Horn of Africa between April 2005 and December 2012). See also World 

Bank, The Pirates of Somalia: Ending the Threat, Rebuilding a Nation (Apr. 11, 2013), available at 

http://siteresources.worldbank.org/INTAFRICA/Resources/pirates-of-somalia-main-report-web.pdf (estimating that 

Somali piracy causes an $18 billion loss to world trade each year). 
462 See, e.g., Singapore sends 151 servicemen to join anti-piracy patrols in Gulf of Aden, HELLENIC SHIPPING NEWS 

(Mar. 18, 2014), http://www.hellenicshippingnews.com/News.aspx?ElementId=6275050f-8c01-4794-93b4-

326a46cc1df1. 
463 See EUNAVFOR SOMALIA, http://eunavfor.eu/mission/. 
464 ASIAN-AFRICAN LEGAL CONSULTATIVE ORG., THE LAW OF THE SEA, para. 36 (2013) available at 

http://www.aalco.int/52ndsession/lowofthesea2013.pdf; see also UN Security Council Meeting Record 6046, supra 

note 456 (showing Japan’s representative saying anti-piracy measures, “are directly linked to the survival and 

prosperity of our country. The issue of piracy is both a challenge for the international community and a matter 

related to the protection of the lives and assets of our own citizens.”). 
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the Law on the Punishment of and the Measures against Acts of Piracy in 2009 as a domestic 

measure to enforce UNSC Resolutions.465 It also passed legislation approving the deployment of 

private armed guards on Japan-registered vessels,466 actively participated in counter-piracy 

operations off the coast of Somalia,467 and prosecuted Somali nationals suspected of piracy.468 

 In that regard, the description provided by the U.S. State Department of the threats posed 

by Somali piracy is telling. According to the State Department’s webpage, “[N]inety percent of 

the world’s commerce travels by sea, as does more than half of the world’s petroleum. Many of 

the ships carrying goods and oil travel through the Gulf of Aden, off the coast of Somalia. By 

2009, it threatened the free flow of international commerce and energy supplies, which 

threatened the world economy. This was in addition to the threat posed to World Food Program 

shipping which was delivering vital food aid to the vulnerable Somali population.”469 This 

description makes no mention of piracy’s role in exacerbating the situation in Somalia and, as 

already explained, the concern related to the delivery of humanitarian aid cannot be understood 

as the main reason behind the exceptional number of Resolutions dedicated to maritime piracy. 

The remaining concern expressed by the U.S., a permanent UNSC member and among the 
                                                 
465 Zou Keyuan, Maritime Enforcement of United Nations Security Council Resolutions: Use of Force and Coercive 

Measures, 26 INT’L J. MARINE & COASTAL L. 235, 240 (2011). 
466 See further discussion below regarding the deployment of private guards, infra note 552. 
467 See Franz-Stefan Gady, Japan Extends Anti-Piracy Mission off Somalia For Another Year, The Diplomat (June 

22, 2016), available at http://thediplomat.com/2016/06/japan-extends-anti-piracy-mission-off-somalia-for-another-

year (describing Japan’s participation in the Combined Task Force 151 since its inception in 2009 and the decision 

of the Japanese Government to extend the participation for another year); the Nave Atropos case in the Seychelles, 

supra note 96 (describing the role of a Japanese naval vessel and helicopter in locating and identifying the piracy 

vessel used in the attack against the Nave Atropos).  
468 See Masami Ito, 12-year Term Urged in Somalis’ Piracy Trial, THE JAPAN TIMES (Jan. 29, 2013), 

http://www.japantimes.co.jp/news/2013/01/29/national/12-year-term-urged-in-somalis-piracy-trial/#.Ur8GsNJDsu0. 
469 U.S. DEP’T OF STATE, Threats from Piracy off Coast of Somalia, 

http://www.state.gov/t/pm/ppa/piracy/c32661.htm. 
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leading States in the counter-piracy initiatives, is the threat to the freedom of navigation on the 

high seas in an area of particular importance for commercial shipping. 

 The nature of the primary concerns emanating from Somali piracy explains why the 

UNSC chose to address piracy separately from other aspects related to the situation in Somalia 

and why, even where authorization was given to carry out operations on land, such authorization 

was limited to counter-piracy initiatives, rather than allowing additional activities related to other 

threats posed by the situation in Somalia.470 It is also not surprising that the UNSC did not 

elaborate on or detail the precise ways in which piracy exacerbates the situation in Somalia. The 

nature of the concerns also explains why, in many ways, the piracy Resolutions resemble other 

UNSC Resolutions that address a general threat to peace and security (such as Resolution 1373 

on terrorism) by pointing to the applicable legal instruments, relevant counter-piracy 

mechanisms, the importance of bringing suspects to justice, and requesting international 

cooperation to facilitate such prosecutions. 

 The above assessment of the various concerns that triggered the UNSC intervention leads 

to the conclusion that the link to the situation in Somalia has served as nothing more than a 

vehicle for the UNSC to address, through its Chapter VII powers, the severe consequences of 

Somali piracy to international navigation, trade, and safety upon the high seas. Without explicitly 

determining that piracy poses a threat to peace and security, the piracy Resolutions de facto 

treated piratical attacks off the coast of Somalia as such a threat. 

 The discussions over the UNSC engagement in this field also reflect the continuous debate 

regarding the mandate and role of the Security Council in addressing security threats. Piracy lies 

at the intersection between “classic threats” on the one hand, and more modern, yet 
                                                 
470 See discussion below regarding the authorization to operate on Somali territory, granted by UNSC in S.C. Res. 

1851, supra note 189. 
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controversial, threats on the other.471 As an international crime, it would be befitting to address 

piracy as a classic threat.472 Yet, piracy’s ordinary law crime characteristics would suggest that it 

can be categorized as a threat to human security473 or as one related to instability.474 The various 

concerns mentioned in the piracy Resolutions – from threats to safe navigation to the security of 

innocent civilians –show that the piracy threat cannot be precisely classified as belonging to one 

specific “threat” category. It is perhaps this hybrid nature of piracy that can explain the 

uniqueness of the Somali piracy Resolutions as the first to address a criminal activity of ordinary 

law characteristics as the primary subject matter of UNSC Resolutions. It is plausible that the 

UNSC stopped short of expressly defining piracy as a threat to peace and security for exactly this 

reason (avoiding possible criticism for stepping beyond its mandate), while it nonetheless 

addressed piratical acts taking place in the context of the situation in Somalia as if they indeed 

amount to such threats. . 

 Be that as it may, the Somali piracy Resolutions are an additional step in the UNSC’s 

evolution. They opened the way for addressing other criminal phenomena of an ordinary-law 

nature as the main subject-matter of Chapter VII Resolutions. Whether the UNSC’s practice will 

continue to evolve in that direction or whether the Somali piracy Resolutions will be considered 

as a sui generis intervention is remain to be seen. 

  

                                                 
471 See Simma, supra note 383, at 1280–91 (discussing various categories of “threats” within the meaning of Article 

39 of the UN Charter). 
472 This, indeed, is the position taken in Simma’s commentary, where piracy was addressed in the chapter 

concerning “classical security threats,” which also addresses threats emanating from proliferation, terrorism, and 

internal armed conflicts. Id. at 1280–83. 
473 See S.C. Res. 2077, supra note 35448, ¶ 16 (recognizing concerns that piratical activities are jeopardizing the 

safety and security of innocent civilians). 
474 See Simma, supra note 383, at 1284–91. 
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It appears, however, that the existing environment governing the current UNSC work, 

particularly the various competing views of its role in addressing matters not considered as 

“classic threats,” will likely dictate a need to link the threat posed by a criminal activity to a 

certain situation in a country or a region. The reluctance expressed by certain countries to view 

maritime piracy as, by itself, a general threat to peace and security within the meaning of Article 

39 of the UN Chapter, is one indication for the need to establish such a link.475 

 Another indication of the need for a link to a particular situation derives from a 

comparison to the piracy Resolutions concerning the Gulf of Guinea.476 Though piratical acts in 

that region are not a new phenomenon,477 they have only in recent years (and perhaps also in 

light of piracy attacks off the coast of Somalia) drawn the attention of the UNSC. In August 

2011, the first Presidential Statement on piracy and armed robbery in the Gulf of Guinea was 

issued. In the Statement, “[T]he members of the Security Council expressed concern over the 

increase in piracy, maritime armed robbery and reports of hostage-taking in the Gulf of Guinea 

and its damaging impact on security, trade and economic activities in the subregion.”478 Two 

months later, this concern was reiterated, this time through Resolution 2018, the first piracy 

                                                 
475 See Progress in Combating Piracy, supra note 429. For an example of the impact of such statements and the 

guidelines for the interpretation of UNSC Resolutions, see Accordance With International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory Opinion, I.C.J. Reports 2010, 403, ¶ 94 (July 22) 

[hereinafter Kosovo Advisory Opinion] (“The interpretation of Security Council resolutions may require the Court 

to analyse statements by representatives of members of the Security Council made at the time of their adoption.”). 
476 The ICJ also mentions a guideline where the Court will analyze “other resolutions of the Security Council on the 

same issue.” Kosovo Advisory Opinion, supra note 475475, at ¶ 94. 
477 See, e.g., INTERNATIONAL CRISIS GROUP, THE GULF OF GUINEA: THE NEW DANGER ZONE 6–12 (2012), available 

at http://www.crisisgroup.org/~/media/Files/africa/central-africa/195-the-gulf-of-guinea-the-new-danger-zone-

english.pdf. 
478 Press Release, Security Council, Press Statement on Piracy, Maritime Armed Robbery in Gulf of Guinea, U.N. 

Press Release SC/10372 (Aug. 30, 2011). 
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Resolution adopted in reference to piratical acts in the Gulf of Guinea. Though the Resolution’s 

title is “peace and security in Africa,” and despite mentioning security as one of the concerns, 

this Resolution – as well as the subsequent one on this matter (Resolution 2039) – was not 

adopted under Chapter VII. 

 The fact that the UNSC has yet to intervene in the third region infested by piratical acts, 

Southeast Asia, further demonstrates that the UNSC feels that it must link its Chapter VII 

counter-piracy actions to a specific situation. The piracy models and the counter-piracy 

initiatives in the three regions concerned – Somalia, Gulf of Guinea, and Southeast Asia – differ 

from one region to the other. Yet, what the two latter regions have in common is that the littoral 

countries have not been considered by the UNSC as unwilling or unable to counter the piratical 

acts. 

  On the other hand, in the context of piracy off the coast of Somalia, the incapability of 

Somali authorities to handle the piracy threats was among the reasons for the UNSC 

engagement. For example, in the preamble of Resolution 1816, the UNSC took into account “the 

crisis situation in Somalia, and the lack of capacity of the Transitional Federal Government 

(TFG) to interdict pirates or patrol and secure either the international sea lanes off the coast of 

Somalia or Somalia’s territorial waters.”479 It therefore appears that, in addition to a link to an 

existing Chapter VII situation, a key factor for future UNSC intervention in piracy might be the 

inability or unwillingness of the country concerned to counter the criminal phenomenon.480 

  

 

                                                 
479 S.C. Res. 1816, supra note 125, ¶ 7 (emphasis added); see also S.C. Res. 1851, supra note 189, at ¶ 5; S.C. Res. 

1897, supra note 320, at ¶ 5. 
480 See Pickard, supra note 379, at 16. 
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 Nonetheless, the decline of piracy off the coast of Somalia and the continuous threat posed 

by piratical acts in the Gulf of Guinea,481 as well as the reported increase in attacks of piratical 

nature in Southeast Asia,482 may shift the attention of the UNSC and possibly lead to a more 

intensive engagement following an in-depth assessment of the ability and willingness of the 

countries in those two regions to face the challenges posed by maritime piracy. The UNSC could 

choose to affect a possible intervention in either the Gulf of Guinea or Southeast Asia by 

addressing piracy as a stand-alone phenomenon or as part of a broader criminal threat.483 

 

                                                 
481 See INTERNATIONAL CRISIS GROUP, supra note 477 (entitled “The Gulf of Guinea: The New Danger Zone”); 

accord UNITAR, supra note 433, at 5 (concluding that the number of attacks in the Gulf of Guinea show no sign of 

decreasing, and pointing out that attacks in the high seas have increased, while attacks in ports are on the decrease); 

Kaija Hurlburt & D. Conor Seyle, The Human Cost of Maritime Piracy 2012 12–21 (Oceans Beyond Piracy, 

Working Paper, 2013), available at http://oceansbeyondpiracy.org/publications/human-cost-maritime-piracy-2012 

(showing that for the first time since 2012, there has been a swing from east to west in incidents of African piracy: 

more seafarers were subjected to attacks and boardings by West African piracy than by Somalia-based piracy). 
482 See Patrick Winn, The World Has a New Piracy Hotspot, GLOBAL POST (Mar. 27, 2014, 00:56 AM), 

http://www.globalpost.com/dispatch/news/regions/asia-pacific/indonesia/140326/malacca-strait-piracy-hotspot 

(stating that while pirate attacks in Somali waters plummeted 95 percent, piracy in South-East Asia is accelerating, 

pointing to a 700 percent increase in just five years). But see UNITAR, supra note 433, at 31 (observing a slight 

decrease with regard to attacks in South-East Asia/Malacca, though with no significant trend in the number of 

attacks, or in their severity). No less disconcerting are the signs that pirates in South-East Asia may have adopted the 

piracy modalities of their counterparts in Somalia or the Gulf of Guinea, moving from primarily stealing cargo to 

kidnapping crewmembers. See Pirates Kidnap 3 on Singapore Tanker Off Malaysia, HINDUSTAN TIMES (Apr. 23, 

2014), http://www.hindustantimes.com/world-news/pirates-kidnap-three-on-singapore-tanker-off-malaysia/article1-

1211179.aspx. Though it is premature to reach conclusive findings, this case may show that South-East Asia pirates 

have adopted the Somali “kidnap for ransom” model as well as the Gulf of Guinea fuel-pilfering objective. See id. 
483 See S.C. Res. 2039, supra note 249, at ¶ 18 (expressing concern “about the serious threats to international peace 

and stability in different regions of the world, in particular in West Africa and the Sahel Region, posed by 

transnational organized crime, including illicit weapons and drug trafficking, piracy and armed robbery at sea.”). 
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4.7. THE PIRACY RESOLUTIONS AS A TOOL TO ADDRESS LEGAL SHORTCOMINGS OF UNCLOS 

From the very first piracy Resolution, Resolution 1816, and repeatedly in all the Resolutions that 

followed, the UNSC affirmed that “international law, as reflected in UNCLOS, sets out the legal 

framework applicable to combating piracy and armed robbery, as well as other ocean 

activities.”484 

 It is widely agreed, however, that UNCLOS’ legal framework has shortcomings that can 

undermine counter-piracy initiatives. First, UNCLOS does not require that States enact domestic 

anti-piracy laws. As a result, when Somali piracy emerged as an acute problem, many countries 

did not have adequate domestic legislation to address it.485 

 In addition and as explained in Chapter One, the definition of piracy as provided in Article 

101 of UNCLOS raises difficulties and poses many interpretative challenges. Interpretative 

difficulties also arose over other provisions in the piracy section of UNCLOS, such as with 

regard to the legality of transfer agreements of suspected pirates to third countries in light of the 

wording of Article 105 of UNCLOS.486  

  The interpretive challenges posed by UNCLOS have not gone unnoticed by the UNSC. 

For example, the UNSC has repeatedly encouraged States to criminalize piracy under their 

domestic law.487 Early on, the UNSC voiced its concern “that the lack of capacity, domestic 

                                                 
484 S.C. Res. 1816, supra note 125, at ¶ 4. This paragraph was integrated in the subsequent piracy Resolutions 

referring both to the situation off the coast of Somalia and to piracy in the Gulf of Guinea. See S.C. Res. 2018, supra 

note 249, at ¶ 6. 
485 See Introduction, supra note 6. 
486 See discussion in supra Chapter 2.  
487 See S.C. Res. 1897, supra note 320, at 2 (noting that there is a “need for States to criminalize piracy under their 

domestic law”). This was the first Resolution in which the UNSC intervened on this point. In the following 

Resolution, Resolution 1918, the importance of criminalizing piracy under national laws was prominently featured. 

S.C. Res. 1918, supra note 6. The UNSC commended those States that have amended their domestic law in order to 
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legislation, and clarity about how to dispose of pirates after their capture, has hindered more 

robust international action against the pirates off the coast of Somalia and in some cases led to 

pirates being released without facing justice.”488 Concerned by the prevalence of the practice of 

“catch and release,” where suspected pirates are caught and, shortly afterwards, released by the 

naval forces at sea,489 the UNSC reiterated its “concern over a large number of persons suspected 

of piracy having to be released without facing justice, reaffirming that the failure to prosecute 

persons responsible for acts of piracy and armed robbery at sea off the coast of Somalia 

undermines anti-piracy efforts of the international community and being determined to create 

conditions to ensure that pirates are held accountable.”490 

 In light of this strong statement, the UNSC took a number of steps to address the 

shortcomings of the UNCLOS definition of piracy and assist States in bringing pirates to justice. 

First, from the very first piracy Resolutions, the UNSC systematically referred to piracy and 

“armed robbery at sea” together. The repeated reference to the two concepts (“piracy” and 

“armed robbery at sea”) was meant to ensure that acts of a piratical nature would be addressed, 

regardless of their geographical location (i.e. high seas or territorial waters); that all acts 

connected with piracy, such as preparatory acts, would be addressed; and that possible future acts 

                                                                                                                                                             
criminalize piracy and stressed the need for States to continue their efforts in this regard while noting, with concern, 

that the domestic law of a number of States lacks provisions criminalizing piracy and/or procedural provisions for 

effective criminal prosecution of suspected pirates. Id. They continued by calling on all States, including States in 

the region, to criminalize piracy under their domestic law. Id. at ¶ 2. Later Resolutions reiterated the call to 

criminalize piracy and expanded the scope of such criminalization. See S.C. Res. 1976, supra note 167. 
488 S.C. Res. 1851, supra note 35389, ¶ 9; accord S.C. Res. 1897, supra note 320, ¶ 8. 
489 See Lang Report, supra note 53, ¶ 59 (providing a case study describing the commanding forces’ decision to 

release seven suspects after confiscating the weapons found on their boat). According to the Report, an average of 

nine out of ten captured pirates are never actually prosecuted. Id. ¶ 43. 
490 S.C. Res. 1976, supra note 167, ¶ 5; accord S.C. Res. 2020, supra note 317, ¶ 15. 
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involving only one ship would be covered.491 The piracy Resolutions, however, neglected to 

define “piracy” and “armed robbery at sea.” While an express reference to the UNCLOS 

definition of piracy may have seemed redundant in light of the general reference by the 

Resolutions to UNCLOS as the applicable legal framework, “armed robbery at sea” is neither 

mentioned nor defined in UNCLOS or in any other international convention. A reference by 

UNSC to the IMO definition could have guided States and prevented potential discrepancies 

between the practices of various national jurisdictions. 

 In addition, while continuing to systematically mention the applicability of UNCLOS, the 

UNSC gradually referred to additional international instruments that can fill the gaps identified 

in UNCLOS. This included a repeated reference to the potential application of SUA 

Convention,492 which, as the UNSC explained, “provides for parties to create criminal offences, 

establish jurisdiction, and accept delivery of persons responsible for or suspected of seizing or 

exercising control over a ship by force or threat thereof or any other form of intimidation.”493 In 

addition, as addressed above, Resolution 1851 noted the potential application of UNTOC. 

 Both the SUA Convention and UNTOC not only enable prosecution in situations which 

are not covered by the piracy section of UNCLOS – such as certain piratical acts carried out in 

territorial waters – but also provide for robust cooperation mechanisms with regard to extradition 

and mutual legal assistance, which are not detailed in the UNCLOS piracy section.494 For 

                                                 
491 See Treves, Developments, supra note 147, at 403; Treves, Piracy and the International Law of the Sea, supra 

note 285, at 125. 
492 The SUA Convention was first referenced in Resolution 1846. S.C. Res. 1846, supra note 296, ¶ 32. 
493 S.C. Res. 1846, supra note 296. 
494 For UNTOC see the detailed provisions on extradition (Article 16) and mutual legal assistance (Article 18); The 

SUA Convention established that the offences defined in Article 3 of the Convention are extraditable (Article 11). 

See also the discussion over the application of these conventions in Roach, supra note 243, and Cheah Wui Ling, 
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example, by implementing the relevant provisions of SUA and UNTOC on transfer of suspects, 

States can overcome the potential difficulty of Article 105 of UNCLOS, which has been 

interpreted by some commentators as permitting only the State that seized the suspected pirates 

to try them.495 

 In light of the growing threats of piratical attacks against fixed platforms, in particular in 

the Gulf of Guinea, the UNSC also noted, “that applicable international legal instruments 

provide for parties to create criminal offences, establish jurisdiction, and prosecute or extradite 

for prosecution, persons responsible for or suspected of seizing or exercising control over a ship 

or fixed platform by force or threat thereof or any other form of intimidation.”496 The UNSC 

chose not to mention a specific convention, making only a general reference to “applicable 

international legal instruments.” These may include the abovementioned SUA Convention and 

UNTOC, as well as the 1988 Protocol for the Suppression of Unlawful Acts against the Safety of 

Fixed Platforms Located on the Continental Shelf, adopted under the SUA Convention.497 

 Just as interesting is the reference made by the UNSC in Resolution 2018 to the legal basis 

for the prosecution of suspects who committed “threats” and “any other form of intimidation.” 

As discussed above, it is unclear whether the UNCLOS definition of piracy encompasses threats 

to commit violence. To ensure that such acts do not go unpunished, the UNSC mentioned the 

                                                                                                                                                             
Extradition and Mutual Legal Assistance, supra note 243. 
495Article 8 of the SUA Convention provides for delivery of any person who is suspected to have committed one of 

the offences listed in Article 3 of the Convention. “UNSCR 1851 seeks to remind States that under certain 

conditions they might have a duty to accept delivery of pirates and to try them for offences under the SUA 

Convention (although this involves a strained reading of Art. 8). This appears to be an attempt to harness positive 

obligations in SUA to fill lacunae in the general law of piracy.” Guilfoyle, UN Security Council Resolution 1816, 

supra note 4264. 
496 S.C. Res. 2018, supra note 249, (emphasis added). 
497 1988 Protocol, supra note 162.  
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applicability of international legal instruments in the matter, rather than relying solely on 

UNCLOS.498 

 The UNSC took an even more proactive approach in Resolution 1976. In that Resolution, 

rather than simply noting the applicability of various instruments, the UNSC urged “all States, 

including States in the region, to criminalize piracy under their domestic law, emphasizing the 

importance of criminalizing incitement, facilitation, conspiracy and attempts to commit acts of 

piracy.”499 Acts of incitement and facilitation are explicitly mentioned in the piracy definition, 

but,500 as previously explained, conspiracy and attempt to commit piracy are not. As a result, 

Resolution 1976 encouraged States to substantially expand the range of piratical actions that 

could be prosecuted. 

 A similarly broad interpretational paradigm was later expressed by the UNSC with regard 

to the question of “dry land piracy,” or the facilitation of piratical acts by persons who are on 

land. In Resolution 2015, the UNSC underlined the importance for courts “to have jurisdiction to 

be exercised over not only suspects captured at sea, but also anyone who incites or intentionally 

facilitates piracy operations, including key figures of criminal networks involved in piracy who 

illicitly plan, organize, facilitate, or finance and profit from such attacks.”501 In Resolution 2020, 

the UNSC noted with appreciation the “ongoing efforts within the CGPCS and the United 

Nations Secretariat to explore possible additional mechanisms to effectively prosecute persons 

                                                 
498 See, e.g., 1988 Protocol, supra note 162, at art. 2 (emphasis added) (“Any person commits an offence if that 

person unlawfully and intentionally: (a) seizes or exercises control over a fixed platform by force or threat thereof or 

any other form of intimidation”). The wording of Resolution 2018 is the same as that of the Protocol. See S.C. Res. 

2018, supra note 249. 
499 S.C. Res. 1976, supra note 35367. 
500 UNCLOS, at art. 101(c). 
501 S.C. Res. 2015, supra note 353. The UNSC reiterated this point in Resolutions 2020, 2077, and 2125. S.C. Res. 

2020, supra note 317; S.C. Res. 2077, supra note 248; S.C. Res. 2125, supra note 353. 
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suspected of piracy and armed robbery at sea off the coast of Somalia, including those ashore 

who incite or intentionally facilitate acts of piracy.”502 

 None of the statements made in Resolutions 1976, 2015, or 2020 are binding.503 However, 

urging States to criminalize and exercise jurisdiction over acts that do not fall squarely within the 

UNCLOS definition of piracy may be perceived as an attempt by the Council to broaden the 

scope of the UNCLOS definition. 

 While the purpose behind expressing a broad interpretational approach is certainly 

understood, it nonetheless raises a number of difficulties. First, it can support those arguing 

against a “hyperactive Security Council”504 and criticizing UNSC’s role as a “world 

legislator.”505 It can also be argued that, by providing its own interpretation of what constitutes 

piracy, the UNSC encroached on the competency of the International Tribunal for the Law of the 

Sea, which has jurisdiction over questions concerning the interpretation of UNCLOS.506 

                                                 
502 S.C. Res. 2020, supra note 317 (emphasis added). 
503 Compare, for example, with UNSC Resolution 1373, supra note 305, where the UNSC decided that States “shall” 

criminalize certain acts that support terrorist activities. S.C. Res. 1373, and with UNSC Resolution 1540, supra note 

403, where the UNSC decided that all States shall adopt and enforce appropriate effective laws which prohibit any 

non-State actor to manufacture, acquire, possess, develop, transport, transfer or use nuclear, chemical or biological 

weapons and their means of delivery. 
504 Simon Chesterman et al., The Security Council and the Rule of Law, 103 AM. SOC’Y INT’L L. PROC. 245, 252 

(2009). 
505 Talmon, supra note 405, at 175 (“It may thus be argued that any provision in a binding Security Council 

resolution that conflicts with an applicable treaty provision has the effect of an ad hoc or even permanent defacto 

amendment to the treaty, which is to say an alteration of the treaty without alteration to its text.”). Professor Talmon 

has also referred to the first piracy Resolution as another indicator that the UNSC is exercising legislative powers. 

Chesterman et al., supra note 504, at 251. But see Treves, Developments supra note 147, at 404 (“[The UNSC] 

framed the relevant resolutions very cautiously. It has introduced a number of limitations which make the provisions 

adopted less revolutionary than they might appear, and seem aimed, in particular, at fending off possible criticism of 

the Council acting as a ‘legislator.’”). 
506 See UNCLOS, art. 288; id. at annex VI (providing the “Statute of the International Tribunal for the Law of the 
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 In addition, the piracy Resolutions may create ambiguities with regard to the powers of 

States when applying their national laws concerning piracy. Though there is nothing to prevent a 

State from defining piracy under its national law in a more expansive manner than it is defined 

under UNCLOS, the unique powers conferred by UNCLOS – notably seizure of a pirate vessel 

and arresting piracy suspects (Article 105, UNCLOS) – may be exercised only where the acts 

committed fall within the scope of the piracy definition under Article 101 of UNCLOS. A State 

which interdicted a ship on the high seas based on a broader view of piracy under its national 

legislation (for example, with regard to the crimes of conspiracy and attempt to commit piracy), 

may be in violation of international law and can be held liable for any loss or damage caused by 

the unlawful seizure (Article 106, UNCLOS). 

 Further, while the UNSC did not express its position on the contours of piracy in a binding 

manner, its views can still impact the decisions of national courts. An example of this impact is 

the decision of the U.S. Court of Appeals in the case of Shibin.507 In that case, the defendant 

served as a negotiator and operated only from Somali land and its territorial waters. The 

defendant claimed that in order for his facilitating conduct to amount to piracy within the 

meaning of the piracy definition under UNCLOS, his conduct must also have been carried out on 

the high seas. The Court, however, rejected this argument, based, inter alia, on the UNSC piracy 

Resolutions. The Court mentioned that “Additionally, Shibin’s argument is inconsistent with the 

interpretation of Article 101 given by various international authorities, including the United 

Nations Security Council.”508 It then quoted the relevant paragraphs from Resolutions 1976 and 

2020 and stated that “These sources reflect, without ambiguity, the international viewpoint that 

                                                                                                                                                             
Sea”). 
507 United States v. Shibin, supra note 188. 
508 Id. at 241. 
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piracy committed on the high seas is an act against all nations and all humankind and that 

persons committing those acts on the high seas, as well as those supporting those acts from 

anywhere, may be prosecuted by any nation under international law.”509 

 Clearly, the UNSC Resolutions and their interpretation of the crime of piracy as also 

encompassing land-based activities guided the Court in reaching its decision. The difficulty here 

is not necessarily the substantive interpretation of Article 101(c) of UNCLOS to include “dry 

land piracy,” or the outcome of the criminal proceedings in this case – both of which this author 

supports. Rather, the concern is that the UNSC’s piracy Resolutions, which can be understood as 

de facto treaty interpretation (if not legislation), may serve to tilt the balance towards conviction 

and can therefore potentially undermine the defendant’s rights, notably the general principle 

under criminal law of in dubio pro reo. 

 In that respect, the UNSC could have perhaps taken a more prudent approach in 

addressing the definitional aspects of piracy by, for example, urging States to criminalize “acts of 

piratical nature.” This phrase can potentially include activities that do not fall squarely within the 

UNCLOS piracy definition (e.g. conspiracy), without creating uncertainties with regard to 

States’ powers and the interpretation of the term “piracy” under Article 101 of UNCLOS. 

 Another noteworthy point related to the interpretation of UNCLOS concerns the “private 

ends” element. As mentioned in Chapter One, this element is among the most controversial and 

potentially consequential elements of the crime of piracy as defined by UNCLOS. Scholarly 

debate generally presents two points of view regarding the interpretation of this phrase, the first 

focuses on the distinction between private as opposed to politically motivated acts, and it often 

considers “private ends” to mean pecuniary goals. Conversely, the second interpretive approach 

                                                 
509 Id. at 242 (emphasis in original). 
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is based on an objective test which distinguishes the term “private” from the term “public” (in 

the meaning of state sanctioned acts), thereby viewing all acts of violence that lack a State’s 

authority as those committed for “private ends” within the meaning of Article 101.  

 The piracy Resolutions were not intended to solve this scholarly debate. Nonetheless, in 

Resolution 2077, the UNSC stated that “the concerns about protection of the marine environment 

as well as resources should not be allowed to mask the true nature of piracy off the coast of 

Somalia which is a transnational criminal enterprise driven primarily by the opportunity for 

financial gain.”510 By doing so, the UNSC (perhaps unintentionally) provided an additional basis 

to ensure that, regardless of the test chosen, the “private ends” element will not serve as an 

obstacle to prosecution. If the subjective private/political test is applied, the predominance of a 

pecuniary gain objective would ensure fulfillment of the element. If the objective private/public 

test is invoked, the reference to a “transnational criminal enterprise” will support viewing the 

acts as private, rather than as State-sponsored undertakings. 

 In conclusion of this Part, the UNSC attempted to address some of the main gaps and 

flaws identified in UNCLOS legal framework through the piracy Resolutions. However, as with 

other aspects of the piracy Resolutions discussed above, the UNSC’s approach was somewhat 

contradictory. On the one hand, the UNSC expressed a cautious approach by making a 

systematic reference to the applicability of UNCLOS, highlighting that the Resolutions are not 

designed to create new customary law, and opting to encourage or urge countries to act, for 

instance, to pass appropriate legislation, rather than requiring them to do so (in comparison to 

counter-terrorism Resolutions such as UNSC Resolution 1373). On the other hand, the broad 

interpretational view espoused by the UNSC, along with the positions it expressed on certain 

                                                 
510 S.C. Res. 2077, supra note 248, (emphasis added). 
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points, reflect a proactive approach. This proactive approach has drawn criticism from some who 

believe that this latest evolution in UNSC practice is too far-fetched. 

 

4.8 TOWARDS A HOLISTIC APPROACH 

Combating piracy undoubtedly calls for a comprehensive and holistic approach, which addresses 

both the threat at sea and its root causes, while engaging as many pertinent actors from different 

fields of expertise as possible.511 

 The holistic paradigm echoes the common understanding that national and international 

security are becoming increasingly interrelated.512 Thus, criminal activities that are typically 

addressed by national authorities may require mechanisms that transcend national boundaries. 

This approach has been present in the piracy Resolutions, where the UNSC stressed its respect 

for the sovereignty of the coastal states,513 and their primary responsibility in addressing 

                                                 
511 The delegate from the Republic of South Africa argued for a more holistic approach after the adoption of 

Resolution 2077. Press Release, Security Council, Unremitting Piracy off Somalia’s Coast Prompts Security Council 

to Renew ‘Authorizations’ for International Action for Another Year, U.N. Press Release SC/10824 (Nov. 21, 2012) 

(“Welcoming the action and noting his country’s participation in the struggle against piracy, South Africa’s 

representative stressed, however, that the solution to the problem demanded holistic solutions.”). The delegate from 

the People’s Republic of China emphasized the need to address the root causes of piracy following the adoption of 

Resolution 1816. U.N. SCOR, 63d Sess., 5902d mtg. at 5, U.N. Doc. S/PV.5902 (June 2, 2008) (“The  international 

community, while helping Somalia to combat piracy, should focus its attention on removing the root causes of the 

current situation in Somalia.”). The representative from the People’s Republic of China reiterated this position in the 

context of the discussion over the adoption of Resolution 1846. See Press Release, Security Council, Security 

Council Decides States, Regional Organizations May Use ‘All Necessary Means’ To Fight Piracy Off Somalia 

Coast For 12-Month Period, U.N. Press Release SC/9514 (Dec. 2, 2008). 
512 See generally G.A. Res. 41/90, ¶ 28, U.N. Doc. A/RES/41/90 (Dec. 4, 1986). 
513 See, e.g., S.C. Res. 1816, supra note 125 (emphasizing “respect for the sovereignty, territorial integrity, political 

independence and unity of Somalia”); S.C. Res. 2018, supra note 249, (expressing concern for the “respect for the 

sovereignty and territorial integrity of the States of the Gulf of Guinea and their neighbours”). 
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piracy,514 while at the same time recognizing the need for the involvement of other actors on 

both the regional and international level.515 

 The evolution of the piracy Resolutions further reflects this comprehensive and inclusive 

approach. First, the piracy Resolutions and other UNSC instruments repeatedly refer to the need 

to adopt a comprehensive strategy and to address the underlying causes of piracy.516 Further, in 

addition to reiterating the principles mentioned in previous Resolutions and renewing the 

authorizations provided therein, almost every Resolution that followed Resolution 1816 

                                                 
514 In the West Africa Resolutions, the UNSC emphasized that states in the region have to take a leadership role in 

countering piracy and armed robbery at sea in the Gulf of Guinea. S.C. Res. 2018 supra note 249; S.C. Res. 2039, 

supra note 249. 
515 Regarding Somalia, the Piracy Resolutions emphasize the crisis situation in that country and the inability of the 

Transitional Federal Government (TFG) to combat piracy in order to rationalize the authorization to enter Somali 

waters. S.C. Res. 1816, supra note 125. In the West Africa Resolutions the Security Council noted “the need for 

international assistance as part of a comprehensive strategy to support national and regional efforts to assist States in 

the region with their efforts to address piracy and armed robbery at sea in the Gulf of Guinea.” S.C. Res. 2018, 

supra note 249; S.C. Res. 2039, supra note 249. 
516 Resolutions 1976 and 1838 address these concerns in the Somalia context. See, e.g., S.C. Res. 1976, supra note 

167 (“Emphasizing the importance of finding a comprehensive solution to the problem of piracy and armed robbery 

at sea off the coast of Somalia.”); S.C. Res. 1838, supra note 320 (“Emphasizing that peace and stability, the 

strengthening of State institutions, economic and social development and respect for human rights and the rule of 

law are necessary to create the conditions for a full eradication of piracy and armed robbery at sea off the coast of 

Somalia.”). Resolutions 2039 and 2018 emphasize these needs in the Gulf of Guinea context. S.C. Res. 2039, supra 

note 249 (“Noting the importance of adopting a comprehensive approach led by the countries of the region to 

counter the threat of piracy and armed robbery at sea in the Gulf of Guinea and their underlying causes.”); S.C. Res. 

2018, supra note 249 (“Emphasizing the importance of finding a comprehensive solution to the problem of piracy 

and armed robbery at sea in the Gulf of Guinea.”); see generally Press Release, Security Council, Press Statement on 

Piracy, Maritime Armed Robbery in Gulf of Guinea, supra note 478 (“[T]he members of the Council underlined the 

need for regional coordination and leadership in developing a comprehensive strategy to address this threat.”); U.N. 

President of the S.C., Statement by the President of the Security Council, ¶ 9, U.N. Doc. S/PRST/2013/13 (Aug. 14, 

2013) (“The Security Council stresses the importance of adopting a comprehensive approach led by the countries of 

the region to counter the threat of piracy and armed robbery at sea in the Gulf of Guinea, as well as related criminal 

activities, and to address their underlying causes.”). 
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addressed new aspects or mentioned new instruments or actors involved in combating maritime 

piracy.517 

 Thus, the Resolutions made explicit reference to the importance of combating all forms of 

piracy, including incitement, conspiracy, and attempts to commit piracy.518 The Resolutions have 

addressed a variety of issues that have emerged as incidents of piracy escalated, such as the 

recruitment of child pirates and the need to assist the seafarers who are victimized by pirates.519 

One Resolution also requested that States and regional organizations consider possible ways to 

seek and allow for the effective contribution of the Somali diaspora to anti-piracy efforts.520 

Relevant legal instruments beyond UNCLOS were mentioned with a view toward establishing a 

broad legal framework that would enable prosecution of suspects and cooperation among 

States.521 

 In addition, while the first piracy Resolutions addressed only States and a limited number 

of international and regional organizations, subsequent Resolutions addressed a growing number 

of the organizations involved.522 The UNSC laid the foundations for the creation of the Contact 

Group on Piracy off the Coast of Somalia (CGPCS), an informal, ad hoc, international 

                                                 
517 See also Treves, Developments, supra note 147, at 402–04 (noting that the later piracy Resolutions, while 

repeating the main points made in the early ones, have become richer and more nuanced by taking into account the 

growing knowledge of the phenomenon brought to the attention of the Security Council). 
518 See discussion above on UNSC interventions to address the shortcomings of UNCLOS. 
519 See S.C. Res. 2077, supra note 248. 
520 S.C. Res. 2015, supra note 353. 
521 See discussion above on UNSC interventions to address the shortcomings of UNCLOS. 
522 Cf. S.C. Res. 2077, supra note 248 (referring to the Regional Anti-Piracy Prosecution & Intelligence 

Coordination Centre in Seychelles); S.C. Res. 1950, supra note 321 (welcoming the work of INTERPOL and 

Europol). 
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cooperation mechanism,523 and continuously noted with appreciation the coordination role the 

CGPCS played.524 In doing so, the UNSC actively contributed to the development of a modern 

international governance paradigm, which is based on the joint work of both classical bodies 

(like the UNSC itself) and loose, informal networks (like the CGPCS). Through its Resolutions, 

the UNSC also engaged the private sector525 and recognized the importance of using public 

information tools to raise awareness and inform the public of the dangers posed by piracy.526 

 However, the UNSC was less involved in other aspects of counter-piracy. For example, 

early on, the international community recognized that an all-encompassing paradigm to eradicate 

piracy must include land-based solutions, such as the rebuilding of Somali institutions. In a 

briefing that followed the adoption of Resolution 1851, the UN Secretary General stated that, 

“Anti-piracy efforts, therefore, must be placed in the context of a comprehensive approach that 

fostered an inclusive peace process in Somalia and assisted the parties to rebuild security, 

governance capacity, addressed human rights issues and harnessed economic opportunities 

                                                 
523 The CPGCS was established in 2009 pursuant to S.C. Res. 1851, supra note 189 (encouraging “all States and 

regional organizations fighting piracy and armed robbery at sea off the coast of Somalia to establish an international 

cooperation mechanism to act as a common point of contact between and among states, regional and international 

organizations on all aspects of combating piracy and armed robbery at sea off Somalia’s coast.”). See further 

discussion on the CGPCS infra Chapter 5. 
524 Cf. S.C. Res. 1976, supra note 167 (calling upon states and regional organizations “to further increase their 

coordination to effectively deter, prevent and respond to pirate attacks, including through the CGPCS,” commending 

the CGPCS for its contributions to such endeavors as developing an “updated version of the Best Management 

Practices to Deter Piracy off the Coast of Somalia and in the Arabian Sea Area (BMP),” and encouraging the 

CGPCS to contribute to the work related to the procedures for the preservation of evidence that may be used in 

criminal proceedings); S.C. Res. 1897, supra note 320 (commending “the work of the CGPCS to facilitate 

coordination in order to deter acts of piracy and armed robbery at sea off the coast of Somalia.”). 
525 Cf. S.C. Res. 1950, supra note 321 (urging both state and non-state actors affected by piracy, most notably the 

international shipping community, to contribute to the Trust Funds created to combat piracy); see also infra Part 4.9. 
526 S.C. Res. 2077, supra note 248. 



167 

throughout the country.”527 Typically, capacity building and similar initiatives would be 

addressed by other bodies (e.g. the United Nations Development Programme - UNDP). 

Accordingly, the UNSC added its voice and weight in underscoring this important general 

aspect,528 but did not engage in detailed instructions, so as to avoid encroaching on the mandates 

of other bodies. 

 The relative lack of UNSC involvement was also notable on two important, albeit 

controversial, counter-piracy measures: the criminalization of ransom payments to pirates and 

the deployment of private security guards on board commercial ships. 

 

4.8.1. The question of ransom payments 

The Somali piracy model is based on hijacking ships for ransom. Considering that no instrument 

of international law specifically addresses the problem of ransom payments to pirates,529 and in 

light of the leading role of the UNSC in addressing Somali piracy, one would have expected that 

the UNSC would have considered the issue. Indeed, in its November 2008 report, the Monitoring 

Group on Somalia recommended that “[T]he Security Council take under consideration the issue 

of ransom payments for the release of vessels hijacked off the Somali coast, and the linkage 

between ransom payments and arms embargo violations, and adopt a common position on the 

                                                 
527 Press Release, Security Council, Security Council Authorizes States To Use Land-Based Operations In Somalia, 

As Part Of Fight Against Piracy Off Coast, Unanimously Adopting 1851 (2008), U.N. Press Release SC/9541 (Dec. 

16, 2008). 
528 Cf. S.C. Res. 2077, supra note 248 (“[P]eace and stability within Somalia, the strengthening of State institutions, 

economic and social development and respect for human rights and the rule of law are necessary to create the 

conditions for a durable eradication of piracy and armed robbery at sea off the coast of Somalia.”). 
529 Kolb, Salomon & Udich, supra note 449, at 121. 
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legality of such payments.”530 In light of “the inapplicability of the International Convention for 

the Suppression of the Financing of Terrorism, the illegality of ransom payments to pirates on 

the international level could only result from Security Council resolutions.”531 

 Accordingly, the UNSC could have taken various steps to address this topic. Nonetheless, 

though the UNSC expressed early on its concern “over the finding contained in the 20 November 

2008 report of the Monitoring Group on Somalia that escalating ransom payments are fueling the 

growth of piracy off the coast of Somalia,”532 it took no such step. Nor did the UNSC seek to 

thoroughly consider the matter through, for example, requesting the UN Secretary-General to 

explore the various aspects of ransom payments and report back to the UNSC, as was done with 

the Lang Report. Moreover, by urging States “to take appropriate actions under their existing 

domestic law to prevent the illicit financing of acts of piracy and the laundering of its 

proceeds,”533 it became clear that the UNSC would not intervene in States’ decisions regarding 

whether to consider ransom payments as illicit financing of piracy. 

                                                 
530 Report of the Monitoring Group on Somalia, supra note 245, para. 271. 
531 Kolb, Salomon & Udich, supra note 449, at 138. Other authors, however, argued that the Terrorism Financing 

Convention can be applicable to counter maritime piracy, cf. Cheah Wui Ling, Extradition and Mutual Legal 

Assistance, supra note 243 (arguing that both the SUA Convention and the Terrorism Financing Convention “are 

sometimes misunderstood as only applicable to typical terrorist crimes or crimes with a terrorist-motive… the 

relevant treaty provisions do not impose such a motive requirement. Rather, they focus on certain harmful acts 

committed rather than the objectives underlying the acts. There is no legal obstacle to applying these treaties to 

piracy or serious maritime crimes if other treaty requirements are met.” She concludes that the Terrorism Financing 

Convention “could apply to acts that finance the taking of hostages and the endangerment of maritime navigation, as 

defined in the 1979 Hostages Convention and the 1988 SUA respectively.”); Roach, supra note 243, at 408 

(concluding that “[T]he methods and processes by which ransoms are paid to the pirates operating off the coast of 

Somalia seem to fit squarely within these definitions [of the Terrorism Financing Convention]”).  
532 S.C. Res. 1846, supra note 296. The UNSC reiterated its concerns in subsequent Resolutions. See S.C. Res. 2077, 

supra note 248; S.C. Res. 1950, supra note 321; S.C. Res. 1897, supra note 320; S.C. Res. 1851, supra note 189. 
533 S.C. Res. 1950, supra note 321 (emphasis added). 
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 The backdrop for the UNSC’s silence on the matter is the controversy surrounding the 

criminalization of ransom payments. While some countries, such as Italy and Colombia, have 

enacted legislation forbidding victims and their families from making ransom payments, or even 

negotiating with kidnappers,534 others, such as the United Kingdom, have not passed similar 

laws.535 Moreover, it has been reported in some instances that even public authorities have 

engaged in ransom negotiations.536 

 Additionally, any effort to require or even encourage States to criminalize ransom 

payments to pirates would encounter legal hurdles such as human rights consideration and could 

draw opposition from the shipping industry. This debate is not unique to piracy. Indeed, the 

UNSC has been grappling with the question of how to address ransom payments to terrorists and 

extremists groups.537 This multifaceted controversy may explain why the UNSC, as well as the 

Lang Report, shied away from espousing a clear stance in the matter.538 

                                                 
534 See Walter Block & Patrick Tinsley, Should the Law Prohibit Paying Ransom to Kidnappers?, 6(2) AM. REV. 

POL. ECON. 40, 41–42 (Dec. 2008). 
535 See Kolb, Salomon & Udich, supra note 449, at 159. 
536 See id. at 156 (mentioning the involvement of German authorities in guiding ship owners through the process of 

ransom negotiations). 
537 Resolution 1373 forbids all financing of terrorism. S.C. Res. 1373, supra note 305. For further discussion on the 

applicability of Resolution 1373 to ransom payments, see Kolb, Salomon & Udich, supra note 449, at 139–51. Yet, 

it was not before 2014 that the UNSC expressed a clear stance on ransom payments to terrorist groups. In Resolution 

2133 of January 27, 2014, the UNSC called upon Member States “to prevent terrorists from benefiting directly or 

indirectly from ransom payments.” S.C. Res. 2133, ¶ 3, U.N. Doc. S/RES/2133 (Jan. 27, 2014). The UNSC further 

recognized “the need to continue expert discussions on kidnap for ransom by terrorists.” Id. at ¶ 6. Nonetheless, 

states’ practices remain inconsistent. See, e.g., Michelle Nichols, U.N. Security Council Urges End to Ransom 

Payments to Extremists, REUTERS (Jan. 27, 2014, 5:21PM), http://www.reuters.com/article/2014/01/27/us-

kidnappings-ransoms-un-idUSBREA0Q1RI20140127 (“The United States and Britain do not pay ransoms, but some 

European governments do.”). 
538 The Lang Report did not discuss the criminalization of ransom payments. See Lang Report, supra note 53, ¶ 100. 

Perhaps aware of the difficulty in reaching a consensus on that issue, Lang alternatively proposed that “the adoption 
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 Notwithstanding the difficulties associated with addressing ransom payments in a general 

manner, the UNSC could have tackled the issue using a narrower and more “chirurgical” 

mechanism. For instance, the UNSC could have prohibited making ransom payments to 

individuals or entities subject to the UNSC’s targeted sanctions regime. While, as mentioned, the 

UNSC continues to refrain from issuing an overall prohibition of ransom payment in the context 

of terrorism, it has banned ransom payments to individuals and entities listed on the 

Consolidated List created pursuant to resolutions 1267 (1999) and 1333 (2000), which identify 

members of Al Qaida and the Taliban. In Resolution 1904, the Security Council confirmed that 

the requirements to freeze the assets and ensure that no other source of funding is made available 

to terrorist groups, “shall also apply to the payment of ransoms to individuals, groups, 

undertakings or entities on the Consolidated List.”539 

 In the context of Somalia, the UNSC could have applied a regime similar to the one 

embodied in Resolution 1904. Namely, the UNSC could have prohibited ransom payments to 

individuals or entities listed on the Consolidated List created pursuant to Resolution 1844. This 

list is comprised of individuals and entities designated by the Security Council Committee 

concerning Somalia and Eritrea, created pursuant to Resolutions 751(1992) and 1907(2009).540 

 Alternatively, even absent an explicit prohibition, a similar result could have perhaps been 

                                                                                                                                                             
of individual sanctions against instigators by the Security Council . . . could be made effective more quickly, without 

criminalizing the payment of ransoms.” Id. 
539 See S.C. Res. 1904, ¶ 26, U.N. Doc. S/RES/1904 (Dec. 17, 2009). Resolution 1904’s explicit prohibition of 

ransom payments to listed terrorist groups was reportedly introduced by Algeria. See Fidet Mansour, Algeria seeks 

to end ransom payments to terrorists, MAGHAREBIA (Nov. 9, 2009), 

http://www.magharebia.com/cocoon/awi/xhtml1/en_GB/features/awi/features/2009/11/09/feature-01. 
540 See SECURITY COUNCIL COMMITTEE PURSUANT TO RESOLUTIONS 751 (1992) AND 1907 (2009) supra note 440 

(providing background of the Committee, criteria for designation of individuals and entities, and the current 

Consolidated List). 
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obtained by listing suspected pirates – notably the piracy kingpins – on the Consolidated List. 

Since in Resolution 1844 the UNSC expressed its grave concern over piracy incidents, one can 

argue that in applying Resolution 1844, UN Member States are obligated to prevent the payment 

of ransom to pirates inscribed on the Consolidated List.541 

 Calls for such action by the UNSC were made in both the Lang Report, which 

recommended applying individual sanctions against instigators based on Resolution 1844,542 and 

by the Monitoring Group on Somalia. The latter, in its November 2008 report, noted that it 

“believes that some leading figures in piracy syndicates are responsible for arms embargo 

violations and should be considered for targeted sanctions imposed by Security Council 

resolution 1844 of 20 November 2008.”543 In that report, the Monitoring Group mentioned 

specific individuals who led piracy activities at the time.544 

 The evidence collected by the Monitoring Group could have been used by the UNSC and 

its Somalia/Eritrea Sanctions Committee for the purpose of designating the individuals on the 

Consolidated List. However, the UNSC did not move forward with sanctions in its piracy 

Resolutions. In some of its later Resolutions, the UNSC only mentioned “its intention to keep 

under review the possibility of applying targeted sanctions against such individuals and entities if 

                                                 
541 See Kolb, Salomon & Udich, supra note 449, at 155–56 (reaching a similar conclusion with regard to ransom 

payments to piracy groups operating from Al-Shabaab strongholds). The authors, however, pointed to the fact that 

international state practice calls into question the understanding that Resolution 1844 imposes such an obligation. Id. 
542 See Lang Report, supra note 53, at ¶ 100. 
543.Id. at ¶ 123. 
544 See Report of Monitoring Group, supra note 245, ¶ 134 (“The Monitoring Group has already described the 

involvement in piracy of Garaad Mohamud Mohamed and Mohamed Abdi Hassan ‘Afweyne’, both leaders of the 

central Somalia network based in Harardheere. Information received by the Monitoring Group indicates that they 

were joined in 2005 by Farah Hirsi Kulan ‘Boyah’, a long-term acquaintance, and perpetrated several acts of piracy 

together.”). 
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they meet the listing criteria set out in paragraph 8 resolution 1844 (2008).”545 To date, only one 

individual (Mohamed Sa’id “Atom”) included on the Consolidated List has reportedly engaged 

in piracy activities. Though, as the Consolidated List indicates, his involvement in piracy was not 

the primary reason behind his addition to the List.546 

 In conclusion, while the UNSC was called to actively engage and even lead the 

discussions on the international level over the criminalization of ransom payments, and while it 

also had the opportunity to address the topic in a more limited manner by using targeted 

sanctions, the UNSC chose not to intervene at all. The most likely reason for UNSC’s failure to 

act is the lack of consensus among States over the matter. Consequently, other bodies had to 

address the subject.547 Unfortunately, those bodies lack the power and authority of the UNSC and 

their contribution could not replace that of the UNSC. 

 

4.8.2. Private Security Guards On-Board Commercial Ships 

A second contentious issue on which the UNSC did not readily engage concerns the deployment 

of private security guards on board commercial ships in order to deter and counter piracy attacks. 

In light of the interest expressed by the private industry – and by some States – in exploring the 

                                                 
545 See S.C. Res. 1976, supra note 167; see also S.C. Res. 2125, supra note 353; S.C. Res. 2077, supra note 248. 
546 According to the Consolidated List, Mohamed Sa’id Atom is a militia leader implicated in various illegal acts, 

including kidnapping, piracy and terrorism. Atom’s militia may also have played a role in the June 2008 kidnapping 

of a German couple by pirates. See U.N. Security Council Committee, List of Individuals and Entities Subject to the 

Measures Imposed by Paragraphs 1, 3 and 7 of Security Council Resolution 1844 (2008) (Apr. 12, 2010), 

http://www.un.org/sc/committees/751/pdf/1844_cons_list.pdf (last updated Sept. 24, 2014). 
547 For example, the Prime Minister of the United Kingdom established a fourteen-nation task force called the 

International Piracy Ransoms Task Force, which published its recommendations in December 2012. Piracy 

Ransoms Task Force publishes recommendations, GOV.UK (Dec. 11, 2012), 

https://www.gov.uk/government/news/piracy-ransoms-task-force-publishes-recommendations. 
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matter, this topic was among the first to be discussed in fora such as Working Group 2 of the 

CPGCS.548 Nonetheless, since the deployment of privately contracted, armed security personnel 

raises a host of difficult legal issues – for example, the use of force and rules of engagement - 549 

the discussions over the topic did not proceed rapidly. 

 While awaiting the results of the work on the topic by the IMO, the CPGCS, and other 

bodies,550 and possibly due to the complexity of the matter, the UNSC chose not to express its 

position or otherwise advance the matter. Thus, it was not until Resolution 2020 of November 

2011 that the UNSC made its first reference to private guards. This reference was restrained, 

however, and simply recognized the work of IMO and the CPGCS.551 

 In the meantime, however, the shipping industry had pushed towards legalizing the use of 

private guards,552 and states have gradually adopted more favorable positions on the issue.553 No 

                                                 
548 The CPGCS created five working groups to address various aspects of the counter-piracy initiatives. Working 

Group 2 was the “'Legal Forum of the CGPCS” – see http://oceansbeyondpiracy.org/matrix/contact-group-piracy-

coast-somalia-cgpcs. The author attended several meeting of Working Group 2 (WG2), where the question of 

private armed guards was raised for discussion by States attending that meeting. On the discussions by WG2 on the 

legal aspects associated with the deployment of private security guards see e.g. Outcome of CGPCS Working Group 

Meetings, BIMCO, Bulletin 2013, Volume 108, at 96-97. 
549 For further discussion of the various legal issues arising with regard to the deployment of private guards on board 

ships, see Symmons, supra note 293 and James Brown, Pirates and Privateers: Managing the Indian Ocean’s 

Private Security Boom, LOWY INST. INT’L POL’Y (Sept. 2012). 
550 Among the other bodies that explored the various aspects of private guards on board vessels is the International 

Organization for Standardization (IOS), whose work was recognized by the UNSC in Resolution 2077. See S.C. 

Res. 2077, supra note 248 (“[IOS] has developed industry standards of training and certification for Private 

Maritime Security Companies when providing privately contracted armed security personnel on board ships in high-

risk areas.”). 
551 See S.C. Res. 2020, supra note 317. 
552 For example, in an interview, the French Prime Minister referred to lobbying by the shipping industry while 

explaining the decision of the French Government to allow the use of armed guards. AFP, France to allow armed 

guards on ships to ward off pirates, INT’L NEWS (Dec. 3, 2013), http://www.thenews.com.pk/article-128801-France-

to-allow-armed-guards-on-ships-to-ward-off-pirates-PM (“We will allow the use of private teams who can 
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less important, it has become evident that the deployment of private armed guards has 

contributed to the decrease in piracy attacks.554 

 The UNSC finally pronounced a clear and positive approach to the deployment of private 

security guards in Resolution 2077 of November 2012, by “commending the efforts of flag 

States for taking appropriate measures to permit vessels sailing under their flag transiting the 

High Risk Area to embark vessel protection detachments and privately contracted armed security 

personnel, and encouraging States to regulate such activities in accordance with applicable 

                                                                                                                                                             
complement missions being accomplished by the national navy. . . . Shipping companies have strongly urged this 

and we have heard them.”). 
553 See, e.g., Emma Ross-Thomas, Spain to Allow Private Armed Guards on Ships to Deter Pirates, BLOOMBERG 

NEWS (Oct. 23, 2009, 9:49AM), http://www.bloomberg.com/apps/news?pid=newsarchive&sid=alPWIhKgE_NQ; 

Ships can carry armed guards against pirates, JAPAN TIMES (Nov. 13, 2013), 

http://www.japantimes.co.jp/news/2013/11/13/national/ships-can-carry-armed-guards-against-

pirates/#.UsRHGdJDsu0; Taiwan fishermen to use armed guards against pirates in Indian Ocean, KYODO NEWS 

INT’L (Mar. 18, 2014), http://www.globalpost.com/dispatch/news/kyodo-news-international/140318/taiwan-

fishermen-use-armed-guards-against-pirates-indi. 
554 In a November 2012 interview, Rear Admiral Duncan Potts, Operation Commander of the European Union Naval 

Force (EUNAVFOR) in the Somali region, stated that “[t]he deployment of armed private security guards on board 

ships . . . have been 100% successful in deterring or defeating attacks.” Frank Gardner, Somali Piracy: A Broken 

Business Model?, BBC NEWS (Nov. 29, 2012), http://www.bbc.co.uk/news/world-africa-20549056. This was later 

confirmed by the Secretary General. See U.N. S.C. Rep. of the Secretary-General on the situation with respect to 

piracy and armed robbery at sea off the coast of Somalia, supra note 376 (“The adoption of self-protection measures 

and situational awareness by commercial ships, including the deployment of privately contracted armed security 

personnel on-board vessels and vessel protection detachments are other factors believed to have contributed to the 

decrease in piracy attacks.”). For an example of a specific incident where private guards prevented a potentially 

successful piracy attack see the ‘Nave Atropos’ case, supra note 96 (describing the involvement of the private 

security guard on board the ‘Nave Atropos’ in frustrating the attack; the testimony given by the private guards also 

enabled the Court to convict the pirates). For more on this issue, see Steven Perlberg, Somali Piracy Is Down 90% 

From Last Year, BUS. INSIDER (Dec. 12, 2013), http://www.businessinsider.com/somali-piracy-is-down-this-year-

2013-

12?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+businessinsider+%28Business+Insider

%29. 
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international law and permit charters to favour arrangements that make use of such measures.”555 

A year later the UNSC reiterated this position in Resolution 2125. 

 Thus, in this matter, rather than taking the lead by encouraging or instructing States to 

permit the deployment of armed guards, the UNSC chose to act cautiously, allowing other 

organizations to take the helm.556 It waited for the outcome of studies on the legal aspects of the 

matter and the positive reports on the use of private guards in deterring pirates before openly 

supporting the use of private security guards. 

 

4.9. ENGAGING THE PRIVATE SECTOR 

The important role of private industry in supporting the counter-piracy undertakings off the coast 

of Somalia was recognized at a relatively early stage. For instance, the CGPCS created Working 

Group 3, the role of which is to strengthen shipping self-awareness and other capabilities. The 

Group, chaired by the United States, has worked closely with the commercial shipping industry 

to enhance awareness and improve capabilities.557 Representatives from the shipping industry 

have also participated in the counter-piracy discussions of other fora.558 

  

                                                 
555 S.C. Res. 2077, supra note 248. 
556 Specifically, the UNSC recognized “IMO’s role concerning privately contracted armed security personnel on 

board ships in high-risk areas.” S.C. Res. 2020, supra note 317. 
557 See International Response: Contact Group, U.S. DEP’T OF STATE, 

http://www.state.gov/t/pm/ppa/piracy/contactgroup/. 
558 For example, Intertanko reported on its participation in a meeting of the European Commission’s Stakeholders 

Advisory Group on Maritime Security, which took place on December 10, 2013, and in the 30th session of the 

shared hazards and deconfliction (SHADE) anti-piracy meeting in Bahrain on December 3, 2013. See generally 

INTERTANKO, http://www.intertanko.com/. 
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 While UNSC Resolutions are typically addressed at States, on a number of occasions the 

UNSC has sought cooperation from civil society.559 In the context of piracy, the UNSC 

addressed the private sector in three main ways: (1) urging the shipping industry and insurance 

companies to issue and implement guidelines on counter-piracy prevention and protection 

measures; (2) encouraging the private sector to financially contribute to the dedicated Trust 

Funds; and (3) encouraging the private sector to share information relevant to law enforcement 

efforts. 

 Through the Resolutions, the manner in which the UNSC addressed the private industry 

has gradually evolved. The first two resolutions, Resolutions 1816 and 1838, did not mention the 

private sector and the call by the UNSC to issue guidance to ships on the application of 

precautionary measures was made upon States only.560 The following Resolutions made a 

reference to the private sector through the more traditional manner of addressing States. Thus, in 

Resolution 1846, the first to mention the shipping and insurance industries, the UNSC called 

upon “States, in cooperation with the shipping industry, the insurance industry and the IMO, to 

issue to ships entitled to fly their flag appropriate advice and guidance on avoidance, evasion, 

and defensive techniques and measures to take if under the threat of attack or attack when sailing 

in the waters off the coast of Somalia.”561 The UNSC also called upon States and regional 

organizations to coordinate “their efforts to deter acts of piracy and armed robbery at sea off the 

                                                 
559 For example, with regard to the situation in Sierra Leone, the UNSC “asked the diamond industry to collaborate 

with the official government.” Simma, supra note 383, at 802; see also S.C. Res. 1306, supra note 399, ¶ 26. With 

regard to the situation in Liberia, the UNSC “called upon civil society to contribute to peace in the region.” Simma, 

supra note 383, at 802; see also S.C. Res. 1408, ¶ 7–8, U.N. Doc. S/RES/1408 (May 6, 2002). 
560 S.C. Res. 1838, supra note 320 (urging “[s]tates . . . to issue to ships entitled to fly their flag, as necessary, advice 

and guidance on appropriate precautionary measures to protect themselves from attack or actions to take if under 

attack or the threat of attack when sailing in waters off the coast of Somalia.”). 
561 S.C. Res. 1846, supra note 296 (emphasis added). 
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coast of Somalia in cooperation with . . . the international shipping community . . . “562 The 

UNSC reiterated its calls to develop and apply preventative measures in later Resolutions related 

to piracy off the coast of Somalia563 and made similar calls with regard to the situation in the 

Gulf of Guinea.564 

 The UNSC changed its approach in Resolution 1950, where, for the first time in the 

context of combating maritime piracy, the UNSC addressed the private sector directly. The 

UNSC commended the establishment of two Trust Funds and urged “both state and non-state 

actors affected by piracy, most notably the international shipping community, to contribute to 

them.”565 In the following Resolution (Resolution 1976), the UNSC also commended “the efforts 

of the shipping industry, in cooperation with the CGPCS and IMO, in developing and 

disseminating the updated version of the Best Management Practices to Deter Piracy off the 

Coast of Somalia and in the Arabian Sea Area (BMP) and emphasizes the critical importance for 

the shipping industry of applying the best practices recommended in the BMP.”566 In Resolution 

2020, the UNSC again underlined ”the importance of implementing such recommendations and 

guidance by all stakeholders, including the shipping industry.”567 Similarly, in Resolution 2077, 

                                                 
562 Id. at ¶ 22 (emphasis added). 
563 Cf. S.C. Res. 1851, supra note 189 (“[Urging] States, in collaboration with the shipping and insurance industries, 

and the IMO to continue to develop avoidance, evasion, and defensive best practices and advisories to take when 

under attack or when sailing in the waters off the coast of Somalia.”). 
564 See S.C. Res. 2018, supra note 249 (calling upon “States, in cooperation with the shipping industry, the insurance 

industry and the International Maritime Organization (IMO) to issue to ships entitled to fly their flag, appropriate 

advice and guidance within context of the Gulf of Guinea, on avoidance, evasion and defensive techniques and 

measures to take, if under the threat of attack, or attack when sailing in the waters of the Gulf of Guinea”). 
565 S.C. Res. 1950, supra note 321 (emphasis added). The UNSC reiterated this call in later Resolutions. See, e.g., 

S.C. Res. 2020, supra note 317. 
566 S.C. Res. 1976, supra note 167 (emphasis added). 
567 S.C. Res. 2020, supra note 317 (emphasis added). 
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the UNSC highlighted the importance of such implementation “particularly [by] the shipping 

industry.”568 

 An additional step was taken in a Presidential Statement pronounced in August 2013, in 

which the UNSC urged “States and international organizations, as well as the private sector to 

share evidence, information and intelligence, as appropriate, for law enforcement purposes 

related to piracy and armed robbery at sea, including for ensuring effective prosecution of 

suspected, and imprisonment of convicted, perpetrators and facilitators, and encourages existing 

and future initiatives in this regard.”569 This call probably stems from the realization that the 

shipping and insurance industries are in possession of important information for the investigation 

of piracy incidents. Such information may include, for example, names and phone numbers of 

piracy negotiators, obtained through the direct negotiations between the private sector and the 

pirates over ransom payments.570 A more implicit call for the private sector to share information 

was later made in Resolution 2125, where the UNSC recognized “the need for States, 

international and regional organizations, and other appropriate partners to exchange evidence 

and information for anti-piracy law enforcement purposes.”571 

 The role of the private sector as an important partner in the counter-piracy undertakings 

has therefore been acknowledged and promoted by the UNSC. The important role of the private 

sector was further demonstrated when the UNSC noted that “the joint counter-piracy efforts of 

the international community and private sector have resulted in a sharp decline in pirate attacks 

                                                 
568 S.C. Res. 2077, supra note 248. 
569 U.N.S.C. Presidential Statement, supra note 516 (emphasis added). 
570 For further discussion on the importance of information sharing by the private sector and the challenges posed in 

that regard see St. Hilaire,  supra note 317, 6 n.4. 
571 S.C. Res. 2125, supra note 353 (emphasis added). 
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as well as hijackings since 2011.”572 Moreover, the UNSC took the uncommon (albeit not 

unprecedented) step of addressing the private sector directly, while keeping its line of refraining 

from imposing obligations on civil society actors.573 

 

4.10. THE AUTHORIZATION TO ENTER SOMALIA’S TERRITORIAL WATERS AND TERRITORY 

In Resolution 1816 – the first Resolution focusing entirely on piracy off the coast of Somalia – 

the UNSC took an unusual step by authorizing States to enter Somali territorial waters. Acting 

under Chapter VII of the UN Charter, the UNSC decided that: 

“For a period of six months from the date of this resolution, States cooperating with the 

TFG in the fight against piracy and armed robbery at sea off the coast of Somalia, for 

which advance notification has been provided by the TFG to the Secretary-General, may: 

a) Enter the territorial waters of Somalia for the purpose of repressing acts of piracy and 

armed robbery at sea, in a manner consistent with such action permitted on the high seas 

with respect to piracy under relevant international law; and 

(b) Use, within the territorial waters of Somalia, in a manner consistent with action 

permitted on the high seas with respect to piracy under relevant international law, all 

necessary means to repress acts of piracy and armed robbery.”574 

 The original six-month authorization was periodically extended by later piracy 

                                                 
572 S.C. Res. 2077, supra note 248. 
573 See Simma, supra note 383, at 802 (“importantly, the Resolutions do not impose obligations on the civil society, 

but only ‘encourage’ or ‘invite’ them to take steps”). 
574 S.C. Res. 1816, supra note 125. 
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Resolutions.575 Resolution 1851 further expanded the authorization to include operations on 

Somali land. In Operative Paragraph 6 of Resolution 1851, the UNSC decided that “States and 

regional organizations cooperating in the fight against piracy and armed robbery at sea off the 

coast of Somalia for which advance notification has been provided by the TFG to the Secretary-

General may undertake all necessary measures that are appropriate in Somalia, for the purpose of 

suppressing acts of piracy and armed robbery at sea, pursuant to the request of the TFG, 

provided, however, that any measures undertaken pursuant to the authority of this paragraph 

shall be undertaken consistent with applicable international humanitarian and human rights 

law.”576 As explained by Tullio Treves, “[T]he expression ‘in Somalia’, while not explained in 

the preambular paragraphs, clearly alludes to action undertaken on the mainland.”577 

 Thus, actions such as boarding a suspected vessel or seizing it (Articles 110 and 105) may 

be carried out by “cooperating states” in Somalia’s territorial waters in the same way they would 

have been conducted on the high seas. This authorization has generated much attention and 

commentary. For example, Resolution 1816 was described as a “unique in the history of United 

Nations Security Council resolutions.”578 Stefan Talmon, who, in the past, has characterized the 

UNSC as the “world legislature,”579 contended that Resolutions 1816, 1846, and 1851 are 

another example of the UNSC adapting treaties. Through these resolutions, Talmon argued, the 

UNSC adapted Article 105 of UNCLOS by authorizing member states to suppress piracy in 

                                                 
575 UNSC Resolution 1846 extended the authorization for additional 12 months. S.C. Res. 1846, supra note 296. 

This extension was renewed annually by the UNSC through Resolutions 1897, 1950, 2020, 2077, 2125, 2184, and 

2246. 
576 S.C. Res. 1851, supra note 189 (emphasis added). 
577 Treves, Developments, supra note 147, at 405. 
578 Dalton et al., supra note 357, at 130. 
579 Talmon, supra note 405, at 175. 
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territorial waters and on land.580 

 Though the UNSC authorization to enter Somalia’s waters and territory is indeed 

uncommon, a closer look at its terms leads to the conclusion that it is much less radical than it 

was originally portrayed. First and foremost, the authorization was based on the fact that 

Somalia’s Transitional Federal Government (TFG) provided its prior consent.581 This consent 

was conveyed via a formal letter sent to the appropriate UN organs582 and the UNSC has been 

careful to ensure that the consent has been formally renewed prior to each extension of the 

authorization.583 The authorization is also limited to “cooperating States,” namely “States 

cooperating with the TFG in the fight against piracy and armed robbery at sea off the coast of 

Somalia, for which advance notification has been provided by the TFG to the Secretary-

General.”584 This ensures that the TFG retains full control over which States may act in its 

                                                 
580 Chesterman et al., supra note 504, at 251. Talmon mentions, however, that the resolutions expressly stressed that 

the authorization provided applies only with regard to the situation in Somalia. Id. 
581 See S.C. Res. 1816, supra note 125; S.C. Res. 1851, supra note 189. 
582 The letter of consent on which the authorization granted by Resolution 1816 was based was sent on February 27, 

2008, by the Permanent Representative of the Federal Republic of Somalia to the United Nations to the President of 

the Security Council. S.C. Res. 1816, supra note 125. The authorization granted by Resolution 1851 followed a 

letter dated December 9, 2008 and sent by the President of the Federal Republic of Somalia. UN. S.C. Res. 1851, 

supra note 189. Reference was made in that Resolution also to a letter dated September 1, 2008 and sent by the 

President of the Federal Republic of Somalia to the Secretary-General of the UN. Id. 
583 The additional 12-month extension granted by Resolution 1897 was based on two November 2009 letters from 

the Permanent Representative of the Federal Republic of Somalia to the United Nations. S.C. Res. 1897, supra note 

320. Resolution 1950 followed a letter dated October 20, 2010 (OP of the Resolution). S.C. Res. 1950, supra note 

321. Resolution 2020 followed a letter dated November 10, 2011 (OP of the Resolution). S.C. Res. 2020, supra note 

317. Resolution 2077 followed a letter dated November 5, 2012 (OP 13 of the Resolution). S.C. Res. 2077, supra 

note 248. Resolution 2125 followed a letter dated November 12, 2013 (OP 13 of the Resolution). S.C. Res. 2125, 

supra note 353. 
584 S.C. Res. 1816, supra note 35325. Resolution 1851 (OP 6) broadened the authorization to include also regional 

organizations cooperating in the fight against piracy and armed robbery at sea off the coast of Somalia. S.C. Res. 

1851, supra note 35389. This followed the letter dated September 1, 2008, from the President of the Federal 
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territorial waters. 

 As noted by Treves, the reference to the authorization of the coastal State (Somalia) “takes 

away all, or much of, the revolutionary content of the resolutions.”585 Any State may limit its 

sovereign rights over its territory by authorizing other States to act therein. A precedent for a 

similar authorization under international law exists,586 as does a precedent for limiting the 

authorization to States cooperating with the State in question.587 Moreover, in the context of 

Somalia, the TFG consented to foreign forces conducting a counter-piracy action within Somalia 

before the adoption of Resolutions 1816 and 1851. In April 2008, French helicopters and 

commandos seized the pirates who had ransomed the crewmembers of the yacht Le Ponant as 

they returned ashore. The pirates were reportedly Somali fishermen and were removed to face 

trial in Paris with the TFG’s permission.588 It therefore appears that, at the most, the added value 

of the UNSC’s authorization was, first, the removal of any legal doubt which could have 

                                                                                                                                                             
Republic of Somalia to the Secretary-General of the UN, which expressed the TFG’s willingness to consider 

working with other States and regional organizations to combat piracy and armed robbery off the coast of Somalia. 

Id. 
585 Treves, Developments, supra note 147, at 406. 
586 This precedent is illustrated by the exchange of notes between Albania and Italy in Treves, Developments, supra 

note 147, at 406; see also the discussion of the CARICOM Maritime and Airspace Security Cooperation Agreement, 

infra Part 5.3.2. 
587 In Resolution 678, the UNSC authorized Member States cooperating with the Government of the State of Kuwait 

to use all necessary means (unless Iraq complied with the UNSC’s demands) to uphold and implement the previous 

relevant resolutions and to restore international peace and security in the area. See Dino Kritsiotis, The 

Contingencies of Piracy, 41 CAL. W. INT’L L.J. 305, 332–33. 
588 Guilfoyle, UN Security Council Resolution 1816, supra note 4264, at 692; French Troops Seize Somali Pirates 

After Hostages Are Freed, INT’L HERALD TRIBUNE, (Apr. 11, 2008), http://www.iht.com/articles/2008/04/1 1/africa/ 

yacht.php; France Charges Somali Pirates, BBC NEWS (April 18, 2008), 

http://news.bbc.co.uk/l/hi/world/europe/7355598.stm. 
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potentially arisen in light of the TFG’s questionable authority to give consent,589 and, second, 

enabling the execution of regular and swift operations without the need to seek prior, ad hoc 

consent, as was required in the Le Ponant case. 

 In addition, the UNSC was cautious in defining the authorization.590 The authorization was 

limited ratione temporis (a limited period of time, regularly assessed) and ratione loci (it only 

applied to the situation in Somalia and Somali’s territorial waters and land).591 Further, while the 

cooperating State may use “all necessary means”592 or “all necessary measures,”593 the measures 

used have to be in accordance with the applicable international legal framework. Thus, for 

example, the seizure of a pirate ship in Somali waters must be carried out “only by warships or 

military aircraft, or other ships or aircraft clearly marked and identifiable as being on 

government service and authorized to that effect.”594 The UNSC also affirmed in the various 

Resolutions that the authorization provided “shall not affect the rights or obligations or 

responsibilities of member states under international law, including any rights or obligations 

under the [Law of the Sea] Convention, with respect to any other situation, and underscores in 

particular that it shall not be considered as establishing customary international law.”595 The 

Resolutions do not affect Somalia’s right to continue and exercise the jurisdictional powers over 

territorial waters conferred upon coastal States. For example, Somalia retained the ability to 

conduct a “hot pursuit” of a piracy ship that left its territorial waters. Nor do the Resolutions 

                                                 
589 Kritsiotis, supra note 587, at 332–33 
590 Treves, Developments, supra note 147, at 404. 
591 Id. at 404–05; Kritsiotis, supra note 587, at 332–33. 
592 S.C. Res. 1816, supra note 125. 
593 S.C. Res. 1851, supra note 189. 
594 UNCLOS, art. 107. 
595 S.C. Res. 1816, supra note 125. 
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deny or impair the right of innocent passage through Somalia’s waters to the ships of any third 

State.596 

 It was noted that, in light of the various restrictions and reservations accompanying the 

authorization, “it is not surprising that the authority given by these resolutions has gone largely if 

not entirely unutilized.”597 It appears, however, that the relatively low number of cases where the 

authorization was applied has primarily been a product of the modality of Somali piracy and the 

standard operating procedures put in place by navies in response. The vast majority of piracy 

incidents took place on the high seas, frequently very far from shore.598 Once a ship has been 

hijacked, the navies usually refrained from engaging in any action that might threaten the 

hostages, such as pursuing the hijacked vessel into Somali waters (where the hijacked ship was 

typically headed) or attempting to board the ship to rescue the hostages and arrest the pirates. It 

is therefore the operational environment, rather than the various legal limitations on the 

authorization, that led to a reduced number of naval activities in Somali waters or land. 

 Be that as it may, the assessment of the authorization’s success should not be based on the 

number of times it was invoked. Rather, it is the message that the authorization conveyed that is 

of importance. Specifically, by allowing in principle cooperating States to enter Somali waters 

                                                 
596 Id. at 3; Treves, Developments, supra note 147, at 405. 
597 Eugene Kontorovich, International Legal Responses to Piracy off the Coast of Somalia, AM. SOC’Y OF INT’L LAW 

(Feb. 6, 2009), available at http://www.asil.org/insights/volume/13/issue/2/international-legal-responses-piracy-

coast-somalia. 
598 In its geospatial analysis of maritime piracy between 1995 and 2013, UNITAR indicated that with regard to 

attacks in the Western Indian Ocean, “the median distance from where an attack is reported to the nearest coast has 

dropped from close to 400 km in 2010 to under 50 km in 2013.” UNITAR, supra note 433, at 1. The analysis also 

mentions that between 2009 and 2011, 50 percent of all attacks happened at more than 350 km from the shores, Id. 

at 23. The UNSC also expressed its concern over the fact that Somali pirates “have expanded in their geographic 

scope, notably evidenced by the hijacking of the M/V Sirius Star 500 nautical miles off the coast of Kenya and 

subsequent unsuccessful attempts well east of Tanzania.” S.C. Res. 1851, supra note 189. 
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and even operate on Somali land, the UNSC sent a strong signal to Somali pirates that they will 

not enjoy a safe haven. This signal was also translated into action in at least one notable 

operation, which took place in May 2012, when EU naval forces conducted a successful raid on 

pirate bases on the Somali mainland.599 This operation followed an amendment to the EU Joint 

Action governing operation Atalanta, which authorized the EU naval forces to operate in Somali 

territory in accordance with the authorization granted by Resolution 1851 and extended in 

Resolution 2020.600 As indicated by the pirates themselves, this operation was a significant blow 

to their piratical undertakings.601 

 

4.11. THE APPLICABLE LEGAL PARADIGM IN COMBATING PIRACY – INTERNATIONAL 
HUMANITARIAN LAW OR LAW ENFORCEMENT? 

One of the misperceptions surrounding the counter-piracy initiatives concerns the applicable 

legal paradigm. Specifically, confusion arose regarding whether counter-piracy initiatives are 

governed by international humanitarian law or, conversely, by a law-enforcement paradigm. 

 The confusion was particularly dominant in the early stages of the operations off the coast 

of Somalia due to a number of factors. First, the historical view of pirates as enemies of mankind 

(hosti humani generis) may have given the impression that they should be treated differently than 

                                                 
599 See Somali Piracy: EU Forces in First Mainland Raid, BBC NEWS (May 15, 2012), 

http://www.bbc.com/news/world-africa-18069685. 
600 After noting that “it is necessary to extend the area of operations of Atalanta to include Somali internal waters 

and Somali land territory,” the European Union Council Decision amended the area of operations previously 

authorized by the Joint Action. Council Decision 2012/174/CFSP, supra note 453 (“The area of operations of the 

forces deployed to that end shall consist of the Somali coastal territory and internal waters, and the maritime areas 

off the coasts of Somalia and neighbouring countries within the region of the Indian Ocean.”). 
601 A pirate commander acknowledged as much in an interview after the attack. Somali Piracy: EU Forces in First 

Mainland Raid, supra note 599 (“They destroyed our equipment to ashes. It was a key supplies centre for us.”). 
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ordinary criminals.602 The flawed link between Somali pirates and terrorism, echoed early on,603 

may have also contributed to this view through, inter alia, influencing the terminology used 

(“war on piracy”604 similar to the “war on terrorism”). Additionally, navies were quickly 

dispatched off the coast of Somalia and have continued to lead the counter-piracy activities at 

sea. Unlike the operations of coast guards, which are law-enforcement activities carried out at 

sea, the deployment of naval forces is associated with a military paradigm (either before or 

during armed conflicts) rather than a law-enforcement paradigm. 

 These factors, which wrongly pointed toward the applicability of a military paradigm, 

appear to have been indirectly supported by the first interventions of the UNSC. In addition to 

invoking Chapter VII powers, which are often (though not exclusively) linked to the prevention 

of armed conflicts as part of the classic view of the UNSC’s role in ensuring “peace and 

security,” the piracy Resolutions sanctioned the use of all necessary means (or measures) to 

repress acts of piracy and armed robbery. Such phrasing is typically understood as allowing the 

use of force605 which, again, is generally associated with a military paradigm. The confusion was 

further compounded when the UNSC, in Resolution 1851, underscored that counter-piracy 

measures must be “consistent with applicable international humanitarian and human rights 

                                                 
602 See Friman & Lindborg, supra note 48, at 173 (“[E]nemies would normally be treated differently from criminals 

and vice versa.”). 
603 See supra Part 4.6. 
604 See, e.g., Katerine Kerr, UN and IMO Renew Call for Action in War on Piracy, MARITIME SECURITY.ASIA (Nov. 

25, 2011), available at http://maritimesecurity.asia/free-2/piracy-2/un-and-imo-renew-call-for-action-in-war-on-

piracy/http://maritimesecurity.asia/free-2/piracy-2/un-and-imo-renew-call-for-action-in-war-on-piracy/. 
605 Guilfoyle, UN Security Council Resolution 1816, supra note 74, at 695 (“[T]he words ‘all necessary means’ [are] 

commonly associated with a general authorization to use military force.”); Heinze, supra note 147426, at 55 (“Such 

language, of course, is widely understood to entail a general authorization to use military force.”). 
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law.”606 

 Despite these perplexing elements, it is clear that the law enforcement paradigm should 

govern counter-piracy initiatives. As discussed above, piracy is a crime of ordinary-law 

characteristics and should be treated as such. Pirate attacks are not “acts of war,”607 and the mere 

fact that Chapter VII powers were invoked does not necessitate the existence of an armed 

conflict or authorize the use of arms under a military-based paradigm. In fact, warships 

authorized to seize pirate ships are notionally acting as “police or law enforcement forces” when 

combating piracy.608 Consequently, guidelines for policing – rather than for military operations – 

are applicable, particularly with regard to the principles governing the use of force.609 State 

practice in carrying out counter-piracy operations off the coast of Somalia also indicates that 

such operations resemble police action.610 

  

                                                 
606 S.C. Res. 1851, supra note 189. 
607 See Symmons, supra note 293, at 31. See also Treves, Developments, supra note 147, at 412 (“There is no armed 

conflict, international or internal. Pirates are not at war with the states whose flotillas protect merchant vessels in the 

waters off the coast of Somalia.”); Kritsiotis, supra note 587, at 127 (“[t]he Security Council in no way viewed the 

piratical violence from Somalia and the various responses to it as instigating or forming part of any overarching 

‘armed conflict’-whether in terms of an international armed conflict or of a non-international armed conflict that, for 

want of a better phrase, had migrated offshore.”). 
608 Symmons, supra note 293, at 31. See also Keyuan, supra note 465, at 250 (“Maritime law enforcement of UNSC 

Resolutions, although involving military personnel (in particular when police powers are exercised by military 

authorities), is basically a policing activity at sea.”). 
609 Zou, supra note 295, at 250 (highlighting the importance of the right to life and referencing instruments 

governing police work such as the Code of Conduct for Law Enforcement Officials and the U.N. Basic Principles on 

the Use of Force and Firearms by Law Enforcement Officials). See also Heinze, supra note 147, at 63 (noting that 

the rules of engagement used in the counter-piracy operations are “consistent with applicable standards on the use of 

force that flow from UNCLOS, related case law pertaining to the apprehension of pirates, as well as international 

norms pertaining to the use of use of firearms in the context of police powers”). 
610 See Heinze, supra note 147, at 62–63. 
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 The evolution of the piracy Resolutions further supports these conclusions. The reference 

to “applicable international humanitarian law” was not repeated after Resolution 1851. It was 

also correctly noted that “[T]he Resolution refers to “applicable humanitarian law” (i.e. law that 

would otherwise apply). Unless pirates are also civil-war insurgents, it is hard to see that there 

would commonly be any humanitarian law applicable to actions against common criminals.”611 

 Moreover, in Resolution 1846, the UNSC called upon all States “to cooperate in 

determining jurisdiction, and in the investigation and prosecution of persons responsible for acts 

of piracy and armed robbery off the coast of Somali.”612 Resolution 1851 continued the shift 

toward a law-enforcement paradigm.613 A reference was made to the applicability of UNTOC, 

with a view toward encouraging greater cooperation in combating piracy as an organized crime 

phenomenon (rather than insurgency or other form of armed conflict activity).614 Emphasis was 

also placed on facilitating the investigation and prosecution of suspects. For instance, the UNSC 

supported the conclusions of inter-State agreements that will facilitate the presence of law 

enforcement officials of States willing to take custody of pirates on the navy ships of other States 

operating off the coast of Somalia (a concept known as “shipriders”).615 The UNSC further urged 

States “to make their citizens and vessels available for forensic investigation as appropriate at the 

first port of call immediately following an act or attempted act of piracy or armed robbery at sea 

                                                 
611 Guilfoyle, UN Security Council Resolution 1816, supra note 74. 
612 S.C. Res. 1846, supra note 296. The Resolution also called upon States to “render assistance by, among other 

actions, providing disposition and logistics assistance with respect to persons under their jurisdiction and control, 

such victims and witnesses and persons detained as a result of operations conducted under this Resolution.” Id. 

 613 Id. 
614 See supra Part 4.2. 
615 S.C. Res. 1851, supra note 189. 
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or release from captivity.”616 

 Later Resolutions continued in the direction of bolstering the law-enforcement approach. 

Resolution 1918 (the only Somali piracy Resolution not adopted under Chapter VII) underlined 

the concern over the release of suspects without bringing them to justice and called on States “to 

criminalize piracy under their domestic law and favorably consider the prosecution of suspected, 

and imprisonment of convicted, pirates.”617 The Resolution further asked the UN Secretary 

General to present the UNSC with a report on possible options to further the goal of prosecuting 

and imprisoning of pirates. This request led to the Lang Report, which focused on the various 

options for prosecuting pirates. In Resolution 1950, the most comprehensive Resolution at the 

time, the UNSC underlined “the importance of continuing to enhance the collection, preservation 

and transmission to competent authorities of evidence of acts of piracy and armed robbery at sea 

off the coast of Somalia.”618 The Resolution called upon States to cooperate in determining 

jurisdiction619 and urged all States “to take appropriate actions under their existing domestic law 

to prevent the illicit financing of acts of piracy and the laundering of its proceeds.”620 The 

Resolution also made the first reference to the role of law enforcement organizations such as 

INTERPOL and Europol and urged Stated, in cooperation with those organizations, “to further 

investigate international criminal networks involved in piracy off the coast of Somalia, including 

those responsible for illicit financing and facilitation.”621 

  

                                                 
 616 Id.  
617 S.C. Res. 1918, supra note 6. 
618 S.C. Res. 1950, supra note 321. 

 619 Id. 

 620 Id. 
621 S.C. Res. 1950, supra note 321. 
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 The next Resolution (1976), adopted following the presentation of the Lang Report, 

reiterated the call to criminalize piracy, including conspiracy and attempts to commit acts of 

piracy, which were not previously mentioned. It also explicitly mentioned – for the first time – 

the fact that piracy is a crime subject to universal jurisdiction, with a view to further encourage 

the prosecution of suspects. Resolution 2015 requested that States report on the measures they 

had taken to criminalize piracy under their domestic law and to prosecute and support the 

prosecution of individuals suspected of piracy. It also underlined the importance of providing 

courts with jurisdiction over on-land facilitators and instigators of piracy.622 Resolution 2020 

highlighted the importance of preserving crime scenes following acts of piracy and enabling 

seafarers to give evidence in criminal proceedings.623 As already discussed, the UNSC used 

Resolution 2077 to express its clear view of piracy as a transnational criminal enterprise.624 If 

any doubt still existed on the applicable paradigm to counter-piracy, this statement by the UNSC 

has clearly removed it: to counter piracy, States and organizations must resort to means available 

and permitted under a law-enforcement paradigm.625 

 

  

                                                 
622 S.C. Res. 2015, supra note 353. The UNSC underlined “the importance for such courts to have jurisdiction to be 

exercised over not only suspects captured at sea, but also anyone who incites or intentionally facilitates piracy 

operations, including key figures of criminal networks involved in piracy who illicitly plan, organize, facilitate, or 

finance and profit from such attacks.”  
623 See S.C. Res. 2020, supra note 317. 
624 See supra Part 4.2. 
625 For Heinze’s general conclusion on the question of the applicable paradigm, see Heinze, supra note 147, at 48 

(“[A]nti-piracy efforts are currently, and should remain, an international criminal law enforcement operation.”). 
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4.12. THE PIRACY RESOLUTIONS: CHAPTER VII RESOLUTIONS THAT DO NOT CONVEY BINDING 
DECISIONS 

By virtue of the UN Charter, the decisions of the UNSC are vertically binding on all Member 

States of the UN.626 Chapter VII powers are therefore usually invoked to pass binding decisions, 

while recommendations and other non-binding interventions by the UNSC can be conveyed 

without resorting to those powers.   

  One could have therefore expected that the frequent adoption of Resolutions under 

Chapter VII to address piracy off the coast of Somalia would serve to convey binding decisions 

on States. Yet, perhaps surprisingly, a closer look at the piracy Resolutions reveals that 

notwithstanding their significant contribution to the fight against maritime piracy, they carried no 

binding instructions, neither of positive nature (i.e. requiring States to take certain steps)627 nor 

of negative nature (namely requiring States to refrain from acting).628  

  Indeed, the plethora of aspects covered by the Resolutions – varying from protection of 

victims to financial support to the counter-piracy undertakings, from the collection of evidence to 

best practices to be implemented by shipping industry – were all addressed through the use of 

hortatory terminology (the Security Council “urges”, “encourages”, etc.) rather than a binding 

one. Thus, for example, in comparison to terrorism Resolutions that imposed on States an 

obligation to criminalize certain acts such as financing of terrorism,629 in the piracy Resolutions 

                                                 
626 Articles 24 and 25 of the UN Charter.  
627 Compare, for example, to UNSC Resolution 1373, where the UNSC, acting under Chapter VII, imposed a 

number of positive obligations such as that all States shall prevent and suppress the financing of terrorist acts - S.C. 

Res. 1373, supra note 305. 
628 Compare, for example, to the aforementioned S.C. 1373, supra note 305 (the UNSC decided that all States shall 

refrain from providing any form of support, active or passive, to entities or persons involved in terrorist acts). 
629 See, for example, S.C. Res. 1373, supra note 305 (the UNSC decided that all States shall criminalize “the wilful 

provision or collection, by any means, directly or indirectly, of funds by their nationals or in their territories with the 
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the UNSC only “called on” States to criminalize piracy under their domestic law,630 even though 

the lack of adequate national legislation in many States was clearly a matter of concern for the 

UNSC.  

  Typically, the UNSC conveys a binding instruction through a Chapter VII Resolution by 

using the word “decides”. The only “decision” taken by the UNSC – and the part that drew the 

most attention (at least with regard to the first piracy Resolutions, starting with Resolution 1816) 

– concerned the authorization for “cooperating States” to enter Somali territorial waters to 

combat piracy. As already explained,631 however, this “decision” did not create any new 

obligations under international law: It neither obliges states to enter Somali waters to combat 

piracy nor imposes on Somalia any new obligations since the TFG consented to the measures 

provided by Resolution 1816 and maintained its powers to decide which state would qualify as a 

“cooperating state” for the purpose of the Resolution. As also mentioned, the requirement to 

obtain in advance the authorization of the coastal State (Somalia) render that, legally-speaking, 

the UNSC intervention on this point was not as critical as it may have originally appeared and 

did not necessitate Chapter VII powers.  

  In addition, the decision that the “cooperating States” may undertake “all necessary 

measures” to combat piracy off the coast of Somalia632 should be understood in light of the 

applicable paradigm in combating piracy, namely the law-enforcement paradigm. Consequently, 

the force that may be used in the counter-piracy operations is that which would normally be 

applied in a police-like operation or be otherwise sanctioned by UNCLOS (or other applicable 

                                                                                                                                                             
intention that the funds should be used, or in the knowledge that they are to be used, in order to carry out terrorist 

acts”). 
630 S.C. Res. 1918, supra note 6. 
631 See supra Part 4.10. 
632 S.C. Res. 1851, supra note 189. 
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conventions) for example with regard to seizing a pirate ship.633 In other words, this 

authorization as well did not necessitate a Chapter VII intervention.   

  The only binding decision taken in the context of the piracy Resolutions concerns the non-

application of the arms embargo imposed on Somalia by resolution 733 (1992) to supplies of 

weapons and military equipment, or to the provision of assistance, destined for the sole use of 

States, international, regional and subregional organizations taking measures in line with the 

authorization given by the Resolutions. Nonetheless, this exception was introduced at a late stage 

in the fight against piracy off the coast of Somalia,634 and is not part of the core elements of the 

piracy Resolutions. Consequently, the UNSC’s decision on this point does not change the above 

conclusion regarding the overall nature of the UNSC’s intervention as expressed through the 

piracy Resolutions, namely an involvement that has refrained from imposing on states binding 

obligations, typical for Chapter VII Resolutions.      

 

4.13. CONCLUSION 

As maritime piracy became a serious matter of concern for the international community, the 

UNSC promptly assumed a prominent role in both leading and coordinating counter-piracy 

initiatives. It addressed a variety of challenges, such as those posed by the flawed international 

legal framework governing piracy. The UNSC also gradually engaged a significant number of 

actors, including international organizations, informal mechanisms, and the private sector. 

  

                                                 
633 Article 105, UNCLOS.  
634 That decision was first introduced in Resolution 2125 (2013), and was reiterated in Resolution 2184 (2014) and 

2246 (2015).    
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 Despite the international consensus on the importance of combating piracy, the UNSC had 

to walk on a thin political line throughout its intensive engagement, cautiously navigating 

between the need to create and support adequate counter-piracy mechanisms, on the one hand, 

and the need to avoid potential criticism for being overly proactive, on the other. This has caused 

the UNSC to stop short of explicitly defining piracy as a threat to peace and security (while, as 

explained, treating it de facto as such) as well as refrain from pronouncing a clear position on 

sensitive issues, such as the criminalization of ransom payments. 

 Notwithstanding these political and other constraints, the piracy Resolutions have had a 

noteworthy impact and form an important chapter in the evolution of the UNSC. They may open 

the way for treating other crimes of ordinary law characteristics as threats to peace and security. 

No less important, the piracy Resolutions represent a modern form of international governance. 

This governance paradigm aims to engage not only States and classical organizations, but also 

other relevant actors (such as the private sector). It recognizes the contribution of traditional, 

formal international institutions (such as UNODC and IMO) and instruments (such as 

UNCLOS), while also encouraging the creation of informal networks (e.g. the CGPCS) and the 

conclusion of informal, ad hoc, inter-State agreements, such as on “shipriders” and the transfer 

of suspects and prisoners. If maintained, this holistic and flexible approach can certainly 

facilitate future UNSC work in addressing new emerging threats. 
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5 

CHAPTER FOUR: 

RESPONDING TO MARITIME PIRACY: 

THE REGIONAL APPROACH635 

 

5.1. INTRODUCTION 

Maritime piracy has traditionally been a ‘local’ problem to be dealt with by local authorities.636 

For example, with regard to piratical acts off the coasts of Bangladesh, the 2013 annual piracy 

report of the International Maritime Bureau (“IMB”) noted that “[a]ttacks in Bangladesh have 

fallen significantly over the past few years because of the efforts of the Bangladesh 

authorities.”637 Similarly, piratical attacks off the coast of Ecuador, which led to the issuance of a 

warning for sailors by the U.S.,638 were countered by the Ecuadorian navy.639  

                                                 
635 This chapter will be published as: Yaron Gottlieb, Responding to Maritime Piracy: The Regional Approach, 

forthcoming in 28.1 U.S.F. Mar. L.J. 2016. 
636 Christian Bueger, Responses to Contemporary Piracy: Disentangling the Organizational Field, in MODERN 

PIRACY: LEGAL CHALLENGE & RESPONSE 91, 94 (Douglas Guilfoyle ed., 2013). See also Paul R. Williams & Lowry 

Pressly, Maritime Piracy: A Sustainable Global Solution, 46 CASE W. RES. J. INT'L L. 177, 182 (2013) (stating that 

the solutions to piracy “tend to be localized in scope”). 
637 See ICC International Maritime Bureau, Piracy and Armed Robbery Against Ships Report for the Period 1 

January – 30 June 2013, (2014), available at 

http://www.iccgermany.de/fileadmin/icc/Meldungen/2013_Q2_IMB_Piracy_Report.pdf.  In 2014, the IMB reported 

an increase in the number of incidents, yet noted again that “[t]he Bangladesh Coast Guard helped respond to many 

calls of assistance from ship masters” – see SE Asia Tanker Hijacks Rose in 2014 Despite Global Drop in Sea 

Piracy, IMB Report Reveals, ICC COMMERCIAL CRIME SERVICES (Jan. 12, 2015), https://www.icc-

ccs.org/news/1040-se-asia-tanker-hijacks-rose-in-2014-despite-global-drop-in-sea-piracy-imb-report-reveals. 
638 See Akiva, U.S. Consulate Guayaquil Issues Piracy Warning for Ecuador, MaritimeTerrorism.com (Nov. 24, 

2008), http://www.maritimeterrorism.com/2008/11/24/us-consulate-guayaquil-issues-piracy-warning-for-ecuador/. 
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In certain areas, piracy was gradually recognized as an inter-state and regional 

problem.640 The spike in Somali piracy led some commentators to view the problem as an 

increasingly international one,641 and for calls to identify a global solution to this ‘global 

problem’.642 

This chapter examines three cooperative modalities that have been employed to address 

maritime piracy in different regions: the South-East Asia and the Caribbean model; the Somali 

model; and the Gulf of Guinea model. It argues that although maritime piracy has had severe 

international implications (for example, to international commerce), in essence it has remained a 

local or, at most, regional problem, rather than a transnational or global criminal activity. 

Consequently, the counter-piracy initiatives should focus on a tailored regional approach based 

on existing international frameworks such as the legal framework provided by UNCLOS and 

supplemented, as needed, by the support of the international community. This conclusion also 

arises from the comparison between the various regional modalities applied so far despite certain 

differences. Notably with regard to the way in which the regional responses have been formed 

(bottom-up, top-down, or a combination of both), there is one common characteristic to all 

modalities: the prominent role given to regional initiatives and the secondary, complementary 

role, assumed by the international community. 

                                                                                                                                                             
639 Cf. Ecuador Navy Strengthens Controls Against 'Piracy' on the High Seas, OCEANUSLIVE.ORG (Feb. 13, 

2014), http://www.oceanuslive.org/main/viewnews.aspx?uid=00000827.  In its annual report of 2013, the IMB 

described the engagement of the Ecuadorian coast guard following a report of an attack against a 

container.  See ICC International Maritime Bureau, supra note 637. In 2014, the IMB reported that “[a]ttacks [near 

Guayaquil] stopped but ships advised to be vigilant."  See Piracy & Armed Robbery Prone Areas and Warnings, 

ICC-CCS.ORG, https://www.icc-ccs.org/piracy-reporting-centre/prone-areas-and-warnings.   
640 Bueger, supra note 636.  
641 Id. at 94-95.  
642 Williams & Pressly, supra note 636.  
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5.2. RATIONALIZING A REGIONAL APPROACH TO ADDRESS MARITIME PIRACY 

Addressing challenges through regional mechanisms and frameworks is not a new concept. The 

UN Charter, for example, permits the use of regional arrangements to confront threats to peace 

and security.643 It also appears that there is a general trend towards adopting solutions to 

transnational concerns based on regional initiatives.644  

Adopting regional strategies is also embedded in various sections of the UNCLOS.645 In 

the realm of maritime piracy, Samuel Menefee argued that “[a] regional approach to 

contemporary problems of piracy and maritime terrorism can bypass the major flaws of the 1982 

Convention”.646 He suggested that regional organizations “could provide coordination of 

                                                 
643 UN Charter art. 53, para. 1.  
644 See LCDR Jon D. Peppetti, JAGC, USN, Building the Global Maritime Security Network: A Multinational Legal 

Structure to Combat Transnational Threats, 55 NAVAL L. REV. 73 (2008) (“The case for a regional solution to 

collective security threats is strengthened by the predominance of regional efforts to address other transnational 

concerns involving environmental, intellectual property, and human rights issues.”); Andrea Charron and Clara 

Portela, The UN, regional sanctions, and Africa, 91 International Affairs, Nov. 2015, at 13, 14 (addressing the 

interplay between the UN and regional sanctions in the context of African. The authors conclude that “The role of 

regional organizations in African sanctions is prominent…regional arrangements have clearly embraced fully their 

function as conflict managers” and that “[I]ndeed, the wielding of regional sanctions has often been accompanied by 

explicit calls for UN action...This suggests that regional organizations active in Africa are fulfilling the role that 

Chapter VIII of the UN Charter envisaged for them: that of attempting to solve security crises within their own 

regions by their own means”).   
645 Cf. (Part XII (Protection and Preservation of the Marine Environment), Section 2 (Global and Regional 

Cooperation), Article 197 (Cooperation on a Global or Regional Basis); Part XIV (Development and Transfer of 

Marine Technology), Section 3 (National and Regional Marine Scientific and Technological Centres), Articles 276-

277 (establishing and functions of regional centres); and Articles 197, and 268 of UNCLOS; all refer to regional 

cooperation in various aspects). 
646 Menefee, Jamaica Discipline, supra note 25, at 150.  See also Samuel Pyeatt Menefee, Maritime Terror in 

Europe and the Mediterranean, 12 Marine Policy 143, 150-51 (1988) (“Regional compacts…are not only feasible, 
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multilateral efforts, allow for a selected sublimation of sovereignty in the fight against maritime 

crime, and permit lesser developed countries to deal with outside forces from a position of 

greater equality.”647 As the legal basis for a regional—or, at the minimum, bi-lateral 

arrangements—Menefee pointed to Article 311(3) of UNCLOS, which enables two or more 

State Parties to conclude agreements modifying UNCLOS’ provisions.648  

Menefee’s approach was echoed by other authors such as Timothy Goodman, who 

submitted that “UNCLOS appears to invite a regional, "Piracy Charter" enforcement approach to 

piracy provided that such Charters remain consistent with existing international rights and 

obligations.”649 Similarly, in advocating for regionalization of international criminal law 

enforcement, William Burke-White pointed to the pros and cons of both supranational and 

national mechanisms and noted that “[b]ecause regional enforcement is situated at a midpoint 

between the supranational and domestic levels of authority, regional mechanisms are uniquely 

positioned to strike a balance between these costs and benefits.”650 More recently, Christian 

                                                                                                                                                             
but desirable, in that they offer a concerted approach to the problem and prevent…[maritime criminals] from 

“falling between the cracks”).  
647 Menefee, Jamaica Discipline, supra note 25, at 149.  
648 UNCLOS art. 311(3) reads as follows: “Two or more States Parties may conclude agreements modifying or 

suspending the operation of provisions of this Convention, applicable solely to the relations between them, provided 

that such agreements do not relate to a provision derogation from which is incompatible with the effective execution 

of the object and purpose of this Convention, and provided further that such agreements shall not affect the 

application of the basic principles embodied herein, and that the provisions of such agreements do not affect the 

enjoyment by other States Parties of their rights or the performance of their obligations under this Convention.” 
649 Timothy H. Goodman, Leaving the Corsair's Name to Other Times:" How to Enforce the Law of Sea Piracy in 

the 21st Century through Regional International Agreements”, 31 Case W. Res. J. Int'l L. 139, 159 (1999). 
650 William W. Burke-White, Regionalization of International Criminal Law Enforcement: A Preliminary 

Exploration, 38 Tex. Int'l L.J. 729, 734 (2003).  See also Brooke A. Bornick, Case Comment Bounty Hunters and 

Pirates: Filling in the Gaps of the 1982 U.N. Convention on the Law of the Sea, 17 Fla. J. Int'l L. 259, 266 (2005) 

(“Most proposals for addressing maritime violence include creating or augmenting regional international bodies or 
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Bueger and Jan Stockbruegger, pointed to a number of developments supporting the formation of 

regional (rather than international) security communities in combating maritime piracy.651  

One example of an UNCLOS’ shortcoming that poses difficulties in combating acts of 

piratical nature is the ‘high seas’ requirement of the piracy definition provided in Article 101 of 

the Convention.652 With regard to piracy in South-East Asia, for example, it has been correctly 

argued that the geography of the Malacca Straits makes the ‘high seas’ requirement in the piracy 

definition “largely inapplicable since large portions of the Straits exist within the territorial 

waters of the coastal states bordering the Straits.”653 Piratical acts committed in areas subject to 

State’s jurisdiction, typically referred to as “armed robbery at sea,654 are not explicitly addressed 

by UNCLOS. To address this legal gap, regional arrangements concluded in three different 

regions (South-East Asia, Somalia, and the Gulf of Guinea) cover both piracy and armed robbery 

at sea, thereby facilitating cooperation among the State Parties also with regard to the latter form 

of criminal activity.655   

In addition to addressing difficulties arising from the UNCLOS’ provisions on piracy, 

regional agreements can complement the legal regime of UNCLOS, for example by providing 

for cooperation mechanisms with regard to extradition and mutual legal assistance, which are not 

detailed in the UNCLOS piracy section.  
                                                                                                                                                             
creating an international commission on piracy, similar to the International Court of Justice. They encourage 

regional rather than supranational or domestic responses.”). 
651 Christian Bueger and Jan Stockbruegger, supra note 454, at 119 (mentioning, inter alia, the Djibouti Process and 

the emphasis of the African union on “regional and global security” as indicators suggesting an emphasis on the 

regional level). 
652 See discussion of the UNCLOS definition of piracy supra Chapter One. 
653 Woolley, supra note 229, at 450. 
654 See supra Chapter One. 
655 See ReCAAP, infra note 33; See also the Codes of Conduct of Djibouti and the Gulf of Guinea.  
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Perhaps the biggest advantage of regional arrangements is their ability to provide tailored 

solutions.656 The most suitable solution for a particular region can be based on geo-political 

realities, the region’s social cohesion, and other unique regional characteristics.657 Depending on 

the situation, the solutions can be long-term or ad hoc; engage existing regional organizations or 

create new ones; allocate tasks between international and regional arrangements; or invite the 

assistance of States outside the region or be based on mutual support provided by stronger States 

within the region to weaker ones.  

No less important, regional solutions can be designed to address the concrete piracy 

modalities affecting the region. One example illustrating the difficulties that might arise from 

borrowing solutions from one region to another without considering the differences in the piracy 

modalities is that of the use of private guards on board of commercial ships. This solution has 

been considered a key factor in reducing piracy attacks off the coast of Somalia,658 and has 

therefore been proposed as part of a “global solution” to piracy.659  

 

                                                 
656 See Menefee, Jamaica Discipline, supra note 25, at 149 (“Regional conventions could thus be established, 

corresponding with the discrete crime clusters which exist in contemporary piracy and maritime terrorism. Involved 

coastal states and affected flag states could agree on a finely tuned approach to each problem, taking into account 

local conditions”); see also Bornick, supra note 650 (explaining—also by making a reference to Goodman—that 

“Benefits to a regional approach include a more meaningful consensus and more tailored strategies than a 

supranational approach would allow.”) 
657 See similarly Art. 197 of UNCLOS concerning cooperation in the Protection and Preservation of the Marine 

Environment, according to which: “States shall cooperate on a global basis and, as appropriate, on a regional basis, 

directly or through competent international organizations, in formulating and elaborating international rules, 

standards and recommended practices and procedures consistent with this Convention, for the protection and 

preservation of the marine environment, taking into account characteristic regional features.” (Emphasis added). 
658 See Part 4.8.2, references made in fn 554.  
659 See Williams & Pressly, supra note 636, at 185-188. 
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Nonetheless, it has been noted that:  

[it] is not clear that armed guards will have the same effect in the Gulf of Guinea 

as they have off Somalia’s coast. . . . As Gulf of Guinea pirates tend not to regard 

crew life as valuable, increasing violence may only be met with more violence. 

Nigerian hijackers are known to have more sophisticated weaponry than do most 

pirates from Somalia; and there is a case where armed Nigerian navy personnel 

accompanying a commercial vessel were killed by pirates, and the crew taken 

hostage.660  

Hence, while regional counter-piracy mechanisms should certainly be developed based 

on experience gained and lessons learnt from other regions,661 to optimize the response to the 

concrete piracy threat in a particular region a tailored solution would be essential.  

  

5.3. THE SOUTH-EAST ASIA AND THE CARIBBEAN CASE-STUDIES  

5.3.1. Counter-piracy initiatives in South-East Asia 

South-East Asia has been plagued with well-organized pirate groups for centuries, long before 

piracy’s renewed ascent in the late 20th century, and was considered the world’s principal piracy 

                                                 
660 Adjoa Anyimadu, Maritime Security in the Gulf of Guinea: Lessons Learned from the Indian Ocean, Chatham 

House 2, 11 (July 2013), available at 

http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Africa/0713pp_maritimesecurity_0.pdf. 
661 For example, the Western African countries intended to adopt the piracy prosecution model developed to address 

piracy off the coast of Somalia. See Julia Malbrook and Sharon Uranie, Opting for a Preventive Approach! West 

African Nations Look to Seychelles 'Successful Piracy Prosecution Model', SEYCHELLES NEWS AGENCY (Oct. 23 

2015),  

http://www.seychellesnewsagency.com/articles/3946/Opting+for+a+preventive+approach+West+African+nations+l

ook+to+Seychelles+'successful+piracy+prosecution+model'.  
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hotspot before the previous decade’s surge in attacks off the coast of Somalia.662 Given the fact 

that one third of the world’s shipping passes through this strategically vital section of the Pacific 

Ocean on an annual basis, piracy in the region has the potential to significantly affect world 

trade.663  

As incidents in South-East Asia became increasingly common at the turn of the 21st 

century, several antipiracy initiatives, primarily led by Japan, took place across East Asia.664 In 

2000, the Asia Anti-Piracy Challenge Conference took place in Tokyo.665 In 2002, a Joint 

Declaration of the Association of Southeast Asian Nations (“ASEAN”) regarding Cooperation in 

the Field of Non-Traditional Security Issues was adopted.666 The Declaration specifically 

included among its priorities sea piracy and armed robbery at sea.667 A year later, the Tenth 

                                                 
662 Miha Hribernik, Countering Maritime Piracy and Robbery in Southeast Asia - The Role of the ReCAAP 

Agreement, EUROPEAN INSTITUTE FOR ASIAN STUDIES 1,3 (March 2013), 

http://www.eias.org/sites/default/files/EIAS_Briefing_Paper_2013-2_Hribernik.pdf (noting that “since the 1990s, 

about half of all reported piracy events in the world took place in and around the South China Sea.”).   
663 Id.  
664 Id. at 4. 
665 Id.  
666 Association of South East Asian Nations, Joint Declaration of ASEAN and China on Cooperation in the Field of 

Non-Traditional Security Issues 6th ASEAN-China Summit Phnom Penh (Nov. 4, 2002), 

http://www.asean.org/asean/external-relations/china/item/joint-declaration-of-asean-and-china-on-cooperation-in-

the-field-of-non-traditional-security-issues-6th-asean-china-summit-phnom-penh-4-november-2002-2; [hereinafter 

ASEAN Joint DECLARATION].   
667 Article II(1) of the Joint Declaration stated that “[T]he priorities at the current stage of cooperation are combating 

trafficking in illegal drugs, people-smuggling including trafficking in women and children, sea piracy, terrorism, 

arms-smuggling, money-laundering, international economic crime and cybercrime.” ASEAN Joint 

Declaration, supra note 666, at art. II(1).   
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ASEAN Regional Forum (“ARF”) meeting in Cambodia issued a statement on cooperation 

against piracy and other threats to maritime security.668  

These initiatives opened the way for the conclusion in November 2004 of the first 

regional agreement focusing solely on combating piracy and armed robbery at sea: The Regional 

Co-Operation Agreement on Combating Piracy and Armed Robbery against Ships in Asia 

(“ReCAAP”).669 To date, twenty States have become contracting parties to the agreement.670 

These include not only regional States but also four European countries (Norway, the 

Netherlands, Denmark, and the United Kingdom) which, despite their geographical distance, 

“have an interest in the safety of their substantial merchant fleets that traverse Asian waters on a 

daily basis.”671 In 2014, the United States became the last country so far to join ReCAAP.672 

In addition to the general obligation undertaken by ReCAAP contracting parties to “make 

every effort to take effective measures” to combat piratical acts,673 the centerpiece of the 

agreement is the creation of an Information Sharing Center (“ISC”). The ISC, based in 

Singapore, serves as a hub for incident reporting and information sharing.674 The ReCAAP 

further prescribes obligations on States Parties to: take measures against vessels and individuals 

who committed piracy or robbery attacks upon the request of another contracting state; extradite 

                                                 
668 Association of South East Asian Nations, ARF Statement on Cooperation Against Piracy and Other Threats to 

Security (June 17, 2003), http://aseanregionalforum.asean.org/library/arf-chairmans-statements-and-

reports.html?id=172. 
669 ReCAAP, supra note 7. 
670 See ReCAAP, RECAAP INFORMATION SHARING CENTER, http://www.recaap.org/.  
671 See Hribernik, supra note 662, at 4. 
672Ankit Panda, “US Joins Southeast Asia's War on Piracy”, THE DIPLOMAT, (10 October 2014) 

http://thediplomat.com/2014/10/us-joins-southeast-asias-war-on-piracy/.  
673 Article 3, ReCAAP.  
674 See Hribernik, supra note 662, at 4. 
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such individuals to another contracting state upon request; render mutual legal assistance in 

criminal matters; and provide assistance in capacity building.675 

All in all, ReCAAP has been hailed as a significant achievement, and the decrease in 

attacks in South-East Asia between 2010 and 2012 was attributed, inter alia, to its activities.676 

Its success led to the adoption of two similar agreements addressing piracy and armed robbery at 

sea in the Indian Ocean and the Gulf of Eden and in West Africa.677 

Another noteworthy sub-regional initiative in South-East Asia began in July 2004, when 

Indonesia, Malaysia, and Singapore launched coordinated maritime patrols against piracy and 

terrorism in the Malacca Straits.678 Trilateral coordinated air patrols (“eye in the sky”) began a 

year later.679 In April 2006, the maritime and air initiatives became the Malacca Straits Patrols 

(MSP).680 An additional component – the Intelligence Exchange Group (IEG) was added to the 

MSP,681 and in 2008 Thailand joined this undertaking.682 The year-round patrols and activities of 

                                                 
675 ReCAAP, at art. 11-15.  As provided in the Agreement and as common for such agreements, such obligations are 

qualified: first, by the wording of the provisions, e.g. Article 11(1): “A Contracting Party, which has received a 

request pursuant to Article 10, shall…make every effort to take effective and practical measures for implementing 

such request” (emphasis added); and second, by the standard subjection of the obligations to national law and 

regulations, e.g. Article 13: “A Contracting Party shall, subject to its national laws and regulations, endeavor to 

render mutual legal assistance in criminal matters…” (Emphasis added).   
676 Hribernik, supra note 662, at 4.  
677 See discussion infra on the Djibouti Code of Conduct and the Gulf of Guinea Code of Conduct. 
678 Michael Bahar, Attaining Optimal Deterrence at Sea: A Legal and Strategic Theory for Naval Anti-Piracy 

Operations, 40 VAND. J. TRANSNAT'L L. 1, 77-78 (2007).  
679 Id. at 78. See also Woolley, supra note 229, at 462. 
680 Woolley, supra note 229, at 462-63.  
681 See Malacca Strait Patrols, OCEANS BEYOND PIRACY, http://oceansbeyondpiracy.org/matrix/malacca-strait-

patrols. 
682 Id.  



205 

the MSP are considered as a major contributor to the significant reduction in piratical acts in the 

Malacca Straits.683 

 

5.3.2. Counter-piracy initiatives in the Caribbean region 

In the Caribbean region, maritime piracy flourished in the past.684 While the region continues to 

be considered among the world’s main hotspots for piracy,685 piratical attacks have not posed 

threats on the levels seen in South-East Asia or Africa.686 Consequently, regional States did not 

                                                 
683 See Woolley, supra note 229, at 463 (noting that “[t]he trilateral patrols have been remarkably successful and 

have resulted in a dramatic reduction in the number of pirate attacks in the Straits.”); see also Malacca Strait 

Patrols, supra note 681 (mentioning that based on the International Maritime Bureau (IMB) record the number of 

piracy attacks in the Malacca Strait dropped from 38 in 2004 to zero in 2011).  The Malacca Straits, according to the 

IMB, experienced 2 piracy attacks in 2013 and only 1 in 2014. Nonetheless, despite this success, the 2014 IMB 

annual report noted that a new increase in piracy attacks in the region, indicating that 75% of world piracy attacks 

were in Asia in 2014- see Prashanth Parameswaran, 75% of World Piracy Attacks Were in Asia in 2014, The 

Diplomat, (Jan. 15, 2015), http://thediplomat.com/2015/01/75-of-world-piracy-attacks-were-in-asia-in-2014/. 
684 Francesca Pellegrino, Historical and Legal Aspects of Piracy and Armed Robbery Against Shipping, 43 J. MAR. 

L. & Com. 429, 431 (2012) (noting that “[I]n the XVII century, piracy began to spread in the Sea of the Antilles, the 

Caribbean, and then to all continents.”). 
685 See IMO Reports on Acts of Piracy and Armed Robbery Against Ships - Annual Report 2010, MSC.4/Circ.169 

1, 2 (2011), 

http://www.imo.org/KnowledgeCentre/ShipsAndShippingFactsAndFigures/Statisticalresources/Piracy/Documents/P

iracy%20annual%20reports%201996%20-%202012/15_MSC_4.Circ.169%20-%202010.pdf (concluding that “it 

emerges that the areas most affected in 2010 were East Africa and the Far East, in particular the South China Sea, 

followed by the Indian Ocean, West Africa, South America and the Caribbean”). 
686 In its 2010 Annual Report, the IMO reported 40 acts of piracy and armed robbery in South America and the 

Caribbean in comparison to 172 attacks in East Africa, 77 attacks in the Indian Ocean, and 134 in the South China 

Sea, see Id.  In 2011, the number of reported incidents in South America and the Caribbean decreased to 29, and in 

2012 it continued to decrease to 21, see IMO Reports on Acts of Piracy and Armed Robbery Against Ships- Annual 

Report 2012, MSC.4/Circ.193 (2013), 

http://www.imo.org/KnowledgeCentre/ShipsAndShippingFactsAndFigures/Statisticalresources/Piracy/Documents/P

iracy%20annual%20reports%201996%20-%202012/17_MSC_4.Circ.193%20-%202012.pdf.  
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consider it necessary to address it as a unique phenomenon and through distinct initiatives and 

legal instruments such as the ReCAAP.  

Nonetheless, it is noteworthy to mention the Caribbean Community and Common Market 

(“CARICOM”) Maritime and Airspace Security Cooperation Agreement which was concluded 

in 2008 by a number of States from the Caribbean region.687 The CARICOM Agreement 

identifies piracy, hijacking, and other serious crimes among the activities “likely to compromise 

the security of a State Party or the region.”688 It provides for cooperative arrangements in 

international waters and for the exchange of operational information,689 and addresses the 

question of jurisdiction over detained vessels.690  

Notably, the CARICOM Agreement permits Security Force aircrafts or vessels of one 

State Party to carry out routine security patrols in the waters and airspace of another State Party, 

and, subject to certain conditions, conduct law enforcement operations in the waters of another 

State Party.691 The Agreement also allows security officials of a State Party to board a suspected 

vessel located in international waters and claiming nationality of another State Party, search the 

vessel, its cargo and the persons on board, and detain the vessel if they find evidence of any 

                                                 
687 CARICOM Maritime and Airspace Security Cooperation Agreement, (July 4, 2008), available through 

http://www.caricomlaw.org/Treaties.aspx[hereinafter CARICOM Agreement].  The State Parties to the agreement 

are: Antigua & Barbuda; St. Kitts & Nevis; Saint Lucia; St. Vincent & The Grenadines; Suriname; Trinidad; & 

Tobago – see CARICOM Member States, 

CARICOM.org, http://www.caricom.org/jsp/community/member_states.jsp?menu=community.   
688 CARICOM Agreement art. I(2)(h). 
689 CARICOM Agreement art. IX and XII. 
690 CARICOM Agreement art. XI.  
691 CARICOM Agreement art. VII and VIII. 
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activity likely to compromise the security of the region or of any State Party.692 The Agreement 

therefore serves as an example of modifications of UNCLOS’ provisions in the context of a 

region693 and in accordance with Article 311, UNCLOS. These modifications can be viewed as 

“sublimation of sovereignty”694 as they have created enforcement jurisdiction for member States 

in the territorial seas of other member States695 or with regard to vessels of another State Party.696  

In that respect, the CARICOM Agreement goes beyond the South-East Asia initiatives 

(such as ReCAAP and the MSP), which do not permit a State Party to carry out such 

enforcement activities. Thus, different from the purely facilitative/coordinative role of ReCAAP, 

the CARICOM Agreement provides not only for supportive activities but also for a 

“replacement paradigm”, namely a situation where activities that are typically reserved solely 

to officials of a sovereign State, for example law-enforcement activities, are carried out by 

officials of another State or other bodies (e.g. an international task force), thereby replacing – 

partially or fully - the role of the officials of the State concerned. In the case of CARICOM, the 

replacement paradigm is partial since the Agreement did not intend to have security officials of 

                                                 
692 CARICOM Agreement art. IX. In accordance with paragraph four of this provision, the abovementioned actions 

(boarding, searching, etc.) should be done in coordination between the Stata Party whose officials encountered the 

suspected vessel (the requesting State Party) and the State Party of the vessel’s nationality (the requested State 

Party). Nonetheless, in case no response is obtained from the requested State Party within two hours, the security 

officials of the requesting State Party are deemed authorized to carry out the various enforcement actions.  
693 M.D. Saiful Karim, Prosecution of Maritime Pirates:  The National Court is Dead - Long Live the National 

Court?  32 Wis. Int'l L.J. 37, 45 n.28 (2014).   
694 Menefee, Jamaica Discipline, supra note 25.  
695 Karim, supra note 693.  
696 In that regard, Article IX of the CARICOM Agreement goes beyond UNCLOS as it expands the right of visit of a 

suspected vessel located on the high seas to include also suspicion of activities not mentioned in Article 110, 

UNCLOS (e.g. smuggling – see Article II of the Agreement). If the suspicion is of piratical activities, however, the 

right of visit may be exercised also in accordance with Article 110, UNCLOS.   
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one State Party operating entirely instead of officials of another State Party. Conversely, in the 

context of Somalia the authorization granted to “cooperating States” by the UNSC (following the 

consent of the TFG) to operate in Somali waters or on land represents a de facto full 

replacement: Though this authorization has no de jura implications on Somalia’s rights to 

continue and exercise its enforcement powers, the inability of Somali officials to carry-out 

enforcement activities in the country renders that, as a matter of fact, the “cooperating States” 

replace them in combating piratical activities. 

This important difference derives from the political realities in the two regions: the 

Caribbean & South-East Asia. This difference is also reflected in the general approach in 

combating maritime (and other) security threats. While States in the Caribbean region were able 

to reach high level of cooperation emphasizing joint undertakings against threats,697 sovereignty 

remains a key principle in South-East Asia and consequently regional cooperation has remained 

on the coordination level.698 

 

5.3.3. Characterizing the response: from a local to regional approach  

The common denominator of the antipiracy initiatives in the two case-studies of South-East Asia 

and the Caribbean is that in both cases they were driven primarily by regional actors. Whether 

originating from the initiative of one or more States with clear vested interest in combating 

                                                 
697 The joint approach in addressing security threats in the Caribbean region is also illustrated in the creation of the 

Regional Security System (RSS), a Caribbean regional hybrid organization comprising both military and police 

personnel. The 1996 Agreement governing the activities of the RSS does not explicitly mentions piracy, but lists 

among the Organization’s function maritime policing duties. See Purposes and Functions of the RSS, Regional 

Security System, http://www.rss.org.bb/about-us/functions-of-the-rss.aspx. 
698 See also Woolley, supra note 229, at 463 (noting that “the patrols have become an illustration of how vehemently 

Indonesia and Malaysia guard their sovereignty. The patrols themselves are coordinated, not joint.”). 
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piracy (e.g. Japan in the case of South-East Asia),699 or resulting from a more general 

regionalization process that has taken place in a particular area, as in the Caribbean, the regional 

counter-piracy undertakings in both regions can be described as a bottom-up process (i.e. from 

the local to regional). This is not to suggest that the international community did not contribute 

to the efforts, for example through supporting activities of international organizations such as the 

International Maritime Organization (“IMO”). Yet the scale and level of involvement of the 

international community was relatively low, particularly in comparison to the response to piracy 

off the coast of Somalia or even in the Gulf of Guinea, described in the following sections.   

 

5.4. SOMALIA: FROM THE LOCAL TO THE INTERNATIONAL SPHERE – AND TO 
THE REGIONAL LEVEL 

5.4.1. Somali piracy: a transnational piracy model? 

One of the characteristics ascribed to piracy off the coast of Somalia was its alleged transnational 

nature. For example, Williams and Pressly contended that while the modus operandi of maritime 

pirates has persisted more-or-less unchanged, what presents a new challenge is the transnational 

business model of some of today’s pirate organizations.700 They further argued that “[m]aritime 

piracy has evolved from an essentially localized phenomenon of ad hoc banditry conducted by 

local criminals to one funded by the global networks of transnational organized crime.”701 They 

therefore considered that “a localized solution will necessarily meet with only limited success in 

combating piracy worldwide,”702 and viewed the threats posed by Somali piracy as a “global 

                                                 
699 Hribernik, supra note 662, at 4 (describing Japan’s driving force behind the conclusion of ReCAAP).  
700 Williams & Pressly, supra note 636, 180-81.  
701 Id. at 181. 
702 Id. at 186. 
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problem [that] calls for a global solution.”703 From an organizational perspective, Christian 

Bueger argues that “with the rise of Somali piracy, the problem of piracy, and with it the 

organizational field, has become increasingly international.”704 

Undoubtedly, Somali piracy has posed new threats to the international community in 

light of the significant volume of trade-by-sea carried-out through the waters off Somalia. As 

previously noted, piracy attacks caused tremendous financial damage and threatens the lives of 

seafarers. It is also unquestionable that the response of the international community to Somali 

piracy was on a different scale in comparison to the response to piracy elsewhere, as evidenced 

by the engagement of the UNSC and the deployment of navies from various countries outside the 

region.  

Nonetheless, neither the characteristics of Somali piracy nor the response to this 

phenomenon should be considered as fully international by nature. First, despite the possible 

existence of transnational aspects with regard to the financing of Somali piracy,705 the Somali 

piracy model did not resemble a transnational criminal activity. Indeed, there has been no 

indication of an organizational structure that is spread between various regions, has inter-

regional links, or otherwise instructs criminal activities in various regions. In that regard, Somali 

piracy cannot be compared to the activities of terrorist groups such as Al-Qaida and more 

                                                 
703 Id. at 182-83. The authors suggested a solution with three fundamental components: 1) using private security on 

ships; 2) establishing an international piracy court; and 3) allowing private industry the space to innovate and 

experiment with effective deterrence techniques while holding industry responsible for the cost of those efforts.  
704 Bueger, supra note 636, at 94-95. 
705 Williams & Pressly, supra note 636, 181.  
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recently the Islamic State, which have carried-out attacks in different regions and established 

inter-regional links,706 or to drug cartels with inter-regional activities and links.707  

Nor did Somali pirates carry out any piratical acts outside the region (though, granted, the 

area of their operations has significantly grown between 2008 and 2012).708 Somali piracy 

therefore cannot be compared to criminal activities conducted by groups such as the jewelry-

theft ring known as “the Pink Panther”, which carry-out operations using similar modus operandi 

in various places in the world.709  

Thus, by its very nature, Somali piracy has remained a local/regional problem—though 

certainly with severe international implications—rather than a true transnational, let alone global, 

criminal activity.  

                                                 
706 See for example the links between the Al-Qaida’s basis in the Arab peninsula and the terrorist group based in 

Algeria called Al-Qaida in the Maghreb (AQIM). With regard to the Islamic State, compare to the allegiance 

announced by the Nigerian-based group Boko Haram to the Islamic State, see Isis welcomes Boko Haram's 

allegiance and plays down coalition 'victories', Guardian (12 March 2015), 

http://www.theguardian.com/world/2015/mar/12/isis-welcomes-boko-harams-allegiance-and-plays-down-coalition-

victories). 
707See Dr. Nancy E. Brune, The Brazil-Africa Narco Nexus, Ams. Q. (Fall 2011) 

http://www.americasquarterly.org/brune (pointing to the links between Brazilian criminal groups and their 

counterparts in West Africa). 
708 As noted, the UNSC has expressed its concerns over the extended range of Somali piracy – cf. S.C. Res. 

2077, supra note 248, ¶ 2 (“The Security Council [is] . . . also gravely concerned by the extended range of the piracy 

threat into the western Indian Ocean and adjacent sea areas and the increase in pirate capacities.”). 
709 Giles Tremlett, The Hunt for the Pink Panther Gang, GUARDIAN (Aug. 23, 2010), 

http://www.theguardian.com/uk/2010/aug/23/pink-panther-jewel-thieves (“In the era of globalisation, crime knows 

few frontiers. Jewelry thieves go wherever jewels are to be found, and the Pink Panther gang (so dubbed by the 

Daily Mail after a London raid in 2003, which mirrored a similar raid in a Peter Sellers Inspector Clouseau film) 

knows where the very best are on display. They strike in Dubai, Japan, Switzerland, London, Paris or Monte Carlo. 

Interpol estimates that they have carried out more than 150 raids, netting £200m-worth of jewelry and watches in 

that time.”). 
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5.4.2. Characterizing the response to Somali piracy: a gradual regional approach 

Considering the local/regional nature of Somali piracy, the international response to it has been 

focused on a gradual regional approach, which took place in two phases: The first followed the 

outbreak of piratical acts between 2006 and 2008 and was carried-out as an emergency, short-

term response. It was characterized by the prompt internationalization of the counter-piracy 

initiatives: As Somali piracy reached alarming levels and considering the inability of Somali 

authorities to address the problem as well as the relatively weak response by regional States and 

organizations, the international community had to rapidly engage through a variety of activities 

such as dispatching navies and creating international coordination networks. To borrow from 

scientific terminology describing chemical transformation of material, the direct shift from a 

local to an international response, skipping, at that first phase, regional counter-piracy initiatives, 

can be described as a one-way (local directly to international) “sublimation response 

process”.710  

In the second phase, which began in parallel to the international anti-piracy activities, the 

international community has endeavored to regionalize the counter-piracy activities.711 Different 

than the bottom-up (i.e. from local to regional) approach in South-East Asia and the Caribbean, 

the regionalization process in the Somali case reflects a predominantly top-down (i.e. from the 

international to the regional) approach. And the role of the international community in combating 
                                                 
710 In chemistry, sublimation refers to the process where a solid substance is converted by heat into a vapor, which 

on cooling condenses again to solid form, without apparent liquefaction. See 

http://dictionary.reference.com/browse/sublime. 
711 See Christian Bueger & Mohanvir Singh Saran, Finding a Regional Solution to Piracy: Is the Djibouti Process 

the Answer?, PIRACY STUDIES (Aug. 18, 2012) http://piracy-studies.org/finding-a-regional-solution-to-piracy-is-the-

djibouti-process-the-answer/. (“A significant component of the long term strategy to counter-piracy originating in 

Somalia is the attempt to find regional solutions. The idea is to build a regional maritime security infrastructure 

which can cope with the menace in the long run.”).  
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Somali piracy has gradually shifted from a leading role (in phase one) to a supportive one (in 

phase two).  

This regionalization approach was manifested on a number of levels. First, not a single 

international agreement was adopted to address Somali piracy. The only new agreement 

concluded to address piracy off the coast of Somalia was the Djibouti Code of Conduct, a 

regional non-binding agreement adopted in 2009712 and structured based on the ReCAAP 

model.713  

The initiative to conclude the Djibouti Code of Conduct was largely driven by the IMO, 

which organized the Djibouti meeting pursuant to a Resolution adopted by the IMO’s 

Assembly.714 The Djibouti Code of Conduct is open for signature at the Headquarters of IMO,715 

and the organization remains involved in its implementation through technical co-operation and 

                                                 
712 According to Article 13 of the Djibouti Code of Conduct, “[W]ithin two years of the effective date of this Code 

of conduct, and having designated the national focal points referred to in Article 8, the Participants intend to consult, 

with the assistance of IMO, with the aim of arriving at a binding agreement.”, Id. at art. 13. To this date, however, 

no binding agreement was concluded. 
713 See Bueger & Saran, supra note 711, (“The very successful implementation of the East Asian Regional 

Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in Asia (ReCAAP ) which provides 

a regional structure for cooperation and communication is the role model for such a solution”).  
714 Int’l Maritime Org. [IMO], A.1002(25), ¶ 7, Piracy and Armed Robbery against Ships in Waters off the Coast of 

Somalia (Dec. 6, 2007), available at 

http://www.imo.org/blast/blastDataHelper.asp?data_id=25332&filename=A1002(25).pdf. Among other things, the 

Resolution called upon Governments in the region to conclude, in co-operation with IMO, and implement, as soon 

as possible, a regional agreement to prevent, deter and suppress piracy and armed robbery against ships; As 

mentioned in the Djibouti Code of Conduct, prior to the meeting in Djibouti (and to the significant spike in Somali 

piracy), the IMO held other sub-regional meetings in Sana'a in 2005, Muscat in 2006, and Dar es Salaam. Djibouti 

Code of Conduct, at ¶ 6, Annex. 
715 Djibouti Code of Conduct, Art. 16.  



214 

assistance and training activities.716 The Djibouti Code of Conduct also welcomed the initiatives 

of other international organizations such as the United Nations Office on Drugs and Crimes 

(“UNODC”); the United Nations Development Programme (UNDP); the European Commission; 

and the League of Arab States to provide training, technical assistance and other forms of 

capacity building to assist participating governments.717 It therefore serves as an example for a 

regional agreement initiated and facilitated by international actors.  

With regard to the institutional landscape, no permanent international institution was 

created to counter Somali piracy: On the international level, only loose, ad hoc networks such as 

the Contact Group off the Coast of Somalia were created. The only new institutions created 

following the spike in Somali piracy were regionals: The three regional information centers 

established by the Djibouti Code of Conduct, and the Seychelles-based Regional Fusion and Law 

Enforcement Centre for Safety and Security at Sea (REFLECS3), formerly known as the 

Regional Anti-Piracy Prosecution and Intelligence Coordination Centre (“RAPPICC”).718  

The creation of the RAPPICC also reflects the top-bottom gradual regional approach 

adopted with regard to combating piracy in the region. Unlike the ReCAAP, which, as 

mentioned, comprises mostly of regional States with a few out-of-region States joining it, 

RAPPICC’s creation was driven mostly by States outside the region, notably the United 

Kingdom, and its membership currently includes only one regional State (Seychelles).719 With a 

                                                 
716 Djibouti Code of Conduct, Res. 2 & 3.   
717 Djibouti Code of Conduct, Res. 2, Preamble.  
718 See Regional Fusion and Law Enforcement Centre for Safety and Security at Sea (REFLECS3), Oceans Beyond 

Piracy, http://www.oceansbeyondpiracy.org/matrix/regional-fusion-and-law-enforcement-centre-safety-and-

security-sea-reflecs3. See further discussion on the RAPPICC infra Chapter 5. 
719 At the time this dissertation has been finalized, the documents establishing RAPPICC have not been made public, 

but they are on file with the author.   
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view to enlarging membership to include more regional States, it was later reported that “the 

Steering Group [of the Centre] also decided to invite countries from the East African and South 

Asian regions to join as new members.”720  

Another foreseen regional initiative is the planned Seychelles-based Operation 

Coordination Centre to promote maritime security.721 Attempts to create a long-standing counter-

piracy structure were also made in already existing regional—rather than international—

organizations, including the Intergovernmental Authority for Development (“IGAD”), the East 

African Community (“EAC”), the South African Development Community (“SADC”), and 

the African Union (“AU”).722 The engagement of regional organizations was also systematically 

supported by the UNSC,723 though their actual involvement in and contribution to the counter-

piracy activities has not been dominant.   

One of the most evident manifestation of the regional approach to Somali piracy is found 

in the prosecution of Somali pirates: At least in the earlier days of the spike in Somali piracy, it 

was evident that transferring captured piracy suspects to prosecution before Somali courts is 

                                                 
720 See Contact Group on Piracy off the Coast of Somalia: Quarterly Update, U.S. DEP’T OF STATE (Dec. 24, 2013) 

http://www.state.gov/t/pm/rls/fs/2013/219088.htm. 
721 See Hajira Amla, East Africa: Comesa Lends Support for Establishment of EU-Funded Maritime Security Centre 

in Seychelles, SEYCHELLES NEWS AGENCY (Mar. 30, 2015), http://allafrica.com/stories/201503302538.html.  
722 See Bueger & Saran, supra note 711.  
723 Reference to the role of regional organizations was made in the first UNSC Presidential Statement on Somali 

piracy, S.C. Pres. Statement, U.N. Doc. S/PRST/2005/54 supra note 412; See also S.C. Res. 1816, supra note 125; 

S.C. Res. 1846 supra note 296 (where the UNSC called upon “States and regional organizations that have the 

capacity to do so, to take part actively in the fight against piracy and armed robbery at sea off the coast of 

Somalia.”). 
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neither feasible nor desired in light of a host of difficulties such as human rights concerns, the 

lack of anti-piracy legislation724 and judicial capacity.725  

Despite the uncontested fact that suspects could be prosecuted before national courts in 

application of the universal jurisdiction paradigm and in application of the UNSC Piracy 

Resolutions,726 it was also clear that most of the countries that took an active part in the naval 

operations off the coast of Somalia were not keen of bringing the suspected pirates they arrested 

at sea before their national courts. This derived from legal-technical issues associated with 

prosecuting pirates away from their homes and from the area where they were captured—for 

example, problems of translation or difficulties in securing the appearance of naval officer 

witnesses727—but also (and perhaps chiefly) from the lack of political will to carry out such 

prosecutions.728  

Some commentators called for internationalizing pirates’ prosecutions by referring cases 

to the International Criminal Court (“ICC”) —either through broad interpretation of the Rome 

                                                 
724 See U.N. Secretary-General, Report of the Secretary-General on Specialized Anti-Piracy Courts in Somalia and 

Other States in the Region, supra note 6, ¶ 14. 
725 Id. at ¶ 13 ("[I]ncreasing the capacity to conduct the prosecution of piracy cases is a major, long-term 

challenge.”). 
726 Cf. Sandra L. Hodgkinson et al, supra note 149. 
727 See Barry Hart Dubner and Sara Fredrickson, supra note 245, at 253 (summarizing a number of challenges for 

prosecution raised by Paul Hallwood & Thomas J. Miceli, The Law and Economics of International Cooperation 

Against Maritime Piracy, U.Conn Dep’t Econ. Working Paper Series 7 (June 2011)). 
728 Cf. Hodgkinson et al, supra note 149, at 107 (“Still, there are countries that do not wish to exercise such criminal 

jurisdiction. In fact, many national courts have been reluctant to take piracy cases from the high seas or outside of 

their territorial waters. Some commentators have stated that ‘[t]he practice of dumping pirates on Kenyan authorities 

reflects wealthier governments' extreme reluctance to try pirates in their own courts,’ perhaps out of fear that losing 

the case would allow pirates to claim asylum from the very countries who attempted to prosecute them.”); As Saiful 

Karim noted, however, “there is no known incident where a Somali pirate has claimed asylum in a Western 

developed country where they are currently being prosecuted.”, See Saiful Karim, supra note 693, at 67. 
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Statute729 or the adoption of a protocol to the Statute.730 Other ideas included prosecuting pirates 

before the International Tribunal of the Law of the Sea (“ITLOS”),731 establishing a dedicated 

international piracy court,732 and creating a U.N. flagship that could try pirates.733 The Lang 

Report put forward a list of options for prosecution, which included the creation of a Somali 

extraterritorial jurisdiction court in Arusha, Tanzania (that would later be transferred to 

Somalia).734 

                                                 
729 Duncan Gaswag, Does the International Criminal Court Have Jurisdiction Over the Recruitment and Use of 

Child Pirates and the Interference with the Delivery of Humanitarian Aid by Somali Pirates?, 19 ILSA J. Int'l & 

Comp. L. 277, 304 (2012-2013) (suggesting that the pirate kingpins and financiers could be held liable for the crime 

of recruiting and using child pirates). 
730 See Yvonne M. Dutton, Bringing Pirates to Justice: A Case for Including Piracy within the Jurisdiction of the 

International Criminal Court, 11 Chi. J. Int'l L. 197, 201 (2010–2011) (arguing that “piracy is a serious crime 

affecting the international community” and suggesting that “the International Criminal Court (ICC) is the best 

international forum to bring an end to the culture of impunity that surrounds piracy offenses”). Dutton further noted 

that the ICC may sit regionally and proposed to include piracy within the jurisdiction of the ICC by optional 

protocol (rather than through amendment to the Rome Statute) and for using a separate chamber to adjudicate piracy 

cases. Id. at 232–33. 
731 Beck Pemberton, The International Tribunal for the Law of the Sea as a High Court of Piracy, One Earth Future 

(Nov. 5 2010), http://oneearthfuture.org/sites/oneearthfuture.org/files//documents/publications/ITLOS-Beck-

Pemberton.pdf.  
732 See Williams and Pressly, supra note 636, at 209-213 (suggesting that one prong of a sustainable global solution 

is the creation of a new international piracy tribunal, ideally under the auspices of the U.N., pursuant to a Security 

Council resolution based on the powers granted to it under Chapter VII of the U.N. Charter). The call for the 

creation of a dedicated international court was also supported by representatives of the private sector, for example 

by Max Johns from the German Shipowners Association, who advocated for the creation of an international court by 

claiming, "It doesn't make much sense to make lawyers and courts everywhere specialize in such a narrow subject in 

order to arrive at what could be very different verdicts." - Jan-Philipp Scholz, No end in Sight for Pirate Trial in 

Hamburg, DEUTSCHE WELLE (May 24, 2011), http://www.dw-world.de/dw/article/0,,15101199,00.html.  
733 See Dubner and Fredrickson, supra note 245, 252.  
734 The Lang Report, supra note 53. 
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What finally emerged from the intensive discussions and plethora of proposals was 

neither a creation of a new tribunal nor the engagement of any existing international or regional 

one. Rather, prosecution of Somali pirates took place predominantly before national courts in 

regional States.735 To facilitate those prosecutions, an emphasis was put by the international 

community on building the capacity of Somali institutions and those of neighboring countries. 

This included various capacity-building projects, encouraged by the UNSC,736 of UN agencies 

such as the UNODC737 together with IMO and the European Union.738 Thus, a regional "Piracy 

                                                 
735 See U.N. Secretary-General, Report of the Secretary-General on Specialized Anti-Piracy Courts in Somalia and 

Other States in the Region, supra note 6, ¶ 2 (providing a “Global Piracy Prosecutions Table” for the years 2006-

2012). On the role of national courts in the prosecution of pirates see also Saiful Karim, supra note 693, at 40 

(arguing that “international law has [instead] anticipated a vital role for national courts for the enforcement of 

international law relating to piracy. This is an area of international law where the national court is the main judicial 

institution for the implementation of international law.” The author added that “the operationalization of national 

courts is the most viable option for ensuring the effective prosecution of pirates”). 
736 Cf. S.C. Res 1897,  supra note 320, ¶ 11 (“Further noting with appreciation the ongoing efforts by UNODC and 

UNDP to support efforts to enhance the capacity of the corrections system in Somalia, including regional 

authorities, to incarcerate convicted pirates consistent with applicable international human rights law”), and S.C. 

Res. 2077,  supra note 248, ¶12 (“Welcoming the capacity building efforts in the region made through the 

International Maritime Organization (IMO) Djibouti Code of Conduct Trust Fund and the Trust Fund Supporting 

Initiatives of States Countering Piracy off the Coast of Somalia, as well as the European Union’s planned 

programming under EUCAP NESTOR”).  
737 The activities of the UNODC Maritime Crime Programme (MCP) focuses on assisting states to strengthen their 

capacity to combat maritime crime. The MCP's activities include ongoing counter-piracy and maritime capacity-

building in the Horn of Africa and Indian Ocean regions. See UNODC Maritime Crime Programme, 

UNODC, http://www.unodc.org/easternafrica/en/piracy/index.html. 
738 Cf. IMO signs strategic counter-piracy capacity building partnerships with UN agencies and EU, IMO (May 17, 

2012), http://www.imo.org/MediaCentre/PressBriefings/Pages/15-capacitypartnerships.aspx#.VQdE0NLF8u0; 

Building regional maritime capacities, available at 

http://eeas.europa.eu/piracy/regional_maritime_capacities_en.htm (describing various EU projects in the region, 

including the Regional Maritime Security Programme (MASE), through which the EU is supporting the 

implementation of a regional strategy, which, inter alia, is aimed at enhancing judicial capabilities to arrest, transfer, 

detain and prosecute piracy suspects). 
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Prosecution Model" was created,739 manifesting the gradual regional approach. As noted by 

UNODC,” [A]lthough piracy is a crime of "universal jurisdiction", which may be prosecuted by 

any State, the regional model has seen States in the Indian Ocean region take ownership of a 

regional security issue that affects them directly.”740 

The only aspect where the international community has remained actively and directly 

involved, in lieu of both regional and local activities (i.e. in application of an international full 

“replacement paradigm”), was with regard to the navies dispatched to the region and the 

counter-piracy initiatives undertaken by navies and other military forces in Somalia and the 

region. The authorization given through UNSC Resolutions to enter Somalia for counter-piracy 

activities derived from the inability of Somalia to interdict pirates and patrol its waters741 and the 

relative lack of capacity of regional States and organizations to successfully carry out this 

function in the vast sea area off the coast of Somalia.742 So long as the risk for a new Somali 

piracy outbreak exists,743 and until Somalia develops an efficient coast guard744 or, alternatively, 

                                                 
739 See Maritime Crime Programme - Indian Ocean, UNODC,  https://www.unodc.org/unodc/en/piracy/indian-

ocean-division.html. (regarding the “regional piracy prosecution model”). 
740 Id. 
741 See S.C. Res. 1816, supra note 125, preamble (“The Security Council [is] . . . [t]aking into account the crisis 

situation in Somalia, and the lack of capacity of the Transitional Federal Government (TFG) to interdict pirates or 

patrol and secure either the international sea lanes off the coast of Somalia or Somalia’s territorial waters[.]” This 

statement was reiterated in later Resolutions.); See also S.C. Res. 1851, supra note 189, preamble (Dec. 16, 

2008); and S.C. Res. 1897, supra note 320, preamble. 
742 See Bueger & Saran, supra note 711 (mentioning that “it is doubtful that at any point in the foreseeable future 

Djibouti Code of Conduct states will have the level of force that is required to patrol the Western Indian Ocean”). 
743 See Drazen Jorgic, Rise in illegal fishing threatens to revive Somali piracy, REUTERS (Mar. 31, 2015), 

http://af.reuters.com/article/topNews/idAFKBN0MR1G220150331?pageNumber=1&virtualBrandChannel=0. 

(regarding the possibility of renewed piracy attacks). 
744 See James Bridger, Searching for a Somali Coastguard, CIMSEC (Oct. 8, 2013),  
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regional States and organizations have the capacity to replace the international navies, this aspect 

of the international response is likely to persist.           

 

5.5. REGIONAL COUNTER-PIRACY INITIATIVES IN THE GULF OF GUINEA: THE 
HYBRID APPROACH 

Another main hub of contemporary maritime piracy—and certainly a very disconcerting 

one745—is found in West and Central Africa, in particular in the Gulf of Guinea, the coastal zone 

stretched from Senegal to Angola.  

Piracy in the Gulf of Guinea is not a new phenomenon. Since the late 1990s, the region 

has been facing acts of piracy targeting high-value assets, particularly oil shipments.746 The 

Niger delta region in Nigeria was the initial epicenter of maritime crime.747 In 2005, the 

Movement for the Emancipation of the Niger Delta (“MEND”), a loose coalition of militant 

                                                                                                                                                             
http://cimsec.org/searching-somali-coastguard/7776 (regarding the challenges in developing Somali coast guard 

capabilities); see also S.C. Res. 2446, U.N. Doc. S/RES/2446 (10 November 2015) (regarding the recent UNSC 

resolution on piracy off the coast of Somalia, in which the UNSC welcomed “the draft coast guard law which the 

Somali authorities, with the support of the European Union Naval Force (EUNAVFOR) Operation Atalanta and 

EUCAP Nestor have submitted to the Council of Ministers for approval by Parliament.”).  
745 Cf. The Gulf of Guinea: The New Danger Zone, supra note 477 (“Within a decade, the Gulf of Guinea has 

become one of the most dangerous maritime areas in the world.”); Nick Turse, In the Face of Rising Maritime 

Insecurity, AFRICOM Claims Success and Obama Embraces a Strongman, World Post (Nov. 25, 

2014), http://www.huffingtonpost.com/nick-turse/pirates-of-the-gulf-of-guinea_b_5881290.html. (quoting Loic 

Moudouma, a maritime security expert, stating that “The Gulf of Guinea is the most insecure waterway, globally”); 

Ali Kamal-Deen, The Anatomy of Gulf of Guinea Piracy, 68.1 Naval War C. Rev. 93, 93 (2015) 

https://www.usnwc.edu/getattachment/e95feaa7-8883-4008-b49b-175783f25e43/The-Anatomy-of-Gulf-of-Guinea-

Piracy.aspx. (stating that “[t]oday, the Gulf of Guinea stands as the most dangerous maritime area in terms of the 

success rate of attacks and violence.”).  
746 U.N. Secretary-General, Letter dated Jan. 18, 2012 from the Secretary-General addressed to the President of the 

Security Council, ¶ 5, U.N. Doc. S/2012/45 (Jan. 19, 2012) [hereinafter Letter dated Jan. 18, 2012]. 
747 The Gulf of Guinea: The New Danger Zone, supra note 477. 



221 

groups that emerged in the Niger Delta, started launching piratical attacks.748 The incidents 

temporarily decreased in 2008 and 2009 following the amnesty pact between the Nigerian 

Government and the MEND leaders, yet they swelled again between 2010 and 2013.749 

Moreover, the pirates moved beyond the Niger Delta to carry-out attacks in waters off the coast 

of neighboring countries such as Benin, Togo, and Ivory Coast,750 taking advantage of the weak 

capacity of those countries to counter the attacks.751 This is therefore a classic example of a local 

piracy problem becoming a regional one. Similar to other regions, piracy in the Gulf of Guinea 

has had international implications, yet (and similar to Somali piracy), it is not a transnational 

criminal phenomenon by nature.  

The growing menace of piratical attacks in the region has drawn the attention of the 

international community, which was already attuned to piracy threats due to the emergence of 

attacks off the coast of Somalia around the same time period. Among the main concerns raised 

were the implications of piracy to the oil exports from countries such as Nigeria and Angola,752 

                                                 
748 Kamal-Deen, supra note 745, at 98. 
749 Kamal-Deen, supra note 745, at 95, 98; See also Letter dated Jan. 18, 2012, supra note 746, at ¶ 5 (“[S]ince 

2010, incidents of piracy and armed robbery in the area have risen significantly, making the region the second most 

acute piracy problem on the African continent.”). 
750 Kamal-Deen, supra note 745, at 100; Joe Bavier, Insight: Nigerian pirate gangs extend reach off West Africa, 

REUTERS (May 29, 2013) http://www.reuters.com/article/2013/05/29/us-westafrica-piracy-insight-

idUSBRE94S08320130529 (describing that following the amnesty agreement, many Nigerian gangs simply 

reconfigured their operations and pushed westward, striking first off Benin before stepping up attacks further along 

the coast in Togo and then heading to Ivory Coast). 
751 Bavier, supra note 750 (describing the weak capacity of the coast guard of Ivory Coast).  
752 Nigeria and Angola are among the world’s 10 biggest crude oil exporters, see Anyimadu, supra note 660, at ¶ 2.  
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and the devastating effect of piracy on maritime navigation and on the economies of the 

countries in the region.753  

In a letter dated 27 July, 2011, President Boni Yayi of the Republic of Benin appealed to 

the international community for help to fight piracy in his country and throughout the Gulf of 

Guinea.754 Subsequently, on October 19, 2011, during an open debate in the Security Council on 

the matter of “Peace and Security in Africa: Piracy in the Gulf of Guinea”, convened by Nigeria 

in its capacity as President of the Security Council, the UN Secretary-General confirmed his 

intention to dispatch an assessment mission to the region and appealed to regional organizations 

to work together to develop a comprehensive and integrated regional anti-piracy strategy for the 

Gulf of Guinea. He also encouraged them to build on the existing memorandum of understanding 

on the establishment of a sub-regional integrated coastguard network in West and Central 

Africa.755  

Following the debate, the Security Council, on 31 October, adopted Resolution 2018, its 

first ever resolution on the issue of piracy in the Gulf of Guinea.756 In that resolution, the Council 

expressed deep concern about the threat posed by piracy and armed robbery to international 

navigation, security and the economic development of States in the Gulf of Guinea region, and 

welcomed the intention of the Secretary-General to deploy a United Nations assessment mission 

to the region, as well as the intention of regional leaders to convene a summit to consider a 

comprehensive response to the piracy threat in the Gulf of Guinea. A second resolution dedicated 

                                                 
753 See Nigeria’s statement during the debate at the Security Council on 19 October 2011, Letter dated Jan. 18, 

2012, supra note 746, at ¶ 3.   
754 Letter dated Jan. 18, 2012, supra note 746, at ¶ 1.  
755 Id. at ¶ 3.  
756 S.C. Res. 2018, supra note 249.  
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to piracy in the Gulf of Guinea, was adopted in February 2012, following the presentation of the 

Report of the United Nations assessment mission on piracy in the Gulf of Guinea.757 Since the 

piratical attacks in the region have not abated, the Security Council continued to address the 

matter.758 

Thus, different than the situation in South-East Asia and the Caribbean, the counter-

piracy initiatives did not remain exclusively local or regional. At the same time, the involvement 

of the international community in addressing piracy in the Gulf of Guinea had different 

characteristics in comparison to the counter-piracy initiatives launched to combat Somali piracy. 

Indeed, the geo-political differences between the two regions necessitated a different 

approach in addressing the problem: As indicated by Andrew Shapiro, U.S. Assistant Secretary 

of State for Political-Military Affairs, "[w]hereas in Somalia, we faced an absence of 

government, in the Gulf of Guinea the exact opposite holds true. There are many sovereign 

governments with varying degrees of capability but all with their own laws, their own 

interests."759 In that regard, the situation in the Gulf of Guinea resembles that of South-East Asia. 

Moreover, in West Africa the regional structures were more developed in comparison to 

those of Eastern Africa. Some regional maritime institutions were already in place. For example, 

the 25-nation Maritime Organization of West and Central Africa (“MOWCA”) was created to 

facilitate effective cooperation to improve maritime security. Since its inception in 1975, 

MOWCA has served as a forum for achieving limited objectives in the maritime domain, such as 

                                                 
757 S.C. Res. 2039, supra note 249. 
758 See S.C. Pres. Statement, supra note 516.  
759 Joe Bavier, supra note 750; Anyimadu, supra note 660, at 7 (noting that “[t]he political and governance 

situations in most states in the Gulf of Guinea contrast heavily with that of Somalia. Most West African countries 

have established rule of law, functioning state institutions and relatively good governance”).   
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port management.760 In 2006, MOWCA conducted a forum in Dakar, Senegal in conjunction 

with the IMO for establishing an integrated coast guard network. This led to the development in 

2008 of a Memorandum of Understanding (MOU) on the establishment of a sub-regional coast 

guard network for the West and Central African region.761 The agreement establishes an 

institutional framework for close cooperation on the suppression of piracy and armed robbery at 

sea and other criminal activities such as drug trafficking, fuel theft and smuggling.762 The 

agreement also provides guidelines for coastal surveillance, maintaining a naval presence in the 

exclusive economic zones, and enforcement of the Law of the Sea Convention.763 

Regional organizations were also behind other initiatives. The Economic Community of 

West African States (ECOWAS), the Economic Community of Central African States (ECCAS) 

and the Gulf of Guinea Commission (GGC) have convened joint meetings to draft a regional 

strategy on maritime security. Documents drafted at these meetings were endorsed at a summit 

of heads of state and government of Central and West Africa in Yaoundé, Cameroon, in June 

2013.764  

                                                 
760 Kraska, J. and Wilson, B., 2009, Combating Pirates of the Gulf of Aden: The Djibouti Code and the Somali Coast 

Guard, Ocean & Coastal Management, 1, 4. 
761 To date, the MOU has been signed by 15 of its 20 coastal member States, see Integrated Coast Guard Function 

Network, INTERNATIONAL MARITIME ORGANIZATION, at 

http://www.imo.org/es/OurWork/Security/WestAfrica/Paginas/Integrated-Coast-Guard-Function-Network-.aspx. 
762 Kraska & Wilson, supra note 760, 4.  
763 Id. 
764 See Anyimadu, supra note 660, ¶ 2; see also West and Central Africa regional Agreements and Information 

Sharing, INTERNATIONAL MARITIME ORGANIZATION, 

http://www.imo.org/en/OurWork/Security/WestAfrica/Pages/Code-of-Conduct-against-illicit-maritime-

activity.aspx. 
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Notably, at that summit, the countries represented adopted the Gulf of Guinea Code of 

Conduct. The code explicitly mentions that it was inspired by the Djibouti Code of Conduct,765 

and adopted similar concepts such as the sharing of information through national focal points and 

regional centers.766 As with the Djibouti Code, it was also adopted as a non-binding, transitional 

agreement,767 with a view to facilitate consultations that would eventually lead to a binding 

agreement.768 Unlike both ReCAAP and the Djibouti Code, which focus exclusively on piracy 

and armed robbery at sea, the Gulf of Guinea Code takes a more expansive approach by 

addressing all illicit maritime activities including, for example, maritime terrorism. Respect for 

sovereign equality and territorial integrity of States, fundamental principles in ReCAAP and 

Djibouti Code, were also enshrined in the Gulf of Guinea Code of Conduct.769 In comparison to 

the Djibouti Code, the Gulf of Guinea Code of Conduct also foresaw a potential greater role for 

regional organizations, for instance in the context of information sharing.770  

                                                 
765 Gulf of Guinea Code of Conduct, Preamble.  
766Id. at art. 11; compare to Art. 8 of the Djibouti Code of Conduct.  
767 Id. at Preamble.  
768 Id. at art. 17 (“Within three (3) years of the effective date of this Code of Conduct, the Signatories intend to 

consult, at the invitation of the Inter-Regional Coordination Centre to a) Eventually transform this Code of Conduct 

into a binding multi-lateral agreement.”). 
769 Id. at art. 2(3); The provision also explicitly mentions the principle of non-intervention in the domestic affairs of 

other States. See also Id. at art. 19(j) (“Nothing in this Code of Conduct is intended to:..entitle a Signatory to 

undertake in the territory of another Signatory the exercise of jurisdiction and performance of functions which are 

exclusively reserved for the authorities of that other Signatory by its national law”). The same provisions appear in 

the Djibouti Code (Article 15(j)) and the ReCAAP (Article 2(5)). Compare to the above discussion of Articles VII 

and VIII of the CARICOM Agreement.   
770 Compare Article 8(2)(c) of the Djibouti Code, according to which the information of national focal points will be 

communicated to the Secretary General of IMO, with Article 11(3)(c) of the Gulf of Guinea Code, which also 

mentions the communication of that information to the Secretary General of ECCAS, the President of the ECOWAS 

Commission, and the GGC Executive Secretary. The same distinction between the two Codes is also found with 
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The existence of functioning regional structures and certain capabilities of some countries 

in the region (notably Nigeria),771 combined with the principle of national sovereignty, defined 

the international community’s approach to piracy in the Gulf of Guinea as one which puts a 

strong emphasis on the leading role of States and organizations in the region. For example, on 30 

August, 2011, in the first reference by the UNSC to the threat of piracy in the Gulf of Guinea, the 

members of the UNSC recognized “the leadership role of the regional bodies and States on this 

issue.”772 This approach was echoed in the two UNSC Resolutions dedicated to piracy and armed 

robbery at sea in the region.773 In both resolutions, the UNSC underlined that “States in the 

region have a leadership role to play in this regard, supported by organizations in the region.”774 

One concrete example where the regional States were expected to take the lead was with regard 

to prosecution of pirates.775  

                                                                                                                                                             
regard to incident reporting (Articles 9(2) and 9(3)(b) of the Djibouti Code; Articles 12(2) and 12(3)(b) of the Gulf 

of Guinea Code).  
771 See Maritime Security in the Gulf of Guinea, CHATHAM HOUSE, (March 2013), 

https://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Africa/0312confreport_maritimesecurity.p

df (Nigeria led joint patrols with regional countries with lesser capabilities such as Benin and Equatorial Guinea). 
772 See Press Statement on Piracy, Maritime Armed Robbery in Gulf of Guinea, supra note 478. 
773 See S.C. Res. 2018, supra note 249; S.C. Res. 2039, supra note 249. 
774 S.C. Res. 2018, supra note 249, at Preamble; S.C. Res. 2039, supra note 249, at Preamble (UNSC reiterated that 

“States in the region have a leadership role to play in countering the threat and addressing the underlying causes of 

piracy and armed robbery at sea in the Gulf of Guinea, in close cooperation with organizations in the region, and 

their partners.”); The same position was also reiterated by the UNSC in its Presidential statement of August 2013, 

supra note 516. 
775 See S.C. Res. 2018, supra note 249 (calling upon “States of ECOWAS, ECCAS and GGC, in conjunction with 

flag States and States of nationality of victims or of perpetrators of acts of piracy or armed robbery at sea, to 

cooperate in the prosecution of alleged perpetrators, including facilitators and financiers of acts of piracy and armed 

robbery at sea committed off the coast of the Gulf of Guinea, in accordance with applicable international law, 

including human rights law”). 
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In both resolutions the UNSC highlighted the supportive and secondary rather than 

leading role of the international community in combating piracy in the Gulf of Guinea.776 A 

noteworthy example of this paradigm was the international navies’ involvement: while off the 

coast of Somalia navies from various countries and coalitions have been deployed since 2008, 

filling the vacuum resulting from the lack of capacity of Somalia and regional States, in the Gulf 

of Guinea international navies have been involved only in support of local and regional 

initiatives. This includes the activities of US Africa Command’s (AFRICOM) Africa Partnership 

Station, an initiative to encourage engagement between international partners, NGOs and 

partners from a range of African coastal states, in the broad areas of maritime domain awareness, 

improved maritime infrastructure and professionalism, and better regional integration to enhance 

response capabilities.777 Naval partners from various countries also provided training to navies 

and coast guards in the region.778 Though capacity building and other supportive initiatives were 

given to individual countries, the focus was on creating a strong, coordinated, regional response 

to piracy.779  

                                                 
776 Cf. S.C. Res. 2018, supra note 249 & S.C. Res. 2039, supra note 249 (referring to the UNSC stressing “the need 

for international assistance as part of a comprehensive strategy to support national and regional efforts to assist 

States in the region with their efforts to address piracy and armed robbery at sea in the Gulf of Guinea.”) [Emphasis 

added].  
777 See Anyimadu, supra note 660, at 8.  
778 Id. (mentioning that “by the end of 2013 the UK Royal Navy frigate HMS Argyll, the Brazilian Navy Ocean 

Patrol Vessel APA and the Royal Netherlands Navy carrier HNLMS Rotterdam will have visited West Africa. This 

partnering of navies has great potential to have good effect, particularly if training efforts are geared at the right 

level. Equipment used by external partners during exercises should be similar to that available to West African 

navies.”); see also Bavier, supra note 750 (mentioning that the United States has helped train and equip Nigeria's 

navy—the region's dominant seagoing force—in an effort to give it the tools to clamp down on the threat emanating 

from its waters, and that the European Union is funding the training of seven coastguards in the region). 
779 Bavier, supra note 750 (quoting the U.S. Ambassador to Ivory Coast explaining that "It's not a question of 

building up strong individual navies ... It has to be a regional effort."). 
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Similar to South-East Asia and Somalia, the counter-piracy initiatives undertaken by 

regional organizations can also be characterized as only supportive by nature, for example 

through providing technical assistance and capacity building to countries in the region.780 

Regional States did not intend to confer to regional organizations supranational powers or—as is 

the case in the Caribbean region—to allow through regional arrangements the interference in 

their national sovereignty by neighboring States. 

In conclusion, the regional paradigm employed in the Gulf of Guinea can be described as 

located between those of South-East Asia and the Caribbean, on the one hand, and that of 

Somalia, on the other. It combined both bottom-up (local to regional) and top-down 

(international to regional) approaches as well as some direct local-international interaction (e.g. 

the direct calls for help sent by States to the international community). The involvement of the 

international community was clearly secondary to and supportive of local and regional 

initiatives. At no point in time was it intended to replace the regional/local activities, as was the 

case with naval deployment off the coast of Somalia. Similarly, the regional organizations’ role, 

which has been more noticeable in comparison to Somalia, was of supportive nature.      

 

  

                                                 
780 See Gulf of Guinea Code of Conduct, supra note 131, at Preamble (welcoming technical assistance from various 

international entities, regional organizations (ECOWAS, ECCAS, GGC, MOWCA), and donor States). 
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Table: summary of the counter-piracy regionalization process in various regions 

 Regionalization 

process 

International 

engagement* 

Regional 

engagement**  

South-East Asia Bottom-up Supportive role Supportive role 

Caribbean Bottom-up Supportive role Supportive + 

partial replacing 

role 

Somalia Top-down Supportive + full 

replacing role 

Supportive role 

Gulf of Guinea Bottom-up and 

top-down 

Supportive role Supportive role 

*International engagement: in support of either the regional bodies or regional States 

**Regional engagement: in support of regional States 

 

5.6. THE ROLE OF THE INTERNATIONAL COMMUNITY IN COMBATING PIRACY: 
THE COMPLEMENTARITY PARADIGM 

The counter-piracy activities in the different regions described above are not uniform. Yet, one 

important characteristic can be identified: They all possess a predominant regionalization 

component, supplemented—and only exceptionally replaced—by efforts of the international 

community.  
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The approach of the international community to piracy threat can therefore be described 

as based on a complementarity paradigm. The term “complementarity” is frequently associated 

with the ICC, whose work has been defined in the Rome Statute, its founding instrument, as 

“complementary to national criminal jurisdictions.”781 Specifically, for the ICC to obtain 

jurisdiction, a state must be either unwilling or unable to genuinely investigate or prosecute.782  

Even though not grounded in a legal instrument, the international response to modern 

maritime piracy is similar in character: it aims at complementing rather than replacing local and 

notably regional efforts to combat piracy.783 The international community has therefore stepped 

in only when it considered that the neither the country concerned nor regional States or the 

existing regional mechanisms are capable to confront the piracy challenge. The navies 

dispatched off the coast of Somalia represent the only example so far of such a situation.  

Yet, as explained, even in the Somali case, the rest of the international efforts heavily 

focused on providing assistance to Somalia and regional States, for example through providing 

institutional and capacity building to their judicial and penitentiary systems. Borrowing once 

more the terminology used with regard to the ICC’s work, such forms of assistance can be 

referred to as “positive complementarity.” In the context of the ICC, positive complementarity 

was described as: “(generally), the idea that the Court, and particularly the OTP [Office of the 

Prosecutor] and Chief Prosecutor, should work to engage national jurisdictions in prosecutions, 

using various methods to encourage states to prosecute cases domestically whenever 

                                                 
781 The Rome Statute of the ICC, supra note 165, art. 1.  
782 Id. at art. 17.  
783 Bueger, supra note 636, 94-95 (“It was recognized that the problem [of Somali piracy] demands action by 

international actors to complement the work of regional or national ones” —emphasis added). 
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possible.”784 As was further explained, “[p]ositive complementarity may mean, in certain 

circumstances, working to actively enhance a state’s ability to carry out investigations and 

prosecutions that meet international standards.”785 This description corresponds to various 

initiatives of international organizations and agencies (e.g. UNODC) in Somalia and its region. 

The complementarity paradigm was echoed also in the various UNSC Resolutions and 

statements, which, as mentioned, repeatedly highlighted the role of regional countries and 

organizations in combating piracy. For example, in the UNSC Presidential Statement issued on 

19 November 2012 following the debate on the threats posed by maritime piracy in general the 

UNSC “stressed that the coordination of efforts at the regional level is necessary for the 

development of a comprehensive strategy to counter the threat of piracy and armed robbery at 

sea, and also notes the need for international assistance as part of a comprehensive strategy to 

support national and regional efforts to assist the Member States undertaking steps to address 

piracy and armed robbery at sea and the illegal activities connected therewith.”786 The UNSC 

therefore viewed the role of the international community as supportive to regional efforts. 

In that statement (and with regard to piracy in the Gulf of Guinea), the UNSC welcomed 

the initiatives already taken by States and regional organizations, and added that it “encourages 

international partners to provide support to States and regional organizations for the 

enhancement of their capabilities to counter piracy and armed robbery at sea in the region, 

including their maritime capability to conduct regional patrols and operations in accordance with 

                                                 
784 See Katharine A. Marshall, Prevention and Complementarity in the International Criminal Court: A Positive 

Approach, 17 HUMAN RIGHTS BRIEF 2 (2010), 

http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1116&context=hrbrief. 
785 Id. 
786 S.C. Pres. Statement, S/PRST/2012/24, 19 November 2012 (emphasis added). 
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applicable law.”787 Thus, the complementarity paradigm – and specific positive complementarity 

- exceeds the scope of investigation and prosecution (as is the case for the ICC) to include other 

aspects that are crucial to combat piracy such as building maritime capabilities in the region.  

In conclusion, the role of the international community in combating maritime piracy can 

be described as a complementary one to local and regional efforts. The rationale behind this 

approach is not based solely on the fundamental principle of national sovereignty since piracy is 

committed on the high seas and all countries have jurisdiction to bring pirates to justice.788 It can 

be attributed to other reasoning, for example the deterring effects of prosecuting the criminals 

near their communities.789 But mostly, it derives from the realization that a sustainable solution 

to the piracy threats can be found only in bolstering national and regional capabilities. This 

understanding can also potentially explain why the various international mechanisms created to 

combat Somali piracy (e.g. the Contact Group) were of temporary, ad hoc, nature, since the 

expectation was that building national and regional capacities will gradually reduce the need for 

intervention by the international community.  

                                                 
787 Id (emphasis added).  
788 National sovereignty, however, will be relevant where acts of piratical nature take place in territorial waters and 

the country is capable—yet is unwilling—to counter them. In such situations, an intervention by the international 

community will probably necessitate a UNSC Resolution adopted under Chapter VII of the UN Charter and after a 

determination by the UNSC that piratical acts pose threats to international peace and security in the meaning of the 

Charter.   
789 See House of Commons Foreign Affairs Committee, Tenth Report on Piracy of the coast of Somalia, 

PARLIAMENT (Dec. 20, 2011), 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmfaff/1318/131807.htm#a15, para. 93 (“it is in the 

interests of trying to solve this problem, of sending a very strong signal to the pirates and the communities that are 

supporting them that they are prosecuted in the region and detained in the region. It is the same argument that I have 

applied to the Court Service in this country. If someone commits a serious crime and they are tried near their own 

community, it will have a bigger deterrent effect and it is going to send a much stronger signal than if they are 

tried—in this case—many thousands of miles away”).  
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5.7. CONCLUSION 

Maritime piracy remains a local or at most regional problem, though granted with international 

ramifications. Accordingly, rather than seeking a unified “one size fits all” global solution, it 

would be advisable to focus on identifying solutions tailored to local and regional needs and the 

types of threats posed by the specific piracy modalities. A regionalized approach in the maritime 

piracy field also corresponds to the growing trend towards international regionalism.790 

Where appropriate and to the extent needed, the regional initiatives should be 

complemented by the international community and be replaced by it only when lack of capacity 

prevents regional States from adequately responding to the threat, as was the case off the coast of 

Somalia. The international community can facilitate the creation and reinforcement of stable 

regional institutions and legal frameworks, thereby providing long-term response to piracy. It can 

also assist in coordinating efforts with a view to avoiding “reinventing the wheel” when 

addressing the emergence of new threats of piracy. The role of IMO in facilitating the adoption 

of the Djibouti and Gulf of Guinea Codes of Conduct, building on the experiences of the 

ReCAAP, serves as a good example of a coordinative assistance. Finally, regional initiatives can 

and should build on existing international frameworks, for example the legal frameworks of 

UNCLOS and of applicable international human rights conventions.    

                                                 
790 Peppetti, supra note 644; Goodman, supra note 649, at 157 (“[A] regional approach to the piracy issue appears 

particularly appropriate in light of the growing trend toward international regionalism.”); See also—with regard to 

the UN and regional sanctions—Andrea Charron and Clara Portela, supra note 644 (pointing to the relatively high 

percentage of cases where the UNSC endorsed African regional sanctions as an acknowledgment of efforts taken by 

African organizations to deal with a crisis, and concluding that “[I]t would seem, therefore, that the UNSC wishes to 

encourage African regional arrangements by means of the endorsement embodied in a sanctions resolution.”). 
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In conclusion, whether derived from a bottom-up process or from a top-down complementarity 

paradigm, regional solutions complementing the national efforts and international frameworks 

will remain crucial in combating piracy.  
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6 

CHAPTER FIVE: 

THE PRAGMATIC APPROACH CHARACTERIZING  

THE COUNTER-PIRACY INITIATIVES 

 

6.1. INTRODUCTION 

In September 1814, ambassadors from European countries gathered in Vienna, Austria, to 

negotiate a long-term peace plan for Europe following the Napoleonic Wars. Deliberations were 

long – it was not before June 1815 that they adopted the Final Act of the Congress of Vienna - 

and were accompanied by many social events that put Austria to great expense. The Prince of 

Ligne, one of the participants, described the Congress at the time as follows: "Le congrès danse 

beaucoup, mais il ne marche pas" ("the Congress dances a lot, but it does not get anywhere").791 

To a large extent, the engagement of the international community that followed the spike 

in piracy attacks off the coast of Somalia was an antithesis to the Vienna Congress and to the 

classic features commonly associated with international gatherings. Rather than engaging in 

lengthy deliberations, commonplace in the diplomatic world, or creating costly, formal, and 

cumbersome new mechanisms, what emerged from the various counter-piracy undertakings was 

a pragmatic approach. Efficiency has become a guiding principle.  

The pragmatic, informal, paradigm has been manifested in a number of aspects. 

Noteworthy of which are the legal framework and the institutional landscape, whose presentation 

in this chapter illustrates the application of that paradigm. 

                                                 
791 See “Congress of Vienna”, available at http://www.wien-vienna.com/congress.php.  
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6.2. THE LEGAL FRAMEWORK 

A common, traditional approach of the international community in addressing an emerging threat 

is the adoption of new legal instruments, typically new treaties or protocols to existing treaties. 

Considering the shortcomings in UNCLOS, discussed in previous chapters, it is therefore 

unsurprising that in response to the piracy incidents calls were expressed to create new 

instruments such as a new treaty to specifically address maritime piracy.792  

Nonetheless, not a single new international treaty was concluded. To the contrary, it was 

stressed from the very outset that UNCLOS remains the main legal framework, complemented 

by existing conventions such as the SUA Convention and UNTOC. Nor did countries and 

organizations launched negotiations over potential amendments to treaties such as to UNCLOS 

definition of piracy.  

Instead, countries engaged in a rapid conclusion of non-binding regional arrangements 

(the Code of Conducts discussed in Chapter 5) as well as bilateral agreements, for instance on 

the transfer of piracy suspects from capturing warships to regional States willing to prosecute 

them or on post-conviction transfers, i.e. with regard to the transfer of sentenced pirates from the 

prosecuting State to a State willing to detain them. These agreements were concluded in an 

informal manner (e.g. Memorandum of Understanding,793 Exchange of Letters794), were not 

                                                 
792 Cf. Bento, supra note 16, at 441-3 (proposing the adoption of a “United Nations Treaty Against Maritime Piracy” 

with, inter alia, a new piracy definition, better tools for apprehending and prosecuting pirates, an obligation to 

establish information centers, and criminalization of ransom payments. The author rejected the idea of adopting a 

maritime piracy protocol to UNCLOS in light of the inherent limitations on protocols to treaties – see there at 439). 
793 For example, the UK signed with a number of countries such as Tanzania and Mauritius a Memorandum of 

Understanding (MOU) on the transfer of piracy suspects – cf. “UK signs agreement with Mauritius to transfer 
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registered at the United Nations,795 and were not always made publicly available, though their 

existence was mentioned in the media.796 By concluding such agreements, lengthy procedures 

associated with new treaties such as ratification by national parliaments were circumvented. In 

light of efficiency embodied in this course of action, international organizations facilitated and 

supported the conclusion of such agreements.797  

The transfer agreements were indeed effective in facilitating the transfer of many 

suspects to face trial in regional States such as Seychelles and Kenya and the transfer of 

                                                                                                                                                             
suspected pirates for prosecution”, Gov.UK, (June 8, 2012), available at https://www.gov.uk/government/news/uk-

signs-agreement-with-mauritius-to-transfer-suspected-pirates-for-prosecution. 
794 For example, in March 2009 the European Union signed an Exchange of Letters with Kenya for the transfer of 

suspected pirates detained by EUNAVFOR - see “Exchange of Letters between the European Union and the 

Government of Kenya on the conditions and modalities for the transfer of persons suspected of having committed 

acts of piracy and detained by the European Union-led naval force (EUNAVFOR), and seized property in the 

possession of EUNAVFOR, from EUNAVFOR to Kenya and for their treatment after such transfer”, available via 

http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGeneralData.do?step=0&redirect=tru

e&treatyId=7883. 
795 In accordance with article 102(1) of the UN Charter, ”Every treaty and every international agreement entered into 

by any Member of the United Nations after the present Charter comes into force shall as soon as possible be 

registered with the Secretariat and published by it.”   
796 See Treves, Developments, supra note 147, at 411 (mentioning that “the difficulties met in surrendering captured 

pirates to a neighbouring state and ensuring that such state will exercise jurisdiction and respect human rights have 

led to bilateral agreements, mentioned in the media but not made public, between the United Kingdom and the 

United States and Kenya”). 
797 For example, IMO facilitated the conclusion of the Codes of Conduct. The UNSC invited “all States and regional 

organizations fighting piracy off the coast of Somalia to conclude special agreements or arrangements with countries 

willing to take custody of pirates in order to embark law enforcement officials (“shipriders”) from the latter 

countries, in particular countries in the region, to facilitate the investigation and prosecution of persons detained as a 

result of operations conducted under this resolution for acts of piracy and armed robbery at sea off the coast of 

Somalia” – S.C. Res. 1897, supra note 320. The UNSC also requested “States, UNODC and regional organizations 

to consider, consistent with applicable rules of international human rights law, measures aimed at facilitating the 

transfer of suspected pirates for trial, and convicted pirates for imprisonment, including through relevant transfer 

agreements or arrangements” (S.C. Res. 1976, supra note 167).  
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convicted pirates back to Somalia to serve their sentence. Their successful adoption and 

implementation should, however, be weighed against certain inherent disadvantages. For 

example, while the language used in them may appear to create binding obligations,798 there was 

no guarantee that the regional state will accept suspected pirates.799 And just as such agreements 

were swiftly concluded, they could be as quickly terminated or suspended.800 As previously 

mentioned, the transfer agreements raised legal questions, for example on their compliance with 

Article 105 of UNCLOS.801 In some cases, the rapid conclusion of the agreements led to judicial 

challenges. For example, a 2011 European Council Decision on the signing and conclusion of a 

transfer agreement between the EU and Mauritius802 was challenged before the European Court 

of Justice by the European Parliament (supported by the European Commission). The Court 

found that the failure of the European Council to properly and promptly inform the European 

                                                 
798 Cf. Article 2(a) of the annex of the EU-Kenya exchange of letters, supra note 794: “Kenya will accept, upon the 

request of EUNAVFOR, the transfer of persons detained by EUNAVFOR in connection with piracy and associated 

seized property by EUNAVFOR and will submit such persons and property to its competent authorities for the 

purpose of investigation and prosecution” (emphasis added).  
799 See, for example, the following statement from the report of the UK House of Commons Foreign Affairs 

Committee, supra note 789, para. 102: “Even when a transfer agreement is in operation, there is no guarantee that 

the state will accept pirate suspects from naval forces…once EU naval forces detain suspects, they must undertake a 

negotiation with one or more states to obtain agreement to accept them for prosecution.” 
800 For example, in 2010 Kenya announced the termination of the transfer agreement with the EU – see Lillian 

Leposo 

“Kenya ends agreement with EU to prosecute suspected Somali pirates”, CNN, available at 

http://edition.cnn.com/2010/WORLD/africa/10/04/kenya.eu.pirates/.  
801 See discussion supra Chapter 2.  
802 Council Decision 2011/640/CFSP of 12 July 2011 on the signing and conclusion of the Agreement between the 

European Union and the Republic of Mauritius on the conditions of transfer of suspected pirates and associated 

seized property from the European Union-led naval force to the Republic of Mauritius and on the conditions of 

suspected pirates after transfer, available at http://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1403731201058&uri=CELEX:32011D0640.  
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Parliament of the agreement was in breach of the applicable EU law.803 Moreover, not making all 

agreements publicly available does not conform to the principle of transparency and prevents 

civil society from questioning or monitoring the agreements’ compliance with established 

principles such as the prohibition on disguised extradition and, more generally, with human 

rights standards such as the principle of “non-refoulement.”804  

In addition to the adoption of regional arrangements and bilateral ad hoc agreements, 

various actors engaging in the counter-piracy efforts jointly produced supporting instruments and 

tools. Noteworthy of such instruments is the updated version of the Best Management Practices 

for Protection against Somalia Based Piracy (BMP), developed by the private industry with the 

support of IMO and other organizations such as INTERPOL. The purpose of BMP4, namely the 

updated 4th version of BMP, is "to assist ships to avoid, deter or delay piracy attacks in the High 

Risk Area."805 It contains specific guidance on the actions to be taken before, during, and 

following a piracy attack, and its contribution to the counter-piracy efforts was noted by 

commentators and the UNSC.806 Another example for a supporting tool is the "legal toolbox" 

                                                 
803 Case C-658/11 European Parliament v. Council (Pirate Transfer Agreement with Mauritius), Judgment of 24 

June 2014, available at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62011CJ0658&from=EN. 

Notwithstanding the Court’s decision to annul it, the Court decided to maintain the effects of the Council Decision 

so as not to hamper the conduct of operations carried out on the basis of the Agreement and, in particular, the full 

effectiveness of the prosecutions and trials of suspected pirates arrested by EUNAVFOR. For an analysis of the 

Court’s decision see Andrea Ott, The Legal Bases for International Agreements Post-Lisbon of Pirates and the 

Philippines, available at http://www.maastrichtjournal.eu/pdf_file/ITS/MJ_21_04_0739.pdf.  
804 For a discussion the application of this principle with regard to the EU transfer agreements, cf. Robin Geiss and 

Anne Petrig, Piracy and Armed Robbery at Sea – The Legal Framework for Counter-Piracy Operations in Somalia 

and the Gulf of Eden (Oxford University Press, 2011), P. 210-218. 
805 See BMP4, supra note 327, Introduction. 
806 Cf. "BMP4 HRA Revision – Pragmatic Decision or Dangerous Gamble?" October 8, 2015, available at 

http://www.dryadmaritime.com/bmp4-hra-revision-pragmatic-decision-or-dangerous-gamble/ ("The measures 

implemented by BMP4, along with other international efforts, have effectively stemmed the tide of hijackings that 
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developed by the Working Group on legal issues (WG2) of the Contact Group on Piracy off the 

Coast of Somalia (CGPCS).807  

What characterizes the legal framework is therefore the adoption of new (or revised) non-

binding, 'soft law', instruments, whose implementation took place under the umbrella of the 

existing 'hard law', namely UNCLOS and other applicable treaties such as the SUA Convention. 

This was complemented by supporting the enactment of or amendment to national legislation 

(antipiracy laws) to facilitate counter-piracy activities and in particular prosecution of pirates.808  

This approach enabled the counter-piracy community to act swiftly and efficiently, rather 

than dedicate its efforts to lengthy negotiations that typify the conclusion of formal and binding 

instruments. Yet, as a consequence of the heavy focus on adopting non-binding, ad hoc 

agreements and other instruments, those involved in combating piracy perhaps missed an 

opportunity to thoroughly examine ways to ameliorate the existing formal legal framework, 

notably UNCLOS. This could have taken place in parallel to – rather than instead of - the 

conclusion of informal instruments. For example, WG2 of the CGPCS could have dedicated 

parts of its discussions, in particular in its meetings that followed the decline in piracy incidents, 

                                                                                                                                                             
were so prevalent in recent years"); S.C. Res. 1976, supra note 167, where the UNSC commended “the efforts of the 

shipping industry, in cooperation with the CGPCS and IMO, in developing and disseminating the updated version of 

the Best Management Practices to Deter Piracy off the Coast of Somalia and in the Arabian Sea Area (BMP) and 

emphasizes the critical importance for the shipping industry of applying the best practices recommended in the 

BMP”). 
807 See description of the activities of WG2, available at http://oceansbeyondpiracy.org/matrix/contact-group-piracy-

coast-somalia-cgpcs ("WG2 has focused on encouraging apprehension, prosecution, and imprisonment of pirates 

within national legal systems and has developed a 'legal toolbox' to support states and organizations and strengthen 

their capacity to combat piracy at armed robbery at sea"). 
808 Cf. the amendment in 2010 of the Seychelles Penal Code – see http://www.piracylegalforum.org/wp-

content/uploads/2015/03/Piracy-manual-final-version-8.pdf.  
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to examining possible amendments to UNCLOS or alternatively the possibility of concluding a 

protocol that can supplement UNCLOS in areas such as extradition, mutual legal assistance, and 

transfer of piracy suspects. Adopting such a protocol would not have remedied all of UNCLOS’ 

shortcomings, but could have served as a long-term legal framework that can better facilitate 

counter-piracy undertakings in the future. 

   

6.3. THE INSTITUTIONAL LANDSCAPE 

Similar to the approach taken with regard to the legal framework, efficiency and informality 

have been the guiding principles in defining the institutional landscape. As already noted, not a 

single new formal and permanent international organization was created to counter piracy.809 

Though this may have been influenced by a regional approach to the piracy threats, it certainly 

derived also from the reluctance of the international community to create new classic 

international (or even regional) organizations with costly bureaucratic structures.  

The discussion over the prosecution of Somali pirates illustrates the predominant role 

efficiency considerations played in deciding whether to create new institutions. As mentioned, 

the various proposals made to address this challenge included the creation of a dedicated 

international piracy court or, as proposed by the Lang Report, establishing a Somali 

extraterritorial jurisdiction court in Tanzania.810 These proposals were heavily debated at the 

UNSC and other fora such as WG2 of the CGPCS.811 With regard to Mr. Lang’s proposal, for 

example, some member on the UNSC (Russia, France, and Portugal) spoke strongly in favor, 

                                                 
809 See discussion supra Chapter 4.  
810 See discussion supra Chapter 4.  
811 Beekarry, supra note 2, at 167 (fn 32). 
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while the US and UK strongly opposed it, “questioning whether a court in Tanzania would be 

practicable in such a short time frame.”812  

The report of the UK House of Commons Foreign Affairs Committee, released shortly 

after that debate at the UNSC, shows that the underlying reasoning behind the UK’s opposition 

to the creation of new international or extra-territorial tribunals included practical considerations, 

such as the significant possible cost (estimated in the report as possibly reaching $100 million a 

year).813 With regard to the proposal to create a new international court, the report also 

mentioned the difficulty raised by Professor Douglas Guilfoyle, who “questioned the viability of 

an international court, noting that delays would occur while rules of evidence and procedure 

were established.”814 The report concluded on this point by stating that “the [UK] Government 

was right to oppose the establishment of an extra-territorial Somali court as proposed in the Jack 

Lang report to try Somali pirates in a third country. We recommend that the Government set out 

in its response to this report its views on the more recent proposals for specialized anti-piracy 

courts established within regional states under ordinary national law.”815  

The strong position expressed by countries such as the U.S. and U.K against the creation 

of a new court or tribunal finally led to the decision to reject the various proposals and focus on 

prosecution in regional states.816 As clearly evidenced by statements such as those made in the 

report of the UK House of Commons Foreign Affairs Committee, that decision was largely 

                                                 
812 Dubner and Fredrickson, supra note 245, at 257 (quoting from the report of House of Commons Foreign Affairs 

Committee, supra note 789) [emphasis added]. 
813 Report of the House of Commons Foreign Affairs Committee, supra note 789, para. 89 (stating that "[t]he costs of 

bring [an extra-territorial] court up to standard and using it on an ongoing basis would be huge”); Dubner, id, at 259. 
814 Report of the House of Commons Foreign Affairs Committee, supra note 789, para. 90. 
815 Idem, para. 92.  
816 See discussion supra Chapter 4.  
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influenced by pragmatic considerations such as the expected costs and foreseen delays in 

creating new judicial mechanisms.817    

Without delving into a full survey of the various institutions involved in countering 

piracy,818 two additional examples illustrate the practical approach that has dominated the 

institutional landscape: The CGPCS and the Regional Anti-Piracy Prosecution and Intelligence 

Coordination Centre (RAPPICC).   

 

6.3.1. The Contact Group on Piracy off the Coast of Somalia (CGPCS) 

The CGPSC was created on January 14, 2009 pursuant to UNSC Resolution 1851, which 

encouraged “all States and regional organizations fighting piracy and armed robbery at sea off 

the coast of Somalia to establish an international cooperation mechanism to act as a common 

point of contact between and among states, regional and international organizations on all 

aspects of combating piracy and armed robbery at sea off Somalia’s coast.”819  

Though the CGPCS was established under the auspices of the UNSC, has regularly 

reported to the UNSC and has been consistently mentioned in its Resolutions, it does not form 

part of the UN system (whether as a UN agency, UN committee or other formal UN mechanism). 

                                                 
817 See also Beekarry, supra note 2, at 165-166 (describing various arguments raised against the prosecution of 

pirates before an international court or tribunal, including the fact that “the costs associated with establishing and 

operating an international court have been acknowledged as prohibitive. Many argue that money is better spent 

facilitating prosecutions in regional and affected states and supporting efforts to build a stable government in 

Somalia. The same concerns apply to the length of time it may take to establish and staff such a court when the 

focus is on addressing the piracy scourge as immediately and as robustly as possible”). 
818 For an examination of the institutional landscape cf. MARITIME PIRACY AND THE CONSTRUCTION OF 

GLOBAL GOVERNANCE, supra note 31, Part II (Constructions through Institutions); Bueger, supra note 636.  
819 See S.C. Res. 1851, supra note 189. 
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It is an international mechanism with a clearly defined thematic and geographic scope, which 

brings together various stakeholders affected by Somali piracy. It serves as a decentralized 

coordination mechanism on different levels (operational, legal, etc.) and a forum for discussing 

emerging problems, possible solution, and best practices.820  

The CGPCS bears the following characteristics: 

 No permanent structure: The CGPCS is an ad hoc loose network with neither a 

constituent instrument nor a permanent structure akin to a general secretariat of an 

international or a regional organization. 

 Flexibility: Since the CGPCS has no formal “rule of speciality” that would limit its 

mandate821 (as is the case with international organizations), and due to the lack of 

governing rules and cumbersome institutional procedures, the CGPCS has been able to 

rapidly adjust its activities (e.g. by creating additional working groups) and enlarge its 

membership.822 It has been noted that the trade-off [of flexibility] “is limited visibility 

                                                 
820 An example of the facilitative role of the Contact Group is the work of Working Group 2 (on legal matters) on 

the transfer agreements of piracy suspects or convicts. As mentioned in the Report of the UN Secretary-General 

pursuant to Security Council resolution 1950 (2010), ¶ 67, U.N. Doc. S/2011/662 (Oct. 25, 2011): “Agreements on 

the transfer of convicted pirates were signed between the Government of Seychelles and the Transitional Federal 

Government, “Puntland” and “Somaliland”. These agreements were enabled by the efforts of the Contact Group on 

Piracy off the Coast of Somalia and will allow Seychelles to move convicted Somali pirates back to “Puntland” and 

“Somaliland” to serve their sentences.” 
821 William Smith, “Dimensions of Legitimacy: Evaluating the Contact Group”, Working Paper of the Lessons 

Learned Project of the Contact Group on Piracy off the Coast of Somalia (CGPCS), P. 4, available at 

http://www.lessonsfrompiracy.net/files/2014/08/Smith-Legitimacy-of-the-Contact-Group.pdf (“Although it emerged 

as a response to a UN Security Council resolution, it was not formally established by such a resolution and thus 

lacks as clear mandate for its activities”). 
822 See Danielle A. Zach et al, Burden-sharing: Multi-level Governance – a study of the Contact Group off the Coast 

of Somalia, available at http://www.lessonsfrompiracy.net/files/2015/03/OBP-Burden_Sharing.pdf (“While 
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and inclusiveness in agenda-setting and decision-making processes.”823 The CGPCS, 

however, was conscious of the importance of communication and, to that end, created a 

dedicated working group (WG 4).824   

 Informal membership: Participation is voluntary and does not entail any legally binding 

obligations (no formal obligation to be bound by any decision taken, no membership 

dues, etc.). There is no formal admission process to admit new participants. This 

strengthens the legitimacy of the Group, since the voluntary participation can be taken as 

implicit or explicit consent to submit to its authority.825 

 Inclusiveness: Though the CGPCS began its activities with a small group of States and 

international or regional organizations (in line with UNSC Resolution 1851), the forum 

has rapidly grown to include not only more States and organizations, but also other 

stakeholders, notably representatives of the private sector (e.g. of the shipping industry) 

and NGOs. Engaging civil society is particularly interesting considering that 

                                                                                                                                                             
somewhat constrained by diplomatic norms and processes, the group’s informal structure has allowed it to adapt its 

working methods, extend participation to non-state actors, and circumvent procedural constraints that can hamstring 

creativity and efficiency in finding solutions to problems”). 
823 Idem.  
824 Working Group 4 (WG4) of the CGPCS was tasked with improving diplomatic and public information efforts on 

all aspects of piracy and using messaging and outreach strategies to raise awareness of the dangers of piracy and 

inform the public in the area and abroad of the dangers posed by piracy – see 

http://oceansbeyondpiracy.org/matrix/contact-group-piracy-coast-somalia-cgpcs.  
825 Smith, supra note 821, P. 3. 
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organizations and networks dealing with military or law-enforcement matters are often 

suspicious of collaboration with non-state actors and therefore tend to be exclusive.826 

 Multiagency: Different than certain international and regional organizations, where 

States representatives are designated from a single type of States agencies (e.g. 

INTERPOL or Europol, both of which bring together law-enforcement officials of their 

members), participants at the CGPCS’ activities included representatives of different 

ministries and agencies. Though the thematic CGPCS working groups typically included 

representatives from similar agencies (e.g. WG1 on operational aspects with 

representatives from navies; WG2 on legal issues with representatives from ministries of 

foreign affairs or justice), the interaction between the working groups under the umbrella 

structure of the CGPCS enabled cross-cutting, multiagency deliberations and 

coordination.827     

 Horizontal paradigm: The CGPCS has no hierarchical relations. It does not adopt 

formal binding resolutions or a similar format of decisions.828 Instead, it relies on soft 

mechanisms, such as consensual decision-making and mobilizing praise and blame as a 

form of peer pressure.829 The documents it has produced such as “toolkits”, “non-papers”, 

and “chairman’s conclusions” are of hortatory nature and aim at facilitating the 
                                                 
826 In that regard see also Smith, supra note 821, P. 8 (“As defence and security has traditionally been dominated by 

states and states-based organizations, it is surprising that the Contact Group has, from the start, included non-state 

actors within its activities”). 
827 In that regard, see also Danielle A. Zach et al, supra note 822 (“Given that piracy is a cross-cutting issue area 

involving multiple ministries/departments within governments (e.g., defense, transportation, foreign affairs, 

finance), the contact group has cultivated horizontal linkages among national bureaucracies”). 
828 Smith, supra note 821, P. 2 (“Along with similar informal policy networks in the global realm, the Contact Group 

does not have the power to enforce compliance with its recommendations”). 
829 Zach et al., supra note 822, P. 33. 
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deliberations over the counter-piracy initiatives. Chairmanship of the entire group or of 

its thematic working groups rotates among participating States and organizations on a 

voluntary basis and without former elections.  

Thus, by its very essence, the CGPCS is a different type of mechanism in comparison to 

classic international organizations. Nonetheless, it would be inaccurate to view it as completely 

departing from traditional concepts of international governance. In particular, despite having 

included actors from the private and non-governmental sectors, the discussions and deliberations 

were led primarily by States, often the powerful ones.830 It is also important to bear in mind that 

the CGPCS has operated as a complementing mechanism to established ones (such as UNSC and 

IMO); it would be therefore premature to assert that a loose-type network similar to the CGPCS 

can or should completely replace existing organizations. Finally, the creation of an ad hoc global 

policy network is not unprecedented; as has been noted, the CGPCS “has design and operational features 

that render it part of a family of global governance networks that have proliferated in recent years.”831  

All in all, the CGPCS has been considered as a successful initiative. It fostered the 

emergence of an anti-piracy community and cultivated horizontal linkages among national 

bureaucracies.832 It was described by one participating State as a “remarkably - perhaps uniquely 

- effective ad hoc construct”,833 whose concerted efforts contributed to the significant drop in 

                                                 
830 Zach et al., supra note 822, Introduction. (“the CGPCS is almost as state-centric as its counterpart UN and 

regional organizations—undeniably power lies with states, and particularly the most resourced among them”]; see 

also Smith, supra note 821, P. 8 (“As in many other global governance networks, a core group of Western powers 

are particularly influential within the Contact Group”).  
831 Smith, supra note 821, P. 8. 
832 Zach et al., supra note 822, Introduction. 
833 United States Counter Piracy and Maritime Security Action Plan, June 2014, Annex A: Framework for 

Combating Piracy and Enhancing Maritime Security off the Horn of Africa, P. 7, available at 
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piracy incidents off the coast of Somalia.834 As also noted in 2014 by the Chairperson of the 

CGPCS: “The Contact Group on piracy is unique. It is a laboratory for innovative multilateral 

governance to address complex international issues. The great thing is that it is delivering.”835 

The CGPCS can therefore serve as a useful model to address other emerging threats that 

call for international or regional collaboration. One recent example for a regional network that is 

intended to bear similar characteristics to CGPCS (voluntary participation, flexible and 

horizontal forum) is the Indian Ocean Forum on Maritime Crime (IOFMC), created in 2014 by 

UNODC. IOFMC’s purpose is to provide a regional network between states in order to 

coordinate their responses to maritime crime concerns at the diplomatic, strategic and capacity-

building levels. It is an initiative that will partner with regional and international organizations 

with a common interest.836 In a different domain, the creation in September 2014 of the Global 

Coalition to Counter ISIL bears some resemblance to the model of CGPCS (horizontal, loose 

network, etc.).837  

                                                                                                                                                             
http://www.whitehouse.gov/sites/default/files/docs/united_states_counter_piracy_and_maritime_security_action_pla

n_2014.pdf. 
834 Idem, P. 1.  
835 Maciej Popowski, 2014 Chairman of the Contact Group, available at http://www.lessonsfrompiracy.net/.  
836 See “UNODC’s contribution to the 2015 report of the United Nations Secretary-General on oceans and the law of 

the sea”, 30 January 2015, available at 

http://www.un.org/Depts/los/general_assembly/contributions_2015/UNODC.pdf; See also the report of the Contact 

Group: “The Forum has begun to address three forms of organised maritime crime: heroin trafficking, migrant 

smuggling/trafficking of persons and wildlife and forestry crime. The Forum supports Joint Investigation Teams, a 

prosecutors' network, a training programme for judges, prosecutors, law enforcement officials and prison staff, and 

information sharing initiatives between the 29 states from South Africa in the West to Australia in the East” - 

“Communiqué: Contact Group on Piracy off the Coast of Somalia 18th Plenary Session”, available at http://eu-

un.europa.eu/articles/en/article_16647_en.htm. 
837 On the creation of the Global Coalition to Counter ISIL and its main objectives see the U.S. State Department site 

at http://www.state.gov/s/seci/.  
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6.3.2. The Regional Anti-Piracy Prosecution and Intelligence Coordination Centre 
(RAPPICC) 

Less known than the CGPCS but legally speaking no less interesting is the Seychelles-based 

Regional Anti-Piracy Prosecution and Intelligence Coordination Centre (RAPPICC). The 

creation of the Centre was announced during the February 2012 London Conference on Piracy 

and Somalia.838 Temporary offices opened on 1 June 2012, with the permanent building 

completed by January 2013.839 The creation of the new Centre and its on-going activities were 

also mentioned in UNSC Resolutions.840   

The RAPPICC was intended to bring together military and law enforcement capabilities 

in fighting piracy by facilitating the tracking of pirates and enforcement action against pirate 

financiers and leaders.841 Though it was originally meant to focus on piratical activities, shortly 

after its creation the Centre’s mandate was broadened to encompass three interlinked missions: A 

Transnational Organised Crime Unit (TOCU), a Maritime Trade Information Sharing Centre 

(MTISC) and a Local Capacity Building Coordination Group (LCBCG).842 The Center’s work 

                                                 
838 See the UK’s Foreign Office Communique from the London Conference on Somalia at Lancaster House on 23 

February, Gov.UK, available at https://www.gov.uk/government/news/london-conference-on-somalia-communique-

-2 (noting “the establishment of a Regional Anti-Piracy Prosecutions Intelligence Coordination Centre in the 

Seychelles”). 
839 See http://www.oceansbeyondpiracy.org/matrix/regional-fusion-and-law-enforcement-centre-safety-and-security-

sea-reflecs3.  
840 See S.C. Res. 2077, supra note 248, (the UNSC noted that “the ongoing initiative aimed at establishing the 

Regional Anti-Piracy Prosecution & Intelligence Coordination Centre, hosted by the Republic of Seychelles”); S.C. 

Res. 2125, supra note 353 (the UNSC took note “of the ongoing efforts of the Regional Fusion and Law 

Enforcement Centre for Safety and Security at Sea (formerly the Regional Anti-Piracy Prosecution and Intelligence 

Coordination Centre), hosted by Seychelles to combat piracy).” Similar references were made later in S.C. Res. 

2184, supra note 353, and S.C. Res. 2246, supra note 353. 
841 See House of Commons Foreign Affairs Committee, supra note 789, para. 120.  
842 See the Maritime Trade Information Sharing Centre’s website at 

http://www.oceanuslive.org/Main/ViewNews.aspx?uid=00000845.   
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has thus been expanded to also address other forms of organized transnational maritime crime 

such as human trafficking, drug smuggling and environmental crime.843 To better reflect its new 

mandate, the Centre was renamed and is currently called the Regional Fusion and Law 

Enforcement Centre for Safety and Security at Sea (REFLECS3).  

The Centre was created based on a partnership agreement between the Seychelles, the 

United Kingdom, the Netherlands, Australia, Norway, and the United Arab Emirates.844 Its 

membership was later expanded to include the United States as well as two international partners 

- the International Maritime Organization (IMO) and the UNODC. Thus, different than regional 

organizations such as the European Union or the African Union, whose membership is typically 

comprised of regional States, the term “regional” in this context refers to the geographical area 

covered by the Centre rather than its membership. While it is not exceptional for regional bodies 

to include members from outside the region,845 it is uncommon to have a regional center with 

only one member (Seychelles) located in the region concerned.846 

                                                 
843 See http://www.oceansbeyondpiracy.org/matrix/regional-fusion-and-law-enforcement-centre-safety-and-security-

sea-reflecs3.  
844 The partnership agreement and other legal texts of the RAPPICC are on file with this author. 
845 See, for example, the Singapore-based center established based on the Regional Cooperation Agreement on 

Combating Piracy and Armed Robbery against Ships in Asia (ReCAAP), whose contracting parties include States 

from various regions in the world such as Australia, China, the United Kingdom and the United States – see 

ReCAAP’s website at http://www.recaap.org/AboutReCAAPISC.aspx/.   
846 As mentioned supra Part 5.4.2, this shortcoming led to the announcement that “[T]he Steering Group [of the 

Centre] also decided to invite countries from the East African and South Asian regions to join as new members” – 

See supra note 720. 
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Perhaps the most innovative aspect of the Centre is its legal basis: The Centre has been 

created as a “joint investigative body” pursuant to Article 19 of UNTOC.847 This provision reads 

as follows:  

“Article 19: Joint investigations 

States Parties shall consider concluding bilateral or multilateral agreements or 

arrangements whereby, in relation to matters that are the subject of investigations, 

prosecutions or judicial proceedings in one or more States, the competent 

authorities concerned may establish joint investigative bodies. In the absence of 

such agreements or arrangements, joint investigations may be undertaken by 

agreement on a case-by-case basis. The States Parties involved shall ensure that 

the sovereignty of the State Party in whose territory such investigation is to take 

place is fully respected.”848 

The creation of a joint investigative body under Article 19 is arguably the most advanced 

form of joint undertaking under the auspices of UNTOC. In comparison with the more limited 

measures of cooperation provided for by Article 27 of the Convention, which provides lawful 

authority to enhance and establish channels of communication between competent authorities, 

the concept of a joint investigative body exceeds the coordination of investigative actions to 

encompass the co-sharing of investigative powers.849  

                                                 
847 See RAPPICC’s website at http://www.rappicc.sc/page11.html.  
848 UNTOC. A similar provision was included in Article 49 of UNCAC.  
849 Digest of Organized Crime Cases - A compilation of cases with commentaries and lessons learned, p. 72, 

available at http://www.unodc.org/documents/organized-crime/EnglishDigest_Final301012_30102012.pdf.  
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Conducting joint investigations – frequently (though not exclusively) done by 

neighboring countries, is certainly not new in the law-enforcement world.850 Indeed, domestic 

laws of many States already permit such joint activities, and for those few States whose laws do 

not so permit, Article 19 of UNTOC can serve as a sufficient source of legal authority for case-

by-case cooperation of this sort.851  

Joint investigations teams would typically be created for a specific purpose and a limited 

period.852 Conversely, it was concluded that a “joint investigative body” pursuant to Articles 19 

UNTOC is distinct from both a “joint team” and “joint investigation” in that this was intended to 

be a more permanent structure formed on the basis of a bilateral agreement.853 

As previously noted, UNTOC does not specifically address maritime piracy, yet there is 

little doubt that the Convention may apply to piracy activities that qualifies as organized criminal 

activity in the meaning of the Convention.854 Accordingly, using Article 19 of UNTOC as the 

legal basis to create a joint investigative body to combat maritime piracy (and later on to expand 

its activities to combating other criminal activities) is a priori legally sound.   

                                                 
850 See, for example, Bruce Zagaris, U.S. International Cooperation against Transnational Organized Crime, 44 

Wayne L. Rev. 1401 1998-1999 (describing various joint investigations involving the U.S. even before the 

conclusion of UNTOC). Among European Union countries, a convention concluded in 2000 provides for detailed 

provisions on the creation of Joint Investigative Teams (JITs) – see Article 13 of the Convention on Mutual 

Assistance in Criminal Matters between the Member States of the European Union [the “EU MLA Convention”).  
851 See UNODC Toolkit on Human Trafficking, available at https://www.unodc.org/documents/human-

trafficking/Toolkit-files/08-58296_tool_5-10.pdf.  
852 Article 13.1 of the EU MLA Convention.  
853 See Draft Informal Expert Working Group on Joint Investigations: Conclusions and Recommendations, 2 to 4 

September 2008, Vienna, available at https://www.unodc.org/documents/treaties/COP2008/crp5.pdf.  
854 See discussion supra in Parts 2.7 and 4.2. 
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One of the main advantages in creating joint investigation teams is the simplifications of 

activities that would otherwise be governed by the more cumbersome rules of mutual 

assistance.855 To that end, a JIT would typically imply the creation of a new official legal entity, 

the team itself, with its own investigative functions and investigative powers.856  

With regard to RAPPICC, however, its creation under Article 19 of UNTOC left the 

question of its legal status and governing rules uncertain. Unlike Article 13 of the EU MLA 

Convention, Article 19 of UNTOC does not describe the main characteristics of joint 

investigative bodies.857 It is therefore unclear which law governs the activities of the Centre.858  

The problem is compounded by the nature of the Centre’s activities, which requires the 

collection, exchange, and storage of personal data such as names of suspected pirates and their 

identifiers (DNA, fingerprints, etc.). While national legislations of most members of the Centre 

provide for adequate data protection rules and guarantees, it is not entirely clear to what extent 

they govern the storage of data in the Centre’s databases. The Centre’s webpage indicates that 

“with regard to the application and observance of the European Convention on Human Rights, 

the Centre abides absolutely by the principles enshrined within the ECHR regarding an 

individual’s right to privacy, effective data-security and rigorous application of data-storage 

rules. This ensures the Centre holds no material for any period longer than that strictly necessary 

to conduct a lawful and justified enquiry.”859 Nonetheless, it remains uncertain to what extent 

                                                 
855 Digest of Organized Crime Cases, supra note 849, p. 75 (making a reference to Article 13.7 of the EU MLA 

Convention).  
856 Idem, P. 72. 
857 Idem.  
858 Compare to Article 13.3(b) of the EU MLA Convention, according to which “[T]he team shall carry out its 

operations in accordance with the law of the Member State in which it operates.” 
859 See RAPPICC’s website at http://www.rappicc.sc/page11.html.  
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this general statement has been reflected in specific regulations that govern the retention of data 

in the Centre’s databases.860 Since it is unclear which laws govern the functioning of the Centre, 

it is also unknown which data protection authority, if any, oversees the recording of personal 

data in its databases. This may pose difficulties for individuals who wish to know whether they 

are known in the Centre’s databases and seek that the information concerning them be modified 

or deleted. 

These difficulties can also negatively affect potential cooperation with other 

organizations as well as States not party to the Centre, whose rules allow exchange of personal 

data only with bodies that have a distinct legal personality and have adequate data processing 

rules. It is therefore unsurprising that the Seychelles government indicated its intention to enact 

legislation to incorporate the Centre as a legal entity,861 yet, to date this has not taken place.  

The creation of RAPPICC therefore serves as a good example for both the advantages 

and shortcomings of the informalization of international law: On the one hand, using the 

platform of a modern convention (UNTOC), RAPPICC was established in a relatively short time 

and without the lengthy and costly procedures associated with the adoption of an international 

instrument for the purpose of creating a new international or regional organization. The nature of 

a joint investigative body under Article 19 of UNTOC enables overcoming cumbersome MLA 

procedures, that could have been particularly difficult between European countries and the 

Seychelles since no MLA agreement exists among those countries.  

                                                 
860 Compare, for example, to the rules governing the processing of data in INTERPOL’s databases, available at 

http://www.interpol.int/About-INTERPOL/Legal-materials/Data-protection.   
861 See “Contact Group on Piracy off the Coast of Somalia: Quarterly Update”, supra note 720.  
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At the same time, the fact that emphasis was put on rapid creation of a body without clear 

legal status hampers the core activities of the RAPPICC. Notably, it can pose legal and practical 

difficulties related to compliance with data protection principles and consequently might also 

prevent the sharing of information with the Centre, which is its very core function. Finally, the 

ambiguity associated with the nature of the Centre and its governing law also raises concerns 

over the transparency in which it operates.862    

 

6.4. CONCLUSION 

Pirates were described as “profit seeking, rational utility maximizers”.863 To counter their 

practical business model, the international community has strived to implement a pragmatic 

paradigm.864 This approach was not driven only by utilitarianism or a narrow cost-effective 

rational; it was also guided by the fact that many of the challenges posed before the international 

community were, in essence, practical ones.865 

                                                 
862 As of October 2016, namely more than four years after its creation, the Centre’s website 

(http://www.rappicc.sc/index.html) has yet to make publicly available its constituent instruments and governing 

rules.   
863 William & Pressly, supra note 636, at 192. 
864 See Saiful Karim, supra note 693, at 92 (“The global community should follow a policy that is pragmatic and 

implementable”); Douglas Guilfoyle, Counter-piracy Law Enforcement and Human Rights, 59 Int'l & Comp. L.Q. 

141, 142 (2010) (“One-size-fits-all solutions have been eschewed for a pragmatic range of national and international 

mechanisms”). 
865 See Beekarry, supra note 2, at 163 (“Too often the problems encountered were more practical than jurisdictional: 

Where to prosecute? How to investigate? How to overcome language barriers? How to judge the sufficiency of 

evidence?”); see also discussion in supra Chapter 2 of some practical difficulties arising from collaborations 

between navies-law enforcement-private sector (e.g. question of classification of information by navies).  
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The legal framework and the institutional landscape, reflecting this paradigm, possess similar 

characteristics that can be described as a three-prong approach: 

 Reliance on already existing traditional instruments or mechanisms (e.g. UNCLOS, SUA, 

UNTOC for the legal framework; UNSC, IMO, and UNODC as some institutional 

examples). 

 Complemented by newly-created informal and mostly cost-effective ones (ad hoc, non-

binding agreements and arrangements for the legal framework; creation of loose 

networks such as the CGPCS or legally-innovative bodies such as RAPPICC). 

 Reinforced through bolstering national legislation and institutions (enacting or amending 

national anti-piracy laws; strengthening capacities of national courts in regional states, 

etc.).  

The pragmatic paradigm has not been without challenges and shortcomings, both legal and 

practical, some of which (e.g. lack of transparency) were mentioned in this chapter while others 

(e.g. the creation of new communication networks that often work in isolation) were described in 

earlier ones. The lessons learnt, however, can assist the international community in better 

addressing present and future threats.    
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7 

CONCLUDING REMARKS 

 
In late 2012, when this dissertation was conceived, piratical attacks off the coast of Somalia were 

rampant. Maritime piracy, once viewed as an outdated - and for some even a romantic form of 

crime, again drew the attention of the international community. This attention also led to a 

growing interest and involvement in other piracy ‘hotspots’, notably in the Gulf of Guinea and 

South-East Asia, though in both cases the levels of engagement by the international community 

have not been equivalent to that in Somalia.  

As this dissertation draws to a close, the number of attacks by Somali pirates has 

significantly declined, although the threat of a possible new surge of piratical attacks has not 

been entirely removed.866 It would be safe to argue that overall, the counter-piracy efforts with 

regard to piracy off the coast of Somalia have been successful. Indeed, within a relatively short 

period of time, the international community responded to the threat, actively engaged, formed 

                                                 
866 Cf. NATO – Counter-piracy Operations, 9 June 2016, available at 

http://www.nato.int/cps/en/natohq/topics_48815.htm (“There have been no successful piracy attacks since 2012. 

Somalia-based piracy has been suppressed, but not eliminated. Pirates still seek, and have the capacity, to mount 

attacks”); “Somali piracy is Down, Not Out”, Daily Mail, 8 April 2016, available at 

http://www.dailymail.co.uk/wires/afp/article-3529397/Somali-piracy-not-out.html (quoting John Steed, Horn of 

Africa manager for the US-based non-profit Oceans Beyond Piracy, stating that “[T]here hasn't been a proper pirate 

attack on a commercial vessel in over two years. He added, however, that "[But] the guys haven't gone away and 

nothing's changed on the ground"); Gady, Japan Extends Anti-Piracy Mission off Somalia For Another Year, supra 

note 467 (quoting Japan’s Defense Minister stating that “as a result of continuous anti-piracy operations by the 

international community, including the SDF's activities, the number of piracy cases in this maritime area, which was 

as high as more than 200 per year at the peak, has stayed very low in recent years, declining to zero last year", but 

adding that “in light of the fact that the fundamental factors that foster piracy, such as poverty in Somalia, have not 

been resolved, the threat of piracy still continues. If the international community lets up on the effort, piracy activity 

may grow again)."   
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new alliances, and used existing frameworks complemented by flexible new ones to considerably 

reduce the menace of piratical attacks in that region. 

This positive outcome has not been without difficulties. While a legal basis to combat 

piracy and support international cooperation clearly exists under international law, its 

centerpiece, namely the piracy section of UNCLOS, raises a host of legal conundrums, some of 

which - such as the shortcomings of the piracy definition and the scope of the duty to cooperate 

as defined by UNCLOS - have been explored in this dissertation.867 The lack of a single, clearly-

defined, modern and comprehensive legal framework to support international cooperation, for 

instance with regard to extradition and mutual legal assistance, required States to invoke other 

conventions and to rapidly conclude ad hoc agreements, thereby creating a patchy and 

incomplete legal landscape.  

Beyond the international legal framework, the counter-piracy initiatives were facing other 

legal challenges. These derived, for example, from inadequate national legislation as well as the 

difficulty in reaching a consensus over questions such as the appropriate fora to try pirates, the 

criminalization of ransom payments, and the use of private security guards to protect commercial 

ships.868 The efforts to curb Somali piracy were also hindered by the proliferation of 

communication networks and the need to overcome the challenges associated with alliances that 

comprise actors from different sectors (navy, law-enforcement, private sector, etc.).869  

                                                 
867 See the discussion over the UNCLOS piracy definition supra Chapter 1; the discussion over Article 100 of 

UNCLOS and the duty to cooperate supra Chapter 2.   
868 See the discussion supra Parts 4.12, 5.4.2, 4.8.1 and 4.8.2, respectively.  
869 See the discussion supra Parts 3.5.3 and 3.5.2, respectively. 
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And yet, the international community successfully overcame many of the difficulties. The 

legal challenges arising from UNCLOS’ wording were frequently addressed by courts through a 

broad interpretation of the Convention’s piracy section and the applicable national legislation. 

This approach was based on the recognition of the seriousness of the offence, reflected by: the 

long-standing criminalization under international law; the universal jurisdiction regime; and the 

comprehensiveness embodied in Article 101, UNCLOS, which views all acts associated with the 

piratical act – including facilitative acts - as piracy. As argued in this dissertation, a broad 

interpretational approach can also be deduced from the duty to cooperate as defined in Article 

100 of UNCLOS.870 Though not without controversy, the broad interpretative approach espoused 

by courts enabled tackling various forms of piracy (e.g. “environmental piracy”),871 prosecute 

“dry land” pirates, and support convictions based on circumstantial evidence through the creation 

of legal doctrines such as “common intention” ascribed to the entire Piracy Action Group 

(“PAG”).872 Other legal challenges – for example with regard to the appropriate fora for 

prosecution – were solved through bilateral ad hoc agreements.  

The legal basis for international cooperation is moored in various international 

instruments, as well as in general principles of international law. It requires states to adhere to 

due diligence ‘best efforts’ standards, which, in the context of maritime piracy, entail exercising 

sincere, concerted and proactive efforts.873 The challenges for international cooperation were 

addressed through the creation of a modern cooperative paradigm, whose main components (or 

                                                 
870 See the discussion supra Chapter 3 and specifically in Part 3.2.3. 
871 Cf. the Sea Shephard case described supra Part 2.2.1. 
872 See the discussion supra Part 2.2.3.  
873 See discussion supra Chapter 2. 
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characteristics), examined as the overarching question of this dissertation, can be summarized as 

follows:  

First, pragmatism dominated the deliberations in various fora and the decision-making 

process that responded to the piracy peril. The practical approach, noticeable with regard to the 

legal framework and the institutional landscape, was based on a three-prong method: Reliance on 

already existing traditional instruments or mechanisms; complemented by newly-created 

informal and mostly cost-effective ones; and reinforced through bolstering national legislation 

and institutions.  

As noted in Chapter Five, this approach, while successful in surmounting many obstacles 

and enabling a swift and adaptable response, is not without shortcomings.874 Importantly, by 

focusing on a rapid conclusion on ad hoc agreements, the international community may have 

missed an opportunity to review and ameliorate the existing legal framework, in particular the 

anachronistic and imperfect piracy section of UNCLOS, and to establish a more modern, 

consolidated, and better defined set of rules and interpretive guidelines that would guide the 

international community and national courts in the future.  

Second, an emphasis was put on a regional response to the piracy threat. The search for 

regional solutions derived mainly from: the recognition that piracy remains a local or regional 

problem (even though with implications – sometime significant – to the entire international 

community); the unique characteristics of piratical activities in different regions; and the 

importance of engaging regional states and organizations as part of a long-term solution. The 

creation of regional institutions and adoption of regional legal instruments – in both cases in lieu 
                                                 
874 Cf. the discussion in Chapter 5 of the legal challengers arising from the ambiguities surrounding the legal status 

and governing rules of the RAPPICC. 
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of new international ones – illustrates the focus on a regional response. Despite the legal basis 

for universal jurisdiction, prosecution of Somali pirates took place mostly in national courts of 

regional States.875 As explained in Chapter Four, the regional response was guided by a 

complementarity paradigm, according to which the involvement of the international 

community was primarily based on a supportive/coordinative role. Replacing the role of regional 

states and organizations took place only exceptionally and where the latter could not exercise the 

functions concerned (e.g. lack of capacity to carry-out enforcement activities in the region, which 

necessitated the deployment of navies from outside the region).  

A third main characteristic is the holistic inter-disciplinary approach that gradually 

became a guiding principle in the counter-piracy activities and international cooperation. This 

approach has been manifested, inter alia, by the increased and improved collaboration among 

agencies and institutions from different sectors, which were previously unaccustomed to working 

together. Notably, the navies, law enforcement, and the shipping industry, which at first operated 

in isolation due to their different role, mandate, and general activities, were able to progressively 

overcome the traditional barriers and establish a successful strategic partnership.876 The holistic 

approach has also been present in the various forms of cooperative arrangements, ranging from 

deconflicting877 to joint patrols,878 from a supportive/coordinative paradigm to a replacement 

                                                 
875 See discussion supra Part 5.4.2. 
876 Cf. the discussion in Chapter 2 on the sharing of information between navies, law enforcement and the private 

sector. 
877 Deconflicting means a coordination mechanism that enables to avoid an intrusion by one actor in operations or 

activities of another actor. In the context of combating piracy off the coast of Somalia, this type of cooperative 

mechanism has been exercised by “The Shared Awareness and Deconfliction” (SHADE) - see the discussion in 

supra Part 3.5.3. 
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one.879 The UNSC piracy Resolutions serve as an additional example of the application of a 

holistic inter-disciplinary paradigm: They have consistently addressed additional actors (e.g. the 

private sector or additional organizations involved in counter-piracy activities such as 

INTERPOL or RAPPICC)880 as well as new aspects related to piracy, varying from protection of 

victims to financial support to the counter-piracy undertakings, from the collection of evidence to 

best practices to be implemented by shipping industry.881  

Importantly, the holistic inter-disciplinary approach echoes the common understanding 

that national and international security are becoming increasingly interrelated and that inclusive 

multiagency collaboration must replace a traditional silo-style approach. Employing a holistic 

inter-disciplinary paradigm has been instrumental in the field of maritime piracy in light of the 

unique nature of the crime, notably the fact that it is committed outside the jurisdiction of states 

but prosecuted by national courts, and that the first line of response is the foreign navies rather 

than domestic police forces.882 This led to the creation of new practical tools such as handover 

guides (explaining to navies how to produce evidence packages for prosecution)883 or the BMP4 

(guiding the shipping industry on collaboration with law enforcement).884  

                                                                                                                                                             
878 For example the joint patrols operated under NATO’s auspices as part of operation Ocean Shield – see NATO – 

Counter-piracy Operations, supra note 866. As explained in Chapter 4, joint patrols have also been carried-out in 

other piracy hotspots such as the Gulf of Guinea and South-East Asia. 
879 See the discussion in supra Chapter 4. 
880 See in that regard the preamble to S.C. Res. 2446, supra note 744 (“Noting that the joint counter-piracy efforts of 

States, regions, organizations, the maritime industry, the private sector, think tanks, and civil society have resulted in 

a steady decline in prate attacks as well as hijackings since 2011”). 
881 See the discussion in supra Part 4.8. 
882 See the discussion in supra Part 3.4; Beekarry, supra note 2, at 173.  
883 Beekarry, supra note 2, at 173-4. 
884 See the discussion in supra Part 3.5.2. 
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Fourth, international cooperation in combating piracy has also been characterized by a 

horizontal and decentralized approach. Though the UNSC heavily engaged in combating piracy 

through a series of Chapter VII Resolutions, these Resolutions did not convey binding 

obligations. They have focused on a guiding - rather than instructing – discourse, addressing the 

various challenges by using hortatory terminology (the Security Council “urges”, “encourages”, 

etc.).885 Similarly, the CGPCS, perhaps the most important cooperation mechanism created to 

combat Somali piracy, has operated based on a horizontal and decentralized paradigm.886 True, 

in certain aspects leading states exerted their powers to advance their interests (e.g. to prevent the 

creation of a piracy international court), yet this did not derive from a legally-based hierarchical 

structure (similar to the one governing the operation of the UNSC) and did not dominate the 

otherwise open and free deliberations. These characteristics of the counter-piracy activities, 

wherein informality replaced bureaucracy and enabled swift actions (conclusion of bilateral 

agreements, creation of informal networks), also created a somewhat disjointed legal, 

organizational, and operational landscape, which presented difficulties, for example due to the 

proliferation on non-synchronized communication networks. 887 

Fifth, adherence to well-established human rights norms has been a fundamental tenet 

for the international counter-piracy undertakings. From the very first stages of responding to 

Somali piracy, states and organizations had to address a host of legal issues related to human 

rights aspects. For example, questions arose over the legal authority to detain suspected pirates at 

                                                 
885 See the discussion in supra Part 4.12. 
886 See the discussion in supra Part 6.3.1. 
887 See the discussion in supra Part 3.5.3. 
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sea and their right to be brought promptly before a judicial authority;888 non-refoulement and 

transferring suspect pirates to regional States for prosecution; and the application of fair-trial 

rights in such transfers.889 As the antipiracy initiatives evolved, additional human rights concerns 

emerged, for instance in relation to the prosecution of juvenile pirates890 or with regard to the 

increase use of private security guards and the applicable rules of engagement.891 

To address the various concerns, human rights aspects were at the center of deliberations 

in fora such as WG2 of the CGPCS. The importance of observing human rights was 

systematically emphasized in the UNSC piracy Resolutions, where the UNSC underscored that 

                                                 
888 One example for a discussion over the legality of the detention at sea is found in the piracy case before the courts 

of Mauritius, discussed in this dissertation: While the court of first instance (the Intermediate Court) held that the 18 

days the suspects had been held aboard the French Navy ship were sufficient to merit a stay of charge (dismissal), on 

appeal the Supreme Court held differently, concluding that “The trial Court erred in coming to the conclusion that 

the period of detention on board of the Surcouf and the failure to bring the respondents (the suspects) promptly 

before a judge would warrant a stay of proceedings when in fact the relevant and material, the consideration is 

whether the respondents had a fair trial” – see Ali Abeoulkader Mohamed & ORs, supra note 61, P. 21. Conversely, 

in two cases brought before the European Court of Human Rights in reference to arrest and treatment of Somali 

piracy suspects by France, the Court found violations of the right to liberty and security protected under the 

European Convention on Human Rights – see Ali Samatar and Others v. France (applications nos. 17110/10 and 

17301/10) and Hassan and Others v. France (applications nos. 46695/10 and 54588/10), ECHR, 4 December 2012. 
889 See Douglas Guilfoyle, Counter-piracy Law Enforcement and Human Rights, supra note 864, at 159. 
890 On the questions arising in relation to the prosecution of juveniles pirates cf. Shelly L. Whitman, Children and 

Marine Piracy, 46 Case W. Res. J. Int'l L. 217 2013 (calling, inter alia, for the creation of an international standard 

on the treatment of juvenile pirates); Lauren Hahn, Juvenile Justice and Piracy: Prosecutions of Juvenile Pirates in 

the United States, 20 Geo. Mason L. Rev. 241 2012-2013 (arguing that the application of the United States piracy 

statute to juveniles is unconstitutional in light of the prohibition on cruel and unusual punishment because it would 

result in mandatory life imprisonment without parole for a non-homicide juvenile offender); Emily Holland, 

Hijacked Childhoods, under the Radar: How the International Community Can Help the Youth Associated with 

Somali Piracy and Why it Must, 17 UCLA J. Int'l L. Foreign Aff. 175 2013 (pointing to a number of potential legal 

issues such as on the use of force applied to youth associated with Somali piracy and the possible abuse of child 

pirates in the process of detention).  
891 See the discussion in supra Part 4.8.2. 
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counter-piracy operations must be “consistent with applicable international law including 

international human rights law.”892 One concrete example where human rights aspects served as 

a guiding principle is the transfer agreements, which included various guarantees related to the 

fair treatment of the suspects or convicts.893 Overall, it is evident that human rights 

considerations have been an integral part of operations and discussions in this field.894 

Six, the role of non-state actors has also been noteworthy: The shipping industry has 

increasingly and actively participated in the deliberations of various groups and has used its clout 

to influence the decision-making process, for instance with regard to the attention given by 

bodies such as the CGPCS to the wellbeing of abducted seafarers. Its important role was 

recognized and promoted by the UNSC, which also took the uncommon step of addressing the 

private sector directly.895 Studies conducted by scholars and think-tanks such as Oceans Beyond 

                                                 
892 See S.C. Res. 1816, supra note 125. Subsequent piracy Resolutions contained similar statements.  
893 See, for example, the EU-Kenya exchange of letters, supra note 794, which emphasized the application of 

international human rights law including the ICCPR and the CAT, and included detailed provisions related to the 

treatment, prosecution and trial of transferred persons in accordance with fundamental human rights standards (e.g. 

presumption of innocence, prompt proceedings, etc.). The agreement further provided for the possibility of 

representatives of both the EU and national and international humanitarian agencies to have access to the persons 

transferred to ensure that they are treated humanely; Beekarry, supra note 2, at 169-170 (“the transfer documents 

entered into by Seychelles and Mauritius fundamentally provide for the protection of a transferred person's human 

rights”). See also the discussion in Guilfoyle, Counter-piracy Law Enforcement and Human Rights, supra note 864. 
894 See the Report of the Secretary-General pursuant to Security Council resolution 1950 (2010), supra note 820, ¶ 

72, (“Human rights considerations continue to be important in guiding the actions of States in all phases of counter-

piracy operations, including the apprehension, the detention, the prosecution and the transfer of suspected pirates, 

and equally in the imprisonment of convicted pirates. The United Nations, through the work of UNDP, UNPOS, the 

Office of the United Nations High Commissioner for Human Rights, UNODC and other entities, is assisting 

Somalia to build the necessary capacity in the areas of human rights, security and justice”). 
895 On the recognition by the UNSC of the important role of the private industry see, for example, S.C. Res. 2077, 

supra note 248 (where the UNSC stated that “the joint counter-piracy efforts of the international community and 

private sector have resulted in a sharp decline in pirate attacks as well as hijackings since 2011).” On the manner by 
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Piracy have contributed to the understanding of the piracy menace. And notwithstanding the 

significant contribution of the navies, it is also evident that the use of private security guards to 

protect ships traversing the waters off the coast of Somalia has been a key factor in deterring 

piratical attacks.896 At the same time, the involvement of various non-state actors added to the 

already complex and difficult to coordinate landscape, which has characterized the fight against 

Somali piracy.    

It can certainly be argued that neither one of the above described components of the 

global counter-piracy model is entirely new on the international level. Thus, for example, 

regionalization is an on-going process in different areas (e.g. economic cooperation on regional 

and sub-regional levels), the human rights discourse has been an integral part of activities in 

other domains such as counter-terrorism, and informal inter-agency networks have been created 

before the CGPCS.897  

Nonetheless, the counter-piracy paradigm marks an important step in the evolution of 

international law and, more specifically, in the creation of a new international governance model. 

                                                                                                                                                             
which the UNSC engaged the private sector see discussion in supra Part 4.9. 
896 See William & Pressly, supra note 636, at 188-9 (the authors pointing to a link between the rising numbers of 

ships with onboard guards and the decline in piracy attacks off the coast of Somalia: “Despite the unprecedented 

international counter-piracy naval mobilization in 2008, pirate attacks and hijackings off the coast of Somalia 

continued to increase annually, peaking in 2010-2011, only to decline a year later when private security onboard 

ships rose from 10 percent to 50 percent. The following year, as private security usage became more common 

(adoption is estimate to be as high as 70 percent), pirate attacks and hijacking plummeted to a five-year low”) and at 

204 (noting that “the bulk of anti-piracy gains have come from the private sector” and describing ship security 

personnel as “the most effective counter-piracy measure to date”). The authors therefore concluded that the use of 

private security personnel should be part of a sustainable global solution to piracy.  
897 Cf. the creation in 2002 of the Camden Assets Recovery Interagency Network (CARIN), which is an informal 

network of contacts and a cooperative group concerned with all aspects of confiscating the proceeds of crime – see 

https://www.europol.europa.eu/content/camden-asset-recovery-inter-agency-network-carin-leaflet.  
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This model comprises of both state and non-state actors and is based on collaboration through non-

hierarchical structures, seeking of pragmatic solutions, and challenging traditional practices that 

have governed international relations in the past. 

Reverting to the specific case of Somalia, to a certain extent it can viewed as a sui generis 

situation. For example, the CGPCS’ effectiveness as a model has been attributed to “a 

convergence of state interests—particularly among powerful states, some of whom are unlikely 

bedfellows—to suppress the problem; a coalition of the willing able to bear costs; and a very 

circumscribed geographic area of concern.”898 Indeed, the fight against maritime piracy off the 

coast of Somalia had some unique characters such as the non-controversial nature of the piracy 

threat (in comparison to the divergent positions over the designation of certain groups as 

“terrorists”, for example), the consensus in viewing Somalia as a failed State, and the TFG’s 

willingness to collaborate with the international community and allow operations in Somali 

waters and on-land, a situation that is quite unique on the international level and stands in stark 

contrast to the situation in other piracy-infested regions. These features enabled unprecedented 

international co-operation, where for the first time since WWII all five permanent members of 

the UNSC deployed forces on the same side.899  

Hence, duplicating the success in combating Somali piracy in the two other contemporary 

main piracy “hotspots”, namely in South-East Asia and the Gulf of Guinea, is far from evident. 

These difficulties derive not only from different piracy modalities (e.g. the frequent use of 

violence in piratical attacks in the Gulf of Guinea), but mostly from the overarching, 

                                                 
898 Zach et al., supra note 822, Introduction. 
899 The Economist, The Ungoverned Seas, 29 November 2014, available at http://www.economist.com/news/middle-

east-and-africa/21635049-waters-around-somalia-are-calmer-piracy-west-africa-rising.  
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fundamental principle of respecting states’ sovereignty. Indeed, in both regions many of the 

attacks continue to take place in territorial waters and international cooperation is often 

hampered by states’ unwillingness to allow for any action that, in their view, could negatively 

impact their sovereignty.  

Yet, the lessons learnt in the successful combat against Somali piracy can and should 

serve to address piratical activities elsewhere and, more generally, other challenges posed to the 

international community. Thus, for example, the experience gained by NATO and EUNAVFOR 

in combating Somali piracy and in collaborating one with the other in that domain will certainly 

be useful in their recently-launched operations against the smuggling of migrants in the 

Mediterranean (EUNAVFOR MED Operation Sophia and NATO Sea Guardian).900 From a 

broader perspective, the creation of collaborative models based on a pragmatic, horizontal, 

holistic, and inclusive approach can and should guide future international undertakings. No less 

important, when tackling a new peril, the international community should first map all existing 

tools and mechanisms, identify the relevant actors that can contribute to the international efforts, 

and focus on coordination, interoperability, and centralizing the flow of information prior to 

creating new institutions and non-synchronized networks.   

                                                 
900 On Operation Sophia, established in 2015 with the aim of disrupting the business model of human smugglers and 

traffickers in the Mediterranean, see the description on the EU website at http://www.eeas.europa.eu/csdp/missions-

and-operations/eunavfor-med/index_en.htm. On NATO’s operation see Mark Landler & Rick Lymanjuly, Obama 

Tells NATO That ‘Europe Can Count On’ the U.S., NYTimes, July 9, 2016, available at 

http://www.nytimes.com/2016/07/10/world/europe/obama-at-his-final-nato-summit-meeting-acknowledges-

challenges.html?smprod=nytcore-iphone&smid=nytcore-iphone-share&_r=0 (reporting that “NATO’s maritime 

forces in the Mediterranean will be expanded and the operation renamed Sea Guardian, working in closer 

cooperation with the European Union’s efforts across the Mediterranean and its anti-smuggling efforts in the Aegean 

Sea”). On the importance on cooperation on maritime security issues between NATO and the EU see also NATO’s 

website at http://www.nato.int/cps/en/natolive/topics_70759.htm (“Cooperation with non-NATO partners, including 

other international organisations such as the European Union, is fundamental to efforts in the maritime domain”). 
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INTERNATIONAL COOPERATION IN COMBATING 

MODERN FORMS OF MARITIME PIRACY:  

LEGAL AND POLICY DIMENSIONS 

 
ABSTRACT 

In recent years, maritime piracy has reemerged as a serious threat to the international community, notably 

following the increase in piracy incidents off the coast of Somalia. Piratical activity has threatened the 

safety of navigation, the lives of seafarers, and the delivery of humanitarian aid.  

The international community rapidly engaged: International and regional bodies became directly 

involved, navies from various countries were dispatched, and new cooperative arrangements were 

formed. This resulted in a significant drop of Somali piracy attacks.  

The dissertation addresses the following overarching question: "What are the primary legal and policy 

characteristics of the paradigm employed by the international community to combat modern forms of 

maritime piracy?"  

The first chapter examines the definition of piracy under international law. The second chapter analyzes 

the duty to cooperate and the third chapter assesses the involvement of the United Nations Security 

Council in combating piracy. The fourth chapter examines the interrelation between an international and a 

regional response to piracy. The fifth chapter focuses on the pragmatic, efficiency-driven approach 

espoused by the international community in combating piracy off the coast of Somalia.  

The dissertation concludes with an overview of the main features of the counter-piracy paradigm. It 

submits that this paradigm marks an important step in the creation of a new international governance 

model, which comprises of a plethora of both state and non-state actors and is based on collaboration 

through non-hierarchical structures, seeking pragmatic solutions and challenging traditional practices that 

have governed international relations in the past.  
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INTERNATIONALE SAMENWERKING BIJ DE 

BESTRIJDING VAN MODERNE VORMEN VAN 

ZEEPIRATERIJ:  

JURIDISCHE EN BELEIDSDIMENSIES  

 
Samenvatting 

De laatste jaren vormt zeepiraterij opnieuw een ernstige bedreiging voor de internationale gemeenschap, 

getuige hiervan met name de stijging van het aantal piratenaanvallen langs de kust van Somalië.  

Piraterij is een bedreiging voor de veiligheid van de scheepvaart, het leven van zeevarenden en de 

levering van humanitaire hulp.  

De internationale gemeenschap reageerde snel: internationale en regionale instanties werden rechtstreeks 

betrokken, de zeemacht van verschillende landen werd ingeschakeld en er werden nieuwe 

samenwerkingsovereenkomsten gesloten. Een en ander leidde tot een aanzienlijke vermindering van de 

Somalische piratenaanvallen. 

In de onderhavige dissertatie staat de volgende overkoepelende vraag centraal: Welke zijn de 

belangrijkste juridische en beleidskenmerken van het model dat de internationale gemeenschap hanteert 

om moderne vormen van zeepiraterij te bestrijden?  

In het eerste hoofdstuk wordt ingegaan op de definitie van piraterij volgens het internationaal recht. In het 

tweede hoofdstuk wordt een analyse gemaakt van de plicht tot samenwerking en in het derde hoofdstuk 

wordt een beoordeling gegeven van de betrokkenheid van de VN-Veiligheidsraad bij de bestrijding van 

piraterij. In het vierde hoofdstuk wordt het verband onderzocht tussen een internationaal en een regionaal 

antwoord op piraterij. Het vijfde hoofdstuk is toegespitst op de pragmatische, op doeltreffendheid gerichte 

aanpak van de internationale gemeenschap bij de bestrijding van de piraterij langs de kust van Somalië.  

Tot slot van de dissertatie wordt een overzicht gegeven van de belangrijkste kenmerken van het model 

voor piraterijbestrijding. Gesteld wordt dat dit model een belangrijke stap vormt in de totstandbrenging 
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van een nieuw internationaal bestuursmodel, waarmee een groot aantal zowel overheids- als niet-

overheidsactoren gemoeid zijn en dat gebaseerd is op samenwerking via niet-hiërarchische structuren. 

Daarbij wordt naar pragmatische oplossingen gezocht en worden praktijken die in het verleden 

traditioneel in het kader van internationale betrekkingen werden gehanteerd, ter discussie gesteld. 
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