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5 Arbitration 

 

5.1 Arbitration: why Nura obtained a divorce while ‘Afaf did not 
A few weeks after our first meeting, Nura asked me to accompany her to a court 
session. When I arrived at the court premises at 9.30 I met the same hagib (baillif) 
who, without any prompting, told me that he would do his best to find me “khul‘ 
women” again. I took the stairs to the third floor where I bumped into ‘Afaf who 
took me to the place where Nura, her sister’s husband and Nura’s lawyer 
Muhammad were waiting for their turn just outside the courtroom.  

Nura’s lawyer appeared to be the husband of the daughter of Nura’s 
mother’s sister. He was living in Sharqiyya (governorate in Lower Egypt) and 
every time Nura had a court session he would take an early bus from Sharqiyya to 
Cairo. He told me how he had become her lawyer after another lawyer (the lawyer 
of her husband Mahmud) had cheated on her. He took a lot of money from her 
without ever registering her case in the Zananiri court. During a visit by Nura to 
her village, Muhammad had learnt about Nura’s divorce case. When she told him 
that her case had been in court for more than a year by then, without a single 
session being held, he got suspicious and urged her to check whether her lawyer 
had registered the case in the first place. When Nura checked the registers she 
found out that he had not. Thereafter Muhammad offered to become her lawyer. 
“Although I am specialized in criminal law, I decided to take on her case. What 
else could I do? After all she is one of my ’arib-s (family member) and for that 
reason I have to protect her from other lawyers of whom I am sure that ninety 
percent will laugh in her face” he said.  

I asked Nura whether she would be happy if her case was over after that 
day. “Of course, then I will be able to try to find a job in the Gulf,” she immediately 
replied. 
Since Nura’s case was the last one of that day, we decided to go outside and have a 
drink at the coffee house which was situated next to the court. Although ‘Afaf 
came with us, she looked depressed and I had the feeling that she was feeling 
excluded. Apart from that, her feelings could also have been motivated by the fact 
that her brother again did not show up in court with the fifty pounds which she 
needed to pay for the arbitrator of her husband. This arbitrator had been appointed 
by the court since her husband had not chosen an arbitrator. When we descended 
the stairs of the courts, an old lady in gallabiya asked Nura the way to the 
courtroom. Nura asked her what kind of case she was having. “Khul‘”, she replied. 
“So you have to go to the third floor,” Nura yelled at her after which her lawyer 
Muhammad summoned her to keep her voice a bit down. 
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At the coffee house Muhammad told me how he had travelled from 
Sharqiyya to Cairo earlier that week after the court had summoned them to appear 
for an arbitration session. Nura’s brother-in-law had joined them too in order to 
testify that Nura’s husband had divorced her many times in the presence of others. 
I asked Muhammad if he could explain to me what the returning of the dower 
exactly consisted of. He said that women should only pay back the mu’addam al-
sadaq (prompt dower). “What about the shabka and the furniture?” I asked him. 
“They should not pay that back, but I have to admit that many lawyers tell women 
to do so. You know, the problem with many lawyers is that ninety percent of them 
want to earn money without making an effort. As a consequence, they are too lazy 
to study the law carefully. Instead they rather rely on mouth-to-mouth information 
from other lawyers. Fortunately, Nura only had to pay back the prompt dower 
which only consisted of 0.25 pounds,” he said.  

Muhammad continued by saying that Egyptian law was not good: “For 
example, in the case of maintenance and alimony cases, the procedures take at 
least a year, even in cases where the judges and lawyers are doing their work 
properly. How will a woman eat in the meantime? And what about her children? 
Besides, if her husband has disappeared, how will she be able to locate him? The 
government presents Bank Nasser as the solution, but Bank Nasser only pays out 
maintenance and alimony to wives whose husbands work for the government. In 
other cases it will be impossible for Bank Nasser to deduct the alimony from his 
salary. But even in the case where the husband works for the government, the wife 
will only be entitled to a very small amount of his salary. For example, if the 
husband earns 1000 pounds a months, she will receive approximately 30 pounds 
per month. This is unfair. What adds to this is the fact that many husbands have a 
second job which, of course, is not included in his government salary,” he sighed.  

I asked him why Nura had chosen to file for a divorce by way of khul‘ 
instead of a regular divorce. “Of course, Nura could have opted for a regular 
divorce. However, a regular divorce takes approximately two years while a 
divorce through khul‘ only takes six months. So, what would you opt for?” he 
asked me rhetorically. We talked a little about Nura’s husband who was in prison 
and I asked his opinion on Nura’s husband having married a second wife just a 
few months prior to his imprisonment. “Well, you see, some people want to study 
more, some want to work more, and others want to have more sex” he said.  

In the meantime ‘Afaf was still sitting with us. She was not only looking 
depressed but also annoyed and again I had the feeling that she felt excluded. 
Nobody talked to her and she was not part of the conversation at all.  

After having finished our drinks we entered the court again. When it was 
Nura’s turn, she, her lawyer Muhammad and her brother-in-law entered the room 
of the judges while ‘Afaf and I had to wait outside. Only a few minutes later they 
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came out again. Nura looked happy. It was all over. Before I had time to ask one of 
them about the judges and the proceedings, Nura was pushing me down the stairs. 
The lawyer Muhammad was in a hurry too as he wanted to go home and when a 
bus passed in front of the main street he ran to catch it as a result of which I did not 
even have time to say goodbye to him. Nura’s brother-in-law excused himself too 
as he had to go back to work. I looked around for ‘Afaf but she had disappeared. I 
would never see ‘Afaf again.  

Nura did not seem bothered. She was so happy with the good news that 
she wanted to celebrate it and so she invited me to eat kushari with her on the other 
side of the street.143 I offered to pay but she declined it resolutely. After our lunch 
she used a public phone to share the happy news with a Christian friend and 
colleague who was living in Shubra, a woman whom Nura called Madame 
Jeanet.144 Madame Jeanet invited us for tea and we took a bus to her apartment. 
 
I was left with mixed feelings by the events of that day. On the one hand I was 
happy that Nura was able to obtain a khul‘ divorce after a last session of 
arbitration. On the other hand I felt sorry for ‘Afaf. Not only had she left without 
saying a word, but where her situation had resembled Nura’s in the beginning, 
now the contrast between them could not have been bigger. First, ‘Afaf was not 
able to pay for a lawyer. Second, since her brother repeatedly did not show up to 
pay the court the fifty pounds for ‘Afaf husband’s arbitrator, the proceedings of 
her case were constantly postponed. Later, I learnt from the hagib that the judge 
had closed her case a few months later in May 2004 on the grounds that he could 
not accept it if she did not go through the required arbitration sessions. If she still 
wanted to divorce her husband, she had to file for a divorce through khul‘ again. 
Where Nura had overcome the obstacle of paying 50 pounds for the arbitrations 
sessions, Afaf had not. I remember finding it strange that in cases where husbands 
are unwilling to arrange for their own arbitrators, wives are summoned to bear the 
financial consequences. It led me to conclude that there was not only an emotional 
facet to the case, the financial concerns were as decisive.  

In what follows I elaborate on the role of arbitration, both at the state level 
and inside the court premises. I show why state provided arbitration became an 
increasingly important issue for the government and how state provided 
arbitration is applied to by those who are supposed to implement it: judges and 
professional governmental arbitrators.145  

                                                 
143 Kushari is a typically Egyptian dish made of pasta, rice, fried onions and tomato sauce. 
144 The Zananiri court is located in Shubra, one of the largest as well as one of the most densely 
populated areas in Cairo. It is also home to a large number of Christian Copts.  
145 In chapter 7, I elaborate on the question as to whether the growing importance of governmental 
arbitration reflects a decreasing ability of “the family” to reconcile a couple living in disharmony. 
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5.2 Arbitration in the new family court: the state and judges 
Where the government’s eagerness to introduce divorce by way of khul‘ in 2000 
does not automatically mean that judges will implement the reform according to 
the wishes of the government, the same applies to the much-desired introduction 
of a new family court by the government in 2004 and the functioning of one of its 
main attributes, arbitration. Are judges willing to implement extensive arbitration 
in their courts? Before providing an answer to this question, I first describe the 
situation before the introduction of the family court in October 2004. 

In January 2000, during the heated debates on khul‘, the People’s Assembly 
succeeded in extending the arbitration period from sixty to ninety days.146 Some 
MPs were of the opinion that in this way it could be verified if a woman really 
insisted on having a divorce, given that women were very impulsive and might 
apply for khul‘ only to regret it later. According to the majority of the judges I 
interviewed, however, arbitration does not make women change their mind since 
most women who come to court to ask for any type of divorce have already been 
through a long period of attempted arbitration. In such cases, parents, brothers and 
sisters, friends, even neighbours and children, have all tried to prevent the marital 
breach. When a woman goes to court, it signifies that she is determined to divorce 
her husband. Even if she were to change her mind, it would be very humiliating 
for her husband to accept her back since, by going to court, his wife had in fact 
publicly announced the end of their marriage.147 Seen in this light, it is ironic that 
some judges at the Zananiri Court in Cairo chose to raise fees for cases in which 
the court has to appoint one or more arbitrators.  

In general, the judges leave it to the spouses living in disagreement to 
choose one arbiter from either side. However, if one of the parties does not put 
forward an arbiter, the court appoints one.148 Whereas the arbitration process was 
free of charge in the beginning, it gradually became more and more expensive, at 
least in Cairo. In the case where a woman’s husband did not choose an arbitrator 
from his side, she became obliged to pay the costs of the arbitrator appointed by 

                                                 
146 Article 20 of law No. 1 of 2000, second section, states: “The court shall not rule for divorce through al-
khul‘ except after trying to reach reconcilement between the two spouses, and after delegating two 
arbitrators to continue attempts at reconcilement between them, within a period not exceeding three 
months….” 
147 In the seventies, judges in the Zananiri Court in Cairo also stated that cases of arbitration were rare 
and hard to implement (Zaalouk 1975, 145). 
148 This is in line with article 19 of law No. 1 of 2000, first section, which states: “In forced divorce 
actions wherein the law necessitates delegating two arbitrators, the court shall charge each of the two 
spouses to name an arbiter from his/her own kindred, as much as possible, at most in the following 
session. If either spouse neglects to appoint his/her arbiter or fails to attend that session, the court shall 
appoint an arbiter therefore.” 
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the court. According to some lawyers interviewed, the amount due to be paid 
differs from judge to judge and from case to case. Some judges charge a woman 
nothing while others might charge her thirty, or fifty or even one hundred pounds, 
depending on whether they think she has good reasons for the divorce. The judges 
decided to opt for this strategy because they wanted to put a stop to what they 
perceived to be the large number of women filing a khul‘ divorce in the Zananiri 
Court.149 Although the judges were of the opinion that arbitration sessions were 
just a formality, they nevertheless managed to turn arbitration into a financial 
obstacle for women from poor economic backgrounds, such as ‘Afaf. What adds to 
this is one observation in the Zananiri Court in which the lawyer Amal150 and I 
witnessed how one of her clients, who had requested a divorce by way of khul‘, 
was asked by the judge to bring forward her arbitrator. Her brother, in a gallabiya 
which clearly showed his lower class background, stepped forward and presented 
himself to the judge as her arbitrator. Without explaining, the judge told the 
woman that her brother could not act as her arbitrator. Instead he told her that the 
court would appoint both her and her husband’s arbitrator. Although Amal’s 

                                                 
149 The preliminary findings of statistics collected by the Association for the Development and 
Enhancement of Women (ADEW) show that 1695 khul‘ cases were filed in Cairo’s Northern division 
between 1 April 2002 and 31March 2003. In Cairo’s Southern division 856 khul‘ appeals were made 
during the same period. The total number of khul‘ appeals made during this period is therefore 2551. 
However, since I do not yet have the number of regular divorce cases filed in the Zananiri Court, I am 
unable to accurately estimate the relative weight of khul‘ cases in Cairo. However, other (older) statistics 
show that in the governorate of Cairo 2695 khul‘ appeals (1751 in the Northern and 944 in the Southern 
division) were made in the period between 31 March 2000 and 31 March 2001. The same period 
witnessed 2509 regular divorce cases. In the period between 1 April 2001 and 31 March 2002, 2740 khul‘ 
cases and 2367 regular divorce cases were filed in the governorate of Cairo. For the latter statistics, see 
Azza Soliman and Azza Salah (2003, 18-9). The numbers show that khul‘ cases take up around 50 
percent of all the divorce cases which women file in the courts in the governorate of Cairo. While 
showing that the relative weight of khul‘ cases is quite high, it cannot be concluded from these figures 
that the total number of divorce cases has increased (or decreased).  
In this light it is also interesting to compare the Egyptian case with the Pakistani one. In Pakistan khul‘ 
divorces were introduced in the 1960s. Almost forty years later, khul‘ is the most common form of 
divorce used by Muslim women in Pakistan and still the number of khul‘ cases is rising rapidly. 
However, khul‘ is not a woman’s only option. The 1939 Dissolution of Muslim Marriages Act (DMMA) 
provides nine grounds for a judicial divorce which will entitle women to keep their right to the deferred 
dower and alimony during the ‘idda period. However, court procedures are slow and in many cases a 
divorce case can take many years after which a woman is not even sure she will obtain a divorce. For 
this reason most women are advised to resort to khul‘ (She, December 2004, 265). This practice has 
become so common that when a lawyer was asked about the judicial divorce, she did not even know 
what the judicial divorce entailed. 
150 Amal works as a lawyer in an office which offers women free legal assistance. This office is part of 
the Egyptian NGO The Egyptian Center for Women’s Rights (ECWR). I often accompanied Amal on her 
visits to the courts in the mornings. In the afternoons she would go back to the office to prepare the 
court cases for the next day and to register women who dropped by in the office and who wanted to 
apply for a divorce. I frequently accompanied her to the office in order to interview these women.   
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facial expression did not reveal any emotions, back in the office she was furious 
when she told her colleagues what had happened.  

All in all, one cannot escape the impression that although judges do not take 
arbitration seriously as part of their duty, they nevertheless use it to make it 
difficult for women to obtain a divorce through khul‘. Notwithstanding this reality, 
the government decided to raise a new Family Court system in October 2004 of 
which its main task was to become a place of arbitration for couples living in 
disharmony. In addition it was also claimed that arbitration would be free of 
charge.151 Was the court to become a women-friendly place after all? 
 

5.3 The new family court: international donors and the Egyptian 

state 
 
“One notices that at intervals of five years, whenever the convening of a United Nations 
World Conference on Women is seen on the horizon, a wave of family reform proposals is 
awakened inside Egypt” (Shaham 1999, 481). 
 
Nearly five years after the introduction of the khul‘ divorce in January 2000 and the 
United Nations World Conference on Women in April 2000 as well as Egypt’s 
evaluation in the 2001 CEDAW report, a new Family Court started running in 
October 2004, a few months prior to the 2005 World Summit. At the summit a large 
number of world leaders reaffirmed the need to keep gender equality at the top of 
the development agenda (www.unfpa.org/icpd, 23 November 2006).152 Rather than 
being a place for issuing judgments and orders, the new Family Court of October 
2004 was meant to look into the social realities of families in distress and attempt, 
through arbitration, to solve their problems in an amicable way. For this purpose, 
each court was to appoint two experts, one a social worker, and the other a 
psychologist, including at least a female expert, who would try to solve all marital 
disputes amicably before a case was brought in front of a judge. If the experts were 
to fail in reaching a settlement within a period of fifteen days, the case would be 
brought in front of a competent family court within at most seven days (article 8 of 
                                                 
151 Al-Sharmani, who works as a researcher at the Social Research Center of the American University in 
Cairo, and who did research into the new Family Courts in Egypt, told me that women still pay for the 
arbitration sessions, even after the establishment of the new Family Court. Often this amount consists of 
two times fifty pounds: fifty pounds for the woman’s arbitrator and 50 pounds for her husband’s 
arbitrator (Cairo, 10 April 2007).  
152 In June 2000, at the United Nations General Assembly Special Session on Beijing +5, the governments 
agreed to bring together in 2005 all parties involved in the Beijing Platform for Action. Later, however, 
it became clear that the UN was not yet committed to having a fifth high level World Conference on 
Women (WCW) in 2005 as the possibility of convening regional meetings instead was also taken into 
consideration (www.wicej.addr.com, 23 November 2006). Since I have not been able to find information 
on this 2005 Conference, I assume that the Conference was not held.  
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law 10/2004). During the trial, a family court judge would again offer the relevant 
woman another attempt at arbitration (the one which they also used to offer her 
before the introduction of the new family court). As a result of the introduction of 
the new family court, women now have to go through two periods of arbitration 
instead of one. All in all, the period of arbitration is extended by fifteen days. 
Apparently the government set out to tackle the problem of marital conflicts by 
offering more professional arbitration. The question arises as to why it felt 
compelled to do so.  

First of all, economic interests seem to have played an important role. The 
fact that ordinary Egyptian citizens overwhelm the court with divorce and other 
personal status cases has obstructed a smooth proceeding of court cases.  This 
frustrates (international) business interests since it takes a long time for their court 
cases to be issued a ruling, “…From the perspective of business actors, the courts 
are probably too responsive to non-elites” (Brown 1997, 221). In order to relieve the 
overburdened Egyptian courts, procedural reforms are believed to form a good 
solution. Among other things these procedural reforms focus on institutional 
changes such as the establishment of arbitration boards (Brown 1997, 194).   

Apart from (inter) national business groups exerting pressure to speed up 
litigation, there was a second economic facet to the case which I became aware of 
after a friend of mine told me that USAID had hired him to translate documents 
and questionnaires concerning the new Family Court from Arabic into English. 
According to him USAID was a main contributor to the development of the new 
family court as it wanted to provide the technical applications the new court was 
going to need.153 In June 2005, when USAID started looking for contractors who 
could monitor the development of the new family court, a “statement of work” 
paper was circulated in which USAID mentioned that: “The USAID program will 
work with the Ministry of Justice in supporting implementation of selected aspects 
of the new Family Court Law (FCL). The program will assist in strengthening the 
capacity of the family justice system to mediate family disputes, in increasing 
access to information on family legal services, and in establishing a management 
information system on mediation services and results.” Eight years earlier, in 1997, 
Brown already noted that USAID had shown interest in supporting the court 
system with technological assistance, “…including a computerized case-tracking 
system” (1997, 194). The USAID paper further stated that: “USAID is the principal 
donor engaged in supporting implementation of the FCL at this time.” In this light 
it is interesting that: “After the Camp David agreement, the USAID mission at 
Cairo became the biggest office of US governmental aid in the world” (Otto 1995, 
109). One cannot help wondering to what extent this extensive financial donor 
involvement in domestic affairs encouraged the Egyptian government to set up a 

                                                 
153 Private conversation, Sep. 27, 2004, Cairo. 
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family court system although it must have known that judges do not take serious 
arbitration as part of their job.  

An answer might be provided by looking into the case of Rwanda. In the 
case of Rwanda, Oomen concludes that donors see judicial aid as a neutral form of 
aid which explains why they decided to focus so strongly on ‘doing justice’, as 
opposed to other forms of assistance (2005). At the same time she points out that 
the implementation of this philosophy is not always without danger since 
governments of developing countries often have a double agenda. They adopt the 
language of gender, good governance and popular participation in order not to 
alienate themselves from the international community on which they depend for 
financial help (in the case of Rwanda donor help accounts for nearly half of 
Rwanda’s GDP) while at the same time they pursue their own political agenda. 
Oomen warns that as justice becomes more and more important to the 
development project, there is a real danger of losing sight of the original purpose 
of this industry. This, she claims, is exemplified by the fact that in the case of 
Rwanda, a large majority of the Rwandan people do not see the trial of genocide 
suspects as a main priority. Instead these people’s main priority is an improvement 
of their living conditions (Uvin, cited in Oomen 2005).  

In the case of Egypt, it is not unlikely that the introduction of the new 
family court had the effect of hitting various birds with one stone. First, by 
introducing arbitration before divorce, the Egyptian government accommodated 
business participants whose interests served that of the government as well. 
Second, in light of the upcoming UN conference on Women in 2005 as well as the 
2005 World Summit, the Egyptian government could now prove to its international 
donors that it had introduced pre-court mediation programmes. These 
programmes would not only unburden the heavy workload of the courts in 
general and that of the Personal Status Courts in specific but which would 
simultaneously serve as another step to improve the rights of women. Since it is 
often claimed that US aid mainly goes to two countries, Egypt and Israel, it is not 
difficult to understand that the Egyptian government was eager to introduce a new 
Family Court and cash the donor money.  

Third, for the opponents of the khul‘ law, on the other hand, it could 
present the introduction of the family court as a form of compensation for the 
introduction of the khul‘ divorce since the freedom which women were given by 
the introduction of this no-fault divorce were curtailed by the fulfilment of yet 
another condition. By requiring a second session of mediation before divorce, the 
government launched a campaign against the internationally and domestically 
objected way of handling women’s divorce cases as well as a retreat from 
“Western” divorce on demand (khul‘) of which the latter had been strongly 
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opposed by society. Mediation before divorce was an effective compromise as it 
could be presented as being both in line with Egyptian and Western culture.154  

At least, this was how it looked like on the surface. In reality, however, this 
governmental type of mediation differs from Western mediation since mediation 
in the donor countries (in this case the United States) serves to give both men and 
women time to reflect on their marital problems and their wish for divorce, while 
in Egypt, this condition is only imposed on women. Men who take the initiative to 
divorce apparently do not need time to reconsider their decision, something which 
was also strongly criticized by Human Rights Watch (2004, 26).155 Although one 
could argue that the ‘idda period serves to give the husband a chance to rectify the 
situation, we have already seen in the last chapter that in some cases men such as 
Nura’s husbands uttered the divorce formula at whim, often when feelings were 
running high, during an argument for example. The previous chapter also showed 
that women were often accused of filing for khul‘ in order to marry a second 
husband while in reality a significant number of cases showed that often husbands 
literally ran away from their marital responsibilities, often because they felt 
attracted to another woman. In such cases husbands sometimes divorced the first 
wife, in other cases they simply left her and/ or refused to divorce her.   

Moreover, not only did the governmental type of mediation differ from 
western forms of mediation, it also differed from Egyptian forms of mediation, at 
least from formal mediation as is customary in Upper Egypt and in which so-called 
local councils play an important role. A first difference is that reconciliation 
through these local councils in Upper Egypt is always carried out by men. The 
same applies to the disputing parties involved. If a party in a case is a woman, she 
is represented by one of her male relatives (Korsholm Nielsen 2003, 64-7). Apart 
from these official local councils, Korsholm Nielsen also mentions how groups of 
leading men in the community intervene in minor disputes such as those between 
spouses and neighbours (ibid, 64). Again, we see how only men lead the attempts 
at reconciliation while in the case of government appointed arbitrators at least one 
is female.156  

                                                 
154 In an article on divorce and mediation in China, Huang also shows how the Chinese government 
under Mao in the early sixties tried to seek a compromise between the old-style of divorce (in which it 
was nearly impossible to divorce) and the communist parties’ wish to introduce a form of unilateral 
divorce. By introducing mediation before divorce it was able to appease “traditional” society while at 
the same time being able to pursue the parties’ philosophy (2005)  
155 The recent reform of the Moroccan Family Law (2004) makes it compulsory for both men and women 
to undergo arbitration in cases where one of the parties expresses the wish to divorce (Buskens 2006, 
66). 
156 In this light it merits note that in Palestine religious mediators in general and religious female 
mediators in particular started to play an important role in informal dispute settlement after classical 
conflict resolution mechanisms, which were based on kinship were affected by spatial and social 
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With regard to both the local councils and the more informal types of 
reconciliation, Korsholm Nielsen mentions that not only the interests of the couple 
are at stake. But by intervening, arbitrators want to make sure that a minor dispute 
does not evolve into larger and more violent cases which could be a threat to the 
wider community (ibid). This, then, constitutes another difference with the 
governmental style of mediation where, as we will see later, the couple’s emotional 
relationship is emphasized as the basic element of marriage. Finally, there is a last 
difference which should be mentioned. Where arbitrators in Upper Egypt do not 
receive any formal training in the field of conflict resolution and are not paid for 
their work, the government appointed arbitrators are graduates in the field of 
sociology or psychology and are paid for their work.  

My reasons for focusing on conflict resolution in Upper Egypt, rather than 
to other forms of dispute settlement, in the urban context of Cairo for example, is 
related to the fact that people, involved in the establishment of the new Family 
Court, told me that the way in which Upper Egyptians settle disputes, had served 
as an example for the new Family Court.157 This should not surprise us, since 
conflict resolution is, in the words of Korsholm-Nielsen, “…a central characteristic 
of Upper Egyptian society and Upper Egyptian identity” (2003, 63).  

Hence, the new form of state-provided-arbitration deviates from both 
“Western” and “Egyptian” forms of arbitration since it is the result of a complex 
interaction between international and domestic forces in which the Egyptian 
government, just like in the khul‘ case, tried to walk the thin line between staying 
in favour with the donors while at the same time trying not to confront its 
domestic opponents too much.   

  

5.4 The new family court: judges 
Although the law makes it compulsory for judges in Egypt to offer marital 
arbitration, we have seen that the majority of the judges interviewed do not see 
arbitration as an important part of their duty. With this in mind, it would be 
interesting to see to what extent the implementation of the new family court, 
which offers family dispute settlement as a main priority, changed judges’ point of 
view regarding arbitration. 

The Egyptian state took its task seriously in attempting to help to solve its 
citizens’ marital disputes in an amicable way. In the summer of 2004 all judges in 
the country were called to follow a course given by the Centre for Judicial Studies 
in Cairo in preparation for their roles as judges in the new family courts. The 

                                                                                                                            
fragmentation of the Palestinian territories. These female mediators who have a religious and educated 
background present themselves as sub-mediators to male religious leaders (Shehada 2006, 34-5). 
157 For more information on dispute settlement in Cairo and the town of Port Said, Lower Egypt, see 
Drieskens (2006) and Hegel-Cantarella (forthcoming), respectively.  
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whole enterprise created an enormous logistic challenge as accommodation and 
transport had to be found for hundreds of judges from all over the country. 
Sociologists and scholars from other disciplines from Cairo and Ain Shams 
University trained judges in the field of arbitration, family life, and the sociology of 
marital problems.  

After my return to Cairo in May 2005, I managed to meet some judges and 
ask their opinion on the new Family Court. One of them, Yusuf, judge in the 
Zananiri Court, told me that the social experts were doing a fine job and that due 
to their attempts at arbitration around twenty percent of the cases did not appear 
in front of a judge.158 One of the other judges (personal status cases are always 
chaired by three judges) did not fully agree as he was of the opinion that the new 
Family Court does not relieve judges from their heavy workload, although it does 
save women a lot of time since they no longer need to travel from court to court in 
order to obtain a ruling in different cases.159 Another judge in the court of Masr al-
Gadida, Cairo, was of the same opinion. To him the Family Court had not made a 
difference. The number of cases which he had to handle was still the same. 
According to him this was due to the fact that the new social experts only managed 
to reconcile one or two percent of the cases. “Look, today I still had sixty cases and 
five tahqiq (investigation) cases. Nothing has changed,” he said as he was pointing 
at a huge pile of files which the katib was trying to store in a big bag at the end of 
the court session.160 Apart from judges, some lawyers also complained about the 
heavy workload and how it had even increased after the introduction of the Family 
Court.  

These fieldwork data seem to indicate that although some judges are 
pleased by the workings of the new Family Court, others whom I have spoken to 
do not consider the new court to be a significant improvement. These judges still 
tend to regard the arbitration sessions as a formality, something which they simply 
have to do. Although the judges’ course, which they had followed less than a year 
before was supposed to make them more aware of the socio-economic reasons 
which are behind women’s wishes for divorce, I found it strange that Judge Yusuf 
always answered the questions which I had in this regard in formal legal terms. 
For any further sociological questions, he always urged me to talk to the 
sociological experts. He said that judges in court do not ask for women’s reasons. 
Later, after I attended a few of his court sessions,161 he would always say the same 

                                                 
158 Visiting the Zananiri Court, 23 May 2005. 
159 Visiting the Zananiri Court, 30 May 2005. 
160 Visiting the court in Masr al-Gadida, 26 May 2005.  
161 As I mentioned in the introduction, personal status sessions are not open to the public (Agrama 
forthcoming). This judge was the only judge who allowed me to attend his court sessions. Since I met 
him during a short fieldwork period in May and June 2005, I was only able to witness four court 
sessions. 
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whenever I asked him about women litigants’ backgrounds: “I do not know, as 
you have seen [during the court sessions], we do not ask for her reasons. It is 
enough that she claims that she hates living with him. Why she hates living with 
him is something private.162 We do not want her to confess in front of a judge that 
her eye is on another man,” he once said.” 163 In short, on the basis of these and 
other interviews I was not under the impression that judges’ behaviour towards, 
and their understanding of, women’s litigants’ cases before and after the 
introduction of the family court had really changed.164 In fact, Judge Yusuf’s swift 
remark to the effect that he did not want women to confess in court that their eye is 
on another man, indicates that he had formed an idea as to why women apply for a 
khul‘ divorce but that he considered himself to be bound by the law, a law which 
does not give him much room to investigate a woman’s reasons for divorce.   

In chapter 4, I already referred to this formalistic attitude of judges when I 
remarked that whatever judges’ personal opinion on khul‘, they still adhere to the 
law afraid of having their case overruled in a court of appeal. Only in those cases 
where the law gives them leeway for own interpretation, will they try to make it 
difficult for women to obtain a divorce by way of khul‘. In this light, the remark of 
Monika’s translator, Mahmud, is interesting. When we first met Judge Yusuf in the 
Zananiri court in May 2005, Monika asked the judge several questions concerning 
her research on polygamy which Mahmud translated for Monika. After we left the 
judge, Mahmud said to me: “I have the feeling that in Monika’s case the judge was 
dictating from a textbook.” I replied by saying that I had felt the same when the 
same judge had answered my questions earlier that morning.165  

On another occasion a judge at the court in Masr al-Gadida, Cairo, also 
told me that he thought it problematic that most women who come to court want a 
divorce for the wrong reasons. According to him many simply want to marry 
another man, a man with more money for example. In such cases there is not much 
a judge can do since he is not allowed to open an investigation. “In the end,” so he 
said, “a judge has no other choice but to give a woman a khul‘ divorce.” “Of course, 
he can try to reconcile them, once, twice, maybe a third time but in case the woman 
simply refuses the arbitration, there is nothing left he can do.” “This” he said, “is 
not good.”166 

                                                 
162 This is in stark opposition to muHāmī khul‘ in which the lawyer Badr does everything he can to 
convince the judge of Rasha’s good reasons for divorce.  
163 Visiting the Zananiri Court, 16 May 2005. 
164 Al-Sharmani notes that judges are supportive of the arbitration office, in theory at least. In practice, 
however, six out of the eight judges interviewed did not find the arbitration reports helpful and they 
did not depend on it for background information about the conflict and the litigants in any substantive 
way (2008, 28).  
165 Zananiri Court, Cairo. 14 May 2005. 
166 Visiting the court in Masr al-Gadida, 26 May 2005.  
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Apart from the fact that these and other experiences taught me that judges 
do not easily deviate from the law, I found it interesting that their formalistic 
attitude to the law was expressed by the language which the judges used. In their 
communication with me, judges often used Standard Arabic instead of Egyptian 
Arabic. Apart from judges, other legal practitioners also frequently resorted to 
Standard Arabic when I interviewed them. In this respect it is interesting to 
consider the following case. In 2003, when I was visiting a friend’s father who was 
a lawyer, the friend got a little bit agitated by his father answering all my questions 
in Standard Arabic, a language which I found difficult to understand. He urged his 
father to reply in colloquial Egyptian Arabic since he thought that would be much 
easier for me to understand. This proved to be extremely difficult for the father 
and he could not help but switch to Standard Arabic every now and then. When 
my friend drove me home after the interview he explained that this is how it works 
in Egypt. People simply memorize things and when you ask them a question about 
their field of specialization, they will give you a standard answer which comes 
straight from the textbooks.  

Due to the fact that I was only able to attend four personal status sessions 
in the Zananiri court in Cairo, I do not have a clear idea as to whether judges also 
use Standard Arabic in their communication with litigants. At least Judge Yusuf 
did approach litigants in a formal and strict way, among others by communicating 
with them in Standard Arabic.167 As a result, two things are accomplished. First, 
women are not given much room to express their reasons for divorce and second, 
judges are hardly interested in exploring women litigants’ socio-economic 
backgrounds and how this background might influence their decision to file for a 
divorce through khul‘. 

There are probably two things which explain the construction of a formal 
and strict relationship between this judge and his litigants. First is the fact that 
Judge Yusuf could hardly have viewed himself as a member of the community his 
litigants were coming from. Not only was he living outside Cairo (in a town in 
Lower Egypt), but with Cairo counting approximately 15 million inhabitants who 
are divided over a few legal districts only, it is very unlikely that judges have any 
connection to the communities that their litigants are coming from.168 Second, as 
indicated earlier, judges seem to be orientated to procedural correctness which is 

                                                 
167 This also transpires in Hill’s study on the Egyptian legal system of the 1970s, where judges pose very 
short questions and expect litigants to provide very short answers (1979, chapter 3). Hill, however, does 
not mention whether judges approach litigants in formal Standard Arabic or the more informal 
Egyptian Arabic.  
168 According to Al-Sharmani, this seems to be different with regard to judges who work in rural 
communities (2008, 36). The same applies to Palestine and Malaysia where lower court judges often are 
familiar with community norms and customs and view themselves as members of the community 
(Shehada 2005, 148; Peletz 2002, 70-6). 
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exemplified by the fact that Judge Yusuf apparently deemed it important to 
reiterate a few times to me that he, as a judge, does not ask a woman who is 
applying for khul‘ to explain her reasons for divorce (see also 4.5). And indeed, 
whenever I attended his court sessions, I never heard him ask women to explain 
her desire for divorce (although he too was clearly under the impression that 
women wanted to divorce in order to marry another man). To the contrary, in 
court I always witnessed how he often interrupted both litigants and their lawyers 
when he was of the opinion that they were not providing a straight and short 
answer to his question (see also footnote 157) while much time was sacrificed to 
make sure that the right documents were submitted by his litigants and their 
lawyers. In a study on Family Courts in Egypt, Al-Sharmani even claims that 
“…judges devote much less time to hearing from lawyers and litigants and 
interacting with them than they do to the process of ensuring that all procedures 
have been fulfilled by closely reviewing the submitted documents” (2008, 48). This 
way of handling court cases does not give women litigants much leeway to explain 
their reasons for divorce.  

Instead of being a place for issuing judgements, the new Family Court was 
meant to look into the social realities of couples with marital problems and try to 
solve them in an amicable way. This required judges to change their formalistic 
attitude and to maintain an open and unprejudiced attitude toward women 
litigants. The national judges’ course which judges had to follow was meant to 
make them more aware of the social and economic factors underlying women’s 
reasons for divorce. Yet, judging from the fact that Judge Yusuf repeatedly made it 
clear that: he could not answer our questions about women’s socio-economic 
backgrounds; let alone to what extent it influenced their reasons for divorce; that 
he did not want women litigants to confess in court that their wish for divorce was 
motivated by the desire to marry another man; that he used the formalistic 
language of Standard Arabic to communicate with women litigants and their 
lawyers; that he always cut short women and lawyers who tried to provide a 
background to their cases- I tentatively conclude that the new Family Court has 
not changed judges’ perception and treatment of women.  

In a study on gender and Islamic law in Ottoman Syria and Palestine, 
Tucker shows that flexibility (in opposition to the fixity of a codified legal system) 
and judges’ legal discretion work to women’s advantage (1998). Al-Sharmani also 
claims that one of the main problems behind the new Family Court is its heavy 
procedure-oriented approach towards the implementation of the law (2008, 57). 
According to her, it is of paramount importance to have specialized and 
experienced judges who have a comprehensive and critical understanding of the 
laws that they are implementing and who adopt a less literal interpretation of the 
law (ibid). Nevertheless, with regard to khul‘ we should also take into account that 
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the main idea behind the “khul‘ law” is that that women can divorce unilaterally 
without having to state their reasons for divorce and without being dependent on 
the judgement of a judge . The new Family Court, however, seems to turn the 
rationale behind khul‘ upside down by submitting women to a form of arbitration 
in which they have to state, explain and justify their reasons for divorce. In theory 
at least, as we have seen that the judges I have spoken to still approach khul‘ cases 
in a formalistic way. It would, of course, be interesting to see whether or not the 
first group of female judges, who were appointed in 2007, use the same approach 
as their male counterparts. In what follows, however, I analyze whether male 
judges’ formalistic attitude applies to professional arbitrators as well. 
 

5.5 The new family court: professional arbitrators 
Apart from judges, arbitrators too play an important role in implementing the 
regulations of the new family court. Appointed through the Ministry of Social 
Affairs from 2004 onwards, social experts are especially considered by the 
government to fulfil an important role in arbitration. To illustrate the process of 
marital mediation in the new Family Court and the attributes of arbitrators, I 
consider the following mediation cases in the Zananiri court in Cairo, which are 
based on 4 meetings I had with two arbitrators in the Zananiri court in Cairo.   

Shortly after Judge Yusuf had recommended Monika and me to take 
counsel with the social experts of the Zananiri court on women’s socio-economic 
backgrounds and their reasons for divorce, we went back to the Zananiri court in 
order to try to arrange for a meeting with them. It was easy to find their office, as it 
was located next to the courtroom which Judge Yusuf was always chairing on 
Mondays. The two experts, one social and one psychological, were very friendly. 
The social expert was Hisham, a friendly and good laughing man in his fifties who, 
at the time, was working on a MA in sociology. The psychological expert Fatin, a 
woman in her late forties who held a degree in psychology, was friendly too albeit 
more timid. She told us that ustaz Hisham was doing a fine job as he was able to 
settle marital disputes in approximately sixty-five out of a hundred cases. I 
remember being surprised when she elaborated on that by saying that of these 
sixty-five cases most of them end up in a consensual divorce (through ibra’) while 
in a small number of cases couples were reconciled through sulh.169 “It is the same 
deal, in both cases [khul‘ and ibra’] the wife will lose her rights but a divorce 
through ibra’ will save her time and money,” Fatin finished after which Hisham 
immediately continued by saying that women who are around the age of twenty-
five are responsible for most marital problems as they are not mature enough to 
shoulder marital responsibilities. “They behave as children and, at the first sign of 

                                                 
169 I will return in more detail to the issue of consensual divorce through ibra’ in 6.5. 
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trouble, they go back to their parents and ask them to solve their problems. Often 
these women have a negative image of their fathers, something which they project 
on to their husbands. Around the age of thirty it is men who account for most 
marital problems,” Hisham said. After this short psychological introduction into 
the reality of marital disputes in Egypt, Hisham invited us to come back next 
Monday in order to witness a few arbitration attempts.  

“The breakfast story”170 

On Monday, Monika, translator Muhammad and I went to the Zananiri court in 
order to meet Hisham and Fatin again. Between 9 and 9.50 we witnessed how 
Hisham tried to convince a young man, a doctor at Ain Shams University who 
married nine months ago, to treat his wife with more respect. The man was 
accompanied by his older sister and a quiet old man whose identity remained 
unclear to me. Three months after the wedding his wife had run away and gone 
back to stay with her mother. He told Hisham that she was too demanding. “For 
example, she wants me to spend more time with her, but on Thursday and Friday 
evening I am always at home!” he exclaimed. Later, the young man’s lawyer 
entered the office. He explained to Hisham that he was both his lawyer and a 
family member. “I do not only speak as his lawyer but also as a family member 
who speaks in the name of love,” he said. He continued by saying that his nephew 
had told him that he wanted to have his wife back but not by force. He wanted her 
to return by her own free will and for that reason he had advised him to file a ta‘a 
ordinance in order to pressure her to return home. The lawyer continued and said 
that she had quite a lot of demands most of which came from her father who 
demanded his son-in-law to do all kinds of things for his daughter, while the son-
in-law was busy with his work as a doctor. The young man added that since he 
works a lot he thought that it was more than reasonable to expect her to run the 
household. “But even asking her to make a cup of tea in the evening is too much,” 
he complained.  

After having listened to the husband and the lawyer, Hisham surprised 
everyone by telling them that he did not really see the problem: “It is only a 
problem of food and drinking. So, if she feels tired in the morning and does not 
want to make your breakfast, tough luck!” he said. Except for the older man who 
kept quiet, nobody in the room agreed with Hisham. Fatin told Hisham that the 
wife’s behavior was not acceptable. The older sister of the husband took Fatin’s 
side and told Hisham that it was unreasonable that her brother paid for everything 
and that his wife was not even prepared to run the household in return. “Above 
all, she even pushes him to take a housekeeper,” she said in surprise. “You just 

                                                 
170 Visiting the arbitration office of the social experts. May, 22. 2005, Cairo. 
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have to talk with each other,” Hisham said. “No marriage comes without 
problems, isn’t that true Nadia?” I confirmed shyly.  

Then Hisham, whose English was not very good, suddenly changed from 
Egyptian Arabic into rather fluent English and said something to the effect that: 
“And this is why we are having this open discussion now. We need an open 
discussion which allows every individual involved to express their opinion and to 
get things off their chest.” After this intermezzo in English, he returned to speak 
Egyptian Arabic and introduced Monika and me to the others, also because the old 
man wanted to know who we were. The old man was really very genuine and 
when he helped Hisham with preparing us tea with mint, he expressed his positive 
feelings about Hisham. “He really knows how to solve problems,” he told me. In 
the mean time the older sister of the husband and Fatin had formed a separate 
discussion group. Later Fatin told me that the sister of the husband did not 
approve of her sister-in-law at all. She explained to Fatin that her brother had first 
filed a ta‘a ordinance after which his wife had replied by filing a nafaqa and khul‘ 
lawsuit. This was her way of opposing the ta‘a ordinance. Hisham told us that he 
asked the wife to come to talk to him next time. The time after that, Hisham 
wanted both husband and wife to come to his office in order to talk to each other 
again.   

Hereafter Hisham and Fatin had to leave in order to attend a court session 
in the adjoining courtroom. Hisham asked us to join him but the hagib did not 
allow us in and so we waited in the arbitration office for them to return. After an 
hour, only Fatin returned to the office. She told me that the wife of the doctor was 
mitdala‘a (spoiled) and according to her the wife was not willing to take her 
responsibilities. She asked me about the allocation of jobs in Holland. “In Egypt,” 
she said, “the husband is just a musa‘ada (help). Officially, he is not obliged to help 
his wife with household chores, although my husband sometimes helps me which 
I appreciate a lot.” I told her that in the Netherlands the general idea is that when 
both spouses work outside the home, both should be working inside the home too. 
“However, in practice, this often works out differently which accounts for a lot of 
marital problems,” I told her. I continued by saying that in the Netherlands many 
women work part time. Fatin liked the idea, also because she realized that she had 
a rather busy life as she was working from early in the morning till late in the 
evening. Household chores before going to work; working; cooking; helping the 
children with homework; doing the laundry and ironing were daily recurring 
pursuits. Fatin told me that after she graduated in 1984 she spent eight years at 
home. Then she started working for the Ministry of Social Affairs. She had been 
working for the Ministry of Social Affairs for fourteen years when she was asked to 
work in this arbitration office.  
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Suddenly Hisham dashed into the office and said to me: “You see, that 
man is a doctor at the Ain Shams Hospital. Both he and his wife are highly 
educated, but their social skills are really basiet (limited). Didn’t I tell you, young 
people don’t know how to communicate with each other. But now I have to go, I 
have an arbitration case at al-Azhar,” Hisham said as he rushed off.171 When we 
left the arbitration office at 12.15, I realized that neither Hisham nor Fatin had 
made any notes of the case they had had that morning. 

“The prostitution story” 

After I had heard during the first visit to the arbitration office that the wife of the 
Ain Shams doctor had reacted to her husband’s ta‘a claim by submitting a khul‘ 
claim, and after having read a number of legal textbooks on khul‘ where this 
relation was also discussed, I started to wonder about the relation between khul‘ 
and ta‘a. I decided to ask Hisham about it and during our next visit Muhammad, 
with whom I had read the legal textbooks, I told Hisham that we were under the 
impression that men sometimes use ta‘a to claim back a women but that in other 
cases men submit a ta‘a claim in order to push their wives into a khul‘ divorce. 
Hisham replied by saying that if a woman is smart, she will tell the judge that she 
is willing to go back to the house of her husband. This will automatically end the 
ta‘a case. He continued by saying that many women change their lawsuit from a 
judicial divorce into khul‘. According to him khul‘ was really becoming the 
standard divorce procedure for women now. It had become very normal for 
women to marry and divorce successively.  Muhammad told him that he did not 
believe this and that Hisham’s words were not confirmed by the women he knew. 
Thereafter Hisham corrected himself and said that it did happen but not a lot. I 
reacted by telling Hisham that I was under the impression that women do not 
easily make the decision to divorce since being a mutallaqa (a divorcee) is a 
stigmatizing experience in Egypt. I tried to illustrate this by giving him the 
example of a woman who was desperately looking for a husband to marry in order 
to get away from the stigma of being a mutalaqa. Hisham responded by saying that 
this woman was not telling the truth. According to him she might have said that 
she did not like being a mutalaqa but in reality she just wanted to get married again 
so that she could have sex again. This outraged not only Muhammad but Fatin too 
who said that this was not true. “Even her own sisters will be afraid that she will 
take away their husbands. As a mutallaqa she is not mustaqirra (stabile). Her 

                                                 
171 I was a bit surprised about Hisham going to al-Azhar and asked Fatin about it. She explained that 
judges sometimes refer the arbitration to a religious man, most often one who is affiliated to al-Azhar. 
When I asked her if this was happening a lot she said that a judge regularly decided that a man of 
religion should do the arbitration. Yüksel also claims that couples often had to attend reconciliation 
sessions at al-Azhar (2007, 200).  
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reputation is not good and for that reason she will be treated as a child,” Fatin told 
him seriously (see also Bibars 2001; Hill 1979, 87).  

Hisham reacted by saying that many women in prison are prostitutes who 
love to destroy other people’s life.172 “These women’s lack of what he called 
fulfilled emotions often leads to an unhealthy sex life something which they want 
to take out on married men. Men’s prisons on the other hand are full of men whose 
crime is related to money. That has nothing to do with feelings” Hisham 
responded. Muhammad sarcastically remarked that men will never be imprisoned 
for enjoying the service of a prostitute since the law protects them and even states 
that when the police catch them in the very act, they will be called to court to 
testify against the prostitute (see also Bibars 2001, 19). “Moreover, aren’t there 
prostitutes because there is a certain demand?” he asked Hisham. Hisham 
responded by saying that it is not fair to deny a hungry husband his food. “Is it fair 
to tell him, don’t eat?” he asked rhetorically after which Muhammad concluded 
that these men cannot control themselves and therefore must be weak. “No” said 
Hisham, “the man is the patient and the woman is the virus that must be 
exterminated.” He gave in a little by adding that men who want more women 
were abnormal too. He believed that their problems were related to childhood 
experiences as they had experienced bad mothers on whom they sought revenge 
by marrying several wives.  

Out of the blue Hisham started talking about men and women in Europe 
and how they both save 100 euros a month on a communal saving account. “This 
will never happen in Egypt where the husband pays for everything,” he said. 
Although I had to digest his sudden attempt to create a diversion, Fatin was quick 
to criticize Hisham: “This is not true. The Egyptian family has changed a lot. There 
is a lot of musharaka (cooperation) nowadays and women do contribute a lot 
financially.” Hisham denied this and Fatin reacted by saying that this was reality 
now. Hisham still denied it and said that even if it were true, it would be a bad 
development: “On a boat you simply need one captain who consults all the others 
and then makes a decision.” Fatin sarcastically asked him: “What do you mean? I 
thought you were just married to one wife, or are you telling me now that you 
have three or four wives?” We all had to laugh aloud after which the hagib entered 
the office angrily commanding us to be quiet since the judge in the adjoining room 
was still busy handling cases from the district of Ma‘adi - a large district in Cairo - 
notorious for its large number of court cases. Hisham asked me what I would do in 
case an argument arose between my husband and me. I told him that we would 

                                                 
172 In the early twentieth century, prostitutes numbered about a third of all prisoners in central prisons 
in Egypt (Gorman 2005, 7). In the last quarter of the last century, most women prisoners were drug 
traffickers while the second largest category of women prisoners consisted of prostitutes (Mohsen 1990, 
26). 
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first talk and then would make a joint decision. Fatin said: “This is how it works in 
Egypt too, ustaz Hisham.”  

Hisham then asked me another question which was whether I thought that 
khul‘ was good for women? I responded by telling him a story which I had heard 
from a friend who told about a technician who had been called to repair a phone in 
her office at the university. After they had chatted a bit, he openly told her that he 
had filed a ta‘a case. When she asked him why he had done that, after all they had 
been recently married. He said that he wanted to divorce his wife but that he was 
reluctant to pay a lot of money for the divorce. Now he was hoping that she would 
ask for a khul‘ divorce. I told Hisham that there were also women who use khul‘ to 
put their husbands under pressure.” This apparently was more to Hisham’s liking 
as he immediately confirmed this and said that women often use khul‘ for bad 
reasons: “If you don’t do this, I will divorce you through khul‘.” This way he was 
trying to imitate what he considered to be a khul‘ woman and to illustrate his point 
he started telling me about a polygamy case he had in his office: “Although the 
woman in question had known for more than a year that her husband had married 
a second wife, she felt very jealous and decided to divorce him through khul‘. 
Notwithstanding three months of attempted arbitration as well as her husband’s 
willingness to give her both money and a separate apartment, she still refused to 
be reconciled with him. She just wanted to get rid of him and kept insisting on a 
divorce through khul‘ which she actually succeeded in obtaining. However, soon 
after, she regretted what she had done. She was having a lot of financial problems 
and even had to file a nafaqa case in order to get money for her children. And do 
you know what caused her behaviour? Her jealousy,” Hisham concluded.  

“Of course,” I said, “such cases happen but what about cases in which the 
husband pushes the wife into a cheap khul‘ divorce?” “Well, if she is smart, she 
will invalidate the ta‘a ordinance by telling the judge that she is willing to go back 
to him,” he responded. “So, both scenarios occur?” I asked him. “Yes, it happens 
that husbands try to push their wife into a khul‘ divorce but there would not be 
much what the judge could do,” he said. Fatin added: “How is the judge going to 
prove that the husband is actually the one who wants to obtain a khul‘?” She 
continued: “The husband knows that the wife will oppose the ta‘a ordinance by 
filing for a khul‘ divorce. It is her way to save herself a lot of problems as well as 
her way to take revenge.173 If you treat me badly, I will do the same,” she said 
where after Muhammad and I asked her simultaneously: “So that he becomes a 
makhlu‘?” “Exactly” she said seriously. While Muhammad and I wanted to 
elaborate on this interesting point, Hisham clearly wanted to pick up from where 

                                                 
173 In such cases there is actually no use in staying together. If the woman loses the case the husband 
will stop providing. If she wins the case, he will make her life miserable until she cannot bear it any 
longer and asks for a divorce. 
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he had ended and out of the blue he made the following remark: “Women 
especially suffer from jealousy.” Muhammad started to get irritated and wanted to 
cut him short: “Come on, men too. You know that.” Hisham still denied that and 
said that it was easy to obtain a khul‘ divorce since women did not need to prove 
that they had good reasons for the divorce, which was not good.  
 

5.6 Speaking in two languages? 
What struck me most during our visits to the arbitration office of Hisham and 
Fatin was Hishams transformation from a friendly, understanding, women-
friendly person into a person who linked khul‘ to women’s jealousy, sexuality and 
prostitution.174 It was as if the sociological expert Hisham was programmed to 
speak in the (academic) sociological language of “communication” and “mutual 
understanding” when explaining his work and when helping clients with marital 
problems. I had already noticed this when we first met him. During that occasion 
he had immediately provided us with a sociological and psychological explanation 
for divorce in Egypt. According to him the problem underlying many occurrences 
of divorce in Egypt was related to communication. Young couples simply lacked 
the ability to communicate and they did not (try to) understand the other half. The 
case of the “breakfast story” also seemed to reveal Hishams academic background 
in sociology surprising everyone in the room with his liberal ideas about the ideal 
relationship between husband and wife in Egypt.  

However, after Muhammad and I asked Hisham to reflect on the 
relationship between ta‘a and khul‘, he started to express a point of view on women 
which was diametrically opposed to what he had said earlier and to how he had 
treated his clients. This not only surprised us but also his colleague Fatin who 
started to teach Hisham a lesson in contemporary Egyptian society in which 
women also work outside the home and in which husband and wife are jointly 
responsible for the family.  

Just like the judges whom I interviewed, it was as if Hisham was using 
two different discourses in two different settings. In that sense, both the judges and 
Hisham seemed to literally repeat what they had memorized during their studies 
and, in the case of judges, what was written down in the law books. This 
behaviour might be a result of the Egyptian curriculum which is characterized by 
inculcation, memorization, and recitation (Naguib 2006, 68. See also Saad 2006). 
This transpired in the case of judges (and lawyers) who really found it difficult to 
answer my questions in a language other than Standard Arabic, the language in 
which their textbooks and the laws they have to work with are written. Although 
this was not so clear in Hisham’s case, he did surprise me every time when he 

                                                 
174 In this light it is interesting to note that in a study on an Algerian town in the 1980s, Jansen claims 
that women without a father or a husband are also equated with prostitutes (1987, 196-7) 
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suddenly was able to express a few sentences or technical terms in almost fluent 
English, while he found it difficult to carry on an informal English conversation.  

In this light I found a study on code switching and style shifting as 
discourse strategies interesting in which Blom and Gumperz mention how in a 
small Norwegian town teachers use one variety of Norwegian, Bokmål, for formal 
lectures where interruptions are not encouraged while another variety of 
Norwegian, Ranamål, is used when they want to encourage open and free 
discussions among students (1972, 424). These findings also apply to the Egyptian 
case in as much as I noticed how judges often switched from the formal Standard 
Arabic to the informal Egyptian Arabic only after we had met several times. This 
switch, however, did not only entail a switch in language, at the same time judges 
also changed the way they spoke about women who wanted to divorce through 
khul‘. From explaining women’s behaviour by using legal terms they became more 
open and often bluntly stated that women’s wish for divorce was motivated by 
their desire to marry another man. ‘If language is the space of confrontation of 
differently oriented accents, then by rearticulating and “re-languaging,” subjects 
reconfigure both the social context in which speech occurs and themselves (Noble 
2004, 149).’ What applies to the judges, also applies to the case of Hisham. Where 
Hisham resorted to the liberal and individualized language of sociology in the 
beginning and often switched from Egyptian Arabic into English, after a few 
meetings he also started to express feelings about women that were not only 
opposed to what he had said before, but that also lacked the use of English idiom.                                                                                                

It was as if the judges’ and Hisham’s social backgrounds where 
reverberating when they used Egyptian Arabic while their formal education 
transpired when they used Standard Arabic and/or English. Apparently there is a 
relationship between a linguistic code and a set of social values which Blom and 
Gumperz explain as follows for the Norwegian case: “The dialect is required in 
most homes and in the sphere of domestic and friendship relations. As a result, it 
has acquired the flavour of these locally based relations. However, dialect speakers 
learn the standard in school and in church, at a time when they are also introduced 
to national Norwegian values. It has therefore become associated with such pan-
Norwegian activity systems” (1972, 417). Hence, “…the dialect and the standard 
remain separate because of the cultural identities they communicate and the social 
values implied therein” (ibid).  

This seemingly applies to Egypt as well. When Egyptians learn Standard 
Arabic and English in school, they are not only introduced to another language, 
they simultaneously are introduced to national values which might differ from 
local values.  Illustrative in this respect is the study of Abu-Lughod on the politics 
of television in Egypt. As indicated in chapter 3 and 4, Abu-Lughod claims that 
through education as well as television serials the Egyptian state tries to propagate 
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a national version of modernity. This national version of modernity, promoting 
certain values such as family planning, often does not bear much resemblance to 
the lives of many of its consumers, in Abu-Lughod’s study rural women and 
female domestic workers in Cairo (2005).  

In order to study this difference in more detail, I searched through the 
course, which the judges had to follow before the introduction of the new family 
court and found that most of the sociological theories which they had to study 
were written in Standard Arabic. However, many technical terms such as: styles of 
conflict inventory, family environment scale, relationship dimensions, conflict, 
personal growth dimensions, control theory, were not translated and written down 
in English. Apparently students of sociology and psychology such as Hisham -who 
is working on a MA in sociology-, are trained to use English idiom when it comes 
to technical jargon in their field of study. Apart from borrowing English jargon, the 
judges’ course simultaneously shows that most sociological and psychological 
theories were Western theories (for example: Zastrow and Karen; Maslow 
(psychology); and Durkheim (sociology)). Hence, the Arab curriculum affects the 
performance of professionals in general and judges, lawyers and arbitrators 
specifically through the language in which the textbooks are written as well as 
through academic theories which students have to study and which subsequently 
forms the basis on which they will operate professionally.  

It is also important to take into consideration professionals’ informal 
opinion concerning a certain subject. In Hisham’s case his informal opinion 
transpired when we asked him to reflect on the relationship between khul‘ and ta‘a. 
He largely ignored the situation in which men submit a ta‘a claim in an attempt to 
push their wives into a khul‘ divorce by saying that in these types of cases the 
solution was simple. Women had to tell the judge that they were willing to go back 
to their husband, period. Although wives in Egypt do have various strategies to 
avoid or delay the enforcement of obedience orders (Fluehr-Lobban and Bardsley-
Sirois 1990, 47),175 Hisham did not elaborate on the fact that many other women are 
not aware of this, nor did he mention the likely impossibility of continuing a 
happy marital life when a husband has made it clear that he wants to get rid of his 
wife. Instead he started to explain how especially jealous women, who are often 
jealous because their husband married a second wife, use khul‘ as a means to 
pressure their husbands.176 He even linked women’s jealousy and lack of satisfied 
emotions to prostitution making a distinction between men and women and their 
reasons for imprisonment. Where women’s imprisonment was a result of irrational 
sexual emotions, men’s was the result of a rational desire for money. The fact that a 
divorce through khul‘ does not require a woman to present “good” reasons for 

                                                 
175 I will return to this issue in more detail in chapter 6. 
176 For more information on how judges deal with polygamy and irrationality, see 4.7. 
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divorce, only encouraged Hisham to continue this line of thinking. In fact, 
Hishams criticism of khul‘ did not differ much from the criticism which was aired 
both in the public debate and by the judges and which centred on women’s 
unstable and emotional state of mind. 

In a study on criminal justice in Egypt in the 1980s, Mohsen shows that 
most women who broke the law mentioned the fact that their husbands had 
abandoned them and their children, and since they lacked skills for legitimate 
work they had indulged in illegal activities. Interestingly, women convicted for 
drugs trafficking and prostitution constituted the largest and second largest 
category of women prisoners (1990, 25-6). This not only provides a different 
perspective on women’s prisoners than the one which Hisham offered us, it 
simultaneously shows once again that men frequently do not live up to their 
marital duties. 

The question as to how Hisham’s multiple discourses affect his work as an 
arbitrator will be elaborated upon later. At this moment, I merely want to point out 
that although the psychological picture of women plays a role in modern legal 
disputes, the example of Hisham also shows that he was generous and “modern” 
in his attitude towards his clients and that he often took the side of the woman. In 
the same way as Judge Yusuf’s way of handling court cases showed his orientation 
to procedural correctness. Hishams professional behaviour also indicated that he 
remained formal and loyal to the rules of the system.177 My meetings with the 
judges as well as Hisham show that, like in the Norwegian case, their practices 
needed to be understood as the product of a complex interaction between national 
(Western) education and local understandings of men and women’s proper role 
and place in society. From the first language (the national and professional 
academic language) comes, in the case of Hisham, the emphasis on mediation; 
compromise; talking with both sides; trying to make each see the the other’s point 
of view; to listen to the petitioners as equals, and in the case of judges: the letter of 
the law and their orientation to procedural correctness. From the second language, 
which is acquired in the sphere of domestic and friendship relations, comes the 
language in which the issue of women’s emotional state of mind is dominating. 
Threatening the stability of the family, women needed to remain under the control 
of a husband.  

At the same time, however, we should be careful in juxtaposing these 
discourses and the settings in which they occur too much as they are not 

                                                 
177 In a study on Family Courts in Egypt, Al-Sharmani claims that “The observation of mediation 
sessions did not reveal any biased or discriminatory practices and behaviors on the part of the 
mediation specialists towards the disputants” (2008, 30), although Al-Sharmani also notes that some of 
the mediation specialists upheld negative views on women who wanted to divorce through khul‘ (2008, 
41). 
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hermetically sealed units. As for the two discourses of formal Standard Arabic and 
informal Egyptian Arabic, according to the classical 1959 diglossia theory of 
Ferguson, formal Standard Arabic constitutes the highly-valued H (high) variety 
which is learned in schools and is not used for ordinary conversations, while the 
informal Egyptian Arabic represents the L (low) variety, which is used in 
conversations. This definition has been criticized extensively by scholars, among 
others because the H and L poles are not sealed units but overlap, both 
functionally and formally (Bassiouney 2006, 3).178 What applies to the two poles of 
H and L, also applies, in my eyes, to the set of social values to which the H (formal) 
and L (informal) language relate. These values do not form strictly separated and 
oppositional categories. This is exemplified by the female arbitrator’s (Fatin) 
reaction to both Hisham’s formal and informal use of language. If we take into 
account again “the breakfast story” and “the prostitution story”, we see how Fatin 
in both cases disagreed with Hisham. In the breakfast story after Hisham had said 
that if a wife does not feel fit to make breakfast, the husband should not insist on it. 
Fatin disagreed and publicly told Hisham that the wife of the Ain Shams doctor 
was a lazy wife and housekeeper. However, when Hisham started to claim that 
women’s jealousy leads to prostitution and the destruction of the family, she not 
only again disagreed with him but also took the opportunity to teach Hisham a 
lesson about contemporary Egyptian society. She made it very clear that women 
nowadays work outside the home and also contribute to the household income. 
Furthermore, so she argued, in case a conflict arises, the husband can no longer be 
seen as the captain on the boat who ultimately takes the final decision, with or 
without having consulted his wife or wives. Instead, nowadays husband and wife 
often try to talk things through in order to reach a joint solution which satisfies 
both of them. 

In a rather informal setting, when there were no litigants in the office and 
when she was alone with us and Hisham, Fatin actually argued in favour of a 
system in which husband and wife are equal and as such share joint responsibility 
for the family, while, in a more formal setting, when the litigants were present, she 
seemed to do the opposite by accusing the doctor’s wife of being a lazy wife and 
housekeeper. Hence, Hisham and Fatin were using different discourses in the same 
setting. In this light, I found the following study on religious courts and cultural 
politics in Malaysia interesting in which Peletz argues that while 
counterhegemonic discourses on manhood are produced in the Islamic courthouse, 
they are merely oppositional, not dominant. This, he argues, is because, among 

                                                 
178 For an overview of the study of diglossia in general as well as an overview of the criticism to which 
Ferguson’s classical diglossia theory was subjected, see Bassiouney (2006, 3-14). For an overview of 
studies which refine Ferguson’s theory by proposing intermediate levels between H and L, see also 
Bassiouney (2006, 7-8). 
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others, the household is often the focus of an individual’s most intimate and most 
sustaining and meaningful social relations. As a result, the prestige of the 
household vis-à-vis other households plays an important role in keeping one’s 
identity high. This “inhibits the (further) elaboration of oppositional discourses” 
(2002, 188). These factors might also explain why Fatin reacted the way she did, 
and it shows that education (on the basis of retentive memorization) alone cannot 
explain the position of Fatin and Hisham. Another element shaping their different 
opinions was gender, and perhaps the particular context of the moment (the 
presence of two foreign researchers) contributed to this difference as well. 

When witnessing Hisham and Fatin arguing with each other it seemed as 
if their conflict was representative of the conflict that occurs in many Egyptian 
households between husbands and wives and in which the proper place of men 
and women in society plays an important role. There are numerous ways to justify 
such an assumption. The cases of Nura and ‘Afaf were clear cases of husbands 
neglecting their role as providers. Studies discussing Cairene lower and middle 
class life also point out that in many instances the main points of conflicts between 
couples revolve around the maintenance-obedience relation and husbands failing 
to provide as a result of which women feel forced to go out for work.179 Finally, the 
court studies of Hill (1979) and Zaalouk (1975) also show that women’s main 
reason to go to court was to submit nafaqa or alimony claims. The developments 
which Fatin was describing are closely related to macro economic, political and 
socio-cultural processes such as women’s increased participation in the labour 
force. These developments threaten the dominant gender ideology which sees men 
as breadwinners and women as mothers and wives. When the ideal of “proper” 
gender roles conflicts with daily reality and when this is explicitly articulated and 
thrown into the public debate as happened during the introduction of the “khul‘ 
law” this prompts people to react and to actively engage in a debate in which they 
try to (re) define the “proper” place of men and women in society. After having 
elaborated on the issue of repaying the prompt dower as well as the governmental 
attempts at arbitration, it became clear that the issue of proper gender roles plays 
an important role in the courts as well.  
 

5.7 Conclusion  
In chapter three we have seen how the prompt dower changed from being a 
formality during marriage preparations into an important issue after the 
introduction of the khul‘ law. The same applies to the issue of the required legal 
arbitration sessions. Although judges often stated that they did not consider 
arbitration to be an important part of their duties, they nevertheless managed to 

                                                 
179 For more insight in these issues, see the work of Wikan (1980); Rugh (1985); Singerman (1995) and 
Hoodfar (1997).     
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turn it into a financial obstacle by raising the fees which women had to pay for the 
court arbitrators, often because their husbands were not willing to appoint an 
arbitrator. In the case of Nura and ‘Afaf we have seen how both women had 
problems paying for these court-appointed-arbitrators. ‘Afaf’s case was even 
cancelled since she was unable to pay the fifty pounds for her husband’s arbitrator. 
In the same way as the prompt dower, the issue of arbitration was turned from 
being a formality into a big issue in order to make it difficult for women to obtain a 
divorce through khul‘. Once again, judges’ perception of khul‘ women as irrational 
beings who have an eye on other men, obstructed a smooth proceeding of 
women’s cases and once again women such as Nura and ‘Afaf were blamed of 
something which could also be said of their husbands, namely: leaving the first 
wife and the children for a second wife without continuing to provide for the first 
family and thereby destroying the marital home.     

This, however, was all about to change as the Egyptian government 
proudly presented the introduction of a new Family Court with arbitration as one 
of its main assets in October 2004. From then on arbitration was to be provided for 
free and instead of being a place for issuing judgements, the court would become a 
place where judges and arbitrators, both male and female, would do their best to 
understand the social and economic problems underlying women’s reasons for 
divorce. In light of what has been concluded before, one can wonder whether this 
was realistic and what reasons the government could have had for turning the 
courts into a place of arbitration.  

Economic interests played an important role in the decision to turn the 
courts into a place of reconciliation instead of a place of issuing judgements. The 
Egyptian government tried to appease both national and international business 
representatives who were often frustrated by the huge number of personal status 
cases which overwhelmed the courts and which prevented their court cases from 
being issued a speedy ruling. At the same time, the Egyptian government seemed 
to be eager to land a big fish: donor money which was provided by USAID which, 
already in the nineties, had shown interest in computerizing personal status cases 
in order to make the court a better place for women. 

In order to make the court a better place for women and their children, all 
judges had to follow a course through which they were introduced to the basic 
sociological principles underlying marital problems. In this way, it was hoped that 
judges would be better equipped to maintain an open and unprejudiced attitude 
toward women litigants. In practice, however, judges did the opposite as they 
made communication difficult by still approaching female litigants in formal 
Standard Arabic and by remaining loyal to the rules of the legal system which do 
not give judges much room to explore women’s reasons for divorce. This fixity, 
however, seems to work to women’s advantage as they do not need to convince a 
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judge of their reasons for divorce, while we have seen how flexibility and judges’ 
discretion could also be to the disadvantage of women. 

Judges, however, were not the only players in the new Family Court as the 
government had selected civil servants working at the Ministry of Social Affairs to 
become arbitrators at the new Family Court. Although I am careful in making 
general statements, my experiences in an arbitration office in Cairo reveal two 
things. First of all, it became clear that the language the male arbitrator used 
reflected different sets of underlying social values. When in a formal setting 
Hisham used English, was quite liberal and put forward ideas about the allocation 
of jobs between men and women which were controversial, not only among his 
clients but also among the general public and which had aroused heated debates 
during the introduction of the khul‘ law. However, when Hisham used the 
colloquial Egyptian Arabic in an informal setting, he changed into a man who 
made a clear distinction between men’s rationality and women’s irrationality. At 
the same time, however, this did not mean that Hisham treated women litigants 
accordingly. The “breakfast story,” for example, showed that Hisham was quite 
liberal in the way he treated his clients.  

Secondly, the female arbitrator Fatin did the opposite. In a formal setting, 
she seemed to uphold the traditional maintenance-obedience relation, while in a 
rather informal setting she fulminated against Hisham’s analysis of men and 
women by teaching him a lesson about contemporary Egyptian society in which 
both husband and wife work outside the home. This made me realise that there is 
no strict separation between the set of values to which the formal and the informal 
discourse relate. 

The interaction between Hisham and Fatin in the arbitration office 
reminded me of the points of conflict between husbands and wives. These points 
of conflict encompass the maintenance-obedience equation and come to the fore in 
a society which witnesses rapid transformations in its fabric of social relations. 
These transformations challenged and continue to challenge the dominant gender 
ideology, which dictates that men are providers and women mothers and wives 
who obey their husbands by not leaving the marital home without their 
permission. When Egyptians go to court, it is likely to be over one of these issues. 
In the next chapter, I discuss this more extensively. 
 

 


