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Chapter 6. Requirements for an effective warning.
This chapter will present various requirements for giving an effective warning
by a professional party to a client. Firstly, in the paragraph on what constitutes a
proper warning, various aspects of this question are addressed: in which form should
the warning be given, e.g. written or orally, and how intense should the warning be,
e.g. what language should be used to convey the warning? However, in my opinion,
simple adherence to the proper form and substance of the warning does not
automatically mean that the warning has been properly given. Another factor that
could influence such assessment would be to whom the warning has been given. It
might (have to) be issued to the client himself, to his various representatives, to a
party who has a direct contractual link with a party that is giving a warning, or even
just to a party who is liable for the default that the warning concerns. Therefore, a
question that will also be considered in the paragraph on what constitutes a proper
warning is to whom the professional party should give a warning to be released of his
duty to warn.
A separate paragraph in this chapter concerns a specific situation when the
warning has actually been given but the client does not change his order or instruction
to the professional party. E.g. in the construction sector the builder might warn the
client that the materials chosen by the designer will not stop water from entering the
basement of the client’s new house, but the client does not order other materials. May
the builder continue the construction process with the materials chosen originally by
the client despite knowing that the final product will probably not fulfill its function
properly? May the service provider assume in such a case that the client took upon
himself a risk of a faulty construction? Or does the professional party rather need to
take extra measures e.g. by repeating the warning, for instance until he is sure that the
client understood all the dangers? Or should he even refuse to perform the service
knowing that the end product will be faulty? Will the service provider be liable for the
client if the latter one decides to sue for the faults in the end product? When may the
service provider be sure that he performed his service in a risk-free way and will not
be held liable?
6.1. English law.
6.1.1. What constitutes a proper warning?
Unfortunately, the form of the warning that should be given to the client had
not really been a subject of discussion in England. This does not come as a surprise,
taking into account the reluctance of recognising the duty to warn in English law. If
the emergence and the scope of the duty to warn is put in doubts and is still a subject
of discussion that does not make discussing the form of the duty to warn fruitful. In
the case Plant Construction v. Adams 546 the court stated that:
“That duty extended to giving proper warnings about the risk”.
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The court did not determine what it considered as a proper warning, whether it had to
be detailed, given in oral or written form. The judge in the case Aurum v.
Avonforce 547 , which discussed and clarified the case Plant Construction v. Adams 548 ,
added:
“It has now been held by the court of appeal that if the duty to warn arises, it is
part of the duty to act with the skill and care of an ordinarily competent
contractor. What is to be expected of such a contractor will depend on the
particular facts of the case”.
Again, the test is not very clear, since it might change from case to case; depending on
the circumstances of the case, what form the warning is to be given in. It might be
assumed, that an ordinarily competent contractor would, at least, need to issue a clear
warning.
In English law not much attention is paid as to whom a professional party
should warn about the default in order to be released from liability for improper
performance of his duty to warn. This might be the result of the duty to warn being
recognised both in contract and in tort law. When a builder warns the client he might
fulfil his contractual duty to warn the builder but breach his tortious duty to warn
towards the designer. And, for the purposes of this book more importantly, the same
applies to the sub-contractor who warns the builder, but neglects to warn the client
when he notices that the builder ignores the warning. Moreover, if the builder chooses
to warn the designer instead of the client, he might breach his contractual duty to warn
the client. However, a designer is often perceived as the representative of the client
and a warning given to him should be considered as a warning given directly to the
client 549 , which means it releases the builder from both his contractual duty to warn
the client and his tortious duty to warn the designer. For example, in Lindenberg v.
Canning 550 it was stated that the builder should warn the designer, who was seen to be
acting as an agent of the client, as to any ‘suspected’ design defects 551 . Yet, in District
of Surrey v. Carroll-Hatch & Associates 552 , it was decided that the fact that the
engineers who were employed by the designer did warn the designer of the potential
risks associated with the construction was irrelevant, because the engineers had a duty
to warn the client directly. The court deemed this to be the case, on the facts of this
case – finding the tortious liability of the engineers towards the client. The court had
no doubts that in this case it should have been clear to the engineers that the client
might not have been informed about their warnings and recommendations. In such a
case, when the professional party has evidence that the warning did not reach the
client through his representative, he should pass on this warning himself.
The mere warning by the sub-contractor to the builder, his direct contractual
party, does not always release the sub-contractor from liability towards the client.
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This is because, unlike the designer, the builder may not be seen as the client’s
representative, implying that the sub-contractor may not expect, save evidence to the
contrary, that the warning to the builder has (also) reached the client.
6.1.2. Does a sole warning suffice?
We now come to the question what should the builder do upon discovering or
suspecting some default in the design. Is it then sufficient to notify the client or the
designer thereof? When such a warning is ignored, will the fact of it having been
given suffice to release the builder from his liability?
In Lindenberg v. Canning 553 , the court elaborated whether the builder’s duties
might be discharged upon the moment he issued a warning to the client or to the
designer. It was suggested by the client that the sole warning given by the builder
should not have freed him from his liability. The court stated that the builder should
have discussed his doubts with the client’s construction supervisor. However, even in
case when such a surveyor would assure the builder that everything was in order and
that the plans were accurate, the court decided that the “prudent” builder would still
use some additional safety measures at his construction site. If no assurances were
given, the necessity of the application of safety measures should have been even more
evident. It could be concluded then that even if the builder warned the designer of
potential defects in the design, he may not always rest assured by the designer’s
explanations. Although it is the designer who is the best qualified to estimate the pros
and cons of the design, if he gives assurances that do not resolve the doubts of the
builder, the builder would be expected not to follow them, i.e. to pass on his warning
to the client, take an advice from a third party, etc.
This point of view has been confirmed in the newer case Plant Construction v.
554
Adams . The Court of Appeal in this case stated that the sub-contractor should have
protested more “vigorously” and not just limit himself to issuing a single warning.
However, the court did not further specify the exact measures that the builder could
and should have taken in order to avoid future liability for breach of its duty to
warn 555 . The case was reconsidered and the trial judge doing so stated 556 :
“The crucial question is whether the JMH [the sub-contractor - JL] could and
should, in the last resort, have refused to continue to work if the safety of
workmen was at risk, as it had in the case of the ring main. I am clear that it
could and should have done so”.
Therefore, it seems that the builder may not stop at bringing the defects and risks in
the construction to the attention of the designer 557 . If the builder does not manage to
change the mind of the designer as to how to proceed with the construction and if the
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defect endangers the safety and health of people, the builder might be obligated to
cease performing his work 558 . Since suspension of the performance of work is a rather
serious step, the builder might be inclined first to try to convey the warning to the
client directly in case the designer does not change his instructions upon receiving the
warning. That does not necessarily mean that giving a warning to the client would
release the builder from its liability in case the client would also not listen to the
warning and the builder continued with the faulty construction. However, it seems
more likely then that the builder’s liability would at least be diminished.
The situation looks different in the case of an engineer, whose duty would not
ordinarily extend to supervision of the construction elements in which the defect
originated, which was the situation at hand in Kensington & Chelsea and Westminster
Area Health Authority v. Wettern Composites Ltd and Adams Holden & Pearson 559 .
In that case, the client engaged both a designer and structural engineers to construct an
extension to the hospital. During the construction process, the engineers noticed some
defects in the mullions and pointed this fact out to the designer. Nothing was done,
however, to remedy these defects in practice. After the construction had been finalised
and the defects could be seen, the client instituted proceedings against both the
designer and the engineers’ company, claiming that they had acted negligently. The
court stated:
“(…) I recognise that the extent of the duty of both the architects and structural
engineers is no more, and no less, than the obligation to exercise the ordinary
skill and care of competent practitioners in their respective fields judged by the
standards prevailing at the time. (…) As to the structural engineers, their duty
would not ordinarily extend to supervision of the fixing [of the mullions –
JL]”.
The engineers thus had no duty to examine mullions in search of any potential defects.
However, when they nevertheless became aware of such defects, they had the duty to
warn the designer thereof. The court noticed:
“(…) the duty in my view was to notify the architects as to those defects in the
fixings of which the structural engineers had knowledge, and not the duty to
supervise others to put the defects right. (…) The giving of the warning by the
structural engineers was much to be commended, and the duty that lay upon
the structural engineers was fulfilled. They had no reason to assume that the
architects would continuously neglect to give the fixing proper attention”.
In a case when there is no duty to inspect but the service provider happens to notice
the default and has to warn about it, the duty to warn is limited only to giving a fair
warning – the engineer is not obligated to follow whether it is heeded.
However, when the case concerned a structural engineer who also had design
duties, like in Hart Investments v. Fidler and Larchpark 560 , even if he did not have an
express contractual duty to supervise the court implied such a term to his contract and
558

D. Chappell, The JCT Design and Build Contract 2005, London: Wiley-Blackwell, 2007, p. 51; P.
Jack, ‘Getting back into shape – toning up fitness for purpose’, Construction Law Journal, 2011, 27 (5),
p. 360-368
559
Kensington & Chelsea and Westminster Area Health Authority v. Wettern Composites Ltd and
Adams Holden & Pearson (1985) 1 Con LR 114; (1985) 31 BLR 57; [1985] 1 All ER 346
560
Hart Investments Ltd v. Terence Maurice Charles Fidler and Larchpark Ltd. (2007) 1 BLR 526

162

with that the engineer’s duty to warn. As it has already been mentioned, the court
considered in such a case that the engineer had a duty to prevent the damage from
happening when he noticed that the way the builder performed his obligations brought
with it unnecessary risks. The court stated that the engineer had to
“Take such steps as are open to him to obviate that danger. This includes
warning of an immediate danger to those works caused by an imperilling act
by the contractor [the builder - JL]”.
Conveying a warning seems to be only the first, most basic step that the
engineer could take in such a situation and if that warning was not adhered to the
engineer might have to take other measures to prevent the potential damage. The court
did not specify what sort of measures the engineer then should take.
6.2. German law.
6.2.1. What constitutes a proper warning?
In older German case law the form of the issued warning was discussed. In the
BGH judgment of 10 April 1975 561 it has been stated that pursuant to the provision of
§ 13 No. 3 VOB/B, the warning should be given in writing, so that the warning
expressed therein would be taken seriously due to its explicit and clear nature. That
means that the builder would have to clearly state what the default might be and what
risks for the whole construction it could cause, so that the client could not easily
ignore or dismiss that warning 562 . However, the BGH decided that in certain
circumstances the oral warning given to the client would be sufficient to diminish the
builder’s liability for damage, which arose when the client ignored such an oral
warning given to him 563 . The BGH mentioned that if it is established that the oral
warning has been so clear that the client had to have been aware of the risks involved
in ignoring it, and if the warning had been given directly to the client, and not to his
representatives, that oral warning should release the builder at least from part of his
liability to the client. In case the builder gives the warning to the client’s
representatives and they decide to ignore it, the builder should then directly address
the client.
In the case of 30 March 1995, decided by the OLG Hamm 564 , the client
employed builders to finalize the construction pursuant to plans prepared by his
designer. Upon finalization of the construction it turned out that the construction was
not entirely water-resistant and the client initiated proceedings against the builders
claiming damages from them. The builders defended themselves by stating that they
had fulfilled their duty to warn by orally explaining the problem to the director of the
construction (employed by the client) and that they followed the construction plans
given to them by the client. The plans and supervision were faulty, not their work,
561
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they claimed. OLG Hamm was of a different mind, however. It was stated that
pursuant to § 13 No. 3 VOB/B the builder, who found himself in such circumstances
as described above, was obliged to give a written warning to the proper addressee and
only then it could be stated that he had performed his duty to warn 565 . This had not
taken place in this case. First of all, the warning was given orally, not in writing. As
mentioned above, pursuant to the German case law 566 an oral warning could have
been sufficient, if it was given in such a clear way, that the client would be fully
aware of the danger resulting from ignoring it. In this case, the builder had simply
expressed his surprise about the way the construction was supposed to proceed and
had not clearly issued a warning about the risk involved therewith. Secondly, it was
stated that the warning was not granted to the proper addressee – namely, the client
himself. The builder just gave his warning to the director of the construction. The
court relied in this case on the earlier judgment of the German Supreme Court 567 ,
where it was said that when the designer or the director of the construction, who
participated in formulating the faulty plans, does not listen to the warning issued by
the builder, the latter is obligated to give his warning directly to the client. As a result,
the warning issued in that case was deemed to be insufficient.
Even when the warning had been given to the client and had been sufficiently
clear but had not been given in a written form, the builder could end up being liable
for damages to compensate the client who did not listen to the warning. Such an
example of the builder’s liability can be found in the case of 7 July 2000 568 . In that
case the builder was employed to lay pipes in the bathroom of the villa belonging to
the client, according to the plans that the designer prepared and using materials that
were prescribed to him. After the works were completed and winter came, it turned
out that the pipes had not been fully insulated and were not resistant to frost
temperatures. As a result, some of the pipes froze and then broke. The OLG Hamburg
decided that the builder was negligent, because he had not sufficiently thought about
the possible influence the low temperatures would have on the installed pipes and as a
result, had not properly warned the client that additional insulation was necessary to
protect the installation. The fact that the builder had pointed out vents in the
wallpapering during a meeting with the designer and the client and had mentioned that
there was not sufficient protection from frost could not release the builder from his
liability since pursuant to § 13 No. 3 VOB/B such statement should have been given
to the client in writing. However, the builder was not held fully liable, since the court
decided that at least some oral warning had been given to the client in the presence of
the designer, which led the court to diminishing the liability of the builder to 1/3 of
the client’s damage 569 .
In unusual circumstances an oral warning might even release the builder from
all liability for the improper form of the warning. In the case of 10 April 2003 570 OLG
Koblenz recognised that the duty to warn should be fulfilled in writing and that the
oral warning in normal cases does not release the builder from his liability, but as
previous courts it determined that the liability of the builder could be diminished if he
565
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at least could prove he gave certain oral warnings. Under the circumstances of the
given case, i.e. the client was also an engineer, which meant that he was deemed
competent enough to be capable of assessing the risks the builder mentioned to him,
the oral warning given by the builder was seen as sufficient to even fully release him
from the liability for not performing his duty to warn in writing. However, this case
has been marked as clearly exceptional 571 .
In a more recent case of 12 July 2006 572 OLG Jena stated that the liability of
the builder may not be limited when the warning given is not fully informative,
convincing or clear and does not show all negative consequences of not following it.
An oral warning could limit or even release the builder from his liability only if it
fulfilled all these conditions.
It seems, therefore, that if the oral warning would not lead to the release of the
builder from liability, it would at least diminish it, even though the warning has not
been issued in the required form. Both when the warning is in writing and when it is
given orally, the warning only releases the builder from liability in full or diminishes
that liability if the warning given to the client was complete, clear and not likely to be
misinterpreted. The client should be fully informed what kind of risk he is at danger
and what kinds of damage he might expect 573 . However, it needs to be mentioned,
that even if the oral warning would suffice to limit or exclude liability of the builder,
it is risky for him to rely on it since it would be difficult to prove that such a warning
had been given 574 .
The above-described cases introduce certain conditions that need to be
fulfilled for a proper warning. The warning needs to be: fully informative, clear,
convincing, and show all negative consequences of not following it.
In a recent case of 16 March 2011 575 the OLG Brandenburg added additional
requirements. In this case the builder was installing exterior insulation on a bungalow
of the client, but unfortunately, the design and materials that he was provided with
were faulty. The court in this case reiterated that the builder should indeed give a clear
warning to the client, pointing out all possible negative consequences of not abiding
by this warning. However, the court added to these theoretical requirements 576 that
giving the warning to the right recipient and at the right time was as important as its
comprehensiveness 577 .
Interestingly, in a case of 3 February 2010 578 the OLG Hamburg made a
comment suggesting that if the builder has a duty to warn the client about a risk, then
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its scope is limited to pointing out that risk to the client 579 . In the court’s opinion, the
builder does not need to suggest to the client how to avoid that risk or other methods
of construction that he could use that would diminish or eliminate that risk. In that
particular case, the client had some support systems used in the cellar to protect it
from caving in during the next phases of construction, but these supports turned out to
be insufficient. The court did not find the builder as having the duty to check whether
the support system used by another builder upon the designer’s order was sufficient,
which meant he also did not have the duty to warn about this default. The court then
stated that even if the builder had a duty to warn, he would only need to warn that
some supports should be applied, which is what the client’s other employees already
had told the client. The duty to warn of the builder does not reach as far as to instruct
the client in what number and how to apply these supports, since there are other
professional parties responsible for that 580 .
In this case the court decided that the builder had no duty to check whether the
support system used by the designer was sufficient. It is left unsaid whether if the
builder had checked the support system he could spot the default in it ‘at a glance’ or
whether, in order to evaluate the risk to the cellar he would have had to conduct
complex calculations. This distinction seems to be an important one to me, since if the
builder easily could have seen the default within the installed support system, then, in
my opinion, he would not have fulfilled his duty to warn just by saying to the client
that support systems needed to be used. Taking into account that pursuant to the
German case law analysed above the warning needs to be fully informative, then the
builder would have to point out to the client that despite the installed supports there is
still a risk to the construction. Only in case that the default would not have been easily
noticeable for the builder, I would see the reasoning of the court in this case in line
with the general trend in German case law.
Let us now consider whether in practice the professional party’s warning has
to be issued directly to the client or whether it could be issued to one of his
representatives, e.g. the designer, the director of construction. The provision of the § 4
No. 3 VOB/B states clearly that the professional party should warn the client directly,
but the German courts chose to interpret this provision broadly 581 .
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In the OLG Düsseldorf’s judgment of 20 July 1994 582 (as described in one of
the previous chapters) it was stated that if the builder related his suspicions to the
designer employed by the client and the designer would show his disregard thereto,
the builder would then be obligated to immediately report his doubts to the client.
OLG Düsseldorf did not question then the right of the builder to issue the warning to
the designer as a representative of the client. However, it was stressed that in case the
builder had any doubts whether the designer would notify the client of the builder’s
suspicions, he should make sure that the client received them.
In the case of 19 December 1996 583 the BGH decided that the warning issued
to the designer and not to the client had been insufficient and did not release the
builder from his liability. In the given case, the court specified that pursuant to § 4 No.
3 VOB/B the builder needs to warn the client directly. In certain circumstances, the
warning given to the designer instead of the client could be accepted as a sufficient
performance of the duty to warn, but that did not apply in the given case. The court
decided that the risk to the client is not diminished if a warning is given by the builder
to the designer in case the risk has been caused by the actions of the designer or in
case the designer upon having the warning does not acknowledge it and decides to
proceed with the original design. The builder should not rely on having performed his
duty to warn in such a situation.
However, when it is the sub-contractor of the client who notices the default,
pursuant to a judgment of the OLG Celle of 29 May 2000 584 , a warning given to the
representatives of the builder, with whom the sub-contractor has a contractual
relationship, might suffice. Namely, the court stated that the sub-contractor diligently
fulfilled his duty to warn the builder, when he gave the warning to the representatives
of the builder, which had been present at the construction site. In that case the
builder’s representatives also seemed to disregard the sub-contractor’s warning. The
court stated that if the representatives of the builder still insisted to apply the
previously agreed upon method of the construction, it should not lead to the liability
of the sub-contractor either towards the builder (since he was deemed to have been
warned with his representatives having had received the warning) or the client (since
the sub-contractor’s contractual duty to warn obliged him to warn only the builder). In
certain circumstances, when public safety or interests of other parties are at stake, the
liability of the sub-contractor towards the client might still exist 585 .
6.2.2. Does a sole warning suffice?
Even if the client had been fully informed and warned by the builder, this does
not necessarily mean that the builder would be released from his liability if he
continued with the original construction plan in case the warning would not persuade
the client. In certain situations, it seems that the builder needs to do more than just
warn the client. In the case of 20 July 2004 586 the builder was working on securing a
wall at the construction site according to the structural plans delivered to him by the
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client. After performing some initial works the builder noticed that the structural plans
delivered to him were incorrect and that the wall would, due to its instability,
endanger the whole excavation and people working there. The builder warned the
client about this risk and notified him that any works based on the structural plans
delivered to him could not be further performed. The client contacted the builder and
asked him to ‘remove the default’ and continue with the works as planned originally.
The builder once again gave a full warning to the client, pointing out at all potential
risks and refused to perform any further work based on the plans delivered to him,
fearing for the life and safety of his employees as well as the material damage that he
could cause. The client terminated the contract with the builder and claimed damages
from him for breach of his contractual obligations to perform the work. The court –
OLG Karlsruhe – issued a very clear judgment in this case. In general, a builder is
obliged to follow the instructions and plans delivered to him by the client, even if he
warned the client about certain risks involved in performing them and the client
decided not to listen to his warning and ordered that the construction works continued
as originally planned 587 . However, exceptionally the builder might refuse to perform
his contractual obligations when any further execution of construction works, going
against the warning that had been issued, would contradict legal or regulatory aims,
especially if it would endanger life and limb. In the given case the builder was
released from its liability towards the client.
In the case of 7 November 2007 588 OLG Brandenburg decided that the builder
cannot be released from his liability in case he warned the client, but the client
decided to proceed with the original plans anyway and the builder followed his
instructions, in case the interests of third parties were at stake. The builder in the
given case was employed to extend a conduit system next to a public street. Part of the
builder’s contractual obligations was to make sure that during his works he would
secure the avenue trees from any damage. The builder sub-contracted these works and
the sub-contractor warned the builder that if he would follow through in accordance
with the construction plans, damage to the trees would be unavoidable. The subcontractor was instructed to stick to the design plans as a result of which the trees
were damaged. The client claimed compensation from the builder and the subcontractor and the court held both of them liable. The court decided that the fact that
the sub-contractor warned about the danger to the trees did not release him from his
liability since in this case the sub-contractor had not only to follow his contractual
obligation but also legal duties to implement safety precautions in order to protect the
interests of third parties. It was irrelevant for the outcome of the case whether the
warning had been given to the client or not. What mattered was that if the contractual
obligations collided with the safety obligations the sub-contractor should have
withheld himself from performing his contractual obligations in order to protect the
interests of third parties (not only the client but also other inhabitants of that area).
In the both above-mentioned cases it was decided that if the builder followed
through with faulty construction works, this endangered not only the aim of the
construction as expressed by the client, but also the interests and wellbeing of other
parties. In these situations the builder may not rest upon just giving the warning and
fully informing the client. He should either try to be more persuasive and change the
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mind of the client as to how to follow with the construction or he should refuse to
perform such dangerous works.
6.3. Dutch law.
6.3.1. What constitutes a proper warning?
In the case of 7 October 1983 589 the court recognised the builder’s duty to
warn the client of the default within the roof construction design. The roof collapsed
due to the improper drainage system of the roof, which was incorrectly designed and
which did not allow for the successful outlet of the rainwater. The court explicitly said
that the improper performance by the builder of the duty to warn that the design
contained a default should lead to his liability for the whole damage suffered by the
client. The builder claimed that he did warn the client. Based on the statements of
witnesses the court decided that the warning given by the builder had the form of
pointing out to the client the less correct drain pipes locations without mentioning the
lower capacity of the whole drainage system of the roof. The court adjudicated that
the non-explicit warning given to the client was insufficient in the given situation,
however, it should be taken into account in determining the range of the builder’s
liability and thus, the court diminished the liability of the builder to only half of the
damage suffered by the client.
A case decided by the RvA on 9 June 1992 590 concerned the improper
construction of the floor in a shopping mall. The client requested that natural stones
be used in the construction. The designer had chosen white and blue stones to
represent the logo of the company in the floor. After the construction had been
performed, some cracking appeared in the floor. The client claimed damages from the
builder for not warning him of the defaults in the design and of the unsuitability of the
building material chosen by the client. The builder tried to defend himself by stating
that he warned the client that the blue-dyed cement did not always seem to be
resistant. The court adjudicated, however, that making a (general) statement that a
certain type of building material did not always appear to be resistant and capable to
fulfil its function could not be treated as the warning, which the builder was obligated
to give to the client. Other statements issued by the builder were also considered
insufficient by the court. For that reason, the court recognised the builder’s full
liability for the damage.
The warning, which the builder gives to the client, needs to be explicit, clear
and justified 591 . For example, in the case of 29 June 1990 592 the builder pointed out to
the designer another method of construction, which he had successfully used in the
past. The RvA, however, adjudicated that this was not enough to constitute a warning
or even to indicate that the builder had second thoughts as to the method of
construction chosen by the designer.
In the RvA-case of 27 January 2010 593 the builder notified the client that he
wanted to mill the top layer of concrete in the foundation of the construction,
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however, the client did not follow this suggestion because he did not want to stop the
construction process for the time needed to mill the foundation. After the client
suffered damages because of the lack of milling, the client claimed that the builder
should have warned him about the mistake in the design that did not provide for this
procedure. The suggestion of the builder was not seen as a proper warning, since it did
not point out the fact that without the milling the foundation will not constitute a
suitable ground for laying down tiles. The RvA stated that the builder had to make
sure that the client was aware of the consequences of laying down the tiles on the
floor without first milling the foundation – only then the duty to warn would have
been satisfied 594 .
From these judgments given by the Dutch courts it seems that the word
“warning” is narrowly interpreted. Only when the issued statement would explicitly
point out the dangers may we speak about a warning being issued by the professional
party to the client that exempts the builder from full liability 595 .
For example, in the case of 17 December 2009 596 the builder warned the client
that the extra fire extinguishing hose was designed to go above the water pipes by 15
cm and he suggested to the client to put the hose next to the pipe. The client, however,
did not change his original instructions. The arbitration court sees this remark of the
builder as a clear warning, especially since it even contains a suggestion to the client
of how to eliminate the risk and how to improve the design.
The suggestions how to eliminate the risk and clear indication of the
consequences of not changing the original design plans is not required if the builder
cannot be expected to have knowledge thereof. For example, in the RvA-case of 9
June 2010 597 the builder noticed cracks in the walls during the renovation of the
building. The builder pointed out these cracks to the designer and had received
instructions from him to cover these cracks with mortar. The builder claimed that he
had warned the designer about the cracks, even though he did not know (and therefore
did not mention) why the cracks were present in the walls nor what the consequences
of their presence would be. The arbitration court decided that the builder had correctly
and fully performed his duty to warn in this case, taking into account the fact that he
was not obliged to further inspect the grounds of the construction and its foundation in
order to discover the origin of the cracks. The designer and the engineer who
calculated the construction details had this duty. This verdict indicates that the details
of how the warning is given to the client may depend on the knowledge of the builder,
as well. This is understandable, taking into account that the sole existence of the duty
to warn depends thereon, too.
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It is not required that the warning is given in the written form 598 , however, it is
the builder who needs to prove that he did warn the client. Taking into account his
own best interests, the builder had better pass such a warning in writing. For example,
in the case of 7 October 1983 599 the court stated that it was clear from the construction
report that there were second thoughts as to the applied dilatation method. It did not,
however, mean that these doubts led the builder to issue an actual warning to the
client. There was no written evidence of the warning having been given. The court
had to conclude that the builder had not performed his duty to warn 600 .
What if the builder gives the warning to the director of the construction who
then decides to ignore it without notifying the client thereabout? Is the builder then
obligated to warn the client directly? Pursuant to the provision of Paragraph 6, Sec. 14
of the UAV, the warning does not need to be directed to the client. It is sufficient
when the warning is given to the director of the construction, who represents the
client. In Dutch literature 601 , it has been argued that the obligation for the builder to
give a warning directly to the client in person should take place only in extreme cases.
For example, when the director of the construction would be obviously incompetent
or when the not abiding of the warning would lead to very serious negative
consequences for the client. It seems, thus, that in these extreme cases, the builder
should have approached the client, taking into account the serious consequences that
might follow, even if the designer would have assured the builder that the client was
notified and had decided to follow through with the construction as it was.
This has been confirmed in case law. In the case of 11 April 2001 602 , the client
was not aware of the letter the builder had sent to the designer in which he warned
about the defaults within the construction. The court decided that the builder could not
be held accountable for that fact. It is the duty of the designer, as the director of the
construction and representative of the client, to pass on the warning to the client. The
builder was therefore relieved from liability.
Also in a more recent case of 19 November 2009 603 the RvA had to decide
whether the builder should be liable for performing a design according to which the
concrete walls were supported by an unsatisfactory number of piles. The arbitration
court found that the builder discussed the necessity and design of these walls with the
designer and the designer insisted on further performance of the construction
according to the design plans. The RvA saw that as sufficient evidence of the builder
performing his duty to warn the client.
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6.3.2. Does a sole warning suffice?
What happens when the warning itself is properly given, but the client or his
representatives do not listen to the warning given by the builder and decide to follow
the original design? Where he had first warned the client’s representatives, he may
warn the client – and, as was discussed in the previous paragraph, in extreme cases he
may even be required to do so -, but if the client still refuses to heed the warning, the
builder is put in a very delicate position: he has to make a decision whether the
circumstances justify e.g. his denial to perform further work or to terminate the
agreement he has with the client. The courts do not give us a uniform answer to this
question.
For example, in the case of 19 November 1981 604 , the RvA decided that the
builder is not free to decide whether to continue with the construction process or stop
it, in case he issued a warning after which the client decided to carry on with the
construction nonetheless. That would mean that the builder could not terminate his
work for the client in case the client does not listen to his warning and does not
change his instructions. The builder is simply not given a choice to stop with the
construction due to him disagreeing with the instructions of the client. However, in
the case of 14 April 1999 605 the RvA adjudicated to the contrary of the previous
judgment. It has been decided in the given case that the builder had not only the right
but also an obligation to stop the construction works and should not be liable for the
damage resulting from that decision. The difference between these two cases is the
risk that the builder was taking on himself by continuing with the construction upon
his warning being ignored. In the first case the builder terminated performance of his
work because he realised that if he followed the design plans the end result would not
be fully fit for the client’s purpose. He warned the client about that risk, but the client
decided not to change his instructions. In the case of 14 April 1999 the risk was higher
– the safety of the construction site and workers was endangered.
The problem is that with most cases it is difficult to estimate upfront what the
potential damage to the construction might be as a result of the default. Thus it is
difficult to say in this respect that the builder would have to terminate the agreement
with the client in case of a serious damage and in other cases his duty to warn would
be fulfilled just upon granting a warning. It seems that it will depend solely on the
circumstances of the given case whether the builder would be justified in his refusal to
continue with the construction process. However, when the builder knows that the
warning he had given had reached the client or the client’s representatives and the
warning concerns a risk that will not lead to endangering anyone, the builder might
expect to have to continue with the construction works as he had been ordered.
An explicit warning may not suffice. In particular, the professional party may
remain liable if he diminishes its meaning by other statements or assurances that he
makes, or even by his own behaviour. The judge or an arbitrator would assess the
clarity of the warning taking into account all circumstances of the case. It does not
seem to matter whether the professional party conveys the warning directly to the
client or whether he gives it to the client’s representative, unless it is obvious that the
representative would neither heed the warning, nor convey the warning to the client.
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An example may be found in a case of 19 February 2007 606 , where the
question was considered whether the builder should be released from his liability in
case he warned the client but nevertheless created certain expectations for the client.
In this case, the builder was supposed to work on the floor of the showroom that
belonged to the client. The client, with the designer, specifically chose a material for
the floor that was difficult to install and the builder warned the client explicitly that
when using this material, there would be a risk that cracks would appear in certain
areas and that the colour most likely would differ in places, with a possibility of
certain stains appearing. The builder showed to the client a reference floor made of
this material in which certain cracks and stains were visible and told the client that he
may expect such a floor. The client informed the builder that he wished to proceed
with the construction as planned. The floor that had been made for the client showed
many more and more visible cracks and stains than the floor that has been shown to
the client as a reference. The arbitrational court adjudicated in this case that the
builder should be held liable for the damage that the client suffered by receiving a
floor that has been faulty. The builder indeed gave explicit warnings to the client that
there might be problems with the floor, but at the same time, he also created
expectations with the client promising him a floor that would look like the reference
floor that has been showed to the client. The implicit promise that the builder had
given to the client by showing him the reference floor took away the substance from
the warnings that had been given to the client, since the client then could have
expected that the floor he would receive would not be worse than the one he had seen.
This behaviour of the builder made his warning ineffective and could be seen also as
improper performance of his duty to warn.
6.4. Comparison.
The first research question that this chapter gives an answer to is what
constitutes a proper warning and more specifically: in which form the warning should
be given.
As far as the form of the warning that needs to be given is concerned, English
law is silent on that matter. It might be deduced that from the requirement to give a
proper warning follows a necessity to, at least, give a clear and explicit warning.
In German law the warning the builder is supposed to give should be
formulated in writing. However, in some cases the courts released the builder from his
liability, or at least diminished it, on the basis of a warning given orally, provided that
the warning has been given in a clear enough way to fully present the danger to the
client.
In the Netherlands the warning issued to the client by a professional party
needs to be explicit, clear and justified. It should contain a clear indication of the risk
and give a suggestion on how to avoid it, as long as the professional party should be
aware of these solutions. In case the warning does not fulfil these conditions, it will
most likely be deemed as not issued at all, thus not releasing a professional party from
his liability towards the client. If the warning had been explicit, but later a
professional party makes a statement that might diminish its meaning, that might still
lead to the liability of the professional party for breach of his duty to warn. On the
other hand, in certain circumstances even an insufficient warning might diminish that
liability. The written form of the warning is not a formal requirement in Dutch law,
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however, since the burden of proof of the warning having been issued rests on a
professional party obligated to give it, it is in his own interest to use the written form.
A comparison of these requirements (or lack thereof) leads us to the
conclusion that the Dutch system in this respect brings the most clarity and legal
certainty to the consumers. The lack of English case law elaborating on the method of
providing a duty to warn to consumers leaves a huge gap in this legal system. It is
unclear for consumers whether if they receive an oral warning, they may still claim
breach of a duty to warn, as well as what elements such a warning should contain to
be considered a proper warning by the courts. German law is in this respect more
clear. The requirement of a written form originally provided clear requirements for
giving a warning and gave legal certainty to consumers when they may claim a breach
of a duty to warn. However, the fact that case law created an exception from the rule
of granting the warnings only in writing, may nowadays lead to certain doubts among
consumers as to whether they may still claim damages for breach of a duty to warn if
the warning was given only orally. Taking this into consideration, the Dutch system
seems to offer the most clarity to consumers by not creating a formal requirement but
instead assessing the quality of the warning in order to determine whether it was a
proper warning.
Additionally, in all legal systems the question was considered with regard to
the problem to whom a builder shall direct his doubts about the correctness of the
construction and whom he shall be obligated to warn – only to the client, or instead
thereof to his representatives? It is a common practice for the client to employ a
designer or a director of the construction (either an engineer or a builder who is not
involved in the particular construction process) to represent him towards other parties
present at the construction site.
Generally, in German law it was stated that a warning given to the
representative of the client, whether it was a designer or a director of the construction,
was sufficient. However, if the circumstances of the case indicated that such
representative did not take the warning seriously and there could be doubts whether
the client would receive it from his representative, then the builder’s obligation was to
issue that warning directly to the client. This could lead us to the conclusion that the
builder’s duty to warn would be sufficiently executed in case he gave the warning to
the client’s representative, even if that representative would not change the method of
construction questioned by the builder. It was stated that only when that construction
method was clearly inconsistent with the professional requirements of the
construction, the builder’s duty to warn would not be fulfilled by issuing such a
warning. The court did not deliberate, however, on what further obligations shall the
builder have in such a case.
In Dutch law it has been established that a warning given to the representative
of the client, e.g. the designer or the director of the construction employed by the
client, should release the professional party from his liability even if the warning
would not be related further to the client. Only in extreme circumstances, when a
professional party should be aware of the incompetence of the client’s representative
or knew that not heeding the warning would have serious negative consequences for
the client, the warning should be given directly to the client.
In English law, the warning may normally be directed to the client’s
representatives. However, when the professional party (the builder or the subcontractor) has evidence that the warning did not reach the client through his
representative, he should pass on this warning himself.
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The starting point in all legal systems is the same: the warning may be given to
the client’s representative. However, it seems that when there is evidence that the
representative does not convey the warning to the client and does not heed the
warning himself, in England and Germany the builder would be required to warn
(also) the client in person, whereas this would be true in the Netherlands only in
extreme cases.
Next, this chapter focused on answering the following research question: is a
mere warning sufficient?
In English law it has been adjudicated that a prudent professional party should
not just limit itself to giving a single warning, but might need to take some other
measures in order to protect the client from suffering losses. The courts did not really
specify what these other measures could be, i.e. whether a professional party should
repeat his warnings, take additional security measures or even suspend his work. It
seems logical to assume that at least the simplest measures would need to be
undertaken, i.e. a repetition of the warning.
In German law, similar to English law, a professional party will also need to
sometimes do more than just warn the client about the risk coming from a third party.
German case law points out that in situations when more than just economic interests
of the client are endangered, but the risk is directed at interests of either third parties
or health and life of people, a professional party might need to refuse to perform his
work if the client does not change his instructions upon having been warned of the
danger linked to following these instructions. Again, there is no clear answer as to
what other measures a professional party might use in case the client does not listen to
the warning that has been given to him.
In this respect, the situation is the least clear in the Netherlands, as there has
been no agreement reached in the Dutch case law as to what kind of steps a
professional party should take if his warning is not heeded and it seems that it will be
established on a case by case basis whether a professional party should have taken
other measures than just warn the client in case the client does not listen to the
warning. If we take into account the facts of the cases discussed, it seems that, just as
in German law, the builder might refuse to perform further works when the risk is
directed at health and life of people.
In all three systems the courts have considered the problem of an insufficient
warning. In none of these three analysed systems clear rules have been established as
to what the obligation of a professional party should be when the client does not
follow the warning given to him. The courts mention the importance of the warning to
be clear, convincing and informative, in order to make sure that the client has a
chance to actually understand the risk involved in not following the warning. In case
the warning is not that clear or informative at least partial liability for the losses that
the client would suffer by not following the warning should stay with a professional
party that did not warn sufficiently. What happens when the professional party gives
an informative warning, but the client nevertheless decides not to listen to it? It is
questionable in which situations a professional party would be seen as having a duty
to take extra safety measures or to stop with performance of work in case the client
did not listen to the warning. German law clearly indicates that the suspension of
work by the builder could be required in case health and life of people or interests of
third parties would be endangered. English and Dutch law are less clear on that
matter. Even in German law a problem with the qualification of a case might arise,
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since it is sometimes difficult to foresee what kind of consequences a default in the
construction might cause and whether they would involve e.g. harm to the health or
life of others. This matter seems to be in dire need of further regulation.
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