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RESEARCH ARTICLE

Ruggie’s Double Movement: Assembling the Private and
the Public Through Human Rights Due Diligence
Antoine Duval

T.M.C. Asser Instituut, The Hague, The Netherlands

ABSTRACT
Human rights due diligence (HRDD) is spreading fast as national
laws mandating it multiply across the world. It appears that the
due diligence process is about to shape the way we regulate the
environmental and human rights impacts resulting from
economic activities for years to come. While much of the
existing scholarship on the topic is focused on HRDD’s content
and its concrete implications for businesses, this paper takes a
step back to investigate its foundations. In particular, it
outlines the core intellectual assumptions behind the approach
of John G. Ruggie, the former UN Secretary-General’s Special
Representative for Business and Human Rights, and his
embrace of HRDD. The paper suggests that Ruggie’s turn to
HRDD is grounded in a commitment to a double movement,
comprising both the privatisation of the transnational
governance of human rights through the empowerment of
corporations as governance entities and the publicisation of
corporate governance through the introduction of participatory
spaces, transparency requirements, and external accountability
processes. I argue that the tension between privatisation and
publicisation is at the heart of the HRDD process and
reflective of Ruggie’s ambition to reassemble the private and
the public into a new governance approach fitted to economic
globalisation.
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Since the unanimous endorsement of the United Nations Guiding Principles on Business
and Human Rights (UNGPs) in 2011, prepared by John G. Ruggie, human rights due
diligence (HRDD) has become the dominant regulatory strategy aimed at achieving cor-
porate responsibility for human rights (and beyond) in the transnational context. It has
been referred to as a ‘new global orthodoxy’,1 experiencing an ‘irresistible rise’.2 Landau,
for example, considers that ‘HRDD is emerging globally as a dominant, if not the domi-
nant, conceptual frame through which business responsibility for human rights impacts
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1Ingrid Landau, ‘Human Rights Due Diligence and the Risk of Cosmetic Compliance’ (2019) 20 Melbourne Journal of Inter-
national Law 221, 222.

2Holly Cullen, ‘The Irresistible Rise of Human Rights Due Diligence: Conflict Minerals and Beyond’ (2016) 48(4) George
Washington International Law Review 743, 780: ‘HRDD seems poised to be the main framework for responsible
business and the standard against which transnational corporations will be judged for the foreseeable future.’
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is understood and operationalised’.3 Even before the formal adoption of the UNGPs, the
due diligence process had already been integrated at the core of the 2011 edition of the
OECD Guidelines for Multinational Enterprises.4 Moreover, as was hoped by some com-
mentators in the aftermath of the unanimous endorsement of the UNGPs by the Human
Rights Council,5 HRDD is being progressively hardened into numerous national legis-
lations.6 Most prominently, in February 2022 the European Commission presented a
proposal for a Corporate Sustainability Due Diligence Directive.7 HRDD is also given
a prominent place in the draft business and human rights treaty currently being nego-
tiated in Geneva.8 In short, there is no denying that the invention of HRDD is a story
of enormously successful norm entrepreneurship; as pointed out by Ruggie, the
UNGPs ‘ … have succeeded in generating the beginnings of a new global regulatory
dynamic in the area of business and human rights’.9 Yet despite the wide and swift
spread of HRDD as a concept and its implementation through a variety of regulatory
instruments, little in-depth analysis of its underlying philosophy has been conducted
to date.10 The fast-growing scholarship on HRDD focuses primarily on debating the con-
crete implications of its basic components, mapping its diffusion both at a regulatory and
company level, and discussing the effectiveness of its implementation.11 Rare are the

3Landau (n 1) 222. See also Luca d’Ambrosio, ‘Le devoir de vigilance: une innovation juridique entre continuités et rup-
tures’ (2020) Droit et société 638 (‘La due diligence est ainsi présentée comme le principal outil pour combler ces
espaces interstitiels dans lesquels se construit l’irresponsabilité des entreprises dans le marché global’) and Justine
Nolan and Nana Frishling, ‘Human Rights Due Diligence and the (Over) Reliance on Social Auditing in Supply
Chains’ in Surya Deva and David Birchall (eds), Research Handbook on Human Rights and Business (Edward Elgar
2020) 108: ‘Human rights due diligence – an integral component of the UN Guiding Principles on Business and
Human Rights (the Guiding Principles) – is increasingly seen as the primary tool to address such issues, with both gov-
ernment and business responsible for its development and implementation.’

4On the transnational diffusion process triggered by the UNGPs, see Karin Buhmann, ‘Business and Human Rights: Under-
standing the UN Guiding Principles from the Perspective of Transnational Business Governance Interactions’ (2015) 6(2)
Transnational Legal Theory 399.

5Justine Nolan ‘The Corporate Responsibility to Respect Human Rights: Soft Law Or Not Law?’ in Surya Deva and David
Bilchitz (eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect? (Cambridge Univer-
sity Press 2007) 138–161; Olga Martin-Ortega, ‘Human Rights Due Diligence for Corporations: From Voluntary Standards
to Hard Law at Last?’ (2014) 32(1) Netherlands Quarterly of Human Rights 44; Chiara Macchi and Claire Bright, ‘Hard-
ening Soft Law: The Implementation of Human Rights Due Diligence Requirements in Domestic Legislation’ in Martina
Buscemi and others Russo (eds), Legal Sources in Business and Human Rights (Brill 2020).

6For the diffusion in Europe, see European Coalition for Corporate Justice, ‘Corporate Accountability Legislative Progress
in Europe’ (European Coalition for Corporate Justice) <https://corporatejustice.org/wp-content/uploads/2022/01/ECCJ-
mHREDD-map-January-2022.pdf> accessed 13 March 2022. See also Markus Krajewski, Kristel Tonstad and Franziska
Wohltmann, ‘Mandatory Human Rights Due Diligence in Germany and Norway: Stepping, or Striding, in the Same Direc-
tion?’ (2021) 6(3) Business and Human Rights Journal 550.

7Commission, ‘Proposal for a Directive on Corporate Sustainability Due Diligence and amending Directive (EU) 2019/
1937’, COM (2022) 71.

8See Article 6 of the Third Revised Draft for a Legally Binding Instrument to Regulate, in International Human Rights Law,
the Activities of Transnational Corporations and other Business Enterprises.

9John Ruggie, ‘Hierarchy or Ecosystem? Regulating Human Rights Risks of Multinational Enterprises’ in César Rodriguez-
Garavito (ed), Business and Human Rights: Beyond the End of the Beginning (Cambridge University Press 2017) 46–61.

10Even the now famous debate in the European Journal of International Law between John Ruggie and John Sherman III
on one side, and Robert McCorquodale and Johnathan Bonnitcha on the other, failed to get to the bottom of the core
assumptions behind HRDD. See Jonathan Bonnitcha and Robert McCorquodale, ‘The Concept of “Due Diligence” in the
UN Guiding Principles on Business and Human Rights’ (2017) 28(3) European Journal of International Law 899; John
Ruggie and John F Sherman, III, ‘The Concept of “Due Diligence” in the UN Guiding Principles on Business and
Human Rights: A Reply to Jonathan Bonnitcha and Robert McCorquodale’ (2017) 28(3) European Journal of Inter-
national Law 921.

11See among many others: Martin-Ortega (n 5); Cullen (n 2); Landau (n 1); Lise Smit and others, ‘Human Rights Due Dili-
gence in Global Supply Chains: Evidence of Corporate Practices to Inform a Legal Standard’ (2021) 25(6) The Inter-
national Journal of Human Rights 945; Lise Smit and others, ‘Business Views on Mandatory Human Rights Due
Diligence Regulation: A Comparative Analysis of Two Recent Studies’ (2020) 5(2) Business and Human Rights
Journal 261; Douglas Cassel, ‘Outlining the Case for a Common Law Duty of Care of Business to Exercise Human
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authors who investigate in detail its genesis and intellectual foundations.12 In this article,
I take a step back from the exegesis of HRDD and the study of its diffusion in order,
firstly, to examine the assumptions and beliefs underlying its invention by Ruggie and
his team and, secondly, to outline how these assumptions and beliefs affect the structure
and content of the HRDD process. In line with the theme of this special issue,13 I focus
particularly on teasing out the specific assemblage of public and private that is nested at
its heart.

Why is it important to study the ideas behind the HRDD process and to relate
them to its structure and content? As the due diligence process is increasingly pro-
moted as the strategy of choice to tackle adverse environmental and human rights
impacts of transnational business activities, engaging with its intellectual roots and
their practical translation in its operating structure has become urgent. Indeed, I
argue that buried inside this seemingly neutral process are fundamental assumptions
Ruggie held about the role of the state and the corporation, which are reflected in its
structure. The practical value of grasping the double movement of privatisation and pub-
licisation at the heart of the HRDD process is that it enables us to better assess whether
the different iterations of the HRDD process being introduced are faithful to Ruggie’s
original project and critique the underlying assumptions, implicit commitments, and
uncertain wagers coming with it.

The paper begins with an intellectual history of HRDD, outlining the background
assumptions and empirical claims underpinning Ruggie’s invention of HRDD as the
central implementing mechanism of the responsibility of businesses to respect human
rights. In the following sections of the paper, I highlight how Ruggie’s premises are
reflected in the internal structure of HRDD, which I characterise as built around a
double movement.14 On the one hand, Ruggie’s HRDD process privatises the transna-
tional governance of human rights by harnessing it to the regulatory capacity of corpor-
ations, thereby empowering them with the competence to govern human rights
throughout their transnational supply chains. On the other, it simultaneously subjects
corporate governance to requirements of publicness including mechanisms of partici-
pation, publicity, and external accountability. Empirically, this paper is grounded first
in a review of the writings of Ruggie, with the aim of identifying the way in which he
justified the need to turn toward HRDD. While most of the references stem from pub-
lications connected to his mandate as Special Representative, I also cover earlier publi-
cations which preceded his mandate when they exemplify some long-lasting beliefs in
terms of the role of states and corporations in governing globalisation. This

Rights Due Diligence’ (2016) 1(2) Business and Human Rights Journal 179; James Harrison, ‘Establishing a Meaningful
Human Rights Due Diligence Process for Corporations: Learning From Experience of Human Rights Impact Assessment’
(2013) 31(2) Impact Assessment and Project Appraisal 107; Björn Fasterling and Geert Demuijnck, ‘Human Rights in the
Void? Due Diligence in the UN Guiding Principles on Business and Human Rights’ (2013) 116(4) Journal of Business
Ethics 799; Björn Fasterling, ‘Human Rights Due Diligence as Risk Management: Social Risk Versus Human Rights
Risk’ (2017) 2(2) Business and Human Rights Journal 225.

12For an exception, see Christian Scheper, ‘“From Naming and Shaming to Knowing and Showing”: Human Rights and the
Power of Corporate Practice’ (2015) The International Journal of Human Rights 19(6) 737.

13See introduction to the special issue by Janne Mende.
14The notion of double movement stems from the opus magnum of Karl Polanyi, The Great Transformation (1944), in
which he characterises the double movement underlying the evolution of the economy in the nineteenth and early
twentieth century as an initial liberalisation of economic forces and then a re-regulation (or re-embedding) of the
economy by the state in order to stem its negative externalities.
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reconstruction of the intellectual history of HRDD is followed by an analysis of the key
components of the HRDD process as outlined in the UNGPs and specified in the
OHCHR Interpretive Guide on the Responsibility to Respect and the OECD Due Dili-
gence Guidance. The aim here is to concretise the double movement mentioned above
by showing how these documents either empower and require the activation of the
private governance capacity of corporations or stress the role of the public in shaping
and scrutinising that governance.

I. Ruggie’s Turn to Human Rights Due Diligence: An Intellectual History

This section argues that HRDD was Ruggie’s practical response to a diagnosis of the
emergence of governance gaps linked to the globalisation of the economy, which he
saw as calling for an innovative regulatory strategy – polycentric governance – including
the harnessing of private governance capacity in the service of human rights.

a. The ‘governance gaps’: Ruggie’s fundamental diagnosis

Ruggie’s turn to HRDD was premised on a diagnosis grounded in scepticism about the
governance capacity of states in a globalised context. In his Framework of 2008, he under-
lined that his work on business and human rights was a response to a crucial background
condition: ‘the governance gaps created by globalisation.’15 In his words, ‘ … rapid
market expansion has … created governance gaps in numerous policy domains: gaps
between the scope of economic activities and actors, and the capacity of political insti-
tutions to manage their adverse consequences’.16 Because these gaps ‘ … provide the per-
missive environment for wrongful acts by companies of all kinds without adequate
sanctioning or reparation’, narrowing and bridging them was his ‘fundamental chal-
lenge’.17 Years later, Ruggie would call the business and human rights predicament
‘ … a microcosm of a larger crisis in contemporary governance: the widening gaps
between the scope and impact of economic forces and actors, and the capacity of societies
to manage their adverse consequences’.18 This position was already reflected in scholarly
work he produced prior to taking on the position of Special Representative of the Sec-
retary-General on human rights and transnational corporations and other business
enterprises,19 and it already influenced his work on the Global Compact as adviser to
then UN Secretary General Kofi Annan at the turn of the century.20

15Human Rights Council, ‘Protect, Respect and Remedy: A Framework for Business and Human Rights’, UN Doc A/HRC/8/5
(7 April 2008) para 3. Others have referred to a ‘regulatory vacuum’, see A Claire Cutler, ‘Private Transnational Govern-
ance in Global Value Chains’ in A Claire Cutler and Thomas Dietz (eds), The Politics of Private Transnational Governance
by Contract (Routledge 2017) 79–96, 80.

16Human Rights Council, ’Protect, Respect and Remedy: A Framework for Business and Human Rights’, UN Doc A/HRC/8/5
(7 April 2008) para 104.

17Ibid. para 3.
18John Ruggie, ‘Global Governance and “New Governance Theory”: Lessons from Business and Human Rights’ (2014) 20(1)
Global Governance: A Review of Multilateralism and International Organizations 5, 6.

19John Ruggie, ‘Reconstituting the Global Public Domain: Issues, Actors, and Practices’ (2004) 10(4) European Journal of
International Relations 499.

20See John Ruggie, ‘Trade, Sustainability and Global Governance’ (2002) 27 Columbia Journal of Environmental Law 297;
and John Ruggie, ‘The Theory and Practice of Learning Networks. Corporate Social Responsibility and the Global
Compact’ (2002) (5) Journal of Corporate Citizenship 27.
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The perception of a ‘secular trend’ pointing at ‘ … an already weak system of global
governance apparently becoming more so’21 was the fundamental backdrop to the
Guiding Principles and the turn to HRDD. Ruggie’s message to disappointed commen-
tators rooting for hard international legal obligations for transnational corporations was
that ‘ … the hierarchical old governance model has limited utility in dealing with many
of today’s most significant global challenges’.22 Not only did Ruggie believe that there was
little political will to engage in international treaty-making over business and human
rights matters, but he was also of the opinion that even if there was such a will, states
would be incapable of re-embedding the global economy.23 Instead, it was time to free
the human rights discourse from its ‘conceptual shackles’24 and turn to a new governance
strategy.

b. Polycentric governance: Ruggie’s strategy

What was to be done then? Ruggie needed a ‘ … strategy of increasing governance
capacity in the face of enormously complex and ever-changing forces of globalisation’.25

The solution was what he called ‘polycentric governance’.26 He argued that corporate
conduct is shaped by three distinct governance systems at the global level:

. a system of public law and governance, domestic and international;

. a civil governance system involving stakeholders affected by business enterprises,
employing social compliance mechanisms; and

. corporate governance, which internalises elements of the other two.27

In order to successfully expand the international human rights regime to encompass
business enterprises, therefore, Ruggie reasoned that the full array of rationales and insti-
tutional means that affect corporate conduct needed to be mobilised.28 In other words,
‘ … the state by itself cannot do all the heavy lifting required to meet most pressing
societal challenges’ but ‘ … needs to engage other actors to leverage its capacities’.29

The resulting ‘regulatory ecosystem’ would ‘ … generate a new and different regulatory

21Ruggie, ‘Global Governance and “New Governance Theory”’ (n 18) 5.
22Ibid. 5–17 8. A message he liked to drive home: John Ruggie, ‘Life in the Global Public Domain: Response to Commen-
taries on the UN Guiding Principles and the Proposed Treaty on Business and Human Rights’ (2015) 1 <https://ssrn.com/
abstract=2554726> accessed 13 March 2022 (‘I am particularly pleased that several of the commentators recognize that
the heterodox nature of the GPs is necessitated by fundamental changes in the system of global governance and law-
making of which human rights traditionalists may be unaware, tend to ignore or fail to understand’).

23Ruggie, ‘Reconstituting the Global Public Domain’ (n 19) 518 (‘There is little chance of transnational firms becoming
subject to legally binding regulations at the global level any time soon; the political will or even capacity simply is
not there, and much of the corporate world would unite to fight it’). See also Human Rights Council (n 15) para 14
(‘Yet States, particularly some developing countries, may lack the institutional capacity to enforce national laws and
regulations against transnational firms doing business in their territory even when the will is there, or they may feel
constrained from doing so by having to compete internationally for investment’).

24Ruggie, ‘Life in the Global Public Domain’ (n 22) 9.
25John Ruggie, ‘Business and Human Rights: The Evolving International Agenda’ (2007) 101(4) The American Journal of
International Law 819, 840.

26Ruggie, ‘Global Governance and “New Governance Theory”’ (n 18) 9–10.
27John Ruggie, ‘Business and Human Rights: The Next Chapter’ (2013) (4) Dovenschmidt Quarterly 169; Ruggie, ‘Global
Governance and “New Governance Theory”’ (n 18) 9–10; John Ruggie, ‘The Social Construction of the UN Guiding Prin-
ciples on Business and Human Rights’ (2017) HKS Faculty Research Working Paper Series RWP17-030 12.

28Ruggie, ‘Business and Human Rights’ (n 27) 168.
29Ruggie, ‘Global Governance and “New Governance Theory”’ (n 18) 9.
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dynamic, one in which public and private governance systems – corporate as well as civil
– each come to add distinct value, compensate for one another’s weaknesses, and play
mutually reinforcing roles’.30 The UNGPs are thus built around an ambition to
harness the strength of the three governance systems and represent ‘ … a microcosm
of the tectonic shifts in law and governance systems and the organization of human col-
lectives confronting the consequences of globalization’.31

Clearly it is a misrepresentation to identify Ruggie’s oeuvre with an ‘old’ top-down
governance model which would ignore the role of corporations as ‘regulatory
agents’.32 Already in 2004, when talking about the Global Compact, Ruggie insisted
that it reflected ‘ … a desire to tap into the capacity of the private sector, not a desire
to regulate companies’.33 In another article around the same time, he advocated that
‘ … the corporate sector, which has done more than any other to create the growing
gaps between global economy and national communities, [… be] pulled into playing a
key bridging role between them’.34 More recently, he went as far as to claim that multi-
nationals as global institutions ‘ … have authority that states lack’,35 and that they are at
the ‘center of global power’ and dispose of ‘ … a relatively autonomous transnational
authority structure’.36 Harnessing this authority in favour of human rights is what the
second pillar of the UNGPs is all about, and Ruggie encoded in the UNGPs the
process through which it could be achieved: HRDD.

c. Human rights due diligence: Ruggie’s ‘core component’

It is Ruggie’s intellectual commitment to a diagnosis (the governance gaps) and to a strat-
egy (polycentric governance) which explains the emergence of HRDD as a ‘ … core com-
ponent of the UNGPs’.37 HRDD was also his answer to what he called in 2004 the ‘big
question’: ‘how to scale up individual CSR initiatives to a more systemic level.’38 It is
meant to hack into the corporate governance system in order to embed a human
rights code or, in Ruggie and Sherman’s words, to add significant ‘ … human rights
punch to the new lex mercatoria’.39 By the new lex mercatoria, they meant the regime
of private regulations (such as codes of conduct) produced by businesses to regulate
their supply chains through contractual practices. Indeed, Ruggie was aware of the
‘ … expanding universe of self-regulation in the business and human rights

30Ruggie, ‘Hierarchy or Ecosystem?’ (n 9) 47.
31Larry C Backer, ‘From Institutional Misalignments to Socially Sustainable Governance: The Guiding Principles for the
Implementation of the United Nations’ “Protect, Respect and Remedy” and the Construction of Inter-Systemic
Global Governance’ (2012) 25 Pacific McGeorge Global Business & Development Law Journal 69, 80.

32For such a surprising claim, see Neli Frost, ‘Out With the “Old”, In With the “New”: Challenging Dominant Regulatory
Approaches in the Field of Human Rights’ (2021) 32(2) European Journal of International Law 514.

33John Ruggie, ‘How to Marry Civic Politics and Private Governance’ in Carnegie Council on Ethics and International
Affairs, The Impact of Corporations on Global Governance (New York: Carnegie Council 2004) 13.

34John Ruggie, ‘Taking Embedded Liberalism Global: The Corporate Connection’ (2003) IILJ Working Paper 2 3.
35John Ruggie, ‘Multinationals as Global Institution: Power, Authority and Relative Autonomy’ (2018) 3 Regulation and
Governance 317, 327.

36Ibid. 330.
37John Ruggie, Caroline Rees and Rachel Davis, ‘Ten Years After: From UN Guiding Principles to Multi-Fiduciary Obli-
gations’ (2021) 6(2) Business and Human Rights Journal 179, 181.

38Ruggie, ‘How to Marry Civic Politics’ (n 33) 16.
39John Ruggie and John F Sherman III, ‘Adding Human Rights Punch to the New Lex Mercatoria: The Impact of the UN
Guiding Principles on Business and Human Rights on Commercial Legal Practice’ (2015) 6(3) Journal of International
Dispute Settlement 819, 835.
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domain’,40 while also acknowledging ‘ … that supply-chain monitoring by itself pro-
duces only limited behavioral changes at the factory level’.41 HRDD was to provide a
stable framework and a clear step-by-step method for the private governance of
human rights by corporations.

In practice, the process was devised in close cooperation with various corporate
lawyers who ‘ … played a major role in the shaping of the concept of human rights
due diligence’.42 John Sherman III, a key adviser to Ruggie during his time as Special
Representative and a former General Counsel of a US energy company, was a central
figure in framing the concept along the lines of pre-existing corporate due diligence pro-
cesses.43 The choice of ‘due diligence’ in naming the process was ‘ … a clever and delib-
erate tactic’,44 true to Ruggie’s principled pragmatism, as it was a concept familiar to both
the business community and international human rights lawyers. In essence, the ambi-
guity of this ‘wordplay’45 or ‘useful fudge’46 was meant to facilitate its acceptance by
both sides of the business and human rights debate. Indeed, the ‘ … process of grafting
ideas familiar to those steeped in corporate law and tort law into human rights’47 was
crucial in securing the acceptance of the business sector for the innovations embedded
in the UNGPs. HRDD is thus best understood as a hybrid in the sense that it harnesses
companies’ risk management process, known as due diligence, to manage human rights
risks faced by third parties instead of the company. This ‘ … involves certain kinds of
positive obligations, which are potentially costly to meet’.48 The strategy was not wel-
comed by all.49 Deva, a prominent business and human rights scholar, saw ‘hazards
lurking in due diligence’ and cautioned that ‘ … a blind importation of the due diligence
idea might undermine human rights’.50 Nevertheless, whether because of its appeal to
businesses or because of the symbolic power of the UNGPs after their unanimous endor-
sement by the Human Rights Council, HRDD came to dominate the business and human
rights imaginary and is now a touchstone for advocates of businesses’ human rights

40Ruggie, ‘Business and Human Rights’ (n 25) 835.
41Ibid. 837.
42Ruggie and Sherman (n 39) 458.
43John F Sherman III, ‘Human Rights Due Diligence and Corporate Governance’ (2021) Corporate Responsibility Initiative,
Harvard Kennedy School June Working Paper No 79, 24 <www.hks.harvard.edu/sites/default/files/centers/mrcbg/files/
CRI_WP_79_Final.pdf> accessed 13 March 2022 (‘As I noted at the outset, the development of HRDD was shaped by
dynamic interaction of the hard and soft law of internal controls, the Sentencing Guidelines, ERM, and the fiduciary duty
of directors and officers under Caremark’). See as well John F Sherman’s unpublished background paper on ‘Corporate
Duty to Respect Human Rights: Due Diligence Requirements’ from 2007, which outlines clearly the direct genealogical
link between business due diligence processes and human rights due diligence: available at <https://media.business-
humanrights.org/media/documents/files/reports-and-materials/Sherman-Corporate-Duty-to-Respect-30-Nov-2007.pdf>
accessed 13 March 2022.

44Bonnitcha and McCorquodale (n 10) 899–919, 900.
45d’Ambrosio (n 3) 636: ‘Il n’est pas à exclure que les rédacteurs de ces textes aient « joué avec les mots » pour faciliter la
migration de cette notion dans le domaine des affaires à celui de la RSE … ’.

46David Jason Karp, ‘Fixing Meanings in Global Governance? “Respect” and “Protect” in the UN Guiding Principles on
Business and Human Rights’ (2020) 26(4) Global Governance: A Review of Multilateralism and International Organiz-
ations 628, 639.

47Ibid. 632.
48Ibid. 635.
49For a critical take, see Bonnitcha and McCorquodale (n 10).
50Surya Deva, ‘Treating Human Rights Lightly: A Critique of the Consensus Rhetoric and the Language Employed by the
Guiding Principles’ in Surya Deva and David Bilchitz (eds), Human Rights Obligations of Business: Beyond the Corporate
Responsibility to Respect? (Cambridge University Press 2013) 98–99. This drew a critical rebuttal by Ruggie, who pointed
out that in Deva’s own scheme corporations ‘ … have no role in governance including as transnational law-makers,
which is ironic because, at the same time, he insists that multinationals are so much more powerful than many
states’: Ruggie, ‘Life in the Global Public Domain’ (n 22) 4.
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responsibilities. In the coming section, we will see how HRDD, as defined by the UNGPs
and further interpreted by authoritative guiding documents produced by the UN and the
OECD, should be understood as supporting the privatisation of the governance of human
rights along transnational supply chains.

II. Seeing HRDD as the Transnational Private Governance of Human Rights

Corporations have long been identified as ‘institutions of global governance’,51 but
HRDD aims to harness this transnational governance capacity to ensure respect of
human rights rather than to increase profit. HRDD’s mode of transnational governance
is conceived in the UNGPs as dynamic, a never-ending cycle of administrative processes
aimed at managing human rights risks which constantly evolve. It is a ‘risk management
task’52 and its scope is determined ‘ … by the context in which a company is operating,
its activities, and the relationships associated with those activities’.53 The UNGPs struc-
ture this private governance process around various administrative steps.

a. A process of discovery: Identifying and measuring human rights risks

The HRDD process, as defined in the UNGPs, provides that a business must start by
identifying and assessing the adverse human rights risks linked to its operations.54 In
other words, each corporation must devote resources and develop internal processes
to investigate its negative human rights impacts (including those linked to its supply
chain). The expectation outlined in the OHCHR Interpretive Guide is that it will allocate
‘ … the necessary internal capacity’55 to operationalise processes of identification and
assessment of human rights risks. The Guide also foresees the option of subcontracting
this administrative responsibility to external experts.56

In terms of risk assessment methodology, the UNGP commentary refers to the use of
classical administrative techniques, such as ‘ … risk assessments or environmental and
social impact assessments’.57 For its part, the OECD Due Diligence Guidance calls for
a ‘ … scoping exercise to identify all areas of the business, across its operations and
relationships, including in its supply chains, where RBC [responsible business
conduct] risks are most likely to be present and most significant’.58 This requires the
gathering of ‘ … information about sectoral, geographic, product and enterprise risk
factors, including known risks the enterprise has faced or is likely to face’.59 In a
second phase, the enterprise is to ‘ … carry out iterative and increasingly in-depth

51Christopher May, ‘Who’s In Charge? Corporations as Institutions of Global Governance’ (2015) Palgrave Communications
1. See as well, Dan Danielsen, ‘How Corporations Govern:Taking Corporate Power Seriously in Transnational Regulation
and Governanc’ (2005) 46 Harvard International Law Journal 2, 411.

52Fasterling (n 11) 226. See as well Radu Mares, ‘Securing Human Rights Through Risk-Management Methods: Break-
through or Misalignment?’ (2019) 32(3) Leiden Journal of International Law 517.

53Human Rights Council (n 15) para 25.
54United Nations, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework’, UN Doc A/HRC/17/31 (21 March 2011) (‘Guiding Principles on Business and Human Rights’).

55OHCHR, ‘The Corporate Responsibility to Respect Human Rights. Interpretive guide’ (2012) Q31 (‘Interpretive guide’).
56Interpretive guide (n 55) Q33.
57Guiding Principles on Business and Human Rights (n 54) Principle 18, commentary; Interpretive guide (n 55) Q 37.
58OECD, Due Diligence Guidance for Responsible Business Conduct (2018) 2.1 (‘Due Diligence Guidance’).
59Ibid.
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assessments of prioritised operations, suppliers and other business relationships in order
to identify and assess specific actual and potential adverse RBC impacts’.60

Ultimately, this first step of the HRDD process as described in the UNGPs, the
OHCHR Interpretive Guide, and the OECD Guidance amounts to a privatisation
of risk assessment through its delegation to corporations. The latter are required to
build internal administrative processes and mobilise economic and human resources
to fulfil the task,61 for which they often rely on tools, such as impact assessments, tra-
ditionally used by national administrations and international organisations.62 What
was the competence of national or international public administrations is now the
responsibility of corporations. Unsurprisingly, this shift has fuelled a growing
cottage industry of private auditors, consultants, and experts providing their services
to businesses in order to conduct or help conduct such assessments.63 As described by
Sarfaty, in such situations we are dealing with a ‘ … chain of outsourcing regu-
lation’64 in which the responsibility to regulate human rights is first outsourced by
states to corporations and then further outsourced to other private parties (such as
auditing firms or private consultants). Another consequence is the publication of a
flurry of guidance documents by a range of public and private actors competing to
define the practical conditions under which businesses are to fulfil this step of the
HRDD process.65

In HRDD, the privatised risk assessment is complemented by a call to use corpor-
ations’ private power, referred to as leverage, to prevent identified risks from materialis-
ing or to remedy any harm already incurred.

b. Leveraging private power to prevent human rights harm

The second dimension of HRDD to mobilise the private governance capacity of corpor-
ations is related to the responsibility they have to take action to prevent a specific human
rights impact from materialising.66 In this regard, corporations are expected to develop
internal mechanisms to ensure the integration of the findings of the risk assessment

60Ibid.
61This is despite the fact that the question of whether adverse human rights impacts can be measured to any extent
remains under debate, as stressed by Fasterling (n 11) 237.

62Mares draws an interesting parallel between the risk management processes put in place by the World Bank Group and
the HRDD process enshrined in the UNGPs, see Mares (n 52).

63See Marisa McVey, ‘Untangling the Authority of External Experts in the Corporate Implementation of the UN Guiding
Principles on Business and Human Rights’ (2022) 21(5) Journal of Human Rights, 620. Some are already warning against
an over-reliance on social auditing (sub-privatisation) to implement the HRDD process: see Nolan and Frishling (n 3).

64Galit A Sarfaty, ‘Supply Chains and Logistics’ in Mariana Valverde, Kamari M Clarke, Eve Darian Smith and Prabha Kotis-
waran (eds), The Routledge Handbook of Law and Society (Routledge 2021) 232.

65For some examples: BSR, ‘Human Rights Assessment: Identifying Risks, Informing Strategy’ (2021) <www.bsr.org/
reports/BSR-Human-Rights-Assessment-Brief.pdf> accessed 13 March 2022; Global Compact Network Germany and
German Institute for Human Rights, ‘Assessing Human Rights Risks and Impacts: Perspectives from corporate practice’
(2016) <www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/HRIA_Assessing_Human_Rights_
Risks_and_Impacts_Perspectives_from_corporate_practice.pdf> accessed 13 March 2022; IHRB, ‘Assessing Human
Rights Impacts’, <www.ihrb.org/uploads/reports/EC-Guide_ERA-08_Part-3_Section-II.pdf> accessed 13 March 2022;
Entreprises pour les droits de l’homme, ‘Guide to assess human rights risks’ (2013) <https://e-dh.org/userfiles/EDH_
Assess_human_rights_risks_guide_EN.pdf> accessed 13 March 2022; Nomogaia, ‘The Business Person’s Guide to
Human Rights Risk Assessment’ 2016, <http://nomogaia.org/wp-content/uploads/2017/01/Business-Persons-Guide-
to-Human-Rights-Risk-Assessment-Oct-2016.pdf> accessed 13 March 2022, Danish Institute for Human Rights,
‘Human rights impact assessment guidance and toolbox’ (2020) <www.humanrights.dk/tools/human-rights-impact-
assessment-guidance-toolbox≥ accessed 13 March 2022.

66Guiding Principles on Business and Human Rights’ (n 54) Principle 19.
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phase inside its corporate processes and decisions.67 In taking action, corporations are
not only supposed to cease actions that cause or contribute to adverse human rights
impacts,68 but are also enjoined to use their leverage (their ‘power to influence’)69 to
trigger behavioural changes when the adverse impact is directly linked to their oper-
ations. In so doing, HRDD turns into a positive obligation on the part of corporations
to ‘ … effect change in the wrongful practices of another party that is causing or contri-
buting to an adverse human rights impact’.70

This constitutes a considerable transfer of responsibility to corporations, which are
essentially called upon to use their private economic power to attain behavioural
change in a wide range of third parties linked to their activities worldwide. Under the
HRDD process, enterprises are to determine the suitable action through a difficult balan-
cing exercise between their leverage, the severity of the abuse, the potential human rights
consequences of terminating the relationship, and the importance of the relationship to
the enterprise.71 The determination of each variable of this balancing act will lead to
differing interpretations, but it is the business’ assessment that, at least initially, will
prevail. Thus the private governance capacity of a corporation is mobilised not only to
conduct investigations and come to determinations regarding the potential adverse
human rights impacts connected to its activities, but also to ensure that such impacts
do not materialise. The entire body of the corporation is to flex its economic muscles
vis-à-vis third parties to prevent negative human rights impacts on a transnational
basis. While the UNGPs suggest that a business should take supportive action to help
other companies linked to its activity,72 they also call for economic sanctions and divest-
ments which could lead to economic hardship for its contractual partners (and their
employees) who refuse to follow up or who simply disagree with the results of the risk
assessment conducted. Fundamentally, HRDD implies that businesses will act as
private enforcers of human rights and that they will issue sanctions and/or incentives
(i.e. use their leverage) to prevent adverse human rights impacts caused by entities to
which they are directly linked. Corporations are thereby legitimised as enforcers of
human rights in a new functional territory: their transnational supply or value chains.

c. Self-assessing the effectiveness of HRDD processes

Finally, the HRDD process also entails the corporation’s responsibility to monitor
whether ‘ … adverse human rights impacts are being addressed’.73 This means it
becomes a company’s responsibility to track the effectiveness of the actions it has
taken to prevent the materialisation of the adverse human rights impacts it has identified.
To do so companies are encouraged to craft context-specific ‘qualitative and quantitative
indicators’,74 which are well known tools of global governance.75 Additionally, the

67See Interpretive guide (n 55) Q43 and Q44.
68For the concrete implications of this, see Due Diligence Guidance (n 58) 3.1.
69Interpretive guide (n 55).
70Ibid. Q46 and Box 6.
71Guiding Principles on Business and Human Rights’ (n 54) Commentary under Principle 19.
72Ibid.
73Ibid. Principle 20.
74Ibid. See as well Interpretive guide (n 55) Q51.
75Kevin Davis, Angelina Fisher, Benedict Kingsbury and Sally Engle Merry (eds), Governance by Indicators: Global Power
through Quantification and Rankings (Oxford University Press 2012).
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Commentary to UNGP 20 calls for integrating this tracking into ‘relevant internal report-
ing processes’ and using management tools such as ‘ … performance contracts and
reviews as well as surveys and audits’.76 In other words, it allocates to businesses the
responsibility of assessing the effectiveness of their own responses to the human rights
risks they are linked to and of developing their preferred (qualitative and quantitative)
indicators and methods for doing so.77 Even the process of critical reflection on the
quality of a risk assessment and of the actions taken on its basis is thus delegated to cor-
porations. As with the mapping and identifying of human rights risks, we can expect a
market for indicators, surveys, and audits aimed at tracking the effectiveness of HRDD
processes to emerge along with stiff competition to define the conditions to be fulfilled
to produce a satisfactory self-assessment.78 This step of the due diligence process also pri-
vatises a traditional administrative function, the evaluation of the effectiveness of pol-
icies, which is the usual remit of public auditors.

This section was aimed at showing that the HRDD process, as conceived by Ruggie
and transposed in the UNGPs (and refined in authoritative guidance documents),
amounts to a privatisation of the governance of human rights along transnational
supply/value chains. It shows how different steps of the HRDD process are premised
on harnessing the economic power and transnational administrative capacity of corpor-
ations to govern the human rights risks linked to their activities or products.79 Accord-
ingly, ‘ … the level of senior management commitment, capacity, resources and skill
needed to take such due diligence schemes seriously is immense’.80 When conducting
HRDD, corporations are expected to engage in governance activities throughout their
functional territory (their transnational supply/value chains) aimed at the public good
instead of their immediate economic interest.81 Thus they are ‘ … undergoing a role

76Guiding Principles on Business and Human Rights’ (n 54) Commentary under Principle 20.
77See as well Interpretive guide (n 55) Q49.
78Larry Catá Backer, ‘Moving Forward the UN Guiding Principles for Business and Human Rights: Between Enterprise
Social Norm, State Domestic Legal Orders, and the Treaty Law That Might Bind Them All’ (2015) 38 Fordham Inter-
national Law Journal 495 (‘Without a widely-accepted framework for reporting company implementation of the
Guiding Principles, and a parallel framework for assuring such reports, we can expect to see a proliferation of interpret-
ations in practice’).

79Similarly, Sarianna M Lundan and Peter Muchlinski, ‘Human Rights Due Diligence in Global Value Chains’ in Rob van
Tulder, Alain Verbeke, and Liviu Voinea (eds), New Policy Challenges for European Multinationals (Emerald Group Publish-
ing 2012) 194 (‘The application of due diligence analysis to address human rights issues relies on the ability of the MNE
to identify its vulnerabilities, and to address these in a responsible manner. It calls on the firm to employ its capabilities
in control and coordination to establish transparent and effective monitoring processes’); Landau (n 1) 234 (‘It [HRDD]
capitalises on a company’s inherent capacity to regulate itself and its superior access to company-specific information’);
and Enrico Partiti, ‘Trust and Global Governance: Ensuring Trustwhortiness of Transnational Private Regulators’ (2020)
52(2) NYU Journal of International Law and Politics 415, 433: ‘What sets HRDD apart from other forms of self-regulation
is the breadth of the regulatory competences cast onto transnational corporations outside direct public control. Com-
panies are called on to regulate not just their own activities, but also their entire value chain through the definition of
monitoring mechanisms and internal processes and indicators, and to enforce such regulation by means of leverage
and measures directed against their suppliers, including discontinuance of commercial relations.’

80Christine Parker and John Howe, ‘Ruggie’s Diplomatic Project and Its Missing Regulatory Infrastructure’ in Radu Mares
(ed), The UN Guiding Principles on Business and Human Rights: Foundations and Implementation (Brill 2012) 293.

81See also Fasterling (n 11) 228: ‘Human rights due diligence under the UNGPs consists of a managerial process that is to
operate as a prophylactic measure, whereby the term “responsibility” is forward-looking. Such risk-based regulatory
approaches seek to leverage on a regulated entity’s internal control processes and governance systems for solving
public interest problems’; ‘The second conclusion is that if business corporations managed human rights risk in
order to serve the goal of respecting human rights and not to address possible repercussions of human rights violations
on the corporation’s value, they would effectively alter the corporate purpose, or at least place the sole objective of
value maximization within the confines of adequate human rights respect’; d’Ambrosio (n 3) 638: ‘En recentrant la
responsabilité dans les lieux de concentration des décisions et du profit, la due diligence vise ainsi à instituer les
liens de pouvoir qui structurent les réseaux internationaux d’entreprise. Il reviendra en effet à chaque entreprise de
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shift from norm violators to actors who commit themselves to human rights norms and
even serve as agents of human rights promotion’.82 Corporations are in a sense acting as
translators of human rights, which are ‘vernacularized’83 through their management
practices in their transnational supply/value chains. In other words, the HRDD
process aims to overcome the defining feature of the transnational supply/value chain,
namely its chaotic diversity and contingency,84 in order to subject it to the control of
the lead company in the name of human rights.

Ultimately, the fundamental contribution of HRDD and the UNGPs is to be found in
its strategic choice to leverage transnational private governance to bridge Ruggie’s ‘gov-
ernance gaps’ instead of focusing only on re-empowering states and international organ-
isations to administer the compliance of businesses with human rights.85 Nevertheless, as
we will see in the next section, Ruggie’s embrace of private governance cannot be reduced
to a blind trust in the benevolent governance of corporations and is not an embrace of
pre-existing corporate social responsibility (CSR) mechanisms. Indeed, it is accompanied
by a countermovement that emphasises the need for public participation, publicity, and
accountability in corporate governance.

III. HRDD as Publicisation of Corporate Governance: Participation,
Publicity, and Accountability

Relying on HRDD as transnational private governance can be interpreted as a way ‘ … to
reorganize power away from states to firms and private actors and institutions, where
there is questionable accountability and legitimacy outside the profit-motive and
private interests’.86 The second part of this article argues that Ruggie was aware of the
‘accountability concerns’87 linked with the privatisation of the transnational governance
of human rights, and therefore embedded specific spaces of public participation and
scrutiny into the HRDD process. In other words, HRDD is also meant to open
private, shareholder-driven corporate governance to the scrutiny and participation of

se livrer à des examens systématiques des pratiques menées par ses relations commerciales, de demander l’avis d’ex-
perts indépendants quant à la marche à suivre, de renforcer les capacités de ses partenaires, de collaborer avec eux
pour prévenir ou atténuer les incidences négatives sur les droits de l’homme. En somme, de déployer tous son
pouvoir pour éviter que de telles violations ne soient réalisées ni à la tête ni à la périphérie de son organisation pro-
ductive et commerciale.’

82Nicole Deitelhoff and Klaus Dieter Wolf, ‘Business and human rights: how corporate norm violators become norm entre-
preneurs’ in Thomas Risse, Stephen C. Ropp and Kathryn Sikkink (eds) The Persistent Power of Human Rights: From Com-
mitment to Compliance (Cambridge University Press 2013), 222–238, 222.

83On this role of corporations as translators, see GA Sarfaty, ‘Corporate Actors as Translators in Transnational Lawmaking’
(2021) 115 AJIL Unbound 278.

84See Anna Tsing, ‘Supply Chains and the Human Condition’ (2009) 21(2) Rethinking Marxism, 148.
85For a similar argument, see Anna Beckers, ‘From Corporate Personality to Corporate Governance: The Transformation of
International Human Rights Protection in Corporate Governance Structures’ in Nehal Bhuta and Rodrigo Vallejo (eds),
Human Rights and Global Governance (Oxford University Press 2020) <https://ssrn.com/abstract=3573755> accessed 13
March 2022. Contra, Neli Frost (n 32) 515 (‘The UNGPs do not account, therefore, for any de-facto public functions that
TNCs already assume in the active shaping, diffusion or institutionalization of human rights norms via their economic
endeavours’).

86Cutler, ‘Private Transnational Governance’ (n 15) 89.
87Sarfaty, ‘Supply Chains and Logistics’ (n 64) 232 (‘While outsourcing regulation to companies is a means by which states
can indirectly regulate firms in other countries, this practice raises accountability concerns when private actors are per-
forming functions that are fundamentally public. Like other forms of public-private governance, there are risks to public
values when private actors perform functions conventionally reserved for government agencies. Supply chain laws pose
a greater risk to accountability given that the regulated entities themselves are sometimes ill equipped to monitor and
enforce compliance by third parties’). Identifying similar accountability concerns, see Danielsen (n 51) 423–25.
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the stakeholders affected by it.88 Furthermore, emerging legislation means that corporate
HRDD processes are increasingly subjected to external accountability mechanisms invol-
ving national courts and administrations. In the context of this section, ‘the public’ denotes
all those affected by the transnational supply or value chain of a particular corporation.

a. Ruggie’s understanding of the role of the public in the HRDD process

Ruggie was at heart a committed Polanyian in search of a way to re-embed the globalised
economy into what he called a reconstituted global public domain.89 While he was aware
of the limitations and insufficiencies of corporate codes of conduct, he was optimistic in
his belief that ‘ … civil society organizations have managed to implant elements of public
accountability into the private transactional spaces of transnational firms’.90 Accordingly,
Ruggie’s polycentric governance strategy aimed to likewise harness and empower what
he referred to as the ‘civil governance system’ in order to reinforce these ‘elements of
public accountability’. The idea that corporations need to be subjected to mechanisms
of public participation, scrutiny, and accountability was integral to his project, even
though he did not include in the UNGPs a separate pillar dedicated to civil governance.
Looking back at this decision not to put greater emphasis on public participation, he
expressed serious ‘ … doubt that a “Participate” pillar would have survived the UN pol-
itical process of getting the UNGPs approved’.91 Nevertheless, Ruggie claimed he had
embedded ‘ … affected individuals and communities, together with civil society actors
that may represent them, within the three pillars’,92 particularly through ‘ … specific
references to the need to engage with, consult, and report to affected persons and com-
munities as part of the GPs human rights due diligence requirements’.93 In 2018, writing
with some trusted advisers, Ruggie insisted that ‘ … HRDD brings the concerns of
affected stakeholders into greater prominence in corporate decision-making at both
operational and leadership levels’.94 In his mind, ‘ … affected individuals and groups
are front and center’95 in the HRDD process.

The commitment to subjecting the HRDD process to the input and scrutiny of the
affected public is an essential pillar of the entire edifice, as it is supposed to ensure
that the transnational private governance of human rights under the heading of
HRDD is truly exercised in the interest of those whose human rights are at play. Were
this not the case, as pointed out by Sarfaty, HRDD’s outsourcing of regulation to

88See Peter Muchlinski, ‘Implementing the New UN Corporate Human Rights Framework: Implications for Corporate Law,
Governance, and Regulation’ (2012) 22(1) Business Ethics Quarterly, 145, 163: ‘It is hard to see how the existence of the
corporate responsibility to respect human rights can become a significant element in corporate action unless a more
stakeholder oriented approach is adopted in corporate governance and regulatory developments.’

89Ruggie, ‘Reconstituting the Global Public Domain’ (n 19). On Ruggie’s Polanyian commitments and on their impact on
his work as Special Representative, see Grietje Baars, ‘“Reform or Revolution”? Polanyian versus Marxian Perspectives on
the Regulation of the Economic’ (2011) 62(4) Northern Ireland Legal Quarterly, 415.

90Ruggie, ‘Reconstituting the Global Public Domain’ (n 19) 514.
91Ruggie, ‘Hierarchy or Ecosystem?’ (n 9) 53.
92Ibid. 54.
93Ibid.
94Ruggie, Rees and Davis (n 37) 186.
95Ibid. 187: ‘It is consultation with these stakeholders – to understand their views and experiences so these can be fac-
tored into business decisions and actions – that is essential to the construct of human rights due diligence under the
UNGPs. While experts and other types of stakeholder play a role in the process, affected individuals and groups are front
and center.’
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corporations could otherwise raise stringent ‘accountability concerns’, as ‘private actors
are performing functions that are fundamentally public’.96 The coming sections will show
how this commitment to the integration of the affected public has been translated into
the operational structure of the HRDD process.

b. Public participation in the HRDD process

The governance of corporations is traditionally dominated by the interests and represen-
tatives of shareholders; only in some instances do employees’ representatives have also a
say in the management of a business. Broadly speaking, stakeholders are typically
excluded from corporate governance.97 Certainly companies sometimes consult their sta-
keholders, especially customers, to better know their concerns, but only if they see an
economic rationale for it and on an ad hoc basis. The interests of the wider public are
instead, in principle, mediated through the political process leading to the array of
laws and regulations issued by states or regional organisations like the European
Union. However, as discussed above, Ruggie’s turn to HRDD was premised on the
assumption that states are badly positioned to govern transnational business activities.
To accommodate the demise of the state as the main channel for transnational public
interest, Ruggie aimed to integrate the perspectives of affected stakeholders into the cor-
porate-led HRDD process. Hence his point that the ‘ … key distinction between human
rights due diligence and more traditional forms of this process lies in the critical role of
engagement with stakeholders’.98

The emphasis on the participation of stakeholders in the HRDD process is observable
in the UNGPs and in many of the official guidance documents that accompany them. For
example, the OHCHR Interpretive Guide proclaims that ‘ … the key to human rights due
diligence is the need to understand the perspective of potentially affected individuals and
groups’.99 The OECD Due Diligence Guidance states that ‘ … meaningful engagement
with relevant stakeholders is important throughout the due diligence process’.100

A need to engage with stakeholders is further specified for the different steps of the
HRDD process. At the risk-mapping stage, corporations have to engage in ‘ … meaning-
ful consultation with potentially affected groups and other relevant stakeholders’.101

More precisely, stakeholder consultation is defined as ‘an ongoing process of interaction
and dialogue between an enterprise and its potentially affected stakeholders that enables
the enterprise to hear, understand and respond to their interests and concerns, including
through collaborative approaches’.102 Its main purpose being ‘ … to understand the con-
cerns of potentially affected stakeholders by consulting them directly in a manner that

96Galit A Sarfaty, ‘Shining Light on Global Supply Chains’ (2015) 56(2) Harvard International Law Journal, 419, 421.
97Stakeholders are defined in the OHCHR’s interpretive guide as ‘ … any individual who may affect or be affected by an
organization’s activities. An affected stakeholder refers here specifically to an individual whose human rights has been
affected by an enterprise’s operations, products or services.’

98Ruggie, Rees and Davis (n 37) 186.
99Interpretive guide (n 55) Q30.
100Due Diligence Guidance (n 58).
101Guiding Principles on Business and Human Rights (n 54) Principle 18.
102Interpretive guide (n 55) Definitions; Due Diligence Guidance (n 58) 18: ‘Stakeholder engagement is characterised by
two-way communication. It involves the timely sharing of the relevant information needed for stakeholders to make
informed decisions in a format that they can understand and access. To be meaningful, engagement involves the good
faith of all parties.’
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takes into account language and other potential barriers to effective engagement’.103 If
this is not achievable, businesses have to ‘ … consider reasonable alternatives such as
consulting credible, independent expert resources, including human rights defenders
and others from civil society’104 or ‘legitimate representatives’.105 The thorny questions
these instructions raise regarding who and how to consult stakeholders (see OHCHR
Interpretive Guide, Box 5) will lead to considerable disputes in the future.106 Regardless,
Ruggie was clear that ‘ … engaging with at-risk stakeholders and those who represent
them (as well as relevant experts) is central to understanding what’s going on’.107

At the taking action stage, Guiding Principle 19 does not mention the involvement of
stakeholders. However, the OECD DD Guidance recommends that enterprises ‘ …
consult with potentially impacted stakeholders and rightsholders on prioritisation
decisions’,108 ‘[c]onsult and engage with impacted and potentially impacted stakeholders
and rightholders and their representatives to devise appropriate actions and implement
the plan’,109 and ‘ … encourage entities causing or contributing to adverse impacts to
consult and engage with impacted or potentially impacted rightsholders or their repre-
sentatives in developing and implementing corrective action plans’.110 Ruggie himself
called on corporations to ‘ … wherever feasible … involve the affected stakeholders
or their representatives in discussions of the actions to be taken, and in any event
provide them with updates on progress’.111

Finally, at the tracking stage, the UNGPs foresee that businesses are required to
‘[d]raw on feedback from both internal and external sources, including affected stake-
holders’.112 Regarding the entity responsible for assessing the effectiveness of the
HRDD process, companies are encouraged to ‘ … consider the scope for agreeing
with affected stakeholders on an individual or organization that all concerned will
trust to provide accurate assessments’.113 This can be done for example through ‘ …
joint fact-finding by company and community representatives’114 or through an oper-
ational-level grievance mechanism.115 The Interpretive Guide deems stakeholder input
crucial to ‘reinforce the credibility’ of a tracking system.116

For Ruggie, meaningful consultation of affected stakeholders was the ‘integrative
mechanism’117 that must be embedded throughout the HRDD process. It was conceived
as the window through which the voice of affected stakeholders would enter the space of

103Guiding Principles on Business and Human Rights (n 54) Commentary Under Principle 18.
104Ibid.
105Interpretive guide (n 55) Q30.
106See Due Diligence Guidance (n 58) 2.3 (‘If impacted stakeholders or rightsholders disagree with the enterprise’s assess-
ment of its involvement with any actual or potential adverse impact, cooperate in good faith with legitimate mechan-
isms designed to help resolve the disagreements and provide remediation’.)

107Ruggie, Rees and Davis (n 37) 187.
108Due Diligence Guidance (n 58) 2.4.
109Ibid 3.1.
110Ibid 3.2.
111Ruggie, Rees and Davis (n 37) 188.
112Guiding Principles on Business and Human Rights (n 54) Principle 20.
113Interpretive guide (n 55) Q49.
114Ibid.
115Ibid Q52.
116Ibid Q53.
117John Ruggie,‘The Paradox of Corporate Globalization: Disembedding and Reembedding Governing Norms’ (2020) M-
RCBG Faculty Working Paper Series HKS Working Paper No RWP20-023, 24 <https://ssrn.com/abstract=3556577>
accessed 13 March 2022.
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corporate governance. It is therefore also likely to be the subject of intense interpretive
struggles to define what such a consultation entails in practice, what a company must
do with the information gathered, and what the consequences will be if it fails to properly
consult affected stakeholders.118 Civil society organisations (CSOs),119 business associ-
ations,120 and other interested parties121 have started to publish guides and recommen-
dations directed at those engaging in such consultations. The main takeaway for our
purposes is that HRDD, as envisaged by Ruggie and elaborated on by the OECD and
the OHCHR with his input, is not only about harnessing the private power of the corpor-
ation to govern human rights transnationally, it is also about opening up corporate gov-
ernance to the views of those affected by it and giving them a new ‘ … basis for
participation that can be invoked in relation to business enterprises and states’.122

Whether it succeeds in doing so is another matter altogether.

c. Publicity and the HRDD process

The opening up of corporate governance to the public is not limited to the participation
of affected stakeholders in the HRDD process; the UNGPs also provide for the publi-
cation of information on the HRDD process in order to allow for public scrutiny.
Indeed, Principle 21 provides that ‘ … to account for how they address their human
rights impacts, business enterprises should be prepared to communicate this externally’.
Furthermore, businesses ‘ … whose operations or operating contexts pose risks of severe
human rights impacts should report formally on how they address them’.

The official aim of Principle 21 is to provide ‘ … a measure of transparency and
accountability to individuals or groups who may be impacted and to other relevant sta-
keholders, including investors’.123 Businesses ‘ … need to be able to show that they are
meeting their responsibility to respect human rights in practice’ and ‘ … to account
externally for their actions if faced with allegations of human rights abuse’.124 The
Due Diligence Guide deems communication necessary for an enterprise to ‘ … build
trust in its actions and decision-making, and demonstrate good faith’.125

The OHCHR Interpretive Guide and the OECD Due Diligence Guidance elaborate
quite extensively on the practical implications of Principle 21.126 The Guide provides
that an enterprise must at least be in a position ‘ … to communicate its general
approaches to addressing its human rights risks’ and when relevant to engage in

118For some concrete proposals, see Partiti, ‘Trust and Global Governance’ (n 79) 476–83.
119See Mariette van Huijstee, Victor Ricco and Laura Ceresna-Chaturvedi, ‘How to Use the UN Guiding Principles on
Business and Human Rights in Company Research and Advocacy: A Guide For Civil Society Organisations’ (2012) 23
<www.somo.nl/wp-content/uploads/2012/11/English-version.pdf> accessed 13 March 2022.

120See Global Compact Network Germany and twentyfifty Ltd, ‘Stakeholder Engagement in Human Rights Due Diligence:
A Business Guide’ (2014) <www.globalcompact.de/migrated_files/wAssets/docs/Menschenrechte/stakeholder_
engagement_in_humanrights_due_diligence.pdf≥ accessed 13 March 2022.

121David Kovick, ‘Meaningful Engagement with Affected Stakeholders’ (Shift, 2018), <https://shiftproject.org/meaningful-
engagement-with-affected-stakeholders/> accessed 13 March 2022.

122Ruggie, ‘The Social Construction’ (n 27) 16: ‘Through the UNGPs, rights holders who are harmed by business activities
and those who represent or speak for them, gain a new authoritative advocacy tool and basis for participation that can
be invoked in relation to business enterprises and states.’

123Guiding Principles on Business and Human Rights (n 54) Commentary Under Principle 21.
124Interpretive guide (n 55) Q54
125Due Diligence Guidance (n 58) 5.
126Interpretive guide (n 55) Q 54–61 and OECD Due Diligence Guidance (n 58) 5.1.
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‘communication on its specific responses to a particular human rights impact’.127 More-
over, if an enterprise has ‘ … significant human rights risks, the higher public interest
dictates a need for more formal and regular public reporting to account for the
systems the enterprise has in place to mitigate those risks and to address any harm
that may occur’.128 The prior steps of the HRDD process ‘ … provide the body of infor-
mation an enterprise needs to have available to it in order to communicate as and when
appropriate’.129 The Interpretive Guide expands on the UNGPs regarding the form such
communication should take.130 It explains that the form of the communication should
suit its purpose and recommends the production of a formal public report at
minimum when there is a risk of severe human rights impact.131 The Interpretive
Guide also foresees that if an actual or potential adverse impact on human rights is
identified, the affected individuals must be informed ‘ … as directly and quickly as
possible’.132 Thus HRDD does not seem to entail a vague public reporting responsibil-
ity, but proactive, targeted, and comprehensive communication to relevant affected sta-
keholders when their human rights are at risk. Additionally, if called upon by external
parties to publish information on how the enterprise targets its human rights impact,
the Guide states that there is a compelling case for publication if ‘ … the parties raising
the challenge are themselves claiming to be directly affected or are the legitimate repre-
sentatives of such individuals or groups’.133 In terms of the content of the information
communicated, it should ‘ … be accurate and honest’ and ‘ … convey all the facts
necessary for those affected to make informed decisions regarding their own inter-
ests’.134 Where the Guide provides for exceptions to communication, due to risks to
affected stakeholders or personnel or the legitimate requirements of commercial confi-
dentiality, it adds that ‘ … care should be taken that blanket assumptions about such
risks do not become an easy justification to avoid sharing information that can legiti-
mately be made public’.135

The OECD Due Diligence Guidance makes similar recommendations. Its baseline is
that ‘[i]nformation should be accessible to its intended audiences (e.g. stakeholders,
investors, consumers, etc.) and be sufficient to demonstrate the adequacy of an enter-
prise’s response to impacts’.136 Multinational enterprises (MNEs) subjected to the
OECD Guidelines are expected to ‘[p]ublicly report relevant information on due dili-
gence processes … through the enterprise’s annual, sustainability or corporate respon-
sibility reports or other appropriate forms of disclosure’.137 The information singled out
for publication includes

RBC policies, information on measures taken to embed RBC into policies and management
systems, the enterprise’s identified areas of significant risks, the significant adverse impacts
or risks identified, prioritised and assessed, as well as the prioritisation criteria, the actions

127Interpretive guide (n 55) Q55.
128Ibid.
129Ibid. Q56.
130Ibid. Q57.
131Ibid. Q57.
132Ibid. Q58.
133Ibid. Q58.
134Ibid. Q59.
135Ibid. Q60.
136Due Diligence Guidance (n 58) §5.
137Ibid. §5.1.
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taken to prevent or mitigate those risks, including where possible estimated timelines and
benchmarks for improvement and their outcomes, measures to track implementation and
results and the enterprise’s provision of or co-operation in any remediation.138

It is to be published in a ‘ … way that is easily accessible and appropriate, e.g. on the
enterprise’s website, at the enterprise’s premises and in local languages’.139 Finally, if
an enterprise causes or contributes to an impact, it must be ‘ … prepared to communi-
cate with impacted or potentially impacted rightsholders in a timely, culturally sensitive
and accessible manner, the information above that is specifically relevant to them, in par-
ticular when relevant concerns are raised by them or on their behalf’.140

This commitment to publicity in the framework of the HRDD process has been inter-
preted by some CSOs as implying that ‘ … if companies do not respond to legitimate
requests for information about how they address their human rights risks and
impacts, this may be considered a breach of the Guiding Principles in itself’.141 The
non-profit organisation Shift and the audit firm Mazars have produced a custom-
made reporting framework aimed at fulfilling Principle 21 of the UNGPs.142 In any
event, determining the degree of transparency required in the framework of the
HRDD process will constitute an important interpretative battlefield for the future.

It therefore seems unjustified to claim that the HRDD process, as conceived by Ruggie,
does not provide for ‘… any requirement on business to be transparent about the
process’.143 Ruggie’s conceptualisation of the HRDD process in the UNGPs was premised
on ensuring a high degree of publicity with regard to private governance processes, although
the practical modalities are yet to be determined in context and will be the subject of political
and legal debates. The public accessibility of information on the HRDD processes was, fur-
thermore, essential to an edifice whose main accountability mechanism was originally
grounded in public expectations and the social license to operate.144

d. Public accountability and the HRDD process

The final dimension of public involvement in the HRDD process is through public con-
testation and recourse to what could be analogised to the counter-democratic processes
described in Rosanvallon’s political philosophy.145 Traditionally, only shareholders, con-
tractual partners, or people directly harmed by a company could hold it accountable in
court for its decisions. In the context of HRDD, the wider affected public (including
CSOs representing the interests of affected stakeholders) can be empowered to play a
role in holding a corporation accountable for failing to meet its responsibility to

138Ibid. §5.1.
139Ibid. §5.2.
140Ibid. §5.3.
141See van Huijstee, Ricco and Ceresna-Chaturvedi (n 119) 67.
142The reporting framework available at <www.ungpreporting.org> accessed 13 March 2022.
143Landau (n 1) 237.
144Human Rights Council (n 15) para 54.
145For Rosanvallon, ‘counter-democracy’ means ‘not the opposite of democracy but rather a form of democracy that
reinforces the usual electoral democracy as a kind of buttress, a democracy of indirect powers disseminated throughout
society – in other words, a durable democracy of distrust, which complements the episodic democracy of the usual
electoral-representative system’: Pierre Rosanvallon, Counter-Democracy. Politics in an Age of Distrust (Cambridge Uni-
versity Press 2008) 8. Obviously, in the present case such counter-democratic processes are at play in the absence of a
truly democratic corporate governance.
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respect human rights. Ruggie did not initially expect that conducting HRDD would
become an enforceable legal obligation; he was betting primarily on social pressure to
drive the diffusion and implementation of HRDD. However, as implementing an
HRDD process is increasingly becoming a legal obligation enshrined in national
law – and potentially EU law within the near future – institutional processes of contesta-
tion before national administrations and courts are progressively opening up.

1. Spontaneous contestation: The court of public opinion and the social licence
Ruggie argued that failure by a company to meet its responsibility to respect human rights
and conduct HRDD exposes it ‘… to the courts of public opinion … and occasionally
to charges in actual courts’.146 He further wrote that ‘ … the broader scope of the responsi-
bility to respect is defined by social expectations – as part of what is sometimes called a com-
pany’s social license to operate’.147 Accordingly, the emphasis of the HRDD process on
publicity and disclosure of information, discussed in the previous section, aimed to increase
the capacity of the public to mobilise around and criticise the perceived failures of specific
corporations in fulfilling their responsibility to respect. As Ruggie’s construct was originally
built to be legally non-binding and deprived of an institutionalised enforcement system, at
the outset this was the only way in which businesses could be held accountable for a
deficient HRDD process. The literature throws doubt on the ability of public shaming and
social mobilisation to provide effective accountability mechanisms; scholars have highlighted
the limitations (both in terms of the capacity of civil society actors to engage in public
shaming and its actual impact on corporations) of the ‘social license’ approach and of a
business case for corporate responsibility.148

Yet while Ruggie initially pitched HRDD to businesses with reference to their social
license to operate, he was quickly overtaken by the rapid diffusion of his brainchild. In
line with his own expectations grounded in a constructivist outlook, based on which
he endorsed a pragmatic approach geared towards producing an authoritative framework
endorsed by the Human Rights Council, the UNGPs were successful in spreading HRDD
as a hegemonic mechanism to tackle the human rights impacts of businesses, leading to
its progressive hardening into a growing number of binding national laws. In recent years
Ruggie embraced this trend towards mandatory HRDD obligations and sought to put the
weight of his authority behind it.149 Consequently, this hardening process is leading to
the emergence of institutionalised spaces for public contestation of corporations’
HRDD processes.

146Human Rights Council (n 15) para 54.
147Ibid.
148Famously, David Vogel, The Market for Virtue (Brookings Institution Press 2005). Pointing specifically at the limits of a
business case to implement HRDD, see Fasterling (n 11) 245–47.

149John Ruggie, ‘Keynote Address by John Ruggie at the Conference “Business & Human Rights: Towards a Common
Agenda for Action”’ (2019) <https://shiftproject.org/resource/john-ruggie-keynote-finland2019/> accessed 13 March
2022: ‘We often hear the term “SMART MIX OF MEASURES” being employed to mean voluntary measures alone. But
that gets it wrong. Guiding Principle 1 says that states must have effective legislation and regulation in place to
protect against human rights harm by businesses. Guiding Principle 3 adds that states should periodically review
the adequacy of such measures and update them if necessary. They should also ensure that related areas of law,
for example corporate law and securities regulation, do not constrain but enable business respect for human rights.
So, a smart mix means exactly what it says: a combination of voluntary and mandatory, as well as national and inter-
national measures.’ See also Shift, ‘Fulfilling the State Duty to Protect: A Statement on the Role of Mandatory Measures
in a “Smart Mix”’ (2019) <https://shiftproject.org/fulfilling-the-state-duty-to-protect-a-statement-on-the-role-of-
mandatory-measures-in-a-smart-mix/> accessed 13 March 2022.
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2. Institutionalised contestation
The slow emergence of institutionalised processes of contestation of HRDD processes
can, nevertheless, be seen as a logical consequence of the ‘smart mix’ of measures pro-
moted under Principle 3 of the UNGPs, which in 2019 Ruggie said called for mandatory
legislation.150 The due diligence process thus migrated into the OECDGuidelines for Mul-
tinational Enterprises even before the adoption of the UNGPs, and since then into various
national legislations (and possibly in an upcoming EU Directive), starting with the French
devoir de vigilance law. This diffusion opened up institutionalised avenues for public con-
testation of companies’ interpretations and implementations of HRDD.

i. OECD National Contact Points as sites of contestation. The OECD Guidelines for Multi-
national Enterprises are a non-binding instrument that applies to enterprises of a multina-
tional character active in signatory states.151 Importantly for our purposes, since 2011 they
specify that MNEs should ‘[c]arry out risk-based due diligence, for example by incorporat-
ing it into their enterprise risk management systems, to identify, prevent and mitigate actual
and potential adverse impacts [on matters covered by theGuidelines]’.152 The Guidelines do
not impose formal legal obligations on theMNEs concerned, as they constitute non-binding
recommendations, but they do empower national bodies, the national contact points
(NCPs), with the competence to supervise the implementation of the Guidelines.153 Inter-
ested parties can initiate instances before the NCPs against MNEs if they believe the latter
have failed to comply with the Guidelines.154 Since 2011 it has thus become possible to assert
before an NCP that a company has failed to conduct proper due diligence and therefore to
respect the OECD Guidelines. While a company can refuse to participate in a mediation
process and the NCPs’ final statements are not legally binding, some NCPs publish their
final determination of whether a specific company has respected the OECD Guidelines
and introduced a proper due diligence process.155 Currently, the OECD Watch complaints
database includes 110 cases related to the keyword ‘due diligence’.156 Buhmann recently
conducted a survey of most of these cases and concluded that ‘NCP statements can be valu-
able sources of detailed guidance … on what risk-based due diligence entails’.157 In short,
some NCPs have emerged as an institutional avenue through which due diligence processes
are being scrutinised and assessed externally upon request by interested parties. While NCP
processes do not lead to enforceable decisions and rarely to proper remedy,158 in some

150Shift, ’Keynote Address by John Ruggie at the Conference ‘Business & Human Rights: Towards a Common Agenda for
Action’’ (7 December 2019) <https://shiftproject.org/resource/john-ruggie-keynote-finland2019/> accessed 15 Febru-
ary 2023.

151OECD, ‘Guidelines for Multinational Enterprises’ (2011).
152Ibid. A.10 20.
153Ibid. Amendment of the Decision of the Council on the OECD Guidelines for Multinational Enterprises 67–68
154Ibid. Procedural Guidance 71–74.
155The Dutch National Contact Point, for example, releases its Final Statements on a publicly available database at <www.
oecdguidelines.nl/notifications> accessed 13 March 2022.

156OECD Watch, ‘Complaints Database’ <www.oecdwatch.org/complaints-database/?fwp_oecd_complaint_keyword=
due-diligence≥ accessed 7 February 2022.

157See Karin Buhmann, ‘Analysing OECD National Contact Point Statements for Guidance on Human Rights Due Diligence:
Method, Findings and Outlook’ (2018) 36(4) Nordic Journal of Human Rights 390, 409.

158For a sceptical assessment of the NCPs capacity to hold corporations accountable and provide effective access to
remedy, see Kinnari Bhatt and Gamze Erdem Türkelli, ‘OECD National Contact Points as Sites of Effective Remedy:
New Expressions of the Role and Rule of Law within Market Globalization?’ (2021) 6(3) Business and Human Rights
Journal 423; and Stéfanie Khoury and David Whyte ‘Sidelining Corporate Human Rights Violations: The Failure of
the OECD’s Regulatory Consensus’ (2019) 18(4) Journal of Human Rights 363.
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instances they can fuel public shaming and lead to reputational costs which may trigger
changes to the policies of MNEs.159

ii. National courts and administrations as accountability spaces for transnational private
governance. More recently, national states have started to adopt laws mandating HRDD
for some corporations, thus opening national courts to disputes over its proper interpret-
ation and implementation. The 2017 French devoir de vigilance law is widely seen as a
frontrunner in transforming HRDD into a mandatory process for a limited set of corpor-
ations.160 Since then legislative processes have accelerated in other European states:
Germany has introduced a mandatory HRDD law,161 the Dutch government has com-
mitted to introducing a national law on human rights and environmental due dili-
gence,162 and the European Commission has released its proposal for a Corporate
Sustainability Due Diligence Directive.163 All these initiatives come (or will come) with
very different implementation mechanisms, but by imposing HRDD as a legal obligation
they are all opening up the possibility of a public review by the administration (as in
Germany) and/or the courts (as in France) of the appropriateness of the HRDD process
implemented by the corporations subjected to these laws. In France several cases have
already been lodged before the civil courts by CSOs, which are challenging the effectiveness
of the HRDD processes introduced by specific companies.164 Whether or not they prevail,
what is interesting for our purposes is that HRDD as a peculiar form of private governance
for the public good is being subjected to an external review process before a public court/
administration, which can be triggered by affected people or CSOs.

The main purpose of this section was to highlight the crucial function played by public
participation, publicity and, more recently, public accountability in HRDD processes.
They constitute the necessary counter-movement to the privatisation of transnational
governance implied by the turn to HRDD,165 an attempt to achieve what Ruggie called

159For a more positive take on the capacity of NCPs to influence the behaviour of corporations, see Larry Catà Backer,
‘Rights and Accountability in Development (Raid) V Das Air and Global Witness V Afrimex: Small Steps Toward an
Autonomous Transnational Legal System for the Regulation of Multinational Corporations’ (2009) 10(1) Melbourne
Journal of International Law 258.

160On the French law, see Sandra Cossart, Jérôme Chaplier and Tiphaine Beau de Loménie ‘Developments in the Field the
French Law on Duty of Care: A Historic Step Towards Making Globalization Work for All’ (2017) 2(2) Business and Human
Rights Journal 317; Elsa Savourey and Stephane Brabant, ‘The French Law on the Duty of Vigilance: Theoretical and
Practical Challenges Since its Adoption’(2021) 6(1) Business and Human Rights Journal 141. The UK Modern Slavery
Act and the US Conflict Minerals Regulation, which are often cited in early scholarship on HRDD, are of a much narrower
nature and much less aligned with the wording and spirit of the UNGPs.

161Krajewski, Tonstad and Wohltmann (n 6).
162ECCJ, ‘Dutch Minister Announces National Corporate Due Diligence Legislation’ (6 December 2021) <https://corporatejustice.
org/news/dutch-minister-announces-national-corporate-due-diligence-legislation/> accessed 13 March 2022.

163Commission (n 7) 71.
164For a relatively recent review of the cases lodged so far, see Stephane Brabant and Elsa Savourey, ‘All Eyes on France:
French Vigilance Law First Enforcement Cases (1/2) Current Cases and Trend’ (Cambridge Core Blog, 24 January 2020)
<www.cambridge.org/core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-1-2-
current-cases-and-trends/#_edn13> accessed 13 March 2022; Elsa Savourey, ‘All Eyes on France: French Vigilance Law
First Enforcement Cases (2/2) The Challenges Ahead’ (Cambridge Core Blog, 24 January 2020) <www.cambridge.org/
core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-2-2-current-cases-and-trends/>
accessed 13 March 2022.

165A necessity emphasised by Christine Parker and John Howe, ‘Ruggie’s Diplomatic Project and Its Missing Regulatory
Infrastructure’ in Radu Mares (ed), The UN Guiding Principles on Business and Human Rights: Foundations and Implemen-
tation (2012) 295–301 and Tara J. Melish and Errol Meidinger, ‘Protect, Respect, Remedy and Participate: “New Govern-
ance” Lessons for the Ruggie Framework’ in Radu Mares (ed), The UN Guiding Principles on Business and Human Rights:
Foundations and Implementation (2012) 303–336.

NORDIC JOURNAL OF HUMAN RIGHTS 21

https://corporatejustice.org/news/dutch-minister-announces-national-corporate-due-diligence-legislation/
https://corporatejustice.org/news/dutch-minister-announces-national-corporate-due-diligence-legislation/
https://www.cambridge.org/core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-1-2-current-cases-and-trends/&num;_edn13
https://www.cambridge.org/core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-1-2-current-cases-and-trends/&num;_edn13
https://www.cambridge.org/core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-2-2-current-cases-and-trends/
https://www.cambridge.org/core/blog/2020/01/24/all-eyes-on-france-french-vigilance-law-first-enforcement-cases-2-2-current-cases-and-trends/


the ‘ … marriage of world civic politics and private governance’ in order to ‘ … create a
more inclusive arena within which, and from which, other social actors can graft the
pursuit of broader social agendas onto the reach of the corporate sector’.166 Accordingly,
as accurately recognised by Muchlinski, HRDD entails a transformation of corporate
governance and the emergence of a ‘reformed civil corporation’.167 Whether these mech-
anisms of publicisation will be captured by corporate interests and confer only ‘ … a
veneer of procedural legitimacy to the practice of HRDD’168 or ensure that it is accoun-
table to the affected public is a fundamental question which must undergo empirical
investigation in the years to come.

Conclusion

This paper’s starting point was the recent acceleration of the diffusion of HRDD as a
regulatory strategy to tackle the human rights impacts of transnational business activities.
With the benefit of hindsight, we can conclude that Ruggie’s UNGPs have profoundly
influenced the way in which the human rights responsibility of corporations is
approached. They have triggered the widespread diffusion of HRDD as the central gov-
ernance mechanism to discharge this responsibility. In that context, my aim was to
explore the set of ideas and assumptions lying behind the invention of HRDD and to
argue that they lead to the structuring of the process around a fundamental double move-
ment. On the one hand Ruggie embraced the transnational private governance of human
rights by corporations, which are being empowered (even mandated) to use their private
resources, both administrative and coercive, to ensure the respect of human rights along
their transnational supply chains (i.e. their functional territory). On the other hand this
privatisation is simultaneously countered by a publicisation of corporate governance
through the integration into the HRDD process of spaces for public participation and
scrutiny, as well as through the subjection of corporations to external accountability pro-
cesses when they engage in HRDD. The state is not entirely absent from this picture, as
highlighted by the growing number of laws mandating HRDD, but it is taking the back-
seat and engaging in what Teubner called ‘reflexive law’.169 Its role is mostly limited to
activating the governance processes of the corporations concerned and supervising
through its courts (or sometimes its administration) the quality of those processes.
Thanks to their internal administrative resources, the heavy lifting in this process of
human rights governance is delivered by corporations.

At its core, the turn to HRDD was therefore a wager that it is possible to harness the
governance capacity of private organisations, which are built primarily for profit maxi-
misation, to cater to the public interest. It requires a new sort of dédoublement fonction-
nel,170 for a company must at the same time pursue economic returns and prevent

166Ruggie, ‘How to Marry Civic Politics’ (n 33) 14
167Muchlinski, ‘Implementing’ (n 88) 167.
168Partiti, ‘Trust and Global Governance’ (n 79) 433.
169Gunther Teubner, ‘Substantive and Reflexive Elements in Modern Law’ (1983) 17(2) Law & Society Review 239, 255:
‘Under a regime of reflexive law, the legal control of social action is indirect and abstract, for the legal system only
determines the organizational and procedural premises of future action.’

170On the origin of the theory of role splitting or dedoublement fonctionnel in the work of Scelles, see Antonio Cassese,
‘Remarks on Scelle’s Theory of “Role Splitting” (dédoublement fonctionnel) in International Law’ (1990) 1 European
Journal of International Law 210.
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human rights violations throughout its supply chain, while the two objectives might reg-
ularly conflict. The double movement at the heart of HRDD is fundamental to achieving
this feat. It is through the publicisation of the HRDD process that the transnational
private governance of human rights is checked and that corporations can be held accoun-
table for the distributive effects of the many controversial decisions they will take. This is
the fundamental difference between HRDD and CSR codes of conduct, which were pre-
viously ubiquitous. As I have suggested, the modalities of publicisation are very much
under discussion at this point and the subject of intense political and legal struggles. It
is essential, especially for those who believe in HRDD as an effective bridge for the ‘gov-
ernance gaps’ identified by Ruggie, to grasp the fundamental role played by public par-
ticipation and scrutiny, as well as by external accountability mechanisms, in the overall
equilibrium of HRDD. Mandating HRDD without strong safeguards on the publicisation
of corporate governance is not only bound to fail to prevent human rights risks but might
have the counter-productive effect of empowering corporations, further widening gov-
ernance gaps as they acquire a new legitimacy to push back against state regulations –
particularly in the Global South.171

The concrete implications of HRDD in terms of internal corporate governance pro-
cesses remain undetermined and are primarily dependent on case-by-case interpret-
ation, mainly by corporations and their many private advisers, of the open-ended
concepts enshrined in the UNGPs.172 Furthermore, now that Ruggie has passed
away, he cannot weigh in anymore on specific issues with his authentic interpretation
of the implications of HRDD.173 Instead we are left to wonder who will decide what
HRDD entails when disputes arise, as they necessarily will: Corporations themselves?
National administrations? National courts? The Court of Justice of the European
Union? NCPs? CSOs? Or all of the above through cacophonic anarchy? Currently cor-
porations are mostly in the driving seat when engaging in HRDD, identifying their
human rights risks and determining their responses almost unchecked. However, if
HRDD is to be true to Ruggie’s design, its processes must be shaped much more
actively from outside businesses and subjected to the constant input and scrutiny of
the affected public.174

Finally, it is crucial to grasp that HRDD is in essence a transnational governance
strategy aimed at ‘ … contributing to a more institutionalised global public domain’
and amounting to a ‘ … stretching of the notion of the public at the global level’.175

171A risk identified also by Parker and Howe (n 165).
172Enrico Partiti, ‘Polycentricity and Polyphony in International Law: Interpreting the Corporate Responsibility to Respect
Human Rights’ (2021) 70(1) International and Comparative Law Quarterly 133. For a first study on the translation of
human rights into the context of corporate governance through HRDD processes, see Marisa McVey, John Ferguson
and François-Régis Puyou, ‘“Traduttore, Traditore?” Translating Human Rights into the Corporate Context’ (2023)
182(3) Journal of Business Ethics 573.

173Ruggie was not shy in exercising his semantic authority, as he did for example in a response to a position taken by the
Thun Group on the application of the UNGPs to the financial sector: see John Ruggie, ‘Comments on Thun Group of
Banks Discussion Paper on the Implications of UN Guiding Principles 13 & 17 In a Corporate and Investment
Banking Context’ (2017) <www.ihrb.org/uploads/submissions/John_Ruggie_Comments_Thun_Banks_Feb_2017.pdf>
accessed 13 March 2022.

174A necessity already recognised in Parker and Howe (n 165) 275: ‘We argue that due diligence processes to protect
human rights only have value to the extent that they continually make business managers more open to critique
by local and international activists as well as “victims” of their whole model of business decision-making and its sub-
stantive results.’

175Ruggie, ‘How to Marry Civic Politics’ (n 33) 15.
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While it does not do away entirely with the state, it decentres the state and surrenders a
part of the state responsibility to govern human rights to corporations, mainly because
it sees no alternative. The ‘no alternative’ diagnosis is certainly contestable. It papers
over the fact that governance gaps are largely the result of political decisions
(through the investment protection regime or the facilitation of capital movement,
for example) and are not a ‘natural’ occurrence.176 It might also foreclose alternative
strategies premised on reinforcing the resistance capacity of local communities and
on disabling the ability of corporations to escape their responsibilities. While there is
certainly an ironic appeal to harnessing the power of corporations to turn them into
an army of ‘Good Despots’,177 important questions ought to be raised about the feasi-
bility of such a project and the legitimacy of the decisions that will be taken by corpor-
ate executives (mostly in the Global North) on behalf of affected stakeholders (mostly
in the Global South) in the framework of HRDD processes.178 As pointed out by
Scheper, the ‘process of translation’179 implied by HRDD might lead to conferring pol-
itical authority and legitimacy on corporations despite the fact that they remain pri-
marily driven by a quest for profit and are largely unaccountable to affected
individuals beyond their shareholders.180 In other words, HRDD might be another
way for market-based actors ‘ … to seize control over the regulation of otherwise
socially embedded aspects of production in such a way as to render them parts of
the commodity itself’.181

Ruggie was right to point out in his final speech before the Human Rights Council
that the UNGPs were only the end of the beginning.182 Ten years later we are still
standing at the cusp of a global experiment that might profoundly reshape our under-
standing of the public and the private and of their respective spheres of responsibility in
terms of human rights. Only time will tell whether this leap into the unknown will
achieve the reconstitution of the ‘global public domain’183 that he hoped for – or be
remembered as another step towards sidelining the state as a locus of collective

176See John Linarelli, Margot E Salomon and Muthucumaraswamy Sornarajah, The Misery of International Law (Oxford
University Press 2018); Grietje Baars, The Corporation, Law and Capitalism (Brill 2019).

177Doreen Lustig and Eyal Benvenisti, ‘The Multinational Corporation as “the Good Despot”: The Democratic Costs of Pri-
vatization in Global Settings’ (2014) 15(1) Theoretical Inquiries in Law 125.

178For a recent critique from a Third World Approach to International Law perspective, see Caroline Omari Lichuma,
‘(Laws) Made in the ‘First World’: A TWAIL Critique of the Use of Domestic Legislation to Extraterritorially Regulate
Global Value Chains’ (2021) (81) Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 497. Discussing as
well the “accountability costs” of such an approach, see Sarfaty, ‘Supply Chains and Logistics’ (n 64) 232.

179Scheper, ‘From Naming and Shaming’ (n 12) 751.
180Christian Scheper, ‘Menschenrechte als private Legitimitätspolitik : Politische Autorität und völkerrechtliche Rechtfer-
tigung von Unternehmenspraktiken’(2019) 26(1) Zeitschrift für Internationale Beziehungen 5, 6 (‘Menschenrechte, so
die Kernhypothese meines Beitrags, werden im Zuge dieser Entwicklung auch zunehmend Kernbestandteil einer pri-
vaten Legitimitätspolitik transnationaler Unternehmen und tragen damit zu deren politischer Autorität bei’). For a
similar scepticism, see Baars (n 92) 427: ‘Ruggie’s business and human rights project is seeking to rehabilitate the multi-
national corporations, after the backlash, by instilling them with a legitimate social purpose (CSR) while at the same time
allowing them (or rather, individual businesspeople through them) to exert authority on the global level.’

181Cutler, ‘Private Transnational Governance’ (n 15) 90.
182John Ruggie, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework’ UN DOC A/HRC/17/31 (21 March 2011) para 13: ‘What do these Guiding Principles do? And
how should they be read? Council endorsement of the Guiding Principles, by itself, will not bring business and human
rights challenges to an end. But it will mark the end of the beginning: by establishing a common global platform for
action, on which cumulative progress can be built, step-by-step, without foreclosing any other promising longer-term
developments.’

183Ruggie, ‘Reconstituting the Global Public Domain’ (n 19).
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agency, the ‘ … economization of the political’,184 and the ‘ … privatization of the
commons’.185
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topher May (ed), Global Corporate Power (Lynne Rienner 2006) 221.
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