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P R E F A C E
Providing the main points of the discussion.

U L R I K H U B E R
To his students GREETINGS

T
his dialogue which poured from my pen at the beginning of the
summer holidays and which I promised to you, I am now presenting
somewhat later, because, having changed my plan, I had again cast it
aside as happens when that writing which one dashes off with verve
is less satisfactory when brought to a conclusion. But because my

intention concerning this had become exceedingly well-known, thanks to that
previous promise, and because gossip inconsistent with my intentions was going
the rounds in that regard, I realised that I was not at liberty to suppress
publication. And I believed that it was preferable to show in this regard that I had
done nothing other than voice, with harmless freedom in the presence of others,
an opinion on a matter which pertained to your interests.

Now, if you wish to learn the tenor of this dialogue in advance – this was a
discussion that took place, several years ago1, in the garden2 of Professor
Böckelmann3 near Leiden. An opening for this was provided by Böckelmann’s
distinguished colleague Crusius who, in rather bitter language, used to inveigh
against the compendia on the Civil Law that were habitually used in private
lessons4. And, in their place, he wanted the students, right from the first lecture,
to read the Old Law in its entirety and to resolve the difficulties and enigmas
encountered by comparing, reconciling, emending, punctuating and by all the
other techniques of the art of criticism. Böckelmann recommended that only
those who had first got to know the overall scope of the law readily and well by
the paratitlar method, should tackle such issues. You will see that their reasons
were discussed and weighed up turn and turn about, sometimes

The asterisk * and the dagger † indicate the beginning and end respectively of passages which appear in
the 1688 edition but not in the 1684 edition.

A1, A2 etc. indicate where passages in the 1684 edition have been removed from the 1688 edition.
The Latin text and the English translation are to be found in Appendix A.

1 Internal evidence based on the year 1670 for the publication of Huber’s Digressiones would appear to
date the Dialogue in July or August of 1671. Feenstra, Böckelmann, ft 70, but see Commentary Chapter
VII where the whole issue of dating is discussed.

2 The garden which was supposed to provide the setting for the Dialogue was situated some distance
outside Leiden beside the Old Rhine at Hazerswoude. Böckelmann bought this property in 1676 and
the deeds of transfer are dated 25 April and 27 June, 1676. According to the Acta of the Senate of 14
July 1679 (Bronnen Leidsche Universiteit III, p 342), it was decided to hold a convivium pisciculorum extra
urbem ad quod Nobil. D. Böckelmannus praedium suum concessit, ibique celebratum (a fish lunch party outside
the city for which purpose the noble professor Böckelmann made his property available and it was held
there.) Is this the occasion of the Dialogus? See the Chapter VII.

3 For Böckelmann, Crusius, Rusius and Wijngaerden see the Chapters V and VI.
4 On collegia and colleges in the Law Faculty at Leiden (1575-1630) see Ahsmann Collegia en colleges,

(1990) especially p 245 ff; in the German edition of 2002 especially p 172 ff and p 303 ff.

iii
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with jibes and jokes, as befits men of free speech and free thought, but
nevertheless maintaining their dignity, and you will evaluate the merits of each
argument. At length they also called me in to take sides, but I said nothing except
to review the various methods of teaching and learning Law, from the time of
Justinian and then conclude with what seemed best to me. Finally I pointed out
the merits and demerits of the art of criticism, as it is called, regarding
jurisprudence. Eventually, at the request of Adrianus Wijngaerden, who was with
us and had himself already begun to give private lessons in Leiden, I spelled out,
in a straightforward statement, the whole course of legal studies, just as I reckon
they should be undertaken by students5. Until at length Böckelmann, producing
a booklet6 containing learned newsletters, interrupted this debate and so, on that
occasion we briefly discussed the practice of those journals or news-sheets.

* I am not unaware how little credit is to be expected as recompense for the
defence of compendia7, even if no one, with even a modicum of practical sense,
refrains from using them; indeed, those who find fault with them often use them
quite earnestly. However, you will gain nothing if you vehemently criticise all
their faults especially, and those who confine their entire studies to them.
Nevertheless, there will be no lack of those who will obviously attribute some or
other worth to compendia. But do you read them, if you wish8, and follow our
advice which will be given hereafter. If those who put you off this method of
learning on such grounds, will provide you with any more rigorous plan, they
will not, I know full well, provide you with one which can be compared with
this in weight and true benefit.†

*† Non ignoro . . . posse videatur.

5 See pp 46-58.
6 Böckelmann produced a copy of the Journal des Sçavans. The articles referred to (see p 58) appeared

on 18 January 1666 and 30 August 1672.
7 This idea appears in Huber’s address to the students in his Positiones, 1682. It does not feature in the

1684 edition of the Dialogus, only in the 1688 edition.
8 The 1684 text places legite sultis after inter nos actum i.e. after the reference to the news-sheets,

implying read the news-sheets ‘‘if you want to’’. The 1684 text concludes with ‘et valete’, ‘and so
farewell’. For the 1688 version, see the Latin text and the translation.

Preface iv
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I
t often occurs to me, most excellent students, to wonder how it comes about
that when there is need of professors for our illustrious schools1 and for our
universities to teach the humanities and the skills of learning, so few suitable
men are found to carry out this task and that those who are found so rarely
satisfy the expectations of the students and their patrons; I am especially

surprised since, as is the situation today, those academic functions when performed
somewhat more successfully, lack neither the honour nor the profits by which, as
they say, the arts are nourished. And it is almost as if they were examples of what we
read was once the greatest wish of Marcus Tullius namely that he should be allowed
to live his life with leisure for literature and with honour2. But these arguments do
not explain (as it is difficult to do, even when the matter has been weighed up rather
carefully) why the Academic profession attracts so few competent persons to
undertake it and win some glory and public approval. For first of all it is well known
that of the great number of young people who are sent to universities in order to
develop their natural talents there are very few whom benevolent Jupiter3 has so
loved that they have sufficient talent and memory to acquire the foundations of that
sort of education which we know is necessary for teaching the liberal arts.
Moreover, we see that of those who sometimes have the ability, the desire to make
the effort to study is lacking and, without this, first class knowledge cannot be
achieved. On the other hand those who have the natural ability and dedication to
hard work, generally, because of financial considerations – be their circumstances
constrained or comfortable – are denied a long span of time for learning, so that
they can mature, by the lawful steps of study, to the arduous task of

1 The Illustres Scholae were colleges to prepare youths who had been through the Latin schools for a
university. These schools concentrated on improving the standard of Latin (and Greek), philosophy and
history. The professors usually gave private lessons at home but also public lectures which the citizens
could attend. In short, the Illustres Scholae provided much of the instruction of a university but without
the ability to confer degrees. One of the most eminent was the Athenaeum of Amsterdam, founded in
1632 with Gerardus Johannes Vossius (1577-1649) as its first rector. After March 1645 Albertus Rusius
lectured on law. In 1877 it became the University of Amsterdam. So too the Illustrious School of
Utrecht became the University of Utrecht in 1636. Some schools e.g. Deventer and Dordrecht never
became universities. See Van Miert, Illuster Onderwijs pp 25–41, especially p 32 ff.

2 Huber is here arguing that the professors of his day are to be likened to those Romans who, having
made their mark in service to the state, are able to pursue such a way of life that they either continue to
enjoy their service to the state but without danger (in negotio sine periculo) or to enjoy leisure to study
coupled with ‘dignity’ (in otio cum dignitate). This is a direct reference to himself and to his return to
academic life in 1682 after 3 years at the Hof van Friesland. The sub-title to the oration on Roman Law
which he delivered on his resumption of the professorate, 27 April 1682 reads: Qua exponit quibus rebus
otium suum apud Academiam sit occupaturus. (In which he explains in which ways he will employ his
leisure at the University) Opera Minora, Utrecht, 1746. Pars II, p 62.

The concept that leisure (otium) is to be spent in literary pursuits features frequently in Roman
thought. The above comparison, with its reference to Marcus Tullius’ greatest wish is probably drawn
from Cicero’s Dialogi Tres de Oratore, 1.1. where he clearly says that his hopes for a studious old age were
frustrated by the prevailing exigencies of political life. Seneca, Ep. 82.2 says otium sine litteris mors est,
(leisure without the liberal arts is death). Compare also Cicero Pro Sestio § 45 (98) Id quod est
praestantissimum maximeque optabile omnibus sanis et bonis et beatis cum dignitate otium. (That which is most
excellent and most especially to be desired by all sensible, good and fortunate men is leisure (for letters)
coupled with respectful excellence).

3 Aequus Jupiter (benevolent Jupiter). Jupiter was the chief of the Roman gods. He had many
attributes, being initially rural but rapidly, as Jupiter Optimus Maximus, becoming the protector of Rome
and the state. He was also the protector of the family and determined the course of human affairs. He
foresaw the future and events were the outcome of his will.

1
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teaching. Finally, of those, where all those favourable conditions provide the means
for so honourable a plan, a good number are turned aside from the straight road,
either by fate or by an error of judgement or expectations, and they commit
themselves to a course by which they can never mount up to and penetrate the
inner sanctuary of knowledge. But it often enters one’s mind to wonder, when the
only difficulty seems to consist in perceiving and remembering the facts which are
taught in individual disciplines, that such great variations and confusion in the order
and method of learning and teaching and hence obstacles to making progress are put
in the way of the motivated students4. Since, not very long ago, a discussion arose
among certain law students on this very question with reference to legal studies,
with individual students quoting the methods of their professors, as it happened, the
urge seized me (and I kept the idea before me) to reduce to writing and present to
my students the arguments raised in a conversation which had previously taken
place on this very topic involving me, as well as Johann Friedrich Böckelmann and
Georgius Conradus Crusius, both professors at Leiden.

I had lived on friendly terms with Böckelmann at Heidelberg5, in honourable
rivalry in our studies and in pleasant, friendly exchange. Crusius had studied
under our Wissenbach at the University of Franeker at the time when I was there
as a young professor of History. Then our social contact became closer when
Crusius betook himself to Franeker to receive the title of doctor6. I had gone for
my summer holidays to Holland, and I did not think I should omit a visit to
Leiden to see longstanding and sincere friends. When I paid my compliments to
Böckelmann at our first meeting, we talked much about the good old days of our
friendship in the Palatinate, until Crusius entered and turned the conversation
into a general discussion of immediate affairs. Then, at length,

4 See Epp. 1.41 (11 September 1657) where Huber wrote to his father that he has almost composed
his oration for his inaugural at Franeker. Its title was De bona mente sive de sincero genuinae eruditionis
amore. The oration was delivered on 30th November 1657 (O.S.). See Feenstra BGNR Franeker, no.
129, p 48; Veen Recht en Nut, p 38.n.13, p 58.

5 1656-1657. See the Commentary Chapter IV.1; Veen Recht en Nut, pp 45-57; p 269 (ft. 14) (Epp
III.14); p 271 sqq.

6 Crusius registered as a student at the University of Franeker on 29 August 1662 and again on 17
September 1669. He took his doctoral degree on 22 September 1669. His promoter was Prof. Taco van
Glins. See Postma and van Sluis Auditorium Academiae Franekerensis, p 441.

A Dialogue on the Method of Teaching and Learning Law 2
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BÖCKELMANN interrupted and said: ‘‘I have some agreeable friends who are,
unless I am mistaken, very congenial to you. They have engaged themselves to
lunch with me at my riverside garden. I ask both of you, if you please, to give us
the benefit of your company and conversation’’. When we agreed, we climbed
into his sprung travelling carriage7 which, being a prosperous citizen, he kept
available and after a short ride we entered his country house on the banks of the
old Rhine and met up with our fellow guests who had recently been conveyed
there by boat. Among them I found no one known to me except Wijngaerden8,
a former student of mine. I shall say nothing about the table setting or the formal
courses of the banquet or the conversation but when the tables were cleared and,
being tired of sitting, we were refreshing our minds by a stroll through the
garden it happened that while the four of us (for Wijngaerden had joined us)
were settling at the foot of a certain plane tree9, the conversation developed in a
roundabout way into an in-depth discussion about the state of the universities
and the manner and method of studying law.

On the state of the university [of Leiden] and its numbers10 they spoke
confidently and proudly and they clearly expressed their surprise at the reasons
which had induced me to refuse an appointment in so illustrious an
establishment. On the other hand, such was the candour and affability of these
gentlemen that they admitted that by my so doing, a position of great honour
and remuneration had been laid open for them.11

Then CRUSIUS began on my Digressiones12, which in the previous year I had
extracted from my lectures on Justinian’s Institutes13. He approved the concept of
those even though I had decided to include therein some items which were
offensive to his views and judgement. Regarding these Crusius indicated that he had
decided to discuss them with me in a letter unless it seemed good to me that we
should forthwith tear these issues apart in a friendly fashion.14 I did not refuse but
Böckelmann and Wijngaerden intervened on the grounds that the place and that
sociable gathering did not seem really suitable or designed and intended for disputes
about legal opinions and opposing views. ‘‘But’’, CRUSIUS retaliated,

7 See Feenstra Böckelmann, p 145, where it is related that Pagenstecher says that he saw Böckelmann
arrive for his public lectures in a coach with two horses.

8 See Chapter V.3. Wijngaerden had registered at the University of Franeker on 1st February 1666.
See Postma and van Sluis Auditorium Academiae Franekerensis, p 195.

9 Plato’s Phaedrus takes place under a plane tree by the banks of the Ilissus. ’οραy ς ου’yν ’εκείνην τὴν
’υψηλοτάτην πλάτανον; [229] (Do you see that very tall plane tree?). So too in Cicero’s De Oratore [7]

Cur non imitamur, Crasse, Socratem illum qui est in Phaedro Platonis? nam me haec tua platanus admonuit . . .
(Crassus, why do we not emulate the great Socrates who features in Plato’s Phaedrus? For this plane tree
of yours reminded me.) See ‘The Dialogue as a genre’ Commentary p 000.
10 During the period 1575-1600, 2725 students enrolled at the University of Leiden, 1626-1650, 11,076;

1651-1675, 9,940. (See for these figures Colenbrander I, Herkomste, p 292.) Otterspeer, W, groepsportrek
met dame, deel I, p 259 mentions 836 students for 1679. Between 1650 and 1675 ± 280 were law students.
Thus it would appear that by the time of the dialogue the numbers were actually declining. Further, on 8th
February 1676, Böckelmann concluded his term (1675-1676) as rector with an Oratio de foelici statu
Academiae Leidensis. See Ahsmann-Feenstra BGNR Leiden, p 60, no. 28; Feenstra Böckelmann p 143.
11 On the death of Adriaan Beeckerts van Thienen on 5th September 1669, his chair at Leiden was

offered first to Matthaeus III and, on his turning down the offer, to Ulric Huber. He too refused.
Böckelmann was appointed to the chair on the 8th November 1670. Crusius was appointed professor
of law on 20 November 1670, as successor to Stephanus Marchant (d. 1670). See Bronnen Leidsche
Universiteit III, p 245.
12 Huber is here referring to his Digressiones Justinianeae, quibus varia et praesertim humaniora juris

continentur. Franeker, 1670. See Praefatio to the 1688 edition. Feenstra BGNR Franeker, p 51 f. no.
139-143, and Chapter VI.2.2.
13 The Dialogue supposedly took place in 1671, although the first edition of the text only appeared in

1684. The reference here is to Huber’s Praelectiones ad Institutiones Justinianeas (lectures on Justinian’s

A Dialogue on the Method of Teaching and Learning Law 3
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‘‘don’t expect scholastic argumentations on the controversies of the masters or on
profound legal perceptions or antinomies. Neither my nature, nor Huber’s nor
our mental desires are inclined to arguments of that kind, especially at this time
of convivial pleasure. But let us discuss our differences since it seems a good idea,
even if we avoid the humanities and matters referring to classical literature.
However, nothing prevents our speaking about our common scholarly interests.
For I cannot think what is better for us to do under this plane tree which seems
to me to be sacred to learned debate’’. The others did not decline.

And so CRUSIUS proceeded. ‘‘Oh, my dear Huber, I cannot easily say how
agreeable it has been for me to notice from your Digressiones, that you are not
one of those who daily push at us systematic summaries and compendia of
jurisprudence, which are nothing so much as dispendia (squanderings) of that
most sacred science, and it is in using these, that these persons instruct, or rather
injure, the young men entrusted to their care. But I admit that I did not expect
that I should, in all four books of your literary observations [on the law], not
come across a single instance of emending the faulty texts in our law. Since you
cannot be unaware that there are still very many passages which are not resolved
because of disgraceful errors in the transcribing, we expect, as of right, that you
should be one of the few to cherish that study of legal criticism which has already
been almost covered over and blotted out by rust and filth and that you should
restore it to its former use and honour. I could not but take it ill that in this
Digressiones of yours, which contains almost nothing other than Literary
Observations on the Law, as you yourself have entitled it, I found no trace of
such a plan or proposition.15 For I do not know what tacit argument this silence
of yours on textual criticism in such a work is presenting, except that it is not
your plan to institute this method of teaching law, which consists in the
emending of corrupt texts by means of an examination of all the texts of ancient
jurisprudence

Institutes) which he declares was the source for his Digressiones. These were lectures given in the year
before the Dialogue and the reference is possibly to as yet unpublished lecture notes, given in
conjunction with his disputations and collegia. The first part of the Praelectiones (on the Institutes) first
appeared in print in 1678. For more details see Feenstra BGNR Franeker, p 50, nos. 136 and 137,
140-142, p 62, nos. 179-181 and the references there cited.
14 For a comment on such ‘‘friendly’’ arguments, see Peter Stein in ‘‘Legal Humanism and Legal

Science’’, Tijdschrift, 54 (1986), p 305: ‘‘One reason for the obvious distaste that many practitioners felt
for the academic humanists was their rudeness and acrimony to each other. Jurists are trained to
disagree, to argue on opposing sides, but they are trained to refute the opposing side by the force of
their reasoning and the weight of the authorities they can call on rather than by the strength of their
invective. . . . Since a lawyer may be taking one position today and a different position next week, he
must avoid being personal. The humanists accepted none of these conventions and they hurled as much
abuse on each other as they did on Tribonian or Bartolus.’’ Stein was writing of the 16th century. His
remarks apply equally, if not more, to the 17th Century. However the theologians far exceeded the
academic humanists when it came to virulent attacks on their opponents.
15 In the second part of the Digressiones which was added in the 1688 edition, and is not linked to the

Institutes, textual criticism does feature, eg Pars. II, lib. I cap. xxiv, p 551.

A Dialogue on the Method of Teaching and Learning Law 4
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and which thus restores for us this ancient science to its true splendour and
integrity. For if you did not think that this should be done in those thoughts
which concern classical literature to be joined to jurisprudence, it is difficult for
me indeed to envisage when and where it will be right for this to be expected
from you. I was quite expecting this to feature, because previously, when you
were still involved with historical studies, you did not refrain from attempts at
critical emendation. If indeed I remember rightly in the dissertations that you
published De Temporibus ante Cyrum (On the times before Cyrus)16, you observed
and also corrected flaws in certain texts of Diodorus Siculus and Orosius which
you judged did not accord with themselves nor with other uncorrupted records
of past events. And then in the oration that you delivered when you transferred
officially from the Chair of Rhetoric and History to that of Law, you seemed to
put out a most hopeful signal to all lovers of good learning. For to an exceptional
degree in the whole of that speech you declared that you would emphatically
impress on students the link between polite and critical literature and legal
science.17 And so I rejoice that this opportunity has come my way so that I may
learn the reasons for your policy from you personally in the hopes that it will
turn out that I understand anything other than that, in your case, there has been a
change regarding that very excellent practice.’’

I replied as follows: ‘‘Dear Professor Crusius, there are two points to which I
ought to reply. First, that you are happy for yourself and for me because I
published the Digressiones a Praelectionibus Justinianeis rather than a systematic
compendium of the Imperial Institutes. Secondly, that in my Digressiones I
disappointed your hope of critical comments which would seem to be especially
appropriate to such a work. Although I could be content with that praise, which
you attribute to me on the grounds of my [supposed] dislike of systems and
compendia, I have, however, my reasons why I neither can nor ought to agree
fully with you in this regard.’’

16 The Tractatus de Temporibus ante Cyrum first appeared in Huber’s De genuine aetate Assyriorum et regno
Medorum disputationes VII, Franeker, 1662. A slightly different version of this work appeared in 1663.
The Tractatus, in an altered version, is included in Huber’s Institutiones Historiae Civilis, Franeker, 1692,
1698, 1703. See Feenstra BGNR Franeker, p 48 f, nos. 130 and 131, p 92 f, nos. 274-278. See Huber’s
Institutiones Historiae Civilis p 31b for a critical comment on Orosius; ibid, p 34a for a similar discussion
of Diodorus Siculus.
17 The reference here is to Huber’s inaugural address, of 19th September 1665, when he formally

assumed the chair of Law at Franeker. It was entitled Oratio inauguralis, habita Franekerae cum ex ordinaria
Eloquentiae et Historiarum cathedra solenniter in Iuridicam deduceretur, ex historia iuris romani utriusque studii
conjunctionem exhibens. See the Commentary Chapter IV.3., Feenstra BGNR Franeker, pp 49-50, nos.
133 and 134.

A Dialogue on the Method of Teaching and Learning Law 5
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As I was preparing to expound and expand my views on this practice,
BÖCKELMANN, pressing my hand gently, said ‘‘Why do not you, friend
Huber, surrender your rôle as far as this topic goes to me? For it is I who have
the greater right to defend myself, as this part of Crusius’ speech is in particular
overflowing with envy and contempt of me, if indeed any contempt and envy
can arise therefrom. Crusius and I know each other, as he is a man from Zutphen
and I am a neighbour from Westphalia and for some time a colleague and close
friend18, I know his frankness of word and thought so well that I have no cause
for anger because he finds fault to my face with my practice, nor will he be
resentful if I rebut his arguments with equal frankness. I shall do this more freely
with you, a mutual friend, being present and acting as arbitrator, than if it had to
be done with Crusius alone or somewhat apart in front of ignorant or less
understanding persons.’’

BÖCKELMANN’S request seemed fair enough and so I gave way and I
thought that my desire to reply to Crusius should be left over until they had
come to a decision about compendia and systems. I made one stipulation, namely
that in the course of the debate both should steadfastly display that fairness of
mind that Böckelmann displayed. Both nodded with charming smiles.

BÖCKELMANN began. ‘‘If there were anything in this case which should
anger me, I could not unjustly complain that already exceedingly hateful
rumours have been spread among the common herd and it has now almost
developed into an epigram that ‘‘Böckelmann’s compendium (epitome) is nothing
other than a dispendium (squandering)’’19. Perhaps I would also have grounds for
complaint if the outcome did not clear me and my compendium20, and if the
glory of public approbation and support did not remove all cause of my
grievance. For it is right, I think, to speak proudly against those who speak
contemptuously and to suppress with high praise the calumny of the envious.
And I rather think that within a short time I ought to gratify my students’
continuous demands that I publish my compendium in print.

18 See the Commentary Chapter V.2.3.
19 For further comment on Compendium and Dispendium see the Commentary Chapter V.1.3.2 and

Böckelmann’s Praefatio to his Compendium p[23].
20 According to Ahsmann-Feenstra BGNR Leiden, p 61, no. 32, the first edition of Böckelmann’s

Compendium Institutionum Justiniani was published in Leiden by Felix Lopez in 1679. It was very popular
and was followed by numerous other editions. However at the time our Dialogue is supposed to have
taken place (July or August 1671) it could only have been in draft form and used in private lessons. This
tends to argue against the 1671 date. Böckelmann is here talking of publishing shortly. However, it will
be remembered that the Dialogue was first published in 1684, and by then the Compendium was
certainly in print.
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But till now, dear Professor Crusius, I have received nothing [from you] but
destructive remarks and the utmost derision and mocking concerning compendia
and the systematic method of teaching law which we are using and I have not
been able to decide properly whether it is your intention to eliminate all kinds of
compendia and systems, or whether there is something in my little book which
displeases you and which you want changed to a policy of more rigorous
teaching? But if we decide to deal with this question, I think you must explain
the whole of your view on this type of textbook and say how you think one
must go about teaching youth. Then, since you are assuming the rôle of plaintiff
and I am upholding that of defendant, the situation will not arise where the case
for the defence is begun before the indictment has been appropriately, specifically
and clearly stated and brought to a conclusion, if indeed we have adopted from
our authors of systems these three steps in a proposed indictment. Thereafter I
shall, as best as I can, raise the counter arguments and, if it seems good to you,
we shall in that way submit the case to these two arbitrators.’’

When that point was reached, CRUSIUS said: ‘‘Come on then, the proposal
does not displease me, for what could be pleasanter or easier for me than to argue
a case which is so close to my heart and to say before my most amiable colleagues
what for a long time already torments and, fixed deep in my heart, racks me21.
For in this debate nothing less is being discussed than the reasons for the decline
of legal science22, and I am not afraid to state that the chief and most obvious
reason for that is this method of teaching by compendia. I’m sure that you will
not dispute the fact that the glory of our discipline is much less than it was in the
time of our fathers. Which of us can, without mental anguish, compare the
names and scholarship of those who elucidated the law in the previous century
with those who today are believed to head the legal profession?23 I can truly say
that in these days the science of law appears as nothing other than empty
hair-splitting, far removed

21 Cf. Ennius (BC 239-169):
O Tite! Si quid ego adiuero, curamve levasso,
Quae nunc te coquit, et versat in pectore fixo

Ecquid erit pretii?
(Oh Titus, if I can help in any way, or lighten the care

Which fixed deep in your heart now torments and racks you
What will be my reward?)

These words from Ennius’ Annales, 10.340, were addressed by a shepherd to Titus Quinctius
Flamininus, consul BC 198, who was waiting anxiously to attack Philip of Macedon at Cynoscephalae.
They appear at the beginning of Cicero’s De Senectute, 1.1 and are there addressed to Titus Pomponius
Atticus.
22 This is a reference to Gerard Noodt’s inaugural lecture De causis corruptae jurisprudentiae, which was

delivered in Utrecht on 12 February, 1684, Opera Omnia 1724 Leiden. See the Commentary Chapter
VI.2.2.1. van den Bergh Noodt, p 161 ff; Ahsmann-Feenstra BGNR Leiden, p 178, no. 427.
23 Cf. Noodt’s inaugural oration p 616, . . . cur, ubi priora tempora nominibus tot excellentium

Jurisconsultorum inclarerunt, nostrum potissimum obscurum atque ignobile, vix paucorum lumine et gloria illustretur.
(Why, when earlier times were celebrated by the names of so many eminent jurists, are our times in
particular dark and undistingished, and illuminated by the light and glory of only a few?)
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not only from any elegance and learning but also from every-day practice. I
indeed think that the contumely heaped upon our most noble discipline is
certainly not to be attributed to its inherent triviality24 but to the blameworthy
ignorance of those who do not comprehend it. For what is there which prevents
our working our way up to that same perfection of our discipline as our
predecessors, provided we proceed with the same rigour and along the same
path. But nowadays students of law believe they are fortunate and truly learned if
they have barely mastered brief (for it is as such that they are recommended)
compendia on the subject and have committed to memory the main points of
definitions and partitions and the set formulae of actions, and have compressed
the chief of all sciences and one with an extensive compass into a few small
notes, together with often silly questions.25 Meanwhile, if anyone were to
critically examine and distinguish between the enigmas of sigla and marks,
punctuation, glosses and variant readings, if anyone were to fill in the lacunae in
the books of law and in the individual fragments, if anyone were to identify and
restore faults, omissions and misplacements, if anyone were to reconcile laws,
plebiscites, senatus consulta and the formulae of actions, and recover the missing
words, this is all considered to be excessively solicitous and stupid diligence. 26

Not only are the ordinary mass of inexperienced youths led astray thus by their
laziness and ignorance but also the professors by the hope of fees27 or when
touting for well-attended classes. As a result they attach no importance to
corrupting the unstable and impressionable minds of credulous youths, to
subverting a most excellent discipline and to rendering void the desires of the
parents. It is these men who boast that it is enough if the students spend a mere
two hours daily at their books for, they assert, that space of time suffices for
performing the daily task which is enjoined upon them from their master’s
compendium in accordance with the programme of private lessons. Finally, what
is more often heard than that the old and royal road is rough and steep, even dark
and twisting with many curves and bends and therefore it is long and difficult;
such a road is successfully traversed by few, albeit they are the hardworking and
talented, but only with much burning of midnight oil and immense toil.

24 Cf. Noodt’s inaugural oration p 616 . . . videri supervacuam atque alienam ab omni non solum doctrina
atque elegantia sed a communi quoque usu ac vita, subtilitatem praeferre. (. . . that it seems to present empty
subtlety and be completely removed not only from all learning and elegance but also from practice and
everyday life.)
25 Cf. Noodt’s inaugural oration. This passage merits direct citation from p 619 . . . ita se valde eruditos

beatosque existimant, si quae brevia Artis compendia vix comprehenderint; et definitionum ac partitionum
actionumque solemnia carmina memoriae mandaverint; Artemque late porrectam, in angustas tabellas, paucasque et
saepe ineptas quaestiones coarctaverint. (Thus indeed they think that they are truly learned and fortunate if
they have barely mastered short compendia of the science and have committed to memory the formal
words of definitions, distinctions and actions. They have compressed a widely extending science into
short notes and a few and often silly questions.)
26 This is a very much abbreviated version of a long passage in Noodt’s inaugural oration p 619 which

deals more fully with each of the problems associated with textual criticism.
27 Cf. Noodt’s inaugural oration p 619 . . . verum multi aut inertia aut ignorantia aut spe mercedis et

ambitione frequentis auditorii adeo transversi aguntur: ut nihil pensi habeant . . . animos juvenili credulitate fluxos
atque obnoxios corrumpere, in primis parentum vota et reipublicae subsidia frustrari. . . . (But many professors,
either from laziness or ignorance or the hope of gain or the desire for well attended classes, are so
perverse that they think it of no importance . . . to corrupt the unstable and impressionable minds of the
credulous youth, in particular to frustrate the desires of the parents and the interest of the state.)
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On the other hand we hear that the road with compendia is smooth, simple and
straight, open to all and not inaccessible and insuperable even for the lazy and
unintelligent and by it one comes most quickly and surely to knowledge of the
law28. I indeed think that more men have achieved outstanding knowledge by
my route than those who entered on the common compendiary route for they
seem to me to have suffered shipwreck when they have come to their harbour
and have achieved their hopes, * for the ambiguity of words deceives them; what
is called speed is actually delay and what is called a compendious summary is loss
of wisdom.29† But if it is the students who so greatly desire compendia, let them
get them and read them privately.30 Let the professors aspire higher both in their
public lectures and in their private lessons. * And having set up as it were the
skeleton or limbs of the whole work in a detailed exposition of the Institutes, let
them then afterwards by an appropriate, careful and accurate interpretation of the
Pandects and Codex, as it were the sinews and muscles bind together and at the
same time extend the virile strength of legal science.31 †

But because most students dislike such an excellent programme, legal science
is, for that reason, confined within narrow bounds. As a result what do you
yourselves think will be the future of such an attenuated discipline? Would that
examples of this most justified fear were lacking! What destroyed Livy but the
epitome of Annaeus Florus; what destroyed Dio Cassius but the epitome of
Xiphilinus? If learned scholars had not abridged or excerpted Polybius, Trogus
Pompeius and others, perhaps we would be enjoying them in their entirety and
so great a lacuna would not lie gaping in our records of ancient history. Let us
consider rhetoric; what has destroyed it? Surely, it is that compendiary study by
means of which those who have not yet learned to express themselves clearly,
aspire to the praise of eloquence. What need of many words? What was it that
destroyed and cut down Papinian, Paul and Ulpian but the compendiary
summary of Justinian? No-one who realises

*† Scilicet . . . damnum est.
*† et positis . . . intendant.

28 See Böckelmann’s Praefatio to his Compendium passim; the Commentary Chapter V.1.3 and plates
VIII and IX.
29 This passage from Scilicet to damnum est does not appear in the 1684 edition. Cf. Noodt p 621.

Scilicet, fallit vos ambiguitas vocabuli, quae festinatio dicitur, mora est, quod compendium vocatur, sapientiae
damnum est. (Indeed the ambiguity of words deceive you; what is called speed is delay, what is called a
compendious summary is loss of wisdom.)
30 Cf. Noodt’s inaugural oration p 621 plane legat et habeat illa but Noodt advises the students (not the

professors as here) to spirare altius (aspire higher).
31 The passage from et positis to intendant does not appear in the 1684 edition. But compare Noodt’s

inaugural p 621 quin positis enarratione Institutionum totius operis sive ossibus sive membris, post deinde
Pandectarum et Codicis lectione apta, diligente, accurata, tamquam nervis ac thoris, masculum illum prudentiae
vigorem constringat pariter atque intendat. (but having set up as it were the skeleton or limbs of the whole
work in a detailed exposition of the Institutes, let them then afterwards by an appropriate, careful and
accurate interpretation of the Pandects and Codex, as it were the sinews and muscles, bind together and
at the same time extend the virile strength of legal science.) Here, too, Huber takes words which Noodt
directs to the student and applies them to the Antecessores. Note Huber replaces the lectione of Noodt
with interpretatione. The rest of Crusius’ speech is an abridged version of Noodt p 621, Sed quid
dissimulem to luci restituta sunt. Crusius/Huber omits a passage criticising Justinian which leads into the
remarks about the benefits obtained from discovering the fragments of Ulpian, Paul etc.
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how much learned thinking has been able to advance after those fragments of the
Theodosian Code, of Licinius Rufinus, Ulpian, Paul and Gaius were brought to
light, can be unaware how much these ancient writings would confer on
literature, how much on society, if they were still extant. This all points to the
fact, my learned friends, that you should understand the true causes of the
corruption of legal science and also that by the same means as it was established,
our legal science can easily be retained where it is in good condition and be
restored where it has been neglected.’’

And this, in fact, was the essence of what Crusius said at great length, as was
his custom.

To this BÖCKELMANN replied: ‘‘You, Professor Crusius, have said enough
for our initial statement of the case and I notice that the basis of our dispute has
not been changed from that which you stated right at the beginning. Then let
these be the chief points of our enquiry. Are you right in attributing the cause of
the corruption and collapse of legal science to this instruction by means of the
systems or compendia which we now use in the law schools and of which, I
admit, I am the supporter and promoter, and thus, if you are agreeable, the
defendant in the case? Indeed that offence ought not to be carried forward from
year to year, because, aggravated by the taint of laziness, greed and touting for
popularity, it has provided the cause of corrupting legal science and even now
provides it still. Finally, it will have to be investigated whether we must act
exactly according to your recommendations so that if anyone thinks that a
compendium of this kind is absolutely necessary for him because it provides the
definitions and partitions of the topics which are encountered in the science of
law, as well as the formulae for actions, he should acquire this for himself and
read it privately. But the professors should not sink to such, either in public
lectures or private lessons, except perhaps, and that only occasionally, in treating
of the Institutes. But when they pass on to an exposition of the Pandects and the
Codex, keeping that kind of summary at arms’ length, they should tackle the
ancient writings in their entirety and undiminished.

Now this is what I think and I agree with you, Crusius, that a jurist cannot be
fully educated if he does not devote himself

A Dialogue on the Method of Teaching and Learning Law 10



JOBNAME: Huber PAGE: 22 SESS: 19 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber



JOBNAME: Huber PAGE: 23 SESS: 32 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber

to the reading and unravelling of the ancient writings, that is the actual Pandects
and the Constitutions of the Emperors in their entirety, but I say that this is not
to be attempted before a summarised knowledge of all the books of ancient law
has been understood, and committed to memory for easy recall and assessment.
And I do not think that you will be of the opinion that the Pandects and
Constitutions of the Emperors can be understood at a first hearing by adolescents
who are moreover ignorant of legal learning. For you would be refuted by the
exceedingly clear experience of all those who have studied law but have dropped
out in mid-course or who have at some time looked into it cursorily. The
infinite variety of topics and of human actions, exceeding the riches of the
Greek, much less of the Latin, language, brought it about that the ancient
founders of this discipline, as was the custom in other disciplines, applied the
original use of many words to different and abstract meanings. Without previous
knowledge of the technical terms (termini Artis) as they are called, with which the
writings of our ancient authors are packed who would understand their most
weighty and very difficult treatises? Who could commit to memory and
assessment, far less sort out and apply, the types of acts introduced subtly and
obscurely by them, if he does not even understand individual words? Surely it
would be (and I know you’ll like this comparison) just as if students were
practising declamations before they had learned to speak Latin. Let me not say
that those to whom the major classification of things, the relationships of persons,
the bonds of obligations and the order of succession or of trials are unknown,
will no more understand the intricate debates on these matters which occur in
the old writers, than any one of us would appreciate the enigmas and secrets of
mathematics in which we have never been steeped.

I do not understand this intemperate attitude of yours, Crusius, and of a few
others. Why are you so hostile to all compendia in general? At no period ever did
any teacher of young men believe that he could do without such. The great
Justinian32 considered that the law of the Roman people could only be
transmitted to posterity by him, if individual topics were covered first in a light
and simple way and then thereafter by a

32 The following passage and several subsequent passages refer in summary to the Emperor Justinian’s
views on education as expressed primarily in the Constitutio Omnem as well as the Constitutiones Deo
Auctore and Tanta. Huber does not cite Justinian directly but adverts to his statements, sometimes using
the same words, sometimes paraphrases.
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most diligent and precise interpretation. *Moreover, although that most
sagacious emperor forbade, under the penalty for falsity, the writing of
commentaries on the Pandects and Codex, nevertheless he permitted them to be
provided with paratitla33, that is summaries and compendia of the individual titles,
for he realised that students could not do without these. Unlike you who, flatly
refusing and rejecting compendia, lead your beginners to studying those
‘‘boundless’’34 (as Justinian calls them) volumes.† Indeed, why should I here
provide examples and evidence from Aristotle, Cicero, Quintilian and other most
learned men? Why should I tell of this and the previous century? For nothing is
more obvious than that everyone has used compendia as a beginning and that no
one is accustomed to do otherwise in any programme of study. That’s why I say
‘Do you wish the young, without any initial preparation, to attack these most
weighty volumes of the ancient law?’ Thus you would say, ‘Teach those who are
to be trained in medicine right from the start to read Hippocrates and Galen in
their entirety; teach philosophers to commit to memory Aristotle and Plato, and
rhetoricians and students of history to examine in detail the boundless records of
ancient rhetoric and ancient achievements.’35

Without doubt you will label with the same ill repute as us, the distinguished
authors of the compendia of universal history and the systems of rhetoricians. Do
you say that no one will have deserved worse of the liberal arts than Gerardus
Joannes Vossius36 who drew up compendia and systems of all aspects of the
humanities, even of history which previously no one had thought could be
reduced to the form of a discipline. To you also those theologians will appear as
corrupters of sacred learning who have introduced to the minds of untutored
youth the widespread learning in sacred writ by means of compendia and systems
and even now they continue with the same practice. Why do you cite to me, in
opposition to this necessity, Livy, Trogus, Dio and Polybius as if those noble
authors had gone to their deaths because of summaries?

*† Quin cum . . . commentanda producitis.

33 See Constitutio Tanta § 21.
34 Latin immensa. Constitutio Omnem § 1, ex tam immensa legum multitudine (from such a boundless

multitude of laws).
35 Cf Oratio IV pp 95–96 Quis logicam, quis physicam aut moralem scientiam ex ipso Aristotele adolescentibus

hodie tradendam putaret, quis Medicinam docet in Academiis ex Hippocrate vel Galeno . . . (who would today
consider teaching young men logic or physics or ethics from Aristotle? who in the Universities teaches
medicine from Hippocrates or Galen . . .?
36 This eminent scholar’s name is Gerardus Joannes Vossius, not Johannes Gerardus Vossius as in the

text. See further Rademaker Life and Work of G.J. Vossius.
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What do the compendia about which we are talking have in common with those
summaries into which the ancient writers were compressed? Do we summarise
the Digest and the Codex just as Livy was summarised by Florus, Dio by
Xiphilinus and Trogus by Justinus? Do you not know how to distinguish the
compendia of concepts and rules, by learning which a discipline can be more
easily understood, from epitomes, where those actual books are copied and
presented in an abridged form? Although I, for my part, would not even
condemn the work of creating such epitomes and I know that wise men have
used them and many even now use them with the greatest benefit.

37* For either I am completely wrong or my memory of all kinds of studying
is reduced to a compendiary understanding of notable facts and comment, which
we skim over in reading and listening to lectures. If information has been
reflected upon and mused over, if it has been committed to writing, and
expressed and recorded in the words of its authors, I, indeed, do not know what
more expeditious and efficacious method of proceeding and of imprinting the
most important ideas on the mind can be thought out. Also truly, judgement,
which we know to be of the greatest moment in every kind of human activity
and learning, is by this method most keenly and most effectively exercised and
established. Moreover, if those who wish to pass on and inculcate into others
what they themselves have read and learned cannot reduce what they have
comprehended in its entirety in their memory and understanding to a concise
wording and present it succinctly to the eyes of their students, the students also
will not be able to remember what they have heard, reflect on their notes and lay
it up in their minds and neither masters nor students will ever be able to explain
those things fully or to apply them in practice. And so if any masters or students
take pride in the fact that they are not workers with compendia (compendiarii),
then they may, by the same token, confess that they are incompetent in teaching
and (I had almost said) in learning. And indeed, before all else I urge my students

*† Etenim . . . putaverint (p 16).

37 The following lengthy passage (marked * to †, Etenim me aut omnia fallunt, (p 13) to supprimendum
perdendumque putaverint (p 16) which was absent from the 1684 edition but which was added to the 1688
edition, is taken almost entirely from Huber’s Specimen philosophiae civilis, 1686. This passage was
repeated in its entirety in Huber’s Opera Minora (1746) in the Praefatio p[7ff] to the reprint of Institutionis
Republicae Liber Singularis (see Feenstra BGNR Franeker, nos 219-220, pp 75-76). However, a section of
22 lines, pp [8–9], is omitted. It comes between orationis utebatur and Minrum est equidem. See p 14.
Veen, in his footnote 63 (p 159) to his Exercitia says that this passage is adopted from the 1684 edition of
the Dialogus. It actually does not feature in the 1684 edition. A careful collation of texts, however,
suggests that it was first written for the Specimen in 1686. Later, in 1688, sentences and a paragraph
relevant to Aristotelianism and Cartesianism were removed and the rest, with a linking sentence or two,
was inserted into the 1688 Dialogus. In the Dialogus Huber is putting his own words into Böckelmann’s
mouth and the Specimen provides evidence of this.
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who stoutly and resolutely, if I may say so, wish to learn, to make summaries of
the writers who deal over lengthily with material that it is necessary for them to
know. Horace38, (indeed expressing the opinion of all wise men) gave the same
advice ‘Let whatever you teach’, he said, ‘be brief’ and he did not fear that his
words would fall on stony ground. For, as he himself avers, ‘when impressionable
minds grasp what is said concisely then everything that is unnecessary runs off
from the full mind’. For it is right that the most learned scholars should be the
greatest workers with compendia, and none more than those who are called
βιβλιοθηyκαι ’έµψυχοι (walking libraries) and it especially provides a justification
for the excellence of this practice that throughout all antiquity the more fittingly
and wisely a man appeared to speak and write, the more account he took of
brevity, in speaking and writing, as of old did the Spartans and Homer’s Nestor,
who used παυyρα µὲν ’αλλὰ µάλα λιγέως (few words but spoke very clearly)39.

Concerning your complaint, most excellent Crusius, or your guess, that the
destruction of the works of certain outstanding writers or the gaps therein, a
great loss to the world of letters, is caused by epitomes of this kind, is it not
indeed amazing that this reasoning not only did not deter the ancients from
composing and publishing epitomes of this sort but that these same ancients, with
the experience of so many generations behind them, were not convinced that so
great a bane arose therefrom? Now, to pass over in silence the ancient
epitomisers of the other arts and of history, it is agreed that among the jurists and
the actual founders of our most venerable jurisprudence not only Hermogenian
wrote epitomes but also Paul, one of the chief sources of the Pandects, is said to
have reduced the 40 books of Alphenus Varus’ Digest to one epitome; and
Javolenus did the same for the 10 books of Labeo’s Posteriores, as is evident from
the inscriptions to the fragments in the Digest. And we see that these original
works, after they were epitomised, nonetheless survived unharmed and intact,
right until

38 Horace Ars Poetica 335 et seq.
Quicquid praecipies, esto brevis, ut cito dicta
Percipiant animi dociles teneantque fideles
Omne supervacuum pleno de pectore manat.

Be brief in all your precepts: you will find
An epigram sticks in the hearer’s mind
While a long-winded lecture will be leaking
Out of his head, before you’ve finished speaking

Branford WRG and Pope MWM (translators).
Böckelmann cites these lines in his Compendium Institutionum Justiniani, Amsterdam, 1710, at the end

of his introductory Methodus Institutionum Imp. Justiniani, [p 14]. Huber cited them in the Praefatio i.e.
address to the students, in the Positiones Iuris 1682 and also in the Praefatio of the Institutionis Reipublicae
Liber Singularis; see Feenstra BGNR Franeker p 67, nos 191-196.
39 See Homer, Iliad III, 214. However, this describes the words spoken by Menelaus, not Nestor.

Nestor was known for his wisdom and eloquence. Menelaus for speaking briefly but effectively. See
also Oratio II, p 68.
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the days of Justinian who suppressed, as they say, all the writings of jurists of the
past 400 and more years. However, if the use of compendia was prejudicial to the
original writers, surely the same fear would have threatened these epitomisers
who in the opinion of all men far exceed in learning and generally acknowledged
merit those ancient and more prolix writers whom they epitomised. I would
think I would in no way be wrong if I were to say that the writings of Labeo and
Alfenus Varus which were comparatively unrelated to the practice of the times of
Paul and Javolenus, by whom they were excerpted and re-introduced to scholars,
were thereafter read more often and more readily by students than previously.

In fact, although mediocre intelligences may have been content with the mere
epitomes, I am sure that there was no one with a love of learning who, after
reading the compendia, would not have been filled with a desire to see and
examine those actual longer works of the old writers. Now because in our day,
Hilliger and Vinnius have summarised our Donellus, someone else has done
Thuanus, Mezerayus has summarised his own work and many others40 have
done likewise, still I cannot conceive of any danger because of which those
authors would be discarded by scholars and would be considered of less value
than under other circumstances. Indeed, if compendia of that type of writer fill
anyone with the desire to learn, the only result can be that those who see the
excellence of these works as it were through a barred gate should wish to
proceed right to their centre and innermost recesses and to wander freely
through their broad expanses. But, I would believe that where some outstanding
ancient writers have suffered grievous harm, yet the fact their epitomes (the case
of law is different) have survived intact is a point to be added to the credit of
those epitomes. For I have discovered that the barbarian invasions which drove
all the peoples and nations of Europe from their homes, which so overturned and
changed cities and regions that generally not even their names survived,

40 Huber made ‘‘compendia’’ of his own works. The second edition of De Jure Civitatis, 1684,
Franeker, was summarised in his Institutionis Reipublicae liber singularis which was first published in
Specimen Philosophiae Civilis, 1686. The Specimen contains excerpts from Aristotelian and Cartesian
philosophy and other writings for the benefit of students. Likewise, the Praelectiones (1678-1690) are
summarised in the Positiones Juris, 1682, and Heedensdaegse Rechtsgeleertheyt (1686) in the Beginselen der
Rechtkunde (1684). See Veen Exercitia, p 142 ff; ibid Recht en Nut p 183f; Feenstra BGNR Franeker p 75,
nos 219-221; p 76, nos 222-224; p 94, no 280; p 73, nos 209-210.
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were not cause enough to destroy and reduce the manuscripts which were
encountered by the barbarian tribes as they ravaged all things human and divine
by right of war; for we know full well that some authors of whose works there
were no compendia, were treated quite indulgently and came down to us fairly
intact. This was even the case whether everything was swept away by the same
cataclysm of war or by the early Christians who, hostile on religious grounds to
the records of pagan wisdom, thought in their ignorant zeal and pious madness
that what had escaped the ravages of war should be suppressed and destroyed.†

And not even the Emperor Justinian’s plan to abridge the body of law seems to
me to have been deserving of censure but needful, if only he had kept to the
right track in his policy of abridging. Unless you think that, because the dictator,
Julius Caesar, had decreed that there should be provided a Compendium of
Roman law41 which even then was suffering from its great bulk, his proposal
should be marked with the same ignominy. Truly, I rather support our friend
Huber here, for in his inaugural42 address which you have just cited, he expresses
the view that it is not wrong to vent one’s anger on Marcus Brutus43 for, because
of an excessively simplistic hatred of servitude and unfortunate haste, he is
deemed to have sabotaged the benefits of a project which would have been most
advantageous to the human race and to the study of law. For in as much as Julius
Caesar’s natural talents were more cultivated than Justinian’s, in as much as
Trebatius was more upright and learned than Tribonian, and in as much as the
period when Rome was at her peak was more fortunate than when she was laid
low and oppressed by the Goths, so a compendium by Julius Caesar would have
been more polished and learned than that of Justinian. Presumably, Crusius, in
your view, we should congratulate Caesar’s departed spirit τὴν µοίριµον ’́αϊσαν
(on his unpropitious destiny) because it did not dishonour the memory of his
great name with the label of a legal compendium.’’

Böckelmann’s tirade was becoming more and more acrimonious when
CRUSIUS interrupted. ‘‘I do not know’’, he said, ‘‘if you have rightly
understood the purport of my speech in all respects. I have certainly not
condemned absolutely each and every use of compendia, but only in as much as

41 See Suetonius Caesar § 44. Nam de ornanda instruendaque urbe, item de tuendo ampliandoque imperio plura
ac maiora in dies destinabat . . . ius civile ad certum modum redigere atque ex immensa diffusaque legum copia
optima quaeque et necessaria in paucissimos conferre libros. . . . (For he [Caesar] designed further and greater
works for enhancing and enlarging the city, likewise for safeguarding and extending his dominion. . . .
[He planned] to reduce the Ius Civile to definite bounds, and, from the immense and scattered
multitude of laws, to gather all the best and all the most necessary into a few books.)
42 Huber’s inaugural oration (Oratio inauguralis) was delivered on 19 September, 1665. For the various

reprints see Feenstra BGNR Franeker, p 49 ff, nos. 133, 134.
43 On Julius Caesar, Brutus and the proposed Digest compare the following passage from Huber’s

inaugural oration of 1665. See Auspica Domestica Oratio V in Opera Minora pp 108-109. See Feenstra
BGNR Franeker pp 49-50, nos 133-134; pp 65-67, no 187; pp 96-97, no 286.

Nec minus Jurisprudentia Legum multitudine et Interpretum copia non sine magno judiciorum dispendio et
omnium rerum confusione laborabat. Adeo quidem, ut Caesar Julius inter praecipuas ordinandae Reipublicae curas,
huic morbo nonnisi magno et audaci remedio succurrendum judicaret. Quippe ex infinita Legum et disputationum
mole tollere supervacua, seligere et in paucos conferre liberos (sic) ut multis postea saeculis a Justiniano factum,
probatissima quaeque decreverat. Quod nisi mors eum infausta et hac utique parte inauspicata occupasset, cis paucos
menses incredibili cum posteritatis fructu absolvisset. Per me quidem fruere conscientia tua Brute, et quantum vis,
imputa Idus Martias populo Romano. Consuluisti tamen immortalitati tuae potius quam orbi terrarum . . .
O quam praeclaro Magni Dictatoris beneficio Jurisprudentia frueretur! Quanto cultius Justiniano (ignoscant
sacratissimi manes) Caji Caesaris ingenium, quanto melior et doctior Triboniano Sulpicius, quam dispares Dorotheo
nescio cui, vel Theophilo, Scaevola atque Trebatius, quanto beatiora florentis Romae quam jacentis et a Gothis
oppressae tempora, tanto elegantius, tanto concinnius et eruditius (confessionem vis veritatis extorquet) Julianum prae
Justinianaeo Compendium extaret. (And legal science also suffered from the great number of laws and the
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I said that I did not want professors to devote their efforts to expounding
compendia, but I have not protested against students having them and reading
them at home.’’

BÖCKELMANN replied: ‘‘I remember perfectly well that just now, full of
indignation, you said: ‘If students are so greatly delighted by compendia, let them get
them and read them privately, as it pleases them.’44 You were clearly showing that in
your eyes it would be a more acceptable course for students were they to approach the
old authorities directly without compendia, as if these were an impediment to the right
attitude.And so it is.Don’t pretend,Crusius, that thosewhoconform toyour school do
not have their views about my methods and do not voice them openly. They baldly say
meum compendium esse dispendium studiorum (that my compendium is a waste of study
time).* You, seeking to avoid παρονοµασία (an unlawful insult) are in the habit of
calling dispendium damnum (loss)†45. This they do assiduously in order to lead the
keen students away from my classes, as if from Scylla or Charybdis almost as does the
old man in Cebes’ table when he points out to youths on the threshold of life the
right road by which they can come to true wisdom. But all is well because your
arguments do not accord with the general perception and are condemned by the
judgement of the human race, not only at first sight but also when taught by
experience, and they are clearly in accordance with the following ‘that these
methods burden the unformed and unstable minds of students with a multitude and
variety of facts and achieve one of two results: either the students abandon their
studies or with great labour they eventually reach the point to which they could have
been lead sooner by a less arduous road’, as the most wise Emperor said about this
very problem in basic legal education46.

And I think, oh Crusius, that you will not deny that this is what is happening to
you; since it is well known that, at least in your lectures on the Institutes47, you are
for this very reason compelled willy-nilly to proceed by the same road of definitions
and partitions, otherwise all your students will desert your lectures right at the start.
And does this teaching by means of compendia seem to you so easy, so trivial that
* †Quod tu . . . dicebas.
multitude of commentators thereon, which led to great waste of trials and to general confusion. So
much so, indeed, that Julius Caesar, among his especial concerns for organising the State, reckoned that
this disease was to be cured only by a great and bold remedy. Indeed, he had decreed that of the infinite
mass of laws and arguments, all those that were unnecessary were to be set side and all the most
excellent were to be put together in a few books, as was done many generations thereafter by Justinian.
Had not Caesar’s unfortunate and, in this respect, undoubtedly inauspicious death befallen him, he
would have achieved this within a few months with incredible benefit to posterity. As for me indeed,
Brutus, enjoy your moral stance and as much as you like, blame the Ides of March on the Roman
people. However, you considered your own immortal reputation rather than the benefit of the world, . . .
Oh, how would legal science have benefited from the wonderful service of the Great Dictator! How
much more cultivated was the talent of Gaius Caesar than that of Justinian (may his most imperial spirit
pardon me). How much better and more learned was Sulpicius than Tribonian. How unlike to some
Dorotheus or Theophilus were Scaevola and Trebatius, how much more blessed were the times when
Rome was flourishing than when it was laid low and oppressed by the Goths. How much more
elegant, more well-structured and more learned (the force of Truth wrests the admission from me)
would Julius Caesar’s Compendium have been by comparison with that of Justinian!)
44 See p 9; cf. Noodt’s inaugural oration p 621. Plane legat et habeat illa.
45 On the use of dispendium and damnum in connection with learning from compendia see commentary,

Chapter V.1.3.2. This clause from quod tu to dicebas did not appear in 1684, allowing the paragraph to read
more logically without the intrusion of ‘You . . . loss’. This is probably an addition made as a result of
Noodt’s use of the term damnum in his inaugural oration Corrupta Jurisprudentia (p 621).
46 Cf. Constitutio Tanta, § 11.
47 See the Series Lectionum of February 1671 and of September 1671 (Molhuysen Bronnen Leidsche

Universiteit III p 234*, 236*); there are no Series for the years 1672-1676; Crusius taught the Institutes in
1671 and presumably in 1672. He died in 1676.
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it neither needs nor is worthy of the honour of a professor’s voice? I pity your
position for, albeit against your will, you have been compelled to lower yourself
to such an inferior educational occupation, in part at any rate and that the
meanest part. However, before us, all those whom jurisprudence rendered
famous and worthy of admiration by posterity, undertook this work with zeal.

Finally, I cannot adequately express my astonishment as to how it comes about
that in so obvious and so common a matter, most learned men far and wide can
so rarely satisfy the expectations and desires of young students,48 whose universal
judgement in this matter is in no way to be scorned. It has already been
abundantly ascertained by common experience and report.

But let us pass over the opinions of students, even although it is actually on
their judgements that the fate and fortunes of professors rest. If you please, let us
consider the compendia themselves, their nature and whether they are so easy
and exhibit such trifling value that to explain them privately to young students is
unworthy of professors. For as regards public lectures, I grant you that in them
there is no question of compendia or systems or anything but the ancient records
of the law being taught. But our summae institutiones (introductory courses) as
they were formerly called, by means of which we drill our young people in
private, ought to be breviaria (abridgements) just as the word implies and ought in
a few words to embrace the basic principles of all law and to convey the rules by
which justice is regulated in more difficult arguments and controversies. Even
this cannot be done properly; it cannot be understood, without introducing
usages and examples and, in short, it cannot be achieved without the aid and
advice of a teacher, as Huber, Wijngaerden and I, as well as those who do not,
because of foolish self-love, take pleasure in abandoning the common practice,
will admit. They acknowledge that in no short time and with continual mental
effort they learned well and soundly the fundamental rules of the Institutes and
the Pandects and the κριτήρια (means to judge cases), and having mastered that,
they could read the actual laws with profit.

48 Cf. p 1 where those sentiments are voiced by Huber.
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It is not that I or any other sensible man wish the students to be excluded for a
long period of time from the actual laws and books of ancient jurisprudence. The
propositions of compendia ought in particular to have been drawn up with a
view to providing summaries of the laws, and to directing students constantly to
the actual sources49; they should not lead them to believe anything about the
principles of law except what they see clearly and truly supported by the actual
texts. He who will diligently apply himself to this, so that he makes a daily
practice of comparing the summary propositions of all jurisprudence with the
texts cited, differentiating between them and stamping them on his memory,
such a student, I am sure from experience, will not achieve this within a period
of one of two hours but will scarcely be able to complete it within a great part of
the day and night.

Crusius, I would wish that you would add this to that false jest of yours with
which you, indeed, wished me to be branded. Nor am I unaware of what has
been spread abroad in this regard to create jealousy of my method, as if I had
been responsible for telling students that ‘all is well if they spend two or three
hours daily on private study with my compendium’. [A1] This indeed (as
jealousy alleges) is Böckelmann’s easy method by which he wins over to himself
the goodwill and attendance of students. But, Crusius, this is my method – to
consider and assess situations and people by everyday standards, to apply advice
and strategies whereby one may hope for an appropriate outcome in each case,
not to buoy students up with false hopes (µετεωρεyιν); not to speak of vague,
infinite and sublime matters nor to seek paths on land by the signs of the stars
when landmarks and beacons exist before one’s eyes, not to hammer into
students’ minds lofty ideas, marvellous to say but empty and inane in practice,
finally not to equip schoolboys with the high, theatrical style of Hercules, as you
seem to have done in what you said just now, if anyone ever did otherwise.
When you do this, the result is that those who have recently come to the study
of law ‘are overwhelmed’, as Justinian says ‘by the weight of the material which
they cannot support50’ since with your arrogance the basic elements of the initial
study are swept away. It is these elements which underpin and support the

49 Cf. Huber in the address to the students (Praefatio, in fin.) to the Positiones.
50 Cf. Constitutio Tanta § 11.
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students ‘so that they can undertake the weightier and more perfect knowledge
of the law’, to cite the Emperor51 yet again.’’

Böckelmann was getting worked up when CRUSIUS said ‘‘Certainly, you are
stirring up a storm in a teacup, as they say52 and I do not know why you almost
seem to require me to defend a case of Majestas violata (treason) before the
tribunal of Justinian himself. But, oh Great Patron of not-Great compendia, I
have not blurted out at one time and in one breath everything that was in my
mind with regard to your systems, nor have you, in your answers, covered
everything that was just now said by me in this regard. I did concede, if you
remember, that professors, when explaining the Institutes, would do well, in
teaching the basics of law, to follow a system of definitions and divisions. I do not
think this is advantageous in the case of the Pandects. [A2] *But before I proceed
further, I cannot pass over in silence the fact that now for the third time53 you
extend the specious shield of imperial authority over your method of teaching by
compendia, as if the paratitla which Justinian allowed to be composed for his
books were your compendia. Know well that when you suppose thus, you are
mightily wrong. Johannes Leunclavius could teach you. See his views about the
original use of paratitla in the prologue to the Collection of Ecclesiastical
Constitutions by Balsamo. Leunclavius says that the following was Justinian’s
intention on the method of teaching law by paratitla, namely that it was
permissible for anyone to add notes to a title referring to those places in other
titles and fragments which are found to pertain to that particular chapter. This
indeed was the primary and true use of paratitla. ‘‘But what similar to that has
been produced by our contemporary writers of paratitla?’’, asks Leunclavius, and
you indeed seem to be following their error. Likewise Janus da Costa, a man
second only to Cujacius, says the same (in his summaries of the first nine titles of
Book I of the Decretals), as does Carolus Annibal Fabrotus (in his notes on the
said ecclesiastical constitutions). He does not hesitate to declare that Cujacius did
not know what paratitla were and this opinion the learned scholar

*† Quod antequam . . . velle videbaris (p 22).

51 See Constitutio Tanta § 11 quibus iuvenes suffulti possint graviora et perfectiora legum scita sustentare.
(Supported by these (i.e. the four books of the Institutes) the young students may be able to undertake
the more weighty and more perfect tenets of the law.)
52 The idiom excitare fluctus in simpulo (to stir up waves in a ladle) appears i.a. in Cicero De Legibus

3.16.36.
53 Crusius is arguing that Böckelmann is here for the third time justifying his compendium on the basis

of Justinian’s paratitla. The first time he makes this assertion is on pp 11 and 12, the second on p 17.
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Aegidius Menagius54 does not hesitate to extend to all who wrote paratitla. And
so why do you not cease to extol, on the authority of an imperial order, and
embellish with someone else’s commendation, so humble a practice, as teaching
law by compendia, which you claim to eulogise?’’

‘‘It is good’’, replied BÖCKELMANN, ‘‘that you continue to compare me
with Budaeus, with Cujacius and with so many men who are also most learned
in polite literature itself, and also pardonably ignorant of what paratitla meant to
Justinian. But if you do not allow me to cleave to the opposing authorities, I feel
that I am in no way bound to your authorities in that I myself perceive with my
own eyes what paratitla are in Justinian. The emperor’s words are as follows: ‘Let
it suffice to make certain comments on it [the Digest] by means only of indices
and clarifying notes (subtilitatem) on the titles. These are called παράτιτλα
(paratitla).’ See the preface on the purpose and plan of the Digest55. The emperor
forbade commentaries to be written, but he permitted indices to be made of
individual sections, also clarifying notes to the titles together with certain
comments. Unless I am totally mistaken and even common sense deserts me, the
indices to titles are nothing but short statements of the material which is treated
in the individual sections; they are not mere listings but also comments as
required by the individual topics and this is done by fine definitions of words,
that is by a precise and uncomplicated explanation which you are well aware is
the strict meaning of subtilitas. I am waiting until you prove by reason or
authority by which term our summaries and compendia would be better and
more clearly described. On the other hand I would not like you to forget this so
that you may teach that these words conform to those ‘fugitive’ laws of yours,
that is those removed from their proper places, which notes you consider to be
paratitla, just as well as those I have proved precisely conform to our summaries
or compendia. But however, as regards that word παράτιτλα (paratitla) I shall not
quibble if you wish to indicate that it means that which is joined to a title in
addition (praeter) or which is added alongside (juxta); the significance of the prefix
παρά allows of

54 Much of this section of the Dialogue (p 20, especially the words in italics) in the 1688 edition is
borrowed from Aegidius Menagius (Gilles Ménage) 1613-1692. The citations are taken from Book I,
chapter XV, Quid sint Paratitla of Menagius’ Amoenitates iuris civilis. This first appeared in Paris in 1664.
It was later reprinted in 1677, 1700, 1725 and 1738. In discussing what Paratitla are, Menagius cites the
Constitutio Deo Auctore and the Constitutio Tanta. He follows this by citations from Leunclavius’
(1533-1593) notes on Balsamon’s Collectio Constitutionum Ecclesiasticanum and Janus à Costa’s
(1560-1637) In Decretales Gregorii IX summaria et commentarii, Paris, 1676. This entire section was added
to the 1688 edition and Huber appears to have borrowed sentences and phrases verbatim from
Menagius. For more on Menagius’ Amoenitates see p 61 and footnote 130, and Chapter VIII.31.
55 The reference here is to the Constitutio Deo Auctore § 12 the words of which have been reproduced

almost verbatim. The same sentiment is expressed, but in slightly different words in Constitutio Tanta
§ 21.
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both meanings.’’
CRUSIUS said: ‘‘But I was in no way concerned about arguing over the

meaning of this word but which ever way you wish it to be understood, it seems
to me better to proceed to the actual issue. Just now you sounded off mightily
when you were trying to accuse me of denigrating the emperor.† Although, if it
weren’t completely stupid, I could with more right accuse you, Böckelmann, of
insulting the dignity of the emperor. For if there were at all any need for some
beginner’s text-book to introduce the study of law56, what madness drives you
to seek a compendium other than that which the emperor Justinian himself
composed and solicitously commended to the young? Who will deny that this is
contempt for the emperor’s instructions, who will deny that this cannot be done
without the studies of beginners suffering harm if they are imbued with basic
principles of learning other than those of the founder of the legal discipline,
Justinian himself? [A3] What are the modern advocates and authors of compendia
doing other than depriving the young university students of that distinguished
honour which Justinian so magnificently ascribed to them when he said that they
should enter on their studies ‘being found worthy of so great an honour and of
such great happiness that both the beginning and end of your legal education
proceeds from the mouth of the emperor’57. How valuable is that which is being
stolen from students by this perverse method! For those who carefully read
Justinian and the ancient legal writers can always and everywhere cite and adduce
their statements and views, thus rendered familiar to them and they do so not
only in the law schools but also in the court, and certainly much more
authoritatively and effectively than they do the rules of those compendia on
which the common herd of candidates, if they are lucky, are accustomed to pride
themselves. In conclusion, certitude regarding legal opinion cannot be got from
present day systems since the authors differ (δὶς διὰ πασωy ν) one from the other
and what you have learned from one, must often be unlearned again when you
betake yourself to another. Conversely, those who assiduously follow only the
ancient writers trust that whatever they have learned will with immutable
authority continue steadfastly till their

56 This passage from ‘For if there were . . .’ to ‘. . . commended to the young’ (Nam si omnino to
Juventuti sollicite commendavit) and the following passage from ‘what are the modern . . .’? to ‘. . .they
trust . . .’ (Quid aliud neoterici to confidunt, p 23, are taken almost verbatim from Oratio IV p 90–91.
57 See Pro-oemium Imperatoriam majestatem § 3 in fin.
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extreme old age both in the teaching of the schools and in the practice of the
court.

Furthermore, from what you yourself have acknowledged and openly avowed
to the effect that such compendia must be written in a brief and concise style, it
is inevitable that the linguistic facility of those who use them will acquire a
sterility and some aridity by which these young people who ought especially to
have a rich and florid style of speaking are spoiled and corrupted. It is also known
that those who wish to study law successfully ought to combine with it the
pleasures of history and classical literature58. I know that at other times you
yourself have always attested as to how this ought to be done and recently you
conceded this to me without argument. In addition the actual discipline of law is
ruined by the compendiary method and takes on a garb other than that which it
received from the founders of the law and which it ought to keep. It is filled up
with new principles and, as they say, semi-barbaric terms and it is twisted by
fictitious definitions and partitions into a scholastic system. As a result students
relying right from the beginning on these new foundations are, both in their
studies and in practice, accustomed to draw the grounds for decisions not from
the clear sources of the ancient law, but from bogs and swamps59, that is from the
precepts and rules of the systematists60. [A4] Who does not abhor these
consequences and evidence of the use of compendia!’’

As Crusius was drawing breath BÖCKELMANN replied: ‘‘Crusius, one may
indeed be surprised that, since these reasons seem to you weighty and valid, you
have not introduced anything of this kind in the first part of your speech, but
with abrupt severity you have judged that the only thing to do with compendia
is to brand them with a black theta61. Nothing more hostile could have been
conceived as a precedent and a judgement at any time or by any scholar. I do
admit that one thing you added escaped my rebuttal. You were mightily wrathful
if anyone was in any way delighted by compendia but you reluctantly conceded
that students might have them and read them in private;

58 See Huber’s inaugural oration passim and the Dialogue p 51 ff. I cannot find evidence that
Böckelmann endorsed this view. Rather the contrary if the Praefatio to his Compendium is any guide.
59 The metaphor of drawing knowledge of the law either from clear streams or from befouled and

muddy puddles is presumably originally drawn from the Constitutio Omnem § 2, where it is written of
the Institutes that they are ab omnibus turbidis fontibus in unum liquidum stagnum conrivatas (drawn together
from all their muddy sources into one clear lake.) A similar idea, mutatis mutandis, is used elsewhere by
Huber, e.g. in his Inaugural Oration p 115 and p 118 and by Böckelmann in the Praefatio to his
Compendium. The metaphor also appears on p 46 of the 1684 edition.
60 The passage from ‘. . . it is inevitable . . .’ to ‘. . . from the precepts and rules of the systematists’ (fieri

non potest to consueverint) is taken almost verbatim from Oratio IV, p 90.
61 θ (theta) stands for θάνατος — death, condemnation, mark of censure. It was used by the Greeks on

their voting tablets as a sign of death.
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however they were to use nothing of this kind anywhere near the Pandects or in
the case of the Codex. In this whole discussion, Crusius, you are arguing in
defence of your own notions rather than for those of general understanding, and
so nothing more ignorant, nothing more out of keeping with the system of
learning and teaching law can possibly be said than that in explaining the Institutes
a compendium on the subject can be used, but in the case of the Pandects and the
Codex it is not to be tolerated. On the other hand, who does not see that, if
someone strictly avoids these newfangled summaries, he has at hand as far as
concerns the Institutes, Justinian’s compendium, which we know that the
emperor prepared for this purpose and prescribed for young students. Further-
more, since he knew that in the case of the Pandects and the Codex something
was necessary which would highlight the most important learning of these books,
he entrusted to his hardworking professors the task of composing for the use of
their students paratitla, that is summary explanations of the individual titles62 (you
must now willy-nilly concede to me this meaning of the word).

What brings you, O Crusius, to be able at last and to some extent, to accept
the method of defining and making partitions as in the Institutes? I am sure it is
because you realise that without such aids students cannot make way with profit
on the vast ocean of the law; that is, I say, unless they have first mastered the
essential concepts of the material and the chief κριτήρια (criteria) of the subject.
If the basic points of all the chapters which are treated of in law are already
present in the little beginners’ book, the Institutes, which the emperor published,
I do not protest against following out your plan, and letting students, as soon as
they have grasped the Institutes attack all the books of the Pandects and the Codex
and master them by their talent and commit them to memory. But if,
unquestionably, easily half of the whole subject remains unaddressed in the
Imperial Institutes, it is clear that the first principles of that material can no more
be ignored than what was included in the little beginners’ books of the Institutes
by the emperor. You will not expect, I am sure, that I should point out to you
how many

62 See Constitutio Deo auctore § 12. sed sufficiat per indices tantummodo et titulorum suptilitatem quaedam
admonitoria eius facere. (But let it suffice to make notes thereon only by means of indices and explanations
of titles.) See further Constitutio Deo Auctore § II, section 2.
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most noble and most difficult chapters of law there are, about which there is
complete silence in the Institutes. Nothing is easier if it were not unnecessary and
boring for men to whom this information is common knowledge.

Therefore, there is no sense in the remark, which I hear you reiterating,
namely that ‘the Institutes left us by Justinian are sufficient for use in preparatory
teaching’. ‘It is not sufficient’, I say. To understand the Pandects, a book of this
kind is equally necessary. Moreover, a groundless accusation has been levelled at
my compendium on the Institutes63, alleging that it was written in order to lead
youth away from Justinian himself. For my compendium (and I am not ashamed
to attach this title to it, although I could adorn it with another more glorious
title) can only be of use to my students if they constantly read the imperial
Institutes together with it, and apply the same method. There is no question of
contempt for the authors of the law being implanted in the young students
because of the compendium, rather it increases honour and veneration for them,
since the students are constantly referred by our lessons to these authors as being
the principal authorities. But the spirit of the most sacred emperor will grant me,
as you also will grant me, as I would say, that these days we must not go about
things in such a way that in every particular we stick precisely to the method
which he formerly prescribed. For what he wished above all was that the
students should not be detained more than a semester on the Institutes. I ask what
chance do we have of this today? I admit, it is possible for the Institutes to be
completed in a space of six months but which of you has conceived such great
faith in his own ability and memory that in one brief run through he feels that he
is master of the arguments of the Institutes in such a way that he can confidently
erect on its foundation the whole massive structure of the Pandects?

In addition, which no-one can deny, it is necessary to explain to students how
the changes which in the customs of all Europe

63 Here, where Huber is using Böckelmann as the mouthpiece for his own ideas, he is ignoring the
fact that Böckelmann’s Compendium was first published in 1679. See Ahsmann-Feenstra BGNR Leiden,
pp 61-64, nos. 32-44. Moreover, the allegation that Böckelmann’s Compendium was written to lead
students away from Justinian is clearly groundless as a glance at the text will reveal a plethora of
marginal references to the Institutes, the Digest and the Codex. Further, at the end of the Praefatio to the
Compendium Böckelmann writes . . . nec satis intelligi posse, nisi conjungatur cum Caesaris Justiniani
Institutionibus et legibus passim ad marginem citatis et a nobis aliisque intra privatas parietes explicari et examinari
solitis. (the Compendium cannot be understood adequately unless it is used in conjunction with the
emperor Justinian’s Institutes and laws (i.e. Codex) cited here and there in the margin and usually
explained and discussed by me and others at private lessons.) Huber also in his Positiones provides
copious references to the Corpus Iuris (and to contemporary authorities).

A Dialogue on the Method of Teaching and Learning Law 25



JOBNAME: Huber PAGE: 52 SESS: 31 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber



JOBNAME: Huber PAGE: 53 SESS: 43 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber

have been introduced into the discipline of law are fused into the rules given by
Justinian. The satirical comment that ‘youths in schools become very stupid
because they hear and learn none of those things we have in daily use’64 can be
applied to no students of the humanities more rightfully than to law students.
This argument alone suffices to prove that another manual to be read in the same
way and using the same method does not supplant Justinian’s compendium.
Further, it now occurs to me to wonder that before all else in your objections,
this method of teaching and learning is accused of lack of sound knowledge in
the case of the students. For if, as I may rightly say is the case, I have found by
more than one experience, and especially in examining students for the degree of
candidate of law, that those who have hurled themselves headlong along a road,
different to mine, have been found in seminars and legal dissertations to be so
doubtful about, let me not say ignorant of, the foundations of law that they were
judged to be worthy of pity rather than to be scorned and reproved because of
their different opinions.

[A5] Now, if we were to argue that nothing must be learned and taught other
than compendia of this sort which have been reduced in brief terms into the
form of a system while, however, maintaining the order of the Institutes, should
we have to fear not only that the students would become dry and arid65 (as,
Crusius, your other objection alleged) but (as you wish and as you therefore
believe) that we are so enamoured of compendia that we want our first year66

law students (Justiniani novi) to commence and to conclude all their efforts on
them? As a result would there not be the danger that they would abridge and
impoverish their spoken and written style on the model of these compendia? But
I, for my part, wish that before the students think about the science of law and
the compendia thereof, they should so completely train their minds that, by
reading good authors and by copying the same and, by the assiduous practice of
good style, they should acquire a happiness of expression and a richness of
oratorical style so that it becomes a habit with them and finally when they study
law and work with these actual compendia I advise them not indeed to
relinquish these more elegant writings67 completely but to seek in them a
relaxation by way of variety in their actual studies.

64 Petronius, Satyricon, 1. This same idea is also expressed by Tacitus and Quintilian. See also Huber
Oratio II, pp 64–65. Van Eck in his Praefatio to Böckelmann’s Differentiis, p LVII, quotes the same
extract.
65 Cf Oratio IV p 93.
66 Justinian wished the first-year students to be called New Justinians (Justiniani novi) instead of the silly

and ridiculous name of Dupondii (two as pieces) which had been given to them previously. The ‘as’ was
a valueless coin as was the two ‘as’ coin. See Constitutio Omnem, § 2. Cuius auditores non volumus vetere
tam frivolo quam ridiculo cognomine dupondios appellari sed Justinianos novos nuncupari. (And we do not want
the students of this [first year] to be called by the old nick name dupondii (tuppenny pieces), which is
both silly and ridiculous, but they should be referred to as ‘New Justinians’). Justiniani novi may also be
translated as ‘Justinian’s Freshmen’.
67 See Huber’s references in the Praefationes to other works e.g. the Digressiones.
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Add also what I said previously namely that these compendiary systems are only
indices, pointers in accordance with which the texts of the law – and nothing is
richer and more elegant than these texts – can be investigated and read, and
indeed so it ought to be.

This is the reason, I say, why in the case of the Pandects, a preparation by way
of paratitla is absolutely necessary, even if you should wish to add nothing to the
Institutes of Justinian. Indeed, it is clear that not only is the general method in the
Pandects difficult and unintelligible, but also that the individual titles can neither
be learned properly nor taught without the guidance of some systematic
compendium. And so Justinian himself explicitly required that indices of that kind
and summaries of chapters be written, which the actual nature of the task
adequately indicates should certainly be brief and concise, and the emperor did
not fear the imagined danger that learning and eloquence would thus be
corrupted. From this I believe that one can now deduce what should be the
answer to that allegation of yours, namely that by this method, you claim, the
link between the law and the more polished literature is severed. We admit that,
in this kind of compendium, historic and literary observations and digressions are
not included, but we deny that they are prevented or forbidden. And we never
cease to encourage students to make the connection between the various
branches of knowledge and the law of Justinian. Finally68, we also nonetheless
emphasise what you too, Crusius, point out as a particular obstacle, namely that
in these modern imitations of the Institutiones Themis does not show her natural
appearance but her form is corrupted by extraneous garb.

I, indeed, admit that, if it were the fault of compendia that our subject is filled
with exotic terminology, as they say, and is changed to another subject by the
scholastic liberty to define and make partitions, I would be as hostile to it as is
consistent for anyone who greatly loves Themis. And so I have been most
meticulous in my attention to that, lest any such allegation could be raised against
my compendium,

68 This passage from ‘Finally we also nonetheless’ . . . to ‘we see has been done . . .’(Denique nihilomagis
. . . fecisse videmus (p 28) is taken almost verbatim from Oratio IV, p 95.
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so much so that it has become a matter of conscience with me to include only
such definitions and divisions as can clearly be derived either from the words or
from the intention and purport of the law. I say ‘it has been a matter of
conscience’ for I ought not to say ‘excessive scruples’. I indeed think it would
have been such ‘excessive scruples’ if I had aimed at putting in nothing except
what was written in so many words by Justinian and the old jurists; [A6] even
although you cannot be unaware that the most liberally educated doctors of the
last century, Cujacius, Duarenus and Donellus and other most rigorous teachers
of the ancient and undefiled law established the same method which you so
unfairly criticise in my case. Namely they state clearly with succinct propositions
the peculiar nature of the material which the ancients expounded at length and
did not always reduce to the form of defining and partitioning. This we see has
been done by those who taught all the subjects which have come to us from
antiquity.’’ [A7]

CRUSIUS now said: ‘‘If, oh Böckelmann, you tell us that you recommend
the proper use of your compendium to students and if it were generally so used
by most students, there was nothing included in it which we might consider a
waste of effort [dispendium]. But I call you to attest (by all that is holy) as to
whether your students, so many, as is well known, do not place the beginning
and end69 of their studies in learning the compendium and when they have read
it, they consider that they are first rate jurists; and they do not make any effort to
read or study the actual texts of the old jurisprudence. And I ask whether this
does not contribute to the utmost detriment of legal studies and so whether it is
not right for that practice of using compendia to be blamed as the cause of
corrupt jurisprudence?

But if, as is our intention, you were leading the youth devoted to Themis to
the actual inner heart of the subject, if you were setting an example and by a
suitable method were reading, examining and comparing the legal opinions
(responsa) and commentaries of the ancients, (just as they have been left by
Justinian in that rough epitome

69 Cf Noodt, Corrupta Jurisprudentia, p 619.
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which we do have) and if you were working with them until they are clearly and
fully understood; or if, when they proved unintelligible, then you were striving
to discover the true meaning by emendation and conjectural readings, indeed, if
this is the method you wish to adopt, I would believe that, even if the students
still retained your compendia, they would by that method perceive what is
required for the most glorious title of Jurisconsult and what they themselves lack.
Finally the actual situation would compel them to embark on the true road to
accomplishment and not to cease until they had mastered and memorised all the
ancient law. Thus we indeed would not regard as jurists and indiscriminately give
that venerable name to those who can only state and explain a certain series of
definitions and divisions and answer some questions, originating yesterday or the
day before which attach to them. Not to speak of the other students who have
not even learned that. This is an admission of a public disgrace. For if, once
compendia were scrapped, it were allowed to pluck the excellent fruit of a
changed curriculum, I am sure even you yourself would see no reason why we
should have to return to these unattractive and unpleasant compendia and to
regrets for a most beautiful teaching plan.’’

BÖCKELMANN resumed: ‘‘If nothing will be able to protect you from
change and regrets other than the success you hope for, I am sure that my
forebodings will be realised. But if you can bring your mind to grasp the
situation as it is I shall see to it that you understand that your words are quite
contrary to daily practice and are full of contention and ineptitude.

But so that I may persuade you or at least persuade these professors, it will be
necessary that we take note of how the young people are prepared and by what
studies they have been educated before they enter our schools in order to take up
law studies and whether it can be deemed sensible by reasonable men to give
students of this kind the task of studying the foundations of the law, even with
paratitla but without any other assistance; and, moreover, to explain to them
nothing
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but the responses and commentaries of the ancients, not those of them that are
comparatively easy but the obscure, the difficult and knotty problems requiring
attention. You indeed assume that there is nothing lacking about the quality of
human intelligence70, nothing unable to comprehend supreme concepts. Now I
do not cavil at nature but to philosophise thus about the fruitfulness of
intelligence so that you do not turn your eyes and attention to the actual persons
with whom we are concerned, is nothing other than splendide nugari [to talk
highfaluting nonsense]71. This is not the place to complain about the most
wretched condition of our schools and preparatory education but it is quite
blatant that these new law students who present themselves to us are generally
ignorant of polite literature, ignorant of history and of all the Ancient World,
ignorant of the Greek language and of the proper elegance of Latin, to say
nothing of philosophy, especially moral philosophy. I do not know what
perversity drives you to attribute the reason for the corruption of legal science or
rather for the corruption of legal studies (for I reckon the former is still as sound
as it ever was) to ignorance of Latin and Greek rather than to the practice of our
preparatory education. And indeed you are acting shrewdly with regard to the
Greek language, because you said not a word about knowledge of it being
required in a law student72, just as if it was no more relevant to legal criticism
than a knowledge of Swedish or Lappish dialects. But if after you had been
recently created a doctor you had assisted our friend Munker in Delft for a little
longer in this regard, I believe you would have inveighed no less severely against
the contempt for Greek literature than now you do against the authors of
compendia and systems. Now you have dared to mention Licinius Rufus, the
fragments of Ulpian, Gaius and Paul and the Theodosian Code, but you passed
over in a sad, or should I say a shameful, silence Greek law and the treasure
house of the Basilica from which scholars who know Greek, have dug out many
jewels of great value and can still discover them. And I do not see you, Crusius,
as the proud censor of common knowledge

70 Van den Bergh notes that this is reminiscent of Descartes. See his Noodt p 164.
71 In the 17th century, the contemporary disdain for mediaeval scholasticism and the methods of the

Schoolmen was often expressed by the phrase nugae scholasticorum (‘the useless trifles of the Schoolmen’).
72 Van den Bergh. Noodt p 22 writes ‘‘Noodt’s main interest was in Latin; he was much less versed in

Greek and knew virtually nothing of oriental languages’’.
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and as one who insists on criticism, without any knowledge of Greek literature.
Even if you are content to leave out the Greek jurists, the imperial paraphrasis
and to rely on the commentators (in matters of criticism we know how safe and
fitting that is), nevertheless, I say, on what grounds can the profession of this
study that you praise be separated from that part of Justinian’s law that is entirely
and αυ’ Θεντικωy ς73 written in Greek? Moreover, in the ancient Roman writings
whoever was successfully involved with practical criticism or who professed to
call himself a critic without at least a moderate acquaintance with Greek
literature? But let us pass over Greek and let us, with your permission, allow not
only the Accursians but also the critics to say Graeca sunt, legi non possunt (it’s
Greek and it cannot be read), as often as Greek presents itself to us, or if it does
not please us even now to leave out the critics let us imitate the great man, who,
when he had read pros epos (according to the word) in Ulpian, with his true
critical sagacity, recommended that it be read as pro se poscit74 (he demands for
himself).

But let us return to basic education. Crusius, I ask you, consider with me these
youngsters barely taught enough Latin to be able to express their own thoughts
(which may be enough), but ignorant of philosophy, of antiquity and of Roman
history. Does your preconceived love of your teaching method so hold you that
you think that the most learned and difficult commentaries of ancient law can,
with profit, be laid before these students? You know and you have seen by
experience that you cannot explain the whole Corpus iuris to your students. All
the more obscure and difficult texts must without doubt be set aside seeing that
they seem worthy of the aid of a professor, and worthy of the function of a
public lecture. Do you believe that young men, prepared in this way, as I have
said, can handle this material with steady progress and thus can become jurists as
a result? I reckon, you will not say so, and in the case of your students, I am sure,
you will first require a grounding in classical literature. What will you do
therefore for those who do not have such knowledge and cannot bring it to bear,
in as much as not one in ten will be found who has been moderately educated
and not one in a hundred who has been taught in this regard as he ought to have
been.

73 For αυ’ τενθικωy ς reading αυ’θεντικωy ς. A collation of 168 novels (Novellae) were promulgated by
Justinian after the publication of the second Code (534 A.D.). Of these novels most are in Greek, 15 in
Latin and 3 in both Latin and Greek. 134 of the Greek novels were translated into Latin at some time
shortly after they were promulgated but the author is unknown. He appears not to have been a jurist as
the translation is faulty. When this text was first made known in the 11th century it was regarded as a
forgery but after the Law School at Bologna declared it authentic, it was accepted and known as the
Authenticum. (The Authenticae are excerpts from the Authenticum attached to the appropriate section in
the Codex.) See Wallinga Authenticum and Authenticae.
74 Clearly the great man, whose identity was known to Huber’s readers, (but is not yet known to me)

being unable to handle the Greek πρὸς ’επος = according to the word, read it as Latin pro se pos[cit] and
translated accordingly as ‘demands for himself’. Prof J E Spruit suggested to me that the text referred to
could be D.11.1.11.5.
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You will not, however, press upon them compendia which they may read at
home, if they wish. Let the professor aspire to greater things. Let him teach the
riddles of sigla and notae. Let him teach them how to emend and how to
interpolate faulty punctuation, to distinguish glosses and variant readings from
the genuine text, to restore dislocations and to emend corruptions, to reconcile
plebiscites and senatus consulta, to retrieve fugitive texts and restore them to their
correct positions. For this is what you wish professors to do, this is what you bid
them to hand on to their disciples. But it is in no way clear to me what can be
more senseless, what more unworthy of intelligent men. If indeed young men
are taught as we have described, they cannot gain anything from this teaching
and, if they could, no benefit would redound to them from it. Do not think that
I am one who spurns or finds fault with that system of teaching but the fact that
you want young students to be taught this by the professors before they have
grasped an outline (paratitla) of the law as a whole exceeds all stupidity. With
respect, this is the position, I am calling a spade a spade75. No-one endowed with
any intelligence can accept professors teaching this to immature minds and then
accuse of corrupting jurisprudence those who prescribe compendia for these
students.

Finally, what do you wish us to do with those who have nothing other than
Latin conversation and knowledge of everyday meanings? Should we send them
back to the schools and to their parents? Or should we keep them at great
expense in our universities so that they may learn the enigmas, which is what
you are saying? Or should we rather provide them with such knowledge of the
law by means of which they may be able to give legal opinions on cases, to advise
a client and to perform diligently their task in court? For our compendia make
this possible. He who has committed a compendium to memory knows the
difference between the different actions; he can provide the relevant legal texts,
as we train our students to do. Those endowed with some intelligence can
perform the tasks that I have mentioned and do perform them daily with great
success. It is not that you should take what I say on trust. Look at the eminent
men produced by my teaching,

75 The Latin idiom Scapham schapham is from the Greek τὴν σκάϕην σκάϕην λέγειν (lit. ‘to call a boat a
boat’ or, more probably, ‘a tub a tub’). For the spelling schapham, not scapham (see Latin text). This is
repeated as above in the 1696 edition, p 606. Buder has scapham scapham, in the 1724 edition, p 68. The
phrase does not appear in 1684, p 54.
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scattered through all the states of Germany76 and the Low Countries, and then
dare to tell me that teaching by compendia is not more productive of public
benefit than the identification of your sigla, punctuation and conjectures. I
indeed have never despised and denigrated your textual criticism as you do
regarding my method but, as I have so often said, I feel, I persuade and I argue
that it ought to follow on after the paratitular method. I do not believe that
anyone can be so lacking in sound understanding that he will trust you rather
than me in this regard.

I realise that you were arguing, and here on this one point not unfittingly, that
after those compendia were introduced into universities and law courses, the
students reckoned that they were the beginning and the end of their studies, they
proposed nothing else for themselves and did not have an interest in carrying
their studies further. You ought therefore to complain of this, to accuse and
blame our youth for this, even the professors if any of them show themselves to
be the source of so much folly, but, on the other hand, you ought not to storm
against what no sensible person, and no jurist, thinks should be omitted, nor
should you argue that the Pandects must be taught without compendia in the
form of paratitla. I am not unaware that a great number of serious law students, of
varying interests and abilities, spend so much time on this compendious learning
of the whole of the law that, because of their financial circumstances they are not
free to enter on a further course and to strive in this new course for the ultimate
crown of success. Indeed, it is more than clear that this is the fault not of the
method but of ourselves and our times. Thus, oh Crusius, you ought to have
directed the force of your eloquence and authority to the end that worthy
students should be inflamed with a full love of knowledge and a fresh desire to
learn,77 not that they should be hurled headlong into work of the kind from
which they fill their memories with innumerable scattered passages and they do
not compose or base the correctness of a judgement on any precepts or universal
rules; and thus, as a result, it is inevitable that such a judgement based on no
foundation, because of a vague knowledge of the law is not stringent and defeats

76 Cf. Böckelmann Compendium Praefatio sub fin . . . testatum faciunt sexcenti Viri Clarissimi qui in hac
nostra atque celeberrima Germanorum Academia Palatina, mea methodo non infeliciter . . . usi, finem praemium
quod Caesar studii statuit nostri, Rempublicam scilicet in partibus administrandam sibi commissam, non prece aut
pretio, sed virtute et eruditione obtinuere. (Evidence is provided by the 600 eminent men who have not
unsuccessfully followed my method in this our most famous Palatine Academy of the Germans and
obtained the end and reward which the Emperor laid down for our studies, namely the administration
of the state in the sphere entrusted to them – not by pleading or bribery, but with integrity and
learning.) Böckelmann then proceeds to list the various and important offices held by his ex-students.
77 Cf. Veen Recht en Nut p 38 ft 13, on Huber’s feelings about an academic career.
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itself and its intention. But come, if it is necessary that a law student should lack
either a keen critical acuity or a general knowledge of the whole field of law, and
if there is no means by which both may be combined, let us see which of the
two can be applied and which neglected with the least public detriment. It is
clear that, by means of compendia and systems as they are laid out and explained
by me, legal science can be learned and with such profit and facility that it can be
sufficient to plead cases, produce written advice and perform judicial duties, and
it is sufficient as is proved in all respects by very many eminent, living examples.
[A8] Your students, without knowledge gained from compendia, never
comprehend an overall knowledge of the law, relying on which they may take
their place readily and expeditiously in court and in the real world. Your students
produce and discuss to no purpose certain subtle disputes and observations on
topics which do not at all pertain to practice, unimportant trivia concerning the
vulgate readings, and generally unnecessary conjectures and altogether they take
to themselves such knowledge as seems (to quote your own words to you) ‘to
produce a critical acuity, useless and foreign to everyday usage and to everyday
life’.78 Thus I and all who believe that jurisprudence consists rather in the
importance of the material than in sophistical word play, think that without a
compendiary understanding of the entire law, no one can be a good and efficient
lawyer, and we see that the wisest commentators of antiquity and of both of this
and the previous century do not think otherwise. But if you do not yet allow
yourself to be persuaded by these arguments, at least admit this, namely that each
individual should develop fully his own inclination and each, without disparage-
ment or public wrangling, should adapt the service of his hand and the benefit of
his voice to the public good, and that no one should shamefully accuse another
of corrupting jurisprudence or arraign compendia of basic instruction as a
squandering of youth.’’ CRUSIUS replied: ‘‘To this point, Böckelmann, I have
followed you, as you

78 Cf. Noodt’s inaugural oration p 616. Having said that it would appear that previously Roman law
was venerated by citizens and by rulers, now Iuris Romani nomen videri supervacuam atque alienam ab omni
non solum doctrina atque elegantia sed a communi quoque usu ac vita, subtilitatem praeferre. (The name of
Roman law seems . . . to produce useless subtlety, foreign not only to all learning and elegance but also
to everday usage and everday life.)
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argued your case, as you wished, even if you have read more into my words than
was in them. For if you had rightly attended to them you would have been able
to gather that it was not my intention to traduce the use of compendia as
employed by you and by other well-known men, as the cause of corrupt
rhetoric79, but I was inveighing against the superficiality of those who look for
nothing other than compendia in learning and those who prescribe nothing
other than compendia in teaching. What then? I think that we should now make
an end to this argument and ask Huber if he would be pleased to cast his vote
and tell us what he thinks and what he has found by experience and perhaps
whether some compromise solution, free from the dangers, whether real or
imagined on both sides, can be supplied by him.’’

BÖCKELMANN responded: ‘‘Upon my word, that’s right. Unless I wanted
to take up and address in depth the opportunity to reply which was offered to me
by Huber, it is time that I stopped. This will be all the easier because, covering
your flanks badly, you are withdrawing and you seem to be placing hope in
outside help rather than in your own strength.’’

HUBER: ‘‘If indeed I wished to contribute more to this discussion about legal
compendia and systems, after you have both thrashed out this argument most
exhaustively on both sides, I would appear to myself and to you ponderous and
clumsily verbose. Do not expect anything else from me except a simple
exposition of the rationale and method of teaching, the elements which I impart
to the young men to whose hopes I am addressing myself, and then I shall leave
it for you to gather of which part of your debate I approve and of which part I
disapprove, if the matter seems worthwhile.

For, indeed, I cannot adequately endorse Crusius’ noble indignation against
the depraved custom of our age that accelerates the studies of our young men
and explains nothing to them other than little compendiary books of systems.
But this is a longstanding complaint and there is nothing to be gained by my
repeating it. Permit me then, reminding you of former times,

79 The 1684 text (p 60), the 1688 text (p 35) and the 1696 text (p 608) have corruptae Eloquentiae, but
Buder, p 70-71, has corruptae Jurisprudentiae which perhaps is a preferable reading. At least Buder thought
so.
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to review with you the various different methods of teaching and learning law
and then, how we arrived at the method that we now use and finally, from a
comparison of all ways, we shall see which is the best.

First of all, before the time of Justinian, as he himself tells us80, when a period
of four years was absolutely the limit for completing the study of law, it was
customary that of the two million lines comprising the books written on law81,
scarcely 60,000 were put before the students, all the rest being as it were remote
from practice, completely neglected and, even from that abridgement, quite a
number were still passed over as being unnecessary. This was a compendium of a
compendium. Then the Emperor, having composed a new epitome of the law
from the 2,000 books, divided the curriculum of study in the following way,
namely that the teaching of all his books should be completed in a period of five
years, a beginning being made with the books of the Institutes, with the
qualification that of the remaining books, paratitla would be composed, or the
actual laws would be turned from Latin into Greek κατὰ πόδας (word by word),
[A9] but, it was not permissible to write commentaries. Later, the emperor Leo
the Philosopher wrote another epitome of Justinian’s compendium in which he
translated fragments and constitutions selected from Justinian’s Corpus, into the
Greek language, even although he did not observe κατὰ πόδας (the word by
word) translation as conscientiously as Justinian had desired. And from this
imperial compendium, which was fairly comprehensive, the same Leo again
made a further epitome, a work consisting of pure definitions and rules; besides
there are the other πρόχειρα or manuals which were written by Constantine
Harmenopulus, Michael Attaliota, Michael Psellus, Antiochus Balsamon and
several others mentioned by Suarez in his Notitia Basilicorum as well as by Leo’s
son, the Emperor Constantine Porphyrogenitus. So too Julius Patricius, the
ex-consul and professor at Constantinople, produced a special compendium of
the Novellae.

80 Cf. Constitutio Omnem § 1 passim.
81 Cf. Constitutio Omnem, 1. ex tanta legum multitudine, quae in librorum quidem duo milia, versuum autem

tricies centena extendebatur, nihil aliud nisi sex tantum modo libros a voce magistra studiosi accipiebant. The Latin
text wrongly reads vicies centena for tricies centena.
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From all of the above is evident what constituted the ‘old’ Greek method of
learning and teaching law from the time of Justinian to their own day, namely to
begin with compendia, and from there to go to the imperial excerpts i.e. the
Basilica and finally to proceed to the entire Corpus of Justinian. They did not
think that it was a waste of legal teaching if, according to the words of
Harmenopulus, τὰ κάλλιστα χρειώδη τε καὶ ’αναγκαιότατα συντεµόντες ’εν
προχείρω βίβλω συντάττοιεν (if they were to collect the more noble texts, the
more useful and especially the essentials in a manual).82 Indeed, it is clear from
that same Harmenopulus and from the other writers who survive that they did so
in order that they might share with their students by means of their epitomes the
knowledge of the changes and additions to the legal discipline which had come
about from the time of Justinian to their own age – a period of more than 500
years. Again, I would like people to be on guard against those who clamour that
these days the knowledge of law is being contaminated and violated whenever
they see that something from later times has been included and added to present
day legal manuals. The Greek emperors and jurists, as being in one way or
another the successors to Justinian in the same empire, thought it in no ways
disrepectful to adapt his jurisprudence to the needs of their own time, and they
would have thought that they were being absurd if they had composed the
compendia and manuals from which they taught young people the propositions
of law as if Justinian were still alive and as if nothing new had been introduced
since his day. But now, forsooth, after another six hundred or more years, and
after Justinian’s empire has ceased to exist, shall we who received his law only to
supplement the indigenous law of our various peoples, not dare to prescribe for
our young students manuals in which we inform them what of the ancient law is
or is not observed in present day customs?

But let us continue. Thus while the Greeks were cherishing the knowledge of
law as adapted to their customs and institutions, in the West the Roman law,
together with the empire, was banished and ignored until, when Lothar the

82 This is a paraphrase, not a direct citation, cf Hexabiblos § 14.
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Saxon was emperor, the study of it was restored as if by right of postliminium
and it resumed its former position. At the beginning, the first object of talented
men was to read only the books of Justinian and to make every effort to
understand them, to compare the various books and fragments one with another,
to reconcile contradictions and to join the later with the earlier. Irnerius, in his
extracts, the Authenticae, scattered through the Codex, gave a bold and splendid
example of such work. In accordance with these principles learned scholars
moved on to expounding to their classes Summae83 of the law books as they not
illogically called them. These were nothing other than paratitla, as Justinian called
them, an unfortunate translation from the Greek, and these were given chiefly
on the Institutes and the Codex as Placentinus and Azo had done previously. For
they used to say that the Codex rather than the Pandects ought to be taught to
those who had mastered the Institutes, because the law in the Codex is more
recent and of more certain and more frequent use in court. It was because of this
that the famous Irnerius had subjoined the appropriate extracts [Authenticae] from
the Novels84 to the individual rubrics in the Codex.

This practice of theirs to train judges and advocates, that is practising lawyers,
was not such as to be greatly criticised whatever else it may thereafter have
seemed to later generations. Besides the summae for the beginners in law, for the
use of the more advanced students they used to write glosses, which are short
explanations of a text, taking it word by word, and in this field Accursius easily
holds the first place. There were those whose primary care was to adapt the
Roman law to the rough and tumble of the courts and in this matter the famous
writer, Durandus, called the Father of Practice, must be especially mentioned.
Afterwards, when all the material requiring glosses had been covered and there
seemed to be enough summae, the subsequent commentators devoted themselves
to writing commentaries, with a vast apparatus, on all the books of the law and
on the constitutions, thus they were now spurning and repudiating Justinian’s
ruling [prohibiting commentaries] which the earlier scholars, being content with
summae and glosses, [had in one way or another observed85]. Indeed, since the
summae conformed exactly

83 For more on Summae see Schrage Utrumque Ius pp 35, 88.
84 See footnote 66.
85 The 1684 text, p 67 in med., includes here the words utcumque servaverant quippe. They seem

necessary for the sense and I have translated them accordingly.
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to the emperor’s edict and the glosses departed so little from it, they seemed in a
willing and industrious manner to be trying to protect his authority. But Bartolus
de Saxoferrato and Baldus de Ubaldis in particular raised the banner for
commentating and from then on an enormous flood of consilia, responsa and all
kinds of commentaries reduced and debased jurisprudence to the ancient,
pre-Justinianic state of uncertainty, doubt and confusion, just as the Emperor had
himself predicted. As a result, consilia and opinions related as much to the
communis opinio of the doctors as to the actual sources of the law.

In those days, young students came to the study of the law imbued, maybe,
with scholastic philosophy, that thorny and obscure study, completely ignorant of
knowledge of both literature and antiquity, and this was the only method of
studying law, until, in the last century, the light of classical literature emerged
from the darkness of barbaric ignorance. From that time, the entire legal
discipline both put on a new face and another and entirely new method of
teaching and learning law began to thrive, even although there were some
variations. In general, the commentators on the law who combined classical
literature with knowledge of the law seem to have been of two kinds. Some kept
solely within the bounds of Roman law and desired to do nothing more than to
explain and emend the books left by Justinian. Others thought that what should
be done was to link the knowledge of ancient law with modern usage and the
practice of the courts. Among the former Cujacius, Duarenus and Donellus were
the leaders. Among the latter Zasius, Alciatus and Viglius were outstanding, it
being enough to have cited the leading three of a vast number. There are also, as
you know, those who scattered throughout Justinian’s books comments not only
on the law, that is the knowledge of the good and the fair86, but also on
antiquities and philology; such are Antonius Augustinus, Budaeus and Raevardus.
All these

86 See D.1.1 pr. and D.1.1.1.1.
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scholars, in addition to the other facets of their industry, with zeal and diligence
accomplished a task, most beneficial to our subject, namely the emending of
corrupt texts of the ancient law. However, we see that no-one has embarked on
this task with some degree of success except those who had at hand a number of
the old texts, especially the Florentine Pandects87, or who, when they decided to
use conjecture, had acquired an outstanding reputation and authority in both
Greek and Latin literature from long training and practice in teaching and
writing. I am not unaware that it could happen and sometimes has happened that
those who had expertise in neither of these skills, nevertheless by a happy
conjecture, had identified and solved the knot in some text. An example of this is
provided by Dominicus Baudius, a rather second-rate jurist. Grotius admits that
he was advised by him, that in Ulpian’s text in D.43.16.1.45 possedit should be
read for possides88 (sic). Apart from this instance, I do not recollect at all that
Grotius89 sought to make his name by changing the received reading, even
although he thought that this aspect of teaching is rightly one of the most
important duties of a jurist:

‘Let others do this, Cujacius, worshipping at the altars of Themis.
And the Fabers, names destined for great fame’.

This he wrote when as a young man he ‘‘scattered his flowers’’ for Justinian. Thus
once Alcibiades, as Plutarch90 tells us, when a schoolmaster said that he himself
was capable of correcting Homer, remarked ‘Oh, how so? You are therefore
foolish to still be giving lessons to schoolboys!’ For it is obvious that no one can
practise this aspect of a subject in any discipline, unless he is knowledgeable and
perfect in all aspects of that discipline and with his judgement disciplined and
thoroughly prepared by much reading and continuous handling of the material
with which he is dealing. For not only knowing but also judging and assessing
that material which was left by the founders of your subject, without doubt
extends to the highest peak both of authority and of knowledge and experience.
I know that one man,

87 The Florentine was notoriously difficult to access. For a discussion of the texts available, see Stolte
Brenkman p 73 ff.
88 The 1684 text, p 70, reads pro possidet legendum esse possedit, as does the 1696 edition (p 612) and the

Buder edition (p 76). The 1688 possides is a misprint for possidet. On his debt to Baudius Grotius wrote
p 178:

Line 1 Nec alius dejici visus est, quam qui possidet. Lege possedit . . .
(omisit 9 lines)

Non alii autem quam ei qui possidet, interdictum unde vi competere. Legendum possedit, atque id olim annotavi
suggerente Baudio.

(Nor does anyone appear to be deprived of possession except he who is in possession. . . . The
Interdict Unde vi is available only to him who is in possession. At the suggestion of Baudius I formerly
noted that possedit (he is in possession) must be read.)
89 The 1684 text, p 70, reads: praeter quam locum non recordor Grotium in universa florum sparsione ad omnes

Iustiniani libros, ullam lectionis ab omnibus receptae mutationem, adstruxisse; cum eam doctrinae partem merito
inter gravissima Iurisconsulti officina reputaret. (apart from this one instance I do not recollect that Grotius in
his Florum Sparsio on all the books of Justinian, made any change to the reading received by all,
although he considered that aspect of teaching is rightly one of the most important duties of jurists):

The two lines cited above appear in G.C. Gebauer’s Preface to Grotius’ Florum Sparsio ad jus
Justinianeum (Naples, 1777), (and are part of ten lines composed by Grotius).
90 See Plutarch’s Alcibiades, § 7.
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Antonius Faber, at the age of 24, betook himself to this study. He did not have
manuscripts nor did he rely greatly on the comparison of ancient texts which
could support the received readings of his day.91

To be sure, I do not agree with Bachovius92 who, when speaking quite mildly,
called Faber ‘a man born to corrupt jurisprudence’, even although our
Wissenbach seized upon this excessively heated controversy and used to seriously
discourage his students from the reading of Faber’s conjectures. However, I do
think that Faber’s emendations are generally unnecessary and such that they
cannot fail to be refuted by others, as he himself states in his preface93. In this
regard, however, I am of that school of thought, and ε’́υχοµαι ει’y ναι (and I gladly
boast that I am), that in legal questions of doubt there are two sacred anchors
which are not to be touched except in dire necessity. These are, in my opinion,
the admission of an antinomy and the alteration of a reading in the Florentina.
There are those who call this method of removing difficulties in the law the
Royal Way (Via Regia)94, but those to whom the honour and integrity of their
subject is a care close to the heart, can only think that this is the Military Way
(Via Militaris) of cutting knots with a sword95 and moreover making the glory of
our subject into a laughing stock by dishonouring and tearing it apart.’’

These words fell so exceedingly harshly on CRUSIUS’ ears that he could no
longer let them pass in silence and he said: ‘‘My dear Huber, I indeed have not
dared to take for granted what you now state quite openly, namely that you are
hostile to that part of our study which has created the true delights of
jurisprudence from reborn texts and has immortalised the most illustrious names
of the last century for the everlasting admiration of posterity.’’

‘‘No, truly’’, replied HUBER, ‘‘no one feels more sublimely about that
scholarship, no one feels more generously about the authors whose praiseworthy
achievements you are describing than I do.96 For I think and I always have
thought that the profession of the critical study of law which consists, as we say,
in the emending and changing of the words of the fragments must be regarded as
the peak and,

91 See A. Faber Conjectura (Epistula). Faber mentions his age and also writes that his emendations are
not essential. [N]eque tamen ita necessarias quin possint etiam refelli ab iis qui feliciori ingenio et maiore eruditione
praediti. (Nor however are they so essential that they cannot be refuted by those who are gifted with
happier talent and more learning.)
92 See Bachovius in Rationalia Fabri. In his Ad lectorem Bachovius launches a vigorous attack on Faber,

lambasting both his De erroribus pragmaticorum and his Rationalia.
93 Van den Bergh Noodt, p 140 ft 89 writes that Huber’s remark Id tamen existimo, emendationes eius esse

plerasque non necessarias atque ita comparatas ut ab aliis, sicut ipse fatetur in praefatione sua refelli non nequeant, is
directed at Noodt’s comment in the Praefatio to Book I of his Probabilia (1674). Probabiles quippe edere
institui opiniones, non dare decreta, nec definire quae sunt ambigua sed quid mihi videatur verisimilius enarrare.
(My intention is to give plausible opinions, not decrees, not to determine what is ambiguous, but only
to explain what seems plausible to me. Transl. van den Bergh.) However, here it seems that van den
Bergh is overprotecting Noodt. It is clear from the context (1688, p 41) that Huber is attacking
A. Faber. See Faber’s Conjectura (Epistula) as cited in ft 82.
94 See Commentary Chapter V.1.3.1 on Roads.
95 The reference is to Alexander the Great cutting the famous Gordian knot in 333 BC. See e.g.

Plutarch Alexander § 18. The metaphor of untying knotty problems was introduced in 1684 pp 71-72.
In 1688, p 4, it is replaced by in fluctuationibus juridicis, presumably because the 1684 mixed metaphor of
knots and anchors jars, whereas waves and anchors are natural companions.
96 For more on Huber’s attitude to textual criticism see Digressiones, 2.1.24. p 549 f.
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as it were, the fulfilment of legal learning, almost like the office of Censor with
regard to the Roman magistrates. But as all excellence is corrupted by excess, so
nothing seems to me to be more pernicious for legal science than the temerity
and excess of a critic. For the other faults in teaching97 whether they consist in a
disorganised order, or a sloppy co-ordination of legal texts or in actually wrong
opinions, leave the actual books of the law untouched. Criticism, badly applied,
destroys the actual laws, violates and diminishes the sacred body of the law. Lest
you should think that a most outstanding practice is being spitefully sniped at by
me in a vague speech of this kind, let me say, with your permission, Crusius,
what particularly displeases me in your practice. Consider that, first and foremost,
is what I have been busy stating, namely that you begin teaching the first
elements of law by making emendations and that you believe that the only door
open to fame is if you disturb and upset the readings received and supported by
the oldest manuscripts. * Irrespective of what I say about the old manuscripts
generally it is agreed that, at least regarding the Pandects, we do not have anything
else endorsed by the authority of antiquity other than what exists in Florence.†

You, I say, fill up the first lectures of the young men who entrust themselves
to you, with such conjectures and the most subtle proofs thereof, before they
have learned the terms and rules of the subject as a whole, by that methodical
teaching which you utterly denigrate. Nothing is more useless than this, nothing
can be further from the true method of teaching and learning. It is not surprising
that from that kind of teaching and learning we get such criticism of the law as
was noted in that old maxim, ‘the only one who devotes himself to emending
the law, is one who understands nothing of the law’. If this was said of all who
have sought honour in this field, I would not deny that it is injurious and false.
[A10] For, if anyone in investigating the meaning of the law fell on something of
that nature as happened in the case of the drunken but highly intelligent Baudius,
in the text from Ulpian’s commentary, which has just been cited,98

*† Tametsi quid . . . Florentiae.

97 Cf. Böckelmann’s Compendium Praefatio p [6 ff] where he discusses the flaws in teaching under the
headings ‘‘without order, without limits and without reason’’.
98 D.43.16.1.45. See p 40.
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that is splendid and we will cry ‘congratulations’. [A11] *No less if something
similar happened to you, we will applaud and congratulate you. We will also no
less readily share with you if any such occurs to us.’’

CRUSIUS interrupted: ‘‘you indeed show yourself to be quite arrogant in
your admiration of yourself. you prattle most disparagingly of criticism, of its use
and of its students and authors, so that you can mention no benefit to the science
which you profess without insult to the emendator.’’

‘‘My dear Crusius’’, said HUBER with a smile, ‘‘don’t think that this was said
against you, µήτι χὸλωθηy̧ς (don’t be angry)99 and don’t think that what I said
and, in no way µνησικακουyντι (resentfully) about Baudius, was said against you.
Even if, for we know each other well, you rejoice in this aspect of the customs of
Cato the Elder which Baudius so often voluntarily ascribed to himself among his
friends. But, I did not intend an insult to Baudius nor did I have your ϕιλεταιρία
(friendship) in mind, good-natured Crusius, other than to say what has often
been noted by others namely that in this kind of intellectual game the more witty
and happier guesses and pleasantries of criticism pop up more freely among the
cups or as a result of the cups than by continuously toiling.†

Perhaps from that there has developed my plan, namely I desire to read the
books of law so that from them I may gather the rules and instances of practice
and to imitate the habit of, among many others, Antonius Mornacius who was
unique among those after the Accursian and Bartolist doctors, and unique in
comparing the new interpreters and the ‘common opinion’ one with another but
he relied on the actual corpus of the law, he committed the actual law to his
memory and judgement, and nevertheless he was unique in his emendations of
and opinions on the ancient law. He had acquired this one most beautiful facility,
to apply the texts of the law to each and every kind of situation matching each
case exactly and to refer all to the benefit of human society; and he nonetheless
excelled in rhetoric and in all the refinements of ancient literature, and he
adorned his writing throughout with such

*† Nee minus . . . concatenatas

99 On µήτι χολωθη̧̂ς see Homer Iliad IX.33. ’η θέµις ’εστίν, ’́αναξ, ’́αγορηy̧ . σὺ δὲ µή τι χολωθηy̧ς. (My lord,
this is the right of the assembly. Do not be angry.) Diomedes (Huber) is here criticising Agamemnon
(Crusius) and claiming the right of the agora to speak his mind. Agamemnon must not be angry.
Diomedes says he opposes Agamemnon’s (Crusius) foolish actions ’Ατρεί̈δη σοὶ πρωy τα µαχήσοµαι
’αφραδέοντι, but has the right to speak his mind.
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[classical] expressions. Unless I am very wrong, by this method he fulfilled his
duties as jurist better than by continuously and never-endingly disputing about
conjectural emendations, especially when that conjectured decision is exercised
in such a way as to support your own opinions on some legal controversy, and
refute the reasoning of those who oppose you and any contrary legal arguments.

This indeed I wanted to note in the second100 place. For if the freedom to
emend without manuscripts is to be allowed, the emendation ought to be at least
so patent that it can less easily be refuted than it can be constructed and
approved. It is in no way permissible to approve this regarding those texts which
are used in defending opinions where the interpreters differ. Antonius Faber
provided splendid examples of this and similar examples are provided today. We
decided from the beginning not to argue about individual points where we differ.
However, your opinion regarding fragment, or lex, D.45.1.101101, that one
should read obligare for obligari, illustrates this argument exceedingly well. We also
see that Salmasius when disputing with the jurists on mutuum (the loan for
consumption) used the same kind of attack and there is no doubt that, if this
freedom becomes established, each and every one, however ignorant of legal
science, will soon arrogate to himself the same right regarding Justinian as writers
of his acquaintance exercise with regard to others. What I am saying is that the
numerous uncertain opinions are being torn this way and that by different
writers. As we see the road is open and the gate wide to ascribe to the founders
of the legal science opinions which are most inimical to the fair and the good102

(aequum et bonum), detrimental to the State and clearly (άθεµίσως) contrary to the
spirit of law.

Shall I speak thus and shall I produce jurists teaching, by means of this sacred
craft of emending, that no killing is to be punished with death except that which
has been committed in the manner of a robber, with serious intent and mental
determination?103 And that in a brawl that develops into a killing, from sudden
access of passions, even although committed with a knife, dagger or sword, is the
punishment to be inflicted extra-ordinem and be one less severe than capital
punishment? Therefore, let it be right for the Lapiths and Centaurs, without fear
of death, to celebrate banquets bloody with chance brawls104

100 In this 1688 edition the point raised here quod quidem loco secundo . . . is indeed the second point.
However, this is the result of editorial pruning of the 1684 edition. In 1684, on p 74, Huber has
Alterum quod male me habet . . . (see Appendix A) but this passage is omitted in 1688 and the 1684 (p 76)
version quod quidem terti loco . . . becomes the second part. So too 1697 (p 614) and 1724 (p 80).
101 See D.45.1.101. Modestinus libro quarto de praescriptionibus. Puberes sine curatoribus suis possunt ex
stipulatu obligari. (Those over the age of puberty can be bound in terms of a stipulation without the
intervention of their tutors.) This emendation appeared in Crusius’ posthumous Dissertatio ad
constitutionem Divi Marci de curatoribus minorum quinque et viginti annis Leiden, 1712. On this see further
Noodt, Probabilia, 1.4.2. (1674) and Commentary Chapter V.2.2.
102 D.1.1.1. Jus est ars boni et aequi. (Law is the art of the good and the fair.)
103 This issue had long teased the minds of jurists and doubts were not based solely on the ‘‘sacred craft
of emending’’. See e.g. Matthaeus De Criminibus, (1644) 1. passim. On p 377, Matthaeus cites an
emendation by Alciatus (Dispunct. 1.17) but rejects it. For a more detailed exposé of Noodt’s views on
D.48.8.1.3, see Probabilia 4.8 (1691). Here he crosses swords with Huber. In the passage cited here on
pp 44-45 Huber is clearly speaking ironically, and certainly does not support the arguments he raises.
104 This mention of Lapiths and Centaurs refers to an earlier dispute on this very question between
Huber and Noodt, see Probabilia 4.8.
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and indiscriminate killing. Those who, in a sudden fury, draw the blood of their
companions in a duel will no longer fear the avenging sword. Certainly, if
someone maintains this on the pretext of some critic’s authority, you may prove
from somewhere else that those who steal another’s property, when inflamed by
a sudden desire, must be exonerated from the statutory penalty for theft. You
may say that he who rapes another man’s wife, moved by an unforeseen lust, is
not liable to the express sanction of the Lex Julia. For, if in the rash fury of a most
atrocious crime, the Lex Cornelia pardons men’s violent emotions, and they are
the more violent for being unforeseen, and if this opinion can be imposed on the
law by sagacious criticism, there are no lack of texts from which by changing the
reading you can prove this and other things.’’

To this CRUSIUS replied: ‘‘I do not know at what this last statement is
directed nor can I imagine who, in order to establish an opinion which seems to
me to be unheard of, would wish one article of the old jurisprudence to be
changed. I indeed admit that there can be reason for mitigating a penalty in
singular and specially selected cases of persons and of brawls, as I remember
reading in Alciatus105 of a boy who, in a flash of anger, had struck his playmate
with a knife. But if anyone thinks one must deduce therefrom that ‘any homicide
committed in a sudden urge to brawl, and with daggers and swords, must be
punished with a penalty less than capital’, truly such a one would not be
considering the safety of the human race adequately, for it could not be safe if the
low passions of a violent man were not restrained from crime by the immutable
reins of punishment. Now indeed, my dear Huber, I am passing over your other
points, * for what end would there be to our controversy! I would otherwise say
how stupid those men often appear who prefer to attach to our authors opinions
about which those authors have not even dreamed, rather than trying, with a
light hand, sometimes by the subtraction or by the addition or by a change in
one little word or one little letter, to achieve good sense for the ancients and
honour

*† quis enim . . . retardabor (p 46).

105 Alciatus Dispunctiones, 1.17.
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for the subject. But I shall in no way be impeded by these considerations,† and
notwithstanding, while life shall rule these limbs, I shall, with the help of the
Muses, keenly practice judicial criticism and I shall not be deterred,

If envy wishes to carp at my careful work
Until our age is ashamed of its accusations.’’106

‘‘Then’’, resumed HUBER, ‘‘let us therefore furl our sails in the nearby port
for it does not please me to continue the thrust and parry of this argument from
which you have withdrawn with such superior scorn. Let me add one point. * I
am convinced that you should not get into your heads the idea that it is you
alone whom benevolent Jupiter has loved, and moreover that all those who do
not appear competent in the practice of emendations, are incapable of perceiving
what is the sense of the laws. But it will be enough, when I have added † that in
my youth I followed a school of men who were deeply imbued, not slightly
tinged, with the dye of wide scholarship; nevertheless in promoting their
corrections of the law, they did not dictate to their students. Vinnius, Matthaeus
and Wissenbach were, I know well, moved by the reasons initially expounded by
me, but then also by this especially that they were convinced that these men to
whom this particular practice of criticism appeals, are completely unfamiliar with
and hostile to systematic study, in short to all studies which concern the civil law.
Of this we have an example τὸν πάνυ (in particular) in Salmasius whom it is
generally agreed haughtily spurned both Grotius’ divine work De Iure Belli et Pacis
and other works of this kind107 and was all but accustomed to spew forth
nonsense against all teaching of political and civil subjects. And we clearly notice
that this happens also to others, if not to all who rigorously cultivate the same
subject, and for Salmasius the not entirely glorious fruits of that contempt
consisted in the success of his Defensio Regiae. These teachers of mine thought, as
I just mentioned, that it was their duty to produce jurists, that is men who, when
consulted on a certain point, could give a responsum (legal opinion), advise on
legal transactions and draft documents, which are the attributes of a good

*† aequum me . . . ubi addı̈dero.

106 These two lines are from Phaedrus’ Epilogue to Book II, lines 10 and 19. Phaedrus says that the
Athenians put up a statue to Aesop as recognition of his fame. Phaedrus is trying to do for Latin what
Aesop did for Greek. But although jealousy attempts to detract from his work, it will not deprive him
of the knowledge of his merit. If his work pleases, that is his reward; if it does not, he will endure with
strength of mind until Fortuna repents of her accusations. It will be seen that Crusius has, not entirely
arbitrarily, joined two separate lines and moreover that he has adapted the last line to suit his situation.
He writes Donec seculum criminis sui pudeat, (Until our age is ashamed of its accusation) for Phaedrus’
Donec Fortunam criminis pudeat sui (Until Fortune is ashamed of her accusation).
107 See Oratio I p 7, Huber does not think much of Salmasius, who was invited to Leiden, merely, he
says, to add the lustre of his name to the University. See also the Album Scholasticum Leiden, under
Salmasius, p 131.
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lawyer as Cicero once said108; so today too these same abilities are required for
the name and office of a jurist. From the importance of this those who cling only
to words and syllables seem wondrously far. For I ought not to omit to say that
our Wissenbach was the greatest critic of his day and that he learned that from his
teacher Matthaeus senior of Groningen, but this is a completely different kind of
criticism from that which is concerned with sigla and the problems of notae. Very
well-known scholars were bound to the unrestrained practice of exposing the
blemishes of the law or rather, as they said, of detecting the sins of Tribonian, the
errors of the old legal masters, and of generally sniffing out everything which is
inelegant (as it seemed to them) and marking it as dishonourable, absurd or false;
of restoring them in general arguments and discussing this in their lectures and
books. This practice has the appearance of liberty and not the vulgar and
meretricious appeal of fame, namely it was enough for the interpreters of the law
to subject the actual founders of their discipline to their criticism and this topic is
so extensive that huge volumes of censura Iuris Romani (critical judgments on the
Roman Law) have already been published.

I have always felt the same about the rôle of criticism namely that antinomies
and emendations are not to be employed except in a case of dire necessity. I do
not think it sacrilege to find fault with Justinian or the ancient ‘priests of the law’
as they believed they could rightly be called, but to work at this and to try to
derive glory from it, as it seems do those who so excessively increase the number
of blemishes in the law, appears to be very far from the duty of a good
interpreter. I do not know because of what simplicity of mine it comes about
that my opinion quite rarely differs from the common opinion on which Roman
law relies. And so for two whole years I have taken pains that in my public
lectures I should show that most texts of our law which are maligned as
inequitable, dishonourable, false or absurd contain, when understood with a
balanced mind, none of the flaws

108 See Cicero De Oratore, 1.48.212. His words are: Sin autem quaeretur, quisnam jurisconsultus vere
nominaretur, eum dicerem, qui legum et consuetudinis eius qua privati in civitate uterentur, et ad respondendum et ad
scribendum et ad cavendum peritus esset. (But if the question were to arise as to who should truly be called a
jurist, I would say, he who is knowledgeable as to the laws and customs which private citizens use in the
state, in order to give legal opinions, to draft documents and to advise on legal transactions.) See too
Oratio II p 64.
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that are alleged by well-known scholars. I don’t know whether on the basis of
these lectures I shall not some day propound a judgement on the ‘Judgement of
Roman Laws’ and an anticritica of this kind with the correct opinion of learned
men109. Let this opinion of mine about criticism in legal studies stand. I seem to
have argued enough and more than enough. In historical and similar classical
writings, where no body of tenets rooted in human society are being studied, the
material does not need such ’αναθεώρησις (close observation to detail), although
if I had continued with that kind of work, I would not have drawn the chief
evidence of my skill as a professor and my reputation from emendations, but
however, if any had come in my way, I would not have turned aside abruptly.
And to this pertain those examples from those historical dissertations that you
were just now alleging against me.

But as regards systematic compendia of law as a whole, the reasoning behind
my practice does not differ from the common practice of all times nor from those
which have just now been excellently brought into the discussion by our
colleague, Böckelmann, * provided we take great care to avoid two stumbling
blocks. Firstly, that we should not provide our students with dry, barren110 and
soulless compendia but with such as may be able to arouse a taste for more
in-depth knowledge at the same time as providing an introduction; then indeed
that we should show the way with constant encouragement and example so that
our students should not presume that they should, but cannot, cope with these
rudiments. † Finally, friend Crusius, I would not like you to have pleased
yourself so much that you pursued a subject completely removed from all orderly
study and from legal practice with unyielding ill-will and scornful words, towards
those doing otherwise. You cannot say, as you were stating at the end, that you
had wished to point a finger at a few traffickers in our most sacred subject, who,
shamelessly undertake to produce Doctors of Law within a few months. For
these indeed are few and if the science of law was otherwise in good condition, it
would not have occurred to you to complain about the corruption of
jurisprudence just because of these men. You have censured a widespread and
universal error, which you allege

*† modo a duobus . . . praesumant.

109 In fact Huber did this in his unfinished Eunomia Romana sive censura censurae juris Justinianaei . . .,
written 1692-1694 and posthumously published as a book, Franeker 1700. However most of the
disputations collected therein were published during his life. See Feenstra BGNR Franeker, pp 94-95,
nos. 279, 283, 284. The title page declares that those texts which are variously traduced as false, unjust,
dishonourable, absurd, corrupt and underhand are vindicated by the true reasons of jurisprudence, civil
philosophy, history and Holy Writ.
110 Cf The title to Albertus Rusius Oratio de jejuna quorundam et barbara iuris compendiaria, 1659.
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is teaching by means of preparatory compendia. But I would not wish that ’αγήνορα
θυµὸν (noble enthusiasm) which rises so strongly at the commencement of law
studies, to thereafter undergo a change for unless that enthusiasm is maintained
the change necessarily collapses in on itself.’’

CRUSIUS replied: ‘‘I, indeed, do not wish to discuss what has been discussed
and, although all your little arguments should be further dispelled, which would
be easy, I have by now developed a dislike of this conversation as you have
conducted it. An opportunity will be given at another time. Now, let us move
on to other things. We must be careful that material for a new discussion does
not creep in and that we do not seem, here by our rather lengthy withdrawal, to
be neglecting our duty to the other guests.’’

‘‘Oh, indeed, they are also busy with their chit-chat’’ remarked
WIJNGAERDEN. ‘‘But before we depart, lest I clearly do not seem to have
κωφὸν πρόσωπον (a speaking part) in this play, give me too an opportunity, not
to voice my opinion nor to refute anything said and disputed by you, but to ask
you, particularly, Huber, not what are the causes of the corruption of
jurisprudence nor whether compendia are a waste of young men’s time, but since
the favour of the students rather than the excellence of my learning has brought
me into some part in teaching, either because of the indulgence or the
connivance of the most honourable Faculty of Law, I would like to know in
what order preferably, and by what stages in their studies I may be able to lead
the young, entrusted to me, to the inner shrine of Themis. Moreover, since the
kindness of Professor Böckelmann and Professor Crusius always allows me to
approach them, I would like an outline of your programme in particular, to be
left for me as a model. I have indeed understood the overall nature of your
teaching practice, which you approve and recommend in working on the study
of the law, but I need a more exact and specific description and as it were a guide
from the starting gates to the winning post, as they say. For even although at one
stage I was a student of yours111 and so the logical method

111 Wijngaerden was enrolled at Franeker on 1 January 1666 and defended his thesis under Huber in
October 1669. See Postma and van Sluis Auditorium Academiae Franekerensis p 195. He took his doctoral
degree in Leiden on 13th March 1674. See Molhuisen Bronnen Leidsche Universiteit III, p 320*.
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of the order which you observe cannot be entirely unknown to me, nevertheless,
I do not doubt that from long experience of learning and teaching, you have
collected and distinguished your own private rulings which you were not
accustomed to make known to the general body of students and which, I
believe, could contribute much to me as I am first starting out on the path of
teaching.’’

Therefore HUBER answered: ‘‘Are you too, Wijngaerden, making the same
mistake as the run of the mill students? For I have often found by experience that
young students, desirous of learning, approached me privately and aspired to
access to an inner circle of friendship. And this was for no other reason than that
I should open up and show them my particular method and a secret path, by
which they could more quickly and more successfully cover the road to learning.
I usually answered that the greatest secret which I could suggest to them was
unremitting toil on that road which I show them in my public lectures, namely
that they should prepare themselves diligently, before coming to lectures, listen
attentively, note what new material they hear for the first time, revise everything
at home, check against the sources of law and commit everything to memory.112

Again, that they should present themselves for responding as often as the
occasion arises, that they should do this so that they burden their first year studies
with few rules, except those of the whole discipline, and that they should master
them most thoroughly and everywhere probe the reasons for and the sources of
the material. However, since you do not seem to be content with a summary
exhortation of this kind, although I have nothing unusual or secret to promise, I
would nevertheless not like my good nature to disappoint your wishes, which I
can easily convince myself arise from your heart and from the memory of our
long friendship and professor-student relationship. But you should not expect a
jurist to be formed thus by me, just as the Stoics describe the forming of their
‘wise man’, nor as Cicero wished his orator to be, a man who lacks nothing, who
has followed what is best (perhaps something which no one has ever attained),
and I would not demand from students so much labour and so much strict

112 See Oratio IV, p 88f. The passage ‘For I have often found . . . the material’ (Enim vero . . . penetrarent)
is taken almost verbatim from pp 88–89.
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control over themselves as do some people with a more than heroic programme,
so that they are rightly considered to be scarcely worth so much, to have been
taught but to be lacking in experience.

Let me behave in a less ambitious way so that the young students do not
despair that what has been prescribed for them can be achieved. And therefore I
shall advise as follows: he who applies his mind to the study of law should first
work to learn literature and the arts tolerably well, for without them
jurisprudence cannot be effectively understood. By literature I understand Latin
and Greek literature, the former should be learned more precisely and
thoroughly, the latter in such a way that the writings of the ancients can be
handled clearly and rationally at least with the help of a translation (into Latin).
Under the study of literature it is readily assumed that I include history. I require
the subjects, which are preparatory for the study of law - logic, even although
this has already almost died out, and ethics. If anyone should add mathematics
and physics, I am in favour but I do not dare to demand them. I do not wish
Politics to be studied in advance but I wish it rather to accompany the study of
law113. Also, I have said nothing about the art of oratory, for the precepts of
Rhetoric are implicit in the study of literature. The ability to write and to deliver
speeches seems to me the most difficult of all and so these subjects must not be
included in the preparatory courses, but I usually recommend other written
exercises for this purpose. True eloquence flows exuberantly114 from knowledge
of the entire field and so requires more learning than can be shown by young
men who have not yet come to maturity in jurisprudence. I shall not say more
on propaedeutics, for I am sure that no one doubts but that the liberal studies of
literature and the arts ought to precede the study of law. You do not indeed
expect of me at this time that I should explain how this is to be treated in these
subjects; unless it would seem good that one warning must be raised, a warning
which some people will perhaps not expect at all, namely that literature and the
arts must indeed be learned before you attack the law, but nevertheless here too
there is place for that remark of Terence’s ne quid nimis (nothing in excess)115.

I perceive that I have said this, not

113 See Veen Recht en Nut, p 78, ft. 85. Veen cites the above passage to illustrate Huber’s attitude to
Politics. Ibid. p 123 ft. 84 contains an extract from Ep. 1.33 of 2nd June 1657 which expresses his early
ideas on the topic. In Oratio III (1978) p 9 ft. 49, Veen emends certain assumptions concerning the
letter, which he made in Recht en Nut.
114 Cf. Tacitus De Oratoribus, 30. Ita est enim . . ., ex multa eruditione et plurimis artibus et omnium rerum
scientia exundat et exuberat illa admirabilis eloquentia. (Thus it is that such admirable eloquence pours forth
and overflows from great learning, very much skill and knowledge of all things.)
115 See Terence Andria, 1.1.34.
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without offending Crusius, but perhaps with some admiration from you and
Böckelmann. For would one not think that in this respect there was rather need
for the goad than for the brake. Certainly, it is self evident that the goad is much
more necessary for young people and I have often admitted such both in public
and in private. However, I do not hesitate to recommend a limit for those
high-minded souls who, fascinated by love of philosophy and literature give
themselves over entirely to them, at least to this extent that they should not
hesitate to begin their legal studies; that is as soon as they seem to have become
sufficiently mature in ability and judgement as to understand jurisprudence, even
if those who wish to be acknowledged and recognised as praiseworthy in the
other subjects and in humanistic literature have not yet advanced to the point
which they can and ought to reach. My reason is based on experience which has
taught me that the almost inevitable result is that those who linger long and
much with philosophy, literature and history are so entrapped in their toils by
their pleasantness and grace, that when they betake themselves to the law, they
think the study thereof boring and harsh, and can scarcely force their minds to
undertake the learning of it gladly and with alacrity. No one, moreover, learns or
makes progress unwillingly and contrary to his natural talent. So, I would like
those who want to study law to do the same as my teacher Wissenbach advised
me, recommending that when I had spent a whole year in preparatory studies, I
should attend lectures on the Institutes of Justinian and then continue with
reading the elements of the whole subject.116

I would like my first year student to attend lectures on logic and ethics,
commit to memory a compendium of universal history117 and see to it that he
understands Suetonius clearly and fully. For in Suetonius most things relating to
Roman and juridical antiquities present themselves to be understood in an easy
and historic order. Moreover there must be no doubt that in all matters, the oral
discourse from a master118 should be heard, if the chance should offer.
Meanwhile, in his spare time,

116 See Huber’s Historia Vitae (170v) where he describes his own studies. Veen Recht en Nut. Bijlage 1, p
250.
117 e.g. Vossius’ De historicis Latinis libri tres, 1627; Dissertatio particularis de ratione universam legendi historiam
in Vossius’ De Studiorum ratione opuscula, 1651.
118 Cf. Quintilian Institutio Oratoria, 2.2.8.

Licet enim satis exemplorum ad imitandum ex lectione suppeditet, tamen viva illa, ut dicitur, vox alit plenius
praecipueque praeceptoris quem discipuli, si modo recte sunt instituti, et amant et verentur. Vix autem dici potest
quanto libertius imitemur eos quibus favemus. (For although [the teacher] may provide sufficient models for
emulation from their reading, nevertheless the living voice, as it is called, nourishes [the mind] more
fully and especially the voice of a teacher whom the pupils both love and respect, provided they have
been properly brought up. It can scarcely be said how much more readily we emulate those whom we
like.)
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progress must be made with reading other writers of ancient history, and also in
continual practice in composing, not only by reading but also by imitating the
eloquence of the ancient authors. If there are some students whose age and
talents do not give them this ability, so that after the passage of one year they can
only perform moderately well in these subjects, consider that they should be
given as much extra time as is necessary to achieve such progress as the better
students can achieve within the space of a year. And there will be no lack of
those who, in the same year, can master the basics of physics and mathematics.
Then, when the study of law is begun in the second year, I do not think that the
new law student (novus Justinianaeus)119 should so devote himself to the law
alone, that he abandons his initial studies in the humanities and literature and
considers that they do not concern him any longer. For nothing delights like
variety, nor is there any worthier means to recoup the mind of the student than
the pleasures of an easier subject. And I usually recommend this route, which
consists in continuing subjects studied in the first year throughout the whole
period of learning law all the more confidently, because, by that method, I not
only came more happily to master jurisprudence but also when I moved
subsequently to a professorship of rhetoric and history120, I was able to give
adequate satisfaction in that too. Moreover, for a different reason this route is
superior to that which prescribes several years for preparatory studies, because it
makes a notable saving of time, which is a major consideration for students and
also because it forestalls and dissipates that dislike from which suffer those who
are very much philosophers and critics before they have learned any law.

Furthermore, I think that the actual course of law must in particular be run in
this way, so that the students remember that it is in a certain way a ‘double’
course. The first, completed by definite steps, suffices for undertaking legal
practice with success; the second pertains to the inner knowledge of the ancient
law and to acquiring a competence of the kind which is necessary for explaining
and teaching the law. The first part is concluded in two stages, the Institutes and

119 See Constitutio Omnem § 2.
120 See the Commentary, Chapter V.1.
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the Pandects. I would like the Institutes to be treated twice, once when heard in
lectures and once when responding. For merely listening to lectures in no way
suffices in order to achieve a ready and sound knowledge of the law. For he who
seriously wishes to make progress from the very first step, ought not to be
deterred by useless bashfulness and mental pride from committing himself daily
to examination. After the second course I think that practice in disputing should
be diligently commenced and continued during the whole time that is spent on
law, for nothing is more efficacious than this in preparing the mind, the mode of
expression and the manner of speaking suited to public actions where, at some
stage, jurists have to stand up and discharge their duty successfully.

The exposition and discussion of the basic principles of law cannot, in this first
stage, be regulated other than in accordance with the positions of some
systematic compendium, on which matter I have nothing to add to that which
our Böckelmann has precisely stated on this topic. For because the first course in
legal studies ought to render young persons capable of giving legal opinions,
advising on legal transactions and drafting documents, which we know are the
aspects of the duty of a jurist121, it is clear that we must proceed along this route
in the same way as we have just proved that the Greeks did three centuries after
Justinian, and which has been clearly and knowledgeably expounded in our
previous discussion. In the first stage of this route which is directed to the
Institutes, I require nothing other from young students than that they should
commit the lectures of their teacher to their memory and judgement and that
they should simply and accurately compare them to the text of Justinian, and to
the Regulae Iuris (rules of law)122 and to the rules of De verborum significatione (on
the meaning of terms)123. In the second course of lectures they ought to look at,
examine and assess the other texts, which are cited in great numbers from the
Pandects and the Codex in explaining the Institutes and no one, I know well, will
achieve this without intellectual sweat. And this is the proper work for a whole
year, accompanied, as I have said, by a continuation of the liberal and humane
studies.

The next year

121 See Cicero De Oratore, 1.48.212. ft 109 supra.
122 i.e. D.50.17. See Böckelmann’s Compendium, at the back, pp 68-102.
123 i.e. D.50.16. See Böckelmann’s Compendium, at the back, pp 1-67.

A Dialogue on the Method of Teaching and Learning Law 54



JOBNAME: Huber PAGE: 110 SESS: 31 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber



JOBNAME: Huber PAGE: 111 SESS: 43 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber

ought to be spent on the Pandects, beginning with the same method of summary
instruction, which reduces all the material of the subject to definitions and
partitions, and to these, from the actual sources of the law, this method now adds
and interweaves decisions on questions, both those which pertain to the ancient
law as a whole as well as in particular to those which, in this century, are dealt
with in everyday life.

Moreover, my reasoning is as follows, namely ‘if someone wishes to practice a
profession all his life and intends to make his living by it, he ought to know it
thoroughly, have it at his fingertips and make it second nature and this the
philosophers teach is done by frequent practice.’ Consequently, I think that there
is need for consistently attending lectures and responding. Hence no less than
two years must be spent in that way on the Digest. For although I usually teach
the Pandects in such a way that what has been explained in the Institutes is not
handled or explained anew through new positions, nevertheless a full academic
year124 is necessary for a summary explanation of 50 books. Meanwhile,
however, the student must take care that he not only reads assiduously and
carefully the texts on which the legal positions are based and diligently deduces
from them what they contribute to understanding the principles of the discipline,
but from his knowledge of received opinions he should also separate observations
which pertain to illustrating and augmenting this discipline and set them aside.
There can be no scarcity of such material for the conscientious searcher, who is
thoroughly acquainted with literature and philosophy. I have found that the most
important factor of all in my practice and programme is the following: namely
that those students who, in the three years, which are occupied with the Institutes
and the Pandects, spend their spare time in reading ancient writers, and hence are
already acquainted with their subject, are students who can select and refer to the
appropriate texts all the material for illustrating the Roman law which they find
in philosophy, rhetoric, history and the poets.

This they cannot do, if they devote themselves to reading the ancients in toto
before

124 Annus utilis Academicus. The term annus utilis (a year that can be used) refers to a period of 365 days
when a party was able to act in court, and exercise his rights. The term annus utilis academicus refers to a
full academic year.
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they have a comprehensive view of the subject in which they chiefly desire to
specialise. For since the amount of information available is infinite and since the
weakness of the human mind does not allow one to excel in all things, the best
plan is to aspire to the heights in only one field of knowledge and to select from
the others what pertains to enhancing and illustrating the chosen field. He who
does not have a compendiary knowledge of his subject in his head, cannot do
this. And so, only he who has learned his subject and has established the bounds
within which he ought to include material that comes to hand, will be able to
enrich and refine his legal studies from the old writers. When four years have
been spent thus on academic studies, of which three are on law, the student, for
whom time is important, ought to ready himself for one of two careers, either he
should proceed to the courts, for practice, for which he already has, or ought to
have, acquired adequate learning, or he should, with further study, enter on the
next stage in learning the law. Indeed, by far the great majority of students finish
their studies at the end of that first stage and it is not usual that the students’
desire to continue, or the parents’ further financial support, suffices and extends
to completing the second stage125.

However, no one would rightly and properly argue that the second stage
should precede the first. For, to have only a complete knowledge of ancient law
in all its critical subtleties neither helps nor is sufficient for those who propose for
themselves a legal career in the courts. They need instruction adapted to the
customs of our day. Such a course, together with Latin rhetoric, a knowledge of
things Greek and combined with philosophy, history and further humane
literatures which this method of mine requires and provides, can produce, by the
end of four years, a praiseworthy jurist, even one with adequate critical skill.
That is provided, in the three-year legal course, he does not omit to add politics
and the theory of public law to the learning of private law. Finally, even then a
mind rich with knowledge of the most important requirements for a proper
speech will be able to speak eloquently. Certainly, if anyone

125 Cf. Veen Recht en Nut, pp 38-39, especially ft. 15, for Huber’s comment on his expenses on clothes.
On p 39 Veen expounds Huber’s desires for an academic career. See also p 251, where in his Historia
Vitae Huber writes: ‘Schrijvens ontfangen hebbende van mijn Vâder (in 1655), dat hij begeerde mij te
hebben gepromoveert, heb door missive van hem verkreegen, continuatie van mijn studien. (Having
received a letter from my father, saying that he wanted me to graduate, I received a letter from him
[enabling me] to continue my studies.) Huber senior had financial reasons why he wanted his son to
finish his studies and start a career. See also two letters written to his father by Huber translated into
Dutch and thus reproduced by Veen in ‘Observationes tumultuariae novissimae’ in Pro Memorie, 3.1
(2001), p 148-153.
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follows and completes this course as my method dictates, I do not doubt that he
will attack with equal alacrity the second phase, which I have mentioned, namely
the inner aspects of the subject, which, naturally, consists of a careful reading of
the whole of ancient law, just as it was left to us by Justinian, and a comparison of
that with what remains of the writers from whom the emperor gathered his
Corpus. Indeed, today very scanty remains survive, fragments of Gaius, Paul,
Ulpian, and the Collatio of Rufinus, the Theodosian Code and the Basilica of Leo.
If these works were embracing the whole corpus of the law, they would serve
this purpose better, but even now they provide a sufficiently rich source for
comparison. [A12]

But even here there ought to be room for a fresh reading and collation of the
entire law. Thus those precepts of the good and the fair in the systematic
compendia and in the decisions of questions which are usually dealt with in that
connection but have not yet been fully understood, should be diligently gathered
from the obscure places of the entire body of the law, even where the issues
concern matters remote from present day usage. They may then be assigned
individually to the chief heads (titles) of which they were formerly part. We
know that, while the student is conscientiously working on this, he cannot avoid
encountering problems and most intricate difficulties everywhere, however, he
must press on with unremitting effort to resolve and remove these. On this dark
road the interpreters offer sufficient light, but I have found out (and thus I am
accustomed to advise my friends) that they should apply themselves to these
complicated texts, even those considered as hopeless and damned as they say, as if
there was not a single interpreter in the whole world. For if they wish to begin
by consulting and evaluating the various interpretations, they will find in every
one of them little less difficulty than they encounter in the actual fragment, and
there is every chance that the same result will befall them as befell the Comic
Father, who having consulted three lawyers, each of whom held a different
opinion, left them saying ‘Jolly well done! I am now in a bigger muddle than
before.’126 Truly then, when you have tested the strength

126 See Terence Phormio, Act II, scene iv, lines 458-9.
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of your own intelligence and judgement, you will either have found what seems
good enough to you, or you will have found nothing and then it will be time to
go to the interpreters so that you may be confirmed in your surmises or you may
supply the necessary from their commentaries. Here indeed these provide us
with an agreeable and pleasant sight as, having neglected the former route, which
I allow you to call the systematic route, they immoderately busy themselves with
an examination of the whole law, for they are constantly worrying at the texts,
which they do not understand because of their lack of legal training, tearing at
them and pulling them this way and that, with their conjectures, punctuation,
additions, subtractions, transpositions and all kinds of emendations, ones which
are often so fragile that they can be blown away with one breath. [A13] Most
learned Wijngaerden, on this topic I do not have anything more to say which can
be shared between us at this time. There are, of course, other things which make
for significant moment in both ways of studying. But since they seem to consist
more in action and visible demonstration than in speechifying, you will grant me
permission to stop here.’’

Wijngaerden was preparing to press on, when Böckelmann, in order to break
up these excessively academic discussions, produced a little book127 to which had
been affixed the title Ephemerides eruditorum (Journal des Sçavans), (originally)
written in French.128 The prevalence of this type of book is too well known to
need further explanation. But Böckelmann, opening the book, began with a title
of this kind Ventriculi querelae et opprobria, opera A.S. Med. Doctoris Amstelodam.129

Then again somewhere else Cartesius Mosaizans, Auctore N Amerpoel130 and other
things of that type. These works the author of that journal presented with a
wordy eulogy. Referring to these, BÖCKELMANN said ‘‘Surely it seems to you
unworthy that these fellows who devote their energies to writing these daily
pamphlets for the Republic of Letters introduce and recommend some writings
of no significance, and again omit or only mildly commend others of great value
and solid learning and that thus

127 The use of the title Ephemerides Eruditorum, argues for the German version. See Chapter IX.
128 Gallice conscriptus. This is part of the title of the Ephemerides Eruditorum which in the 1665–1666 and
the 1671 editions reads . . . Ephemendes Eruditorum . . . Gallice primum editae, Jam vero in Linguam Latinam
versae . . .
129 See ‘‘Ventriculi querelae et opprobria, opera A.S. [Bernardi Swalve] Med. Doctoris Amstelodami’’ in the
Journal des Sçavans, 18 January 1666. Vol. I (1665–1666) pp 37-38 in the Paris edition, and pp 219–220
in the Amsterdam edition.
130 See ‘‘Cartesius Mosaizans seu Evidens et facilis conciliato philosophiae Cartesii cum historia creationis primo
capite Geneseos per Mosem tradita’’ Auctore N. [read J] Amerpoel in the Journal des Sçavans, 30 August
1677. Vol. V (1677) pp 208-210 in the Paris edition, and pp 267–269 in the Amsterdam edition.
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they present themselves as arbiters of the merits and reputation of those who
endeavour to make a name among the learned? To me, certainly, it seems
intolerable that books of this kind, written by our countrymen, whose titles I
have mentioned, and whom in these parts only the occasional reader deems
worthy of a glance, be mentioned as works worthy of consideration by the world
of letters, and that also included are some French trifles, which serve to entertain
the leisure of the gentlemen and ladies of the court; that meanwhile the treatises
of most learned men in both Germanys and elsewhere are condemned by silence
or mentioned coldly and casually as if they are unworthy to be read except as a
joke. Nor are there any to whom there is a more just cause for indignation in this
regard, none who are treated more unfairly, than the jurists.’’

To this CRUSIUS replied ‘‘Dear Professor Böckelmann, I would not like such
a small-minded complaint to be seriously uttered by you. For what, I ask, does it
matter whether your commentary on Actions131 or on the Pandects132 or mine on
the fragment si pater-familias, [D.28.5.41(40)]133 has or has not been included in
that Journal, any more than if the titles of those works you cited had or had not
been added to those weekly news-sheets, as has happened. Unless you think that
it is very important whether these monthly or weekly reviews pass judgement on
the actions of men of letters, or whether they are written about the doings of
kings and princes, or about peace and war. Or unless you think that medical
doctors and Masters of Arts, whose praises are sung in these news-sheets, are to
be envied above the others who, content with modesty, do not themselves create
their reputation or see to its being created but await it. For it is not difficult from
reading those papers to realise that their contributors are almost all the sort of
people of whom Marcus Fabius Quintilian wrote parva facile (it’s easy to do little
things).134 Certainly those papers show clearly that as yet there are no jurists
among them. Forsooth, they do what is to be expected, that is they speak
superficially about matters of which they have learned nothing or at most a little
and that of little worth. And if my authority

131 Böckelmann produced a series of 11 Exercitationes on Actions, probably published together in 1661.
See Ahsmann-Feenstra, BGNR Leiden p 56, no. 12. Under p 64, nos. 46-48 are listed posthumous
Exercitationes de Actionibus, which according to Jugler 298 are completely different from the above.
These do not appear to be the text referred to as the dates, 1687, 1694 and 1695 are later than the first
edition of the Dialogus. For the summer semester of 1671, Böckelmann appears in the series as offering
lectures on jus actionum. See Molhuysen Bronnen Leidsche Universiteit III p 235*; Feenstra, Böckelmann, pp
141, 142.
132 In 1664, while still at the University of Heidelberg, Böckelmann produced his Exercitationes ad
Pandectas containing 25 disputations concerning books 1-6 of the Digest. Böckelmann himself had acted
as Praeses and it is presumed he was the author. The Exercitationes was published in Heidelberg by one
Adrian Wijngaerden. Four years later, in 1668, Wijngaerden published Böckelmann’s Collegium
Pandectarum compendiose exhibens fundamenta et praecipuas controversias quae in singulis titulis occurrunt, praeside
Joh. Frederico Böckelmanno. This contains disputations on books 1-22 of the Digest. In 1678, eight years
after being appointed as hoogleraar in Leiden, Böckelmann produced his Commentarium in Digesta
Justiniani libri XIX, published by Felix Lopez of Leiden. The first 6 books were a reworking of the
Exercitationes ad Pandectas. In 1694 this work was expanded and re-issued. See Ahsmann-Feenstra,
BGNR Leiden, p 57, no. 14; p 59, no. 23; p 61, nos. 30 and 31; Feenstra, Böckelmann, p 141.
133 See Ahsmann-Feenstra, BGNR Leiden, p 83, nos. 115 and 116 and Commentary, Chapter V.2.2.
134 See Marcus Fabius Quintilian Institutio Oratoria 1.3.iv. Hi sunt qui parva facile faciunt et audacia provecti
quidquid illud possunt statim ostendunt. (These are such as do little things easily and, carried along by their
audacity, they immediately display their limits.)
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would have any influence with them, I would ask these most sagacious
gentlemen that they should leave the jurists out of the judgments expressed in
their papers and leave it to the fate of the individual authors as to whether they
have or deserve a good reputation. But if you reckon there is glory in any degree
in having your name appear in these papers, with a handsome statement and a
well-sounding account of your writing, I propose the following: when you are
on the verge of publishing some book, you should write either in your own
name or in the name of your publisher to the editors τϖy ν νεαρϖy ν (of the
news-sheet) and state what you are preparing to publish, what is the main theme
of your book and what you desire should especially be quoted and commended;
in particular be sure that you shower the actual news-sheets and their
contributors with some sublime marks of praise. Thus, I promise you, you will
have no cause in this regard for looking askance at Salvius, Amerpoel and like
heroes.’’

‘‘I do not know’’, resumed BÖCKELMANN, ‘‘what evidence you have taken
from my words that leads you to think that I am complaining about my personal
position rather than that common to all jurists. But if this whole scene seems
contemptible to you, you will not find me as consistent an adversary as you have
found a little while ago in the case of systems and compendia. Accordingly, I can
easily allow that there is nothing in common between jurists and those journals
and news-sheets of savants, but perhaps Huber disagrees’’.

‘‘I indeed do disagree’’ said HUBER, ‘‘venerable colleagues, and I do not think
that it is in any way advisable that we should make men of elegant talents and
equal reputation into enemies of our profession. For they will have every reason
to avenge themselves, if they realise that we feel as indignantly about their
practice as you want to suggest. I am sure that they would no longer pass us over
in silence, but would include our works in their rèsumès with some black
mark135 or contemptuous comment, * or make no mention of works which have
come into being with much labour but, if perhaps some abortive work which
brings no honour to your name, has come out, even although the author’s name
has been suppressed, they will, however, not hesitate to insert this in their pages,
clearly under your name.† I do not know whether they would not perhaps write
intemperately about my

*† vel omittentes . . . dubitarent.

135 The nota (censoria) was the mark which the censors used to indicate a citizen who was censured for
contravening the mos maiorum. Hence it came to mean a mark of disgrace.

A Dialogue on the Method of Teaching and Learning Law 60



JOBNAME: Huber PAGE: 122 SESS: 39 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber



JOBNAME: Huber PAGE: 123 SESS: 44 OUTPUT: Sat Jan 23 14:18:22 2010
/dtp22/books/books/huber/03−huber

Digressiones which contains humanistic observations on the law, saying that it is
almost the same as Menagius’ Amoenitates Iuris Civilis136, even although I had
never seen that book and the material of both books has nothing in common.
Only a similarity of the titles would suffice as a justification for the statement, to
examine the actual texts would be irrelevant. Moreover, even although a
comparison of my Digressiones with Menagius’ work would perhaps not be to my
shame, and discredit, nevertheless from a simply made comparison of that kind,
the uninformed might easily conclude that I owe my major observations to
Menagius, even although in my preface137 I had specifically stated that whether
my attempts were to be praised or my haste excused, it was a working out, in my
own style, of my own thoughts, as I had formulated them in my lectures, which I
have published. Let us therefore, dear colleagues, be careful not to offend or
irritate a group of men who have at hand so powerful a means to make or break
a reputation. We see that those journals are passed round in the hands of the
learned and the unlearned, are sold at a high price and are eagerly read as happens
in the case of information which appeals to the reader by virtue of its novelty.
And although a true and sound evaluation of merit and teaching does not depend
on votes of this kind and so such possibly undeserved publications can be
spurned with pride; nevertheless, if it is true that ‘contempt for reputation is
generally contempt for virtue’138 it seems to be the part of a wise man not to
spurn the aid of public approval, especially when so widespread. And, indeed,
legal writing is specially composed for weighty and serious instruction and so it
does not appeal to those French writers τωy ν νεαρωy ν (of the news-sheets) who, as
it appears, are delighted by philosophy, mathematics and especially the more
pleasant subjects, nor is it suitable for filling out a journal which is produced
entirely to entertain as much as to educate the reader. I am sure that this type of
writing will pass on to the Germans and their neighbours, as they are all people
keen on new developments.

136 Menagius, Iuris Civilis Amoenitates, Paris, 1664. This was a collection of elegant dissertations on
various topics. Huber here (p 61) denies that he ever saw this book (liber ille mihi numquam foret.)
Certainly the contents of the Digressiones bear little resemblance to Menagius Amoenitates’. However, on
pages 20 and 21 of the Dialogus Huber (through the mouth of Crusius), as shown in note 63, clearly was
familiar with chapter XV. As an extenuating circumstance it is of interest that the 1684 edition does not
contain the long section, running from Quod tu compendiariae on p 20 to velle videbaris on p 22, which
contains the reference to Menagius. This was presumably added in 1688.
137 See Digressiones, Dedicatio Zachariae Hubero (his father). ‘‘Quod autem hodie profero, sive ejusmodi sit, ut
melioris proventus spem facere videatur, sive nulla quam festinatae editionis excusatione sublevetur, meo solius ingenii
periculo exponitur in lucem . . .’’ (Whether the work which I am producing today is such that it can hope
for a happy reception or whether it is supported by no excuse for a hastily prepared edition, it is
published at the risk of my talent alone.)
138 Tacitus Annales, 4.38.
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Jurisprudence is more suited to the talents of the Germans and, next to them, is
equally natural to the Dutch. These people will perhaps provide the lack which
Böckelmann finds in the French, and will not be reluctant to regard our
profession as some part of the world of letters and they will not forget in their
papers what pleases and is relevant. I, personally, am grateful to them for this
reason, that thanks to them one can learn as if through a compendium, about the
authors who are relevant to one’s own studies.139 The talents of our age must be
cherished, and we must not only use the great masters who have passed on, nor is
it fitting that we should be so disdainful as to refuse to read the works of learning
which well-known writers, or those who desire to be well-known, have written
with great labour, but should also disdain merely to learn their arguments and the
main points of their books. Therefore, I would not like to argue that our
profession should be excluded, as it were by an interdict, from the public stage of
the Republic of Letters,140 but much less would I like us to court favour so that
account be taken of us. I can easily accept that the contributors should use their
own discretion, provided that they do not make all sorts of criticisms but that,
being content with a simple statement such as is proper to papers and
news-sheets they should refrain from all judgement and criticism. For this ought
to be left to a reading of the entire book141 and to the evaluation of the public.
But the more necessary it is to demand this, the more difficult it is to be avoided,
if one may be allowed to observe that some writers, having made earnest
promises in their prefaces, carried away in the course of writing by the fervour of
composition, have provided nothing less * and even now provide it.’’

CRUSIUS said ‘‘Let those, therefore, who wish for and are gratified by
imaginary pleasures write the main themes of their books and cadge for
favourable judgments. I would prefer that men should ask why Crusius does not
appear in company with the ordinary writers rather than that reviews and
assessments of my writings such as they are, should be compared and judged
together with so many equally worthy and unworthy writings by the regard of
posterity.’’ †

There was still no lack of topics to discuss but

*† et etiamnum . . . censeantur.

139 From 1675, the edition of the Journal provided a list of books published that year and it may well be
this to which Huber is referring. In 1686 Huber’s Positiones was mentioned. See Commentary Chapter
IX.1.
140 The term Respublica literaria, according to Bots Republiek der Letteren, p 4, was invented and used by
Erasmus. See Commentary Chapter IX.
141 It is ironic that Huber should scorn those who comment adversely on books they have not read in
their entirety, as he himself is accused by Noodt of citing and refuting authors without having read their
works (Noodt to van Eck, Leiden, 3 October 1693. U.L. Utrecht Ms 1000): gelijk ick dan oock bevinde
dat hij allegeert auteuren, ende die refuteert sonder dat hij se gelesen heeft. See van den Bergh Noodt, p. 56. ft.
90 and Veen’s article on Stolte’s Brenkman p 383 ft. 9.
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Böckelmann’s other guests who had stood around in another part of his most
pleasant garden, more from embarrassment at interrupting us than voluntarily,
now at length came up to us so that they might say farewell to us and, having
thanked their host, should return to the city. [A14] This was also done by us after
some final courtesies and mutual protestations of friendship.
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