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This concluding chapter summarizes the approach and conclusions of the foregoing 
chapters (section I) and discusses their implications for the ongoing development of 
the European Union Emissions Trading Scheme (section II). Section III sets out avenues 
for future research. 

i. CoMpeTenCe alloCaTion and regulaTory funCTioning

In this dissertation, I set out to show that the allocation of the individual competences 
that make up the regulatory process (i.e. norm setting, implementation and enforce-
ment), should be a central consideration when analyzing the functioning of a regula-
tory system. By including this distinction, existing theories of federalism (both legal 
and economic) can be brought closer in line with the increasingly complex, multi-level 
governance, reality that surrounds us. By way of summary, the main findings of the 
three parts of this dissertation are presented below.

Part I – The Optimal Allocation of Competences 

Each regulatory competence – norm setting, implementation, and enforcement 
– fulfills a different role within the regulatory process. In a regulatory system that en-
compasses multiple levels of governance, the distribution of competence between 
these levels can affect the functioning of the regulatory system. Against the backdrop 
of the regulatory challenge of mitigating anthropogenic climate change, we focus 
on the system’s ability to (i) capture externalities caused by the regulated activity; (ii) 
accommodate heterogeneity of conditions and preferences within the system; and 
(iii) maximize potential economies of scale and/or scope, as these characteristics 
are considered particularly important for a system dealing with a transboundary col-
lective action problem, such as climate change. These considerations can be ranked 
in importance based on the characteristics of the regulatory competence and the 
broader regulatory context, i.e. the characteristics of the regulatory problem at hand, 
such as its geographical scope, the instrument used for its regulation, and the levels of 
governance that are involved. 

From these elements, we can distill an optimal allocation for each individual com-
petence, providing a more complete and precise picture of the regulatory process and 
the optimal level of (de)centralization. This may result in a unitary (completely (de)
centralized) or fragmented allocation of competences among the levels of governance 
within the regulatory system. In addition to considering these competences in isola-
tion of each other, we also incorporate possible interactions between competences, 
taking account of different types of authority (positive and negative), and the alterna-
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tive or concurrent nature of the regulatory competences. This enriches our theoretical 
framework by showing that a (fragmented) competence allocation, which is ‘optimal’ 
when the competences are considered individually, may be welfare diminishing when 
we take account of the interactions between the competences, and particularly the 
agencies that exercise them.

Once we specify our regulatory framework to the mitigation of climate change 
through greenhouse gas emissions trading, the ranking of allocation considerations is 
as follows: the capture of externalities is the first order consideration for competence 
allocation, followed by the accommodation of heterogeneity and the maximization 
of economies of scale and/or scope. Norm setting, implementation and enforcement 
each experience different types of externalities, which when considered in combina-
tion of other aspects of the regulatory context, leads to a mostly fragmented allocation 
structure. We develop two scenarios, which later serve as benchmarks against which 
to compare the competence allocation situation with respect to the European Union’s 
Emissions Trading Scheme: one with norm setting competences place at the global 
level, another with norm setting placed at the regional level. Under both scenarios, re-
gional implementation is considered optimal. With respect to enforcement, we must 
distinguish between activities that pertain to market oversight and those that relate 
to the compliance behavior of individual installations. Due to the differing possibility 
to externalize costs of sub-optimal enforcement with respect to these enforcement 
activities, a shared allocation of competence between the regional and national level 
is optimal (assuming that the geographical scope of the EU ETS market is regional). 
These allocations are supported by our interaction analysis. 

Part II – Competence Allocation in the European Union Emissions Trading Scheme

We then move on to contrast the theoretically optimal allocation of competences 
to the practice of competence allocation with respect to the EU ETS. During the first 
two trading phases of the EU ETS, there is global norm setting under the UNFCCC and 
the Kyoto Protocol. This global norm setting is accompanied by implementation and 
enforcement at the national level by the European Member States. This allocation cre-
ates several problems with respect to different types of externalities associated with 
the implementation and enforcement processes, such as the sub-optimal distribution 
of the cap, and failure to put in place sufficient market oversight provisions resulting in 
transboundary damages. In the third trading phase, there are some significant changes 
with respect to competence allocation. Regrettably, norm setting no longer takes 
place (primarily) at the global level but moves to the regional European level. Also with 
respect to implementation and enforcement competences there is a convergence to 
the European level. 
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Based on our allocation considerations, the shift to regional norm setting falls 
short of satisfying our first order consideration with respect to externalities capture. 
However, the move of substantive implementation competences (norm distribution) 
to the European level together with increased European competences with respect 
to market oversight means that this second-best norm setting scenario represents a 
welfare improvement as compared to the situation in Phase I and II. 

Part III – Political Economy of Competence Allocation

The first two parts of this dissertation set out a normative theoretical framework for 
competence allocation and compared this to the competence allocation reality with 
respect to the EU ETS. The third and final part seeks to explain the practice of com-
petence allocation regarding the EU ETS considering the divergences between the 
theoretical optimum and practice. By analyzing the political decision-making process 
surrounding the EU ETS, we see how the political compromise between the relevant 
stakeholders determines actual competence allocation, which may or may not be in 
line with the theoretical optimum. The drivers of stakeholder positions can be linked 
to the phase of development of the EU ETS. In the first two trading periods – the ‘mar-
ket creation’ phases – the Member States and the industries are able to push through 
their preferences for a decentralized cap with grandfathered allowances since the 
creation of a market was more important for the Commission and the Parliament than 
the creation of the ‘perfect’ market, especially given the foreseen review of the EU ETS. 

The Phase III reforms have a strong ‘market consolidation’ nature, which provides 
for very different positions and compromises. The revised EU ETS directive moves 
closer to a fully centralized system at the EU level and starts to reduce the rents of the 
industries through the introduction of auctioning. The experiences with the EU ETS 
leading up to its review – especially over-allocation and windfall profits – have made 
the problems of decentralization self-evident, which provides Member States with 
politically acceptable grounds for deferring to the European level for cap-setting and 
restricting free allocation. Moreover, the positioning of the EU ETS within the broader 
energy and climate package enabled for (distributional) compromises that are not 
reflected in the EU ETS directive itself.

ii. poliCy iMpliCaTions for The eu eTs

Our theoretical framework shows that fragmented competence allocation can have 
distinct benefits with respect to the functioning of the individual competence as 
measured by our considerations of externalities capture, accommodation of hetero-
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geneity and the maximization of economies – if individual competences are allocated 
correctly. However, even if this allocation is individually optimal, these benefits can 
be undermined by the sub-optimal performance of agencies in charge of these com-
petences, caused by rent-seeking behavior. The most important ways to improve this 
situation is through improved oversight within the regulatory system by public agen-
cies, and increased transparency of the EU ETS market. The key advantage of improving 
oversight over implementation and enforcement, as compared to centralizing these 
competences further, is that the independently optimal allocation can be maintained 
and any sub-optimal effects of fragmentation are reduced. Similarly, market transpar-
ency may be improved without altering the otherwise optimal competence allocation.

Oversight – Sub-optimal implementation and/or enforcement are expected when 
we have a fragmented competence allocation situation with rent-seeking agencies.796 
During the first and second phase of the EU ETS, these predictions materialized, as 
evidenced, amongst others, by the overly generous NAPs and the market oversight 
failures. The European Commission tried to exercise control over these processes but 
was only partially successful.797 Disciplinary action by the Compliance Committee 
of the Kyoto Protocol Enforcement Branch constituted another important form of 
public oversight but its disciplinary actions towards several Member States did not 
lead to supplementary action by the Commission with respect to the EU ETS, which 
is surprising.798 The potentially most effective safeguard would be through the use of 
direct penalties for Member States from the Commission.799 However, this mechanism 
is weakened by the difficulty and costliness of observing violations by the Commis-
sion. Moreover, the conditions for bringing an action against a Member State for faulty 
implementation are strict and the procedure is lengthy, making it ill-suited for the more 
expedient type of enforcement needed in the EU ETS.800 Also, the legal uncertainty 
caused by the duration of these actions undermines the conditions needed on the EU 
ETS market to maintain a stable price-signal.801 Effective oversight will act as a deterrent 
for rent-seeking agencies,802 even in the third phase of the EU ETS where alternative 

796. See chapters 2 and 3.

797. See e.g. chapter 4, section II.B.1 (on the jurisprudence regarding NAP revision by the Commission).

798. As discussed in chapter 5, Bulgaria and Greece have been found to be in non-compliance with the 
national system requirements under the Kyoto Protocol. Two other Member States – Romania and Lithu-
ania – are currently in the process of submitting reports to show their adherence to the implementation 
requirements following earlier findings on non-compliance. New reports are to be submitted to the 
Kyoto Protocol Compliance Committee by February 1, 2012. See full reports on Eighteenth meeting of KP 
Compliance Committee Enforcement Branch (2012).

799. TFEU (2008), Article 258. 

800. See generally Zeben (2010a) (on the failings of public environmental enforcement within the EU).

801. See Dari-Mattiacci and van Zeben (forthcoming).

802. Hahn (1990), at 42 (‘One important factor affecting the efficiency of various regulatory approaches is the 
ability to monitor and enforce side payments’).
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competence allocation will diminish or even resolve some of these problems, par-
ticularly those related to the implementation through NAPs, which themselves are no 
longer part of the EU ETS regulatory system after 2013.803 

Transparency – Thus far we have focused almost exclusively on the role of public 
actors with respect to the EU ETS. However, there is a clear role reserved for private 
parties within the EU ETS, one of which we have already discussed with respect to 
monitoring and verification. Aside from those private parties that participate in the 
market as permit holding installations, there are also other private actors that have an 
interest in the market, as investors, environmental interest group or secondary market 
player. The role of these parties deserves more detailed attention than we are able 
to award them in these conclusions but some tentative observations may be made, 
especially with respect to their potential in adding to the transparency of the EU ETS 
market.804

Improved transparency of the EU ETS market helps to reduce the fraudulent be-
havior in the market, which in turn helps to ensure a reliable price signal.805 The most 
important improvement in this respect can be achieved through better information 
flows.806 Within the United States, the EPA Toxic Release Inventory Program provides 
private parties access to emissions information of a number of toxins.807 This type of 
information is also being collected in the European Pollutant Release and Transfer 
Register (E-PRTR),808 which replaces the EU Pollutant Emissions Register (EPER).809 The 
E-PRTR register contains data from 28,000 industrial facilities and 91 pollutants, in-
cluding greenhouse gasses, and annual reports are required from the relevant facilities 
to competent national authorities. This information then compiled and distributed by 
the European Commission and the European Environment Agency through the E-PRTR 

803. European Council (2009a), Article 9.

804. Another important role for these parties can be found in the enforcement of the scheme as is already 
happening in the United States, see e.g. Rechtschaffen (1997), at 1230 (‘Currently, citizen enforcement is 
a feature in all the major federal environmental statures.’) See cf. Cohen (1999) (finds that private enforce-
ment of environmental law may lead to over-deterrence and may be used in order to further private 
interests. Discusses empirical studies on the situation where EPA enforcement fell in the US and that an 
argument can be made that private enforcement may fill the gap in enforcement against public polluters).

805. Stavins has argued that in this respect, tradeable permit schemes are in fact self-enforcing, see Stavins 
(2011), at 91 (‘Since fishermen own shares of the assets under an ITQ system, the total allowable catch is 
self-enforcing, in the sense that all participants have incentives to report anyone not complying with the 
rules.’)

806. See generally Cohen and Santhakumar (2007) (arguing for the mandatory disclosure of information as a 
way to overcome the lack of information on the side of the public.); Stewart (2011), at 16 (“It is increasingly 
recognized that public access to information and participation at the level of domestic decision-making 
can make a vital contribution to effective implementation and enforcement of transnational public regu-
lation, especially in fields such as environmental and consumer protection, and human rights.”)

807. Available at http://www.epa.gov/tri/

808. European Commission (2000b).

809. Established through European Council (1996), Article 15(3).
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website. This process of compilation and distribution also involves a quality check by 
the EEA, which is partly based on a crosscheck of the E-PRTR data with other databases, 
such as those collected under the Convention of Long Range Transboundary Air Pollu-
tion, the UNFCCC and EU ETS and the Water Information System of Europe.810

These sources of information should be considered supplementary to the provision 
in the EU ETS Directive itself with respect to the provision of information.811 The right 
to access to information under the EU ETS Directive is based on Directive 2003/4/
EC on public access to environmental information.812 However, the categorization of 
information on the sale of emission allowances has not been self-evident and ques-
tions as to the access of information on the sale of emission allowances have been 
brought before the Court of Justice in the case of Ville de Lyon v. Caisse des dépôts et 
consignations.813 In this case, the Court held that the information on the sale of emission 
allowances was in fact subject to rules of confidentiality rather than those contained in 
Directive 2003/4 on the access to environmental information,814 and as such can only 
be consulted five years after the relevant transactions have taken place.815 In the case at 
hand, a government institution requested the relevant information but the Court held 
that its position was the same as that of the general public.816 This suggests that private 
parties without an account in a registry under Article 19(2) of the EU ETS Directive will 
have difficulties obtaining information based on the provision of the Directive (market 
actors will not be subject to similar restrictions). In sum, the need to strike a proper 
balance between the protection of confidential business information and access to 
information about the operation of the EU ETS raises important questions.

810. See also European Council (2006), Article 17.

811. See European Council (2003d), preamble 13 which reads: ‘In order to ensure transparency, the public 
should have access to information relating to the allocation of allowances and to the results of monitoring 
of emissions, subject only to restrictions provided for in Directive 2003/4/EC of the European Parliament 
and of the Council of 28 January 2003 on public access to environmental information.’ See further Europe-
an Council (2003d), Article 17 (‘Decisions relating to the allocation of allowances, information on project 
activities in which a Member State participates or authorizes private or public entities to participate, and 
the reports of emissions required under the greenhouse gas emissions permit and held by the competent 
authority, shall be made available to the public in accordance with Directive 2003/4/EC.’); Article 19(2) 
(stating that the registry is to be accessible to the public and contain separate accounts to record the 
allowances held by each person to whom and from whom allowances are issued or transferred.); Article 
19(3): ‘a standardized and secured system of registries in the form of standardized electronic databases 
containing common data elements to track the issue, holding, transfer and cancellation of allowances, 
to provide for public access and confidentiality as appropriate and to ensure that there are no transfers 
incompatible with obligations resulting from the Kyoto Protocol’).

812. European Council (2003f).

813. Case C-549/09 (2010).

814. Case C-549/09 (2010), paras 38-41.

815. Case C-549/09 (2010), para 53.

816. Case C-549/09 (2010), para. 49.
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Finally, increased access to information and transparency would also allow for 
more efficient use of the third party verifiers as ‘certifiers’ for the reliability of certain 
actors on the market.817 With better access to information, market actors may use this 
information to trade exclusively with parties who trade emission credits that are con-
sidered reliable.818 This could also diminish the threat of fraud on the market and may 
also have effect on the secondary markets in which the actors of the EU ETS markets, 
specifically the ETS sectors, are active, where consumers may exercise their buyer 
power in response to environmental misconduct.819

iii. exTensions 

One never notices what has been done.  

One can only see what remains to be done – Marie Curie

This dissertation is built on the strong and expansive foundations of economic and 
legal theories of federalism. Rather than break down the existing structures, I have at-
tempted to construct an additional level of analysis. The recognition of, and distinction 
between, the roles of specific competences in multi-level governance structures is a 

817. Another example of this can be found in the Environmental Results Program of the Massachusetts Depart-
ment of Environmental Protection. Within this program, companies can self-certify their compliance on 
a yearly basis and are added through in their efforts through Compliance Assistance. Performance Mea-
surement, which entails random compliance sampling helps to ensure the validity of the self-certification. 
See generally http://www.mass.gov/dep/service/envrespr.htm.

818. This could also be incentivized through the adoption of buyer liability for allowances. This option requires 
further investigation since it may have other undesirable side-effects. At the moment, the Commission 
has applied seller liability for offset projects within the EU ETS. This means that sellers are responsible 
when the offset project from which they sold Certified Emission Reductions fails to deliver the expected 
amount of reductions. Although this is a valuable incentive for sellers to provide the promised reductions, 
the incentive for the buyer to check whether these reductions are valid is minimal. This means that the 
seller may easily sell ‘lemon’ allowances with no one having an incentive to double check the quality of 
these allowances. Considering the nature of the buyers on the EU ETS – predominantly commercial actors 
with considerable expertise – placing a larger burden on these parties in terms of quality control could 
be a valuable tool in countering, for instance, practices such as Certified Emission Reductions (CERs) 
and Emission Reduction Units (ERUs) recycling, where emission allowances are sold even though they 
have already been surrendered (on this see e.g. EurActiv (25 January 2011). See generally Dudek, Stewart 
and Wiener (1992), at 49 (“Without a credible and legally demonstrable threat of enforcement against 
polluters, even the most finely crafted environmental protection system may fail. The ultimate economic 
incentive is legal liability for damages, credibly enforced.”) See also Rechtschaffen (1997), at 1196 (‘Other 
external forces also motivate voluntary compliance measures. One is the desire to avoid tort liability.’).

819. See Kolk, Levy and Pinske (2008) (on the progress of carbon disclosure among companies, finding that 
‘[A]s a project of commensuration, carbon disclosure has achieved some progress in technical terms, 
but much less with regard to the cognitive and value dimensions.’ This limits the possibility for NGOs, 
policy makers and investors to draw any substantive conclusions from the information provided). See also 
Badrinath and Bolster (1996); Aaken (2009) (Arguing for a more active role of the market in the enforce-
ment of public international law. Markets here refer to final consumer markets, for instance regarding the 
diamond trade.) 



212 Chapter 7

natural consequence of our increasingly complex regulatory reality, and the main con-
tribution of this dissertation to existing scholarship. In this final section, I will present a 
number of extensions of the framework developed in this dissertation that constitute 
a further research agenda on competence allocation. Aside from these substantive 
extensions, future projects may involve the formalization of the theoretical framework 
presented here. 

Follow-up Study Phase III EU ETS – According to our analysis, the revised compe-
tence allocation in the third trading phase of the EU ETS should result in the (complete 
or partial) prevention of some of the problems present in the first two trading phases. 
In particular, we expect that cap division will take place more efficiently with less room 
for over-allocation in the ETS-sectors.820 Moreover, the changed cap-division process 
should also reduce, or end, the market uncertainty that was present in the first two 
trading phases, caused by the possibility to appeal Commission decisions on National 
Allocation Plans before the European courts.821 Market oversight at the European level 
is anticipated to be able to respond more effectively to problems such as the double 
selling of permits, and other forms of market abuse. There are also new potential chal-
lenges of the abuse of positions of dominance with respect to the introduction of large 
scale auctioning.822 Hopefully the practice in the EU ETS from 2013 onwards will be 
able to confirm our hypotheses regarding the improved working of the EU ETS and 
expose remaining weaknesses.823

Normative Values and Policy Areas – The theoretical framework developed in this 
dissertation offers a framework of analysis, which is not case-specific to the mitiga-
tion of greenhouse gas reductions through emissions trading. As such, the normative 
values applied in the current analysis may be replaced by any other value. The relevant 
policy area can shape the ranking and nature of these considerations. For instance, 
the analysis in this dissertation could be repeated, taking democratic legitimacy or ac-
countability as the first-order consideration.824 The question then becomes: which al-
location best ensures a high level of legitimacy or accountability with respect to norm 
setting, implementation and enforcement? This may lead to a different optimal alloca-
tion of competences. While this may change the implications for the architecture of 

820. The role of the non-ETS sectors remains unsure, the political compromises that were made within the 
broader climate and energy package may result in some inefficiencies in other sectors not covered by the 
EU ETS.

821. See Dari-Mattiacci and van Zeben (forthcoming).

822. See also Weishaar and Woerdman (forthcoming).

823. Some review moments are explicitly provided for in the Directive (European Council (2009a)), for in-
stance in Article 9 with respect to the possible revision of the cap by 2025, as well as harmonization rules 
(Article 24a).

824. For the role of accountability with respect to European institutions, see Curtin (2009) and Bovens, Curtin 
and ‘t Hart (2010). 
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the regulatory system, the system of analysis remains the same. Similarly, this analysis 
may be applied to policy domains that are exclusively national. The multi-level nature 
of the analysis can be restricted to two levels, contained within one national system. 
Applying our analysis to different policy areas also allows us to consider the implica-
tions of the use of different regulatory instruments in more detail.825

Shared competences – Thus far, the allocation of competence across different levels 
has been presented as a dichotomous situation. In refining the framework of analysis, 
we can relax this assumption of competence allocation as an either/or choice and 
incorporate the sharing of competences among regulators at different levels. In our 
analysis of the EU ETS, we already touched upon this issue with respect to enforcement 
where a distinction can be made between enforcement activities with respect to indi-
vidual installations and market oversight activities. However, even more subtle forms 
of competence sharing can be envisaged.826 One important example may be found 
in polycentricism, which advocates the sharing of decision-making between multiple 
independent, but also interdependent, institutions and organizations on various gov-
ernance levels.827 A polycentric system would divide regulatory competences among 
many different levels, which can be both public and private, with varying degrees 
of responsibility and authority. This type of system could provide certain benefits in 
addressing a problem such as climate change,828 and could enrich the framework’s 
assumptions regarding the dichotomous nature of competence allocation. Similarly, 
more attention could be paid to the possibility of delegation (as opposed to allocation) 
and which consequences this may have for issues of oversight as mentioned prior.

Feedback and ‘repeat players’ – Another element that deserves further analysis is the 
consequence of repeated interaction between regulatory agencies.829 The changed 
competence allocation structure in the EU ETS for the third trading phase is greatly 
influenced by the experiences in the first two periods with respect to NAPs and en-

825. See e.g. generally European Commission (2010h) on the development of ‘smart’ regulation.

826. With respect to norm setting, the new citizen’s initiative within the European Union provides an interest-
ing example. Under Article 11(4) TEU, a minimum of one million citizens from a significant number of 
Member States may invite the Commission to create a legislative proposal. Once the European Commis-
sion proposes a new law, it must be adopted by the European Parliament and the Council of the European 
Union (‘the Council’), with the latter acting by qualified majority (Article 289 TFEU in connection with 294 
TFEU). This new initiative power in the hands of citizens raises the question as to the allocation of norm 
setting powers; it may be considered ‘shared’ among the private and European level. Another important 
element could be the role of voting behavior at different levels. See Rose-Ackerman (1981), at 157 (finding 
that without constitutional limits, a majority of citizens may be so unhappy with the mixture of indepen-
dent state choices under federalism that they favor a more powerful central government than they would 
in a unitary system.)

827. See Ostrom, Tiebout, and Warren (1961). Ostrom (2010); Cole (2011).

828. Cole (2011).

829. Thanks to Ariel Porat for highlighting this interaction. Another important aspect in this interaction is the 
role of trust and knowledge building, see Ostrom (2011).
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forcement problems. This has been addressed primarily through shifts in competence 
allocation. In some settings, changes in competence allocation are not feasible but 
we may still encounter certain ‘feedback effects’ between different regulatory compe-
tences. For instance, norms might be tightened beyond the optimal level if the norm 
setter knows that under-enforcement has taken place in the past.830 This feedback 
effect could be an interesting extension of the current framework, pertaining to the 
content of the regulatory competences, not only their position within the system of 
governance.

Comparative research – Competence allocation provides an additional basis for 
comparative research. By focusing primarily on the de facto and functional division of 
powers, rather than constitutional differences, we can add an additional dimension 
to comparative research. Although the relationship between the United States federal 
government and the states differs substantially from that between the European Union 
and its Member States, lessons may be learned with respect to the competence al-
location under the U.S. SO2 system and the EU ETS. As highlighted by Sigman, “public 
policies for pollution control in the United States are a hybrid of centralized standard 
setting and decentralized implementation and enforcement”.831 This is comparable to 
the situation we have encountered in the EU with respect to the EU ETS in the first two 
phases, and with respect to environmental law more generally.832 However, there are 
also important differences, for instance with respect to the role of the Environmental 
Protection Agency (EPA) in the United States which may step in if states fail to enforce 
environmental policy.833 The role of the EEA is not (yet) comparable to that of the EPA, 
even though, based on the United States experience, this could improve enforcement 
practices in the EU. Comparative competence allocation analysis may overcome some 
of the restrictions of legal comparative research and warrants further attention. 

830. See Hutchinson (2007) (argues that in order to ensure enforcement of US federal policy on transboundary 
air pollutants under the US Clean Air Act by states, stricter than first best standards may be instrumental 
whereas location based standards should be avoided since this can exacerbate the enforcement 
problem.) See cf Driesen (2000) at 27 (on ex ante rather than ex post checks on compliance efforts by 
international body on national authority).

831. Sigman (2005), at 82. On this form of competence allocation see also Lin (2010) (conjoint federalism is a 
form of federal governance where the central government sets the standard (norm setting), while the local 
governments meet the standard (implementation and enforcement). Lin finds that this form of federalist 
competence allocation, which often used in the United States and the European Union, can in fact be the 
least efficient form of federalism due to the incomplete contract that exists between the central and local 
level. Especially in cases where there is a strategic misrepresentation risk (which is non-contractable), 
or there is a relationship between different sovereign nations (whose behavior is also non-contractable 
according to Lin’s qualification), a reverse form of delegation – where enforcement is centralized, even if 
norm setting and implementation would be decentralized – would lead to more efficient results.)

832. See e.g. Konstadinides (2009), at 25-26.

833. Sigman (2005), at 84-85.
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All told, the analysis of competence allocation provides an additional lens through 
which we can consider the multi-faceted regulatory space evolving around us. This 
dissertation aimed to convince the reader of its value and the exciting new research 
avenues that lie ahead.




