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Chapter 3 

The way cultural difference is handled in federal courts  

 

In this third chapter the way cultural difference is handled in federal 
Mexican courts is described by examining extensively four different 
cases where Maya indigenous people are being judged for criminal 
offensives but set free because of “cultural difference”. This chapter is 
used to explain how the Federal Courts of the states of Yucatan and 
Campeche in the Yucatan Peninsula are dealing with the admission and 
recognition of this cultural difference in Mexico. 

 

3.1 The methods for the admission of the cultural difference in judicial systems 

As I mentioned before, Mexico has carried out judicial reforms for the acceptance of 
cultural diversity. These reforms are mandatory for all federal institutions, authorities 
and rulers36. However, judges and magistrates are independent and they have a 
personal idea of what an indigenous person is, or they have their own criteria of how 
this difference should be understood. Let’s analyze the way this difference is handled 
in federal courts.  

 

3.2 Criteria to select the cases analyzed  

When I was granted access to the Federal Courts37 in the state of Yucatan and the CDI38 
records, I looked for cases with at least one of the following criteria: 

                                                      
36 One of the mains changes is related with the way cultural difference has to be determined in the 
federal criminal processes. This is established in Article 220bis of the Federal Criminal Procedure Code, 
which states: “When the accused belongs to an indigenous ethnic group, (the judge) will procure to use 
expert studies so as to gain a deeper understanding of the personality of the accused and to establish 
his cultural difference compared to the national average culture. In proceedings involving individuals 
who claim to be indigenous, the judge shall consider him as indigenous. In case the judge has doubts 
about it or questions are raised in court he shall request the community authority for any record that 
certifies that the accused belongs to a particular people or community.” 

37 At the federal level, there are three types of courts: District Judges or Court, the Unitary Court and the 
Collegiate Tribunal. The District Court attends criminal, civil, commercial, constitutional rights (or habeas 
corpus) and labor issues at a federal level. These tribunals are located in the same building in Merida City 
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1. Cases where the cultural factor is mentioned, 

2. Cases where the person has identified himself as indigenous, 

3. Cases that have been asked for anthropological expertise or advice. 

I got eight different cases with these requirements; however from these eight cases, 
only four of them had their records complete. Once I got the file of the case, I tried to 
find and interview the people who were involved in the trials and learn from them 
about their case and with enough information to develop research on it.39  

These eight cases have been developed in the Yucatan Peninsula since 1999 until 2008 
at a federal level.40 Since 2005 an institute of the state of Yucatan named Institute for 
the Development of the Mayan People (INDEMAYA) started to applied experts opinion 
but only at a state level and collaborating with the CDI. Also, I decided not to make a 
review of these cases in Yucatan, because the procedural criminal code of Yucatan 
copied41 the article 220bis of the CFPP literally. This is explained and analyzed in 6.7.  

                                                                                                                                                               
at 45th Street No. 575 - H between 84 and 84 - A, Santa Petronila neighborhood in Merida, Yucatan. This 
Unitary Court is the place in which appeals against resolutions of a District Judge take place. The third 
tribunal, the Collegiate only attends the appellations against procedures of constitutional rights (or 
habeas corpus) made by a District Judge.  
38 I choose the National Commission for the Development of Indigenous Peoples (CDI) because they 
have been considered by the judges as the main institution to attend indigenous affairs in the country, 
especially the anthropological expert studies. Formerly this institute was named INI National Indigenous 
Institute.  
39 I explained this in the methodology section of this thesis. 
40 1999 is the year in when the first case was found and 2008 the last year where I could check for files. 

41 The procedural criminal codes of Yucatan: Article 154.- "When the accused belongs to an indigenous 
ethnic group, (the judge) will procure to use expert studies so as to gain a deeper understanding of the 
personality of the accused and to establish his cultural difference compared to the national average 
culture. In proceedings involving individuals who claim to be indigenous, the judge shall consider him 
as indigenous. In case the judge has doubts about it or questions are raised in court he shall request the 
community authority for any record that certifies that the accused belongs to a particular people or 
community." 
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The cases listed below deal with cultural difference in various ways. However, all of 
them use the argument of cultural difference42 as the main element to determine if the 
person is guilty or not by the court and to determine the punishment. 

 

3.3. Case number one: Mr. Gómez 

The first case is the number 481/2002-A where a person named Mr. Gómez43, was 
charged for the crime of carrying a firearm. 

Mr. Gómez lives in the town of Dzonot Carretero of the municipality of Tizimín, 
Yucatan. The town is located 180 km from the capital of the state, Merida. It has a 
population of 1,500 inhabitants. The educational service offered is kindergarten, 
elementary, and secondary schools. The town has access to electricity services, water, 
and telephone.  

Mr. Gómez speaks the Mayan language for his mother tongue. When he grew up he 
learned “some Spanish.”44 He wears traditional sandals or plastic work boots, hat, jeans 
and white shirts. His daily diet is based on the traditional Yucatecan food of tomatoes, 
beans, squash, corn, chili, etc. He professes the Catholic faith, is baptized, confirmed, 
and married in the Catholic Church. Mr. Gómez is thirty years old; he studied up to the 
sixth grade and has as monthly gross income of three hundred dollars. Most of that 
money comes from a government subsidy to help people to work a field for a period of 
cultivation. He also states that he has worked as a mason worker and has moved 
seasonally to Cancun, Quintana Roo for work. 

His house is a two-room structure about four meters long and three meters wide. The 
first quarter is in brick with a fragile roof of guano (palm tree branches) and serves as a 
storage room - storage room for animal’s food and a room. The second room is made 
of wooden stakes walls and same type of roof and serves as the kitchen. This house is 
built on the land of his father, who gave him space to inhabit there with his wife and 
son. His property is located on the outer edge of Dzonot Carretero, where he plants a 
variety of products such as corn, peppers, radishes, squash and cucumber. 

 

                                                      
42 The fact of a cultural difference in these cases has been proved through a comparison with the 
“national average culture (NAC) to be conducted by an anthropological expert. This procedure will be 
analyzed in chapter 6.  
43 I changed their names in order to respect their identity and private life.  
44 Interview with Mr. Gómez.  
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3.3.1 Crime for which Mr. Gómez was accused: carrying and transporting 
weapons and explosives 

Mr. Gómez was charged with the crime of carrying and transporting weapons and 
explosives. This offense is established at the Federal Criminal Code (CPF). This 
regulates when the use of weapons and guns are considered prohibited by the 
Mexican state. 

According to these articles any person who manufactures collects or carries any kind of 
weapon prohibited by Article 160 of the CPF45 without permission shall be punished.  

 

3.3.2 The process 

On March 15, 2001, Mr. Gómez was arrested by members of the Mexican army in the 
garden of his home in Dzonot Carretero, after returning from his land.46 The soldiers 
questioned him about the possession of the shotgun he was carrying on his back and 
he responded it was his property. 

The soldiers told Mr. Gómez that carrying a firearm was forbidden (they never asked 
for a permit) and that he had to accompany them to the nearest military base. With 
good faith, he decided to go when he received the assurance to be quickly released 
with just a fine. In addition, he was promised assistance in returning to his home town. 
Mr. Gómez also mentioned he was afraid they were going kidnap him in order to 
remove his entrails. 47 

Mr. Gómez was taken to the city of Merida that day and delivered to Federal 
Prosecutors (MPF)48 who charged him for the crime of “Carrying a firearm without a 
                                                      
45 The Federal Penal Code Article 160 states: “To all who manufactures, imports or collects without a 
permit, instruments that can only be used to attack, they shall receive imprisonment from three months 
to three years or a fine of 180 to 360 minimum daily wages plus the confiscation of the weapons. State 
public workers may carry weapons necessary for the exercise of their duty, subject to the regulation of 
the respective laws.” Article 161 states “a special license is required to carry or sell guns”. (Federal 
Criminal Code 2004)  
46 On the contrary, the military report states that Mr. Gómez was grabbed when he was walking on the 
main street of the town of Dzonot Carretero. 
47 "At the time of his arrest he thought they were going to kidnap him to sell his organs when he was 
arrested. At the beginning he did not realize he was stopped because of the shotgun he had, to scare 
gophers and rabbits from the corn crop of his grandfather." 481/2002-A. p. 25 
48 Federal prosecutors in Mexico or MP have a dual role: investigate and prosecute. If they suspect a 
crime occurred, the prosecutor, makes an investigation which may derive in the following results: to 
decide not to pursue the conduct; to decide there are not proofs or enough proofs at this time to 
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license.” (481/2002-A p. 1) He was immediately sent to the Social Rehabilitation Centre 
(CERESO) in Merida where the authorities took photographs and fingerprints to be 
identified by the Office of the Government of Yucatan for the Social Rehabilitation of 
Convicts or (DGPRS).49 

At the same time, he got appointed a defense lawyer of the Federal Institute of the 
Public Defendants. The next day, that lawyer, asked for the benefit of bail in order for 
Gómez to face the process in liberty. Bail was settled at five hundred pesos or $35US. 
His wife was responsible for bringing the money and depositing it in court two days 
later. Once released, the shotgun was put in the custody of the 3rd District Court of the 
14th Circuit and he was asked to go to court once a week to sign the “book of people 
in process”. This is a book people in process sign once a week or once a month, in 
order to demonstrate the court the person is still in the location available to face the 
trial.  

When the defending attorney paid attention to Mr. Gómez for the first time, he 
realized Gómez couldn’t speak proper Spanish sufficiently to defend himself and, 
especially, that he wasn’t unable to understand his behavior was wrong. As a result, 
the lawyer requested CDI to start an Anthropological Expert Study (AES).  

The anthropological examination delivered to the court by the CDI, stated that Mr. 
Gómez considered the weapon a part of this traditional outfit and it was used to scare 
animals or for occasionally hunting on his land. Mr. Gómez said in an interview, that 
gophers were eating the plants in his plot, so he thought about shooting to scare them 
away. He considers carrying a firearm normal, as he crosses in front of the municipal 
police station every day where he has never been told anything about carrying a gun. 
Also, this study indicates that for locals it is common and normal to carry, buy, sell and 
hunt with shotguns because they use to shot to scare away animals or trespassers. 
These shotguns are transported on the shoulder, or on their bicycles50, along with 
other tools for farm work. 

According to the anthropological studies, Mr. Gómez showed cultural difference when 
he was compared to the national average culture (NAC), and this is why he cannot be 

                                                                                                                                                               
prosecute a crime, but leaving the case open in case some new elements arise, or to prosecute and 
accuse a person in court if enough proofs has been collected. When this last action happens, the MP 
becomes the accuser. 
49 They took photographs and fingerprints to be identified by the DGPRS. 
50 While I was at the community doing my research, I saw people coming and going all the time with a 
firearm riding their bikes along roads, carrying guns over their shoulder, or attached to the back of their 
bike. Sometimes few of them were carrying a hunted prey.  
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considered socially responsible for carry a firearm. This difference and his indigenous 
background prevented him from understanding that using a firearm is a crime.51 

The expertise and the allegations offered by the defender stated that customs of the 
locals were not taken into consideration by the district judge of the case, which found 
him guilty. The defendant appealed this sentence and the case was sent to the Court 
Unit of the 14th district.  

When reviewing the anthropological survey presented in the process, the Unitary 
Court Judge, in appellation, felt that this expertise study was not valued properly by 
the judge who handled the case previously. Therefore, the arguments presented were 
revaluated and, especially, the anthropological expert studies. This magistrate 
considered that Mr. Gómez was carrying the weapon as an instrument to which he was 
accustomed by tradition, as part of their traditional clothes and it was used to scare 
animals in his parcel. All these elements put Mr. Gómez into a situation of cultural 
difference that hindered him from recognizing if his act was considered a crime by the 
Federal Penal Code or not. Also this magistrate mentioned in the sentence that this 
cultural difference was related to a mental situation named “psychological vice”52 
which stopped him from identifying the indigenous cultural difference as wrong. 53 

The Magistrate of the Court of the 14th Circuit ruled according to anthropological 
expertise that the person was of Mayan origin and cultural differences were presented 
by the circumstances mentioned above. 54 As a result, he annulled the first case on 
                                                      
51 In the file is stated that “ in social anthropology, subscribed by the Experts of the National Institute of 
Indigenous that the defendant belongs to the Maya Ethnic and it is conclusive that his traditions 
observed are the same as those of the same ethnic group with residence in Dzonot Carretero, Tizimín. 
This person shows cultural difference with respect to the average national culture as per it is considered 
socially wrong to carry a weapon or firearm for farming. Also by valuing this cultural difference it is 
impeded the accused to oversee his behavior as wrong. This means that carrying a weapon without 
permits it is part of the Peninsular Maya custom, as it is used to control potential damage to farming and 
activities related to.” 481/2002-A. p. 16. 
52 I will analyze this topic in Chapter 6. 
53 In the case of Mr. Gómez one can read: “I conclude based in the evidence that the author of a typical 
behavior was unaware of this unlawful conduct, by the existence of a cultural difference. The Maya 
ethnic have the wrong knowledge about carrying a firearm as a commonly acceptable behavior. Such 
action is punishable. The evident psychological vice is shown in the social anthropology study. Mr. 
Gómez did not think his arrest was because the shotgun cartridge he used to scare gophers and rabbits 
from the corn crop at his grandfather land. Using all these arguments was emphasized in concatenation 
with other evidence, that it was not recognized the behavior as illegal. "481/2002-A. p. 24-25. 
54 The defendant lawyer said: "In the opinion of the social anthropologists and their study, my client is a 
Maya person. They concluded that his behavior is the same to the one of the Maya people from Dzonot 
Carretero, Tizimín. He shows a cultural difference when compared to the national average culture. This 
national culture in average does not consider this behavior as socially reprehensible for the fact of 
carrying a firearm at field work. "481/2002-A. p.16. 
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March 6, 2002, setting him free of charges. The magistrate also ordered the gun and 
the deposited bail money to be returned to Mr. Gómez. Mr. Gómez says that when he 
was exonerated he felt good because he felt he was right when taking his gun with 
him, as it has been something he has done forever. However, he said he would not be 
showing his shotgun in public or to strangers to avoid future problems. 

 

3.4. Case number two: Mr. Hernández 

The second case is the number 35/2002-B where a person named Mr. Hernández was 
charged for an environmental crime. 

According to my fieldwork, I could determine, Mr. Hernández wears plastic or 
traditional plastic sandals or work boots, a hat for working in the field, long cotton 
pants, and all are white. His food is based on tomato, beans, peppers, squash, and 
seafood, as he lives close to a coastal community. He professes the Catholic faith, is 
baptized, confirmed, and married in the same religion. 

Mr. Hernández lives in the ejido Dzacbó, near El Cuyo, Yucatan. The ejido is located 
about 19km from El Cuyo. To get to this ejido there is a deviation from the main road, 
four kilometers before reaching the town of El Cuyo. There is a section of a one way 
non paved road. Once on this road, it is 10 kilometers to get to the ejido. 

The public transport that goes from the community of El Cuyo, to the ejido, drops and 
picks ups people from one place to another at the beginning of the rustic road, so 
people have to walk 10 kilometers to be picked up. Inhabitants of the ejido walk to 
their land, or bicycle from El Cuyo. Approximately five kilometers from the non paved 
road, there are entrances to private farms and livestock.. 

The ejido is composed of only a few houses, and has electricity and a well which they 
use to water crops and cattle. In the ejido Dzacbó, people are distributed throughout 
all the territory it covers. Each family possesses a parcel. Each parcel is part of a federal 
program named Certification of Land Rights (PROCEDE in Spanish), implemented by 
the Minister of the Agrarian Reform and the National Agrarian Registry. These entities 
promote the division of land which gives each inhabitant of the community a piece of 
land. This program was implemented ten years ago.  

Mr. Hernández owns two houses, the first in the town of El Cuyo and the other in the 
farm land. The house in El Cuyo is located on one of the last streets in the community 
with services electricity, drinking water, but not the others such as paving, telephone 
and drainage. This dwelling is made with block walls and an aluminum roof for 
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housing and another room is made of wooden walls and roofing, for a workshop and a 
storage room for grains. On the day of the interview, I observed him accumulating 
several Chíit palms.  

His house, located on the farm land at ejido Dzacbó, is a three-piece construction built 
with palm branches and wood. This place is used as a storage room and workshop. I 
also observed there were no close neighbors. 

 

 

Table 16. View from El Cuyo, Yucatán.  

 

3.4.1 Mr. Hernández´s offense: accused for trading endangered flora without 
permission  

Mr. Hernández said in an interview in April 2001, that he came to his land in the ejido 
Dzacbó in preparation for burning a hectare of his land and in preparation of planting 
vegetables. The planting system Mr. Hernández uses is a “cut and burn” process. All the 
vegetation over a certain area is burned in order to add nutrients from the ashes.  

As soon as he began the work, he realized there were plenty of palm trees known in 
Maya as Chíit (Thrinax Radiata). These palms are used for traditional brooms used in 
the region. Noticing there was a considerable amount of Chíit and would be a waste to 
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burn it, he decided to cut and sell it with a price of eighty dollars for one thousand 
branches. According to the visual inspection made by the authorities of the Biosphere 
Reserve, Ria Lagartos, the truck of Mr. Hernández contained a total of five thousand 
branches. Thrinax Radiata is specie that is nationally protected by the Official Mexican 
Norm 55 (NOM-ECOL-059-94) "List of species of plants and mushrooms".  

 

 

Table 17. Thrinax radiata Palm tree in El Cuyo, Yucatán.  

Once he cut the branches that day, Mr. Hernández asked a contact for a van to 
transport the palms. They loaded the van and began their journey to the town of 
Tizimín, Yucatán, where palm branches and over thirty brooms could be sold well. On 
leaving the town of El Cuyo, about five in the afternoon, inspectors from the Biosphere 
Reserve Ria Lagartos who were surveying a nearby checkpoint56 asked the driver of the 
vehicle to stop, and they were asked for the permit to transport and manufacture the 
brooms.  

                                                      
55 This NOM is found in Annex II of the Official Mexican Norm or NOM. It is a rule issued by any Mexican 
government institution that complements any law or other regulation. These are usually issued by the 
State Ministers. 
56 The office of the reserve is located at the junction of roads linking the towns of San Felipe, Rio 
Lagartos and Tizimín. Officers monitor traffic of vehicles.  
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Table 18. Office of Biosphere Reserve Ria Lagartos in El Cuyo, Yucatán.  

The Minister of Environment and Natural Resources (SEMARNAT) established the “Rio 
Lagartos Reserve”. Inside this area there are different towns located, such as Rio 
Lagartos. This site is considered to be one of the richest in plants and animal species of 
the Yucatan Peninsula. The territorial extension of the area covers the villages of 
Dzonot Carretero, San Felipe, El Cuyo, Las Coloradas, and Ria Lagartos. Mr. Hernández 
and the driver were taken to the Federal prosecutor’s office in Merida.  

 

 

Table 19. Road where Mr. Hernández was stopped in El Cuyo, Yucatán.  
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The same day, Mr. Hernández and the driver were transferred to the CERESO of Merida, 
Mr. Hernández was charged with an "environmental crime for illegal commerce of 
endangered species”. There, the police opened a file on him. This is a crime established 
in article 420 of the Federal Criminal Code57 (CPF). The driver was released once he 
proved his business was transportation of goods and he was just providing a 
transportation service of palms. 

 

3.4.2 The process 

Once Mr. Hernández was sent to the CERESO of Merida, the next day they allowed him 
to communicate with his family and pay bail of five thousand Mexican pesos 
(approximate $350US). The next day his wife and brother paid the bail; he was set free 
immediately with the condition to go once a week to sign the “book of people in 
process”.  

Throughout the first statement made by Mr. Hernández, the judge realized that he 
spoke principally in the Mayan language. As a result, he decided to request INI to 
provide a translator into this language. Also, he asked this office for an anthropological 
expert to elaborate a study related to the use and exploitation of the Chíit palm for the 
manufacture of brooms and compare him with the NAC.  

In my field trips to Dzonot Carretero, Tizimín I had the opportunity to see large amount 
of guano trees and Chíit palms all over the road and in the plots. Sometimes the 
densities of palms were five or more trees in an area of ten square meters.58 This made 
a of high density pattern of palms per square, let alone, within a large plot of land. Chíit 
palms were cut in the lower part of the tree trunk, while newer leafs were left in the 
center uncut. This means that palms were cut or exploited in a rational manner, so the 
palms could grow faster newer leaves. Some of the palms observed reached three to 
ten meters in height.  

In the record, it’s indicated that the two inspectors of this Biosphere checked the truck, 
where Mr. Hernández was carrying five thousand branches of Chíit palms and thirty-six 
                                                      
57Article 420.- A penalty of one to nine years in prison and the equivalent of three thousand three 
hundred days of fine will be applied to persons who illegally: IV. Undertake any activity for purposes of 
traffic, capture, possession, transport, collection of flora, fauna, endemic, threatened, endangered, or 
subject to special protection or regulated by any international treaty to which Mexico is a party. (Federal 
Criminal Code 2004) 
58 Personal appreciation. 
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brooms made from the same tree. Mr. Hernández stated that in the past he had a 
permit issued by the Ministry of Environment and Natural Resources (SEMARNAT in 
Spanish) in 2001 to exploit the Chíit.  

The exploitation permit was used as evidence for the defense as it was issued by 
SEMARNAT, and authorized the operation of Chíit palm for commercial purposes, 
although it had already expired. This same office had previously issued money loans to 
Mr. Hernández to acquire machinery to produce brooms as part of their social 
programs. Mr. Hernández said in an interview that he received a permit in 2001 and 
SEMARNAT handed him the machine to make brooms, nevertheless he never thought 
the license had expired. Moreover, he thought the permit was a type of a life 
certification that he knew how to make brooms.59  

"The government acts one way and then changes its mind; one day they give 
you a permit to extract Chíit palm to make brooms and the next day they stop 
you and tell you it is forbidden. 60 

 

In February 2004, I went to the offices of the Biosphere Reserve Ria Lagartos in the 
town of Rio Lagartos, Tizimín, since they are monitoring the area of El Cuyo, in order to 
interview the personnel of this reserve. In this institution, I was told that cutting Chíit 
palm is tolerated as long as the request is made in advance and it is intended to build 
houses. However if the request does not include cutting palms for selling brooms, then 
it is not tolerated because it is an economic activity of endangered species. 
Consequently, palm branches can be used to build the roofs of houses, but not to 
make brooms. However, these functionaries projected that to construct a traditional 

                                                      
59 In the year 2010 this permit had a cost of 9,579 Mexican pesos (around 710USD$). The name of the 
procedure is "SEMARNAT-03-58-B Approval of Forest Biological Resource Collection". It is issued for a 
period of two years which can be renewed when the first period is over. 
<http://www.cofemertramites.gob.mx/intranet/co_dialog_PublishedTramite.asp?coNodes=996881&nu
m_modalidad=2> 02 July 2010.  
60 The Magistrate said: “I conclude that the behavior displayed by the person is not punishable. Given 
the various circumstances such as his belonging to a Maya ethnic group where it is acceptable to exploit 
in any way the natural resources. Also his no  education background and the lack of speaking Spanish 
The transportation of palm branches of Chíit elsewhere for its preparation to sale, was also justified, 
since previously was issued a permit to transport a shipment of eight thousand leafs of palm to the city 
of Valladolid, Yucatán, which permit Mr. Hernández considered as valid. As it was argued by the defense 
the authority gave Mr. Hernández machinery for the production of palm brooms. ". 35/2002-B p. 35-36. 
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house of four by four meters in the region of El Cuyo requires more than three 
thousand palm branches.61 

The sentence of Mr. Hernández was analyzed at the Unitary Court under the 
consideration of cultural differences and all aspects related, such as, his comparison 
with the NAC, the custom of cutting Chíit palm for construction, and the making of 
brooms. The magistrate stated this comparison was reinforced by the permission sheet 
issued by the SEMARNAT which gave him the permit to use the Chíit palm to sell and 
to make brooms. 

In the final statement, issued on February 25, 2002, the Unit Court Magistrate decided 
Mr. Hernández was innocent of the crimes, ordered the recovery of the palms 
previously confiscated, and the return of the money deposited for the bail. When Mr. 
Hernández received the news, he was in El Cuyo; two days later, he traveled to Merida, 
to recover the palms that had been seized to make brooms. He sold all the palms in 
order recover a portion of all monies spent on his criminal case. 

 

3.5 Case number Three: Mr. López 

The third case is the number 55/2001 where a person named Mr. López was charged 
for a violation of the law for transportation of firearms and explosives. 

Mr. López lives in the town of Telchaquillo, county of Tecoh, Yucatán. He is married, 
fifty-three years old, and currently is engaged in the sale of beer. He has previously 
combined the activities of making wells and working his land. He is Catholic and 
studied up to fifth grade. In the interview he stated he belonged to the Maya ethnic 
group. 

Mr. López wears plastic sandals or boots, Guayabera (the traditional outfit of Yucatan), 
and white t-shirts. His food is based of tomatoes, beans, peppers, squash, and corn, 
among others. He is a baptized Catholic, confirmed and married by this same church. 

                                                      
61 "We support the local population with the Chíit and the guano. When someone approaches us and 
asks us a few palms to rebuild their house or something like that, we tell them where they can cut palms. 
We allow this action under to collaborate with them. However it is not always possible to give this 
permission to the entire town if we considered that to make a room four by four meters, I will take you 
more than 3,000 palm branches. From a large tree can sometimes take about 10 palm branches  without 
damage, but many times people cut it all and destroy it. Besides the problem with the Chíit, unlike the 
palm of guano, is that once you slice it, the Chíit, does not grow any longer and dies, so this palm does 
not comes back. You might need one hundred palm trees to cut, which can result damaging to 
endangered species, according to the official Mexican norm. “Interview with the manager of the 
Biosphere Reserve Ria Lagartos.” February 12, 2004.  
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Also, he stated that now, he and his family run a liquor sale store in the town which 
gives him a bit of a bad reputation.  

 

Table 20. Municipality of Kimbilá, Yucatán.  

 

The town of Telchaquillo, Tecoh, Yucatán, is located 40 km. from the city of Merida. It 
has an approximate population of 1500 inhabitants. The educational service offers 
secondary, primary, and kindergarten schools. The population has electricity, water, 
and telephone services.  
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Table 21. Kimbilá, Yucatán.  

 

The home of Mr. López consists of three pieces made of stone blocks. On the front of 
the house, he installed an agency serving beer with his wife. He has lived in the village 
all his life and has dedicated part of his life to the excavation of wells, but now, he also 
works in the beer business. 

 

Table 22. Man from Kimbilá, Yucatán with a traditional firearm.  

 

Mr. López said in an interview that he was engaged in the development of a well in the 
town of Pentuyub where he was hired by an engineer he knew. The day he decided to 
make the well, August 23, 2001, he took the bus to transport the explosive material 
and along the way was an army checkpoint. The soldiers searched the bus and 
identified him as the owner of two sacks of explosive powder.62 The military just asked 
-who’s the owner of these explosives? And He said: Mine. When they found the bags, 

                                                      
62 The record states: “The common name of this substance is Mexamón. To detonate, it is necessary to 
prepare it in a tube called “sausage”, along with a detonator and a fuse. It is a mixture of ammonium 
nitrate named “ANFO Ammonium Nitrate Fuel Oil” mixed with fuel oil, the substance is also known with 
the name of Mexamón or ANFO. The test substance is likely to explode when in contact with direct heat. 
Ammonium nitrate has a melting point of one hundred and sixty nine point six degrees Celsius, and 
Diesel has a boiling point of one hundred and eighty to three hundred and fifty degrees Celsius. 
"55/2001. p. 14-16.  
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they took him to the public prosecutor´s office.63 Mr. López was transported to the city 
of Merida the next day, where he was accused by the Federal Prosecutor Office (MPF) 
for the crime of “illegal transport of explosives”. He was immediately sent to the 
CERESO in Merida where the police opened a file on him. 

 

3.5.1 Crime for which Mr. López was accused: illicit transportation of explosives  

The crime of “illicit transportation of explosives” is sanctioned by the Article 86 of the 
Federal law of weapons and explosives. 64  

Article 86.- "Will be imposed three months to three years imprisonment and two to 
two hundred days fine, who, without the respective permit: 

1. Buys explosives, and 

2. Transports, repairs, transforms, stores explosives or make plans for all those 
actions." 

This law punishes the possession of an explosive as well as its transportation. 

 

3.5.2 The process 

Once Mr. López was arrested and moved to Merida, he was immediately charged with 
the crime of illicit transportation of explosives. At the same time, he received a defense 
lawyer who asked for bail. The bail was settled on five thousand Mexican pesos 
($350USD) and it was paid on the second day by his wife. When he was free, he was 
asked by the judge, to return to court once a week to sign the “book of people in 
process”. 

The defense strategy alleged that for the last twenty years Mr. López had the usual job, 
of traditional well-drilling, and in fact, all the town has been characterized with the use 
of traditional wells and there are still people who work on that. To verify this, the judge 

                                                      
63 Mr. López said his arrest was because "someone put him a trap"; it means someone accused him and 
talked to the police, due to the fact that not everyone likes the beer agency he manages.  
64 Federal Law on Weapons and Explosives. 2004. 
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requested an anthropological survey of the Delegation Yucatan INI. The delegation 
asked the director of the legal department to work on it.65  

The study mentioned that Mr. López belongs to the ethnic Maya Peninsular group as 
his customs, lifestyle, and predominant spoken language, are the same of the Maya 
people of the area. As for his profession, he has been drilling wells for over 25 years 
which is an activity that he learned from his father when he was a child. 

 

  

Table 23. Man from Kimbilá, Yucatán with a traditional firearm.  

 

The anthropological expert state Mr. López had a different culture when compared to 
the “national average culture” (NAC). All his life, he has lived in an area where the 
traditional Maya system has not considered the act of buying, or transporting, 

                                                      
65 In fact, anthropological surveys of the four cases analyzed were prepared by the staff of the Legal 
Department of CDI. The Legal Department of the CDI had three members: one director and two 
assistants. All of the three had a LL.M. degree in law and are speakers of the Mayan language. No one 
had training in anthropology.  
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explosive-related objects to build wells as socially reprehensible or illegal. The activity 
of digging wells for water is considered socially acceptable as an honest way of living.66  

Traditional wells are those that are drilled by hand, and not by machinery, to break 
stones that cannot be lifted with the help of two or more persons. Drillers place 
dynamite to break the limestone "laja"67 and continue to make the well deeper to find 
water. 

I observed, while I was in the community, that many people were engaged in making 
traditional wells and, most of them, for personal use on their land or in their plots. 
Therefore, it's a common necessity to get the tools and materials together in order to 
make them.68  

The judge pointed out that because of the customs of his community, Mr. López 
couldn’t discern the implications of using explosives as an activity sanctioned by the 
Federal Penal Code.69 

The district judge based his decision on the arguments of the anthropology study 
delivered by the INI which accepted the indigenous status of Mr. López. Then his 
indigenous status was identified as the element that caused an invincible mistake 
because of cultural differences. As a result, his conduct was not considered unlawful 
and a decision was issued to release Mr. López as he was innocent. This process was 
completed on September 11, 2002.70  

                                                      
66 The anthropological expert study stated Mr. López belongs to the Maya group; the customs, lifestyle 
and language used were the same as those existing in the Maya Peninsular group who lived in the 
community of Telchaquillo, Tecoh. It was also observed a cultural difference between the culture of the 
Mr. López and the national average culture. This cultural difference brings the accused to not 
considering as socially reprehensible or illegal the act of acquiring and transporting explosives and 
explosive-related objects to build wells, as this activity was acceptable and honest within their ethnicity. 
The circumstances above related, prevented the accused from estimating his behavior based in carrying 
two bags of mexamón to dig a well in the town of Pentuyub.” 55/2001 p. 12-13.  
67 Mayan name for a limestone rock-type, very hard as it is easy to find in the Yucatan Peninsula.  
68  In fact dynamite is still used, although new diggers prefer machines because they are more 
comfortable and takes less work. The problem is that not everybody has or can get one because it is 
expensive. Interview with a traditional well-digger. February 10, 2004 
69 The Maya of this region do not consider as socially reprehensible, or wrongful the act of acquiring and 
transporting explosives to build a well, and equally it is socially acceptable and honest in his ethnic 
group to dig wells as a job among the Maya. The use and practice of excavating and drilling wells and 
using explosives are due to the hard ground limestone of the Yucatan Peninsula.” 55/2001 p. 35-36. 
70 "Stating that the accused was part of the indigenous town of Telchaquillo, Tecoh, Yucatán, where 
people are recognized to practice digging activity of making wells. This activity requires the purchasing 
and transportation of explosives. The community perceives this activity as a normal activity of the 
individuals. The behavior is found not blameworthy, nor considers Mr. López with reprehensible 
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3.6 Case number four: Mr. Perez 

The fourth case is Mr. Perez´s. This person does not have a police record or any other 
form of past crime. The IFDP record books record an isolated reference to a case of 
carrying firearms without a license. A person, named Mr. Perez, was hired to come to 
the city of Merida to care for a small ranch outside the city. On the night of August 13, 
1999 he had a discussion with a neighbor while he was drunk. He started to throw 
stones at the window of this neighbor and shouting insults. The neighbor saw him 
carrying a gun behind his back; she was frightened and called the police who arrested 
him.71  

During my interview, I noticed Mr. Perez speaks the Maya language. Also, his parents 
spoke to him in that language, while, as a child, he learned some Spanish. Mr. Perez 
wears cowboy boots, jeans, and white shirts with long sleeves to protect him from the 
sun. His diet is based on the traditional elements of the Yucatan diet, consisting of 
tomatoes, peppers, squash, corn, beans, and other products. He is a baptized and 
confirmed Catholic. 

In my dialogue, Mr. Perez said, he thought he was arrested because he had insulted his 
neighbor, however never considered the fact he was carrying a weapon. Carrying 
weapons was not something forbidden in the town, as anybody from the community 
could carry a weapon and go in and out of town at the sight of the municipal police 
without ever being arrested. His judicial process was number 33/99. 

 

3.6.1 The process 

Because there are no official data about the process other than the assertion of the 
judge who handled the case, (as in the other three cases already discussed), I am 
including this transcription from the interview with Mr. Perez where he describes his 
process: 

“Yes, one time I was caught. That day I was having drinks, I was walking outside 
the ranch where I worked and saw my female neighbor. I had a romantic 
interest on her and wanted to talk with her. When I knocked at her door she 

                                                                                                                                                               
conduct. Such evidence demonstrates that Mr. López is culturally different from national average 
culture, and belongs to the ethnic Maya. He is a resident of the town of Telchaquillo, Tecoh, Yucatán, he 
and the community, do not considered socially reprehensible or wrongful the act of acquiring or 
transporting explosives for excavation making wells and the office of a well-digger.” 55/2001 p.37 - 38. 
71 Of which I have already explained the circumstances. 
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didn’t answer so I get mad and threw some stones to her window. A few 
minutes later the police came and made me a lot of question about the gun I 
had on my shoulder the one I always carry with me because of my job in the 
ranch.  

They asked me if the gun was mine, and I told them that I had it long ago, as a 
gift from my dad. They said that I was threatening my neighbor because I yelled 
and insulted at her, although I was never going to shoot her. I simply always 
carry my gun everywhere I go when I work, I did not know if I was every caught 
by the police I was going to be punish for carrying a gun. I never had problems 
here in Kimbilá, I always say hi to the police and they greet you. I just remember 
that one day, the commissioner of the town asked us stop hunting because 
there it was problematic.72 

In prison, no one speaks Maya, the judicial process is done in Spanish, and I do 
not understand, things are very difficult because there is no Mayan language. 
Two days later came the INI, and they told me that the judge said he would help 
me. Now I understand why the judicial process begun. I told the judge several 
times that I can have a gun here and nothing ever happens, I asked why in 
Merida was considered as a punishment? I thought the fact of carrying a gun it 
was consider the same everywhere. 

That day the police came to the community and asked the people if they had 
seen other people with guns, one of the police members was from Kimbilá, and 
he knew about carrying guns and he told the judge, that carrying guns it was a 
normal behavior here in the town of Kimbilá.  

Here in jail everything it is very bad and ugly, you eat poorly, do not see your 
family, because they do not have money to go see you, you do not talk to many, 
except with those who speak Maya.  

I was only five days in there, I did suffer, nevertheless thanks to the government 
people who took me out of there. We had to pay a bail, and then sign every 
week in the office, I put ink in my finger to print my finger on a paper, as I do 

                                                      
72 Mr. Perez quotes in 2003 a group of people went hunting in the area. And one of them realized that 
when a person he knew fired a shot, a person fell a few meters further. The shooter ran out and 
surrendered himself to the local police. He was put in detention while they started an investigation of 
the crime, they. But when they went to look for the body they realize that no one had been shot. When 
they did the autopsy the body revealed he died of a heart attack.  

The authorities decided not to make any charges and set this person free because the cause of death 
was not his shooting. The municipal commissioner convened a meeting in which hunters were warned 
to stop such activity until it is summer or autumn to allow the pregnant deer to give birth and the herd 
of animals that people usually hunt to recover.  
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not do well my signature and I take long writing in it. A lawyer told me things in 
Maya and asked him what was happening because I could not go home; he said 
it was because of my gun.  

But I explained to him that my dad gave it to me and that was nothing bad 
about it, he said that in Merida carrying weapons was forbidden and told him I 
did not know that. I thought it was for insulting my neighbor was the problem. 
However I already asked her for forgiveness and even doing that they (the 
police) would not let me out”. 

He lastly added “I had to pay money to get out, like five thousand pesos. I asked 
my brothers for it and took some money I had saved so because I had recently 
sold a heifer, but what if you do not have it? They let you in jail for a while.”73 

The family of Mr. Perez paid the bail money which enabled him to get released and 
face the process in liberty. The release document stated that the gun and bail money 
would be returned to Mr. Perez. 

 

 

                                                      
73 Interview with Mr. Perez. 20 February 2005. 




