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Chapter 6 

Cultural difference in federal criminal justice  

 

Chapter six deals with the cultural defense practice in federal courts in 
the 3 states of Yucatan, How is the existence of a relevant cultural 
difference assessed in the criminal justice system? How is the existence 
of this difference proven through the anthropological expert studies? 
The conclusion is that in this cultural defense practice as a matter of 
fact a hidden notion is played out. Through the way cultural defense is 
legally approached and formulated and, particularly, proven, it turns 
out that the indigenous person is perceived as culturally backward and 
therefore standing outside the so called average national Mexican 
society.  

 

6.1 Cultural difference and cultural backwardness 

In chapter 3 I discussed the ways in which federal criminal judges’ deal with 
indigenous persons accused of having committed an act forbidden in national law but 
common custom in their Mayan community. In such situations the judge may invoke 
an anthropological expert to establish if the accused is culturally different from what is 
called the national average culture (cultura media nacional, in Spanish) .Below I hope 
to show that this in effect means, that an accused person showing this cultural 
difference is perceived as a culturally backward person who is irresistibly hindered in 
realizing that this behavior is unlawful. He is therefore acquitted and set free. A key 
role in this way of taking the quality of indigenous into account in criminal cases falls 
upon the anthropological expert. This chapter is dedicated to the way the expert 
comes - or is forced to come- to conclusions about the cultural difference of the 
accused and how this stigmatizes him.  
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6.2. The expert anthropological studies 

Conflicts that arise between two normative systems and the questions that come up 
about the differences between the two cultures are solved through the development 
of specialized studies in anthropology later named anthropological expert studies. In 
this regard, Esther Sánchez, a Colombian anthropologist, states that: 

“In general, the cultural and normative conflicts that arise in a multicultural 
nation are not necessarily explicable or comprehensible. There are few people 
inside, and outside the community, which know the reasons or justifications for 
these practices and be able to explain them. These traditions, evident in 
practices and customs, are often questioned when they come into contact with 
another society ... these are “signs” that need to be examined and defined as 
legally acceptable or not by jurisdictional authorities ... … whom do not 
necessarily participate of these justifications within an specific society. Under 
this circumstances conflicts require “a translation” under schemes and cognitive 
referents of the culture itself from which they emerge, with the object of giving 
meaning to what they really express or want to say (Sánchez, 2006: 69). 

Expert anthropological studies in Mexico are based on Article 220bis of the Federal 
Criminal Procedure Code, which states: 

“When the accused belongs to an indigenous ethnic group, (the judge) will 
procure to use expert studies so as to gain a deeper understanding of the 
personality of the accused and to establish his cultural difference compared to 
the national average culture. In proceedings involving individuals who claim to 
be indigenous, the judge shall consider him as indigenous. In case the judge 
has doubts about it or questions are raised in court he shall request the 
community authority for any record that certifies that the accused belongs to a 
particular people or community.” 

Article CFPP 220bis, only requires an "expert study", but in the cases studied, the judge 
always asked for an expert in anthropology as this is the discipline dealing with 
indigenous issues.111  

According to Esther Sánchez, an expert anthropological study can be defined as a 
procedure which  

"... Does not seek to simply translate, teach, or compare the functioning of a 
culture so as to get a better understanding of the situation. Its true value it is to 

                                                      
111 Opinion given for a federal judge in interview. February 10th 2004. 



[Chapter 6 : Cultural difference in federal criminal justice in Quintana Roo]  

 

| 155  

confront two types of knowledge: one from the judge and one from the expert, 
who sometimes in open dissent, are searching for knowledge in a situation 
where domains of knowledge are antagonistic because of differences of power 
and of political position .” (Sánchez 1992: 22) 

The expert struggles to act as a translator between the two legal systems (the state 
and the indigenous) in order to apprehend the underlying reasons of the incriminated 
act or the form in which such behavior is performed. As Sánchez says: “this process of 
translation requires this behavior to be decoded by applying the cognitive schemes of 
the culture from which it emerges, in order to really grasp the meaning of what it 
expresses.” (Sánchez 2006: 69) 

Yuri Escalante, former director of the Program of Legal Anthropology of the National 
Indigenous Institute, defines the task of the expert as an attempt to respond the 
challenges of building a pluralistic justice, 

"The goal of the expert anthropological study, as evidence in court 
proceedings, is not to demonstrate marginalization, ignorance, or cultural 
backwardness, but to promote the recognition of cultural difference in courts. 
The process is made by using concepts that emerge from anthropological 
analysis, which can be used as a bridge to convey the peculiarities from one 
culture to another. This is an attempt to provide cultural translation. "(Escalante 
2002: 5) 

In practice, however, in the federal courts, the expert is not allowed to really engage in 
cultural translation. The law asks him only to determine whether the person being 
judged a) belongs to an indigenous group or not, by comparing his culture with the 
national average culture (NAC) b) possesses the characteristics of an indigenous 
person, and c) acted in a way that the community recognized as normal custom. These 
conclusions then may lead the judge to find that the accused is culturally backward 
and incurably unaware that his act is unlawful and punishable under official Mexican 
law.  

 

6.3. The cultural difference in the federal cases  

In the files I investigated, the judges released the indigenous suspects by arguing he 
showed “cultural difference”. These differences are demonstrated through a process of 
comparison of the indigenous culture of the accused with the Mexican national 
average culture (NAC) Cultural difference is determined using a process of comparison 
that excludes the indigenous person from what is considered Mexican or national. The 
process of comparison confronts the two Mexicos I mentioned in the introduction of 
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this book, the “imaginary” and the “deep” Mexico. An expert belongs to an office of the 
federal government and therefore represents the imaginary Mexico, while the person 
who is judged and presumably indigenous, represents the deep Mexico. The 
characteristics of the dominant culture are used to qualify the indigenous culture. The 
imaginary Mexico is the parameter to measure any of the other groups found in the 
country. In other words, the indigenous accused is defined as another by contrasting 
him with the NAC based on what the imaginary Mexico thinks are the characteristics of 
the “deep Mexico”. Imaginary Mexico, establishes the characteristics and an image of 
deep Mexico by determining how it looks like and which its own characteristics are. A 
single culture (the dominant one, the culture of the imaginary Mexico) measures more 
than sixty ethnic groups in Mexico. One may interpret this maneuver as a typical one 
sided way of “understanding” the other (indigenous) cultures. This refusal, sanctioned 
by official law, of really to grasp the lifeways and culture of local communities, is an 
example how the dominant groups in society maintain a superior position. This could 
be qualified as a hegemonic move. All the institutions that are involved in these 
criminal processes, such as the IFDP, CDI, DGPRS, and the judges are indeed using this 
way of coming to grips with the specific aspects of the indigenous world by comparing 
the personality of the accused with the NAC.  

A former director of the Legal Department of the CDI Yucatan Office points out 

"When judges ask for an expert anthropological study, they start to inquire 
questions, like: does the person have a cultural difference when compared to 
the NAC? This is something the judges are never going to get out of their 
minds. It is something they always bring up. Another question is: can the expert 
say whether or not this cultural difference can stop the person in an 
insurmountable way from seeing his conduct as illegal? Or for example, is the 
Chaka112 tree used in Mayan communities for construction? Is it common to cut 
it among the Mayas?113 

He also said that the way judges ask or made their request for an expert 
anthropological study is a "terrible mistake" because it is a way to exclude the 
indigenous person, whereas the anthropologist should rather indicate whether the 
person is included within one of the country's indigenous groups.114  

In an interview in respect to cultural difference, a judge himself uttered the same 
criticism: 

                                                      
112 A tree of the area usually used to extract wood.  
113 Interview with the General attorney of the INI Yucatan Office. August 22, 2003. 
114 Ídem.  
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"It is very complicated to give an opinion defining national culture or average 
culture, because if we were talking about a level of education, then we could 
just say for example that the average level of education in the area is high 
school and just divide the number of years studied by two. I think this 
approximation would be strengthened if we use the legal formula to find out 
about cultural difference by establishing whether a person belongs to an ethnic 
group or not, and to find out what practices do exist there, what the worldview 
is the person is involved in. The main thing is to distinguish and get to know the 
various cultures in their typical features. That is what the Constitution wants 
when it affirms the pluricultural composition of the nation.115  

 

Lawyers of the CDI Yucatán office, who led the defense of some the cases analyzed, 
said they comprehend culture as a "style of being, of doing and thinking as well as a 
complex of works and institutions."116 

As we have seen, in the interviews with the IFDP, CDI, DGPRS, judges and lawyers, 
these officials reduce or are forced to reduce the concept of National Average Culture 
to an “expression that refers to a mathematical equation meant to obtain the midpoint 
of the sum of the characters and qualities considered as Mexican.” (Herrera 2010: 70) 

Thereupon cultural difference is established as the outcome of comparing the 
elements of the culture the imaginary Mexico defines as its own with the elements that 
imaginary Mexico assumes deep Mexico possesses. In the next paragraph I want to 
graphically express this procedure 

 

                                                      
115 In an interview with a federal judge he states that “perhaps the rulers didn’t want to talk of 
multiculturalism or pluriculturality because what they do not want the disintegration of the state, a very 
sensitive topic.  The recognition of multiculturalism in a broad sense is abhorred by them. Now what 
about the cultural backwardness, for instance related to the level of education.  A good academic effort 
would distinguish culture from academic instruction. In the end, the spirit of the new constitutional 
framework is the recognition of cultural diversity. Are the anthropological expert studies instruments 
used for this cultural recognition? Yes, they are, as there is a need to prove in a criminal procedure all 
what a person says. But I believe one would have to establish the belonging to an ethnic group 
following the path the constitution indicates. At the constitutional level, there are no special 
requirements for a person to prove that he belongs to an indigenous community, his own declaration to 
that effect is enough. An expert study makes the judge aware of the different cultures that impact on 
the different perceptions regarding lawful or unlawful behavior; this is the crucial element of the expert 
studies." Interview with a federal judge. February 10, 2004 
116 Interview with the General attorney of the CDI Yucatan Office. August 22, 2003. 



 [Unveiling the face of diversity] 

 

158 |  

6.4. The process of comparison in expert anthropological studies between the 
NAC and the culture of the person judged 

The process of comparison can be illustrated in the following charts. The figure marked 
with the letter "A" represents the NAC. The figure marked with the letter "B", with 
dotted lines, indicates the culture of the person who is being prosecuted. 

 

 

Chart 1: Representation of the NAC and the culture of the compared person 

 

When comparing the two cultures, the NAC with the culture of the person who is in a 
judicial process (subject to the process of comparison using the anthropological expert 
study), may result in the following possibilities: 

“1. The cultures compared are the same or largely similar. In this case the person is 
Mexican. 

2. The cultures compared are quite similar in most of their elements. In this case the 
person is Mexican. 

3. The cultures compared have some similarities only in a few elements. In this case the 
person could be considered as Mexican. 

4. The cultures compared are not similar in the elements analyzed. In this case the 
person is indigenous or a foreigner. The person is not Mexican.” (Herrera 2010: 73 - 74) 
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These options can be represented graphically as follows.  

1. - That the cultures compared, are wholly or largely similar, in which case the person 
is Mexican or a national. (Herrera 2010: 74) 

 

 

Chart 2: The cultures compared are wholly or largely similar  

 

The second possibility is that the cultures compared are similar in almost all their 
elements. In this case, the person is Mexican, even if they don´t exhibit identical 
characteristics of what is called “Mexican”. In this case, the culture of the person 
brought to trial, is considered Mexican. (Herrera 2010: 75) 

 

Chart 3.- The cultures compared are similar in almost all their elements. 
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The third possibility is that the compared cultures are similar only in some elements. In 
this option the person is still Mexican. (Herrera 2010: 76) 

 

 

Chart 4.- The cultures compared, are similar only in some elements. In this case 
the person could be considered as Mexican. 

 

The fourth result is that the compared cultures have no contact points. In this case, the 
compared person is indigenous. (Herrera 2010: 77) 

 

 

Chart 5.- The cultures compared are not similar in the elements compared. In this 
case, the person is indigenous or a foreigner. The person is not Mexican. 
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Article 220bis of the CFPP asks to determine if a person is indigenous or not, while 
excluding the individual of what is considered “Mexican”. See the chart above. The 
same result it is obtained if we compare a foreigner with the Mexican NAC. (Herrera 
2010: 78) 

 

 

Chart 6: Comparison of the Mexican NAC culture with a foreign culture 

 

In this sense, according to Article 220bis, the indigenous would enjoy a similar status 
as a foreigner. Thus, we note that the imaginary Mexico excludes the indigenous, or 
the “other”, from what is regard as Mexican. Consequently, the Mexican judicial 
system, after the process of comparison, determines that the person is indigenous. 
Paradoxically, he is excluded because he does not have “Mexican” characteristics. 

 

6.5. A last look at the files 

Both the comparison and the way judges came to the conclusion that the accused is 
culturally backward will be illustrated once again by exploring the files. 

In different cases the expert anthropology study determined the person, as culturally 
backward. For example, in the case of Mr. Hernández, the application made by the 
court to the CDI, asked whether the person belonged to the Maya ethnic group and 
compare him against the NAC. Similarly, in the case of Mr. Gómez, the judge used the 
expert anthropological opinion to demonstrate, first, that Mr. Gómez belonged to the 
Mayan ethnic group and, second, that as a member of that indigenous community, he 
exhibited sufficient cultural difference in comparison to the NAC, which 
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insurmountably prevented him from believing that his act of carrying a firearm was 
socially reprehensible.117  

In another case, the judge said at the time of the assessment of the expert 
anthropological study, that a Mr. López was part of the Yucatecan Mayan ethnic group 
and that his action was accepted by the community because the development of wells 
is a traditional regional activity, which includes the work of well diggers.118  

 

6.5.1. Determining the status of indigenous people as a result of comparing a 
person´s cultural situation against the NAC 

In the files of Mr. Gómez, Mr. López, and Mr. Hernández, the judge asked the INI to tell 
if the person belonged to the Mayan ethnic group and if his habits were accepted or 
not as valid through the process of comparison with the NAC. 

Mr. Gómez said that he was arrested inside his land located on the main street of the 
town of Dzonot Carretero. However, with good faith, he decided to go when he 
received the assurance to be quickly released with just a fine if he stated in his opening 
statement in court that he was arrested while he was walking on the main street of the 
town. In addition, he was promised assistance in returning to his home town. This is 
credible, considering his indigenous status and his cultural difference when compared 
against the NAC.  

The soldiers told Mr. Gómez that carrying a firearm was forbidden (they never asked 
for a permit) and that he had to accompany them to the nearest military base. Mr. 
Gómez also mentioned he was afraid they were going kidnap him in order to remove 
his entrails. 119 

                                                      
117 The file of Mr. Hernández says: "During the procedure, the defender of the accused offered as 
evidence, an expert study on social anthropology and a socioeconomic study in order to prove that the 
person belongs to the Maya ethnic group and as a member of the indigenous community, showed a 
large cultural difference in relationship to NAC, that prevented him in an insurmountable way to 
perceive as socially reprehensible the act of carrying a gun for field work and to care for his land." 
35/2002-B. p. 22. 
118 "With such evidence it is demonstrate that Mr. López is culturally different from the NAC, and that he 
belongs to the indigenous Maya group, and as a resident member of the town of Telchaquillo, Tecoh 
Municipality, Yucatán, both he and the community do not consider as socially reprehensible or wrongful 
the act of acquiring or transporting explosives for the job of well-digger." 55/2001 p. 37-38. 
119 "At the time of his arrest he thought they were going to kidnap him to sell his organs when he was 
arrested. At the beginning he did not realize he was stopped because of the shotgun he had, to scare 
gophers and rabbits from the corn crop of his grandfather." 481/2002-A. p. 25 
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The same circumstance happened in the case of Mr. López, where the judge also 
issued a judgment in which he mentions a similar cultural factor.120 In the case of Mr. 
Hernández, the judge made a request to the INI to determine if the person was 
indigenous when compared with the NAC and to determine whether the activity of, 
cutting Chíit palms in the town of El Cuyo was acceptable or not.  

In all these cases the indigenous status of a person comes from the process of 
comparing the person´s culture against the NAC.  

 

6.6 Expert anthropological studies in federal cases 

Returning to the expert, the main point I want to make is the very restrictive character 
of the legal mandate to take a person’s indigenous identity into account in criminal 
proceedings. There is a vast difference between asking in court whether or not the 
accused is culturally different or asking whether or not the person belongs to a 
particular group and what qualities of life has over there and what meaning his specific 
acts carry. In this second way of asking questions to the expert one could avoid the 
process of comparison, and avoid using the term “NAC” in the trials. The expert 
anthropological study should relate first to the ethnic characteristics of the group to 
which the person belongs to and then establish and identify if and how local living 
traditions and practices are related to the act or omission under trial. In this way 
cultures are taken seriously, the accused is not declared mentally retarded; his culture 
is perceived as a quality of a group which in principle is recognized legally as different 
but having equal value in the whole complex of the society. In this way an indigenous 
should not be excluded from the Mexican culture, but included. It is however true that 
to really promote such respect for all Mexico’s cultures at least in the legal realm, it 
would be necessary to officially provide for such peoples and communities to 
administer their own justice. State judges under such a system are not competent any 
more to judge persons as we have analyzed examples of them in the cases. 

Within the present system the role of the expert is important. The experts report is a 
vital part of the mechanism to obtain the release of indigenous suspects., But in the 
present system it is an ambiguous strategy as the experts find themselves clamped 
down to a mission impossible. I give some examples.  

                                                      
120 "... it can be seen that Mr. López, "El Tornillo "belongs to the Mayan indigenous ethnic group, that the 
customs, lifestyles and language he uses ... are typical of the people of this group... that the cultural 
differences that exist between the defendant and the National Average Culture (NAC)... it also 
concluded that cultural differences prevented the accused in an insurmountable way to estimate his 
behavior as illegal.... it is demonstrated that Mr. López is culturally different from the National Average 
Culture (NAC). (55/2001 35-39) 
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When evidence is taken into court, the expert is restricted primarily to what the law 
indicates and what it requests him to do. A few questions arose from this: what kind of 
expert should do the job? And what kind of study should be delivered? 

As I mentioned in the methodology section, I had the opportunity to write an expert 
anthropological study which allowed me to explore the way it becomes a part of the 
whole procedure. In this occasion I had the chance to develop my own methodology; 
the court didn’t interfere with it. However, the expert is legally and technically limited 
to what is prescribed by law and what has been asked by the judge. Transgressing 
these limits might lead to invalidation of the report on request of any of the parties or 
by the judge alone. That is, if I was requested to make a study to determine if the 
person is indigenous or not, and I thereupon would have presented a study into the 
question whether or not the traditions of the person were accepted behavior in their 
community, that study could be invalidated because it would not conform to what was 
requested. 

The expert is also limited by the time allotted to complete the study and the time 
judges have to study the report. The judge imposes a maximum time to complete the 
study. In the case in which I participated I was given two weeks to do it. The other 
restriction, judicial time, refers to how much time the judge has to study it. It is not 
appropriate to write a vast document because the judge won’t have the enough time 
to read it. It has to be delivered in an adequate size in order to be taken seriously. How 
can I do a proper cultural interpretation under the severe restrictions of what article 
220bis CFPP defines as the questions to be answered? In my case, I found a solution by 
avoiding as far as feasible the inadequate legal language.  

The study had to be delivered in 15 days. Is this enough time to determine whether a 
person is indigenous or not? Is it enough time to probe and discover if the conduct is 
accepted or not? Is it enough to get to know the specific lifeways, worldviews and 
culture of the community involved? Another problem resides in the costs of the 
expert’s, travel and expenses arising from the study, who has to pay for it? 

My personal experience, albeit modest, confirms the very restrictive character of the 
federal system as a step towards a pluricultural reconstruction of the Mexican legal 
order.  

 

6.7 The prospects of recognition of pluriculturality  

Let me conclude from this chapter that the method used in the federal justice system 
to recognize the existence of indigenous peoples and their cultures also in legal 
matters, is seriously flawed. Recognition is restricted to a comparison with an 
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imaginary concept of national average culture that puts indigenous culture outside 
“the nation” and pictures indigenousness only as a kind of mental defect of the 
individual. Moreover, the legal mandate to facilitate these communities to administer 
their own forms of justice is commonly practiced as opposed to abide to federal law.  

This is confirmed by Hector Ortiz, who conducted a study of case files handled by the 
INI in 2001, and concludes: 

"From the data obtained from the study of records of the INI, it seems there is 
not significant progress in the last ten years in terms of recognition from the 
judges, not even as a trend." (Ortiz 2004)  

 

However even under this not so positive description already mentioned, it does not 
mean there has not been created some spaces related with the admission of 
multiculturality. As mentioned in chapter 1, some states have been implementing 
indigenous justice systems (state oriented) such as the one from Quintana Roo, but all 
of them are always supervised by state officials. Also, the reforms of the state 
constitutions and laws are still in discussion after more than fifteen years to admit 
cultural differences, the existence of indigenous and minorities groups and their 
traditional systems of justice. The road to multiculturality in at least Mexico’s official 
legal orders is still a long and twisted one.  

As mentioned before in chapter 1, article 220bis of the CFPP result of signing the ILO 
Convention 169 and the recognition of Mexico as multicultural. This article was copied 
by the procedural criminal codes of Yucatan:  

Article 154.- "When the accused belongs to an indigenous ethnic group, (the 
judge) will procure to use expert studies so as to gain a deeper understanding 
of the personality of the accused and to establish his cultural difference 
compared to the national average culture. In proceedings involving individuals 
who claim to be indigenous, the judge shall consider him as indigenous. In case 
the judge has doubts about it or questions are raised in court he shall request 
the community authorities for any record that certifies that the accused 
belongs to a particular people or community. " 

The state of Quintana Roo used article 220bis to apply procedural criminal code except 
they chose to refine it so that it reads,  

Article 152.- "When the accused belongs to an indigenous ethnic group, it will 
be mandatory (for the judge) to use expert studies on sociology and 
anthropology so as to gain a deeper understanding of the personality of the 
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accused and to establish his cultural difference compared to the regional 
average culture." 

 

Here, the state of Quintana Roo, changed the National Average Culture (NAC) for a 
concept named Regional Average Culture (RAC) as a main point of comparison. This 
RAC, has the same problems as the NAC: no definition of what it means and no 
instructions of how it is formed, conformed to or used. So the consequences of using 
the RAC to compare someone are exactly the same as the NAC already described in 
this chapter. 

This lack of definition in the RAC and the NAC highlights the judges and experts use a 
concept of culture that is close to a pure description of artifacts, places or 
circumstances. There are more possibilities to be considered an indigenous by adding 
characteristics of what the judge or the expert think an indigenous is. This use of the 
term culture is very similar to the old and basic definition of E. B. Tylor: “Culture, or 
civilization, taken in its broad, ethnographic sense, is that complex whole which 
includes knowledge, belief, art, morals, law, custom, and any other capabilities and 
habits acquired by man as a member of society.” (Tylor 1975: 29) 

This old definition of culture (from 1871) tries to define a person as belonging to a 
group by fitting him into well defined categories. It seems that if a person possesses 
more characteristics related to a group, there are more probabilities of being an 
indigenous.  

This wrong approach of the CFPP and the Mexican judges tend to consider ethnic 
groups as sealed, closed and static. They forget that what an indigenous culture is 
cannot be determined that way, it cannot be established one sidedly, cannot be 
established as a kind of complete "something", nor with a kind of 100% certainty. It is a 
temporary conclusion on the basis of a kind of "struggle" between various ways of 
interpreting the world, a struggle between two "persons" that represent two different 
domains of knowledge. 

"Anthropology shows that cultures do not encompass cultural actors or dictate their 
thinking or their moral choices… persons disagree about their cultural values; they 
offend each other, wrong each other, misunderstand each other, exert power over 
each other, and leverage the tensions and ambiguities in cultural norms in order to 
push for changes in these norms.  

There is always plenty of room for agency, choice and change in any community. 
Cultural conflict is not just conflict between communities; it is conflict within 
communities as well." "...there are no "pure" and hermetically sealed cultures… 
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cultures are hybrid, overlapping and creole: forces from trade to education to 
migration to popular culture and transnational law ensure that all persons participate 
in multiple cultures at once.  

Cultural elements circulate globally, and they are always changing". "…culture” is 
more of a constant act of translation and re-creation or re-presentation than it is a fixed 
and given thing. Hence, for example, any assertations as to what the "authentic" 
cultural values of a given society are …as in the context of cultural defense necessarily 
are better understood as ideological or political claims made for particular 
instrumental purpose." "Likewise, even laws that are presented as reflecting local 
cultural values are most often products of cultural invention and borrowing from 
outside..." (Riles 2008b: 101 - 102) 

  




