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Chapter 7 

Final Notes 

 

I analyze the path the traditional Mayan justice is taking in and through 
the new mixed system of Quintana Roo Hereby the position of the so 
called Mayan Generals is the first point of reference. The path they are 
walking on represents both a change compared with the past of Maya 
justice as well as a reconfiguration. It is a change because these Mayan 
Generals have given up some of their traditional powers. It is also a 
reconfiguration of their position due their acceptance of the Quintana 
Roo law which gives them new attributions, not as judges themselves, 
but as counselors. 

 

7.1. The other 

The “other” is an anthropological concept I have used throughout this document as a 
key figure to understand the vision and mentality of the Mexican federation towards 
its indigenous people.  

The other arises when two different beings that have never seen each other before 
meet for the first time (Krotz 1994: 5). This encounter leads to a process of 
astonishment and questions about this other. There are two different historical 
processes in which this type of meeting is involved. First: the encounter between 
Paleolithic human groups, encountering different people for the first time while 
traveling towards new territories and finding different people for the first time, people 
different from themselves in all aspects. Second: the later “imperial European 
expansion of colonial power” (Krotz 1994: 7).  

Exploring the other and its cultural processes has been one of the subjects on which 
anthropology has concentrated in the past. In fact, on a personal basis I feel that an 
anthropological study could be defined as an attempt to answer the doubt about the 
other (Bartra 1998; Todorov 1991; Krotz 1994, 1998; Boivin 1998). 
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The question has been resolved in anthropology in different ways, such as considering 
this other as different, unequal or diverse (Boivin 1998). This means that, in certain 
respects and contexts, this diversity is generated when there is a drive to institute it in 
a foreign and regulatory system. However, I can find this same process of encounter in 
the acceptance and recognition of new and different legal systems of indigenous and 
minority groups because it concerns two beings that have never interacted before as 
equals, the state and the indigenous group.  

Currently, in Mexico the question takes the form of who is indigenous and who is a 
Mexican national. In the answers given to this question one may perceive a hegemonic 
system in action through which the dominant group in society justifies the 
subordinated position of the indigenous peoples. This group uses the information and 
knowledge (or what they suppose they know) about the others or the indigenous 
groups for their control.  

 

7.2. The other, as the indigenous in the Mexican judicial system 

Who can be legally defined as indigenous in Mexico? This question came to mind 
when I realized after a review of the Mexican set of rules and regulations121 and the 
institutions of the Mexican judicial system that there is no proper definition of “the 
indigenous”.  

A Mexican researcher wrote that "before the European invasion, each group that 
occupied the territory of modern Mexico had a particular, very well defined culture and 
social identity (ethnic)" (Bonfil 1989: 121). He also stated that the Indigenous was a 
product of the establishment of colonial rule, "which were not called Indigenous 
before the invasion" (Bonfil 1989: 121). The process of domination embraces legislation 
as one of its most important tools to justify control and perpetuate it. For example, the 
process of colonization that took place in America involved a very strict imposition of 
the law of the colonizers, and the Spanish colonial legislation was introduced in the 
territory of New Spain, annulling the validity of the norms of the groups in its domain.  

Nevertheless, an analysis of Mexican law reveals that the Mexican legal system has not 
entered into a proper debate about the definition122 of who is indigenous. This is 

                                                      
121 I have checked the entire set of laws, rules and agreements signed by the Mexican government 
from the year 1917 to 2010. 

122 "The question of who is indigenous is important, because I believe ancestors are responsible and 
creators for many of the material and symbolic values that make the indigenous people proud to have 
been shaping much of the identity of the nation. The definition should contribute to assign to these 
peoples their rightful place as part of the Mexican nation. They should be respected by providing them 
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important because Mexico is a country that has established the principle of equality for 
all residents. At the same time, it has defined itself as a multicultural nation. However, 
who can be culturally different or who can use this right if it is not legally defined? The 
existence of a concept such as the National Cultural Average (NAC, discussed 
previously) in Mexican criminal law led me to consider the native in the Mexican legal 
system as a construction made by the dominant group.  

Also, the state is the only authority that judges and decides on whether a person 
belongs to any indigenous group, or can deny his or her indigenous identity. The state 
imposes conditions and criteria for considering someone as indigenous in legal 
matters. The question about this other is solved by considering the other as 
indigenous, as an individual who can be viewed as a foreigner through a process of 
differentiation between the NAC and the individual (or other’s) culture. “The actual 
legal order sees indigenous cultures as inferior to the national, dominant culture 
because it is as a field of violation of human rights and constitutional norms. With this 
attitude the visions of the other and its culture are seen as backward and old.” (Sierra 
2005: 300) 

According to Esther Sánchez this process of cultural differentiation proceeds as 
follows. “The ordinary administration of justice, white justice as it is called by the 
indigenous people, is looking for some kind of truth so as to end a conflict. This is done 
exclusively from the point of view of national law and by national judges who ignore 
the other, the indigenous person and his people, and have no idea about the local 
ways of doing justice. Therefore the facts are perceived only through the lens of the 
national, official norms, sanctions are ordered accordingly. This way of reasoning in 
terms of the cultural categories of the dominant national legal order means that the 
indigenous authorities and communities are subordinated under state power.” 
(Sánchez: 2006: 70) 

 

                                                                                                                                                               
with the right to preserve their culture , language and custom, without losing out of sight the human 
and individual rights among which the right to well being and to an adequate development. Thus, the 
question on the quantity of the various indigenous peoples is of vital importance. We must move 
forward with all our efforts if not in finding the solution, at least in determining the right dimensions of 
their quantity and distribution over the territory. This will allow us to know more of the socio-
demographic indicators that are needed for social policies and development plans. On the other hand, 
apart from the problem of quantity, it is even more important to have a clear picture of the distribution 
of the indigenous peoples over the national territory, to be able to come a bit closer to find out the 
boundaries of the indigenous regions. The way these boundaries are defined and used today is 
erroneous because in the present practice various groups are hidden from our view. " (Serrano: 2003) 
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7.3. Interference of the Mexican state in the administration of traditional justice 

Earlier in the second chapter, I mentioned that the MAI (Magistrate of Indigenous 
Affairs) has a wide range of functions in the application of indigenous law. These 
functions involve providing administration courses, training in human rights, and 
guidance in the use of master models for the harmonization of the judging criteria, 
promoting the establishment of new indigenous courts and finally, revising traditional 
court’s resolutions.  

As a result of having all these functions, the MAI becomes the key figure of the 
indigenous justice of Quintana Roo. He is the link between the two systems, as well as 
their translator. Before, throughout and after trials, he oversees, explains and discusses 
with the authorities the wishes of the Superior Court of Justice as well as the state of 
Quintana Roo, and returns to the communities to explain and interpret the wishes and 
intentions of state officials. 

Another point to highlight is that this traditional justice is designed with several 
constraints. Among them is the requirement of having to act “in strict compliance with 
human rights”. This phrase is significant because unlike the Colombian experience 
where one may observe a glimpse of another more balanced relation between 
indigenous justice and the state, in Mexico this traditional justice has to conform 
strictly to this legal provision. This means that the traditional judges should be aware 
of and educated in all categories of human rights. Therefore, they should have 
knowledge of these issues before starting legal duties as a judge. However, some of 
them lack a formal education, and a couple of them cannot even read and write. This is 
why the state must provide training on what the Mexican state believes human rights 
are about, and how they can be legally affected by the performance of these judges. 
This statement is written to legally prevent any indigenous practice that might be 
inconsistent or contradictory to the human rights. If this situation occurs, then 
automatically that conciliation would be illegal. Also in the monthly meetings, the MAI 
supervises the sanctions imposed, always monitoring them to ensure they are 
acceptable and do not conflict with human rights. This causes traditional judges to act 
primarily in accordance with human rights rather than follow or developing a non 
western scheme or their own one.  

The way this “strict compliance with human rights” is enforced, is through the 
permanent supervision of the MAI. Every month in their internal meetings, they discuss 
how their cases have been solved. There, the MAI listen and guides them in the way 
this must to be done. If something seems not to be adequate to the law the MAI will 
ask them to think in another way of solution. They are constantly monitored in all their 
actions. Also the master model used, constrains them from a possible deviance. This 
master model is one way to try to avoid them thinking differently. So any possible anti-
human rights practices would be stopped from the beginning.  
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For example, one of the corrections the MAI made to prevent any problem is related 
with the marriages celebrated in the Ceremonial Center of X-Cacal Guardia. There, the 
Mayan priest and the traditional judge decided to impose a fine of 10,000 pesos 
(1,000US) if a spouse decided to get divorced. It was done talking with them to avoid 
this conduct and also through the master model where there is no space to put this 
fine. This warning is not put in the marriage certificate anymore since 1999.  

Another important element used by the MAI that directly affects the way justice is 
dispensed is the use of records, stamps and formats for the exercise of its functions. As 
I indicated earlier in Chapter 2, the MAI has developed a number of master models 
which standardize the way in which conciliations are set and concluded.  

The judges see this standardization more as a guide rather than an imposition, but it 
shows that the principle of orality concerned with indigenous systems of justice is not 
complete. The process is oral, and the resolution is written. This gives us an important 
element of bureaucratization. However, the use of formats in justice systems is not 
unusual, e.g. the case of Bolivia described in Orellana (2004). In Quintana Roo, we can 
find more than 1500 written cases all submitted to the MAI in the form of the master 
model described above. Sierra notes that this state’s actions tend to “the formalization 
of agreements, the requirement of reports, records, stamps, drawing up internal 
regulations, the use of legal discourse to ensure internal agreements (including 
inheritance, land, etc.) but also the decision to move cases to the jurisdiction of the 
state or not according to its importance, and their right to appellate decisions of the 
indigenous authorities, has been a constant in the life of the communities that have 
been able sometimes to manage and also use the law in their advantage and even to 
resist the State.” (Sierra 2005: 308) 

Unquestionably, the MAI intervenes directly to overrule the work of the judges. In the 
monthly meetings the MAI gives some orders or questions such as: 

“Put the stamps in the formats¡”, 

“Did you give a copy of the format to all the parties?” 

“I need the copy of your reports to integrate the final report”, 

“Did you put in jail that person? Did you supervise him to have something to eat?”  

Here I can say the MAI in the monthly meetings supervises all the sentences and cases 
with the judges asking them to tell how their cases have been solved and if it has been 
done under the indigenous law. So every case has been previously analyzed by the 
MAI one by one with the traditional judges. 
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Another state interference concerns the Indigenous Justice Law (LJI) when it is 
declared alternative and voluntary. This law states in articles 6 and 12 that the 
traditional justice is an alternative for a person; this person has the choice whether to 
submit or not to the indigenous legal process. The LJI specifies:  

Article 6.- The indigenous justice is an alternative to the ordinary judicial courts 
and judges of the common order. This jurisdiction will always be exercised 
under the terms and conditions agreed in the political constitution of the 
Federation, in the State constitution and in the laws that regulate this 
jurisdiction.  

Article 12.- If the parties after mediation by the traditional judge decide to settle 
their differences by agreement, this agreement will have the force of a valid 
court verdict. If they voluntarily ask the judge to act as an arbitrator in their 
conflict, his decision will have the character of res judicata. 

Once both parties decide to go to the judges and have their case start there, the 
judge's decisions are considered to be final. However, like in any state criminal system, 
they may appeal the decision to the MAI.  

The indigenous law procedure is voluntary until the end of the process. If the judge 
has not given a final solution, people can get out of the process whenever they want 
and initiate a process in the state courts. However, once the judge finishes the process 
all the resolutions are mandatory and have the same “legal force” as the state courts.  

Also if the process in the traditional court does not satisfy someone, because someone 
believes there is a mistake in the process or for any other reason; in that case, there is a 
process of appellation of the sentence with the MAI. The volunteer character of the 
process has its limits with the final sentence.  

The strength of this way of recognizing Maya justice resides in this concept of res 
judicata. It means that this justice is seen as an alternative form of justice that can 
definitively solve a trial. Its character of being an alternative can be considered just a 
minor element which in practice will have no negative effect but it is more probable 
that its alternative position weakens considerably the recognition of indigenous justice 
(Assies et al 2001: 506). With these legal provisions in place (article 6 and 12 of the LJI) 
the rules of conflict we just described have the potential to restrict or even suffocate 
the recognition of communitarian justice reached at this point in time. This law is 
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highly limitative and denies the chance to promote or develop a real Mayan style from 
below.123  

 

7.4. An injustice to get justice? 

Is it fair to use an anthropological expert study to put the indigenous person outside of 
what is considered Mexican? Is it fair to compare a person with the national average 
culture (NAC)? I would want to stress that this legal provision of article 220bis (federal 
code of criminal procedure) is poorly adapted to the realities of the indigenous 
peoples of Mexico because it asks judges to deal with the indigenous accused not as 
“Mexicans “but as people outside what is considered as typical Mexican. The use of an 
anthropological expert study does not solve this problem; it is not an appropriate way 
to include the cultural elements in the judicial process (chapter 4 and 5 of this study). 
But trial lawyers nevertheless prefer to describe their client as ignorant, mentally and 
culturally backward to obtain his freedom, because if they describe them as well 
educated and socially integrated, he is more likely to be in jail.  

Nevertheless, so far with this model of article 220bis it has been possible to reach a 
level of taking cultural differences into account that previously was not available in 
Mexico’s legal system. Is there any possibility to amend this article so as to do away 
with this unfair way of setting free indigenous accused? Now the situation is that the 
Federal code of criminal procedure allows the release of an indigenous person 
because of a cultural difference. This however is an act of cultural injustice because to 
get released the defendant is labelled as an alien in the country of Mexico. To remedy 
this, the law could be amended, which would imply the incorporation of the latest 
trends in legal anthropology. Surely enough, at that moment new questions will arise... 
Who is going to interpret the new law? The judges? The experts? Who can be 
positioned in the middle of the two disciplines, law and anthropology, that seem to be 
moving farther apart in Mexico of today?  

                                                      
123 “See also the following evaluation of a series of ways to recognize local, indigenous justice in various 
countries  
When for instance in an overall way it is required that local justice  
Should respect internationally guaranteed human rights, 
Should refrain from what is called - without definition and discussion - corporal punishment, should 
provide legal professional representation to accused,  
Should leave the villagers a choice to go either to the traditional system or opt for the state judge,  
Should require that the local rules & practices shall be put in writing and the cases noted in a register, 
while moreover the local competence is restricted to a specific list of minor cases, then the local system 
is doomed from the very beginning of its recognition.” (Hoekema 2010: 4) 
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Krotz mentions when talking about anthropology and law: 

In current times the university programs and professional activities of 
anthropologists, sociologists and historians, on the one hand, and specialists in 
law, on the other, are separated from each other. Such a situation contrasts 
sharply with the time of consolidation of the social sciences as academic 
disciplines and during the second half of the nineteenth century, when there 
were multiple contacts and partnerships. (Krotz 2001: 5-6)  

This suggests to me that the sciences are not always evolving, but sometimes, and 
especially in Mexico, they can stagnate or face a period of no progress. 

With this model, a point that catches my attention is that the procedures do not 
include anthropologists as part of the "anthropological expert studies". This is a 
limitation, and ultimately the responsible institution, the CDI, only appoints law 
graduates and lawyers as experts in disciplines for which they are not trained 
professionally. The particular expert anthropology study described in chapter 4 seems 
to be the first one involving a person with training in both disciplines.  

Is there then any person who has a suitable profile for the study of the nature we have 
been questioning? Attorneys with knowledge of anthropology? Anthropologists with 
knowledge of the legal discipline? Only done by a Mexican? Let me clarify: I do not 
personally trust in a particular discipline or have a boundless confidence in 
anthropology or the law itself. However, a hybridization of these two disciplines can be 
the right thing to do.  

The model I have described and analyzed is one that has achieved the release of 
Mayans and has the potential to continue to be applied in the future. It is also 
necessary to legislate and adequately align Mexican law with reality. This requires not 
only the signature or ratification of a convention or treaty law, as happened with the 
ILO Convention 169, but the implementation of effective mechanisms. In addition, the 
legislator has to be a person with the knowledge of what culture is, understanding 
culture as the object of study of anthropology, a person who is familiar with the 
Mexican reality, including the indigenous aspects, or thinks in new models like the 
Colombian one, for instance. 

Colombia has a system of recognition of indigenous jurisdiction (resguardos) that has 
become a model in which autonomy exists and operates They have worked hard to 
include, face and reconcile the various problems found “behind the mask of 
recognition” (Van de Sandt 2007) of their rights. In decision T-349, 1996, the Supreme 
Court of Colombia ruled that the reference to 'the constitution and the law’ must not 
be interpreted as stating that all constitutional and legal norms should be applicable 
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to the indigenous people. To do so would reduce the recognition of cultural diversity 
to mere rhetoric. 

This decision was just one in a series of decisions about "actions of tutelage" (tutela in 
Spanish). In this series of decisions gradually standards were developed for such a 
coexistence of different systems of law that the autonomy of the indigenous 
jurisdiction would be maximized. It is laid down by this constitutional court that in its 
internal functioning the indigenous jurisdiction should have the highest possible level 
of autonomy and be only restricted by some fundamental human rights only: by the 
right to life, the right not to be tortured and the right not to be put in slavery. The 
fourth one is the right to a fair process in the sense that indigenous authorities can not 
deviate capriciously from standing policies, criteria and norms. To pay respect to these 
fundamental human rights means to pay respect to a core of rights which define 
essential and transcultural aspects of human dignity. In such a way minimal conditions 
are given for an intercultural dialogue between indigenous peoples and other sectors 
of the society.  

This kind of restricted recognition is not exclusive of the Mayan area of the Yucatan 
Peninsula or the country. For example, “a large part of indigenous communities of the 
Midwest of Mexico such as the Nahua region of the North valley of Puebla, the Otomis 
of the Mezquital, the Totonacs of Papantla, all of them have areas of jurisdiction that 
have been historically subordinated to the state with minimum space to exercise their 
own justice.” (Sierra 2005: 308) 

Also Guatemala, a country bordering Mexico and containing ethnic groups with Mayan 
background, has also developed a legal structure for the administration of traditional 
justice. This is composed of Judges of Peace (more than 300) and by 5 conciliation 
centers. The Judges of Peace “however, do not replace the traditional law and there is 
a break up between the judge and the community, making more difficult the 
application of formal justice.” (Schwank 2005: 282) 

It is possible to find some spaces for an intercultural dialogue such as the recognition 
of the indigenous jurisdiction as a first instance of judgment. In the case of Theft of a 
vehicle in March 2002, in the Community of Payajxit and Pemesebal in Totonicapán, 
the local authorities urged one of the perpetrators (named Francisco Velasquez) to 
disclose names of accomplices and ask forgiveness for his act. The offender offered to 
sell land (his inheritance) to pay the offended, sometime later he showed up in the 
offices of the Indigenous to ask for forgiveness. The penalty imposed was nine lashes 
(the sacred number) with branches of fir to each one. Once done, Francisco and his 
partners in crime were delivered to the national police of Guatemala. The Court of El 
Quiché started a process against Francisco and the others. Francisco appealed the 
decision of being judge for second time, and the Supreme Court which took the case 
mentioned he was right and under the principle of no bis in idem (no one can be judge 
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for the same crime twice) he was set free because the first trial done for the traditional 
authorities was considered valid and he already was punished. (Schwank 2005: 208) 

Following successful models like that in Colombia would allow an approximation of 
what we wish for indigenous people in Mexico. Models that can serve as examples to 
imitate; we can learn from their experience and adapt them to the individual Mexican 
situation. However, due to a lack of political will regarding the Mexican model, little 
progress has been made, and only a few initial steps have been taken.  

 

7.5. The traditional Mayan justice: the transformation path 

The Mayan traditional organization of Quintana Roo found refuge in the southern 
central area inhabited by an estimated ten thousand people. This was due to 
conflicting historical processes and the future of that Mayan ethnic group. These Maya 
developed their own, very traditional organization, which was not formally recognized 
by Mexican law until 1997. Of course such formal recognition was not necessary for the 
real life existence of the typical Maya traditional way of administration of justice. 
Because of the presence of this traditional structure and of the religious syncretism in 
that zone, traditional marriages and baptisms were practiced and a typical religious-
military structure emerged through which justice was administered at least to some 
extent as described earlier in chapter 2. 

With the establishment of the 1997 Law of Indigenous Justice of the state of Quintana 
Roo, there was an Indigenous Judicial Council (CJI) where the Mayan Generals were 
incorporated to legalize and support the new structure, the Mayan priest became 
official and their marriages and baptisms were recognized as legally valid when 
executed under certain legal conditions. These functions were authorized by law as 
traditional elements to be incorporated into the official traditional structure. Baptisms, 
marriages and trials would be conducted by the same priests who had been doing so 
before, but with an element of legal formality added through the authorization of 
these functions by law. 

The incorporation of Mayan Generals into the new structure extended their activities 
to other areas that were previously ignored or unrecognized. They also encountered 
the dilemma of being able to obtain recognition by joining the official structure in 
return for a final transfer of control that they had not had for a long time. The law 
issued in 1997 created a legal structure parallel to the religious military statewide - it 
was already extant in the south central area of the state of Quintana Roo, but would be 
extended. Mayan Generals were designated to oversee the establishment of this 
structure. By creating a new structure in which the main elements of the traditional 
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Maya authority system were incorporated, the judicial decisions of the new Maya 
judges would be backed indirectly by the mere presence of the Maya Generals.  

This recognition did not interfere with the jurisdiction of the traditional structure. Both 
have distinct boundaries given that the traditional justice was limited to only some 
aspects of people's lives. The administration of justice was executed by the Generals or 
the traditional structure. In cases of theft, disputes between families assigned more 
and more to state and federal authorities. 

The disappearance or at least weakening of a “complete” system of traditional 
administration of justice is related to the development of new ways of communication, 
and the coming of police stations and municipal offices to the communities. Also the 
official justice system and various governmental agencies have been entering the 
villages more and more. All this had the effect to make local people aware that some of 
their traditional activities are illegal and carry the sanction of imprisonment. 

For example, two generations ago, the Mayan Generals remember that justice was 
administered by their predecessors, by their grandparents and parents, and one 
General interviewed stated: "Those were other times."124 Criminals were punished by 
whipping, stinging thorn, even with expulsion from the community; women 
sentenced for defamation, gossip or adultery were sent to work as a housekeeper or 
were whipped if they were considered a witch.125 Those punishments are not applied 
anymore; the Generals and the people under their command do not dare to practice 
this form of justice.  

This can be understood as a change and a reconfiguration. It is a change because they 
give up on some of their traditional powers and it is a reconfiguration of their current 
position due their acceptance of the law which gives them new attributions, not as 
judges themselves, but as counselors. 

 

7.6. On the recognition of Mayan law 

The recognition and incorporation of part of the traditional structure into the official 
system have formed a dual phenomenon. On the one hand, incorporation of parts of 
the traditional structure has led to an explicit recognition of their justice. On the other 
hand, the Maya judiciary and their traditional administration of justice have been 

                                                      
124 Interview with Santiago Cruz Peraza. Mayan General. September 2008. 
125 Ídem.  
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transferred and absorbed by the state of Quintana Roo. This is a phenomenon of 
mutual interlegality. Both sides are influenced at the same time.  

Also, the state of Quintana Roo shows signs of interlegality in reverse. On the one hand 
and for the first time anywhere in the country, the traditional judge’s decisions in 
criminal, civil, and family cases are accepted. On the other hand, the Mayan ethnic 
group uses the criteria, characteristics and forms provided by the state of Quintana 
Roo in their judgments. In fact, a traditional judge's monetary compensation comes 
from the state of Quintana Roo. 

The judges write their resolutions in Spanish, using seals and official documents and 
act on behalf the state of Quintana Roo although the resolutions are made verbally in 
the Mayan language. This recognition, however, occurs in a geographical area that is 
still limited. There are only 17 communities where traditional courts are located even 
though the law applies to the entire state. Due to a lack of resources, this law has not 
been implemented in all communities that have requested it. This means that the law 
allows and guarantees indigenous justice only in places where traditional courts have 
been installed. If there is no traditional court in town, no action taken by the 
inhabitants related to justice will be considered legal.  

But what about communities where there is no traditional judge? Resolving conflicts 
involves going to the nearest authority, such as municipal commissioners or delegates, 
or the nearest public ministry. That is a purely state official justice. 

 

7.7. Restricted formal legal pluralism 

Throughout the entire study I qualified the formal legal pluralism encountered in 
Quintana Roo as restricted. Let me now summarize my arguments for that judgment. 

Because of the historical processes narrated in Chapters 1 and 2 the Mayan people 
only had a judicial structure in an area covering no more than ten thousand people. In 
the other areas no form of communitarian justice exists at all or only at the family level 
only. But even in the area where communitarian justice still functions in the way 
described in Chapter 2, the Generals have accepted to participate in the new official 
judicial system126. 

                                                      
126 This willingness to take part in the new structure is due to three factors: 
They participate in it as advisors with a high rank in the administration.  
They have accepted the establishment of a system that provides for peace in their area. 
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The combination of traditional and formal justice implemented in Quintana Roo, has 
produced a new experience were Mayan traditional judges nominated within the new 
state system are still “learning” how to deal with their position. They are still 
discovering how it works, they are watching how the other state institutions react to 
their competences, how the people in the communities respond to their work. This 
hybridization makes me to catalogue this system as restricted because it avoids the 
possibility of a development of the indigenous justice as it is, even when the one from 
the area has been weak for decades and hardly used.  

The experience of Quintana Roo has been mixed, because on the one hand there is a 
law that recognizes indigenous rights, and on the other side it is a law that recognizes 
these rights under some circumstances imposed by the state only. In Mexico, the 
Indian authorities’ decisions are accepted only “if they do not contravene the federal 
constitution, human rights and the rights of women. That is, indigenous authorities are 
ultimately autonomous judge.”(Sierra 2005: 294) 

This law, instead of promoting the development of a structure from below, promotes 
and establishes a structure from above. This law institutes a “higher” authority to 
organize and supervise the acts of the judges. It is not a self regulated or community 
based kind of justice.  

This higher authority is settled on the MAI, This figure is a judge who sanctions the 
work of the traditional judges and at the same time, an authority organizing and 
supervising the judges. On the one hand he tries to promote the traditional Maya way 
of dealing with conflicts; on the other hand he is also keeping the judges within the 
confines of the model Quintana Roo has laid down. He is the link between the two 
worlds, the translator, and the guardian in the name of the recognizing state. 

Also, this “traditional” Maya system of administration of justice is not obligatory for 
Maya people. First of all, the law defines itself as alternate: “Article 6.- The indigenous 
justice is an alternative to the ordinary judicial courts and judges of the common 
order...”  

The word alternate means it is also voluntary. People can go to the state judges 
without any reluctance. When both persons decide to attend the Indigenous Justice 
and a solution is settled, it is when the decision is mandatory, if an agreement is not 
reached for both parties then the traditional judge tells the persons to go to another 
authority. In fact, the warning of “taking the case to other authorities if the problem is 
not solved” is quite frequent. It is also a way to pressure both parties to solve its case 

                                                                                                                                                               
The structure proposed by the LJI gives Generals more attributions in a wider geographical 
area. 
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immediately instead of travelling far and spending money, time, and facing authorities 
who don’t speak the language.  

Another characteristic of this official traditional justice is related to pay heed to all 
human rights and to all other rules and laws of the federation and the state; they are 
seriously supervised via the MAI, who reports to the officials instances like the 
Supreme Court. Also, through all this time, they have been developing their conflict 
rules which tend to suffocate and debilitate enormously the recognition of “Maya” 
justice-new-style.  

At the beginning of this thesis I mentioned there are 32 different entities which are 
responsible for carrying out the same number of policies towards indigenous groups 
and minorities living in their respective territories. The argument used was it would 
produce more effective results because the states are in contact with the population. 
But the reality has proved otherwise because this alone generated a large variety in the 
policies applied to the indigenous peoples because each of the states has a fair 
amount of political independence.  

In Quintana Roo, even when it has been a good move to leave the state the 
responsibility of the implementation, establishing a full indigenous system, they have 
forgotten to interact with the other two states of the Yucatan Peninsula splitting the 
same ethnic group in three parts that share the same past, present and the same 
future. This is because in the area, as I mentioned before in chapter 1, there is a 
dominant group: the Mayan group. They have been legally divided in three parts, 
three different policies. However, although some areas have been opened to build a 
multicultural justice, the experiences are limited and are framed by the constitutional 
requirement based on the model of legal monism. Hence, this is the reason why I 
considered the formal legal pluralism found in the region as restricted. 

 

7.8. Interlegality 

The state of Quintana Roo introduced a mixed system that has been called traditional 
and preserves some parts of the traditional structure. The clash of these schemes has 
generated processes of emerging interlegality still under development. 

As I have described extensively, the Mayans of the region have taken over the new 
structure but have generated different ways to adapt their needs and idiosyncrasies to 
the formal establishment. For example, they have imposed their forms, stamps, styles 
and way of judging, they decided not to report all the cases, for the baptisms they 
have organized their own Mayan Christian church, and their marriages are valid only if 
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they take place in the churches of their ceremonial centers. Other towns have decided 
to go against the MAI, choosing whether or not to use other formats. 

They are still discovering what their jobs involve. Also, even when the MAI is the 
central figure, traditional judges decide what information to pass on. As we saw in one 
of the cases of divorce, although the sentences had been handed down in 2002, they 
were not officially registered with the MAI until 2008. Likewise, there are an 
indeterminate number of cases that never were or never will be reported. Returning to 
the example of divorce cases, the judge commented that he sought to protect the 
claimants' identity and personal privacy from the comments of the rest of the town. 
They develop their own rules of conflict and manifest a normative system consisting of 
the daily activities of official traditional judges. 

The same applies when judging cases that are not specified in the formats; the judges 
have to make their own decision or choose to follow the oral tradition, and people 
abide by the reconciliation simply because of the force of the word they have pledged. 
These cases are also reported. The judges have taken on other attributions in the 
exercise of their duty. They judge cases from other towns, for example. However, they 
will not judge every case that comes before them. In other words, they extend their 
functions and their territory even beyond the formally established limits. 

Summarizing all the features described, it is possible to see some characteristics of a 
weak and incipient interlegality under development. It is a new phenomenon arising 
from the clash between the law of the Mexican state system and the traditional 
structure of the state of Quintana Roo. 

 




