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SUMMARY

The question dealt with by this research is as follows:
Which objectives for employee protection can be applied within the amendment

to expand the possibilities of flexible working hours? Are these objectives met?
This research elaborates on this question in five subtopics. These subtopics won’t

be dealt with separately in this summary.

In order to determine if the legislator has achieved his own goals, these goals must
first be defined. This can be done in two ways. Firstly, from a legislative viewpoint. In
this case, that which the legislator literally defines as the legislation’s goals is decisive.
Secondly, from a contextual perspective. Within this method, the legislator’s decrees
regarding the legislative goals are assessed according to their interconnection/mutual
frame of reference, while the context of the interpretation of the goals is also taken
into consideration. This research adopts the latter method.

For theWorking Hours Act and its precursors this provides security for employees and
the safeguarding of their health, and at a later point, their welfare and the possibility
of combining labor and care.

Flexibility is mentioned here as a point of special interest. The law governing
dismissal surprisingly lacks any explicitly mentioned objectives, which could only
come forward as a result of a parliamentary bill discussion. That prohibition of
unlawful dismissal should be considered an objective is accepted implicitly rather
than explicitly. The parliamentary bill discussion of the Flexibility and Security Act
only mentions that an objective is finding a balance between flexibility and security.
The idea that protection of the employee should be a major objective in labor law is
widely supported in industrial law literature. Besides this, many more objectives may
be found within the legislature and there is no consensus as to whether and to which
extent the legislator should consider these during the establishment of legislation. It
is also unclear whether a classification of objectives exists. Most authors assume a
contradiction between safeguarding and the economic objectives of legislation.

Such a situation is not only inadequate, but also has practical drawbacks. Lack of
definition in legislation objectives is obstructive to parliamentary discussion. For the
attempted realization of unclearly defined objectives may lead to the implication of
ineffective means. Furthermore, the judge interprets legislation based on the legal
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objectives. In cases where the legislator is unclear, the judge is given much, maybe
even toomuch, latitude. After all, retroactive critical evaluation of legislature, as in the
research in question, is more difficult.

Although labor law scholars acknowledge protection of the subordinate employee as
the most important objective of labor law, we can see that, since the 1980’s, neo-
liberal economists no longer automatically subscribe to this view. They are critical of
the government’s labor regulation. These, chiefly Anglo-Saxon, neoliberal economists
argue that government regulation, though previously seen as successful, is, nowadays,
actually a contributing factor to the economic crisis consisting of depression, mass
unemployment and national debt. This is because government regulation restricts the
common liberal principle of individual freedom and contradicts the assumption of the
free individual’s formal equality. Well-known neoliberal economists, such as Hayek
and Friedman, add that there is a direct relation between the efficiency of the free
market and the extent of individual freedom and formal individual equality. This
results in maximal prosperity. Neoliberals therefore call for a ‘minimal state’ that
keeps its interventionwith the free market to a bareminimum, or, better yet, does not
intervene at all.

The neoliberal economic theory applies also to the subject of labor. In the 1980’s, the
influence of this theory led to an attempt to deregulation legislation. Concerning labor
legislation, however, this is obstructed not only by the arbiter’s intention to uphold
employee protection objectives, but also because deregulation proves to be no
remedy for economic depression, unemployment and increasing national debt. This
explains the emergence of an alternative around the beginning of the 1990’s, namely
the endeavor to expand the possibilities of flexible labor hours. In the Netherlands,
this endeavor is supported by parliament as well as by the trade unions. Not only
do the trade unions support the resolutions, they also help formulate them. This
results in their demand for leeway in collective bargaining agreements within the
newWorking Hours Act and dismissal legislation. In some cases this concerns leeway,
which is essential for the existence of the market, such as in the temporary
employment sector.

No explanation or list of defining factors has been found for the eventual, precise
division between the subjects covered by imperative legislation and those where
latitude is provided for collective bargaining agreements. The relation between
legislation and collective bargaining agreements seems to stem mainly from the
balance of power within the polder model. The combination of legislation and
decentralizing standards agreed upon between employers or their representatives
and trade unions is, according to the legislator, based on customization. The correct
mix of efficiency and protection in collective bargaining agreements, is, as stated by
the legislator, not only beneficial for businesses but could also prove of service to
employment.

Summary
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The first more or less concrete objective for legislation is the advancement of
employment options for specific groups. In this study, the assessment that flextime
leads to an unfair distribution of protection between employees is examined based on
the personal jurisdiction of the Working Hours Act, dismissal legislation and regula-
tion. Research reveals that legislators distinguish more than in the past between
different types of employment protection and that, particularly for specific groups,
this protection is diminishing. Legislators justify this by pointing to the employment
of these groups. The expected positive effects on employment and opportunities for
emancipation among specific groups in the job market make it possible for successive
social democratic governments to defend originally neoliberal standpoints from a
social justice point of view. At the same time, legislators prefer to prevent side-effects
of the diminished protection, such as legal insecurity and marginality. Within these
measures, legislators also intend to respect equal treatment legislation and to prevent
discrimination. A conflict may exist between target group policy and observation of
the equal treatment legislation. An important conclusion is that, in this research,
different forms of discrimination in the Working Hours Act and collective bargaining
agreements have been ascertained. It concerns exclusion of, for example, temporary
agency workers and fixed term employees. The collective bargaining agreements also
discriminate, when dealing with extra rights based on youth or senior citizen
regulations. Reduced protection, pertaining to special groups of workers, can also
be seen in dismissal legislation. The idea behind this reduced dismissal protection has
been made explicit by the legislator: it should improve the employment position of
the concerned groups. The reduced protection, however, concurrently implicates
discrimination.

A second, more crystallized protection objective of the legislator is offering minimum
protection. This objective is the result of the neoliberal idea that government should
interfere as little as possible with the free market. This neoliberal principle of a small
government is also tempting to social democratic administrations because it opens
possibilities for cutbacks in the labor law domain. Instead of the maximal protection
level, to which legislators strove from WWII onwards, present-day legislators limit
themselves to the guarantee of a minimum protection. It is unclear how this goal
corresponds with the wish to find a balance between flexibility and security. The
research shows that, despite the high expectations of several labor law authors
concerning, for instance, the role of fundamental rights and EU standards as lower
limit of legislation amendment, it is not so simple to determine what constitutes
minimum protection in working hours and dismissal. There is no uniform, definitive
and sufficiently concrete framework of higher international and European law
decrees available which could set the minimum norm. Nevertheless, the higher
norms have been further defined by organs of the treaty bodies, such as the
Committee of Experts of the ESC and the Court of Justice onworking hours guidelines.
This definition actually does make it possible to pass judgment on the realization of
the legislator’s objectives. Regarding working hours, it can be concluded that, on a
number of counts, the legislator fails to realize minimum protection. The same
conclusion can be applied to minimum protection against unjust dismissal.

Summary
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Finally, the legislator explicitly mentions combination protection (to allow an
employee to combine work and private life) and employment protection as a legisla-
tion objective, particularly within the Working Hours Act. This research shows that
the combination protection objective is not realized for the average employee, who
finds it difficult to balance flexible working hours and private life. Economic interests
almost always have priority. Legislation has hardly given a thought to the protection
of job security.

The aforementioned conclusions show that, in light of European regulation, legis-
lators are afforded much leeway to facilitate flextime. The fact that there is mostly no
clear correspondence and material integration between the national and EU law
systems, means that the definition of flextime legislation is more unclear and
therefore poorer than it would be if clear correspondence and material integration
had existed. I therefore advocate improved correspondence between the different
sources for minimum standards and streamlining their content to show an unambi-
guous respect for fundamental social values. With regard to a number of subjects
legislation does not meet the objectives. For that matter, the government is also
responsible for the increased number of flextime contracts. This is due to, for example,
the privatization of certain low-wage sectors, such as the mail or domiciliary care,
budgetary cutbacks in premium and subsidized sectors, whether or not combined
with the compulsory (European) tender procedures, which also appear to be flextime
promoters. It would be to the government’s credit if it were to support ‘good
governmental employership’ in all its policy fields. However, labor law legislation
or governmental action are not solely important for the normalization of flextime.
Legislation has left much in the hands of the collective bargaining agreement parties
and the arbiters. It will be challenging to the collective bargaining agreement parties,
particularly the trade unions, to find a path inwhich both permanent, core employees
and flextimers are equally represented. Especially the neglected position of some
flexible employees, due to the exceptions defined in the collective bargaining agree-
ments, should be either warranted or no longer agreed upon.

Arbiters will have a tough job to justly adjudicate disputes about flexible labor. In
cases where the legislator imposes only procedural obligations, such as individual
information or consultation, or where he arranges the employer’s individual approval,
arbiters could consider, from a protective point of view, being stricter with these
obligations during the sentencing procedure. Furthermore, arbiters could sharpen the
assessment of compatibility with relatively open standards such as anti-abuse or
equal treatment through a proportionality evaluation. There is more room for critical
assessment than currently practiced. They will also need to findmore subtle means to
shake up formal constructions in order to give shape to the legal and constitutional
objectives of protection, even after labor ‘triangulation’. Here, they could also take
advantage of the sanctions against improper practice. These sanctions should proba-
bly more often be applied to labor law than general civil law.

Summary
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Finally, ‘too much is never good’, my mother and before her, my grandmother said.
Labor law confirms this piece of wisdom. There is room for litigation that may expand
the possibilities for flexible labor, but to a point. As already stated, the aforementioned
limits of the equal treatment principle, the social fundamental rights of reasonable
working hours and protection against unreasonable dismissal and the anti-abuse
principle share a mechanism: that of a proportionality evaluation. There is, therefore,
room for flexibility but this should be enjoyed with a sound mind and with
moderation.

Summary
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