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RESPONSIBILITY OF HYBRID PUBLIC-PRIVATE BODIES UNDER INTERNATIONAL LAW:
A CASE STUDY OF GLOBAL HEALTH PUBLIC-PRIVATE PARTNERSHIPS

Hybrid public-private bodies have been springing up over the past decade in order to
respond to global issues facing the public. States and international organizations
(representing the public sector) and companies, non-governmental organizations, research
institutes and philanthropic foundations (representing the private sector), recognizing the
insufficiency of the public or private sectors alone in addressing global concerns, are
joining forces. As a result, hybrid public-private bodies are increasingly regulating
matters affecting the public in addition to, or instead of, states and international
organizations and are thus becoming capable of favorably and adversely impacting the
human rights of individuals. This possibly adverse impact then leads to concerns of
responsibility under international law.
The purpose of this research is to examine responsibility under international law in
relation to the acts of public-private partnerships, using select public-private partnerships
in the area of global health as case studies. If, for example, a partnership provides (or
assists in providing) medication to a population that is damaging to the life and health of
the population because it is unsafe, not properly tested and/or expired, who is responsible
under international law? An inquiry is made as to whether the partnership and/or the
partners and/or hosts of the partnership, i.e. states and/or international organizations, can
be held responsible under international law in relation to the acts of partnerships.
To address this inquiry, this research explores the legal status of global health publicprivate partnerships under international law in order to determine whether or not these
partnerships have legal personality under international law, resulting in them being
subject to rules of responsibility under international law. It is determined that these
partnerships do not, at present, have legal personality under international law and, as a
result, reside outside the framework of responsibility under international law. This leads
to a consideration of the possibility of holding global health public-private partnerships
responsible in domestic legal systems and the immunity these partnerships have from the
jurisdiction of domestic courts in certain states. The obstacles to holding global health
public-private partnerships themselves responsible instigates an investigation into holding
states and/or international organizations, as partners and/or hosts of these partnerships,
responsible under international law in relation to the acts of these partnerships. Finally, a
conclusion is reached on the best option(s), in the framework of international law, to
bridge the gap in responsibility under international law in relation to the acts of global
health public-private partnerships.

AANSPRAKELIJKHEID VAN HYBRIDE PUBLIEK-PRIVATE SAMENWERKINGSVERBANDEN
ONDER INTERNATIONAAL RECHT:
EEN CASE STUDY VAN PUBLIEK-PRIVATE SAMENWERKING OP HET GEBIED VAN
WERELDWIJDE GEZONDHEID

Hybride publiek-private samenwerkingsverbanden schieten het laatste decennium uit de
grond om een antwoord te bieden op wereldwijde bevolkingsvraagstukken. Staten en
internationale organisaties (de publieke sector vertegenwoordigend) en bedrijven, nongouvernementele organisaties, onderzoeksinstellingen en filantropische stichtingen (de
private sector vertegenwoordigend) bundelen de krachten in een erkenning dat de
publieke of private sectoren afzonderlijk tekortkomen in de aanpak van wereldwijde
problemen.
Als
gevolg
hiervan
reguleren
hybride
publiek-private
samenwerkingsverbanden steeds vaker zaken die het publiek raken in aanvulling op, of in
plaats van, staten en internationale organisaties en zijn dus in staat om de mensenrechten
van individuen voordelig of nadelig te beïnvloeden. Deze mogelijk nadelige invloed leidt
tot vragen over aansprakelijkheid onder internationaal recht.
Het doel van dit onderzoek is om aansprakelijkheid onder internationaal recht te
bestuderen in relatie tot de handelingen van publiek-private samenwerkingsverbanden,
door een aantal publiek-private samenwerkingen op het gebied van wereldwijde
gezondheid als case studies te gebruiken. Wie is er bijvoorbeeld aansprakelijk onder
internationaal recht als een dergelijke samenwerking medicijnen verstrekt (of daarbij
assisteert) aan een bevolking en deze medicijnen schade toebrengen aan het leven en de
gezondheid van de bevolking omdat zij onveilig zijn, niet juist getest en/of de
houdbaarheid verlopen? Onderzocht is of het samenwerkingsverband en/of de partners
en/of de ontvangers van het samenwerkingsverband, dat wil zeggen de staten en/of de
internationale organisaties, aansprakelijk kunnen worden gesteld onder internationaal
recht voor de handelingen van het samenwerkingsverband.
Om dit vraagstuk te bespreken, bestudeert dit onderzoek de juridische status onder
internationaal recht van publiek-private samenwerkingsverbanden op het gebied van
wereldwijde gezondheid om te bepalen of deze samenwerkingsverbanden internationale
rechtspersoonlijkheid bezitten. Dit zou betekenen dat zij onderworpen zijn aan de regels
van het internationale aansprakelijkheidsrecht. In het onderzoek wordt vastgesteld dat
deze samenwerkingsverbanden op dit moment geen rechtspersoonlijkheid hebben onder
internationaal recht en, als gevolg daarvan, buiten het kader vallen van aansprakelijkheid
onder internationaal recht. Dit leidt tot een beschouwing van de mogelijkheid om
publiek-private samenwerkingsverbanden op het gebied van wereldwijde gezondheid
aansprakelijk te stellen in nationale rechtssystemen en van de immuniteit die deze
samenwerkingsverbanden genieten voor de jurisdictie van nationale rechters in bepaalde
staten. De obstakels om publiek-private samenwerkingsverbanden op het gebied van
wereldwijde gezondheid zelf aansprakelijk te stellen geeft aanleiding om de
aansprakelijkheid onder internationaal recht te onderzoeken van staten en/of
internationale organisaties, als partners en/of als ontvangers van deze
samenwerkingsverbanden, voor de handelingen van deze samenwerkingsverbanden. Tot

slot worden conclusies getrokken over de beste optie(s) om, in het kader van het
internationaal recht, de aansprakelijkheidskloof onder internationaal recht te overbruggen
in relatie tot de handelingen van publiek-private samenwerkingsverbanden op het gebied
van wereldwijde gezondheid.
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1. INTRODUCTION
People in developing countries are susceptible to diseases that are preventable and/or
treatable in most other parts of the world and one of the main reasons behind this
susceptibility is that the means to prevent and/or treat these diseases are not reaching
them. In the past ten years, however, concrete steps have been made toward ameliorating
this situation and much of the credit can be given to the establishment of global health
public-private partnerships. In the shadow of the success of these partnerships lies
however the possibility of something going wrong and it is to this shadow that this
research sheds light.

Partnerships, comprised of states and international organizations (representing the public
sector) and companies, non-governmental organizations, research institutes and
philanthropic foundations (representing the private sector), are forming in an attempt to
respond to pressing global health issues, particularly in developing countries.

It is

through the work of these partnerships, and other partnerships like them, that a shift is
taking place which moves (at least partly) regulation over global health matters from the
hands of states and international organizations into the hands of public-private
partnerships. These partnerships are managing activities that are normally regarded as in
the domain of states and international organizations, such as providing access to
preventative and treatment measures for certain diseases or improving health
infrastructure within certain states to better manage the growing risk of disease. States
and international organizations are, thus, no longer the sole regulators of health issues
affecting people on the international plane as this role is now also being performed by
entities such as public-private partnerships.

In the beginning days of partnering in relation to global health, collaboration between the
public and private sectors did not seem to raise concern. Perhaps this was due to the
novelty of partnerships or perhaps, at first, the impact of partnerships was seen as useful
but still peripheral. This perception has, however, been changing. Collaboration between
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the public and private sectors is becoming a popular means to deal with global health
issues and the impact can no longer be seen as novel or peripheral. Partnerships are
becoming increasingly capable of affecting the lives and health of individuals and the
favorable and potentially adverse impact on the rights of individuals, especially the right
to life and the right to health, cannot be ignored.

This potentially adverse impact of the increasing power exercised by global health
public-private partnerships, in turn, leads to concerns of responsibility under international
law.

Indeed, power and responsibility under international law go hand in hand;

responsibility under international law is the “logical corollary” of power. 1

Clyde

Eagleton, writing on the responsibility of states under international law in 1928, argued
that “power breeds responsibility” and that a state is more willing to accept responsibility
for an act when it has authority over the act.2 The rules on the responsibility of states
under international law, set out by the International Law Commission (ILC) in the
Articles on State Responsibility,3 in fact stem from the need to hold states responsible for
an abuse of power resulting in an act that was wrongful under international law. State
responsibility is, and always has been, intricately tied to the power of states.
The underlying logic of ‘power breeds responsibility’ in relation to states naturally made
its way into the world of international organizations.4 The responsibility of international
organizations, like state responsibility, is tied to power. Power over global issues is now
being governed by international organizations, in addition to, or instead of, states.5 This
shift in power means that international organizations are capable of acting in ways which

1

Philippe Sands and Pierre Klein, Bowett’s Law of International Institutions (Sweet and Maxwell 2009)
518. See International Law Association, Berlin Conference (2004), ‘Accountability of International
Organizations’ (2004) 1 International Organizations Law Review 221, 225
2
Clyde Eagleton, The Responsibility of States in International Law (The New York University Press 1928)
206
3
Articles on the Responsibility of States for Internationally Wrongful Acts, UNGA Res 56/83, Annex (28
Jan 2002) art 1 (Articles on State Responsibility or ASR)
4
E. Paasivirta and P.J. Kuijper, ‘Does One Size Fit All?: The European Community and the Responsibility
of International Organizations’ (2005) XXXVI Netherlands Yearbook of International Law 169, 173
5
See Christoph H. Schreuer, ‘The Waning of the Sovereign State: Towards a New Paradigm for
International Law?’ (1993) 4 The European Journal of International Law 447
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impact the social, political, economic and legal situation of individuals.6 This impact was
not, in the beginning, recognized as troubling as international organizations were seen in
a positive light. International organizations were thought to have “a great role to play in
the salvation of mankind”7 and to be incapable of doing harm. However, it was precisely
this shift in power which opened up the possibility of rights violations by international
organizations and led to the question – quis custodiet opsos custodes? (who guards the
guardians?).8

A decision of the World Health Organization (WHO) to issue a travel ban to a state
where the outbreak of an infectious disease has occurred; a decision of the United
Nations Security Council to blacklist an individual suspected of terrorist activities and
subject him/her to sanctions or a decision of the United Nations High Commissioner for
Refugees as to a determination of refugee status are just a few examples of situations
where the decisions of international organizations are capable of having an adverse
impact on the rights of individuals.9 The work of international organizations is now seen
also in a negative light and it is in this negative light that a call came for the responsibility
of international organizations.

The power exercised by international organizations

necessitated a counterbalance to responsibility and this counterbalance is seen in the
ILC’s Articles on the Responsibility of International Organizations.10

Over time, governance over global issues has further shifted from states and international
organizations to other entities, including public-private partnerships. Partnerships are
stepping in and filling, or partially filling, the shoes of states and international
6

Gerhard Hafner, ‘Accountability of International Organizations – A Critical View’ in Ronald St. John
MacDonald and Douglas M. Johnston (eds), Towards World Constitutionalism (Koninklijke Brill NV
2005) 585, 592-593, 629
7
Nagendra Singh, Termination of Membership of International Organisations (Stevens & Sons Limited
1958) vii
8
August Reinisch, ‘Securing the Accountability of International Organizations’ (2001) 7 Global
Governance 131, 132. See Robert McCorquodale, ‘International Organizations and International Human
Rights Law: One Giant Leap for Humankind’ in Kaiyan Homi Kaikobad and Michael Bohlander (eds),
International Law and Power Perspectives on Legal Order and Justice (Martinus Nijhoff Publishers 2009)
141, 142; Guglielmo Verdirame, The UN and Human Rights: Who Guards the Guardians? (CUP 2011)
9
See Ellen Hey, ‘The High-level Summit, International Institutional Reform and International Law’ (20052006) 2(1) Journal of International Law & International Relations 5, 21-22 for other examples.
10
Articles on the Responsibility of International Organizations, UNGA Res 66/100, Annex (27 Feb 2012)
(Articles on the Responsibility of International Organizations or ARIO)
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organizations and, as a result, are regulating global issues in addition to, or instead of,
states and international organizations.

This power, like the power of states and

international organizations, is capable of having an adverse impact on the rights of
individuals and thus needs to be subject to legal restraints such as responsibility under
international law.

The overarching purpose of this research is thus to explore responsibility under
international law in relation to the acts of public-private partnerships, using select publicprivate partnerships in the area of global health as case studies. A foreseeable scenario is,
for example, a public-private partnership providing (or assisting in providing) medication
to a population that is damaging to the life and health of the population because it is
unsafe, not properly tested and/or expired. The inquiry made in this research, in relation
to this and other similar scenarios, is who can be held responsible under international
law? Can the partnership be held responsible? And/or can the partners and/or hosts of
the partnership be held responsible? To address this inquiry, this research contemplates
the legal status of global health public-private partnerships under international law in
order to determine whether or not these partnerships have legal personality under
international law, resulting in them being subject to rules of responsibility under
international law.11 The absence of legal personality under international law, and in turn
the failure to fall within the framework of responsibility under international law, leads to
consideration of the possibility of holding global health public-private partnerships
responsible in domestic legal systems and the immunity these partnerships have from the
jurisdiction of domestic courts in certain states.12 The obstacles to holding global health
public-private partnerships themselves responsible leads finally to an investigation into
the possibility of holding states and/or international organizations, as partners and/or
hosts of these partnerships, responsible under international law in relation to the acts of
these partnerships.13

11

See Section 1.5 and Chapter 3
See Section 1.5 and Chapter 4
13
See Section 1.5 and Chapters 5 and 6
12
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This introductory chapter, in the subsequent sections, sets out the definitions relied on
throughout this research, the methodology employed, the reason for choice of case study,
the contribution this research makes to scholarship and, finally, the organization of the
chapters.

1.1. DEFINITIONS
A couple of definitions of terms relied on throughout this research need to be provided in
this introductory chapter as they are capable of varying connotations. The terms defined
herein are public-private partnership (including networks, programs with external
participation, formal partnerships or alliances and separate organizations) and
international organization.

1.1.1. Public-Private Partnership

The term public-private partnership is often used flexibly to describe collaborations
between the public and private sectors. The inconsistency in the use of the term makes
generalizations with respect to the definition of public-private partnership difficult to
make or, at least, very broad. Such inconsistency arises from the range of scope of
activities of each partnership, the diverse composition of partners of each partnership and
the differing structure of each partnership.14

Definitions of public-private partnership therefore tend to be all-encompassing. A report
of the Secretary-General of the United Nations defines public-private partnerships as
“voluntary and collaborative relationships between various parties, both State and nonState, in which all participants agree to work together to achieve a common purpose or

14

See Michael R. Reich, et al, ‘Workshop on Public Health Law and Ethics I & II: The Challenge of
Public/Private Partnerships (PPPs)’ (2003) 31 Journal of Law, Medicine and Ethics 90, 91
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undertake a specific task and to share risks and responsibilities, resources and benefits.”15
The WHO, in its glossary of globalization, trade and health terms, indicates that

[t]he term public-private partnership[] covers a wide variety of ventures involving a
diversity of arrangements, varying with regard to participants, legal status,
governance, management, policy-setting prerogatives, contributions and
operational roles. They range from small, single-product collaborations with
industry to large entities hosted in United Nations agencies or private not-for-profit
organizations.16
Gian Luca Burci describes public-private partnerships, in the global health context, as

long-term collaborative arrangements among a group of diverse stakeholders, some
of which of a public nature (e.g. governmental agencies and intergovernmental
organizations) and others of a private nature (e.g. non-governmental organizations,
private commercial companies, research institutes, professional associations etc.) to
jointly pursue a discreet public health goal.17
Any of the preceding definitions are suitable to rely on in this research.

In addition to defining public-private partnership, it is further useful for the purposes of
this research to place public-private partnerships into categories based on structure.
Creating categories of public-private partnerships, based on structure, permits
generalizations about such partnerships to be made, depending on which category a
partnership belongs to. It also opens up the possibility of extending the reach of the
conclusions made in this research to other public-private partnerships, including those
outside the sphere of global health, if they fit within a certain category.

15

Report of the Secretary-General, ‘Enhanced cooperation between the United Nations and all relevant
partners, in particular the private sector’ (10 August 2005) UN Doc A/60/214 para 8
16
World Health Organization, Glossary of globalization, trade and health terms, Public-Private
Partnerships for Health <http://www.who.int/trade/glossary/story077/en/index.html> accessed 25 May
2012
17
Gian Luca Burci, ‘Public/Private Partnerships in the Public Health Sector’ (2009) 6 International
Organizations Law Review 359, 361. Other definitions of public-private partnership in the global health
context can be found in K. Buse and G. Walt, ‘Global public-private partnerships: part I – a new
development in health’ (2000) 78(4) Bulletin of the World Health Organization 549, 550; Reich (n 14) 91
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Instead of designing a new system of categorization, this research adopts and relies on the
system of categorization used by Burci as it aptly describes the variety of existing global
health public-private partnerships. Burci divides public-private partnerships governing
global health into the following categories: networks, programs with external
participation, formal partnerships or alliances and separate organizations.18

1.1.1.1. Networks

Networks are defined as loosely structured groups where participants meet regularly to
exchange information, strategize, facilitate advocacy and/or provide advice. Although a
network is convened and supported by an international organization, activities of the
network are carried out by each participant of the network in its own capacity.

19

The

Global Outbreak Alert and Response Network20 (GOARN) and the Global
Noncommunicable Disease Network21 (NCDnet) are examples of networks.

1.1.1.2. Programs with External Participation

Programs with external participation are generally long-term, structured programs created
by an international organization however also involving other entities from the public and
private sectors. They are often based on documents such as terms of reference, strategic
frameworks or guiding principles. These documents, although agreed to among the
public and private sector participants, are considered working documents of the creating
international organization. Further, the creating international organization is responsible
for carrying out the activities of these programs with external participation.22

18

The

Burci (n 17) 336-369
ibid 366
20
Global Outbreak Alert & Response Network <http://www.who.int/csr/outbreaknetwork/en/> accessed
25 May 2012
21
Global Noncommunicable Disease Network <http://www.who.int/ncdnet/en/> accessed 25 May 2012
22
Burci (n 17) 367
19
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Tobacco Free Initiative23 (TFI) and the Global School Health Initiative24 are examples of
programs with external participation.

1.1.1.3. Formal Partnerships or Alliances

Formal partnerships or alliances are highly structured and function as recognizable
entities. A secretariat is hosted by an international organization and a board is set up to
take decisions. Formal partnerships or alliances are often established and operate in
accordance with a memorandum of understanding, or other similar document. A key
characteristic here, and the distinguishing feature from separate organizations, is that
formal partnerships or alliances are not separate legal entities and instead work through
the legal entity of the host international organization.25

The Roll Back Malaria

Partnership26 (RBM) and the Stop TB Partnership27 (Stop TB) are examples of formal
partnerships or alliances.

1.1.1.4. Separate Organizations

Separate organizations are distinguishable from formal partnerships or alliances in that
they are separate legal entities under domestic law. Normally, they have the structure of
a non-profit company or trust under domestic law with founding documents varying in
accordance with the legal requisites of the state of incorporation. The structure of
separate organizations is highly developed and includes a board comprised of
representatives from both the public and private sectors, or other governing body, that has
the authority to take decisions binding the partnership.28 The GAVI Alliance29 (GAVI)

23

Tobacco Free Initiative <http://www.who.int/tobacco/en/> accessed 25 May 2012
Global School Health Initiative <http://www.who.int/school_youth_health/gshi/en/> accessed 25 May
2012
25
Burci (n 17) 367
26
Roll Back Malaria Partnership <http://www.rbm.who.int/> accessed 25 May 2012
27
Stop TB Partnership <http://www.stoptb.org/> accessed 25 May 2012
28
Burci (n 17) 367-368
29
GAVI Alliance <http://www.gavialliance.org/> accessed 25 May 2012
24

9
and the Global Fund to Fight AIDS, Tuberculosis and Malaria30 (the Global Fund) are
examples of separate organizations.

The focus of this research is on the categories of formal partnerships or alliances and
separate organizations, rather than the categories of networks and programs with external
participation.

The reason is because formal partnerships or alliances and separate

organizations act as recognizable entities whereas networks and programs with external
participation do not act as recognizable entities. Acts of networks are carried out by each
participant of the network in its own capacity and acts of programs with external
participation are carried out by the creating international organization. The allocation of
responsibility under international law is thus to the participants and creating international
organization, respectively.

Acts of formal partnerships or alliances and separate

organizations, on the other hand, are carried out by the partnerships themselves. The
allocation of responsibility under international law, i.e. to the partnership itself and/or to
the partners and/or hosts of the partnership, is not obvious and therefore deserving of
scholarly attention. The focus throughout this research is thus on the categories of formal
partnerships or alliances and separate organizations.

The term ‘partnership’ will,

however, be used throughout when discussing both these categories.

1.1.2. International Organization

The definition of international organization relied on in this research is the definition
provided in the Articles on the Responsibility of International Organizations. It defines
an international organization as “an organization established by a treaty or other
instrument governed by international law and possessing its own international legal

30

The Global Fund to Fight AIDS, Tuberculosis and Malaria <http://www.theglobalfund.org/en/> accessed
25 May 2012
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personality.”31

It further holds that “[i]nternational organizations may include as

members, in addition to States, other entities.”32

This definition is relied on since it has been adopted by the ILC and thereby reflects the
general acceptance of states and international organizations through their collaborative
effort to reach consensus on the Articles on the Responsibility of International
Organizations. Further, it is useful to congrue with the terminology of the Articles on the
Responsibility of International Organizations as this will be discussed in a later chapter
exploring the responsibility of international organizations under international law in
relation to the acts of public-private partnerships.33
The inclusion of the phrase – international organizations may include as members, in
addition to states, other entities – in the definition of international organization may
instigate an argument that public-private partnerships could themselves be considered to
be international organizations. A public-private partnership has as members both states
and other entities. Such an argument is further supported by the fact that partnerships
have been described, in certain circumstances, as international organizations, or other
equivalent terms.

GAVI, for example, is labeled an international institution in

Switzerland34 and the Global Fund, for example, is designated a public international

31

ARIO (n 10) art 2(a)
ibid. The term international organization is used rather than the term intergovernmental organization.
Intergovernmental connotes an organization comprised solely of states as members. International, on the
other hand, indicates that the organization may have not only states as members but also other entities,
besides states, as members. See ILC, Draft articles on the responsibility of international organizations, with
commentaries 2011 (adopted by the International Law Commission at its sixty-third session, in 2011, and
submitted to the General Assembly as part of the Commission’s report covering the work of that session
(A/66/10). The report, which also contains commentaries to the draft articles (para 88), will appear in
Yearbook of the International
Law Commission, 2011, vol II, Part Two) 7
<http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf> accessed 25 May 2012
(Commentaries)
33
See Chapter 6
34
GAVI Press releases, GAVI recognized as an international institution, 23 June 2009
<http://www.gavialliance.org/library/news/press-releases/2009/gavi-recognised-as-internationalinstitution/> accessed 25 May 2012; The Federal Act on the Privileges, Immunities and Facilities and the
Financial Subsidies granted by Switzerland as a Host State (Host State Act), 22 June 2007
<http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/dipl/diplin.Par.0009.File.tmp/Host%20St
ate%20Act.pdf> accessed 25 May 2012
32
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organization in the United States.35

Public-private partnerships are not, however,

international organizations, according to the definition set out in the Articles on the
Responsibility of International Organizations. Partnerships are not established by a treaty
or other instrument governed by international law.36 RBM and Stop TB were created on
the initiative of international organizations37 and not by a treaty or other instrument
governed by international law.38 Also, GAVI and the Global Fund are foundations
created under the municipal law of Switzerland39 and the commentary on the Articles on
the Responsibility of International Organizations expressly states that its definition of
international organization does not cover organizations established through municipal
law.40 Further, partnerships do not possess international legal personality,41 an issue
which will be explored in a later chapter of this research.42 It therefore cannot be said
that public-private partnerships fall within the definition of international organization
relied on herein.

1.2. METHODOLOGY
The methodology employed in this research is based on a theory of positivism. There are
varying strains of positivism43 but here, the focus will be on a modern version of
positivism as opposed to a classic version of positivism.

35

Executive Order 13395 of January 13, 2006 Designating the Global Fund To Fight AIDS, Tuberculosis
and Malaria as a Public International Organization Entitled To Enjoy Certain Privileges, Exemptions, and
Immunities, 13 January 2006 , s 1 <http://www.gpo.gov/fdsys/pkg/FR-2006-01-19/pdf/06-554.pdf>
accessed 25 May 2012; 22 USC §288f-6: Global Fund to Fight AIDS, Tuberculosis and Malaria; extension
of
privileges,
exemptions,
and
immunities
<http://www.gpo.gov/fdsys/pkg/USCODE-2009title22/pdf/USCODE-2009-title22-chap7-subchapXVIII-sec288f-6.pdf> accessed 25 May 2012
36
ARIO (n 10) art 2(a)
37
RBM Mandate <http://www.rbm.who.int/rbmmandate.html> accessed 25 May 2012; Our History
<http://www.stoptb.org/about/history.asp> accessed 25 May 2012
38
Commentaries (n 32) 7-8
39
GAVI
Alliance
Statutes,
29-30
October
2008,
art
1
<http://www.gavialliance.org/resources/GAVI_Alliance_Statutes.pdf> accessed 25 May 2012; The Global
Fund to Fight AIDS, Tuberculosis & Malaria By-Laws, 21 November 2011, art 1
<http://www.theglobalfund.org/en/about/structures/board/> accessed 25 May 2012
40
Commentaries (n 32) 8
41
ARIO (n 10) art 2(a)
42
See Chapter 3
43
See Ulrich Fastenrath, ‘Relative Normativity in International Law’ (1993) 4 European Journal of
International Law 305, 307
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Classic positivism considers so-called extra-legal arguments, such as moral or ethical
arguments for example, as irrelevant to the law.44 This provokes the common criticism of
positivism that it separates law from normative context.45

A premise of positivism is, indeed, that it distinguishes lex lata (what the law is) and lex
ferenda (what the law ought to be).46 But this does not mean that positivism entirely
closes its eyes to normative context.

H.L.A. Hart, when commenting on Jeremy

Bentham’s and John Austin’s insistence on distinguishing between law as it is from law
as it ought to be, explained what is not meant by a separation of law and morals. It is not
meant that law and morals do not intersect at all. It is not denied that legal systems are
influenced by morals and that morals are influenced by legal systems.47 Positivism is
capable of recognizing that law is not independent of its normative context and it is this
understanding, termed modern positivism, which is relied on throughout this research.

Lex lata and lex ferenda will both be considered throughout this research. Partnerships
are a relatively new phenomenon and the framework for governing partnerships under
international law has not yet been clearly identified. Lex lata is, therefore, important to
identify. Lex ferenda is also important to consider as the international legal system, thus
far, does not provide a method for governing partnerships. It is insightful, therefore, to
consider lex ferenda arguments in order to suggest how the law governing partnerships
could or should develop in the future.
44

See Hans Kelsen, Pure Theory of Law (University of California Press 1967); Bruno Simma and Andreas
L. Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A Positivist
View’ (1999) 93(2) American Journal of International Law 302, 304; Steven Ratner and Anne-Marie
Slaughter, ‘Appraising the Methods of International Law: A Prospectus for Readers’ (1999) 93(2)
American Journal of International Law 291, 293
45
See Hans J. Morgenthau, ‘Positivism, Functionalism, and International Law’ (1940) 34 American Journal
of International Law 260, 267; Alain Pellet, ‘The Normative Dilemma: Will and Consent in International
Law-Making’ (1988-1989) 12 Australian Year Book of International Law 22, 24
46
See H.L.A. Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71(4) Harvard Law Review
593, 600; Prosper Weil, ‘Towards Relative Normativity in International Law?’ (1983) 77 American Journal
of International Law 413, 421
47
Hart (n 46) 595, 598-599. See Ronald Dworkin, ‘A Reply by Ronald Dworkin’ in Marshall Cohen (ed),
Ronald Dworkin and Contemporary Jurisprudence (Rowman & Allanheld 1983) 249, 254; Benedict
Kingsbury, ‘Legal Positivism as Normative Politics: International Society, Balance of Power and Lassa
Oppenheim’s Positive International Law’ (2002) 13(2) European Journal of International Law 401, 402403
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This research will therefore be taking on tasks that Lassa Oppenheim has stated the
science of international law must devote itself to – the exposition and criticism of the
existing rules of law.48 In exposing the existing rules of law, the focus will be on the
rules of responsibility under international law and whether or not global health publicprivate partnerships fit within the purview of these rules. In criticizing the existing rules
of law, the gap in responsibility under international law in relation to the acts of global
health public-private partnerships will be revealed and other avenues of dealing with
responsibility under international law in relation to the acts of these partnerships will be
suggested. The standard relied on is the tenet of international law that an internationally
wrongful act entails international responsibility. The suggestions made are lex ferenda
but are nonetheless vital to consider given the paucity of avenues for dealing with the
responsibility of global health public-private partnerships under international law.

Another feature of classic positivism is that it describes law as a system of rules
emanating solely from the will of states.49 State will is thus the centerpiece of classic
positivism. Support for this assertion is found in the Lotus case of the Permanent Court
of International Justice: “The rules of law binding upon States [ ] emanate from their own
free will as expressed in conventions or by usages generally accepted as expressing
principles of law.”50 The sources of the rules of international law are, according to this
view, either treaty or custom, through which explicit or implicit state will is found.51

48

L. Oppenheim, ‘The Science of International Law: Its Task and Method’ (1908) 2(2) American Journal
of International Law 313, 314-315, 318. Robert Cryer, Tamara Hervey and Bal Sokhi-Bulley refer to this
as “expository” and “evaluable” scholarship, respectively (Robert Cryer, Tamara Hervey and Bal SokhiBulley, Research Methodologies in EU and International Law (Hart Publishing 2011) 9-10). Oppenheim
was, however, cautious when it came to criticizing existing law: “the international jurist must not walk in
the clouds; he must remain on the ground of which is realizable and tangible. It is better for international
law to remain stationary than to fall in the hands of the impetuous and hot-headed reformer.” (Oppenheim
(n 48) 318)
49
Simma and Paulus (n 44) 304; Ratner and Slaughter (n 44) 293
50
The Case of the S.S. “Lotus” (Judgment) PCIJ Rep Series A No 10, 7 September 1927, 2, 18
51
Oppenheim (n 48) 327, 333-334
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It follows that soft law has no place in classic positivism.52 Modern positivism, on the
other hand, sees an opening for soft law. Soft law is said to play a role in creating,
identifying and interpreting rules.53 Positivism, like other theories, is a “living method”54
and has thus evolved over the years in line with developments in the international
community.

This research considers the sources of law set out in Article 38(1) of the Statute of the
International Court of Justice: treaties, custom, jurisprudence and academic writings.55
Particular reliance is further placed on the ILC’s work on both state responsibility56 and
the responsibility of international organizations.57 The ILC began its work on state
responsibility in 1955 and, finally, in 2001, through the work of James Crawford as the
then Special Rapporteur, the Articles on State Responsibility were adopted by the ILC
and later taken note of and annexed to General Assembly Resolution 56/83.58 The ILC
began its work on the responsibility of international organizations in 2002 and assigned
Giorgio Gaja as the Special Rapporteur. In 2011, the Articles on the Responsibility of
International Organizations were adopted by the ILC and later taken note of and annexed
to General Assembly Resolution 66/100.59 It is with specific reference to the Articles on
State Responsibility and the Articles on Responsibility of International organizations that
this research considers the responsibility of states and international organizations in
relation to the acts of global health public-private partnerships.

The work of the ILC on state responsibility and the responsibility of international
organizations might be seen as reflecting (in part) “international custom, as evidence of a

52

Simma and Paulus (n 44) 304
ibid 307-308; Fastenrath (n 43) 324
54
Ratner and Slaughter (n 44) 295
55
Statute of the International Court of Justice, 18 April 1946, art 38(1)
56
ILC, State Responsibility – Summary <http://untreaty.un.org/ilc/summaries/9_6.htm> accessed 25 May
2012
57
ILC,
Responsibility
of
international
organizations
–
Summary
<http://untreaty.un.org/ilc/summaries/9_11.htm> accessed 25 May 2012
58
State Responsibility – Summary (n 56)
59
ILC,
Responsibility
of
international
organizations
–
Analytical
Guide
<http://untreaty.un.org/ilc/guide/9_11.htm> accessed 25 May 2012
53
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general practice accepted as law”60 or as representing “teachings of the most highly
qualified publicists of the various nations.”61 But if this work of the ILC is not seen as
falling within the ambit of these sources of law, it is submitted that to the extent it
provides understandings on the creation, identification and interpretation of rules, it fits
within a positivistic perception of international law.62

1.3. CHOICE OF CASE STUDY
A choice of case study had to be made because it would be impracticable to cover all the
myriad of public-private partnerships acting worldwide. Public-private partnerships in
the area of global health were chosen as the case study because they are proliferating and
are directly (and indirectly) affecting the lives and health of millions of people. These
affects and the possibly adverse consequences arising therefrom precipitate concerns of
responsibility under international law and, for this reason, global health public-private
partnerships are the case study chosen in this research. Global health public-private
partnerships, and the issues arising under international law in relation to them, are,
nonetheless, illustrative of public-private partnerships more generally. The hope is that
the legal reasoning applied to global health public-private partnerships in this research
will be applied by analogy, to the extent possible, to public-private partnerships outside
the area of global health as well.63

60

Statute of the ICJ (n 55) art 38(1)(b). See James Crawford, The International Law Commission’s Articles
on State Responsibility – Introduction, Text and Commentaries (CUP 2002) 74; David Caron, ‘The ILC
Articles on State Responsibility: The Paradoxical Relationship Between Form and Authority’ (2002) 96
American Journal of International Law 857, 872; Commentaries (n 32) 2-3
61
Statute of the ICJ (n 55) art 38(1)(d). See Membership <http://www.un.org/law/ilc/> accessed 25 May
2012
62
See n 53
63
Other possible areas include water (eg. Global Water Partnership <http://www.gwp.org/> accessed 25
May 2012), climate change (eg. Clean Development Mechanism <http://cdm.unfccc.int/about/index.html>
accessed 25 May 2012), pharmaceuticals (eg. International Conference on Harmonization of Technical
Requirements for the Registration of Pharmaceuticals for Human Use (ICH) <http://www.ich.org/>
accessed
25
May
2012),
food
(eg.
Codex
Alimentarius
Commission
<http://www.codexalimentarius.net/web/index_en.jsp> accessed 25 May 2012), anti-doping in sports (eg.
World Anti-Doping Agency <http://www.wada-ama.org/> accessed 25 May 2012) and the internet (eg. the
Internet Corporation for Assigned Names and Numbers (ICANN) <http://www.icann.org/> accessed 25
May 2012), to name just a few examples
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The open definition of public-private partnership provided above coupled with the
growing popularity of public-private partnerships involving global health means,
however, that full coverage of all global health public-private partnerships is not
manageable. This research, therefore, draws on RBM, Stop TB, GAVI and the Global
Fund as illustrations. These particular partnerships are chosen because they are wellestablished and further are representative of formal partnerships or alliances and separate
organizations, which are the categories of partnerships that form the focus of this
research, for reasons explained above.64

1.4. CONTRIBUTION TO SCHOLARSHIP
This research is of both theoretical and practical importance. Theoretically, a better
understanding is needed of how global health public-private partnerships fit within the
framework of international law, especially in terms of responsibility under international
law in relation to the acts of these partnerships. Practically, exploring responsibility
under international law is imperative given the potentially adverse impact of global health
public-private partnerships on the lives and health of individuals and the absence of
obvious avenues to hold these partnerships responsible under international law. These
issues are of practical concern for all states whether they are contributors to, participants
in or recipients of the work of partnerships; for the international organizations,
companies, non-governmental organizations, research institutes and philanthropic
foundations participating in partnerships; and also for those individuals directly affected
by the work of partnerships. This research thus provides doctrinal clarification and
practical guidance in a seemingly unexplored field of international law.

1.5. ORGANIZATION OF CHAPTERS

64

See Section 1.1.1
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This research is divided into seven chapters. The first chapter is introductory. It sets out
the background and purpose of the research, definitions, methodology, choice of case
study, contribution to scholarship and organization of the chapters. The second chapter
provides an overview of global health public-private partnerships.

It describes the

evolution of public-private partnerships in the area of global health generally and then
proceeds to describe the particular partnerships under scrutiny in this research: formal
partnerships or alliances – RBM and Stop TB – and separate organizations – GAVI and
the Global Fund. These two chapters set the scene for the analysis in the subsequent
chapters.

The legal status of global health public-private partnerships under international law is the
focus of the third chapter as responsibility under international law depends on legal
personality under international law. This chapter examines the basis by which legal
personality under international law is determined and discusses whether or not global
health public-private partnerships possess legal personality under international law. The
uncertain status of hybrid entities under international law means that global health publicprivate partnerships do not, at present, have legal personality under international law and,
as a result, reside outside the framework of responsibility under international law. As the
regulation of global health issues shifts from states and international organizations to
public-private partnerships, responsibility under international law does not follow. A gap
is thereby created between the regulation of global health issues by public-private
partnerships and responsibility under international law.

This gap in responsibility under international law might leave one wondering whether
global health public-private partnerships are better positioned to be held responsible in
domestic legal systems.

These partnerships, however, have immunity from the

jurisdiction of domestic courts in certain states.

The fourth chapter explores the

immunity global health public-private partnerships have from the jurisdiction of domestic
courts in certain states and makes comparisons between the immunity of these
partnerships and the immunity of international organizations, in terms of sources of
immunity, the rationale of functional necessity and the need for access to a court or
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alternative means of dispute resolution.

It finally considers how to deal with the

immunity of global health public-private partnerships from the jurisdiction of domestic
courts, keeping in mind the gap in responsibility under international law in relation to the
acts of these partnerships.

The limitations on finding global health public-private partnerships responsible instigates
an inquiry, in the fifth and sixth chapters, into whether partners and/or hosts of
partnerships – states and/or international organizations – could or should be held
responsible under international law in relation to the acts of these partnerships.
Suggestions might be made to hold other partners, such as companies and nongovernmental organizations, responsible under international law in relation to the acts of
partnerships or to draw analogies between the responsibility under international law of
companies and non-governmental organizations and the responsibility under international
law of partnerships. These avenues will not, however, be explored in this research
because there are, at present, no rules governing the responsibility of companies or nongovernmental organizations under international law.65 A more reasonable avenue, at this
time, is to consider the responsibility under international law of states and/or international
organizations, as partners and/or hosts, in relation to the acts of partnerships.

65

See Philip Alston (ed), Non-State Actors and Human Rights (OUP 2005); Jutta Brunnée, ‘International
Legal Accountability Through the Lens of the Law of State Responsibility’ (2005) XXXVI Netherlands
Yearbook of International Law 21, 41-42, 48; Anna-Karin Lindblom, ‘The Responsibility of Other Entities:
Non-Governmental Organizations’ in James Crawford, Alain Pellet and Simon Olleson (eds), The Law of
International Responsibility (OUP 2010) 343. It is noted, however, that in relation to companies, the
United Nations Human Rights Council endorsed, in June 2011, the Guiding Principles on Business and
Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework (the Guiding
Principles). The Guiding Principles cover the state duty to protect against abuses of human rights by third
parties, the corporate responsibility to respect human rights and the access to effective remedies. Extensive
consultation with stakeholders led to the positive reception of the Guiding Principles and high hopes lie in
the Guiding Principles to prevent and remedy business-related human rights abuses. The Guiding
Principles do not, however, create new obligations under international law but rather elaborate on existing
standards and practices. The goal is that the Guiding Principles will be implemented and adhered to and to
the extent this happens, the better for human rights. But as these Guiding Principles are not binding law,
they fall outside the ambit of this research which focuses on fitting global health public-private partnerships
within a legal framework. See Human Rights Council, ‘Report of the Special Representative of the
Secretary-General on the issue of human rights and transnational corporations and other business
enterprises, John Ruggie: Guiding Principles on Business and Human Rights: Implementing the United
Nations “Protect, Respect and Remedy” Framework’ (21 Mar 2011) UN Doc A/HRC/17/31; Human Rights
Council, Res 17/4 Human rights and transnational corporations and other business enterprises (6 July 2011)
UN Doc A/HRC/RES/17/4
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The fifth chapter focuses on the responsibility of partnerships through the lens of state
responsibility. It explores the two elements of an internationally wrongful act of a state –
attribution to the state and a breach of an international obligation of the state – in the
context of acts of global health public-private partnerships. First, it considers attributing
the acts of partnerships to states through Article 5 (conduct of persons or entities
exercising elements of governmental authority), Article 7 (excess of authority or
contravention of instructions), Article 8 (conduct directed or controlled by a State) and
Article 9 (conduct carried out in the absence or default of the official authorities) of the
Articles on State Responsibility. It also considers attributing to states a failure to exercise
due diligence in relation to the acts of partnerships. Second, it considers the possibility of
a breach of an obligation under international human rights law by states with respect to
the acts of global health public-private partnerships.

Finally, it concludes with a

discussion on the possibility of a plurality of responsible states in relation to the acts of
global health public-private partnerships.

The sixth chapter focuses on the responsibility of partnerships through the lens of the
responsibility of international organizations.

In line with the chapter on state

responsibility, it examines the two elements of an internationally wrongful act of an
international organization – attribution to the international organization and a breach of
an international obligation of the international organization – in the context of acts of
global health public-private partnerships.

It first discusses attributing the acts of

partnerships to international organizations through Article 6 (conduct of organs or agents
of an international organization) and Article 8 (excess of authority or contravention of
instructions) of the Articles on the Responsibility of International Organizations. It
further discusses attributing to international organizations a failure to exercise due
diligence with respect to the acts of partnerships. It discusses second the possibility of a
breach of an obligation under international human rights law by international
organizations in relation to the acts of global health public-private partnerships. It finally
closes with a consideration of the possibility of a plurality of responsible international
organizations and states with respect to the acts of global health public-private
partnerships.

20

The seventh chapter then provides a synopsis of the preceding chapters and, finally,
reaches a conclusion on the best option(s), in the framework of international law, to
bridge the gap in responsibility under international law in relation to the acts of global
health public-private partnerships.

2. OVERVIEW OF PARTNERSHIPS
This chapter begins by describing, generally, the evolution of public-private partnerships
in the area of global health and then turns, more specifically, to the global health publicprivate partnerships under scrutiny in this research. As explained in the introductory
chapter,1 this research focuses on formal partnerships or alliances, in particular the Roll
Back Malaria Partnership (RBM) and the Stop TB Partnership (Stop TB), and separate
organizations, in particular the GAVI Alliance (GAVI) and the Global Fund to Fight
AIDS, Tuberculosis and Malaria (the Global Fund). This chapter thus provides a better
understanding of how global health public-private partnerships came to be and how they
work today and, in doing so, offers the necessary background for the chapters that follow.

2.1. EVOLUTION OF PARTNERSHIPS
Collaboration between the public and private sectors, in relation to global health issues,
began initially as simple donation agreements between the recipient state and the
donating entities. Partnerships, however, gradually developed into highly integrated
relationships between states, international organizations, companies, non-governmental
organizations, research institutes and/or philanthropic foundations.

This shift is

illustrated by the following diagram taken from an article written by Kent Buse and Gill
Walt in the Bulletin of the World Health Organization.2

1

See Chapter 1, Section 1.3
K. Buse and G. Walt, ‘Global public-private partnerships: part I – a new development in health’ (2000)
78(4) Bulletin of the World Health Organization 549, 550-551
2
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It is difficult to pinpoint the exact point at which partnerships moved from simple
donation agreements to the highly integrated relationships we see today; it was a gradual
process from the 1970s onwards. It can be said, however, that partnerships in global
health truly flourished in the late 1990s and early 2000s. Among the partnerships that
flourished at that time and that continue to have a significant impact on global health
today are the partnerships under consideration in this research – RBM, Stop TB, GAVI
and the Global Fund.

The need for partnering between the public and private sectors has been noted, on
numerous occasions, by leaders in the international community, generally, and the global
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health community, specifically.

Dr. Margaret Chan, Director-General of the World

Heath Organization (WHO) from 2007 to present, addressing the World Health
Assembly, stated that “the drive to reach the health-related [Millennium Development
Goals] unleashed the best of human creativity, bringing a host of innovations for
improving health.”3 She proceeded to list these innovations as including GAVI, the
Global Fund and other partnerships designed to develop and/or facilitate financing of
medicines and vaccines.4 Speaking about partnerships more generally, Ban Ki-moon,
Secretary-General of the United Nations from 2007 to present, stated that “[a]ddressing
global challenges requires a collective and concerted effort, involving all actors. Through
partnerships and alliances, and by pooling comparative advantages, we increase our
chances for success.”5 Public-private partnerships are thus regarded as a useful method
to deal with pressing global issues such as those relating to health.

The reasons behind the formation of global health public-private partnerships are
manifold and interconnected. The foremost reason is globalization. Globalization has,
for example, contributed to the spread of infectious diseases. Infectious diseases have the
potential to spread at a remarkable rate due to the speed and ease of the global movement
of goods and persons across borders.6 The outbreak of severe acute respiratory syndrome
(SARS) in 2003 and, more recently, swine flu in 2009 are prime examples of how
quickly an infectious disease can spread having effects not only domestically but also
regionally and globally.

Challenges, such as these, are not, however, being met

effectively by either the public or private sector alone. A global approach incorporating
both the public and private sector, such as partnerships, is needed in order to meet these

3

Margaret Chan, Director-General of the World Health Organization, ‘Time to get back on track to meet
the Millennium Development Goals’ Address to Sixty-third World Health Assembly, 17 May 2010
<http://www.who.int/dg/speeches/2010/WHA_address_20100517/en/index.html> accessed 25 May 2012
4
ibid
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homepage
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Nations
Office
for
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<http://www.un.org/partnerships/YPartnershipInitiatives.htm> accessed 25 May 2012. Also, the United
Nations Security Council, in a resolution on HIV/AIDS, noted with satisfaction “the unprecedented global
response of Member States, public and private partnerships, non-governmental organizations and the
important roles of civil society, communities, and persons living with and affected by HIV in shaping the
response.” (UNSC Res (7 June 2011) S/RES/1983 (2011), preamble)
6
Gian Luca Burci, ‘Institutional Adaptation without Reform – WHO and the Challenges of Globalization’
(2005) 2 International Organizations Law Review 437, 438
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challenges.7 In sum, globalization expedites problems but it also facilitates solutions to
problems by enabling entities from the public and private sectors to work together in
partnerships.

A shortage of resources is another reason for the creation of global health public-private
partnerships. There is growing acceptance that global health issues can no longer be
tackled effectively by either the public or private sector alone as each sector is unlikely to
have sufficient resources to address these issues. Access to resources from both the
public and private sector is therefore also a strong reason for partnering. Such resources
may be financial, technical, scientific and/or political in nature. By working together in
partnerships, resources of both the public and private sectors are pooled providing a
stronger basis to deal with global health issues.8

Public-private partnerships further provide a flexible means to deal with global health
matters. Partnerships are able to initiate, amend or terminate projects more simply and
quickly than states and/or international organizations.9 By doing so, partnerships often
circumvent complaints of bureaucratic slow-down which regularly occur when states
and/or international organizations take (or do not take) action.

Finally, partners of global health public-private partnerships also have their own reasons
for entering into these partnerships with each other. The WHO, for example, might join a
partnership in order to meet its objectives, to leverage financing, knowledge and other
resources from the private sector and/or to gain further legitimacy and authority by

7

Kent Buse and Gill Walt, ‘The World Health Organization and Global Public-Private Health Partnerships:
In Search of ‘Good’ Global Health Governance’ in Michael R. Reich (ed), Public-Private Partnerships for
Public Health (Harvard University Press 2002) 169, 169, 171-172
8
Buse and Walt, Global public-private partnerships: part I (n 2) 552; ibid 173; Michael R. Reich, et al,
‘Workshop on Public Health Law and Ethics I & II: The Challenge of Public/Private Partnerships (PPPs)’
(2003) 31 Journal of Law, Medicine and Ethics 90, 90-91
9
Craig Wheeler and Seth Berkley, ‘Initial lessons from public-private partnership in drug and vaccine
development’ (2000) 79(8) Bulletin of the World Health Organization 728, 731. See Eyal Benvenisti,
‘“Coalitions of the Willing” and the Evolution of Informal International Law’ (2006) Tel Aviv University
Law Faculty Papers, Paper 31, 1, 16
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working together with the private sector.10

A pharmaceutical company, as another

example, might join a partnership in order to increase its influence on rules governing
health at both the domestic and international level, to obtain financial benefits such as tax
breaks, to promote its image and increase its legitimacy and authority through association
with the WHO and other reputable organizations and/or to meet the demands of corporate
citizenship.11

Public-private partnerships in the area of global health are forming for the
aforementioned reasons, among others,12 and as long as people face global health issues,
it seems likely that these partnerships are here to stay. Through partnerships, the public
and private sectors are achieving goals that neither could easily achieve independently
and, as a result, real strides are being taken towards tackling global health issues.
Partnerships in the area of global health that contribute to this result include formal
partnerships or alliances, such as RBM and Stop TB, and separate organizations, such as
GAVI and the Global Fund. The following section provides a brief description of these
partnerships.

2.2. PARTNERSHIPS UNDER SCRUTINY
The partnerships chosen as case studies in this research are RBM and Stop TB
(illustrating formal partnerships or alliances) and GAVI and the Global Fund (illustrating
separate organizations).

Each of these partnerships is now described, focusing in

particular on creation, goals, partners, governance structure and operations.

10

These

Buse and Walt, Global public-private partnerships: part I (n 2) 553; Buse and Walt, The World Health
Organization (n 7) 179-80; Kent Buse and Amalia Waxman, ‘Public-private health partnerships: a strategy
for WHO’ (2001) 79(8) Bulletin of the World Health Organization 748, 749; Laurence Boisson de
Chazournes, ‘Concluding Remarks – Changing Roles of International Organizations: Global
Administrative Law and the Interplay of Legitimacies’ (2009) 6 International Organizations Law Review
655, 656-657
11
Buse and Walt, Global public-private partnerships: part I (n 2) 556; Buse and Walt, The World Health
Organization (n 7) 176-79
12
Other reasons behind the formation of global health public-private partnerships can be found in Buse and
Walt, Global public-private partnerships: part I (n 2) and Buse and Walt, The World Health Organization (n
7) 169
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descriptions will provide a better picture of the partnerships under scrutiny throughout
this research and will also provide necessary background for the chapters to come.

2.2.1. Formal Partnerships or Alliances

2.2.1.1. RBM

RBM was launched in 1998 by the WHO, the United Nations Children’s Fund
(UNICEF), the United Nations Development Programme (UNDP) and the World Bank
and operates within the auspices of the WHO.13 Its Secretariat is hosted by the WHO
which means that the WHO provides administrative and fiduciary support and facilities to
the Secretariat, according to the rules and regulations of the WHO, subject to adaptations
to meet the specific needs of RBM.14 Further, RBM is not a separate legal entity and,
therefore, cannot enter into contracts, acquire or dispose of property or institute legal
proceedings. The WHO, as host, engages in these activities on its behalf.15 Also, the
staff of the Secretariat of RBM are staff of the WHO and also officials of the WHO and
the privileges and immunities under international law applicable to the WHO and its staff
and officials apply to the Secretariat staff, funds, properties and assets of RBM.16
The vision of RBM is a world free of malaria.17 In order to realize this vision, RBM
brings partners together, provides coordination mechanisms, facilitates interaction,
supports activities and advocates to increase resource availability.18 More specifically, it
supports procurement and supply management efforts for nets, insecticides, medicines
and diagnostics and improves access to affordable and effective anti-malarial

13

RBM Mandate <http://www.rbm.who.int/rbmmandate.html> accessed 25 May 2012
Memorandum of Understanding between the Roll Back Malaria Partnership and the World Health
Organization Concerning Hosting, Secretariat and Administrative Services, 15 December 2006 arts 2.1,
2.2, 7 <http://www.rollbackmalaria.org/docs/MoU.pdf> accessed 25 May 2012 (RBM MoU)
15
ibid art 2.1
16
ibid arts 3.2, 3.8
17
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medicines.19 The work of RBM and other organizations, over the past ten years, has
reduced malaria cases by 23% and malaria deaths by 38% and saved over a million lives,
worldwide.20

It has more than five hundred partners, including malaria endemic countries, multilateral
development partners, the private sector, foundations, ex-officio members, research and
academia, non-governmental organizations and Organization for Economic Co-operation
and Development (OECD) donor countries. Any organization that abides by the strategy
of RBM and contributes to its implementation is permitted to join as a partner. 21

RBM has the following governing, administrative and advisory bodies in its operating
structure: the Board, the Secretariat, the Partnership Forum, the Executive Committee,
Board Standing Committees, the Executive Director, Working Groups, Task Forces and
Sub-Regional Networks.22

The Board is responsible for decision-making and administering the partnership. It
possesses all powers not expressly delegated to other bodies.23 It consists of twenty-one
voting members and five non-voting ex-officio members, plus a Chair and Vice-Chair.
19
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September
2011
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21
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The voting members include representatives from foundations, malaria endemic
countries, multilateral development partners, non-governmental organizations, donor
countries, private sector and research and academia. The non-voting ex-officio members
include representatives from the Global Fund, RBM, UNITAID, the UN Secretary
General’s Special Envoy for Malaria and African Leaders Malaria Alliance (ALMA).24
The Secretariat, hosted by the WHO, is responsible for implementing RBM work plans
and carrying out the day-to-day operations of RBM.25

The Partnership Forum assembles together all constituencies of partners and provides an
opportunity for global review and recommendations.26 The Executive Committee sets the
agenda for Board meetings and drafts decision points for the Board’s consideration,
oversees the Secretariat in work plan implementation and advises on non-planned
activities.27 Board Standing Committees are established when an issue requires attention
between bi-annual Board meetings.28 The Executive Director is the global spokesperson
and leader for RBM.29 Working Groups are established when partners need to be aligned
or when a coordinated effort is needed.30 At present, there is a Malaria Advocacy
Working Group,31 a Communication Working Group,32 a Harmonization Working
Group,33 a Vector Control Working Group,34 a Procurement and Supply Chain
24
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RBM
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25
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26
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27
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30
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31
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33
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Management Working Group,35 a Case Management Working Group,36 a Monitoring &
Evaluation Reference Group37 and a Malaria in Pregnancy Working Group.38 Task
Forces are voluntary groups of RBM partners that come together to provide
recommendations to the Board on a particular issue.39 Finally, Sub-Regional Networks
of RBM facilitate and support coordination among partners in certain regions. 40 Four
sub-regional networks have been created in Central Africa,41 East Africa,42 Southern
Africa43 and West Africa.44

2.2.1.2. Stop TB

Stop TB was established in 2001, building upon the Stop TB Initiative that was created in
1998, and operates under the auspices of the WHO. Its Secretariat is hosted by the WHO
which means that it manages its administrative, financial and human resources matters
according to the rules and regulations of the WHO, subject to adaptations to meet the
specific needs of Stop TB.45 Further, Stop TB does not have legal personality and, as a
result, does not have the capacity to contract, to acquire and dispose of immovable and
movable property or to institute legal proceedings. Instead, the WHO, as host, acts on its
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behalf in these capacities.46 Also, the staff of Stop TB are officials of the WHO and are,
accordingly, granted privileges and immunities under international law.47
The stated purpose of Stop TB is to obtain a world free of tuberculosis.48 It strives to
achieve this purpose by improving access to accurate diagnosis and effective treatments;
increasing the availability, affordability and quality of anti-tuberculosis drugs; and
promoting research and development for new anti-tuberculosis drugs, diagnostics and
vaccines.49 Stop TB’s achievements include, among others, the development of the
Global Plan to Stop TB 2011-201550 and the delivery of 16.5 million anti-tuberculosis
treatments by Stop TB’s Global Drug Facility.51

The partners of Stop TB number over a thousand and this number is not subject to a
cap.52

It is self-described as being a “dynamic, loose and evolving partnership.”53

Partnership is open to any organization committed to the measures necessary to eliminate
tuberculosis as a global health problem.54 Partners include international organizations,
donors from the private sector, governmental organizations, non-governmental
organizations, foundations, academic/research institutions and patient organizations.55
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The structure of Stop TB includes the Coordinating Board, the Secretariat, Working
Groups and the Partners’ Forum.56

The Coordinating Board is responsible for providing leadership; monitoring
implementation of policies, plans and activities; and coordinating the components of the
partnership.

Its composition is limited to thirty-four members representing the

constituencies of the partnership including high burden countries; the WHO; the World
Bank; the Global Fund; international organizations; regional representatives, including
from non-high burden countries; working groups; financial donors; foundations; nongovernmental organizations and technical

agencies; communities affected by

tuberculosis; the WHO Strategic and Technical Advisory Group; and the corporate
business sector.57 The Secretariat is hosted by the WHO. Its role is to support the
administrative, operational and strategic aspects of Stop TB in order to achieve its
goals.58

Working Groups are set up to implement the research, advocacy and/or operational
activities in relation to the target of the particular working group.59 There are, at present,
seven working groups: the DOTS Expansion Working Group;60 the TB/HIV Working
Group;61 the Stop TB Working Group on MDR-TB;62 the Working Group on New TB
Drugs;63 the New Diagnostics Working Group;64 the Working Group on New TB
Vaccines;65 and the Global Laboratory Initiative.66 Finally, the Partners’ Forum is a
consultative meeting of representatives of all the partners. It brings partners together in
56
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order to encourage support, assess progress and serve as a place for information
exchange.67

2.2.2. Separate Organizations
2.2.2.1. GAVI

GAVI was established in 2000 under the auspices of UNICEF.68 After being hosted by
UNICEF for almost a decade, it became, in 2009, a foundation and an international
institution under Swiss law and recognized as having international legal personality and
capacity with privileges and immunities in Switzerland.69
GAVI’s mission is to save lives and protect health by increasing access to immunization
in poor countries.70 Its stated purpose is to promote health by providing vaccines and the
means to deliver vaccines, facilitating the research and development of vaccines and
strengthening health care systems and civil society groups.71 In working towards this
purpose, GAVI contributes to achieving the Millennium Development Goals to end
poverty and hunger, achieve universal primary education, promote gender equality and
empower women, reduce child mortality, improve maternal health, combat HIV/AIDS,
67
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malaria and other diseases, ensure environmental sustainability and develop a global
partnership for development.72 Over the past eleven years, GAVI has committed US$7.2
billion to vaccines and immunizations leading to the vaccination and immunization of
326 million children and the prevention of over 5.5 million future deaths.73

The governance, administrative and advisory bodies of GAVI are the Board, the
Secretariat, the Executive Committee, Auditors, Standing Board Committees and
Advisory Committees.74

The governance of GAVI is managed by the Board. It has the highest and most extensive
authority over the decision-making and administration of GAVI. Among other functions,
it establishes policies and strategies, oversees operations and monitors program
implementation. It further possesses all powers not expressly delegated to other bodies.75
GAVI’s partners with representative membership and voting rights on the Board include
developing country governments,76 industrialized country governments,77 research and
technical health institutes,78 the industrialized country vaccine industry,79 the developing
country vaccine industry,80 civil society,81 the Bill & Melinda Gates Foundation,82 the
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WHO,83 UNICEF84 and the World Bank85.86 Private individuals, i.e. individuals with no
professional connection to GAVI, serve as unaffiliated members with voting rights on the
Board.87 And the Chief Executive Officer of GAVI serves on the Board as a member
without voting rights.88

The Secretariat is responsible for day-to-day operations

including, but not limited to, mobilizing resources, coordinating program approvals and
disbursements, developing policies and implementing strategies, monitoring and
evaluating, managing legal and financial matters and administering the Board and
Committees.89

The Executive Committee was established in order to make time-sensitive decisions
between regular Board meetings.90 Auditors are independent and conduct annual audits
of the accounts of GAVI.91

Standing Board Committees92 include the Executive

Committee,93 the Programme and Policy Committee,94 the Governance Committee,95 the
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GAVI
Secretariat
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Investment Committee,96 the Audit and Finance Committee97 and the Evaluation
Advisory Committee.98 Finally, Advisory Committees are advisory only and do not have
any decision-making power.99

One example of an Advisory Committee is the

Independent Review Committee which comprises an independent group of experts in the
area of health that provides advice to GAVI.100

GAVI employs two innovative financing mechanisms in order to achieve its aims: the
Advance Market Commitment (AMC) and the International Finance Facility for
Immunisation (IFFIm).101

The AMC focuses on expediting the development and

manufacture of vaccines. Funding commitments are made by donors, through an AMC,
in order to guarantee a low price for vaccines once they are developed and manufactured.
These funding commitments provide pharmaceutical companies, who make vaccines,
with an incentive to invest in the development and manufacture of vaccines.
Pharmaceutical companies then supply vaccines at a low price in the long-term.102 The
IFFIm focuses on the need for available and predictable funding, which allows states to
plan and implement immunization programs. States make long-term, legally-binding
commitments to donate funds and the IFFIm then borrows against these commitments
and issues bonds on capital markets. The funds raised are then distributed amongst
GAVI’s immunization programs.103 Other sources of funding for GAVI include direct
funding from states making multi-year pledges and commitments and also personal and
private sector philanthropy.104
96
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2.2.2.2. The Global Fund

The Global Fund was established in 2002 as a foundation under Swiss law105 and signed
an Administrative Services Agreement with the WHO whereby the WHO provided the
Secretariat for the Global Fund.106 In 2004, it became recognized as having international
juridical (i.e. legal) personality and legal capacity with privileges and immunities in
Switzerland107 and in 2006, it was designated a public international organization with
privileges and immunities in the United States.108 Further, several other states have
recently accorded it juridical (i.e. legal) personality and privileges and immunities
pursuant to the Agreement on Privileges and Immunities of the Global Fund to Fight
AIDS, Tuberculosis and Malaria.109 This agreement has not yet entered into force but
will do so two weeks after the date of deposit of the tenth instrument of ratification. 110 In
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Our History <http://www.theglobalfund.org/en/about/whoweare/history/> accessed 26 May 2012; The
Global Fund to Fight AIDS, Tuberculosis & Malaria By-Laws, 21 November 2011, art 1
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107
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and
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<http://www.theglobalfund.org/en/board/meetings/twentieth/documents/> accessed 26 May 2012. A copy
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2009, the Global Fund became administratively autonomous by terminating its
Administrative Services Agreement with the WHO.111

The Global Fund was set up to attract, manage and disburse resources to support
programs in the prevention and treatment of AIDS, tuberculosis and malaria in countries
in need.112 It is the leading multilateral funder of global health in the world.113 It has
approved funding of US$22.6 billion covering over 1000 programs in 150 states.114
These programs funded by the Global Fund have provided antiretroviral treatment for
HIV for 3.3 million people, tuberculosis treatment for 8.6 million people and 230 million
insecticide-treated bed nets to prevent malaria.115

The core structures of the Global Fund include the Board, the Secretariat, the Technical
Review Panel, Country Coordinating Mechanisms, Local Fund Agents and Principal and
Sub-Recipients. It also has a Trustee, a Technical Evaluation Reference Group, an Office
of the Inspector General, a Partnership Forum and a Market Dynamics Advisory
Group.116

The Board is responsible for overall governance.

Its functions include strategy

development; governance oversight; commitment of financial resources; assessment of
organizational performance; risk management; and partnership engagement, resource
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Fund in control of its own human resources, finance, administration, procurement and IT services. It is said
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112
The Global Fund By-Laws (n 105) art 2
113
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mobilization and advocacy.117

The partners of the Global Fund with representative

membership and voting rights on the Board include developing countries, donors, a nongovernmental organization from a developing country, a non-governmental organization
from a developed country, the private sector, a private foundation and a nongovernmental organization representative of the communities living with the diseases.
The partners of the Global Fund with ex-officio membership but without voting rights on
the Board include the Board Chair, the Board Vice Chair, the WHO, the Joint United
Nations Programme on HIV/AIDS (UNAIDS), the Partners constituency, the trustee, a
Swiss citizen with domicile in Switzerland authorized to act on behalf of the Global Fund
to the extent required by Swiss law and the Executive Director of the Global Fund.118
The Secretariat is responsible for day-to-day operations such as mobilizing resources;
managing grants; providing financial, legal and administrative support; and reporting to
the Board and the public.119

The Technical Review Panel is an independent group of experts in health and
development who review applications for grants based on technical criteria and provide
funding recommendations to the Board.120 Country Coordinating Mechanisms facilitate
local ownership and participatory decision-making within the Global Fund.

They

develop and submit grant proposals, nominate the Principal Recipients and oversee grant
implementation.121 Local Fund Agents exist to counter the absence of the Global Fund
on the ground. They are contracted to oversee, verify and report on grant performance.122
As funding from the Global Fund is performance based,123 the role of Local Fund Agents
117

The
Global
Fund
By-Laws
(n
105)
art
7.4;
Board
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May 2012
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is important. Local Fund Agents are not, however, agents of the Global Fund and there
are a number of activities they are expressly not allowed to carry-out.124 Principal
Recipients are chosen by the Country Coordinating Mechanism and are the signatories of
the grant agreements with the Global Fund. They receive the funding and use it and/or
pass it on to Sub-Recipients for use.125

The Trustee of the Global Fund is, at present, the World Bank. It manages the money,
including making payments, at the behest of the Secretariat, to recipients of the
funding.126

The Technical Evaluation Reference Group provides an independent

evaluation of the business model, investments and impact of the Global Fund. It also
advises the Secretariat on technical and managerial aspects of monitoring and evaluation
including evaluation approaches and practices, independence and reporting procedures.127
The Office of the Inspector General reports to the Board directly and is independent from
other structures of the Global Fund. Its mission is to provide independent and objective
assurance regarding the design and effectiveness of controls in place to manage risks.128
The Partnership Forum meets every twenty-four to thirty months and participation is
open to stakeholders that support the objectives of the Global Fund. It provides a venue
to discuss policies and strategies of the Global Fund. Specifically, its functions include
reviewing and providing feedback on progress made; recommending on strategy, policy
and practice; and mobilizing and sustaining political commitment.129 Finally, the Market
Dynamics Advisory Group advises on policies and initiatives to improve the ability of the
Global Fund to influence the markets of health products and ensures that the buying

124

Local Fund Agents (n 122); Core Structures (n 116)
Principal and Sub-Recipients <http://www.theglobalfund.org/en/about/structures/pr/> accessed 26 May
2012; Core Structures (n 116)
126
Core Structures (n 116)
127
The Global Fund By-Laws (n 105) art 13; Technical Evaluation Reference Group (TERG)
<http://www.theglobalfund.org/en/about/structures/terg/> accessed 26 May 2012
128
The Global Fund By-Laws (n 105) art 11; Office of the Inspector General
<http://www.theglobalfund.org/en/about/structures/oig/> accessed 26 May 2012
129
The
Global
Fund
By-Laws
(n
105)
art
6;
Partnership
Forum
<http://www.theglobalfund.org/en/about/structures/partnershipforum/> accessed 26 May 2012
125

40
power of the Global Fund is leveraged in order to promote the development and
manufacture of health products.130

130

The Global Fund By-Laws (n 105) art 14; Market Dynamics Advisory Group (MDAG)
<http://www.theglobalfund.org/en/about/structures/mdag/> accessed 26 May 2012

3. LEGAL STATUS OF PARTNERSHIPS

Public-private partnerships are increasingly regulating global health issues and thereby
impacting the rights of individuals, such as the right to life and/or the right to health.
This impact is positive but possibly also negative. This possibly negative impact then
raises concerns of responsibility under international law.

In order to address these

concerns, possession of legal personality under international law is imperative. This is
because responsibility under international law depends on legal personality under
international law: “[L]egal personality of an organization … is a precondition of the
international responsibility of that organization.”1 Legal personality thus brings not only
rights but also duties.2

As global health public-private partnerships are composed of states and international
organizations (representing the public sector) and companies, non-governmental
organizations, research institutes and philanthropic foundations (representing the private
sector), these partnerships are neither purely public nor purely private. Placing them in

1

ILC, Draft articles on the responsibility of international organizations, with commentaries 2011 (adopted
by the International Law Commission at its sixty-third session, in 2011, and submitted to the General
Assembly as part of the Commission’s report covering the work of that session (A/66/10). The report,
which also contains commentaries to the draft articles (para 88), will appear in Yearbook of the
International
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Commission,
2011,
vol
II,
Part
Two)
9
<http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf> accessed 26 May 2012
(Commentaries). See Bimal N. Patel, ‘The Accountability of International Organizations: A Case Study of
the Organisation for the Prohibition of Chemical Weapons’ (2000) 13 Leiden Journal of International Law
571, 577; Ian Brownlie, Principles of Public International Law (7th edn, OUP 2008) 683-4; Philippe Sands
and Pierre Klein, Bowett’s Law of International Institutions (Sweet and Maxwell 2009) 479; Roland
Portmann, Legal Personality in International Law (CUP 2010) 275; Niels M. Blokker, ‘Preparing articles
on responsibility of international organizations: Does the International Law Commission take international
organizations seriously? A mid-term review’ in Jan Klabbers and Åsa Wallendahl (eds), Research
Handbook on the Law of International Organizations (Edward Elgar 2011) 313, 316
2
See Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ
Rep 174, 179; Giorgio Gaja, Special Rapporteur on the Responsibility of International Organizations, First
report on the responsibility of international organizations, International Law Commission (26 March 2003)
UN Doc A/CN.4/532, para 15; William E. Holder, ‘International Organizations: Accountability and
Responsibility’ (2003) American Society of International Law Proceedings 231, 231; C.F. Amerasinghe,
Principles of the Institutional Law of International Organizations (2nd edn, CUP 2005) 399; Robert
McCorquodale, ‘International Organizations and International Human Rights Law: One Giant Leap for
Humankind’ in Kaiyan Homi Kaikobad and Michael Bohlander (eds), International Law and Power
Perspectives on Legal Order and Justice (Martinus Nijhoff Publishers 2009) 141, 151
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the category of either public exclusively or private exclusively is therefore not possible.
A consequence of this hybrid composition is that the legal status of public-private
partnerships under international law is not clear. Partnerships involve public entities –
states and international organizations – which have legal personality under international
law but also involve private entities – companies, non-governmental organizations,
research institutes and philanthropic foundations – which are not thought to have legal
personality under international law. The legal personality of public-private partnerships
under international law is, as a result, obscure.

In spite of this obscurity, the possession by global health public-private partnerships of
legal personality under international law must be given thoughtful consideration in order
to determine whether or not these partnerships can be held responsible under international
law. The legal status of global health public-private partnerships under international law
thus forms the focus of this chapter.

This chapter begins by setting out the concept of legal personality under international
law. It then explores the approaches – the will of the member states approach, the
recognition approach and the objective approach – used to determine the legal personality
under international law and applies these approaches to global health public-private
partnerships in order to determine whether or not these partnerships have legal
personality under international law.

3.1. THE CONCEPT OF LEGAL PERSONALITY
The concept of legal personality under international law (or subjects of international
law)3 has historically been framed in a strictly positivist lens4 with states as the sole
3

The phrases ‘legal personality under international law’ and ‘subjects of international law’ are often used
interchangeably and will be used interchangeably throughout this research as well. See Georg
Schwarzenberger and E.D. Brown, A Manual of International Law (6th edn, Professional Books Limited
1976) 42; Peter Malanczuk, Akehurst's Modern Introduction to International Law (Routledge 1997) 91;
Hermann Mosler, ‘Subjects of International Law’, Encyclopedia of Public International Law Published
under the Auspices of the Max Planck Institute for Comparative Public Law and International Law under
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possessors of legal personality under international law.

This positivist model of

international law traces its roots back to the Peace of Westphalia which is seen as the first
attempt at world unity based on the sovereignty of states that are subordinate to none. 5 It
is this model which dominated for centuries and according to it, states were the exclusive
subjects of international law.6 The only condition to be met in order to be regarded as a
subject of international law was thus statehood; statehood and legal personality under
international law were considered synonymous.7

Other select entities were considered subjects of international law however their rights
and duties were limited to those that were similar to the rights and duties of states and,
notably, their jurisdiction or function related to a particular territory. Indeed, entities
besides states that were recognized as subjects of international law were either on their
way to becoming states or had state-like qualities. For example, de facto regimes,
insurgents recognized as belligerents, national liberation movements representing peoples
struggling for self-determination, the Holy See and the Order of Malta were, and still are,
considered to be subjects of international law.8 The question of whether entities besides
states, that were not on their way to becoming states and did not have state-like qualities,
could be subjects of international law was, for a long time, not given any real
consideration.

In 1928, the legal personality under international law of the League of Nations, the
international organization founded as a result of the Treaty of Versailles, was considered
by Lassa Oppenheim. He wrote that “since now the Family of Nations is on the way to
becoming an organized community under the name of the League of Nations with

the Direction of Rudolf Bernhardt (2000) 710, 711. cf Jan Klabbers, An Introduction to International
Institutional Law (CUP 2009) 39
4
See Chapter 1, Section 1.2
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See Leo Gross, ‘The Peace of Westphalia, 1648-1948’ (1948) 42(1) American Journal of International
Law 20
6
L. Oppenheim, International Law A Treatise (Longmans, Green, and Co. 1905) 99
7
Portmann (n 1) 13, 42
8
Andrew Clapham, Human Rights Obligations of Non-State Actors (OUP 2006) 59. See Christian Walter,
‘Subjects of International Law’, in Rüdiger Wolfrum (ed), The Max Planck Encyclopedia of Public
International Law (OUP 2008, online edition, article last updated May 2007) paras 2-3
<www.mpepil.com> accessed 26 May 2012; Klabbers, An Introduction (n 3) 38
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distinctive international rights and duties of its own, the League of Nations is an
International Person sui generis.”9 Although stepping outside the usual list of entities
determined to have legal personality under international law, Oppenheim continued to
adhere to a positivist mindset as the legal personality of the League of Nations under
international law was inextricably tied to its relationship with its member states.
Oppenheim further contended that with the exception of the League of Nations, states are
the exclusive subjects of international law.10

The League of Nations was generally considered a subject of international law on a sui
generis basis. This label of sui generis left little leeway to draw analogies to the League
of Nations in arguments for new subjects of international law, especially for those entities
not comprised of or having characteristics similar to states.

As entities besides states began to play an increasing role in the international community,
however, the positivist lens shifted focus and widened its scope to include these other
entities, such as international organizations, as subjects of international law.

This

opening for international organizations is said to have been inspired by reasons of
practicality. States set up international organizations in order to carry-out activities on
their behalf. After the Second World War and with the desire of placing restraints on
states and preventing a third world war, international organizations were increasingly
given powers autonomous from states. International organizations were no longer seen
as merely a collection of states. This meant that international organizations had gained or
were gaining prominence in the international community and the usefulness of allocating
them legal personality under international law, to enable them to sue and be sued under
international law for example, provided a motivation for them to be considered subjects
of international law.11

9

L. Oppenheim, International Law A Treatise (Arnold D. McNair ed, 4th edn, Longmans, Green and Co.
1928) 133
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ibid 133-134
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Antonio Cassese, International Law in a Divided World (Clarendon Press 1986) 74-75, 85; Antonio
Cassese, International Law (OUP 2001) 69-72; Amerasinghe (n 2) 68-69; Sands and Klein (n 1) 473;
Henry G. Schermers and Niels M, Blokker, International Institutional Law – United within Diversity (5th
edn, Martinus Nijhoff Publishers 2011) 987
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The international organization most often cited for its legal personality under
international law is the United Nations, the successor to the League of Nations. The legal
personality under international law of the United Nations was pronounced in an Advisory
Opinion of the International Court of Justice (ICJ) – Reparation for Injuries Suffered in
the Service of the United Nations – in 1949.12 Other international organizations are now
also generally accepted as having legal personality under international law.13 In 1980, in
the Advisory Opinion Interpretation of the Agreement of 25 March 1951 between the
WHO and Egypt, the ICJ stated that “[i]nternational organizations are subjects of
international law”14 and later, in 1996, in the Advisory Opinion Legality of the Use by a
State of Nuclear Weapons in Armed Conflict, the ICJ stated that “[t]he Court need hardly
point out that international organizations are subjects of international law.”15 These
statements by the ICJ, although desirable in their simplicity, carry with them the
unanswered, or confusingly answered, question as to how international organizations
became (or become) subjects of international law. This question is explored in this
chapter in the context of global health public-private partnerships.

Aside from international organizations, individuals are now also considered (limited)
subjects of international law.16 Further, there are regular debates as to the status of
companies and non-governmental organizations under international law. The consensus,
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at the moment, is, however, that companies and non-governmental organizations are not
subjects of international law.17

The next section of this chapter explores the approaches relied on to determine legal
personality under international law – the will of the member states approach, the
recognition approach and the objective approach – and then applies these approaches in
the context of global health public-private partnerships in order to determine the legal
status of these partnerships under international law.

3.2. APPROACHES TO DETERMINING LEGAL PERSONALITY
To begin, states are, of course, subjects of international law. Often coined the natural or
primary subjects of international law, states were an essential pre-condition for the
creation of international law18 and have long since dominated the notion of legal
personality under international law.19

The legal status under international law of entities besides states is, however, not as easily
discerned.20 The international legal order has no central authoritative system capable of
granting legal personality under international law.21 Further, the process whereby legal
personality under international law is determined for entities besides states is subject to
17

See Jonathan I. Charney, ‘Transnational Corporations and Developing Public International Law’ (1983)
Duke Law Journal 748, 762-773; Cassese, International Law in a Divided World (n 11) 103; Karsten
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Alston (ed), Non-State Actors and Human Rights (OUP 2005) 37, 69-72; Steve Charnovitz,
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debate. There is nothing that prevents the makers of international law from establishing a
rule that upon meeting certain requirements, entities besides states obtain legal
personality under international law.22 Such a rule has, however, not yet been devised.

As a matter of course, several approaches are advocated in order to determine legal
personality under international law. The approaches that will be discussed in this chapter
are those that are evidenced in practice and expounded by academics and further that will
provide insight into the status of global health public-private partnerships under
international law. These approaches include the will of the member states approach, the
recognition approach and the objective approach. These approaches will be explored and
applied in the following sections with a view to determining the status of global health
public-private partnerships under international law.

3.2.1. The Will of the Member States Approach
The will of the member states approach views the legal status of international
organizations under international law through a positivist lens and as deriving solely from
the member states of international organizations. International organizations are then
derived subjects of international law or secondary subjects of international law.23

The key consideration for this approach is the intention of the member states of an
international organization to grant (or not) legal personality under international law to the
international organization.

In other words, the legal personality of an international

organization under international law only exists, according to this approach, if member
states intend to grant them such status.

22

Bin Cheng, ‘Introduction to Subjects of International Law’ in Mohammed Bedjaoui (ed), International
Law: Achievements and Prospects (Martinus Nijhoff Publishers 1991) 23, 35. See The American Law
Institute, Restatement of the Law, The Foreign Relations Law of the United States, Volume 1 §§1-488
(American Law Institute Publishers 1987) 70
23
Cassese, International Law in a Divided World (n 11) 76-77; Mosler (n 3) 717-718; Cassese,
International Law (n 11) 71; Walter (n 8) para 26; Sands and Klein (n 1) 473-474; Schermers and Blokker
(n 11) 989
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This approach has, however, variations with such intention being determined explicitly or
implicitly.24 The tendency is, however, for the will of the member states approach
relying on explicit intention to give way to the will of the member states approach relying
on implicit intention, for reasons to be subsequently explained.25

The will of the member states approach normally surfaces in the context of determining
the legal personality under international law of international organizations. The extent to
which this approach can be translated to the context of determining the legal personality
under international law of global health public-private partnerships is, at first glance,
questionable. This is because global health public-private partnerships have not only
states as members but also other entities, including international organizations,
companies, non-governmental organizations, research institutes and philanthropic
foundations, as members. The will of the member states approach requires a connection
to be made to the intention of the member states.

As global health public-private

partnerships contain not only states as members but also other entities as members then
the premise of this approach – member ‘state’ intention – cannot be completely adhered
to in the context of these partnerships.

However, international organizations are,

according to the definition provided by the International Law Commission (ILC) in the
Articles on the Responsibility of International Organizations26 and the definition relied on
in this research,27 able to have as members, in addition to states, other entities.28
Membership comprised exclusively of states is thus not necessary for international
organizations. Making comparisons between international organizations and partnerships
and applying the will of the member states approach, which is applied to international
organizations, to partnerships is therefore a reasonable starting position.

24

See Sections 3.2.1.1 and 3.2.1.2
The will of the member states approach relying on implicit intention is often labeled the prevailing view.
See Schermers and Blokker (n 11) 989
26
Articles on the Responsibility of International Organizations, UNGA Res 66/100, Annex (27 Feb 2012)
(Articles on the Responsibility of International Organizations or ARIO)
27
See Chapter 1, Section 1.1.2
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3.2.1.1. Explicit Intention

The variation of the will of the member states approach relying on explicit intention
considers a literal reading of the provisions of the constituent treaty of the international
organization in order to determine whether or not the international organization has legal
personality under international law. Only if legal personality under international law is
explicitly set out in the constituent treaty can an international organization be said to have
such status.

Explicitly providing for legal personality under international law in the constituent treaty
was, however, not very common.29 The reason for this has been traced back to the
political climate after the Second World War when many international organizations
were being established. There was a concern that expressly granting legal personality
under international law to international organizations might lead to the development of
supranational organizations,30 which was not desired.

The constituent treaties of

international organizations, at this time, tended to expressly grant legal personality under
the domestic law of member states, rather than under international law.31 For example,
the United Nations – now, universally, accepted as having legal personality under
international law – does not explicitly provide for legal personality under international
law in its constituent treaty, the Charter of the United Nations. It does, however, “enjoy
in the territory of each of its Members such legal capacity as may be necessary for the

29

Nigel White, The Law of International Organisations (2nd edn, Manchester University Press 2005) 33;
Klabbers, An Introduction (n 3) 48; Sands and Klein (n 1) 474-475; Schermers and Blokker (n 11) 987-8.
A couple of examples, however, include: the African Development Bank (Agreement Establishing the
African Development Bank, art 50 “the Bank shall possess full international personality”) and the
International Fund for Agricultural Development (Agreement Establishing the International Fund for
Agricultural Development, art 10, s 1 “The Fund shall possess international legal personality”). See Sands
and Klein (n 1) 474-475 and Schermers and Blokker (n 11) 987-8 for a longer list.
30
Supranational organizations are “organizations [that] have independent powers, and should be able to
exercise these powers against all members” (Schermers and Blokker (n 11) 124). The European Union is
the most commonly cited example of a supranational organization. See White (n 29) 60-68; Klabbers, An
Introduction (n 3) 24-25; Achilles Skordas, ‘Supranational Law’, in Rüdiger Wolfrum (ed), The Max
Planck Encyclopedia of Public International Law (OUP 2008- , online edition, article last updated March
2011) <www.mpepil.com> accessed 26 May 2012
31
White (n 29) 33
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exercise of its functions and the fulfilment of its purposes,”32 or, in other words, legal
personality under the domestic law of its member states.

This tendency towards not explicitly providing for legal personality under international
law in the constituent treaty did, however, change. It became more common to explicitly
set out the legal personality under international law of an international organization in its
constituent treaty.33 A couple of recent examples of international organizations whose
constituent treaties explicitly provide for legal personality under international law include
the International Criminal Court and the European Union. The Rome Statute of the
International Criminal Court states: “The Court shall have international legal
personality”34 while The Treaty on European Union states: “The Union shall have legal
personality,”35 which is understood to cover legal personality under both domestic law
and international law.36

The silence of most constituent treaties in relation to legal personality under international
law means, however, that as a tool for determining legal personality under international
law, constituent treaties generally do not provide reliable guidance.37 If legal personality
is explicitly set out in the constituent treaty, as in the examples cited above, it is useful
because it obliges member states to acknowledge legal personality and may also help in
determining legal personality in relation to non-member states.38 If, however, legal
personality is not explicitly set out in the constituent treaty this does not preclude a
determination of legal personality; the international organization, in such a circumstance,

32

The Charter of the United Nations, 24 October 1945, art 104
Sands and Klein (n 1) 474-5; Niels M. Blokker, ‘International Organisations as Independent Actors:
Sweet Memory or Functionally Necessary?’ in Jan Wouters, Eva Brems, Stefaan Smis and Pierre Schmitt
(eds), Accountability for Human Rights Violations by International Organisations (Intersentia 2010) 37,
44; Schermers and Blokker (n 11) 987-988
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Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002)
2187 UNTS 3, art 4(1)
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Treaty of Lisbon (adopted 13 December 2007, entry into force 1 December 2009) (2008) OJ C 115/13,
art 47. See Sands and Klein (n 1) 474-5 and Schermers and Blokker (n 11) 988 for a longer list.
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Schermers and Blokker (n 11) 992
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may still be found, implicitly,39 to have legal personality.40 A well-known international
organization serving as an example in this regard is the United Nations.41

The will of the member states approach relying on explicit intention nonetheless remains
an approach that can be used to determine legal personality under international law and
therefore it will be applied first in the context of formal partnerships or alliances – Roll
Back Malaria Partnership (RBM) and the Stop TB Partnership (Stop TB) – and second in
the context of separate organizations – GAVI Alliance (GAVI) and the Global Fund to
Fight AIDS, Tuberculosis and Malaria (the Global Fund).

Formal partnerships or alliances, such as RBM and Stop TB, do not have constituent
treaties. RBM has By-Laws42 and an Operating Framework43 and Stop TB has a Basic
Framework,44 which may be seen as the constituting documents of these partnerships
since they set out the purpose, institutional framework or operating structure and other
matters of these partnerships.

These documents were, however, created by the

partnerships themselves and therefore are not constituent treaties drafted and signed by
states. Further, it is expressly stated that these partnerships are not separate legal entities
and that a hosting organization – the World Health Organization (WHO) – acts in legal
matters on their behalf.45 It is not specified whether this absence of legal status is in
relation to domestic law or international law but it is reasonable to assume that it is in
relation to both domestic law and international law since the WHO acts both domestically
and internationally on its behalf. Formal partnerships or alliances, such as RBM and Stop
39

See Section 3.2.1.2
José E. Alvarez, International Organizations as Law-Makers (OUP 2005) 131; Walter (n 8) para 5
41
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<http://www.rbm.who.int/partnership/secretariat/docs/RBMoperatingFramework.pdf> assessed 26 May
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Stop TB and the WHO (E-mail from Anant Vijay, Stop TB Partnership to author (11 April 2010))
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TB, thus do not have legal personality under international law applying the will of the
member states approach relying on explicit intention.

Separate organizations, such as GAVI and the Global Fund, also do not have constituent
treaties. GAVI has Statutes46 and By-Laws47 and the Global Fund has By-Laws.48 These
are the constituting documents of these partnerships since they set out the domestic legal
structure; purpose; headquarters location; the governing, administrative and advisory
bodies; and other matters of these partnerships. These documents, like those of RBM and
Stop TB, were, however, created by the partnerships themselves and thus are not
constituent treaties drafted and signed by states. Further, these documents set out that the
domestic legal structure of these partnerships is a foundation and make no mention of
whether or not these partnerships have legal personality under international law.49
Separate organizations, such as GAVI and the Global Fund, are therefore not subjects of
international law applying the will of the member states approach relying on explicit
intention.

The debate as to the legal personality under international law of global health publicprivate partnerships is thus not resolved by applying the will of the member states
approach relying on explicit intention. The next step is then to consider the will of the
member states approach relying on implicit intention and whether this variation of the
approach leads to global health public-private partnerships being subjects of international
law. The will of the member states approach relying on implicit intention will now be
described and subsequently applied to formal partnerships or alliances – RBM and Stop
TB – and to separate organizations – GAVI and the Global Fund.
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3.2.1.2. Implicit Intention
The variation of the will of the member states approach relying on implicit intention
looks beyond the express desire of member states to grant legal personality as set out in
the constituent treaty of an international organization. Instead, it focuses on the implied
intention of member states to allocate legal personality by looking to the capability of the
international organization to possess rights and duties and the separate will of the
international organization from its member states, as evidenced in the provisions of the
constituent treaty and demonstrated in practice.50

Capability to possess rights and duties under international law is a necessary criterion for
any subject of international law, enabling such subject to exercise its rights and duties on
the international plane. A separate will from its member states is, further, of particular
importance for international organizations because it is only when an international
organization has a separate will from its member states that it has the ability to have legal
personality in its own right.

Persuasive evidence of the need to be capable of possessing rights and duties under
international law can be found in Reparation for Injuries Suffered in the Service of the
United Nations. As the Charter of the United Nations, the constituent treaty of the United
Nations, does not explicitly grant the United Nations legal personality under international
law, the ICJ relied on an implicit reasoning to determine the legal personality of the
United Nations under international law.

It held that the United Nations had legal

personality and this meant that “it is a subject of international law and capable of
possessing international rights and duties.”51

In describing a legal person under

international law, Ian Brownlie also emphasized capability: “[A]n entity of a type
recognized by customary law as capable of possessing rights and duties … and having
these capacities conferred upon it, is a legal person.”52

50

See Reparation for Injuries (n 2) 178-179; Amerasinghe (n 2) 78, 82-83; Alvarez (n 40) 131; Brownlie (n
1) 677
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Reparation for Injuries (n 2) 179 (emphasis added)
52
Brownlie (n 1) 57. See Cheng (n 22) 23; Walter (n 8) para 1; Schermers and Blokker (n 11) 93
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A circularity in reasoning is trying to be avoided by use of the word capable. Simply
stating that legal personality arises from having rights and duties and that rights and
duties arise from having legal personality tenders an obvious circularity. 53 The use of the
word capable attempts to evade this circularity.54

But then how does one judge

capability? It is most often judged by observing what the international organization is in
fact doing. If an international organization is exercising (certain) rights and duties on the
international plane, it is seen as having legal personality under international law but of
course, if an international organization has legal personality under international law, it is
seen as able to exercise (certain) rights and duties on the international plane. The
circularity remains.

The circularity inherent in the will of the member states approach relying on implicit
intention is thus acknowledged. This approach will nevertheless be considered and
applied because the premises forming the two halves of the circle, standing alone, are true
and in the absence of a central authoritative system able to grant legal personality under
international law, the rights and duties international organizations exercise on the
international plane do provide evidence of legal personality under international law.

The next logical inquiry is what rights and duties must this international organization be
capable of possessing? The rights and duties which an international organization is
generally required to be capable of possessing in order to be determined a subject of
international law include, inter alia, capability to conclude treaties, capability to bring
claims under international law, capability to be held responsible under international law
and capability to be granted immunity from the jurisdiction of domestic courts.55
53

See Brölmann (n 13) 78-79; Sands and Klein (n 1) 476; Brownlie (n 1) 57; Tarcisio Gazzini, ‘Personality
of international organizations’ in Jan Klabbers and Åsa Wallendahl (eds), Research Handbook On The Law
Of International Organizations (Edward Elgar 2011) 33, 34
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These rights and duties overlap with the rights and duties states are capable of possessing.
This is not surprising given the state-centric atmosphere in which subjects of international
law, including international organizations, have generally been determined. But states
and international organizations do not necessarily have the same rights and duties under
international law. Indeed, as the ICJ in Reparation for Injuries Suffered in the Service of
the United Nations stated: “[Saying the United Nations has legal personality] is not the
same thing as saying that it is a State, which it certainly is not, or that its legal personality
and rights and duties are the same as those of a State.”56 Later, in Legality of the Use by
a State of Nuclear Weapons in Armed Conflict, the ICJ stated that: “The Court need
hardly point out that international organizations are subjects of international law which
do not, unlike States, possess a general competence.”57

Further, international organizations themselves do not necessarily have the same rights
and duties under international law.58 The rights and duties of international organizations
vary depending on the international organization in question and its allotted functions as

Mohammed Bedjaoui (ed) International Law: Achievements and Prospects (Martinus Nijhoff Publishers
1991) 67, 74-75; Cassese, International Law (n 11) 73-74; Gaja, First report (n 2) para.15; Maurice
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International Relations - Liber Amicorum Hanspeter Neuhold (Eleven International Publishing 2007) 81,
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expressly or impliedly set out in the constituent treaty or developed in practice.59 In
Reparation for Injuries Suffered in the Service of the United Nations, the ICJ stated:
“[T]he rights and duties of an entity such as the [United Nations] must depend upon its
purposes and functions as specified or implied in its constituent documents and
developed in practice.”60 This reasoning was later extended to international organizations
more generally in Legality of the Use by a State of Nuclear Weapons in Armed Conflict.
The ICJ stated in this case that: “International organizations are governed by the
‘principle of specialty’, that is to say, they are invested by the States which create them
with powers, the limits of which are a function of the common interests whose promotion
those States entrust to them.”61
The general consensus is, however, that the rights and duties listed above – capability to
conclude treaties, capability to bring claims under international law, capability to be held
responsible under international law and capability to be granted immunity from the
jurisdiction of domestic courts – are those an international organization must be capable
of possessing to be considered a subject of international law. But they are not strict
requirements. All, several or one of these rights and duties may be relevant and lead to a
determination of legal personality under international law.62

The other criterion to be met in order to determine whether or not to grant an
international organization legal personality under international law is a separate will from
its member states. Acts performed by an international organization must be able to be
imputed to the international organization itself and not merely to its member states.63
States create international organizations but once created, international organizations
must have a volenté distincte, otherwise they may be viewed as a collection of states
acting together rather than a separate entity established by them.
59
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The criterion of a separate will from its member states is intrinsically connected to the
previously discussed criterion of capability to possess rights and duties under
international law. To be considered a subject of international law, an international
organization must be capable of possessing rights and duties under international law
which is only possible if the international organization has a separate will from its
member states. At the same time, to be considered a subject of international law, an
international organization must have a separate will from its member states which is only
possible if the international organization is capable of possessing rights and duties under
international law. These two criteria are symbiotic. Indicators of a separate will from its
member states are thus seen in the rights and duties under international law, described
above, that an international organization must be capable of possessing. Other indicators
often cited as showing a separate will from its member states include, inter alia,
permanency, separate functions and purposes, organs, membership and decision-making
by majority, rather than unanimous, vote.64

The will of the member states approach relying on implicit intention will now be applied
to formal partnerships or alliances, such as RBM and Stop TB, and to separate
organizations, such as GAVI and the Global Fund, in order to decide on the legal status
of these partnerships under international law.

Are formal partnerships or alliances, such as RBM and Stop TB, capable of possessing
rights and duties and do these partnerships have a separate will thereby leading to legal
personality under international law, according to the will of the member states approach
relying on implicit intention?

First, are RBM and Stop TB capable of concluding treaties, bringing claims under
international law, being held responsible under international law or being granted
immunity from the jurisdiction of domestic courts? A review of the Memorandum of
Understanding between the Roll Back Malaria Partnership and the World Health
64
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Organization Concerning Hosting, Secretariat and Administrative Service65 and the Basic
Framework for the Global Partnership to Stop TB66 indicates that both RBM and Stop TB
are only able to engage in the aforementioned activities through the hosting international
organization – the WHO. The WHO enters into legal agreements and institutes or
defends legal proceedings on behalf of these partnerships.67 Further, the staff, funds,
property and assets of these partnerships have immunity from the jurisdiction of domestic
courts via the WHO.68 Also, practice, in this regard, is absent. There is no evidence of
RBM or Stop TB concluding treaties. Also, there are no recorded instances of claims
being brought by or against RBM or Stop TB under international law and consequently
no invocations of immunity from the jurisdiction of domestic courts.

Second, do RBM and Stop TB have a separate will? If the foregoing capabilities are seen
as indicators of a separate will then the absence of these capabilities probably signals the
absence of a separate will. Further, RBM and Stop TB operate within the auspices of a
hosting organization – the WHO.69 The rules and regulations of the WHO apply to RBM
and Stop TB, subject to adaptations to meet the specific needs of these partnerships.70
The acts performed by RBM and Stop TB are thus not imputable to these partnerships in
their own right but rather to the hosting international organization – the WHO – who acts
on their behalf.71 Other indicators, such as permanency, separate functions and purposes,
organs, membership and decision-making by majority, rather than unanimous, vote, need
not be further considered since regardless of whether or not RBM and Stop TB exhibit
these indicators, these partnerships are only able to operate through the WHO. RBM and
Stop TB do not have a separate will.
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Formal partnerships or alliances, such as RBM and Stop TB, are not capable of
possessing rights and duties and do not have a separate will. Thus, they do not have legal
personality under international law according to the will of the member states approach
relying on implicit intention.

Are separate organizations, such as GAVI and Global Fund, capable of possessing rights
and duties and do these partnerships have a separate will thereby leading to legal
personality under international law, according to the will of the member states approach
relying on implicit intention?

First, are GAVI and the Global Fund capable of concluding treaties, bringing claims
under international law, being held responsible under international law or being granted
immunity from the jurisdiction of domestic courts? The Statutes72 and By-Laws73 of
GAVI and the By-Laws74 of the Global Fund make no mention of these capabilities. In
practice, however, there seems to be, to a limited extent, evidence of such capabilities.
This evidence requires, however, further investigation before drawing any conclusions.

GAVI and the Global Fund regularly enter into legal agreements with states. GAVI signs
grant agreements with states who donate funds supporting the International Finance
Facility for Immunisation (IFFIm).75 The Global Fund signs grant agreements with the
Principal Recipient of a certain state relating to the receiving of funds.76 Are these
agreements treaties? These are bilateral agreements between a foundation, i.e. GAVI or
the Global Fund, and a state. Agreements between a private entity incorporated in
domestic law and a state are not seen as constituting treaties.77 Also, these agreements
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are governed by domestic law rather than international law which further leads one to the
conclusion that these agreements are not treaties.78
GAVI and the Global Fund have also signed headquarters agreements with Switzerland –
the Agreement between the GAVI Alliance and the Swiss Federal Council in order to
determine the legal status of the GAVI Alliance in Switzerland79 and the Agreement
between the Swiss Federal Council and the Global Fund to Fight AIDS, Tuberculosis and
Malaria in view of determining the legal status of the Global Fund in Switzerland,80
respectively. These agreements are bilateral in nature between a foundation, i.e. GAVI or
the Global Fund, and a state, i.e. Switzerland, and thus are not seen as constituting
treaties.81 Also, the governing law of these agreements is not specified but is presumed
to be the domestic law of Switzerland rather than international law thus further
supporting the conclusion that these agreements are not treaties.

As to bringing claims and being held responsible under international law, there are no
recorded instances of such happenings with respect to either GAVI or the Global Fund.
Resultantly, there are no instances of GAVI or the Global Fund invoking immunity from
the jurisdiction of domestic courts. There are, however, rules in place giving GAVI and
the Global Fund immunity from the jurisdiction of domestic courts in certain states, as
needed.
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GAVI has immunity from the jurisdiction of domestic courts in Switzerland in
accordance with a headquarters agreement with Switzerland – the Agreement between
the GAVI Alliance and the Swiss Federal Council in order to determine the legal status of
the GAVI Alliance in Switzerland82 – and the Federal Act on the Privileges, Immunities
and Facilities and the Financial Subsidies granted by Switzerland as a Host State (Host
State Act).83 The Global Fund has immunity from the jurisdiction of domestic courts in
Switzerland based on a headquarters agreement with Switzerland – the Agreement
between the Swiss Federal Council and the Global Fund to Fight AIDS, Tuberculosis and
Malaria in view of determining the legal status of the Global Fund in Switzerland.84 It
also has immunity from the jurisdiction of domestic courts in the United States, as
provided in the International Organizations Immunities Act.85 Finally, the Global Fund
has immunity from the jurisdiction of domestic courts in Moldova, Montenegro, Rwanda,
Swaziland, Ghana, Ethiopia and Georgia through the Agreement on Privileges and
Immunities of the Global Fund to Fight AIDS, Tuberculosis, and Malaria.86 It must be
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highlighted that it is only in the aforementioned states that these partnerships have
immunity from the jurisdiction of domestic courts. These partnerships do not have
immunity from the jurisdiction of domestic courts of states that have not so agreed.
These partnerships are thus capable of being granted immunity from the jurisdiction of
domestic courts but only in certain states and therefore this capability cannot be viewed
as one leading to legal personality under international law in all states.

Second, do GAVI and the Global Fund have a separate will? If the aforementioned
capabilities are seen as indicators of a separate will then the lack of these capabilities
probably reveals the lack of a separate will. Separate will is however further determined
by considering, for example, permanency, separate functions and purposes, organs,
membership and decision-making by majority, rather than unanimous, vote. GAVI and
the Global Fund are both permanent entities with separate functions and purposes set out
in their constituting documents;87 organs, including a board and a secretariat88 and
members from the public and private sectors.89 Also, both of these partnerships make
decisions by majority vote; meaning that decisions are taken by the partnership as a
whole, rather than each partner separately, thereby evidencing a separate will.90 GAVI
and the Global Fund are thus organized in such a way that they have a separate will from
the constituting members and, therefore, have the ability to have legal personality in their
own right.

Separate organizations, such as GAVI and the Global Fund, thus seem to have a separate
will but there is no unwavering evidence that they are capable of possessing rights and
duties under international law. If these partnerships are not capable of possessing rights
and duties under international law then it would seem that the separate will of these
partnerships exists on the domestic plane alone rather than the international plane as well.
The conclusion drawn is that separate organizations, such as GAVI and the Global Fund,
87
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do not have legal personality under international law according to the will of the member
states approach relying on implicit intention.

In sum, formal partnerships or alliances, such as RBM and Stop TB, and separate
organizations, such as GAVI and the Global Fund, do not have legal personality under
international law applying the will of the member states approach, relying on explicit or
implicit intention.

One inherent problem with the will of the member states approach, whether relying on
explicit or implicit intention, is that it does not properly address the status under
international law of an international organization in non-member states. Approaches that
address the relationship of an international organization with both member and nonmember states, and might lead to a better understanding of an analogous situation with
global health public-private partnerships, are the recognition approach and the objective
approach.

3.2.2. Recognition Approach

The recognition approach argues that legal personality under international law only exists
in relation to those states that have recognized an entity, explicitly or implicitly, as having
legal personality under international law.91 It is then possible that an entity may have
legal personality under international law in relation to one state but not have legal
personality under international law in relation to another state.92

This approach is most often invoked in order to explain how entities that are not subjects
of international law in the traditional sense nevertheless are seen as subjects of
international law.93 The Holy See and the Order of Malta are often cited as examples in
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this regard.94 The recognition approach thus provides a means to bring entities that
would not otherwise be considered legal persons under international law within the
category of legal persons under international law. It further does so without having to
step outside the positivistic perspective of international law since states are considered
the sole recognizers of legal personality under international law.95

The reasoning is simple enough but then how does it work in practice? How does one
determine whether a state has recognized (or not) an entity as having legal personality
under international law? Such a determination can only be made by looking at what
states say and what states do. This is reminiscent of the will of the member states
approach which relies on what states explicitly say in the constituent treaty or implicitly
say in the provisions of the constituent treaty and/or do in practice.96 A difference
between the approaches is, however, that the will of the member states approach
considers the intention of only member states and together as a whole while the
recognition approach considers the intention of not only member states but also nonmember states and does so, on a state by state basis. The benchmarks for determining
intention to grant (or not) legal personality under international law are nonetheless
generally the same in both approaches. Is the intention to allocate legal personality under
international law to the entity explicitly indicated by states, whether in writing or orally?
Or is the intention to allocate legal personality under international law to the entity
implicitly indicated through the engagement of states in legal relations under
international law with the entity? 97 If any of these intentions are found then a state can be
interpreted as recognizing the entity as a subject of international law.

As the benchmarks for applying the recognition approach are the same as the benchmarks
for applying the will of the member states approach, these benchmarks need not be
explored again in detail. Instead, a cross-reference here to the earlier discussion will
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suffice.98 This logic extends as well to the analysis of these approaches in the context of
global health public-private partnerships.99 One caveat to merely providing a crossreference here to the earlier discussion, however, relates to the documents granting global
health public-private partnerships immunity from the jurisdiction of domestic courts. The
will of the member states approach considered these documents but it did so only for the
purpose of determining whether these partnerships had the capability to be granted
immunity from the jurisdiction of domestic courts, thereby evidencing the capability to
possess rights and duties under international law. It did not consider whether in these
documents a state had recognized a partnership has having legal personality under
international law. Such a consideration is more aptly undertaken within the recognition
approach.

The recognition approach will now be explored in the context of global health publicprivate partnerships. To begin, there are no signs of recognition by states of the legal
personality under international law of formal partnerships or alliances, such as RBM and
Stop TB. There are, however, signs of recognition by states of the legal personality under
international law of separate organizations, such as GAVI and the Global Fund, and
therefore these partnerships will be the focus of analysis of the recognition approach
applied to global health public-private partnerships.
GAVI signed a headquarters agreement with Switzerland – the Agreement between the
GAVI Alliance and the Swiss Federal Council in order to determine the legal status of the
GAVI Alliance in Switzerland (Headquarters Agreement).100 In the opening article of the
Headquarters Agreement, “[t]he Swiss Federal Council acknowledges, for the purpose of
the present Agreement, the international legal personality and capacity of the GAVI
Alliance within Switzerland.”101 The Headquarters Agreement thus explicitly sets out the
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legal personality under international law of GAVI in Switzerland.

Switzerland

recognizes GAVI as a subject of international law.102
The Global Fund also signed a headquarters agreement with Switzerland – Agreement
between the Swiss Federal Council and the Global Fund to Fight AIDS, Tuberculosis and
Malaria in view of determining the legal status of the Global Fund in Switzerland
(Headquarters Agreement).103 In the opening article of the Headquarters Agreement,
“[t]he Swiss Federal Council recognizes for the purposes of this Agreement the
international juridical personality and legal capacity in Switzerland of the Global
Fund.”104 The Headquarters Agreement therefore expressly sets out the legal personality
under international law of the Global Fund in Switzerland. Switzerland also recognizes
the Global Fund as a subject of international law.

The Global Fund also enjoys privileges and immunities in the United States through the
International Organizations Immunities Act (IOIA).105 Congress designated the Global
Fund as an international organization for the purposes of the IOIA in May 2003. 106
International organization, under the IOIA, means an international organization in which
the United States participates and which has been designated through an Executive Order
102

The government of Switzerland, in a message to Parliament, however stated that intergovernmental
organizations possess legal personality under international law but international institutions (i.e. GAVI) do
not possess legal personality under international law and instead occupy a place in international relations.
(“[l]’organisation intergouvernementale dispose toujours de la personnalité juridique internationale, qui lui
est conférée par le traité international qui le crée. Tel n’est pas le cas de l’institution internationlae qui jouit
toutefois d’une place particulière dans les relationals itnernationales. Nous pouvons citer comme exemples
des institutions telles que l’Organisation pour la sécurité et la cooperation en Europe (OSCE)” (Message
relatif à la loi fédérale sur les privileges, les immunités et les facilités, ainsi que sur les aides financiers
accordés pas la Suisse en tant qu’Etat hôte (Loi sur l’Etat hôte, LEH, 2006: 7617) cited in Gazzini,
Personality of international organizations (n 53) 43)). This contradicts the Headquarters Agreement and is
possibly explained as a statement in relation to legal personality under international law in all states rather
than a statement in relation to legal personality under international law in Switzerland alone.
103
Agreement between the Swiss Federal Council and the Global Fund (n 80)
104
ibid art 1
105
IOIA (n 85)
106
22 USC §7622: Participation in the Global Fund to Fight AIDS, Tuberculosis and Malaria, §7622 (b)(2)
<http://www.gpo.gov/fdsys/pkg/USCODE-2006-title22/pdf/USCODE-2006-title22-chap83-subchapIIsec7622.pdf> accessed 26 May 2012; ‘International Organizations: The United States Extends the
International Organizations Immunities Act to the Global Fund to Fight Aids, Tuberculosis and Malaria’
(22
January
2006)
Juscogens.net,
Recent
Developments
in
International
Law
<http://www.juscogens.net/orgs/global_fund_to_fight_aids_tuberculosis_and_malaria/> accessed 26 May
2012

67
of the President of the United States as being entitled to enjoy the privileges and
immunities set out in the IOIA.107 In May 2003, Congress authorized the United States to
participate in the Global Fund108 and in January 2006, an Executive Order was made
designating the Global Fund a public international organization entitled to enjoy the
privileges and immunities provided in the IOIA.109 The IOIA does not make explicit
reference to legal personality under international law. However, labeling the Global
Fund as an international organization and permitting it to fall within the ambit of the
IOIA is implicit evidence that the United States recognizes the Global Fund as having
legal personality under international law.

The Global Fund, finally, has privileges and immunities in Moldova, Montenegro,
Rwanda, Swaziland, Ghana, Ethiopia and Georgia via the Agreement on Privileges and
Immunities of the Global Fund to Fight AIDS, Tuberculosis, and Malaria (Agreement).110
The opening article of the Agreement states that the Global Fund has “juridical [i.e. legal]
personality” and the capacity to contract, acquire and dispose of immovable and movable
property and institute legal proceedings.111 The mention of personality does not specify
whether this personality is in relation to domestic law or in relation to international law.
It is possible the personality is domestic only; nothing clearly indicates the personality is
international as well. But, if one compares to how the Global Fund is perceived in
Switzerland and the United States, an argument can be made that Moldova, Montenegro,
Rwanda, Swaziland, Ghana, Ethiopia and Georgia also intend to recognize the Global
Fund as a subject of international law.
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GAVI and the Global Fund are thus being recognized by certain states as having legal
personality under international law. Such status must be acknowledged however these
situations are, at present, sui generis and limited to select states. If, however, these states
are open to recognizing the legal personality under international law of these
partnerships, perhaps it is only a matter of time before other partnerships and other states
follow suit.

Applying the recognition approach does not lead to a materially different result than
applying the will of the member states approach, in the context of global health publicprivate partnerships.

The exceptions being GAVI and its legal personality under

international law recognized in Switzerland and the Global Fund and its legal personality
under international law recognized in Switzerland and the United States and, possibly
also, in Moldova, Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia. RBM
and Stop TB could also, in theory, be recognized as legal persons under international law.
But these partnerships have not yet been recognized as such and therefore do not have
legal personality under international law applying the recognition approach.

Naysayers of the recognition approach argue that it is not necessary to consider whether
or not the legal personality of an international organization has been recognized since
international organizations exist as an objective fact.112 It is to the objective approach
that this chapter now turns.

3.2.3. The Objective Approach
The objective approach holds that legal personality under international law for an
international organization is based on general international law rather than tied to the will
of the member states or to recognition by member states or non-member states.113 Such
legal personality is then original, as opposed to derived from states.
112
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Finn Seyersted, the most notable proponent of the objective approach,114 argues that there
is no basis for maintaining that the legal personality of an international organization
under international law depends on the provisions of the constituent treaty of the
organization or on the intentions of the drafters of the constituent treaty of the
organization, i.e. member states.115 It also does not depend on recognition by member
states or non-member states.

The objective approach nevertheless addresses the

relationship of an international organization with both member states and non-member
states since legal personality under international law is, according to this approach, based
on general international law and thus conclusive for all states, regardless of intention or
recognition.116

It is asserted by Seyersted that international organizations in practice perform
sovereign117 and international acts whether or not authorized to do so and lists such
sovereign and international acts as including, inter alia, exercising sovereign jurisdiction
over organs and territory, concluding treaties and sending and receiving legations.118
Further, according to Seyersted, if an international organization does not perform all the
sovereign and international acts which a state does, it is not because of an incapability to
do so but because a practical need for such acts does not exist. According to the
objective approach, international organizations, like states, have an inherent capability to
perform any sovereign and international acts which they have a practical need to
perform.119
114
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Such inherent capability is said to vest in an international organization as soon as the
international organization exists.120

Once an international organization has been

established, regardless of how, it is a subject of international law. The only requirement
is that it possesses the “objective characteristics” of an international organization.121

What then are the objective characteristics of an international organization? Seyersted
lists the objective characteristics of an international organization as including being
established by two or more states; not being subject to the authority of any one state or
other organized community but instead being subject to the authority of the participating
states; performing sovereign and/or international acts in its own name and not being
authorized to assume obligations merely on behalf of the participating states.122 He
continues however to set out what he considers to be the “crucial and only” characteristic
needed to allocate legal personality under international law: organs that are sovereign or
self-governing or not subject to the jurisdiction of another organized community.123 Or,
in other words, a separate will.

This requirement of a separate will in the objective approach overlaps with the separate
will criterion in the will of the member states approach relying on implicit intention.124
These approaches do not overlap in the underlying reasoning. The will of the member
states approach relying on implicit intention considers the intention of member states to
allocate legal personality, as evidenced in the provisions of the constituent treaty and
demonstrated in practice.125 The objective approach is not concerned with the intention
of member states and instead focuses on the grant of legal personality by general
120
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international law. The overlap of these approaches exists in their application. Separate
will is a key consideration in both approaches, used to determine whether or not an entity
has legal personality under international law. A separate will is determined by observing
the rights and duties an entity exercises on the international plane, for instance, inter alia,
concluding treaties, bringing claims under international law, being held responsible under
international law or being granted immunity from the jurisdiction of domestic courts. It
is also determined by considering, inter alia, permanency, separate functions and
purposes, organs, membership and decision-making by majority, rather than unanimous,
vote.126

A discussion of the separate will of global health public-private partnerships has already
been undertaken in the section on the will of the member states approach relying on
implicit intention and thus it will suffice here to merely cross-reference127 and reiterate
the conclusions previously drawn. Formal partnerships or alliances, such as RBM and
Stop TB, operate within the auspices of a hosting organization – the WHO - and not in
their own right. These partnerships thus do not have the capability to conclude treaties,
bring claims under international law, be held responsible under international law or be
granted immunity from the jurisdiction of domestic courts. The WHO engages in these
activities on behalf of these partnerships, if necessary. A separate will is therefore not
indicated through these capabilities. Other indicators, such as permanency, separate
functions and purposes, organs, membership and decision-making by majority, rather
than unanimous, vote, do not merit further consideration because RBM and Stop TB are
only able to operate through the WHO, regardless of whether or not these partnerships
exhibit these indicators.

Separate organizations, such as GAVI and the Global Fund, also do not have the
capability to conclude treaties, bring claims under international law, be held responsible
under international law or be granted immunity from the jurisdiction of domestic courts
and thus a separate will is also not indicated through these capabilities. GAVI and the
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Global Fund do however exhibit the other indicators of a separate will – permanency,
separate functions and purposes, organs, membership and decision-making by majority,
rather than unanimous, vote – and therefore have the ability to have legal personality in
their own right. But since GAVI and the Global Fund are not capable of possessing
rights and duties under international law, the separate will of these partnerships is
interpreted as existing only on the domestic plane rather than also on the international
plane.

Formal partnerships or alliances, such as RBM and Stop TB, and separate organizations,
such as GAVI and the Global Fund, do not have a separate will on the international plane
and cannot be considered as having legal personality under international law, according
to the objective approach.

The objective approach does, however, face objections. It was stated by the ICJ in
Reparation for Injuries Suffered in the Service of the United Nations, in relation to the
legal personality under international law of the United Nations, that “fifty states,
representing the vast majority of the members of the international community, had the
power, in conformity with international law, to bring into being an entity possessing
objective international personality, and not merely personality recognized by them
alone.”128

It is not clear, however, whether this reasoning extends to international

organizations more broadly.129 Further, it is argued that this reasoning is contradictory to
the consensual nature of international law. If states intended to grant legal personality
under international law to an international organization, whether explicitly or implicitly,
then this personality should only bind those states that have so intended and should not
bind those states that have not so intended.130
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3.3. CONCLUDING REMARKS
Global health public-private partnerships – including formal partnerships or alliances,
such as RBM and Stop TB, and separate organizations, such as GAVI and the Global
Fund – do not have legal personality under international law, whether the will of the
member states approach, the recognition approach or the objective approach is applied.
The only exceptions are that GAVI is recognized as having legal personality under
international law in Switzerland and the Global Fund is recognized as having legal
personality under international law in Switzerland and the United States and, possibly
also, in Moldova, Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia.

Part of the reason for this semblance in result is that these approaches, although trying to
differentiate themselves, overlap to a significant degree.

The overlap is not in the

underlying reasoning of each approach but instead the application of each approach. All
three approaches eventually come back to the relationship a proposed subject of
international law has with states. The will of the member states approach considers the
explicit intention of states as set out in the constituent treaty and the implicit intention of
states as evidenced in the provisions of the constituent treaty and demonstrated in
practice. In this latter variation of the will of the member states approach, the focus is on
the capability to possess rights and duties and a separate will and in order to explore
these, regard must be had to whether the entity in question is concluding treaties, bringing
claims under international law, being held responsible under international law or being
granted immunity from the jurisdiction of domestic courts. The recognition approach
holds that an entity is a subject of international law if a state recognizes it as such. This is
shown by considering what states say and what states do. Again, regard must be had to
whether the entity in question concludes treaties, brings claims under international law, is
held responsible under international law or is granted immunity from the jurisdiction of
domestic courts. Finally, the objective approach focuses on separate will. It attempts to
disassociate from states by focusing instead on general international law. But it cannot
do so completely since the separate will of an entity is often indicated through
interactions with states, such as for example by concluding treaties, bringing claims under
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international law, being held responsible under international law or being granted
immunity from the jurisdiction of domestic courts. States, specifically interactions with
them, thus remain at the centrifugal point of determinations of legal personality under
international law.

There are, however, critiques on the above-described approaches and a commonality of
these critiques is often the inability of these approaches to account for the increasing
variety of actors on the international plane.131 An alternative approach suggested is to
use the term ‘participant’132 rather than the term ‘legal person’ and focus on those persons
or entities that exercise power in decision-making processes on the international plane.133
This approach is often suggested in lieu of the will of the member states approach, the
recognition approach and the objective approach because it takes account of persons or
entities that exercise power in decision-making processes on the international plane yet
fall outside the ambit of subjects of international law as normally understood.
Participants then possibly include states, international organizations, non-governmental
organizations, companies, individuals134 and, possibly also, global health public-private
partnerships.

But, to be clear, this approach is of a different nature than the other approaches. It does
not see international law as a set of rules; instead, it sees international law as an
authoritative decision-making process.135 It is more than a political decision-making
process but is also not restricted to being a legal decision-making process. It is a process
of decision-making that includes, inter alia, courts, arbitral tribunals and/or formal
diplomatic negotiations and is authoritative because the person or entity making the
131
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decision is seen as having control, the participants consider compliance with the decision
as mandatory and/or past decisions are relied on.136 Any person or entity involved in the
process, and accepted by others involved in the process as part of the process, is then a
‘participant’.137

This approach, by focusing on participants in an authoritative decision-making process
rather than on legal persons under rules of international law, is thus not limited to the
legal realm and is not able to affect allocations of legal personality under international
law.138 It is for this reason that this approach is not explored further in this chapter. The
purpose of this research is to determine how global health public-private partnerships fit
within the framework of international law and, in turn, within the framework of
responsibility under international law. If this approach does not lead to relevance under
international law then further pursuit of this approach does not serve a useful purpose in
this discussion.

The lex lata situation is that global health public-private partnerships do not have legal
personality under international law. This could change over time. Maybe partnerships
will begin to conclude treaties, bring claims under international law, be held responsible
under international law or be granted immunity from the jurisdiction of domestic courts.
And maybe partnerships will begin to show a separate will on the international plane. Or
maybe the status of global health public-private partnerships under international law will
remain unchanged.

Also, partnerships may be reluctant to acquire legal personality under international law.
There are upsides to partnerships not having legal personality under international law –
they can more easily develop creative approaches to deal with issues since they are not
subject to the constraints of international law.139 An analogous situation is that of the
136
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Organization for Security and Co-operation in Europe (OSCE). The OSCE began as an
international conference and eventually developed into an international organization.
There was no agreement, however, among the member states as to whether it should have
legal personality under international law. One concern was that such status would take
away its flexibility and give it the rigidity of a traditional international organization. The
legal personality under international law of the OSCE remains a topic of debate.140 There
are, however, also downsides to partnerships not having legal personality under
international law. These include, inter alia, the inability to sign treaties, as necessary; to
bring claims under international law; or to protect its staff on the ground in those states
that have not granted the partnership privileges and immunities.141 Regardless of what
partnerships are reluctant or not to agree to, the matter, in the end, rests with states and
states do not, at present, give partnerships legal personality under international law.

This absence of legal personality under international law has not, however, hindered the
ability of these partnerships to impact the rights of individuals in positive and possibly
also negative ways. But absent legal personality under international law, responsibility
under international law is difficult, if not impossible, to allocate. A question that might
be asked is whether the domestic legal system is a better avenue for finding responsibility
for the acts of these partnerships. In certain instances, however, these partnerships enjoy
immunity from the jurisdiction of domestic courts. The next chapter brings to light the
immunity of global health public-private partnerships from the jurisdiction of domestic
courts in the context of responsibility for the acts of these partnerships.
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4. IMMUNITY FROM THE JURISDICTION OF DOMESTIC COURTS
As explained in the preceding chapter, the absence of legal personality of global health
public-private partnerships under international law means that these partnerships fall
outside the framework of responsibility under international law. This ability to escape
responsibility under international law may cause one to wonder whether responsibility is
better found in domestic legal systems. The obstacle with this avenue, however, is that
despite domestic law being applicable to these partnerships, these partnerships, in certain
instances, enjoy immunity from the jurisdiction of domestic courts. The paucity of
responsibility for the acts of partnerships, whether domestically or internationally, then
leaves one searching for alternatives. Possible alternatives include state responsibility
and/or the responsibility of international organizations in relation to the acts of
partnerships and these alternatives will be explored in forthcoming chapters.

This chapter begins by describing the immunity from the jurisdiction of domestic courts
of global health public-private partnerships, specifically the Roll Back Malaria
Partnership (RBM) and the Stop TB Partnership (Stop TB) (representing formal
partnerships or alliances) and the GAVI Alliance (GAVI) and the Global Fund to Fight
AIDS, Tuberculosis and Malaria (the Global Fund) (representing separate organizations).
Comparisons will then be made between the immunity of these partnerships and the
immunity of international organizations, focusing specifically on the sources of
immunity, the rationale of functional necessity and the need for access to a court or
alternative means of dispute resolution. This chapter concludes by opining on how to
approach the immunity from the jurisdiction of domestic courts of global health publicprivate partnerships, especially considering the gap in responsibility under international
law in relation to acts of these partnerships.

4.1. THE IMMUNITY OF PARTNERSHIPS
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A review of the immunity from the jurisdiction of domestic courts of formal partnerships
or alliances, specifically RBM and Stop TB, and separate organizations, specifically
GAVI and the Global Fund, will now be made with a view to providing a better
understanding of the immunity from the jurisdiction of domestic courts of global health
public-private partnerships more generally. Analogies are then drawn with international
organizations in relation to the sources of immunity, the rationale of functional necessity
and the need for access to a court or alternative means of dispute resolution and are
necessary in order to make suggestions as to how to deal with the immunity of global
health public-private partnerships from the jurisdiction of domestic courts.

4.1.1. Formal Partnerships or Alliances
Formal partnerships or alliances are described as highly structured and recognizable
entities.

These partnerships do not, however, have legal status, domestically or

internationally, and instead operate through the legal entity of an international
organization acting as its host.1

The staff, funds, properties and assets of these

partnerships are further immune from the jurisdiction of domestic courts via the hosting
international organization.

4.1.1.1. RBM

RBM is hosted by the WHO2 and it is this hosting relationship with the WHO which
leads to immunity from the jurisdiction of domestic courts for RBM. The Memorandum
of Understanding between the Roll Back Malaria Partnership and the World Health
Organization Concerning Hosting, Secretariat and Administrative Service (RBM MoU)
provides that staff of the RBM Secretariat shall be considered staff of the WHO and also
officials of the WHO for the purpose of obtaining privileges and immunities under
1
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2
Memorandum of Understanding between the Roll Back Malaria Partnership and the World Health
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international law.3 It further provides that the privileges and immunities of the WHO and
its staff shall apply to the RBM Secretariat staff, funds, properties and assets supplied to
or for the use of RBM within the ambit of the RBM MoU.4 Provision exists in the RBM
MoU for the possibility of RBM terminating its hosting arrangement with the WHO and
transferring it to another partner of RBM or of RBM establishing itself as a separate legal
entity.5 At the moment, however, RBM continues to operate within the auspices of the
WHO. A detailed consideration therefore needs to be had to the immunity of the WHO
from the jurisdiction of domestic courts.
According to the Constitution of the World Health Organization,6 the WHO enjoys in the
territory of each member state such “privileges and immunities as may be necessary for
the fulfillment of its objective and for the exercise of its functions.”7 In other words, its
privileges and immunities are based on functional necessity.8 The Constitution does not
specify what these privileges and immunities entail but instead leaves it to be described in
a separate agreement to be prepared by the WHO in consultation with the SecretaryGeneral of the United Nations and concluded between the member states.9 This separate
agreement is the Convention on the Privileges and Immunities of the Specialized
Agencies (Convention).10

The Convention states that specialized agencies (including the WHO), their property and
assets enjoy immunity from every form of legal process except where such immunity has
been expressly waived.11
3

The phrase – every form of legal process – is broadly
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interpreted to include legal processes before domestic authorities, whether judicial,
administrative or executive.12

This interpretation combined with the absence of

exceptions (other than waiver) hints that the immunity of specialized agencies is,
practically, absolute. However, later in the Convention, functional necessity is alluded
to: “The provisions of the Convention in relation to any specialized agency must be
interpreted in the light of the functions with which that agency is entrusted by its
constitutional instrument.”13

The Convention further holds that specialized agencies must cooperate with the
authorities of the member states in order to facilitate the proper administration of justice,
ensure the observance of police regulations and prevent the occurrence of abuses in
relation to the privileges and immunities granted.14 Further, if a state considers there has
been such an abuse then the state and the specialized agency will consult to determine
whether an abuse has, in fact, occurred and if so, will attempt to ensure that no repetition
of the abuse occurs.

If either party is not satisfied with the outcome of these

consultations then the issue shall be submitted to the International Court of Justice (ICJ).
If the ICJ decides that such an abuse has occurred then the state has the right to withhold
the privilege or immunity abused from the specialized agency.15

Furthermore, the

specialized agency must provide for appropriate modes of settlement for disputes arising
out of contracts or other disputes of a private nature to which the specialized agency is a
party.16 With regard to employment disputes, the WHO has recognized the jurisdiction
of the International Labour Organization Administrative Tribunal (ILOAT), which deals
with complaints of non-observance of staff regulations and terms of appointment of
officials.17

12
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The immunity of the WHO from the jurisdiction of domestic courts, antecedently
described, applies, according to the RBM MoU, to the staff, funds, properties and assets
of RBM.18

4.1.1.2. Stop TB

Stop TB is also hosted by the WHO19 and it is this hosting relationship with the WHO
which, as with RBM, leads to the immunity from the jurisdiction of domestic courts for
Stop TB.

The staff of Stop TB are considered officials of the WHO and are,

consequently, accorded the same privileges and immunities as officials of the WHO.20
Stop TB enjoys the privileges and immunities set out in the Convention on the Privileges
and Immunities of the Specialized Agencies, which governs the privileges and
immunities of the WHO. The immunity of Stop TB from the jurisdiction of domestic
courts is thus identical to the immunity of RBM from the jurisdiction of domestic courts,
described above, and needs no repeating.

4.1.2. Separate Organizations
Separate organizations are described as legal entities under domestic law, such as a nonprofit company or trust, that operate internationally.21 These partnerships are not, like
formal partnerships or alliances, hosted by an international organization; instead, they
function autonomously. Separate organizations are, in certain states, immune from the
jurisdiction of domestic courts.

18
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4.1.2.1. GAVI

GAVI was established in 2000 and, in the beginning, it was hosted by the United Nations
Children’s Fund (UNICEF).22 It was also granted privileges and immunities through this
hosting relationship.

In 2009, however, GAVI was no longer being hosted by nor

receiving privileges and immunities through UNICEF. It became a foundation and an
international institution under Swiss law23 and obtained privileges and immunities in
Switzerland.24

4.1.2.1.1. Switzerland

GAVI and the Swiss Federal Council signed a headquarters agreement – Agreement
between the GAVI Alliance and the Swiss Federal Council in order to determine the legal
status of the GAVI Alliance in Switzerland (Headquarters Agreement)25 – in July 2009
and it became applicable, retroactively, 1 January 2009.26

In the Headquarters

Agreement, GAVI is guaranteed autonomy and freedom of action by the Swiss Federal
Council27 and is granted privileges and immunities in Switzerland. Of concern here is

22
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that GAVI is accorded immunity from the jurisdiction of domestic courts in Switzerland,
except in the case of waiver.28

GAVI is also granted privileges and immunities in Switzerland under the Federal Act on
the Privileges, Immunities and Facilities and the Financial Subsidies granted by
Switzerland as a Host State (Host State Act).29 The Host State Act was adopted by the
Swiss Parliament on 22 June 2007.30 On 7 December 2007, the Swiss Federal Council
adopted the Ordinance to the Federal Act on the Privileges, Immunities and Facilities and
the Financial Subsidies granted by Switzerland as a Host State (Host State Ordinance),
which sets out the rules for implementation of the Host State Act.31 The Host State Act
and the Host State Ordinance entered into force 1 January 2008.32 GAVI was the first
‘international institution’ to receive recognition under this piece of Swiss legislation.33

The Host State Act brings together, in a clear framework, legal rules in the area of host
state policy.

Of note here is that it regulates the granting of immunity from the

jurisdiction of the domestic courts in Switzerland. Such immunity is, according to the
Federal Department of Foreign Affairs of Switzerland, based on treaties and customary
international law.34

Immunity from the jurisdiction of domestic courts may be granted under the Host State
Act to the following entities: intergovernmental organizations; international institutions;
quasi-governmental international organizations; diplomatic missions; consular posts;
28
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permanent missions or other representations to intergovernmental organizations; special
missions; international conferences; secretariats or other bodies established under an
international treaty; independent commissions; international courts; arbitration tribunals;
or other international bodies.35 The immunity of these entities is set out as being in
relation to legal proceedings.36 The scope of this immunity is to be determined on a case
by case basis while keeping in mind international law, the international obligations of
Switzerland, international practice and the beneficiary’s legal status and importance of its
role in international relations.37

The Host State Act then proceeds to set out the general requirements that the above
entities must meet in order to be accorded immunity from the jurisdiction of domestic
courts within the ambit of this legislation. These include that it has its headquarters or a
branch located in Switzerland or carries out its activities in Switzerland; its purposes are
non-profit and of international concern; it carries out activities in the area of international
relations; and its presence in Switzerland is of special interest to Switzerland.38 GAVI
meets these general requirements. It has its headquarters in Switzerland. Its purposes are
non-profit and of international concern; its stated purpose is to promote health by
providing vaccines and the means to deliver vaccines, facilitating the research and
development of vaccines and strengthening health care systems and civil society
groups.39

Its activities are carried out on a global scale and thus in the area of

international relations. Finally, the presence of GAVI in Switzerland is of special interest
to Switzerland. On the occasion of GAVI signing the Headquarters Agreement with the
Swiss Federal Council and the inclusion of GAVI as an international institution within
the Host State Act, the Head of the Diplomatic and Consular Law Section of the
Department of Foreign Affairs in Switzerland stated that it is “fortunate that such [a]

35
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prestigious and innovative organization[ ] in the field of health ha[s] chosen to establish
[its] headquarters [in Switzerland].”40

More specific requirements are set out for international institutions, quasi-governmental
international organizations, international conferences, secretariats or other bodies
established by international treaty, independent commissions, international courts,
arbitration tribunals, other international bodies and eminent persons carrying out an
international mandate.41 GAVI is formally categorized as an international institution, for
the purposes of the Host State Act, and therefore the specific requirements in relation to
international institutions are of relevance.42

An international institution, in order to be accorded immunity from the jurisdiction of
domestic courts under the Host State Act, must meet the following requirements. It must
have structures on par with an intergovernmental organization; perform functions of a
governmental nature or functions normally assigned to an intergovernmental
organization; and enjoy recognition in the international legal order, in particular under a
treaty, a resolution of an intergovernmental organization or a policy document adopted by
states.43 GAVI has structures on par with an intergovernmental organization; it has a
Board, a Secretariat, an Executive Committee, Auditors, Standing Board Committees and
Advisory Committees.44 Its functions are of a governmental or intergovernmental nature
in that it tackles global health issues that are normally regarded as in the domain of states
and international organizations. It is seen, in certain respects, as stepping into the shoes
of states and international organizations in the area of the regulation of global health.
Finally, GAVI enjoys recognition in the international legal order. A resolution of the
General Assembly of the United Nations on global health and foreign policy, for

40
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example, has expressly recognized the contribution of GAVI in the field of global
health.45

GAVI does not have immunity from the jurisdiction of domestic courts relying on rules
of international law. Switzerland, by signing the Headquarters Agreement and allowing
an international institution as so defined to fall within the Host State Act, has enabled
GAVI to obtain immunity from the jurisdiction of its domestic courts. The Host State
Act has thus expanded on the groups of entities covered by immunity from the
jurisdiction of domestic courts in Switzerland, beyond that normally accepted in
international law.

The Headquarters Agreement also deals with the prevention of abuse. It provides that
GAVI and the Swiss authorities must cooperate to facilitate the satisfactory
administration of justice, ensure police regulations are observed and prevent abuse of the
privileges and immunities granted. It further provides that all persons benefiting from
these privileges and immunities must respect the law and regulations of Switzerland.46
The Swiss Federal Council, according to the Host State Act, shall also monitor
compliance with the terms of the immunities granted and if it finds non-compliance, take
necessary measures.

Measures might include revoking the immunities granted or

rescinding the relevant agreements.47 GAVI is also obligated, under the Headquarters
Agreement and the Host State Act, to adopt appropriate measures for the settlement of
disputes arising out of contracts to which it is a party and other private law disputes.48

4.1.2.2. The Global Fund

45
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The Global Fund was established in 2002 as a foundation under Swiss law.49 At its
establishment, the Global Fund signed an Administrative Services Agreement with the
WHO. In addition to providing that the WHO would provide the Secretariat for the
Global Fund, it also extended the privileges and immunities enjoyed by the WHO to the
Global Fund.50 Effective 1 January 2009, the Administrative Services Agreement with
the WHO was terminated and the Global Fund became administratively autonomous.51
But with this also came the termination of privileges and immunities extended to the
Global Fund through the WHO. The Global Fund was, however, by this time, enjoying
privileges and immunities in Switzerland and the United States through other
arrangements.52 The Global Fund is, at the time of writing, working on extending its
immunity to other jurisdictions as well53 and has recently done so in Moldova,
Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia.54
49
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4.1.2.2.1. Switzerland

On 13 December 2004, the Swiss Federal Council signed a headquarters agreement with
the Global Fund – Agreement between the Swiss Federal Council and the Global Fund to
Fight AIDS, Tuberculosis and Malaria in view of determining the legal status of the
Global Fund in Switzerland (Headquarters Agreement).55

In the Headquarters

Agreement, the Swiss Federal Council guarantees to the Global Fund independence and
freedom of action.56 It also grants to the Global Fund privileges and immunities in
Switzerland on par with those of international organizations.57 Of interest here is the
immunity of the Global Fund from the jurisdiction of the domestic courts in Switzerland.
According to the Headquarters Agreement, the Global Fund enjoys, in Switzerland,
immunity from every form of legal process, except in the case of waiver.58 The phrase –
every form of legal process, as explained above, is to be interpreted broadly.59

The Headquarters Agreement also sets out precautionary provisions in what seems to be
an attempt to counterbalance this broad grant of immunity. It deals with the prevention
of abuse by providing that the Global Fund must cooperate with authorities in
Switzerland to facilitate the proper administration of justice, ensure police regulations are
observed and prevent abuse in connection with the privileges and immunities granted. It
the template for a Program Grant Agreement between the Global Fund and a Principal Recipient, art 40(b)
<www.theglobalfund.org/documents/lfa/LFA_StandardGrantAgreement_Form_en/> accessed 2 June 2012:
“The Principal Receipt will use its best efforts, upon the request of the Global Fund, to secure recognition
by the Host Country of the Global Fund as an institution to which the privileges and immunities normally
granted to international organizations apply.”)
55
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further provides that all persons enjoying these privileges and immunities must abide by
the laws and regulations of Switzerland.60 The Global Fund is also obligated, according
to the Headquarters Agreement, to provide for appropriate methods of settlement of
disputes arising out of contracts and of a private law nature to which it is a party.61

4.1.2.2.2. United States

In the United States, the Global Fund began to enjoy the privileges and immunities
provided by the International Organizations Immunities Act (IOIA)62 after it met two
requirements. The first requirement was that the international organization had to be one
in which the United States participates.63 In May 2003, Congress authorized the United
States to participate in the activities of the Global Fund and designated the Global Fund
an international organization for the purposes of the IOIA.64 The second requirement was
that the international organization must be designated by an appropriate Executive Order
of the President of the United States as being entitled to enjoy the privileges and
immunities provided in the IOIA.65 On 13 January 2006, Executive Order 13395 was
made designating the Global Fund a public international organization entitled to enjoy the
privileges and immunities provided in the IOIA.66
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The IOIA is an act extending privileges and immunities to international organizations.
‘International organization’, for the purpose of the IOIA, means an international
organization in which the United States participates and which has been designated
through an Executive Order of the President of the United States as being entitled to
enjoy the privileges and immunities set out in the IOIA.67 The meaning of international
organization in the IOIA thus differs from the meaning of international organization
provided in the International Law Commission’s (ILC) Articles on the Responsibility of
International Organizations68 and relied on in this research.69

An international

organization, according to the ILC, is “an organization established by a treaty or other
instrument governed by international law and possessing its own international legal
personality. International organizations may include as members, in addition to States,
other entities.”70 An international organization, according to the IOIA, has no objective
criteria; it is defined as depending on certain actions of the government of the United
States.71 This enables the IOIA to consider as international organizations entities that
would not otherwise be considered as international organizations under rules of
international law. A case on point is the Global Fund. The IOIA has thus broadened the
notion of international organization beyond its normal understanding under international
law and, in turn, expanded on the entities protected by immunity from the jurisdiction of
domestic courts in the United States, beyond that usually accepted under international
law.

The President is also authorized, by appropriate Executive Order, to withhold, withdraw,
condition or limit any of the privileges and immunities provided to any international
organization.

Further, the President is authorized to revoke the designation of

international organization by reason of abuse by an international organization or its
officers and employees of the privileges and immunities, or for any other reason.72
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The immunity from the jurisdiction of the domestic courts of the United States that an
international organization enjoys under the IOIA is set out as follows: “International
organizations … shall enjoy the same immunity from suit and every form of judicial
process as is enjoyed by foreign governments, except to the extent that such organizations
may expressly waive their immunity.”73

There are many opinions as to the meaning and consequences of this section.
International organizations, according to the IOIA, are to enjoy the same immunity from
suit and every form of judicial process as enjoyed by foreign governments. At the time
the IOIA was adopted, in 1945, foreign governments enjoyed absolute immunity. In
1976, the absolute immunity enjoyed by foreign governments, however, changed to a
restrictive immunity with the adoption of the Foreign Sovereign Immunities Act
(FSIA).74 As a result, there are diverging opinions on how to interpret this section. On
the one hand, it is argued that international organizations enjoy absolute immunity since
at the time the IOIA was adopted, foreign governments enjoyed absolute immunity. 75 On
the other hand, it is argued that international organizations enjoy restrictive immunity
since foreign governments now enjoy restrictive immunity.76 These diverging opinions
will not be explored now; instead, a later section of this chapter focusing on functional
necessity will further investigate this matter.77

It is, however, observed and

acknowledged, at this stage, that this debate between absolute immunity and restrictive
immunity under the IOIA extends to the context of the Global Fund as well.
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4.1.2.2.3. Moldova, Montenegro, Rwanda, Swaziland, Ghana, Ethiopia
and Georgia
The most recent grants of privileges and immunities to the Global Fund have come from
Moldova, Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia78 via the
Agreement on Privileges and Immunities of the Global Fund to Fight AIDS,
Tuberculosis, and Malaria (Agreement).79 The Agreement sets out that the Global Fund
shall be accorded, by each of the states that are party to the Agreement, immunity from
every form of legal process, except if such immunity has been expressly waived.80
Again, the phrase – every form of legal process – is broadly interpreted.81

It is further recommended that the Global Fund cooperate with the authorities of states to
enable the proper administration of justice, ensure the observance of police regulations
and prevent the occurrence of abuses in relation to the privileges and immunities
granted.82

The Global Fund is also obliged to provide for appropriate modes of

settlement of disputes arising out of contracts and of a private nature to which it is a
party.83

This Agreement has, however, not yet entered into force. It shall enter into force two
weeks following the date of deposit of the tenth instrument of ratification.84 At present,
Moldova has signed and ratified and Montenegro, Rwanda, Swaziland, Ghana, Ethiopia
and Georgia have signed.85 The hope, according to the Executive Director of the Global
Fund, is that other states will sign and ratify as “[t]his will facilitate the Global Fund’s
work and enable [it] to function in similar ways to other international organizations.”86
The Global Fund Board also emphasized the need to obtain privileges and immunities
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and urged stakeholders to support efforts to secure privileges and immunities.87 It is thus
conceivable that, in the future, other states will sign and ratify this Agreement, causing it
to enter into force.

4.2. ANALOGIZING TO THE IMMUNITY OF INTERNATIONAL
ORGANIZATIONS
There are no recorded instances of claims being brought against RBM, Stop TB, GAVI or
the Global Fund in domestic courts and, consequently, no recorded instances of them
invoking immunity from the jurisdiction of domestic courts. This naturally makes it
difficult to figure out how the immunity of these partnerships works in practice. It is
useful then to make analogies with practice in relation to the immunity of international
organizations. Such analogies are logical since formal partnerships or alliances, such as
RBM and Stop TB, obtain immunity through hosting arrangements with an international
organization – the WHO88 – and separate organizations, such as GAVI and the Global
Fund, obtain immunity as a result of being considered ‘international institutions’ and
‘international organizations’ in certain states.89

This section sets out the sources of law of the immunity of international organizations,
the rationale of functional necessity underlying grants of immunity to international
organizations and, finally, the need of access to a court or alternative means of dispute
resolution when international organizations are granted immunity. Comparisons between
international organizations and global health public-private partnerships in relation to
these topics provide insight into whether the sources of immunity of partnerships are
similar to those of international organizations; whether functional necessity, as with
international organizations, justifies grants of immunity to partnerships and whether
access to courts or alternative means of dispute resolution need to be considered in the
context of partnerships, as is done in the context of international organizations.
87
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4.2.1. Sources
The sources of the immunity of international organizations from the jurisdiction of
domestic courts are found in domestic law and international law (treaty or custom) that is
incorporated or transformed as part of the domestic legal order.90 An overlap between
these sources and the sources of the immunity of global health public-private partnerships
from the jurisdiction of domestic courts provides a base for making comparisons between
them.

4.2.1.1. Domestic Law

A state sometimes has domestic legislation that grants privileges and immunities to
international organizations in that state.

A common means a state does this is by

specifying which types of international organizations qualify for privileges and
immunities and granting privileges and immunities to an entity depending on whether or
not they meet the necessary qualifications.91 A few examples are the IOIA92 in the
United States, the International Organisations Act 196893 in the United Kingdom and the
Privileges and Immunities Act94 in Kenya. Switzerland operates in a slightly different
manner; it has enacted the Host State Act95 which provides a legal framework with regard
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95
to privileges and immunities for select institutional (and individual) beneficiaries.96
Certain partnerships in the area of global health have obtained privileges and immunities
through these kinds of domestic legislation. GAVI, for example, has privileges and
immunities in Switzerland through the Host State Act and the Global Fund, as another
example, has privileges and immunities in the United States through the IOIA.

A state, further, sometimes enacts domestic legislation that grants privileges and
immunities to a particular international organization in that state. The Organization for
Security and Cooperation in Europe (OSCE), for example, does not have (yet) legal
personality under international law97 and, as a result, does not have privileges and
immunities under international law.98 States thus enacted domestic legislation granting
privileges and immunities to the OSCE.99 Partnerships in the area of global health have
not obtained privileges and immunities through this kind of domestic legislation but
certain partnerships in the area of global health have obtained privileges and immunities
through bilateral agreements with certain states that are presumably governed by
domestic law.

GAVI and the Global Fund, for example, have signed headquarters

agreements with Switzerland – the Agreement between the GAVI Alliance and the Swiss
Federal Council in order to determine the legal status of the GAVI Alliance in
Switzerland100 and the Agreement between the Swiss Federal Council and the Global
Fund to Fight AIDS, Tuberculosis and Malaria in view of determining the legal status of

96

ibid
See Chapter 3, Section 3.3
98
A Draft Convention on the International Legal Personality, Legal Capacity, and Privileges and
Immunities of the OSCE, proposed in the Fifteenth Meeting of the Ministerial Council, Madrid, 29 and 30
November 2007, would have given the OSCE international legal personality and privileges and immunities
under international law but it has not yet been adopted. (See Sonya Brander, ‘Making a credible case for a
legal personality for the OSCE’ (March-April 2009) OSCE Magazine 18, 20-22; Henry G. Schermers and
Niels M, Blokker, International Institutional Law – United within Diversity (5th edn, Martinus Nijhoff
Publishers 2011) 991-992)
99
See, for example, Dutch Act of 31 October 2002 on the legal personality, privileges and immunities of
the High Commissioner on National Minorities (Wet van 31 oktober 2002, houdende bepalingen inzake
rechtspersoonlijkheid, privileges en immuniteiten van de Hoge Commissaris inzake Nationale Minderheden
(Wet
HCNM)),
Staatsblad,
Jaargang
2002
Nr
580
<https://zoek.officielebekendmakingen.nl/zoeken/staatsblad> accessed 2 June 2012. Other examples can
be found in OSCE Permanent Council, Decision No 383: Report on OSCE Legal Capacity and on
Privileges and Immunities to the Ministerial Council, PC.DEC/383, 26 November 2000
<www.osce.org/pc/24379> accessed 2 June 2012
100
Agreement between the GAVI Alliance and the Swiss Federal Council (n 24)
97

96
the Global Fund in Switzerland101 – giving GAVI and the Global Fund privileges and
immunities in Switzerland.

These agreements are bilateral in nature between a

foundation, i.e. GAVI or the Global Fund, and a state, i.e. Switzerland.

Also, the

governing law of these agreements is not specified but is presumed to be the domestic
law of Switzerland.

It would be remise to make generalizations based on these instances since only certain
states have such legislation and agreements and, further, application of such legislation
and agreements occurs on a case-by-case basis. It is, however, necessary to note that
these instances do exist and form a base by which global health public-private
partnerships obtain immunity from the jurisdiction of domestic courts.

4.2.1.2. International Law
Treaty law sources of privileges and immunities for international organizations come in
the form of the treaties constituting international organizations,102 privileges and
immunities treaties applicable to (certain) international organizations103 and/or bilateral
headquarters and host agreements to which international organizations are a party.104
Also, the International Law Commission, as a result of its work on the representation of
states in their relations with international organizations, prepared draft articles on this
topic, which included provisions on the privileges and immunities of international

101
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organizations.105

The Vienna Convention on the Representation of States in their

Relations with International Organizations of a Universal Character was consequently
adopted on 13 March 1975106 and will enter into force on the thirtieth day following the
date of deposit of thirty-five instruments of ratification or accession.107 It has, however,
not yet entered into force since it has, to date, only thirty-four parties.108

Do public-private partnerships in the area of global health also resort to these types of
agreements in order to obtain privileges and immunities?

RBM and its hosting

organization, the WHO, signed a memorandum of understanding – the RBM MoU109 –
which holds that staff of the RBM Secretariat are staff of the WHO and also officials of
the WHO for the purposes of obtaining privileges and immunities under international
law.110 It further extends the privileges and immunities of the WHO and its staff to the
RBM Secretariat staff, funds, property and assets.111 Stop TB also has the WHO as its
hosting organization however, unlike RBM, it does not have an agreement in writing that
the privileges and immunities of the WHO extend to Stop TB. There is, nonetheless, an
agreement between them that staff of Stop TB are officials of the WHO and are,
accordingly, granted the same privileges and immunities under international law.112
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As the staff of RBM and Stop TB are considered officials of the WHO, they obtain
privileges and immunities through Article VI of the Convention on the Privileges and
Immunities of the Specialized Agencies (Convention). Section 19 of the Convention, in
particular, states that officials of specialized agencies, i.e. the WHO, are “immune from
legal process in respect of words spoken or written and all acts performed by them in
their official capacity.”113

RBM and Stop TB, without legal status under domestic or international law, operate only
within the auspices of the WHO. Actions of RBM and Stop TB are considered actions of
the WHO. RBM and Stop TB, for reasons to be explained in a later chapter on the
responsibility of international organizations in relation to the acts of partnerships, are
agents of the WHO.114

As agents of the WHO, these partnerships have the same

privileges and immunities under international law as the WHO.

An analogy can be made to the situation of special rapporteurs, as agents, of the United
Nations.

In the Advisory Opinion – Applicability of Article VI, Section 22, of the

Convention on the Privileges and Immunities of the United Nations115 – the ICJ
determined that the privileges and immunities applicable to experts on missions were also
applicable to special rapporteurs.116 It held that it did not matter whether the person was
remunerated, had signed a contract or was assigned a task over a short or long period of
time. It focused not on these aspects but rather on the nature of the mission.117 Later, in
the Advisory Opinion – Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights,118 the ICJ was deciding whether the
exclusive authority to determine whether words were spoken by a special rapporteur in
the course of a mission of the United Nations rested with the Secretary-General of the

113
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United Nations.119 In reaching its decision, it held that the special rapporteur, as an agent
of the United Nations, was entitled to immunity from the jurisdiction of domestic
courts.120 The privileges and immunities of RBM and Stop TB, in an analogous way,
arise through an international organization – the WHO – and thus, indirectly, through a
treaty constituting an international organization, i.e. the Constitution of the WHO, and a
privileges and immunities treaty applicable to certain international organizations, i.e. the
Convention on the Privileges and Immunities of the Specialized Agencies.

The Global Fund obtains privileges and immunities under the Agreement on Privileges
and Immunities of the Global Fund to Fight AIDS, Tuberculosis, and Malaria. 121 This
agreement is multilateral in nature; thus far, signed and ratified by Moldova and signed
by Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia.122 It has not yet
entered into force but shall enter into force two weeks following the date of deposit of the
tenth instrument of ratification.123 The governing law of this agreement is not specified
but the agreement does state that an arbitral tribunal, in settling differences, shall reach a
decision based on rules of international law.124

This agreement thus constitutes a

privileges and immunities treaty applicable, specifically, to the Global Fund.

In addition to treaty law, another possible source of immunity from the jurisdiction of
domestic courts for international organizations is customary international law. This may
be an important source for example where no treaty is in place, where a treaty that is in
place does not contain an immunity clause or where a treaty is in place and contains an
immunity clause but there is debate as to scope. Further, if a treaty is in place but is not
119
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applicable in domestic law because it has not been (sufficiently) incorporated or
transformed in domestic law then one may need to consider whether immunity arises
through customary international law.125

There is, however, debate on whether such a rule of customary international law exists.
This debate is seen in both the decisions of domestic courts and the writings of scholars.
Certain domestic courts have held that the immunity of international organizations from
the jurisdiction of domestic courts is customary international law. The District Court of
Maastricht in the Netherlands held in A.P.F. Eckhardt v. European Organization for the
Safety of Air Navigation (Eurocontrol)126 that relying on customary international law,
Eurocontrol is entitled to immunity from the jurisdiction of domestic courts.127 Later, the
Supreme Court in the Netherlands held in A.S. v. Iran-United States Claims Tribunal128
that in those instances where there is no treaty in place, an international organization is
entitled to immunity from the jurisdiction of domestic courts following “unwritten
international law.”129 Other domestic courts have, however, held to the contrary, i.e. that
the immunity of international organizations from the jurisdiction of domestic courts is not
customary international law. The Italian Court of Cassation held in Pistelli v. European
University Institute130 that the customary rule par in parem non habet iurisdictionem did
not apply to international organizations and that the immunity of international
organizations from the jurisdiction of domestic courts could only be gleaned from
agreements such as a treaty constituting the international organization or a headquarters
agreement between the international organization and its host state.131 This holding was
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later confirmed by the Italian Court of Cassation in Drago v. International Plan Genetic
Resources Institute (IPGRI).132

Scholars further opine as to the existence of customary international law in relation to the
immunity of international organizations from the jurisdiction of domestic courts. Some
scholars argue that the immunity of international organizations from the jurisdiction of
domestic courts is customary international law.133 Those scholars who concede that the
immunity of international organizations from the jurisdiction of domestic courts is
customary international law often continue by arguing that the scope of such immunity
nonetheless remains open to question.134 Others scholars are more skeptical arguing that
customary international law in relation to the immunity of international organizations
from the jurisdiction of domestic courts does not exist or exists only in limited
circumstances.135

The varying opinions of both domestic courts and scholars linger and indicate that the
debate has not yet reached its end. The most reasonable position seems to be holding that
the immunity of international organizations from the jurisdiction of domestic courts is
customary international law while also recognizing that the scope of this immunity is not
settled. If the scope of this immunity is not settled, however, then it remains difficult to
decide on what this customary international law means in practice.
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The analysis on whether or not customary international law exists in relation to the
immunity of global health public-private partnerships from the jurisdiction of domestic
courts varies depending on the partnership under scrutiny. Customary international law
is indirectly relevant for formal partnerships or alliances, such as RBM and Stop TB, as
agents of the WHO.136 These partnerships are hosted by the WHO and are extended
immunity from the jurisdiction of domestic courts through the WHO. To the extent
customary international law is relevant to the immunity of the WHO from the jurisdiction
of domestic courts, customary international law will also be relevant to the immunity of
RBM and Stop TB from the jurisdiction of domestic courts. The above debate on
customary international law in relation to international organizations therefore applies in
the context of these partnerships as well and bears no repeating.

Customary international law is, however, not relevant for separate organizations, such as
GAVI and the Global Fund. These partnerships are not subjects of international law 137
and therefore are not covered by customary international law. Also, the immunity of
GAVI and the Global Fund from the jurisdiction of domestic courts arises from domestic
legislation, agreements with states and treaties created to apply to these partnerships.138
The fact that these partnerships require such legislation, agreements and treaties in order
to obtain immunity from the jurisdiction of domestic courts is further evidence that these
partnerships are not entitled to immunity from the jurisdiction of domestic courts under
customary international law.139

After describing the sources of the immunity of international organizations and global
health public-private partnerships from the jurisdiction of domestic courts, the question of
136
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the scope of such immunity as set out in these sources remains. The next section
therefore explores the scope of immunity from the jurisdiction of domestic courts based
on the rationale of functional necessity, in relation to both international organizations and
global health public-private partnerships.

4.2.2. Functional Necessity
States were, in the beginning, entitled to absolute immunity. Bringing a state within the
jurisdiction of the courts of another state in relation to any activity of a state was thought
to be an interference with its sovereignty.140 States needed to be able to conduct politics
freely.141 Absolute immunity was thus the rule. The increasing power of states, the
increasing number of disputes involving states and the increasing importance of the rule
of law, however, led to restrictive immunity.142 States are now entitled to immunity from
the jurisdiction of the domestic courts of other states for acts which are of a governmental
nature (acta jure imperii) but not for acts which are of a commercial nature (acta jure
gestionis).143

The acta jure imperii / acta jure gestionis distinction is, however, seen as inapplicable to
the immunity of international organizations from the jurisdiction of domestic courts.
Applying this distinction to international organizations would assimilate them to states,
which is considered inappropriate.144

The rationale supporting the immunity of

international organizations from the jurisdiction of domestic courts instead focuses on
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functional necessity.145 International organizations are entitled to immunity from the
jurisdiction of domestic courts to the extent necessary to exercise their functions and
fulfill their purposes.146

Public-private partnerships in the area of global health also rely on a rationale of
functional necessity when being granted immunity from the jurisdiction of domestic
courts. Formal partnerships or alliances, such as RBM and Stop TB, obtain immunity
through the host organization – the WHO – which relies on the functional necessity
rationale in relation to the grant of immunity. The Constitution of the WHO holds that
“[t]he Organization shall enjoy in the territory of each Member such privileges and
immunities as may be necessary for the fulfilment of its objective and for the exercise of
its functions.”147

Also, the Convention on the Privileges and Immunities of the

Specialized Agencies, covering the WHO, holds that “[t]he provisions of the Convention
in relation to any specialized agency must be interpreted in the light of the functions with
which that agency is entrusted by its constitutional instrument.”148

Separate

organizations, such as GAVI and the Global Fund, obtain immunity through domestic
legislation, agreements with states and treaties created to apply to these partnerships and
functional necessity is the underlying rationale for these partnerships as well. GAVI
states that it “enjoys privileges and immunities similar to those enjoyed by other
intergovernmental organisations,”149 presumably on the same basis, while the Global
Fund “reiterates the importance of states granting … such privileges and immunities as
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are necessary for the effective exercise of its functions and efficient use of its
resources.”150
Functional necessity is however open to interpretation151 and has led to much debate,
especially as to whether functional necessity leads to restrictive or absolute immunity.
On the surface, functional necessity appears to be a way to restrict immunity however in
practice, functional necessity tends to lead to absolute immunity. 152 The logic behind this
tendency is as follows: if functional necessity means restricting the immunity of an
international organization to those acts that are necessary to function then all acts of an
international organization end up being covered by immunity since an international
organization can only act in accordance with its functions.153 This concern potentially
exists in the context of global health public-private partnerships as well. Partnerships are
entities created to perform certain functions and therefore can only act in accordance with
these functions. All acts of a partnership are therefore linked to its functions and, as a
result, relying on functional necessity to grant immunity to these partnerships could lead
to such immunity being absolute.

A non-exhaustive look at cases before domestic courts reveals how functional necessity is
being applied in practice. In relation to global health public-private partnerships, it is
hard to speak in terms of practice since the immunity of these partnerships from the
jurisdiction of domestic courts has not yet been invoked. Only predictions can be made.
These predictions are informed by considering how functional necessity has been dealt
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with in the context of the immunity of international organizations from the jurisdiction of
domestic courts.

Case law reveals that even though the consensus is that the acta jure imperii / acta jure
gestionis distinction does not apply in the context of international organizations, this
distinction nonetheless finds it way into discussions on the functional necessity of
international organizations. A case of the Kenyan Court of Appeal – Tononoka Steels
Limited v. Eastern and Southern Africa Trade and Development Bank154 – involved
Tononoka Steels bringing a claim for breach of contract in relation to the repudiation of a
facility agreement and the Bank responding it has immunity from the jurisdiction of
domestic courts.

The court recognized that the immunity of the Bank from the

jurisdiction of domestic courts was of functional necessity but stated that this was in
relation to “multinational functions” and not “private functions”.155 It held that since the
Bank was acting as a private bank, and thus outside its mandate and objectives, then the
matter was commercial in nature and the Bank was not entitled to immunity from the
jurisdiction of domestic courts.156 The Supreme Arbitrazh Court of Russia, in a case
involving the International Inter-State Broadcasting Company ‘MIR’,157 held that MIR
enjoys immunity from the jurisdiction of domestic courts based on functional necessity.
It interpreted this to mean that MIR has immunity from suit in relation to activities
pursuing goals set out in its charter but has no immunity from suit in relation to other
commercial activities.158

In the United States, international organizations obtain immunity from the jurisdiction of
domestic courts through the IOIA. The IOIA states: “International organizations … shall
enjoy the same immunity from suit and every form of judicial process as is enjoyed by
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foreign governments.”159

There are contrasting opinions on how to interpret this

section.160 Do international organizations enjoy absolute immunity since at the time the
IOIA was adopted, foreign governments enjoyed absolute immunity? 161

Or do

international organizations enjoy restrictive immunity since foreign governments now
enjoy restrictive immunity? 162

Courts in the United States have managed to avoid this debate. This has been done by
categorizing most disputes as internal and administrative in nature, often relating to
matters of employment, rather than commercial in nature. Internal and administrative
disputes are protected by immunity whether absolute immunity or restrictive immunity is
applicable. Any discussion as to whether absolute immunity or restrictive immunity
applies in relation to internal and administrative disputes is thus moot.163 In Broadbent v.
Organization of American States,164 staff members of the Organization of American
States (OAS) were dismissed and alleged a breach of contract.165 The Court of Appeals
for the District of Columbia did not decide whether absolute immunity or restrictive
immunity applied. It held that it did not need to make such a decision since in relation to
employment disputes, which are internal and administrative in nature rather than
commercial in nature, the OAS was immune from suit, regardless of whether absolute
immunity or restrictive immunity applied.166 It also made reference to and relied on the
functional necessity of granting international organizations immunity from the
jurisdiction of domestic courts.167 Mendaro v. World Bank168 involved a claim of sexual
harassment and discrimination brought by a former employee of the World Bank.169 The
Court of Appeals for the District of Columbia upheld the immunity of the World Bank
from the jurisdiction of domestic courts, in relation to the internal administration of its
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civil servants, on the basis of functional necessity.170 Later, in Novak v. World Bank,171
the immunity of the World Bank from the jurisdiction of domestic courts was again
upheld in relation to an employment dispute involving allegations of age discrimination
and conspiracy to deter, by intimidation and harassment, prosecution of actions. It was
held that the allegations did not concern external commercial activities but instead
internal personnel practices.172 Boimah v. United Nations General Assembly173 involved
a claim of discrimination brought by a temporary worker, who was later dismissed, at the
United Nations.174 The court stated that it is not clear whether the IOIA, by setting out
that international organizations have the same immunity as foreign governments,
intended to confer to international organizations the absolute immunity foreign
governments enjoyed at the time the IOIA was adopted or the restrictive immunity
foreign governments now enjoy. The court did not, however, need to decide on this
issue. It held that the United Nations is immune from suit regardless of whether absolute
immunity or restrictive immunity is applied since a relationship of employment between
an international organization and its staff is not commercial in nature. The self-regulation
of matters of employment was seen as essential to its functions and necessitated
immunity from the jurisdiction of domestic courts.175

As courts in the United States have been able to avoid the debate as to whether absolute
immunity or restrictive immunity applies to international organizations under the IOIA,
scholars are left to postulate and there are supporters on both sides. 176 It is not proposed
here to resolve this debate but instead to merely highlight that it exists and extends to
other entities classified as international organizations within the IOIA, including the
Global Fund.
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It is clear from these cases in the United States that international organizations are
generally protected by immunity from the jurisdiction of domestic courts in relation to
employment matters. This trend is observed elsewhere in the world as well. In the
Netherlands, the District Court of Maastricht, in Eckhardt,177 held that Eurocontrol is
entitled to immunity from the jurisdiction of domestic courts for the operation of its
public service and that decisions of appointment and dismissal of employees are
performed in the exercise and administration of its public service.178 Subsequently, the
Supreme Court in the Netherlands, in A.S.,179 held that an international organization is not
subject to the jurisdiction of the domestic courts with respect to disputes that are
immediately connected to the performance of the tasks of the organization. Employment
disputes involving persons who play an essential role in the work of the international
organization were considered immediately connected to the performance of the tasks of
the international organization.180 In Killeen v. International Centre of Insect Physiology
and Ecology,181 the High Court of Nairobi in Kenya stated that an activity, in this case a
contract of employment, which fell within the operations of the international organization
and was necessary in order to fulfill the purposes of the international organization, was
protected by immunity from the jurisdiction of domestic courts.182

The court

distinguished this case from Tononoka Steels183 on the basis that Tononoka Steels
involved activities of a commercial nature whereas this case involved a contract of
employment.184 The Italian Court of Cassation, in Drago,185 made a distinction between
types of employment relationships. Employment relationships of an institutional nature
and employment relationships of a commercial nature were differentiated and it was held
that immunity from suit extends to the former but not to the latter. 186
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Case law on this topic that covers matters besides those relating to employment is rare.
An example is, however, Mothers of Srebrenica v. The State of the Netherlands and the
United Nations,187 a decision of the Hague Court of Appeal in the Netherlands. The
surviving relatives of men murdered in the genocide in Srebrenica, i.e. the Mothers of
Srebrenica, brought a claim against the United Nations for the loss incurred by them. It
was argued that the United Nations had failed to prevent the genocide, contrary to
promises made and legal obligations.188 The court upheld the immunity of the United
Nations from the jurisdiction of domestic courts based on a reasoning of functional
necessity. It emphasized the special role of the United Nations, in comparison to other
international organizations, in maintaining and restoring international peace and security
and held that if the United Nations did not enjoy immunity from suit then it would be
exposed to claims with the possible purpose of obstructing and preventing its actions. It
stated that the United Nations has the broadest immunity possible.189 It is questionable
however whether the reasoning in this case extends to other international organizations
besides the United Nations since the unique position of the United Nations, in relation to
other international organizations, was stressed.

This decision of the Hague Court of Appeal in the Netherlands was recently upheld by
the Supreme Court of the Netherlands.190 The Supreme Court stated that the United
Nations has the most far-reaching immunity.191 And while it did mention that the basis
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for and scope of this immunity aimed to ensure that the United Nations is able to function
independently,192 it did not undertake the same level of analysis on functional necessity
as did the Court of Appeal.

It is a challenge to make generalizations based on the above case law, especially beyond
the context of matters of employment. However, it does seem that the rationale of
functional necessity is normally relied on (even if the lingo of being commercial in nature
(or not) is also invoked).

Also, the tendency is for the acts of an international

organization to be interpreted as necessary to exercise its functions and fulfill its purposes
thereby leading to a grant of (absolute) immunity. It is further reasonable to predict that
situations involving global health public-private partnerships will be interpreted in the
same way in those states where these partnerships have immunity from the jurisdiction of
domestic courts.

This analysis of functional necessity, both in the context of international organizations
and global health public-private partnerships, reveals that in terms of limiting the
immunity of these entities and, as a result, opening up the possibility of bringing claims
against these entities, functional necessity is not living up to its potential. The outcome
tends to be that acts of international organizations, and predictably acts of global health
public-private partnerships, are interpreted as functionally necessary resulting in
(absolute) immunity. This outcome is problematic as it affects the right of access to a
court.

4.2.3. Access to a Court or Alternative Means of Dispute Resolution

The flip side of a grant of immunity from the jurisdiction of domestic courts is a denial of
access to a court. This section discusses the tension between the right to immunity from
the jurisdiction of domestic courts and the right to access to a court193 and further
192
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explores how the availability of alternative remedies plays a role in determining whether
or not immunity from the jurisdiction of domestic courts should be granted. Analogies
will again be made to the situation of international organizations as the situation of global
health public-private partnerships in relation to these matters is still developing.

The tension between the right to immunity from the jurisdiction of domestic courts and
the right to access to a court is obvious. An individual with a claim against a partnership
has a right of access to a court but a grant of immunity protects the partnership from the
jurisdiction of domestic courts, thereby hindering this right. 194 Access to a court is
considered a fundamental right.195 But is the right to immunity from the jurisdiction of
domestic courts an “implicit exception”196 to the right to access to a court? Phrased
differently, is the right to access to a court absolute or can the right to access to a court be
limited by the right to immunity from the jurisdiction of domestic courts?

The case which is most often cited to explicate the above-described tension is a case of
the European Court of Human Rights (ECtHR) – Case of Waite and Kennedy v.
Germany.197 Richard Waite and Terry Kennedy were British nationals who were placed
at the disposal of the European Space Agency (ESA) to perform services at the European
Space Operations Centre in Germany. After being terminated from this employment,
they tried to bring a claim in German courts against the ESA however the ESA invoked
its immunity. A claim was eventually brought to the ECtHR against Germany alleging a
violation of Article 6(1) of the European Convention of Human Rights (ECHR), covering
the right of access to a court. The ECtHR held that the right of access to a court is not
absolute and may be limited.198 It further held that a limitation must not, however,
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restrict or reduce the access to a court in such a way or an extent that the “very essence of
the right is impaired.”199 Also, a limitation must pursue a “legitimate aim” and there
must be “proportionality between the means employed and the aim sought to be
achieved.”200

In this case, the ECtHR found that the grant of immunity from the jurisdiction of
domestic courts had a legitimate aim in that it ensured the functioning of the ESA without
interference.201 As to proportionality, the ECtHR held that “a material factor” in deciding
whether a grant of immunity from the jurisdiction of domestic courts is in accordance
with the ECHR is whether “reasonable alternative means” are available to protect the
rights in the ECHR.202 In this case, reasonable alternative means were held to exist – the
ESA had an Appeals Board and there was also the possibility of filing a claim relying on
the German Provision of Labour (Temporary Staff) Act. 203 It is noteworthy, however,
that these reasonable alternative means were alluded to but not assessed.204 Nonetheless,
as a result of a finding of a legitimate aim and proportionality between the means
employed and the aim sought to be achieved, the very essence of the right of access to a
court was held not to be impaired in this case.205

The reasoning of Waite and Kennedy has been subsequently applied and interpreted by
other courts. The focus of courts tends to be on the proportionality aspect, rather than the
legitimate aim aspect. The legitimate aim of granting immunity to an international
organization from the jurisdiction of domestic courts is to protect the functioning and
independence of the international organization and this easily applies to most
international organizations. Proportionality is another matter. A material factor relied on
to decide on proportionality is the availability of alternative means of dispute resolution
but this varies depending on the international organization under scrutiny. Alternative
means of dispute resolution must, regardless, be effective. They must operate according
199
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to principles of fair trial and due process including being independent and impartial and
also offer the opportunity to appeal and the ability to enforce.206 If alternative means of
dispute resolution are not available and effective then it is argued that immunity from the
jurisdiction of domestic courts should not be granted, otherwise the right of access to a
court would be denied.207

Is this the consensus? Alternative means of dispute resolution were referred to in Waite
and Kennedy as a material factor in determining whether or not to grant immunity from
the jurisdiction of domestic courts but material factor does not have the same connotation
as prerequisite.208 How has the need for alternative means of dispute resolution in the
context of granting immunity from the jurisdiction of domestic courts been interpreted in
practice? A complete review of all relevant cases is not manageable here and substantive
reviews have been undertaken elsewhere.209 A few illustrative examples will, however,
be provided.
In Pistelli,210 the Italian Court of Cassation upheld the immunity from the jurisdiction of
domestic courts of the European University Institute making reference to the possibility
of turning to a commission established pursuant to the Convention Setting up a European
University Institute or turning to the Court of Justice of the European Communities as
alternative means to resolve disputes between this international organization and its
employees.211 In a later decision of the Italian Court of Cassation, Drago,212 immunity
from the jurisdiction of domestic courts was denied to the international organization
because there was no impartial and independent alternative means to resolve disputes
with employees.213
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Agricultural Research (ISNAR),214 the District Court of the Hague stated that everyone is
entitled, under international law, to an effective legal process and if the legal process set
out in the staff regulations is not effective then this court needs to take jurisdiction over
the matter.215 An effective legal process was however available in this case and ISNAR’s
immunity from the jurisdiction of domestic courts was upheld.216 A Belgian court held in
Siedler v. Western European Union that the alternative means of dispute resolution
available to a terminated employee of an international organization seeking compensation
did not offer guarantees inherent to a fair and equitable legal process. The grant of
immunity from the jurisdiction of domestic courts therefore breached the right of access
to a court.217 In Mendaro,218 the Court of Appeals for the District of Columbia in the
United States found an international organization – the World Bank – immune from the
jurisdiction of domestic courts in relation to the claim of a former employee, even though
there was no effective grievance procedure in place within the World Bank, at that
time.219

It is conceded that cases balancing the right to immunity from the jurisdiction of domestic
courts with the right to access to a court (and the availability and effectiveness of
alternative means of dispute resolution) most often involve disputes in relation to
employment matters. The case of Mothers of Srebrenica,220 at the Court of Appeal, is,
however, a recent example of such a balancing being applied outside the context of
employment matters and relating to other matters, notably the prohibition of genocide. In
Mothers of Srebrenica, the Court of Appeal balanced the United Nations’ right to
immunity from the jurisdiction of domestic courts and the claimants’ right to access to a
court and, in doing so, considered the availability of alternative means of dispute
resolution. It concluded that the United Nations had failed to provide alternative means
214
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of dispute resolution but also concluded that a claim could be brought against the
perpetrators of the genocide and possibly the persons responsible for them and/or against
the Netherlands.221 It then held that in this case the right of access to a court of the
claimants is not violated if the right to immunity from the jurisdiction of domestic courts
of the United Nations is allowed.222
The case of Mothers of Srebrenica,223 at the Supreme Court, however noted that while in
Waite and Kennedy a balancing between the right to immunity from the jurisdiction of
domestic courts and the right to access to a court was considered relevant in the context
of international organizations, there is no reason to assume that this reference to
international organizations also included the United Nations, especially in relation to its
activities involving peace and security.224

The immunity from the jurisdiction of

domestic courts of the United Nations is absolute and member states of the United
Nations are obliged to respect this immunity, even in the face of competing obligations,
such as those arising under the right to access to a court.225 The Supreme Court thus held
that the Court of Appeal erred in relying on the criteria of Waite and Kennedy in deciding
whether the right to access to a court of the claimants prevailed over the right to
immunity from the jurisdiction of domestic courts of the United Nations.226 It further
relied on a holding of the ICJ in Jurisdictional Immunities of the State (Germany v. Italy:
Greece Intervening):227 “The Court can find no basis in the State practice from which
customary international law is derived that international law makes the entitlement of a
State to immunity dependent upon the existence of effective alternative means of
securing redress.”228 It translated this holding, relating to the immunity of a state, to the
immunity of the United Nations. It held that even though the immunity of the United
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Nations should be distinguished from the immunity of a state, the difference is not such
that a ruling on the interaction between the immunity of the United Nations and the right
of access to a court should vary from the ruling of the ICJ on the interaction between the
immunity of a state and the right of access to a court.229 This holding thus eliminates the
need for a balancing between the right to immunity from the jurisdiction of domestic
courts and the right to access to a court in the context of claims involving the United
Nations but does not eliminate the need for such a balancing in the context of claims
involving other international organizations.

Mothers of Srebrenica, at the Court of Appeal, was mentioned in this research in order to
demonstrate that considerations of access to a court and alternative means of dispute
resolution in deciding whether to allow immunity from the jurisdiction of domestic courts
may be made outside the context of employment matters and inside the context of human
rights matters as well.230 The usefulness of this demonstration remains, regardless of
Mothers of Srebrenica, at the Supreme Court. The Supreme Court varied from the Court
of Appeal in that it decided that a balancing between the right to immunity from the
jurisdiction of domestic courts and the right to access to a court is not appropriate in
relation to the United Nations. This variation was not, however, made based on the fact
that the situation involved human rights matters, rather than employment matters, and
thus the demonstrative value of the holdings of the Court of Appeal in this research
stands. Other cases serving as precedents in this regard are, however, scarce.

It is thus conceivable that global health public-private partnerships could be involved in
cases balancing the right to immunity from the jurisdiction of domestic courts with the
right to access to a court in relation to employment matters but also in relation to other
matters such as breaches of the right to life and right to health, which are of concern in
this research. The case law in this regard is, however, limited and making concrete
observations is therefore a challenge.
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An inquiry into the availability of alternative means of dispute resolution in deciding
whether or not to grant immunity from the jurisdiction of domestic courts appears to be
the norm. Considering further whether these alternative means of dispute resolution are,
in actuality, effective varies on a case by case basis and makes any generalization
challenging. It is argued here, however, that considering effectiveness thoroughly is
imperative in deciding whether or not to grant immunity. If alternative means of dispute
resolution are not effective and immunity is granted then a claimant is left without a
means to resolve the dispute thereby infringing on the right of access to a court.231

Public-private partnerships in the area of global health are supposed to provide for
alternative means of dispute resolution. RBM and Stop TB obtain immunity from the
jurisdiction of domestic courts through the WHO and the WHO is obliged, pursuant to
the Convention on the Privileges and Immunities of the Specialized Agencies, to provide
for appropriate modes of settlement for disputes arising out of contracts or other disputes
of a private nature to which it is a party.232 The WHO has recognized the jurisdiction of
ILOAT, which deals with employment disputes233 but there is no permanent dispute
settlement mechanism set up to deal with disputes of a contractual or private nature. It is
presumed that the settlement of such disputes will occur on an ad hoc basis and therefore
an exploration into the availability and effectiveness of alternative means of dispute
resolution will also occur on an ad hoc basis.

GAVI is obligated under the Agreement between the GAVI Alliance and the Swiss
Federal Council in order to determine the legal status of the GAVI Alliance in
Switzerland and the Host State Act to adopt appropriate measures for the settlement of
disputes arising out of contracts to which it is a party and other private law disputes.234
The Global Fund is obliged, according to the Agreement between the Swiss Federal
Council and the Global Fund to Fight AIDS, Tuberculosis and Malaria in view of
231
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determining the legal status of the Global Fund in Switzerland, to provide for appropriate
methods of settlement of disputes arising out of contracts and of a private law nature to
which it is party.235 Further, according to the Agreement on Privileges and Immunities of
the Global Fund to Fight AIDS, Tuberculosis, and Malaria, signed and ratified by
Moldova and signed by Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia,
the Global Fund is obligated to provide for appropriate modes of settlement of disputes
arising out of contracts and of a private nature to which it is a party. 236 There are no
permanent dispute settlement mechanisms set up for either GAVI or the Global Fund to
deal with disputes of a contractual or private nature. It is presumed that such disputes
will be settled on an ad hoc basis and thus investigation into whether alternative means of
dispute settlement are available and effective will also be done on an ad hoc basis.

If a global health public-private partnership is granted immunity from the jurisdiction of a
domestic court, it is foreseeable that it will face debate as to whether such immunity is
compatible with the right of access to a court. The aforementioned alternative means of
dispute resolution that these partnerships are supposed to provide may then come under
scrutiny as to their availability and effectiveness. Such scrutiny cannot be undertaken at
this time since these partnerships do not have permanent dispute settlement mechanisms.
Instead, such scrutiny will be undertaken on an ad hoc basis as circumstances arise
requiring a dispute settlement mechanism to be established.

4.3. CONCLUDING REMARKS
It is anticipated that the controversies that arise in relation to granting immunity to
international organizations from the jurisdiction of domestic courts will also arise in
relation to granting immunity to global health public-private partnerships from the
jurisdiction of domestic courts. The sources of immunity for partnerships are, to an
extent, comparable in nature to the sources of immunity for international organizations.
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Moreover, the rationale for granting immunity to partnerships is the same rationale for
granting immunity to international organizations – functional necessity. It is further
reasonable to assume that once a partnership is granted immunity, it will, similar to an
international organization, be confronted with arguments that this immunity breaches the
right of access to a court, if alternative means of dispute resolution are not available and
effective.

As international organizations play an increasing role in the lives of individuals,
positively but also negatively, suggestions are being made as to ways to curtail the
immunity of international organizations from the jurisdiction of domestic courts, in order
to ensure those injured by them are not left without a remedy. It has been suggested to
extend the acta jure imperii / acta jure gestionis distinction to the context of international
organizations.237 It is contended, however, that this distinction (or a variation) is, in fact,
already being considered within the ambit of functional necessity. 238

It is further

contended that applying this distinction does not sufficiently address the situation of an
international organization violating human rights, which is of concern in this research.
As an example, providing medication is one of the possible functions and purposes of a
global health public-private partnership.

Should immunity from the jurisdiction of

domestic courts be accorded to a partnership when the partnership provides medication
that is damaging to the life and health of a population in order to protect these functions
and purposes?

Another suggestion, made by Michael Singer, is to place human rights in priority in
decisions on the immunity of international organizations from the jurisdiction of
domestic courts. He suggests that if a claimant is alleging a breach of human rights then
the domestic court should take jurisdiction over the matter. If, on the other hand, a
breach of human rights is not alleged by the claimant then the domestic court should not
take jurisdiction over the matter, if it is necessary to exercise purposes and functions.239
237
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This suggestion could equally be made in the context of global health public-private
partnerships. It, however, goes beyond even restrictive immunity. It extends further than
a consideration of acta jure imperii versus acta jure gestionis and advocates giving
preference to access to courts, especially when breaches of human rights are at issue.
This is commendable from the viewpoint of human rights240 and perhaps as international
organizations, and global health public-private partnerships, continue to play a greater
role in the lives of individuals, positively and negatively, this suggestion will find
reflection in practice. But for now, it remains lex ferenda.

As public-private partnerships increasingly regulate matters of global health, they
increasingly impact, positively and possibly also negatively, the rights of individuals,
including the rights to life and health. The gap in responsibility under international law
in relation to the acts of these partnerships, arising from the absence of legal personality
under international law outlined in the previous chapter, should cause states to re-think
granting immunity to these partnerships from the jurisdiction of domestic courts,
especially where alternative means of dispute resolution are not available and effective.
Otherwise, a lacuna of responsibility emerges.

The gap in responsibility under international law in relation to the acts of global health
public-private partnerships, due to the lack of legal status of these partnerships under
international law, and the immunity certain global health public-private partnerships are
granted from the jurisdiction of domestic courts provokes a search for other avenues to
deal with responsibility in relation to the acts of these partnerships. The following
chapters therefore explore the possibility of holding states and/or international
organizations, as partners and/or hosts, responsible under international law in relation to
the acts of global health public-private partnerships.
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5. STATE RESPONSIBILITY
As global health public-private partnerships are outside the framework of responsibility
under international law, due to a lack of legal personality under international law,1 and
are, in select states, immune from the jurisdiction of domestic courts,2 other ways of
allocating responsibility for the acts of these partnerships need to be considered. One
other way might be to hold states, as partners, responsible under international law in
relation to the acts of these partnerships. This might be possible by attributing the acts of
partnerships to states and/or finding that states are under an obligation of due diligence
with respect to the acts of partnerships.
State responsibility is the “paradigm form of responsibility on the international plane.” 3
Further, states are integral partners in global health public-private partnerships. States
often provide a significant portion of the funding of these partnerships and further, a
certain degree of state approval is often needed before a decision of one of these
partnerships is made. States are thereby enabling these partnerships to manage activities
that normally fall within the realm of states. If something were to go wrong in these
partnerships, could the states involved justifiably disassociate themselves from
responsibility under international law?
The sources on the law of state responsibility include customary international law4 and
certain specialized treaties5 but the leading source on the law of state responsibility is the
Articles on State Responsibility.6 The Articles on State Responsibility are not legally
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binding however are accepted, for the most part, as reflective of customary international
law.7 It is then with reference to the Articles on State Responsibility that this chapter
considers the responsibility of states in relation to the acts of global health public-private
partnerships.

Article 1 of the Articles on State Responsibility sets out the general principle that
“[e]very internationally wrongful act of a State entails the international responsibility of
that State.”8 Article 2 then sets out the elements of an internationally wrongful act of a
state which are attributably to the state and a breach of an international obligation of the
state.9

This chapter explores these two elements more closely and in the context of states and
global health public-private partnerships.

It considers the attribution of acts of

partnerships to integral partners in such partnerships – states – through application of the
Articles on State Responsibility. Further, it considers attributing to states a failure to
exercise due diligence in relation to the acts of partnerships. It then proceeds to explore
the possibility of a breach of an obligation under international human rights law by states
in relation to the acts of global health public-private partnerships.

Finally, it

contemplates the practicability of finding a plurality of states responsible with respect to
the acts of global health public-private partnerships.

5.1. ATTRIBUTION TO STATES
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One of the two elements of an internationally wrongful act of a state is that it can be
attributed to the state. In the context of global health public-private partnerships, this
might occur by attributing the acts of these partnerships to states or by attributing to
states a failure to exercise due diligence with respect to the acts of these partnerships.

5.1.1. Responsibility through the Acts of Partnerships
The acts of a person or a group of persons are generally not attributable to states under
international law, however there are exceptions.10 The exceptions which might apply in
the instance of global health public-private partnerships, resulting in attribution of the
acts of these partnerships to states, are found in Article 5 – conduct of persons or entities
exercising elements of governmental authority,11 Article 7 – excess of authority or
contravention of instructions,12 Article 8 – conduct directed or controlled by a State13 and
Article 9 – conduct carried out in the absence or default of the official authorities.14

5.1.1.1. Article 5

Article 5 states:

The conduct of a person or entity which is not an organ of the State under article 4
but which is empowered by the law of that State to exercise elements of the
governmental authority shall be considered an act of the State under international
law, provided the person or entity is acting in that capacity in the particular
instance.15
10
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James Crawford interprets the term entity in Article 5 as covering a variety of bodies,
including, inter alia, public agencies and companies, semi-public entities and, possibly,
private companies.16 This interpretation seems to leave space for entities such as global
health public-private partnerships. The examples often cited to illustrate the term entity
in Article 5, however, include private security firms acting as prison guards, airlines
exercising immigration controls and railway companies exerting police powers.17 Hybrid
entities, such as public-private partnerships, are not mentioned. Does this mean that the
term entity in Article 5 cannot also include global health public-private partnerships? Or
are the types of entities regularly cited as examples cited simply because at the time of
drafting the Articles on State Responsibility these were the types of entities reasonably
foreseen to be covered by Article 5?

Perhaps the understanding of the term entity could be broadened to include hybrid
entities such as public-private partnerships. Such a broadening is not precluded on a
plain reading of Article 5. Further, the “true common feature” among entities falling
within Article 5 is that they are empowered to exercise elements of governmental
authority.18

If global health public-private partnerships are empowered to exercise

elements of governmental authority then it is possible that they could be seen as falling
within Article 5 as well.

The meaning of what constitutes governmental authority is not elaborated on in Article 5
since this varies in accordance with the circumstances of each state.19 It is, however,
reasonable to assume that global health issues are within the governmental authority of

16
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most states.20

It could then be argued that states have empowered public-private

partnerships to deal with global health issues that are normally within the governmental
authority of states such as the governmental authority to provide access to preventative
and treatment measures for certain diseases or to improve health infrastructure within the
state to better manage the growing risk of disease.

Article 5 is, however, limited in its application to partnerships by the requirement that
only exercises of governmental authority empowered by the law of the state shall be
attributed to the state. It is, however, not enough that the law of the state authorizes an
act as part of a general regulation; the law of the state must authorize the act specifically.
This narrows the instances where Article 5 is applicable.21

Whether or not an act of a partnership fits within the parameters of Article 5 thus depends
on whether or not the law of the state specifically authorized the act of the partnership.
This is likely difficult to locate. The acts of partnerships are specifically authorized
through the decision-making processes of the partnerships, to be described in more detail
below in the context of Article 8, rather than specifically authorized by the law of the
state.22

Consideration should be had to extending the term entity in Article 5 to reflect the
changing nature of the relationships in which states participate, including global health
public-private partnerships. However, the obstacle of locating laws of the state that
specifically authorize the acts of partnerships, thereby empowering them to exercise
elements of governmental authority, likely precludes application of Article 5 to
partnerships.
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5.1.1.2. Article 7

Article 7 states:
The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law if the organ, person or entity acts in that capacity, even if it
exceeds its authority or contravenes instructions.23
Article 7 comes into play, in this research, as it focuses, in part, on entities empowered
to exercise elements of governmental authority. The possibility of global health
public-private partnerships being empowered to exercise elements of governmental
authority was explored in the previous section on Article 5 and bears no repeating.
The conclusion will, however, be reiterated, but translated in terms of Article 7.
Consideration should be had to extending the term entity in Article 7 to reflect the
changing nature of the relationships in which states participate, including
partnerships.24 Article 7 further requires that an entity be empowered to exercise
elements of governmental authority. It is reasonable to assume that, as with Article 5,
such empowering must come from the law of the state. The challenge of finding laws
of the state that specifically authorize the acts of partnerships, thereby empowering
them to exercise elements of governmental authority, however, likely precludes
application of Article 7 to partnerships.25 In spite of this challenge and in order to give
a complete picture of the possible attribution of acts of partnerships to states, a brief
exploration into Article 7 is provided.

Article 7 addresses attribution to states when entities empowered to exercise elements of
governmental authority act ultra vires. It holds that the conduct of an entity empowered
to exercise elements of governmental authority is to be considered an act of the state if
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the entity acts in that capacity, regardless of whether or not it exceeds its authority or
contravenes instructions.26

The logic behind Article 7 is that states cannot evade responsibility for the acts of entities
empowered by them to exercise elements of governmental authority by arguing that these
acts exceeded internal laws or instructions given. This is the case even when the entity
has openly committed acts that are unlawful or has plainly acted beyond its
competence.27 Otherwise, a state could rely on internal laws and instructions given in
order to avoid attribution and thus, responsibility under international law.28

The caveat is that the entity in question must, in fact, be acting in an official capacity for
Article 7 to be applicable. If the entity in question is, instead, acting in a private capacity
then Article 7 is not applicable.29 If a staff member of a global health public-private
partnership, for example, distributes medication that is harmful instead of helpful to a
group of people, this would fall within the official capacity of the staff member of the
partnership and meet the requirements of Article 7. However, if a staff member of a
global health public-private partnership, for example, is involved in a physical altercation
at a pub after drinking too much alcohol and causes bodily harm to another person, this
would fall within the private capacity of the staff member of the partnership and thus not
meet the requirements of Article 7.

It is, nonetheless, not probable that Article 7 will be applicable in the context of global
health public-private partnerships. Finding laws of the state that specifically authorize
the acts of these partnerships is a challenge and as a result, these partnerships are not
likely empowered to exercise elements of governmental authority, which is necessary in
order to come within the ambit of Article 7.
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5.1.1.3. Article 8

Article 8 states: “The conduct of a person or group of persons shall be considered an act
of a State under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the
conduct.”30
The phrase – person or group of persons, on a plain reading, appears to be allencompassing. The general consensus is that it includes all persons or groups of persons,
even if lacking legal personality, although acting de facto.31

It has been stated by

Crawford that a state may authorize acts of a legal entity such as a company but a state
may also authorize acts of individuals or groups that are not legal entities but nonetheless
operate as a collective.32 Formal partnerships or alliances, such as the Roll Back Malaria
Partnership (RBM) and the Stop TB Partnership (Stop TB), and separate organizations,
such as the GAVI Alliance (GAVI)33 and the Global Fund to Fight AIDS, Tuberculosis
and Malaria (the Global Fund),34 seem to fall within the category of – person or group of
persons – without much debate.
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The phrase – acting on the instructions of, or under the direction or control of – is,
however, more controversial. The phrase – acting on the instructions of – has not faced
much scrutiny perhaps because once it is determined that a person or group of persons
acted on the instructions of a state, a direct link between the person or group of persons
and the state is established and attribution to the state follows. The phrase – under the
direction or control of – has, however, been more heavily scrutinized. Much debate has
taken place on the degree of direction or control required to invoke attribution to states.
A couple of cases, decided before the completion of the Articles on State Responsibility,
shed light on the degree of direction or control necessary to trigger attribution to states.

The leading case is Case Concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America)35 (Nicaragua), coming from the
International Court of Justice (ICJ) and concerning the alleged responsibility of the
United States for the conduct of the contras (rebel military forces opposing the Frente
Sandinista de Liberación Nacional).36

At first glance, extrapolation of Nicaragua,

dealing with a state directing or controlling military forces, to the situation here of states
directing or controlling a global health public-private partnership might seem far-fetched
but a second glance reveals otherwise.
Nicaragua is famously known for setting out the effective control test. It held that “[f]or
… conduct to give rise to legal responsibility of the United States, it would in principle
have to be proved that that State had effective control of the military or paramilitary
operations in the course of which the alleged violations were committed.”37 Possible
ways states could establish effective control over global health public-private
partnerships might be through financing and/or decision-making.
States provide the lion’s share of the funding of global health public-private partnerships.
RBM, in 2010, received contributions of approximately US$10.89 million from states (in
35
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comparison to US$4.16 million from other donors).38

Stop TB, in 2010, received

contributions of approximately US$66.68 million from states (in comparison to
US$27.22 million from other donors).39

GAVI has been promised approximately

US$13.37 billion from states (in comparison to US$2.66 billion from other donors).40
And the Global Fund has been promised approximately US$29.07 billion from states (in
comparison to US$1.70 billion from other donors).41 These partnerships rely on states’
funding for their operation. Financing alone may not, however, be enough for states to
establish effective control over a partnership.

Decision-making by states, as partners in a partnership, may also need to be considered in
order to establish effective control. States serve as board members with voting rights on
the RBM Board, the Stop TB Board, the GAVI Board and the Global Fund Board.

The RBM Board has twenty-one voting members. Of these twenty-one voting members,
eight seats are filled by malaria endemic countries and three seats are filled by donor
countries.42 A quorum of the Board is a majority of the members of the Board, including
at least one representative from each of the constituencies of the Board.43 An effort is
made to take decisions by consensus but if this effort fails then a decision is taken by a
majority of the members present and voting.44

The Stop TB Board has thirty-four members, including four representatives from high
burden countries and six regional representatives (including from non-high burden

38
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countries).45 States do not represent the majority on the Stop TB Board but are members
and get a vote in decision-making.46

The GAVI Board has eighteen representative members that comprise two-thirds of the
voting members. Of these eighteen representative members, ten seats are filled by states
(five for representatives of developing country governments and five for representatives
of donor country governments).47 A quorum of the Board is a majority of all voting
members. The Board strives for consensus in its decision-making but if consensus cannot
be reached, a decision of the Board requires two-thirds majority of the members present
and voting.48

The Global Fund Board has twenty voting members. Of these twenty voting members,
fifteen seats are filled by states (seven for representatives of developing countries and
eight for representatives of donors).49 A quorum of the Board is a majority of members
of each of the following two voting groups: (a) the group encompassing the eight donor
seats, one private sector seat and one private foundation seat and (b) the group
encompassing the seven developing country seats, the two non-governmental
organization seats and the seat of a representative of a non-governmental organization
who is a person living with HIV/AIDS or from a community living with tuberculosis or
malaria. The Board strives for consensus in decision-making but if consensus cannot be
reached, any voting member may call for a vote. In order for a motion to pass, two-thirds
majority of those present of the two voting groups, described above, is required.50
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The Boards of RBM, Stop TB, GAVI and the Global Fund thus require a certain degree
of state approval before a decision of the partnership is made. But is this, combined with
financing, sufficient for states to be said to have effective control over these partnerships?

According to Nicaragua, neither participation of a state in financing, organizing, training,
supplying and equipping nor general control by a state, in themselves, lead to the
conclusion that the state has effective control.51 Effective control was thus interpreted in
Nicaragua to mean a high degree of control including not only overall control but further
specific instructions. Financing and participating in the general decision-making of these
partnerships, absent specific instructions, would likely fall short of meeting the effective
control test, as set down by Nicaragua.

Another case which gives a perspective on the meaning of direction or control is a case of
the International Criminal Tribunal for the former Yugoslavia (ICTY). In Prosecutor v.
Duško Tadić52 (Tadić), the Appeals Chamber of the ICTY was dealing with the question
of whether the conflict in Bosnia and Herzegovina was still an international conflict or
instead had become an internal conflict. The answer to this depended on whether the
Bosnian Serb Forces were considered under the control of the Federal Republic of
Yugoslavia.53

Although this case dealt with individual criminal responsibility, the

Appeals Chamber held that recourse to general international rules on state responsibility
was necessary.54

The Appeals Chamber held that a high threshold of control is not necessary in each and
every case and that the requisite degree of control varies in accordance with the factual
situation.55 It then proceeded to distinguish between two types of groups – individuals or
51
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groups that are not militarily organized and organized military groups. To the former, i.e.
individuals or groups that are not militarily organized, the Appeals Chamber kept
consistent with the high degree of control required by Nicaragua. It stated that for
individuals or groups that are not militarily organized, it is necessary to determine not
only that the state exercised control over the individual or group but further “whether
specific instructions concerning the commission of that particular act had been issued by
that State to the individual or group in question.”56 To the latter, i.e. organized military
groups, however, the Appeals Chamber required a lesser degree of control. It stated that
“[b]y contrast, control by a State over subordinate armed forces or militias or paramilitary
units may be of an overall character (and must comprise more than the mere provision of
financial assistance or military equipment or training).”57 It continued stating that “[t]his
requirement, however, does not go so far as to include the issuing of specific orders by
the State, or its direction of each individual operation.”58

The Appeals Chamber

highlighted the differences between the two groups as follows.

A member of an

organized group, as opposed to an individual, does not act independently but instead
conforms to the standards existing in the group and further must follow the leader of the
group, in accordance with a structure, chain of command and set of rules.59 The level of
organization and hierarchical structure of the group is, according to Tadić, decisive in
lessening the degree of control necessary to attribute acts to states.
Applying Tadić in the context of global health public-private partnerships leaves these
partnerships in essentially the same position as applying Nicaragua. Although Tadić
downgrades the high degree of control necessary to attribute acts to states, it does so only
in the context of organized military groups. By focusing on organized military groups,
however, it is not clear whether a group that, although not military, is organized and

finding that there was an armed conflict between the Federal Republic of Yugoslavia, acting through the
Bosnian Serb Forces, and Bosnia and Herzegovina, without needing to challenge the holdings of Nicaragua
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hierarchically structured could also be subject to this lesser degree of control. Could
partnerships be subject to this lesser degree of control if organized and hierarchically
structured? Or should partnerships be treated akin to individuals or groups that are not
militarily organized whereby a high degree of control, including specific instructions, is
required to attribute acts to states? As with Nicaragua, Tadić leaves global health publicprivate partnerships in a dubious position in terms of attributing the acts of these
partnerships to states.
A few years after Tadić, the Articles on State Responsibility were completed and
consensus grew on interpreting Article 8 consonant with Nicaragua, rather than Tadić.60
A more recent case of the ICJ – Case Concerning the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro)61 (the Bosnian Genocide case) – considered Nicaragua, Tadić
and the meaning of Article 8. The ICJ in the Bosnian Genocide case held that effective
control must be “in respect of each operation in which the alleged violations occurred,
not generally in respect of the overall actions taken by the persons or groups of persons
having committed the violations.”62 The ICJ further noted that the overall control test, as
suggested by Tadić, is troublesome because it widens the scope of state responsibility and
nearly eliminates the connection that must exist between the conduct of a state and its
responsibility under international law.63
Any door opened by Tadić seems to have been closed by the Bosnian Genocide case.
The repercussions for global health public-private partnerships of this recent decision of
the ICJ is that acts of partnerships will likely only be attributed to states where effective
control by the state over the partnership, in the form of specific instructions from the state
to the partnership, is found. This is assuming, of course, that the attribution rules of state
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responsibility are interpreted to cover not only military forces but also other entities, such
as global health public-private partnerships.

The Bosnian Genocide case does not, however, mention the either-or phrasing of Article
8. Article 8 holds that the person or group of persons must be “acting on the instructions
of, or under the direction or control”64 of a state in order to attribute the acts of the person
or group of persons to that state. A plain reading of this article thus indicates that either
the person or group of persons is acting on the instructions of the state or the person or
group of persons is acting under the direction or control of the state. If ‘direction or
control’ is equated with ‘instructions’ then use of the conjunction ‘or’ in Article 8 serves
no purpose. Perhaps following the varying interpretations of direction or control in
Nicaragua and Tadić, there was a desire by the drafters of Article 8 to leave open the
possibility of an either-or understanding of ‘direction or control’ and ‘instructions’. Such
a desire is, however, not explicated in the commentaries on the Articles on State
Responsibility.

Further, subsequent to the completion of the Articles on State

Responsibility, the ICJ in the Bosnian Genocide case ignored the either-or option and
continued to equate ‘direction or control’ with ‘instructions’.
A consequence of the ICJ’s interpretation of Article 8, suggested by Rüdiger Wolfrum, is
that states then have an incentive to outsource its functions; that incentive being the
circumvention of the rules on state responsibility under international law.65 He asserts
that states should not be able to evade the rules on state responsibility under international
law by transferring its functions to or by being acquiescence in the subsumption of its
functions by other entities and then later claiming that these entities acted, or were
supposed to act, independently. He then argues that Article 8 be interpreted based on
states entrusting entities with certain functions and then exercising general control over
them.66
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Nonetheless, there appears to be a reluctance to interpret Article 8 in this way. But
should ‘direction or control’ only trigger attribution to states where specific instructions
are involved? Perhaps the degree of direction or control should be ‘overall’ direction or
control,67 including, although not necessarily, specific instructions. This would reflect,
more realistically, the changing nature of the relationships in which states participate,
including global health public-private partnerships.

5.1.1.4. Article 9

Article 9 states:

The conduct of a person or a group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact exercising
elements of the governmental authority in the absence or default of the official
authorities and in circumstances such as to call for the exercise of those elements
of authority.68
A person or group of persons may, in certain circumstances, exercise elements of
governmental authority in the absence or default of official authorities but this does not
circumvent the responsibility of the state under international law. A state cannot avoid
responsibility under international law because it failed to exercise the governmental
authority it was supposed to and left this task to others.69

Instances where Article 9 can be invoked, however, occur rarely. Such rare instances,
cited by Crawford, include “during revolution, armed conflict or foreign occupation,
where the regular authorities dissolve, are disintegrating, have been suppressed or are for
the time being inoperative [or] where lawful authority is being gradually restored, e.g.,
after foreign occupation.”70
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Three conditions need to be established in order for Article 9 to be applicable. First, the
person or group of persons acting must perform governmental functions, even though
authority to do so is wanting. The nature of the function itself is more important than the
link of authority between the person or group of persons acting and the state.71 The
person or group of persons is not empowered by the law of the state to exercise elements
of governmental authority, as with Article 5 and Article 7, nor is the person or group of
persons acting on the instructions of, or under the direction or control of, the state, as
with Article 8.

Instead, with Article 9, the person or group of persons performs

governmental functions on its own accord.72 Second, the phrase – in the absence or
default of – covers situations of a total collapse of the state or situations where the official
authorities of the state are not exercising their functions due to a partial collapse of the
state or loss of control by the state over a certain area.

Third, the phrase – in

circumstances such as to call for the exercise of those elements of the government
authority – means that circumstances must have justified the attempt by the person or
group of persons to exercise elements of governmental authority.73

Do global health public-private partnerships meet these three conditions thereby enabling
invocation of Article 9? First, global health public-private partnerships may be seen as
exercising governmental functions, such as providing access to preventative and
treatment measures for certain diseases or improving health infrastructure within the state
to better manage the growing risk of disease. Second, in relation to diseases such as
AIDS, tuberculosis and malaria, the official authorities of certain states are not exercising
their functions. It is unclear whether this can be traced to a partial collapse of these states
or loss of control by these states over a certain area, but it is clear that certain states are
not adequately dealing with the prevention or treatment of these diseases. Third, the
circumstance that millions of people continue to suffer and die from diseases such as
AIDS, tuberculosis and malaria is a circumstance that calls for the exercise of
governmental authority.
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The three conditions of Article 9 thus appear to be loosely met. It is, however, unlikely
that Article 9 was drafted with the intention to cover situations of public-private
partnerships exercising the governmental authority of states in relation to matters of
global health. But if this is the situation that exists then perhaps it is time to interpret
Article 9 in light of this reality.

5.1.2. Responsibility through the Omission of States

Responsibility is attributed to states in relation to not only their actions but also their
omissions.74 An omission includes, by definition, a failure to exercise due diligence.

5.1.2.1. Due Diligence

Another possibility to invoke state responsibility in relation to the acts of global health
public-private partnerships is by arguing that states have failed to exercise due diligence
with respect to the acts of these partnerships. The failure of a state to exercise due
diligence with respect to the acts of a partnership is a delict separate from attributing an
act of a partnership to a state. In other words, if a state fails to exercise due diligence, it
is not, as a result, responsible for the conduct of the partnership, rather it is responsible
for its own lack of due diligence in relation to the conduct of the partnership.75 The
suggestion that states have failed to exercise due diligence with respect to the acts of a
partnership can therefore be made in addition to the suggestion to attribute the acts of
partnerships to states.

The Articles on State Responsibility do not expressly make reference to the possibility of
a state failing to exercise due diligence. Article 2 indicates such a possibility by stating
74
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that an internationally wrongful act of a state may consist of an action or omission.76
Further, Article 14(3) mentions the obligation of a state to “prevent a given event”
however this is only discussed in the context of determining when a breach of an
obligation occurs and the period of time over which it extends.77

It is necessary,

therefore, to look beyond the Articles on State Responsibility in order to gain a better
understanding of what is meant by due diligence.
In the Corfu Channel Case (UK v. Albania),78 the ICJ held that the obligations incumbent
on Albania, in relation to the explosions in Albanian waters causing damage and loss of
life to the United Kingdom, were based, in part, on the following well-established general
principle: “every State’s obligation not to allow knowingly its territory to be used for acts
contrary to the rights of other States.”79 The Inter-American Court of Human Rights
(IACtHR) in the Velásquez Rodríguez Case80 further elaborated on what is meant by the
principle of due diligence. Velásquez Rodríguez was a case involving the kidnap and
disappearance of a man in Honduras and the responsibility of Honduras in regard thereto.
It held that an act of a private person or entity, and thus not an act of a state, which
violates human rights can nonetheless result in the state being held responsible under
international law “because of the lack of due diligence [on the part of the state] to prevent
the violation or to respond to it.”81
76
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But what does it mean to act with due diligence? What measures are necessary to meet
the obligation of due diligence? The measures necessary to meet the obligation of due
diligence vary depending on the circumstances, such as, for example, the rights and
duties in issue.82 Is it, nonetheless, possible to discern measures that would result in a
state meeting its due diligence obligation?

The Human Rights Committee (HRC), in General Comment 31 on The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, stated that there is a
positive obligation on states to protect individuals against harmful acts committed by
private persons or entities. States may violate this positive obligation if they “fail[ ] … to
exercise due diligence to prevent, punish, investigate or redress the harm caused by such
acts by private persons or entities.”83 A state is thus obligated to prevent breaches of
human rights under international law and if not prevented then to investigate such
breaches and, if necessary, punish the wrongdoers and compensate the victims. If the
state meets these obligations then it is considered to have acted in a duly diligent
manner.84 The measures used by states, in order to meet these obligations, are legal,
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf> accessed 3 June 2012; Case of
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political, administrative, educational and/or cultural in nature.85 Examples of appropriate
measures include, inter alia, ratifying international human rights treaties and
incorporating or transforming them into domestic law; implementing recommendations
of international human rights bodies; training law enforcement staff on how to deal with
human rights violations; investigating violations of human rights; supporting victims of
human rights violations; promoting remedies for violations of human rights under
domestic and international law; raising awareness, educating, researching and publishing
reports on human rights issues; and providing financial and other support to human rights
organizations.86

Caution is, however, warranted in holding a state responsible for all the activities of
persons or entities within its territory or jurisdiction. The European Court of Human
Rights (ECtHR) in Case of Osman v. The United Kingdom87 held that in order not to
impose an inordinate or impossible burden on the state, consideration must be had to
obstacles in policing, the difficulties in predicting the actions of persons or entities and
the choices to be made in terms of resources and priorities.88 It further held that to hold a
state responsible for a failure to exercise due diligence, the state must have known or
should have known that there was a real and immediate risk of violation of human rights
and failed to take appropriate measures89 which might have been expected to avoid this
risk.90 Consideration of the circumstances, especially knowledge (or not) on the part of
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the state, is salient in deciding whether a state has breached its obligation of due
diligence.

The concern in the context of global health public-private partnerships is, in particular,
with the right to life and the right to health. As an example, if a partnership promotes the
trial of a drug that results in damage to a person’s health or loss of a person’s life then the
right to life and/or the right to health may be breached by the state who failed to protect
this person from the acts of this partnership.91

States must prevent these acts of

partnerships and if not prevented then investigate and, if necessary, punish the
wrongdoers and compensate the victims. The measures used by states, in order to meet
these obligations, are legal, political, administrative, educational and/or cultural in nature
and include any or all of the appropriate measures listed above as examples.92 It is also
important to keep in mind that a state, under an obligation of due diligence, is not
responsible for all acts of partnerships within its territory or jurisdiction. Due regard
must be had to the circumstances in each particular case. Further, the state must have
known or should have known that there was a real and immediate risk of breaches of
human rights and failed to take appropriate measures93 which might be expected to avoid
this risk.

Another matter to note when deciding on the responsibility of a state for a failure to
exercise due diligence relates to causality. Causality, between the wrongful act and the
damage incurred, is not a consideration for attribution of an act to a state under the
Articles on State Responsibility. Attribution of an act to a state under the Articles on
State Responsibility is instead based on criteria set by international law. There are,
however, instances in case law of causality having arisen in relation to the matter of due
diligence.94
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In the Lighthouses Arbitration between France and Greece,95 from the Permanent Court
of Arbitration (PCA), Greece evicted the French firm – Collas & Michel – from its
offices in Salonika and it then moved to temporary premises. It was later allowed to
return to its offices but before doing so, the temporary premises and its contents were
destroyed in a fire. A claim was brought against Greece by the firm for the loss it
incurred due to the fire. The PCA held that this claim could not succeed because there
was no causality between the eviction and the damage. It stated that “[t]he damage was
neither a foreseeable nor a normal consequence of the evacuation, nor attributable to any
want of care on the part of Greece. All causal connection is lacking, and in those
circumstances [the claim] must be rejected.”96

In Case of L.C.B. v. The United

Kingdom,97 the applicant was diagnosed with leukemia that was possibly caused by the
father having been exposed to radiation while working for the Royal Air Force years
before the birth of the applicant.98 It was complained that the United Kingdom had
breached its obligations under the European Convention on Human Rights (ECHR) by
failing to warn of the effects of the father’s exposure to radiation which prevented prenatal and post-natal monitoring that would have led to earlier diagnosis and treatment of
the applicant.99 The ECtHR examined causality and held that it was not established that
there is a causal link between the father’s exposure to radiation and his child’s, i.e. the
applicant’s, leukemia.100 It therefore could not hold that the United Kingdom could or
should have taken action in these circumstances.101

More recently, however, the ECtHR has tended to focus less on causality in the context
of due diligence. In Case of E. and Others v. The United Kingdom,102 it was alleged that
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the state had failed to protect the applicants from abuse by their stepfather.103 The
ECtHR held that it need not be proved that but for the omissions of the state, the abuse
would not have occurred. It need only be proved that the state failed to take reasonable
measures which might have, although not necessarily, prevented or mitigated the abuse,
in order to hold the state responsible.104 The ICJ also did not rely on causality in the
Bosnian Genocide case105 when it found Serbia and Montenegro responsible for failing to
prevent the genocide in Srebrenica. It held that it does not follow from finding a state has
breached its obligation to prevent genocide that the genocide would not have occurred
had the breach not occurred.106 As recent case law demonstrates, causality is no longer a
necessary consideration in relation to the matter of due diligence.107
As the first element of an internationally wrongful act of a state – attribution – has been
met, in one form or another, the second element of an internationally wrongful act of a
state – a breach – will now be discussed.

5.2. A BREACH OF AN OBLIGATION
The other one of the two elements of an internationally wrongful act of a state is that it
constitutes a breach of an international obligation of that state.

A breach of an

international obligation occurs, according to Article 12 of the Articles on State
Responsibility, “when an act of that state is not in conformity with what is required of it
by that obligation, regardless of its origin and character.”108 The occurrence of such a
breach depends on the terms of the obligation, especially its interpretation, object and
purpose and application, and also on the factual situation.109 The phrase – what is
required of it by that obligation – is interpreted to include both acts and/or omissions.110
103
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Further, the phrase – regardless of its origin – is interpreted to include all obligations of
states whether established by, inter alia, treaties, customary international law or general
principles of international law.111 Article 12, in its description of the existence of a
breach of an international obligation, is thus intended to be “comprehensive in scope,
general in character and flexible in its application.”112

The following discussion focuses on the obligations of states under international human
rights law, in particular the right to life and right to health, and explores the possibility of
a breach of such obligations through the acts of global health public-private partnerships.

5.2.1. Obligations of States under International Human Rights Law

Generally, the obligations of states under international law are found by looking to the
sources of international law set out in Article 38 of the Statute of the International Court
of Justice.113 States are, according to this article, obliged to comply with treaties to which
they are a party, customary international law, general principles of law and judicial
decisions where they are a party to the dispute.114

This, of course, includes any obligations under international human rights law arising
from these sources of international law. Of particular concern in the context of global
health public-private partnerships are the obligations of states arising in relation to the
right to life and the right to health. Other human rights may also need to be considered
when trying to determine the ambit of the obligations of states, as partners of global
health public-private partnerships, including, among others, the right to nondiscrimination, right to equality, right to be free from inhuman and degrading treatment,
right to privacy, right to access to information, right to freedom of association, assembly
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and movement, right to food, right to housing, right to work and right to education.115
The right to life and the right to health are, however, the focus of this chapter because
these human rights are central to the work of global health public-private partnerships.

5.2.1.1. Right to Life

The right to life is generally considered one of the most fundamental of all human rights.
It is essential for the exercise of all other human rights; if it is not realized then all other
human rights lack meaning.116 Further, no derogation is permitted from the right to life
in times of public emergency.117 It is not, however, an absolute right in that deprivation
of life may be legitimate in the case of the death penalty, death caused by national
security forces and death during armed conflict.118

5.2.1.1.1. Treaty Law
The right to life is set out in international and regional human rights treaties. Article 6 of
the International Covenant on Civil and Political Rights (ICCPR), with 167 state
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parties,119 holds that “[e]very human being has the inherent right to life. This right shall
be protected by law. No one shall be arbitrarily deprived of his life.”120 The right to life
is also set out in regional human rights treaties including the African Charter on Human
and Peoples’ Rights,121 the American Convention on Human Rights122 and the European
Convention on Human Rights.123

The right to life was, at one time, interpreted as solely protecting against arbitrary
killing.124 The interpretation of the right to life is, however, expanding to include more
than just protection against arbitrary killing. The right to life is no longer seen in a
restrictive light.125 It requires that states adopt not only negative measures but also
positive measures.126 Positive measures of interest in this research include, for example,
measures to reduce infant mortality and to increase life expectancy, especially in relation
to malnutrition and epidemics.127 The right to life is then seen in a socio-economic
light.128
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Several cases provide support for this “evolutionary interpretation of the right to life.”129
In Association X v. the United Kingdom,130 a group of parents brought a claim to the
European Commission of Human Rights on behalf of their children who suffered severe
and lasting damage or died from vaccinations administered by the government. It was
alleged that the government organized campaigns for vaccination without informing of
the associated risks. The European Commission of Human Rights stated that the phrase –
everyone’s right to life shall be protected by law – means that states must not only refrain
from taking a life but must also take steps to safeguard life.131 In this case, however, no
such breach of the right to life was found as the government’s system of control and
supervision was determined to be sufficient. This system of control and supervision
included: a Joint Committee on Vaccination and Immunization consisting of experts who
advise Health Ministers before a particular program is introduced; directions that all
doctors administering a vaccination or immunization assess the position of each patient,
check for contra-indications and report adverse reactions; distribution of literature to
doctors involved in vaccination or immunization programs informing them of medical
risks and contra-indications; review of schemes in operation; control over the
manufacture and distribution of vaccinations or immunizations through licensing; and the
establishment by the Committee on Safety of Medicines of an Adverse Reasons SubCommittee in order to advise on the collection and evaluation of reports on adverse
reasons.132
In Case of the Yakye Aka Indigenous Community v. Paraguay,133 the state denying
property rights to the members of the Yakye Aka Indigenous Community resulted in
them living in destitute conditions in terms of food, water, housing and health care.134
The IACtHR stated that the right to life includes the right not to be arbitrarily deprived of
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life but also the right that conditions providing access to a “decent existence” not be
impeded or obstructed.135

The poor living situation of the Yakye Axa Indigenous

Community was recognized by the President of the Republic of Paraguay who declared a
state of emergency and ordered that food, medical care and educational materials be
provided to the families of this community.136 The state provided these items but it was
not considered a sufficient or adequate response.137 The IACtHR thus found a breach of
the right to life of the members of the Yakye Axa Indigenous Community by the state for
failing to take necessary measures regarding conditions that influenced the possibility of
having a “decent life”.138
Later, in Case of the Sawhoyamaxa Indigenous Community v. Paraguay,139 based on
facts similar to the preceding case, the IACtHR held that states must enable access to
conditions that guarantee a “decent life”.140 In this case, the IACtHR found the state had
breached the right to life of the members of the Sawhoyamaxa Indigenous Community
because it had not adopted the positive measures that could, reasonably, be expected to
protect the right to life.141 The state, in order to protect the right to life, had to adopt
measures to move the members of this community from the roadside and, in the
meantime, adopt measures to reduce the risk to life the members of this community were
facing.142 The IACtHR held that the state had not adopted the necessary measures. The
IACtHR further held that even though legislation in Paraguay gives indigenous peoples
the right to receive free medical care in public health centers, legislation alone is not
enough. Further governmental conduct that ensures the free and full exercise of human
rights is needed.

The President of the Republic of Paraguay declared a state of

emergency and ordered that food, medical care and educational materials be distributed
but the compliance with this order was considered neither sufficient nor adequate.143
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In E.H.P. v. Canada,144 a communication was submitted to the HRC arguing that the
disposal of nuclear waste in dump sites in Port Hope threatened the life of present and
future generations of Port Hope. This was argued to be due to the exposure to radioactivity which is known to cause cancer and genetic defects.145 The communication was
held to be inadmissible as domestic remedies were not exhausted146 but the HRC did
observe that the communication “raise[d] serious issues, with regard to the obligation of
States parties to protect human life (article 6(1)).”147

The above case law and communication provide support for the evolutionary
interpretation of the right to life under treaty law. It shows that the right to life is able to
extend not only to protecting against arbitrary killing but further to providing positive
measures that safeguard life. It is conceded that finding a breach of this understanding of
the right to life may be a challenge148 but as the case law and communication indicate,
this may one day change. Thus, if a state fails to take sufficient or adequate measures,
including not only the enactment of legislation but also further action on the part of the
government, in order to protect the right to life as herein described then a breach of the
right to life by the state may be found.

5.2.1.1.2. Customary International Law
144
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Another possible source of obligations, in relation to the right to life, is customary
international law. In order for this source to hold sway, it must be determined whether
the right to life is, in fact, a norm of customary international law. This is determined by
locating consistent state practice and opinio juris.149 Proof of state practice and opinio
juris, in relation to human rights, may be found by looking to diplomatic correspondence;
opinions and policy statements of governments; press releases; statements made by
governments at international conferences and meetings of international organizations;
resolutions of the General Assembly of the United Nations; the acceptance of and
adherence to human rights treaties and the Universal Declaration of Human Rights;150
domestic legislation; judicial decisions of domestic courts; states’ reports to treaty bodies
of the United Nations; the Human Rights Council Universal Periodic Review process and
the work of domestic human rights organizations.151 It is, not surprisingly, difficult to
discern when, precisely, a norm has crystallized into customary international law.152 A
thorough inquiry into the customary international law status of the right to life is
therefore not feasible to include here however a few short remarks must be made.
The right to life is often said to have customary status under international law.153 This,
however, tends to be where the right to life is interpreted as protecting against arbitrary
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killing. There is a growing consensus, however, that the right to life protects against
more than arbitrary killing. It has been stated that too often the right to life has received a
narrow interpretation and that it not only requires that states adopt negative measures but
also requires that states adopt positive measures, for example to reduce infant mortality
and to increase life expectancy, especially in relation to malnutrition and epidemics.154
Arguing that this interpretation of the right to life has status under customary
international law, however, has its challenges. Interpreting the right to life as including
positive measures means that the door is likely left open for states to decide how to
implement these positive measures.155

If states are given such leeway then it may

become difficult to locate the consistent state practice and opinio juris needed for the
formation of customary international law. This is not to say that customary international
law will not move, or is not already moving, in this direction. However, given that the
right to life is relatively recently being interpreted as extending to positive measures, the
requisite state practice and opinio juris do not yet exist.

5.2.1.2. Right to Health

The right to health is considered a fundamental right that is to be enjoyed without
distinction in relation to race, religion, political belief or economic or social condition.156
It is also often seen as indispensable to the exercise of other human rights.157
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5.2.1.2.1. Treaty Law

The right to health has been iterated in varying forms in international and regional human
rights treaties. In the International Covenant on Economic, Social and Cultural Rights
(ICESCR), with 160 state parties,158 Article 12 “recognizes the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health.”159 Other
international human rights treaties referencing the right to health include: the
International Convention on the Elimination of All Forms of Racial Discrimination;160
the Convention on the Elimination of Discrimination Against Women;161 the Convention
on the Rights of the Child;162 the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families;163 and the Convention on the
Rights of Persons with Disabilities.164

Regional human rights treaties also contain

provisions focusing on the right to health, among them are the African Charter on Human
and Peoples’ Rights,165 the Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador)166
and the European Social Charter.167
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The scope of and obligations arising from the right to health were explicated, in 2000, by
the Committee on Economic, Social and Cultural Rights (the Committee) in its General
Comment 14 (GC 14).168

GC 14 is the authoritative interpretation on the right to

health,169 as set out in Article 12 of the ICESCR, and is the focus of the following
discussion on the scope of and obligations arising from the right to health.

The ICESCR did not adopt the definition of health set out in the Constitution of the
World Health Organization – “a state of complete physical, mental and social well-being
and not merely the absence of disease or infirmity.”170 This definition is seen as overly
broad and, consequently, makes the meaning of the right to health ambiguous.171 Instead,
the ICESCR recognizes the right to “the enjoyment of the highest attainable standard of
physical and mental health.”172 The right to health, in the words of the Committee, must
be understood as the right to enjoy the facilities, goods, services and conditions needed to
realize the highest attainable standard of health.173 It further includes the “underlying
determinants” of health,174 or in other words, the range of factors that promote conditions
to lead a healthy life, such as safe and potable water, sanitation, food, housing, healthy
occupational and environmental conditions, health-related education and information and
participation in health-related decision-making at the community, national and
international levels.175 The ICESCR also expressly mentions goals of reducing stillbirthrate and infant mortality and providing for the healthy development of children;
improving environmental and industrial hygiene; preventing, treating and controlling
epidemic, endemic, occupational and other diseases; and creating conditions in order to
ensure the sick receive medical attention.176
168
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The obligation to implement the right to health is to be achieved progressively in light of
available resources. Article 2(1) of the ICESCR sets out that states are to “undertake[ ] to
take steps … to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant.”177
‘Available resources’ is a yardstick used to help in distinguishing between unwilling
states and unable states. A state that is unwilling to use its available resources to realize
the right to health is in breach of its obligations. A state that is unable to use its available
resources to realize the right to health must prove that even though it has not met its
obligations, it has made every effort to use the resources at its disposal to meet its
obligations.178 ‘Achieving progressively’ has been interpreted to mean an obligation to
move fervently and productively towards full realization of the rights.179 The ICESCR,
however, also imposes obligations that are of immediate effect. Examples of obligations
that are of immediate effect are the obligation to exercise the right to health without
discrimination,180 the obligation to take deliberate, concrete and targeted steps towards
the full realization of the right to health181 and the obligation to comply with certain core
obligations of the right to health.182
Obligations are separated into three general categories: the obligation to respect, the
obligation to protect and the obligation to fulfill.183 Firstly, the obligation to respect
177
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requires states to avoid interfering directly or indirectly with the realization of the right to
health.184 This obligation to respect is breached if a state, through its actions, policies or
laws, contravenes the standards set out in relation to the right to health resulting in injury
or death.185 Secondly, the obligation to protect requires states to take measures that
prevent third parties from interfering with the right to health.186 This obligation to protect
is breached if a state fails to take the necessary measures in order to safeguard persons
within its jurisdiction from infringements of the right to health by third parties.187
Finally, the obligation to fulfill requires states to adopt legal, administrative, budgetary,
promotional and other appropriate measures in order to realize the right to health.188 This
obligation to fulfill is breached if a state fails to take the steps needed to ensure the
realization of the right to health.189

In addition, states have an obligation to the international community more generally. It is
recommended that states cooperate on a global scale in order to fully realize the right to
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health.190 Further, developed states are seen as having an onus to assist developing states
in this regard.191

States must also comply with certain core obligations. Core obligations of a right are
those obligations which are essential to the right. It constitutes the minimal level of
obligations of the right that must be observed, otherwise a breach will be found.192 In GC
14, the Committee set out the core obligations of the right to health as follows: to ensure
the right of access to health facilities, goods and services on a non-discriminatory basis;
to ensure access to the minimum essential food that is nutritionally adequate and safe; to
ensure access to basic shelter, housing and sanitation, and an adequate supply of safe and
potable water; to provide essential drugs; to ensure equitable distribution of all health
facilities, goods and services; and to adopt and implement a national public health
strategy and plan of action.193 Failure by a state to meet any of these core obligations
results in a breach of the right to health.
The Committee also set out obligations it considers of “comparable priority”: to ensure
reproductive, maternal and child health care; to provide immunization against major
infectious diseases; to take measures to prevent, treat and control epidemic and endemic
diseases; to provide education and access to information concerning health problems; and
to provide appropriate training for health personnel.194 It is not explained what precisely
the Committee intended by using the phrase comparable priority. It probably did not
intend to equate these obligations with core obligations otherwise the creation of two
separate categories would be meaningless. It is probable, however, that it intended to
highlight the importance of these obligations by placing them on a rank just below core
obligations. Failure by a state to meet any of these obligations of comparable priority
also results in a breach of the right to health.
190

ibid para 38
ibid para 40. See ibid para 39
192
See Phillip Alston, ‘Out of the Abyss: The Challenges Confronting the New U.N. Committee on
Economic, Social and Cultural Rights’ (1987) 9 Human Rights Quarterly 332, 353; Committee on
Economic, Social and Cultural Rights ‘General Comment No. 3 The nature of States parties obligations’
(1990) para 10; Toebes (n 182) 276
193
General Comment 14 (n 115) para 43
194
ibid para 44
191

160

5.2.1.2.2. Customary International Law

Aside from treaties, another possible source of obligations for the right to health is
customary international law. It must, however, be determined whether the right to health
is, indeed, a norm of customary international law. This involves locating consistent state
practice and opinio juris.195 It is, however, difficult to determine when a norm has
developed into customary international law.196

As with the right to life, a detailed

exploration into the customary international law status of the right to health is too
cumbersome a task to undertake here however a few brief comments must be made.

The status of the right to health as a norm of customary international law is questionable.
There are scholars who argue that the right to health is developing, or has already
developed, into a norm of customary international law.197 The right to health is, however,
generally seen as being amorphous in its standards thereby obstructing the consistent
state practice and opinio juris necessary for the creation of customary international law.
This does not preclude the possibility of the right to health developing into a norm of
customary international law in the future, and there are signs of this development in
relation to certain aspects of the right to health, but the consensus is that this day has not
yet arrived.198
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After having set out the obligations of states in relation to the right to life and right to
health, the possibility of a breach of such obligations by states, either through the acts of
global health public-private partnerships or through the failure to exercise due diligence
in relation to the acts of these partnerships, now needs to be explored.

5.2.2. Possibility of a Breach

States, through global health public-private partnerships, such as RBM, Stop TB, GAVI
and the Global Fund, are meeting the obligations arising from the right to life and the
right to health.

These partnerships are thus having a favorable impact but these

partnerships are also capable of having an adverse impact. A breach of an international
obligation by these partnerships has not yet been recorded however the possibility of such
a breach is real. It is useful here to draw an analogy between these partnerships and
international organizations. International organizations in their beginning years were
seen as incapable of doing harm.199 Capability to do harm was however foreseen by
Clyde Eagleton, in 1950, who wrote on the responsibility of the United Nations under
international law even though no breach of an international obligation by the United
Nations had been recorded necessitating recourse to responsibility under international
law. His idea was that as powers were being readily transferred to the United Nations,
the United Nations was becoming increasingly capable of doing harm and therefore
responsibility under international law needed to be addressed. In the absence of recorded
breaches of international obligations, he suggested scenarios where the United Nations
might be found in breach of international obligations and then proceeded to address
responsibility under international law.200 The same reasoning may be applied, admittedly
to a different degree, to global health public-private partnerships.

Partnerships are

changing the face of global health and the lives of millions. But as partnerships regulate
199
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matters of global health, these partnerships become increasingly capable of doing harm201
and therefore responsibility under international law needs to be addressed. A couple of
scenarios help in illustrating how a breach of an international obligation might arise
through the acts of global health public-private partnerships.

RBM procures the supply of long-lasting insecticidal mosquito nets to protect against
malaria.202 Stop TB reached an agreement with Bayer HealthCare in August 2011 to
supply Stop TB’s Global Drug Facility with 620,000 tablets of the antibiotic
moxifloxacin to be provided to China’s national tuberculosis program.203

GAVI

announced in October 2011 that Ethiopia will join fifteen other states 204 in introducing a
vaccine against pneumococcal disease through an innovative finance mechanism –
Advance Market Commitment (AMC)205 – overseen by GAVI.206 The Global Fund, in
July 2010, finalized agreements with six manufacturers, Ajanta Pharma, Cipla, Guilin,
Ipca, Novartis and Sanofi-aventis, to provide malaria drugs at an affordable price in eight
countries in Sub-Saharan Africa and Asia.207
201
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Notwithstanding precautionary measures, a possibility exists that the long-lasting
insecticidal mosquito nets procured by RBM or the moxifloxacin tablets provided by
Stop TB’s Global Drug Facility or the introduction of pneumococcal vaccines overseen
by GAVI or the malaria drugs provided through the Global Fund are unsafe and, as a
result, damaging to the life and health of a population, thereby infringing on the right to
life and/or the right to health.

A breach of an international obligation in relation to the acts of global health publicprivate partnerships is thus a real possibility and accordingly, the second element of an
internationally wrongful act of a state – a breach – has, in theory, been met.

5.3. A PLURALITY OF RESPONSIBLE STATES
The language used throughout this chapter – referring to states – presumes the possibility
of finding more than one state responsible in the instance there is a breach of an
obligation under international law.

Mention must therefore briefly be made to the

possible situation of a plurality of responsible states for an internationally wrongful act in
relation to the conduct of global health public-private partnerships.

Scant reference is made to the possibility of a plurality of responsible states in the
Articles on State Responsibility however Articles 1 and 47, and related commentary, do
suggest such a possibility. Article 1 states that “[e]very internationally wrongful act of a
State entails the international responsibility of that State.”208 The related commentary
states that this does not, however, preclude the responsibility of other states for the same
wrongful act or resulting injury.209 Article 47 deals with invocation and a plurality of
responsible states. It states that “[w]here several States are responsible for the same
Vinand M Nantulya and Jon Lidén, ‘Response to accusations of medical malpractice by WHO and the
Global Fund’ (31 January 2004) 363 The Lancet 397))
208
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209
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internationally wrongful act, the responsibility of each State may be invoked in relation to
that act.”210 This implies the possibility of a plurality of responsible states and the related
commentary confirms this implication.

It states that it is possible that an act is

attributable to more than one state and thus possible that more than one state is
responsible for the act. It further states, as a general principle, that where more than one
state is responsible for an act, each state is separately responsible for the conduct that is
attributable to it and responsibility is not reduced because other states are also found
responsible.211 This article, although relating to invocation, is regularly cited in support
of the possibility of a plurality of responsible states.212

The notion that a state is responsible for conduct attributed to it, regardless of the fact that
another state is also attributed and responsible for the same conduct, is supported by the
decision of the ICJ in Case Concerning Certain Phosphate Lands in Nauru (Nauru v.
Australia).213 In this case, Nauru instigated proceedings against Australia in relation to
the rehabilitation of certain phosphate lands in Nauru before its independence.214
Australia argued that the claim was not against Australia but against the Administering
Authority in relation to Nauru, comprised of Australia, New Zealand and the United
Kingdom, and therefore, the claim could only be brought against the three states together
and not against one of them alone.215 The ICJ held that no reason had been provided as
to why a claim brought against only Australia should be declared inadmissible merely
210
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because the claim raised issues regarding the administration of Nauru, which was
administered by not only Australia but also New Zealand and the United Kingdom.
Australia had obligations under the Trusteeship Agreement and there was nothing in this
agreement prohibiting a consideration of a claim that a breach of these obligations by
Australia had occurred.216 Judge Shahabuddeen, in a separate opinion, held that the
obligations of the three states – Australia, New Zealand and the United Kingdom –, under
the Trusteeship Agreement, were “joint and several.”217 Australia could thus be held
responsible for conduct, regardless of the fact that New Zealand and the United Kingdom
might also be held responsible for the same conduct. A plurality of responsible states –
here, Australia, New Zealand and the United Kingdom – was thus seen as a possibility.218

An example of such a situation arising in the context of global health public-private
partnerships would be a partnership providing medication to a population for the
treatment of an infectious disease that is damaging to the life and health of the
population. This conduct might be attributable to more than one state that financed the
medication and/or more than one state that decided to provide the medication. It is thus
conceivable that more than one state is then responsible for the conduct.

The above-described situation involves a plurality of responsible states in relation to the
same internationally wrongful act. But what of the situation of a plurality of responsible
states causing the same damage through separate internationally wrongful acts? In this
situation, the commentary holds that the responsibility of each state is to be determined
independently.219 In the Corfu Channel case,220 the United Kingdom brought a claim
against Albania for its failure to warn of mines it knew, or should have known, were in
the Corfu Channel that resulted in damage to ships and also death and personal
216
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injuries.221 Albania was solely named in the claim however in the proceedings it was also
alleged that the mines were laid by Yugoslav warships.222 This allegation did not,
however, affect the responsibility of Albania, even though this meant that the damage
was potentially the result of the separate internationally wrongful act of Yugoslavia as
well.223 In Case of Ilaşcu and Others v. Moldova and Russia,224 four Moldovan nationals
brought an application to the ECtHR against Moldova and Russia concerning acts
committed by the authorities of the Moldavian Republic of Transdniestria (MRT), a
region in Moldova which proclaimed independence but is not recognized by the
international community. It was asserted by the applicants that Moldova was responsible
for not putting an end to breaches of human rights by the MRT and that Russia was
responsible for breaches of human rights by the MRT since the MRT was under the de
facto control of Russia.225

The ECtHR found Moldova and Russia responsible for

causing the same damage through separate internationally wrongful acts.226 A more
recent case of the ECtHR – Case of M.S.S. v Belgium and Greece227 – involved an
application brought against Belgium and Greece by an Afghan national for his expulsion
by Belgium to Greece and the treatment he then received in Greece. 228 The ECtHR held
Belgium and Greece were responsible, through separate internationally wrongful acts, for
causing the same damage.229 As the case law demonstrates, a plurality of responsible
states may therefore arise when separate internationally wrongful acts cause the same
damage, with the responsibility of each state determined independently.230
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An example of such a situation arising in the context of global health public-private
partnerships, using the same scenario as above, would be a partnership providing
medication to a population for the treatment of an infectious disease that is damaging to
the life and health of the population. States that financed the medication and/or decided
to provide the medication might be responsible for the damage while the state to whom
the medication was provided might also be responsible, through a failure to exercise due
diligence, for the same damage.

5.4. CONCLUDING REMARKS
As regulation over global health is increasingly being undertaken by entities other than
states, such as public-private partnerships, concerns of responsibility under international
law are arising. In order to address these concerns, the foregoing analysis suggested
relying on rules of state responsibility under international law. But are the lex lata rules
of state responsibility under international law capable of adequately addressing this shift
in regulation of global health from states to other entities such as public-private
partnerships?

This chapter suggested attributing the acts of global health public-private partnerships to
states, as integral partners in such partnerships, by relying on the following articles of the
Articles on State Responsibility: Article 5 (conduct of persons or entities exercising
elements of governmental authority), Article 7 (excess of authority or contravention of
instructions), Article 8 (conduct directed or controlled by a State) and/or Article 9
(conduct carried out in the absence or default of the official authorities). Applying these
articles to these partnerships is, however, not routine. It would require these articles to be
applied in ways not foreshadowed. But, in order to address concerns of responsibility
under international law in relation to the acts of global health public-private partnerships,
such application must be given consideration.
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This chapter also suggested holding states responsible under international law for a
failure to exercise due diligence in relation to the acts of global health public-private
partnerships.

States are under an obligation to prevent, investigate, punish and

compensate when a human right under international law has been breached by a
partnership within its territory or jurisdiction. States are not, however, responsible for
every breach of a human right under international law by a partnership within its territory
or jurisdiction. Consideration must be had to the circumstances of the case and the
knowledge, based on reasonableness, of the involved state. The avenue of due diligence
is, nevertheless, more easily applied than the above-described avenues of attribution as
due diligence is the commonly accepted way for a state to deal with persons or entities
operating within its territory or jurisdiction.
A breach of an international obligation of a state – the other element, in addition to
attribution, of an internationally wrongful act of a state – was subsequently explored,
focusing in particular on the right to life and the right to health. It examined both treaty
law and customary international law and investigated the scope of these human rights as
relevant to the context of global health public-private partnerships. It finally concluded
by illustrating the possibility of a breach of obligations arising under the right to life and
the right to health by states through the acts of these partnerships or through the failure to
exercise due diligence in relation to the acts of these partnerships.

Finally, this chapter suggested the possibility of finding more than one state responsible
in the instance there is a breach of an obligation under international law in relation to the
acts of global health public-private partnerships. It was concluded that the conduct of a
partnership could be attributed to more than one state and thus that more than one state
could be held responsible for this conduct of the partnership. It was also concluded that,
in relation to the conduct of a partnership, more than one state could be attributed and
held responsible for causing the same damage through separate internationally wrongful
acts.
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In sum, given the gap in responsibility under international law in relation to the acts of
partnerships, stemming from the absence of legal personality under international law of
these partnerships, and the immunity certain partnerships have from the jurisdiction of
domestic courts, one must be willing to step outside the box and explore other avenues in
order to deal with concerns of responsibility with respect to the acts of partnerships. The
avenues suggested in this chapter focused on holding states, as partners of partnerships,
responsible under international law in relation to the acts of partnerships.

Another

possibility might be to hold international organizations, as partners and/or hosts of
partnerships, responsible under international law in relation to the acts of partnerships
and this possibility will be explored in the next chapter.
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6. RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS
Another way to address the gap in responsibility under international law in regard to the
acts of global health public-private partnerships might be to hold international
organizations responsible under international law in relation to the acts of these
partnerships. International organizations are often uniquely situated as partners and/or
hosts in partnerships. For example, in the case of formal partnerships or alliances, such
as the Roll Back Malaria Partnership (RBM) and the Stop TB Partnership (Stop TB),
international organizations serve as partners and hosts of the partnership and in the case
of separate organizations, such as the GAVI Alliance (GAVI) and the Global Fund to
Fight AIDS, Tuberculosis and Malaria (the Global Fund), international organizations
serve as partners of the partnership. International organizations, as partners and/or hosts,
are thereby enabling public-private partnerships to manage those activities which
normally fall within the realm of international organizations. If a partnership infringes on
the right to life and/or the right to health of a population, could the international
organizations involved justifiably disassociate themselves from responsibility under
international law?

The suggestion made in this chapter is to close the gap in

responsibility in regard to the acts of global health public-private partnerships by holding
international organizations, as partners and/or hosts, responsible under international law
in relation to the acts of these partnerships.
Reading literature from sixty years ago, one can find writings of a scholar – Clyde
Eagleton – who predicted the possible need to hold international organizations
responsible for their acts.1 Such a prediction was striking as it departed from a statecentric perspective which saw responsibility as a concern only between and amongst
states. This prediction was supported by the recognition of international organizations as
legal persons under international law, joining a once exclusive group comprised of states.
It thus became less and less far-fetched to imagine holding international organizations, as

1

See Clyde Eagleton, ‘International Organization and the Law of Responsibility’ (1950) I Recueil Des
Cours 319, 323
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legal persons regulating matters concerning the public, responsible under international
law.

Ideas about the responsibility of international organizations grew initially from ideas
about state responsibility.

Eagleton suggested the translation of notions of state

responsibility to the responsibility of international organizations. State responsibility, he
wrote in 1928, is “simply the principle which establishes an obligation to make good any
violation of international law producing injury committed by the respondent state.”2
Later, in 1950, he wrote that “[t]hough it has been stated only in terms of states, this law
is properly applicable to all international legal persons.”3 It is now generally conceded
that the responsibility of international organizations has developed as customary
international law.4 The move to set out these rules more concretely came later through
the International Law Commission’s (ILC) Articles on the Responsibility of International
Organizations.5
In 2002, a Special Rapporteur – Giorgio Gaja – was assigned by the ILC to the topic of
the responsibility of international organizations.6 A series of reports on this topic have
since been published by the ILC, in consultation with governments and international
organizations.

In 2011, the ILC adopted the Draft articles on the responsibility of

international organizations and submitted them to the General Assembly to be taken note
of and annexed to a resolution.

On 9 December 2011, the General Assembly, in

Resolution 66/100, took note of the Articles on the Responsibility of International
Organizations, annexed them to the resolution and commended them to the attention of
2

Clyde Eagleton, The Responsibility of States in International Law (The New York University Press 1928)
22
3
Eagleton, International Organization (n 1) 324
4
International Law Association, Berlin Conference (2004), ‘Accountability of International Organizations’
(2004) 1 International Organizations Law Review 221, 254
5
Articles on the Responsibility of International Organizations, UNGA Res 66/100, Annex (27 Feb 2012)
(Articles on the Responsibility of International Organizations or ARIO). See Alain Pellet, Syllabuses on
Topics Recommended for Inclusion in the Long-Term Programme of the Work of the Commission –
Responsibility of International Organizations, Report of the International Law Commission on the work of
its fifty-second session, 1 May – 9 June and 10 July – 18 August 2000, Official Records of the General
Assembly,
Fifty-fifth
session,
Supplement
No
10,
Annex
135
<http://untreaty.un.org/ilc/reports/2000/repfra.htm> accessed 6 June 2012
6
Summary record of the 2717th meeting, A/CN.4/SR.2717, 8 May 2002 para 41
<http://untreaty.un.org/ilc/documentation/english/a_cn4_sr2717.pdf> accessed 6 June 2012
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governments and international organizations.7 The Articles on the Responsibility of
International Organizations are apt to become the leading source determining the
responsibility of international organizations under international law.8

Several other approaches have been taken or are now being taken, or at least explored, to
deal with the increasing power exercised by international organizations. Among them are
the International Law Association’s work on the accountability of international
organizations,9 New York University’s work on global administrative law10 and the Max

7

ILC,
Responsibility
of
international
organizations
–
Analytical
Guide
<http://untreaty.un.org/ilc/guide/9_11.htm> accessed 6 June 2012
8
The Articles on the Responsibility of International Organizations are modeled on the Articles on State
Responsibility. See ILC, ‘Report of the International Law Commission on the Work of its 54th session’ (29
April - 7 June and 22 July - 16 August 2002) General Assembly Official Records 57 th session Supplement
No 10 (A/57/10) 232; Giorgio Gaja, Special Rapporteur on the Responsibility of International
Organizations, First report on the responsibility of international organizations, International Law
Commission (26 March 2003) UN Doc A/CN.4/532 para 11; Niels M. Blokker, ‘Preparing articles on
responsibility of international organizations: Does the International Law Commission take international
organizations seriously? A mid-term review’ in Jan Klabbers and Åsa Wallendahl (eds), Research
Handbook on the Law of International Organizations (Edward Elgar 2011) 313. A critique of this and
other aspects of the Articles on the Responsibility of International Organizations can be found in José
Alvarez, ‘International Organizations: Accountability or Responsibility?’ Canadian Council of
International Law, 35th Annual Conference on Responsibility of Individuals, States and Organizations, 27
October 2006 <http://www.asil.org/aboutasil/documents/CCILspeech061102.pdf> accessed 6 June 2012;
José Alvarez, ‘My Summer Vacation (Part IV): Misadventures in Subjecthood’ Opinio Juris, 29 September
2010
<http://opiniojuris.org/2010/09/29/my-summer-vacation-part-iv-misadventures-in-subjecthood/>
accessed 6 June 2012; Comments and observations of the Office of Legal Affairs on the draft Articles on
Responsibility of International Organizations, adopted by the International Law Commission on first
reading in 2009, February 2011 <http://www.globalgovernancewatch.org/docLib/20110316_GGWUN_Comments.pdf> accessed 6 June 2012; Kristen E. Boon, ‘New Directions in Responsibility: Assessing
the International Law Commission’s Draft Articles on the Responsibility of International Organizations’
(2011) 37 The Yale Journal of International Law Online 1, 8-9 <http://www.yjil.org/docs/pub/o-37-boonnew-directions-in-responsibility.pdf> accessed 6 June 2012
9
International Law Association, New Delhi Conference (2002), Committee on Accountability of
International Organizations, ‘Third Report Consolidated, Revised and Enlarged Version of Recommended
Rules and Practices (“RRP-S”)’ (2002) 1 <http://www.ila-hq.org/en/committees/index.cfm/cid/9> accessed
6 June 2012. See Resolution No 1/2004, Accountability of International Organisations, 16-21 August 2004
<http://www.ila-hq.org/en/committees/index.cfm/cid/9> accessed 6 June 2012 recommending that
the Committee on the Accountability of International Organisations, having achieved its mandate,
be dissolved, without prejudice to whatever other arrangements the Executive Council sees fit to
make in order to follow, and contribute to, the continuing work of the International Law
Commission on the Responsibility of International Organisations.
10
Benedict Kingsbury, Nico Krisch and Richard B. Stewart, ‘The Emergence of Global Administrative
Law’ (2005) 68 Law and Contemporary Problems 15; Nico Krisch and Benedict Kingsbury, ‘Introduction:
Global Governance and Global Administrative Law in the International Legal Order’ (2006) 17(1) The
European Journal of International Law 1; Gian Luca Burci, ‘Public/Private Partnerships in the Public
Health Sector’ (2009) 6 International Organizations Law Review 359
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Planck Institute’s work on the public law approach.11

These approaches will not,

however, be delved into here. Accountability is seen as imprecise and broad, involving
not merely legal mechanisms but also political, administrative and informal non-legal
mechanisms.12 And global administrative law and the public law approach, even though
legal, are still developing and not yet authoritative. The responsibility of international
organizations under international law, on the other hand, is a more clearly defined and
developed legal approach to deal with the internationally wrongful acts of international
organizations.13 The focus here is therefore on the ILC’s work on the Articles on the
Responsibility of International Organizations in attempting to determine whether
international organizations could be held responsible under international law in relation
to the acts of global health public-private partnerships.

The responsibility of international organizations is based on the same mantra as the
responsibility of states, that being that “[e]very internationally wrongful act … entails …
international responsibility.”14 Further, the elements of an internationally wrongful act of
an international organization are in line with those of a state: attribution to an
international organization under international law and a breach of an international
obligation of that international organization.15

The following sections of this chapter consider these two elements in the context of
global health public-private partnerships, in particular formal partnerships or alliances
11

Armin von Bogdandy, Philipp Dann and Matthias Goldmann, ‘Developing the Publicness of Public
International Law: Towards a Legal Framework for Global Governance Activities’ (2008) 9(11) German
Law Journal 1375
12
August Reinisch, ‘Governance Without Accountability?’ (2001) 44 German Yearbook of International
Law 270, 273-274; August Reinisch, ‘Accountability of International Organizations According to National
Law’ (2005) XXXVI Netherlands Yearbook Of International Law 119, 121-122. See Gerhard Hafner,
‘Accountability of International Organizations – A Critical View’ in Ronald St. John MacDonald and
Douglas M. Johnston (eds), Towards World Constitutionalism (Koninklijke Brill NV 2005) 585, 599; Erika
de Wet, ‘Holding International Institutions Accountable: The Complementary Role of Non-Judicial
Oversight Mechanisms and Judicial Review’ (2008) 9(11) German Law Journal 1987, 1987-1988 (also
found in Armin von Bogdandy, Rüdiger Wolfrum, Jochen von Bernstorff, Philipp Dann and Matthias
Goldmann (eds) The Exercise of Public Authority by International Institutions – Advancing International
Institutional Law (Springer 2010) 855, 855-857)
13
Reinisch, Accountability of International Organizations (n 12) 121. See Hafner (n 12) 601
14
ARIO (n 5) art 3. See Articles on the Responsibility of States for Internationally Wrongful Acts, UNGA
Res 56/83, Annex (28 Jan 2002) art 1 (Articles on State Responsibility or ASR)
15
ARIO (n 5) art 4. See ASR (n 14) art 2
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(RBM and Stop TB) and separate organizations (GAVI and the Global Fund), and an
international organization with which they are associated, the World Health Organization
(WHO). The element of attribution will be discussed first and will focus on partnerships
as agents of international organizations through Article 6 (conduct of organs or agents of
an international organization)16 and Article 8 (excess of authority or contravention of
instructions) of the Articles on the Responsibility of International Organizations. It will
then focus on international organizations failing to exercise due diligence in relation to
the acts of partnerships. The element of breach will be explored second and will consider
the obligations international organizations are bound by under international human rights
law, especially the right to life and right to health, and will further consider the possibility
of a breach of such obligations through the acts of partnerships. Finally, the possibility of
a plurality of responsible international organizations and states with regard to the acts of
partnerships will be analyzed.

6.1. ATTRIBUTION TO INTERNATIONAL ORGANIZATIONS
One of the two elements of an internationally wrongful act of an international
organization is attribution to the international organization under international law.
Attribution to an international organization in relation to the acts of global health publicprivate partnerships might occur by attributing the acts of these partnerships to
international organizations or by attributing to international organizations a failure to
exercise due diligence with respect to the acts of these partnerships.

6.1.1. Responsibility through the Acts of Partnerships

Attributing the acts of global health public-private partnerships to international
organizations is possible if these partnerships are considered to be agents of an
international organization, including if they exceed authority or contravene instructions.
16

See Lisa Clarke, ‘Responsibility of International Organizations under International Law for the Acts of
Global Health Public-Private Partnerships’ (2011) 12(1) Chicago Journal of International Law 55
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These rules of attribution are set out in Article 6 and Article 8 of the Articles on the
Responsibility of International Organizations.

6.1.1.1. Article 6

According to Article 6(1), “[t]he conduct of an organ or agent of an international
organization in the performance of functions of that organ or agent shall be considered an
act of that organization under international law, whatever position the organ or agent
holds in respect of the organization.”17 Article 6(2) further provides that “[r]ules of the
organization apply in the determination of the functions of its organs and agents.”18

The question analyzed in this subsection is whether a global health public-private
partnership – RBM, Stop TB, GAVI or the Global Fund – can be considered an agent of
an international organization – the WHO – such that the conduct of the former can be
considered an act of, or attributed to, the latter under international law.
Agent is defined in Article 2(d) to include “an official or other person or entity, other
than an organ, who is charged by the organization with carrying out, or helping to carry
out, one of its functions, and thus through whom the organization acts.”19 Further,
relying on the commentary on the Articles on State Responsibility that the status of an
organ does not depend on the use of particular terminology in the internal law of the
state,20 the ILC adopts an analogous rationale for the Articles on the Responsibility of
17

ARIO (n 5) art 6(1). See Difference Relating to Immunity from Legal Process of a Special Rapporteur of
the Commission on Human Rights (Advisory Opinion) [1999] ICJ Rep 62 para 66; ILC, Draft articles on
the responsibility of international organizations, with commentaries 2011 (adopted by the International Law
Commission at its sixty-third session, in 2011, and submitted to the General Assembly as part of the
Commission’s report covering the work of that session (A/66/10). The report, which also contains
commentaries to the draft articles (para 88), will appear in Yearbook of the International Law Commission,
2011,
vol
II,
Part
Two)
18
<http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf> accessed 6 June 2012
(Commentaries)
18
ARIO (n 5) art 6(2)
19
ibid art 2(d). See Reparation for Injuries Suffered in the Service of the United Nations (Advisory
Opinion) [1949] ICJ Rep 174, 177; Commentaries (n 17) 18
20
James Crawford, The International Law Commission’s Articles on State Responsibility – Introduction,
Text and Commentaries (CUP 2002) 98
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International Organizations.21 An agent of an international organization may be found
regardless of the label given to it by the international organization. The definition in
Article 2(d) along with the commentary of the ILC on the Articles on the Responsibility
of International Organizations as to the meaning of the term indicates that the formal
status of the person or entity is not determinative; what is determinative is whether the
person or entity has been conferred functions by the international organization.22
Applying this understanding of the term agent to RBM, Stop TB, GAVI and the Global
Fund and an international organization with which they are associated, the WHO,
produces varying results depending on the partnership under scrutiny.
The phrase in the definition of the term agent to consider more closely is – charged by
the organization with carrying out, or helping to carry out, one of its functions.23 The
functions of interest here are those of the WHO and these are set out in Article 2 of the
Constitution of the World Health Organization. Of particular interest in the context of
global health public-private partnerships are the following functions:

(c) to assist Governments, upon request, in strengthening health services;
(d) to furnish appropriate technical assistance and, in emergencies, necessary
aid upon the request or acceptance of Governments; …
(f) to establish and maintain such administrative and technical services as
may be required, including epidemiological and statistical services;
(g) to stimulate and advance work to eradicate epidemic, endemic and other
diseases; …
(j) to promote co-operation among scientific and professional groups which
contribute to the advancement of health; …
(n) to promote and conduct research in the field of health; …
(q) to provide information, counsel and assistance in the field of health.24

21

Commentaries (n 17) 17
ibid 17-18
23
ARIO (n 5) art 2(d) (emphasis added)
24
Constitution of the World Health Organization (adopted 22 July 1946, entered into force 7 April 1948).
(Amendments adopted by the Twenty-sixth, Twenty-ninth, Thirty-ninth and Fifty-first World Health
Assemblies (Resolutions WHA26.37, WHA29.38, WHA39.6 and WHA51.23) entered into force 3
February 1977, 20 January 1984, 11 July 1994 and 15 September 2005 respectively and are incorporated in
the present text.) Basic Documents, Forty-fifth edition, Supplement, October 2006, art 2
<http://www.who.int/governance/eb/who_constitution_en.pdf> accessed 6 June 2012
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It seems that RBM, Stop TB, GAVI and the Global Fund carry out one or more functions
of the WHO, especially strengthening health services in states, providing administrative
and technical support, working towards eradicating diseases, promoting co-operation
among actors focused on health and encouraging and facilitating research in the area of
health.

It next needs to be considered whether the WHO has charged these functions to RBM,
Stop TB, GAVI or the Global Fund and this is determined by looking closely at the
relationship between the WHO and each of these partnerships. Before turning to these
relationships, however, it needs to be considered whether functions must be charged in a
formal sense or whether functions may also be charged on a less formal or de facto basis.
This relates to Article 6(2) – “[r]ules of the organization apply in the determination of the
functions of its organs and agents.”25 This has been interpreted by the ILC to mean that
the functions charged to an agent of an international organization are generally
determined by the rules of the international organization. But, according to the ILC, the
wording used in Article 6(2) is also intended to leave open the possibility that, in
exceptional circumstances, functions may be considered as charged to an agent of an
international organization even if not based on the rules of the international
organization.26 One such other basis, cited by the ILC, is where persons or entities are
acting on the instruction of or under the direction or control of the international
organization.27 It therefore seems plausible that functions may be considered as charged
to an agent of an international organization on a less formal or de facto basis.28

25

ARIO (n 5) art 6(2)
Commentaries (n 17) 19
27
Giorgio Gaja, Special Rapporteur on the Responsibility of International Organizations, Seventh report on
the responsibility of international organizations, International Law Commission (27 March 2009) UN Doc
A/CN.4/610, 8; ibid. See Pierre Klein, ‘The Attribution of Acts to International Organizations’ in James
Crawford, Alain Pellet and Simon Olleson (eds), The Law of International Responsibility (OUP 2010) 297,
298
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See Klein (n 27) 299-300
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In RBM, the WHO is both a partner and the host of the partnership. As a partner, it is a
founding and key partner of the partnership.29 It is a member of the Board providing
guidance on policy in relation to malaria. As the host, it houses the Secretariat and also
provides administrative and fiduciary support and facilities.

The operations of the

Secretariat are carried out in accordance with the rules and regulations of the WHO,
subject to adaptations to meet the specific needs of RBM.30 The Director-General of the
WHO further has the power to refuse to implement a decision of RBM if he/she considers
that the implementation of this decision would be inconsistent with the rules or
regulations of the WHO or could give rise to liability for the WHO. 31 The WHO enters
into contracts, acquires and disposes of property and, if necessary, institutes legal
proceedings for the benefit of RBM.32 The staff of the Secretariat of RBM are staff of the
WHO and also officials of the WHO and the privileges and immunities enjoyed by the
WHO and its staff and officials also apply to the Secretariat staff, funds, properties and
assets of RBM.33

In Stop TB, the WHO is also both a partner and the host of the partnership. As a partner,
it is the founding and a key partner of the partnership. It is a member of the Board
providing guidance on policy in relation to tuberculosis. As the host, it houses the
Secretariat. This means that the Secretariat follows the rules and regulations of the WHO
when managing administrative, financial and human resources matters, subject to
adaptations to meet the specific needs of Stop TB.34 It is not set out whether the
Director-General of the WHO, as with RBM, has the power to refuse to implement a
decision of Stop TB if he/she considers that the implementation of this decision would be
inconsistent with the rules or regulations of the WHO or could give rise to liability for the
WHO; but it is assumed this is the case since Stop TB’s hosting arrangement with the
WHO is similar to RBM’s hosting arrangement with the WHO. The WHO further enters
29

Memorandum of Understanding between the Roll Back Malaria Partnership and the World Health
Organization Concerning Hosting, Secretariat and Administrative Services, 15 December 2006, preamble
<http://www.rollbackmalaria.org/docs/MoU.pdf> accessed 6 June 2012 (RBM MoU)
30
ibid arts 2.1, 2.2, 7
31
ibid art 2.6
32
ibid art 2.1
33
ibid arts 3.2, 3.8
34
About Us <http://www.stoptb.org/about/> accessed 6 June 2012
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into contracts, acquires and disposes of property and, if necessary, institutes legal
proceedings for the benefit of Stop TB.35 The staff of Stop TB are officials of the WHO
and, as such, are accorded the same privileges and immunities.36

The relationships of RBM and Stop TB with the WHO are ones of partnership and
hosting. The WHO is not only a key partner of these partnerships with membership on
the Board and influence through the policies it supports but is also the host of these
partnerships. The hosting relationship means that the WHO houses the Secretariat,
provides rules and regulations, renders administrative and financial support, hires staff,
extends privileges and immunities to such staff, signs legal documents and deals with
other legal matters of these partnerships. It is not easy to tell whether the functions of the
WHO have been charged to RBM and Stop TB in a formal sense. But it is clear that the
WHO is highly integrated in and actively supports, or is passively acquiescence in, the
work of these partnerships in carrying out functions normally seen as functions of the
WHO. The relationships of RBM and Stop TB with the WHO provide compelling
support for the argument that these partnerships are acting on the instructions of or under
the direction or control of the WHO. As a result, the functions of the WHO are, possibly,
being charged in a formal sense but are, at least, being charged on a less formal or de
facto basis to these partnerships.

GAVI and the Global Fund have a different relationship with the WHO. In GAVI, the
WHO is a founding and key partner of the partnership. It is a member, with voting rights,
of the Board and chairs the Board in alternation with the United Nations Children’s Fund
(UNICEF). GAVI also depends on the WHO for technical advice in framing its policies.
Further, the WHO helps states in their application for funds and also in the
implementation and monitoring of immunization activities.37
35

Stop TB Partnership Secretariat, Basic Framework for the Global Partnership to Stop TB, Section III
<http://www.stoptb.org/assets/documents/about/STBBasicFramework.pdf> accessed 6 June 2012
36
Stop TB Partnership, Request for Proposals, Independent Evaluation of the Global Stop TB Partnership,
20 March 2007, 15 <http://www.stoptb.org/assets/documents/news/announcements/RFP20Mar.pdf>
accessed 6 June 2012
37
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In the Global Fund, the WHO is also a key partner of the partnership. It is an ex officio
member, without voting rights, of the Board.38 At its establishment, the Global Fund
signed an Administrative Services Agreement with the WHO whereby the WHO
provided the Secretariat and administrative and financial services for the Global Fund.39
But this Administrative Services Agreement was terminated as of 1 January 2009 and the
Global Fund now manages its own Secretariat and administrative and financial services.40
The Global Fund relies on the WHO for technical expertise to the Secretariat, Country
Coordinating Mechanisms and potential Principal Recipients. The WHO also helps states
to prepare applications for funding and to realize the programs and reach the targets set
out in the funding agreements.41

The relationships of GAVI and the Global Fund with the WHO are ones of partnership.
The WHO is a key partner in both partnerships with membership on the Board and
further influences these partnerships through the policies it supports. The WHO actively
supports, or is passively acquiescence in, the work of these partnerships in carrying out
functions normally seen as functions of the WHO. These functions of the WHO do not
seem to be charged to GAVI or the Global Fund in a formal sense. It may be argued,
however, that GAVI and the Global Fund are acting on the instructions of or under the
direction or control of the WHO and consequently, its functions are being charged to
these partnerships on a less formal or de facto basis.

This look at the relationships between the WHO and each of RBM, Stop TB, GAVI and
the Global Fund helps in deciding whether this international organization has charged its

38
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functions to these partnerships resulting in these partnerships being held to be agents of
this international organization. If such agency is found, it satisfies one element of an
internationally wrongful act of an international organization – attribution to an
international organization under international law. A generalization cannot, however, be
made as each of these partnerships has a different relationship with the WHO. Some
semblance can be found, however, between formal partnerships or alliances, such as
RBM and Stop TB, and between separate organizations, such as GAVI and the Global
Fund. In RBM and Stop TB, the WHO acts as a partner and the host and in GAVI and
the Global Fund, the WHO acts as a partner. The distinction between acting as a partner
and the host versus acting as a partner has consequences for the determination of agency
and, in turn, attribution. A stronger case for agency and, in turn, attribution lies where
the international organization acts as a partner and the host of the partnership as opposed
to where the international organization acts only as a partner of the partnership. But, in
either case, arguments may be made, to varying strengths, that RBM, Stop TB, GAVI and
the Global Fund are agents of the WHO and that the acts of these partnerships may be
attributed to this international organization leaving this international organization
responsible under international law.

6.1.1.2. Article 8

According to Article 8:

The conduct of an organ or agent of an international organization shall be
considered an act of that organization under international law if the organ or agent
acts in an official capacity and within the overall functions of that organization,
even if the conduct exceeds the authority of that organ or agent or contravenes
instructions.42
The possibility of global health public-private partnerships being considered agents of the
WHO was explored previously in the section on Article 6 and thus bears no repeating.
Once this threshold has been met, it may then be necessary to consider attribution to the
42
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WHO in the situation of global health public-private partnerships acting in an official
capacity and within the overall functions of the WHO but exceeding authority or
contravening instructions. Such a scenario is envisioned by Article 8.

Article 8 deals with attribution to an international organization when the conduct of an
agent of the international organization is ultra vires.43

Conduct of an agent of an

international organization is ultra vires if it exceeds authority or contravenes instructions.
Such conduct will however only be attributed to the international organization if it occurs
in an official capacity and within the overall functions of the international organization.
Only official actions (or omissions), as opposed to private actions (or omissions), of an
agent of an international organization can be attributed to the international organization.
A connection is thus needed between the ultra vires conduct of the agent and the
capacities and functions of the agent.44

How does one determine whether an act of an agent of an international organization is in
an official capacity and within the overall functions of the international organization?
The commentary holds that this is determined by the rules of the organization. The rules
of the organization set out the capacities and functions of an agent of an international
organization. The commentary however also mentions exceptional cases when capacities
and functions may be considered as charged to an agent of an international organization
even if not based on the rules of the organization. This occurs when an agent of an
international organization is acting on the instructions, or under the direction or control,
of the organization.45 Capacities and functions of agents of international organizations
are thus determined based on the rules of the organization and/or on the instructions, or
direction or control, of the organization.

If a staff member of a global health public-private partnership distributes a vaccine,
mistakenly, that has not been approved by the WHO and that has adverse effects on a
43
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population then this would be covered by Article 8 since the partnership is acting in an
official capacity and within the overall functions of the WHO,46 even though exceeding
authority or contravening instructions. If, however, a staff member of a global health
public-private partnership uses a vehicle owned by the partnership to drive to a music
concert and causes an accident with another vehicle then this would not be covered by
Article 8 since the partnership is not acting in an official capacity or within the overall
functions of the WHO.

The reason behind Article 8 is that an international organization cannot elude
responsibility for the acts of its agent by stating that the agent, through these acts, was
exceeding authority or contravening instructions as set out in the internal law of the
international organization. Otherwise, an international organization could rely on its
internal law in order to escape attribution and, in turn, responsibility under international
law.47

6.1.2. Responsibility through the Omission of International
Organizations
An international organization is attributed responsibility in relation to not only its actions
but also its omissions.48 An omission includes, by definition, a failure to exercise due
diligence.49

6.1.2.1. Due Diligence

A possibility lies to hold an international organization responsible in relation to the acts
of global health public-private partnerships by arguing that the international organization
has failed to exercise due diligence with respect to the acts of these partnerships. Such a
46
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failure to exercise due diligence constitutes a delict separate from attributing an act of a
partnership to an international organization. An international organization is responsible
for its failure to exercise due diligence in relation to the conduct of the partnership rather
than responsible for the conduct of the partnership. Suggesting that an international
organization has failed to exercise due diligence with respect to the acts of a partnership
can therefore be done in addition to suggesting to attribute the acts of the partnership to
the international organization.

The Articles on the Responsibility of International Organizations do not explicitly
mention the possibility of an international organization failing to exercise due diligence.
Article 4 suggests such a possibility by stating that an internationally wrongful act of an
international organization may consist of an action or omission.50 Also, Article 12(3)
refers to the obligation of an international organization to “prevent a given event” but this
is in the context of deciding when a breach of an obligation occurs and the period of time
over which it extends.51 In spite of the sparse mention of an obligation of due diligence
in the Articles on the Responsibility of International Organizations, such an obligation is
nonetheless generally seen to apply to international organizations.
A couple of international organizations,52 in the deliberations of drafting the Articles on
the Responsibility of International Organizations, were skeptical about whether
international organizations can necessarily take positive action.53 It was argued that
international organizations can only act in accordance with the powers given to them
under their constitutive documents. Can international organizations be held responsible
for failing to take positive action if international organizations in doing so are operating
within the ambit of their allotted powers?54 The ILC responded that this reasoning cannot
50
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exclude the possibility that international organizations have obligations to take positive
action.55 Obligations to take positive action are found in treaties to which international
organizations are a party and possibly under general international law as well.56

In relation to the acts of global health public-private partnerships, if an international
organization has an obligation under international law to take positive action to protect
certain rights and is in a position to protect against a breach of these rights by
partnerships but fails to do so then a breach, in the form of a failure to exercise due
diligence, arises that is attributable to that international organization.
The first element of an internationally wrongful act of an international organization –
attribution – has been met, whether through Article 6 or Article 8 of the Articles on the
Responsibility of International Organizations or through an international organization
failing to exercise due diligence. The second element of an internationally wrongful act
of an international organization – a breach – will now be examined.

6.2. A BREACH OF AN OBLIGATION
The other one of the two elements of an internationally wrongful act of an international
organization is that it constitutes a breach of an international obligation of that
international organization. A breach of an international obligation occurs “when an act of
that international organization is not in conformity with what is required of it by that
obligation, regardless of the origin or character of the obligation concerned.”57

This section begins by setting out the obligations of international organizations under
international human rights law, focusing in particular on the WHO and the rights to life
A/CN.4/553, 3 citing ILC, Comments and observations received from international organizations, 56th
session (n 52)
55
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56
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and health, and subsequently, it considers the possibility of a breach of such obligations
in relation to the acts of global health public-private partnerships.

6.2.1. Obligations of International Organizations under International
Human Rights Law
An international obligation, according to the Articles on the Responsibility of
International Organizations and the commentary of the ILC, may arise under the rules of
the international organization58 and/or under treaties, customary international law or
general principles of international law.59 The ICJ has also opined, in Interpretation of the
Agreement of 25 March 1951 between the WHO and Egypt,60 that “international
organizations are subjects of international law and, as such, are bound by any obligations
incumbent upon them under general rules of international law, under their constitutions
or under international agreements to which they are parties.”61 This opinion is also
widely accepted by scholars.62
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But what specific obligations under international law are international organizations
bound by? In particular, and in relation to the WHO, where do human rights obligations
under international law, such as those arising from the right to life and the right to health,
fit within the schema?

6.2.1.1. Right to Life and Right to Health

The WHO is not a party to treaties protecting the right to life or the right to health and
therefore this possible source of obligations need not be explored. Another possible
source of obligations for the WHO, in relation to the right to life and the right to health, is
customary international law. It must then be determined whether the right to life and/or
the right to health are norms of customary international law. An analysis regarding the
status of the right to life and the right to health under customary international law has
been made in the previous chapter on state responsibility and therefore needs no
repeating.63 A few points will, however, be re-iterated.

It is often difficult to determine when, exactly, a norm has become customary
international law.64 The right to life is frequently said to have customary status under
international law65 but this seems to be where the right to life is interpreted as protecting
63
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against arbitrary killing. The right to life has, however, been recently interpreted as
covering more than negative measures and as also covering positive measures, for
example to reduce infant mortality and to increase life expectancy, especially in relation
to malnutrition and epidemics.66 The state practice and opinio juris needed for the
creation of customary international law in relation to this interpretation, however, do not
yet exist. The right to health also has questionable status under customary international
law.

It is often seen as being indeterminate in its standards thereby impeding the

consistent state practice and opinio juris necessary for the development of customary
international law.67

The more likely source of human rights obligations under international law for the WHO,
at least in relation to the right to life and the right to health, are the rules of the WHO.68
The ILC’s commentary on the Articles on the Responsibility of International
Organizations, however, highlights a debate in relation to the nature of the rules of an
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international organization as obligations under international law. Some argue that the
rules of an international organization form part of international law while others argue
that the rules of an international organization do not form part of international law and
merely form the internal law of the international organization. Another argument is that
certain international organizations are highly integrated and the inclusion of the rules of
these international organizations within the sphere of international law is possible on this
exceptional basis.

And another argument is that certain rules of an international

organization fall within the category of international law while other rules of the
international organization, such as administrative regulations for example, are excluded
from the category of international law.69 The ILC concedes that deciding on the nature of
the rules of an international organization is decisive in determining which obligations an
international organization is bound by for the purposes of responsibility under
international law.70 It continues, however, that it “does not attempt to express a clear-cut
view on the issue.”71 Instead, “[i]t simply intends to say that, to the extent that an
obligation arising from the rules of the organization has to be regarded as an obligation
under international law, the principles expressed in the present article apply.” 72 As a
general rule, therefore, it cannot be stated that a breach of a rule of an international
organization necessarily means that a breach of an obligation of an international
organization under international law has occurred.73

The nature of the rules of an

international organization is rather decided on a case-by-case basis.74

Rules are defined in the Articles on the Responsibility of International Organizations as
“in particular, the constituent instruments, decisions, resolutions and other acts of the
international organization adopted in accordance with those instruments, and established
practice of the organization.”75 The phrase – in particular – was used to leave open the
possibility of rules of an international organization arising from agreements the
international organization concludes with third parties and judicial or arbitral decisions
69
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binding the international organization.76 The phrase – other acts of the organization –
was inserted in order to cover the wide variety of acts international organizations
undertake.77 Finally, the phrase – established practice – recognizes that international
organizations, and the rules governing them, develop over time.78

The rules of the WHO are thus the Constitution of the World Health Organization which
sets out the objective and functions of the WHO; decisions of the WHO, resolutions of
the World Health Assembly and other acts of the WHO adopted in accordance with its
instruments; and the established practice of the WHO. The rules of the WHO, its
objective being the attainment of the highest possible level of health,79 focus on the lives
and health of people. Moreover, by associating itself with global health public-private
partnerships that work towards preventing and treating life-threatening diseases such as
AIDS, tuberculosis and malaria, the WHO is making a commitment, at minimum, to
avoid situations harmful to those people it is trying to help. As the rules of the WHO
bring with them commitments in relation to the lives and health of people, it is reasonable
to regard these as obligations under international law.

As the international obligations of the WHO have been set out, the possibility of a breach
of such international obligations by the WHO through the acts of global health publicprivate partnerships now needs to be considered.

6.2.2. Possibility of a Breach

The WHO, through global health public-private partnerships, such as RBM, Stop TB,
GAVI and the Global Fund, is meeting the obligations arising from the right to life and
the right to health. But in addition to this favorable impact, these partnerships are also
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capable of having an adverse impact. A breach of an international obligation by a global
health public-private partnership has, however, not yet been recorded.

It is useful

therefore to suggest scenarios where a global health public-private partnership might be
found in breach of an international obligation in order to better visualize the possibility of
such a breach and ensuing concerns of responsibility under international law.80 A couple
of scenarios will now be provided, in addition to those provided in the previous chapter,81
in order to further illustrate how a breach of an international obligation might arise
through the acts of global heath public-private partnerships.

RBM procures the supply of insecticides and spraying equipment to protect against
malaria.82 Stop TB reported, in May 2010, that the Global Drug Facility, managed by
Stop TB, will oversee the donation from the Novartis Foundation for Sustainable
Development of 250,000 tuberculosis treatments in Tanzania.83 GAVI, in May 2011,
committed US$100 million to tackle meningitis A with the vaccine MenAfriVac in
Cameroon, Chad and Nigeria.84 The Global Fund, in April 2011, reported progress being
made in providing affordable and effective anti-malaria drugs through a pilot initiative of
the Global Fund – Affordable Medicines Facility – malaria (AMFm) – in Ghana, Kenya,
Madagascar, Niger, Nigeria, Tanzania (including Zanzibar), Uganda and Cambodia.85

It is possible, despite precautions taken, that the insecticides and spraying equipment
procured by RBM or the tuberculosis treatments overseen by Stop TB’s Global Drug
Facility or the MenAfriVac vaccine funded by GAVI or the anti-malaria drugs provided
80
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through the Global Fund’s AMFm are unsafe and, as a result, damaging to the life and
health of a population, thereby infringing on the right to life and/or the right to health.

A breach of an international obligation through the acts of global health public-private
partnerships has therefore been demonstrated to be a real possibility and thus the second
element of an internationally wrongful act of an international organization – a breach –
has, in theory, been met.

6.3. A PLURALITY
AND STATES

OF

RESPONSIBLE INTERNATIONAL ORGANIZATIONS

This chapter has focused on attributing responsibility to an international organization –
the WHO – in relation to the acts of global health public-private partnerships. It is
imaginable, however, that more than one international organization might, at the same
time, be attributed responsibility or that more than one international organization and
more than one state might, at the same time, be attributed responsibility, in relation to the
acts of these partnerships.

This section explores the possibility of a plurality of

responsible international organizations and also a plurality of responsible international
organizations and states.

The Articles on States Responsibility purposively left open the possibility of finding an
international organization responsible under international law or of finding a state
responsible for the conduct of an international organization under international law.
Article 57 states that “[the Articles on State Responsibility] are without prejudice to any
question of the responsibility under international law of an international organization, or
of any State for the conduct of an international organization.”86 The Articles on the
Responsibility of International Organizations are meant to fill the gap that was left by the
Articles on State Responsibility.87 The scope of the Articles on the Responsibility of
International Organizations thus includes the responsibility of an international
86
87
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organization for an internationally wrongful act88 and the responsibility of a state for an
internationally wrongful act in connection with the conduct of an international
organization.89

The possibility of a plurality of responsible international organizations and states for an
internationally wrongful act is not expressly set out in the Articles on the Responsibility
of International Organizations but is alluded to in varying forms in both the articles and
the commentary. A few examples are as follows. Article 3 states: “Every internationally
wrongful act of an international organization entails the international responsibility of
that organization.”90 The commentary on Article 3 then evinces the possibility of the
parallel responsibility of other subjects of international law. It states that an international
organization being responsible for an internationally wrongful act does not exclude the
existence of the parallel responsibility of other subjects of international law for the same
internationally wrongful act.91 The commentary on Part Two, Chapter II – Attribution of
conduct to an international organization – further holds that dual or even multiple
attribution of conduct to international organizations and/or states is possible to envisage,
even though it might not regularly occur in practice.92 Conduct can thus, according to
this commentary, be attributed to more than one international organization and more than
one state at the same time.

Article 48 covers the invocation of responsibility in relation to the responsibility of an
international organization and one or more states or international organizations. It states
that “[w]here an international organization and one or more States or other international
organizations are responsible for the same internationally wrongful act, the responsibility
of each State or organization may be invoked in relation to that act.” 93 The possibility to
hold an international organization and one or more states or international organizations
88
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responsible for an act that is wrongful under international law is thus presumed. The
commentary states that Article 48 addresses the situation of an international organization
being held responsible for an internationally wrongful act together with one or more other
entities, whether international organizations or states.94 This article, even though dealing
with invocation, supports the possibility of a plurality of responsible international
organizations and states.95

An example of such a situation arising in the context of global health public-private
partnerships would be a partnership managing the trial of a vaccination that is harmful to
the life and health of those involved.

This conduct might be attributable to an

international organization and one or more states or international organizations involved
in managing the trial, whether through financing, contributions-in-kind or otherwise.
Consequently, it is conceivable that an international organization and one or more states
or international organizations is then responsible for the conduct.

The above articles and commentary address the situation of a plurality of responsible
international organizations and states in relation to the same internationally wrongful act
but do not address the situation of a plurality of responsible international organizations
and states causing the same damage through separate internationally wrongful acts. Does
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the absence of reference to such a situation mean that such a situation is not feasible? It
is reasonable to assume, analogizing with the Articles on State Responsibility and its
commentary, that a plurality of responsible international organizations and states might
arise when separate internationally wrongful acts cause the same damage and that the
responsibility of each international organization and state will then be determined
independently.96

An example of such a situation arising in the context of global health public-private
partnerships, using the same scenario as above, would be a partnership managing the trial
of a vaccination that is harmful to the life and health of those involved. International
organizations and/or states involved in managing the trial, whether through financing,
contributions-in-kind or otherwise, might be responsible for the damage while the
international organization and/or state under whose auspices or jurisdiction the trial was
taking place might also be responsible, through a failure to exercise due diligence, for the
same damage.

A plurality of responsible international organizations and states has not, however, been
regularly demonstrated in practice, even though it is, in principle, possible and further
inevitable given the increasing variety of actors on the international plane.97 This lacuna
is seen in Behrami v. France and Saramati v. France, Germany and Norway98 of the
European Court of Human Rights (ECtHR). This case falls within the ambit of Article 7
of the Articles on the Responsibility of International Organizations dealing with conduct
of organs of a state or organs or agents of an international organization placed at the
disposal of another international organization.99 This is not the situation in relation to
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global health public-private partnerships but the case is nonetheless illustrative of the
possibility, or not, of a plurality of responsible international organizations and states.

In Behrami and Saramati, the ECtHR had to decide whether the states named in the claim
could be attributed certain acts of KFOR100 and UNMIK101 in Kosovo. The ECtHR
found that KFOR was delegated and exercising Chapter VII powers of the Security
Council of the United Nations and therefore the conduct of KFOR was attributable to the
United Nations.102 It also found that UNMIK was a subsidiary organ of the United
Nations, created under Chapter VII powers of the Security Council, and thus the conduct
of UNMIK was also attributable to the United Nations.103

The link between the

claimants and the respondent states was then held by the ECtHR to be insufficient for it
to maintain jurisdiction over the matter.104 These holdings of the ECtHR are considered
highly controversial and have generally been rejected.105 The key point, for the purposes
of this chapter, is that once the ECtHR determined that the acts were attributable to the
United Nations, it did not proceed to consider the possibility that these acts might be
attributable to the involved states as well.106
100
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circumstances rather the focus was on the formalistic ties to the United Nations via
Chapter VII powers of the Security Council. A plurality of responsible international
organizations and states was thus not explored or even mentioned as a possibility. The
consensus is, however, that, in this case, such a possibility indeed existed and should
have, at least, been considered.107
A recent case of the Court of Appeal in the Hague, Nuhanović v. Netherlands,108 shows
that situations giving rise to a plurality of responsible international organizations and
states are conceivable. This case also falls within the ambit of Article 7 of the Articles on
the Responsibility of International Organizations dealing with conduct of organs of a
state or organs or agents of an international organization placed at the disposal of another
international organization.109 As mentioned above, this is not the circumstance of global
health public-private partnerships but the case is nevertheless indicative of the possibility,
or not, of a plurality of responsible international organizations and states.
It was held in Nuhanović that the Netherlands exercised effective control and was to be
attributed certain conduct of the Dutch battalion – Dutchbat – that was set up to
participate in the United Nations peacekeeping force UNPROFOR 110 in order to protect
the safe area in Srebrenica.111 The possibility of the United Nations also exercising
effective control and being attributed conduct was not considered by the court as
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necessary to explore.

But the court did accept that both states and international

organizations could exercise effective control and that conduct could be attributed to both
of them.112

This raises the issue of whether or not effective control can be exercised by two (or more)
entities thereby leading to dual (or multiple) attribution. The court in Nuhanović, in
determining whether or not the Netherlands exercised effective control over the conduct
of Dutchbat, placed emphasis on the factual circumstances.113 That the Netherlands in
fact exercised control over the conduct of Dutchbat contributed to this control being
categorized as effective. The focus of Nuhanović on the factual circumstances opened up
the possibility of two entities, i.e. the Netherlands and the United Nations, being seen as
exercising effective control thereby leading to dual attribution and in doing so, accurately
reflected the situation on the ground.
The reasoning in Nuhanović will serve as a useful precedent as collaborations among
entities on the international plane continue to be a growing trend. It is imaginable that
when global health public-private partnerships engage in conduct that breaches human
rights under international law, a close inspection of the factual circumstances will
possibly lead to this conduct being seen as under the effective control of more than one
international organization and/or more than one state thereby leading to attribution to
more than one international organization and/or more than one state. Such a conclusion
then emulates reality.
Nuhanović has stated that the possibility of effective control being exercised by two (or
more) entities thereby leading to dual (or multiple) attribution is “generally accepted”.114
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Support for this statement by the court exists in theory115 but illustrations in practice are
few.116 Nuhanović is a step towards a change in practice. It demonstrates a changing
attitude towards the possibility of two (or more) entities exercising effective control and
thus the possibility of dual (or multiple) attribution. This case is, however, inaugural and
involves a unique set of facts. Its value as a precedent is, as a result, limited.117 As
Nuhanović is seen as having a limited precedential value in fact situations bearing
resemblance to its fact situation, i.e. involving peacekeeping, the extension of Nuhanović
to fact situations involving global health public-private partnerships may be seen as even
more dubious. The gates opened by this pioneering judgment must not, however, be
overlooked and may lead to a plurality of responsible entities in various circumstances, in
the future, including in relation to global health public-private partnerships.

6.4. CONCLUDING REMARKS
As public-private partnerships continue to regulate matters of global health, in addition
to, or instead of, international organizations and states, responsibility under international
law becomes an issue. In order to deal with this issue, this chapter suggested relying on
rules of responsibility under international law in relation to international organizations.
But are the lex lata rules of responsibility under international law in relation to
international organizations capable of adequately addressing this shift in regulation of
global health from international organizations and states to public-private partnerships?
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This chapter considered attributing the acts of global health public-private partnerships –
formal partnerships or alliances, such as RBM and Stop TB, and separate organizations,
such as GAVI and the Global Fund – to an international organization acting as a partner
and host in these partnerships – the WHO – through application of Article 6 and Article 8
of the Articles on the Responsibility of International Organizations. These articles deal
with attribution in the context of conduct of agents of an international organization and in
the context of excess of authority or contravention of instructions, respectively. It also
considered attributing responsibility to the WHO through a failure to exercise due
diligence in relation to the acts of global health public-private partnerships.

The avenue of applying Article 6 and Article 8 of the Articles on the Responsibility of
International Organizations would require these articles to be applied in ways not
foreseen by its drafters and an argument may be made that this stretches the responsibility
of international organizations too far. But where international organizations act not only
as partners but also as hosts of partnerships, the responsibility of international
organizations need not be stretched too far. The avenue of failure to exercise due
diligence may also prove to be feasible as this means seems to be generally accepted. A
possibility lies, however, to invoke either avenue in order to meet the challenges posed by
the changing and expanding actors in the international community, including global
health public-private partnerships.
A breach of an international obligation of an international organization – the other
element, in addition to attribution, of an internationally wrongful act of an international
organization – was then examined, concentrating on the right to life and the right to
health. It explored both customary international law and the rules of the organization as
sources of obligations of these human rights. It then concluded by considering the
possibility of a breach of obligations arising under the right to life and the right to health
by international organizations through the acts of partnerships or through the failure to
exercise due diligence in relation to the acts of partnerships.
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This chapter finally considered the possibility of finding an international organization and
one or more states or international organizations responsible in the instance there is a
breach of an obligation under international law in relation to the acts of global health
public-private partnerships. It was concluded that the conduct of a partnership could be
attributed to an international organization and one or more states or international
organizations and therefore that an international organization and one or more states or
international organizations could be held responsible for this conduct of the partnership.
It was also concluded that, in relation to the conduct of a partnership, an international
organization and one or more states or international organizations could be attributed and
held responsible for causing the same damage through separate internationally wrongful
acts.

In conclusion, the gap in responsibility under international law in relation to the acts of
partnerships, arising from the lack of legal personality under international law of these
partnerships, and the immunity certain partnerships have from the jurisdiction of
domestic courts, means one must be willing to consider other ways to address
responsibility in relation to the acts of partnerships. The ways considered in this chapter
included holding international organizations, as partners and/or hosts of partnerships,
responsible under international law in relation to the acts of partnerships.

7. CONCLUSION
As long as partnerships between the public and private sectors continue to be a
worthwhile method to deal with pressing global matters, it is reasonable to expect that the
number and variety of these types of collaborations will continue to increase.
Correlatively, as these partnerships bring together transnational entities and have effects
across borders and on the international plane, it is important to figure out how these
partnerships can be brought within the rules of international law, especially the rules of
responsibility under international law.

In this research, public-private partnerships in the area of global health featured as the
case study. In particular, the focus was on formal partnerships or alliances – the Roll
Back Malaria Partnership (RBM) and the Stop TB Partnership (Stop TB) – and separate
organizations – the GAVI Alliance (GAVI) and the Global Fund to Fight AIDS,
Tuberculosis and Malaria (the Global Fund). It is hoped, however, that the analysis
undertaken here will be applied by analogy, to the extent possible, to public-private
partnerships outside the area of global health as well.

Partnerships, such as RBM, Stop TB, GAVI and the Global Fund, are valuable
contributors in the response to global health issues such as AIDS, tuberculosis and
malaria and are, consequently, dealing with issues that are normally considered in the
domain of states and international organizations. A shift is thus taking place which
moves (at least partly) the regulation of global health from the hands of states and
international organizations into the hands of public-private partnerships.

The

contribution these partnerships make to ameliorating life and health globally, thereby
realizing the right to life and the right to health, must not be underestimated. The work of
these partnerships, by bringing together the public and private sectors, has saved and
improved the lives of millions of people, particularly in the regions of the world where
access to medication and other forms of prevention and treatment of diseases are limited
or nonexistent.
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As these partnerships regulate matters of global health, however, they also become
capable of adversely impacting the rights of individuals, such as the right to life and the
right to health.

This capability to adversely impact in turn leads to concerns of

responsibility under international law. These partnerships are thus in need of belonging
within the ambit of rules of responsibility under international law. The purpose of this
research was to explore responsibility under international law in relation to the acts of
public-private partnerships, using public-private partnerships in the area of global health
as the case study. It inquired: who can be held responsible under international law in the
event a global health public-private partnership adversely impacts the rights of
individuals, such as the right to life or the right to health? Can the partnership be held
responsible? And/or can the partners and/or hosts of the partnership be held responsible?

The starting point involved examining the legal status of global health public-private
partnerships under international law. Possession of legal personality under international
law is needed in order to hold an entity responsible under international law. The legal
status of global health public-private partnerships under international law is, however, not
clear.

Partnerships involve public entities which have legal personality under

international law, i.e. states and international organizations, but also involve private
entities which are not thought to have legal personality under international law, i.e.
companies, non-governmental organizations, research institutes and philanthropic
foundations. The legal personality of global health public-private partnerships under
international law is, ergo, obscure.

In order to clarify this obscurity, this research examined the will of the member states
approach, the recognition approach and the objective approach used to determine the
legal personality under international law of international organizations. It then applied
these approaches to global health public-private partnerships in order to determine
whether or not these partnerships also have legal personality under international law.
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The will of the member states approach relies on the intention of the member states of an
international organization to grant (or not) legal personality under international law to the
international organization, as set out, explicitly or implicitly, in the constituent treaty
and/or demonstrated in practice.

The recognition approach contends that legal

personality under international law only exists in relation to those states that have
recognized an entity, explicitly or implicitly, as having legal personality under
international law.

And the objective approach holds that legal personality under

international law for an international organization is based on general international law
and conclusive for all states, regardless of intention or recognition.

It was determined, in this research, that global health public-private partnerships, in
particular formal partnerships or alliances (RBM and Stop TB) and separate
organizations (GAVI and the Global Fund), do not have legal personality under
international law, whether the will of the member states approach, the recognition
approach or the objective approach is applied. The only exceptions are GAVI which is
recognized as having legal personality under international law in Switzerland and the
Global Fund which is recognized as having legal personality under international law in
Switzerland and the United States and, possibly also, in Moldova, Montenegro, Rwanda,
Swaziland, Ghana, Ethiopia and Georgia.

These approaches tend to produce the same result, in spite of the difference in the
underlying reasoning of each approach, because these approaches, similarly, depend on
the relationship a proposed subject of international law has with states. States, and
interactions with them, are thus central to determinations of legal personality under
international law, regardless of the approach applied.

The legal status of global health public-private partnerships could change in the future.
The absence of legal personality under international law of partnerships means
partnerships can more easily develop creative approaches to deal with issues since they
are not subject to the constraints of international law. However, the absence of legal
personality under international law of partnerships also means partnerships cannot sign
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treaties; bring claims or have claims brought against them under international law; or
protect its staff on the ground in those states that have not granted the partnership
privileges and immunities. There are thus both pros and cons of partnerships having
legal personality under international law. The lex lata situation is, nonetheless, that
global health public-private partnerships do not have legal personality under international
law and, as a result, are not able to be held responsible under international law.

The faculty to escape responsibility under international law, due to the lack of legal
personality under international law, may cause one to inquire whether domestic legal
systems are a better avenue for finding responsibility for the acts of global health publicprivate partnerships. Partnerships, however, enjoy immunity from the jurisdiction of
domestic courts in certain states.

Formal partnerships or alliances, such as RBM and Stop TB, are hosted by the World
Health Organization (WHO) and obtain privileges and immunities through this hosting
relationship. The privileges and immunities of RBM and Stop TB are thus the same as
the privileges and immunities of the WHO, which are set out in the Constitution of the
World Health Organization and the Convention on the Privileges and Immunities of the
Specialized Agencies. Separate organizations, such as GAVI and the Global Fund, also
have privileges and immunities in certain states. GAVI has privileges and immunities in
Switzerland through the Agreement between the GAVI Alliance and the Swiss Federal
Council in order to determine the legal status of the GAVI Alliance in Switzerland and
the Federal Act on the Privileges, Immunities and Facilities and the Financial Subsidies
granted by Switzerland as a Host State (Host State Act). The Global Fund has privileges
and immunities in Switzerland through the Agreement between the Swiss Federal
Council and the Global Fund to Fight AIDS, Tuberculosis and Malaria in view of
determining the legal status of the Global Fund in Switzerland; in the United States
through the International Organizations Immunities Act (IOIA); and in Moldova,
Montenegro, Rwanda, Swaziland, Ghana, Ethiopia and Georgia through the Agreement
on Privileges and Immunities of the Global Fund to Fight AIDS, Tuberculosis, and
Malaria.
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At the moment, however, there are no recorded instances of claims being brought against
global health public-private partnerships and consequently no invocations by these
partnerships of immunity from the jurisdiction of domestic courts. In order to gain a
better understanding of how the immunity of partnerships from the jurisdiction of
domestic courts might operate in practice, a comparison was made with the immunity of
international organizations from the jurisdiction of domestic courts.

It was predicted that the controversies that emerge in relation to granting immunity to
international organizations from the jurisdiction of domestic courts will also emerge in
relation to granting immunity to global health public-private partnerships from the
jurisdiction of domestic courts. The sources of immunity for partnerships are, in certain
ways, similar to the sources of immunity for international organizations. Also, the reason
for granting immunity to partnerships is the same reason for granting immunity to
international organizations, i.e. functionality necessity. Further, once a partnership is
granted immunity, it is probable that it will, similar to an international organization, come
up against arguments that this immunity breaches the right of access to a court, if
alternative means of dispute resolution are not available and effective.

It was suggested, also keeping in mind the gap in responsibility under international law in
relation to the acts of partnerships arising from the absence of legal personality of these
partnerships under international law, that states should re-consider granting immunity to
partnerships from the jurisdiction of domestic courts, especially where alternative means
of dispute resolution are not available and effective. Otherwise, those injured will be left
without a remedy.

The gap in responsibility under international law in relation to the acts of global health
public-private partnerships, due to the lack of legal status of these partnerships under
international law, and the immunity certain global health public-private partnerships are
granted from the jurisdiction of domestic courts provokes a search for other avenues to
deal with responsibility in relation to the acts of partnerships. Other possible avenues
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include holding states and/or international organizations, as partners and/or hosts,
responsible under international law in relation to the acts of partnerships. This might be
possible by attributing the acts of partnerships to states and/or international organizations
and/or finding that states and/or international organizations are under an obligation of due
diligence with respect to the acts of partnerships. States are partners of partnerships and
international organizations are partners and/or hosts of partnerships.

States and

international organizations are thereby enabling partnerships to manage activities that
normally fall within the realm of states and international organizations. If something
were to go wrong in partnerships, could the states and international organizations
involved justifiably disassociate themselves from responsibility under international law?

The elements of an internationally wrongful act of a state are attribution to a state and a
breach of an international obligation of that state. The chapter on state responsibility
explored these two elements more closely and in the context of states and global health
public-private partnerships.

This chapter contemplated attributing the acts of global health public-private partnerships
to states, as partners in such partnerships, through application of Article 5 (conduct of
persons or entities exercising elements of governmental authority), Article 7 (excess of
authority or contravention of instructions), Article 8 (conduct directed or controlled by a
State) and Article 9 (conduct carried out in the absence or default of the official
authorities) of the Articles on State Responsibility. Applying these articles in this way
requires them to be applied in a way not anticipated. But, in order to address concerns of
responsibility under international law in relation to the acts of global health public-private
partnerships, such application must be given consideration.

This chapter further

contemplated attributing to states a failure to exercise due diligence in relation to the acts
of global health public-private partnerships. States are obligated to prevent, investigate,
punish and compensate breaches of human rights under international law by partnerships
within its territory or jurisdiction. States are not, however, responsible for all breaches of
human rights under international law by partnerships within its territory or jurisdiction.
The circumstances of the case and the knowledge, based on reasonableness, of the
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involved state must be examined. The avenue of due diligence is, nonetheless, more
easily applied than the above-described avenues of attribution; due diligence is often
relied on as a means by which a state deals with persons or entities engaging in activities
within its territory or jurisdiction.
A breach of an international obligation of a state – the other element, in addition to
attribution, of an internationally wrongful act of a state – was then considered in this
chapter. The focus was, in particular, on the obligations under the right to life and the
right to health. Treaty law and customary international law were examined and the scope
of these human rights, as relevant to the context of global health public-private
partnerships, was explored. Scenarios were further provided of the possibility of a breach
of obligations under the right to life and the right to health by states through the acts of
these partnerships or through the failure to exercise due diligence in relation to the acts of
these partnerships.

This chapter finally suggested the possibility of finding more than one state responsible
in the event a breach of an obligation under international law occurs in relation to the acts
of global health public-private partnerships. It is conceivable that the conduct of a
partnership might be attributable to more than one state and thus that more than one state
is then responsible for this conduct of the partnership. It is also conceivable that, in
regard to the conduct of a partnership, more than one state might be attributed and held
responsible for causing the same damage through separate internationally wrongful acts.

Another way to close the gap in responsibility under international law in regard to the
acts of global health public-private partnerships might be by holding international
organizations, as partners and/or hosts, responsible under international law in relation to
the acts of these partnerships.

The elements of an internationally wrongful act of an international organization are in
line with those of a state: attribution to an international organization and a breach of an
international obligation of that international organization.

The chapter on the
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responsibility of international organizations considered these two elements in the context
of global health public-private partnerships and an international organization with which
they are associated, the WHO.

This chapter discussed attributing the acts of global health public-private partnerships to
the WHO through application of Article 6 (conduct of organs or agents of an international
organization) and Article 8 (excess of authority or contravention of instructions) of the
Articles on the Responsibility of International Organizations.

It further discussed

attributing to the WHO a failure to exercise due diligence in relation to the acts of global
health public-private partnerships.

Applying Article 6 and Article 8 of the Articles on the Responsibility of International
Organizations in this way would require them to be applied in a way not foreseen and it
may be argued that this stretches the responsibility of international organizations beyond
its intended scope. But where international organizations act not only as partners but also
as hosts of partnerships, the responsibility of international organizations need not be
stretched that far beyond its intended scope. Further, holding international organizations
responsible for a failure to exercise due diligence is also an option and seems to be
generally accepted.
A breach of an international obligation of an international organization – the other
element, in addition to attribution, of an internationally wrongful act of an international
organization – was then explored in this chapter. The focus, as in the chapter on state
responsibility, was, specifically, on the obligations under the right to life and the right to
health. Customary international law and the rules of the organization were considered as
sources of obligations of these human rights.

Scenarios were then provided of the

possibility of a breach of obligations under the right to life and the right to health by
international organizations through the acts of partnerships or through the failure to
exercise due diligence in relation to the acts of partnerships.
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This chapter concluded by investigating the possibility of finding an international
organization and one or more states or international organizations responsible when a
breach of an obligation under international law occurs in relation to the acts of global
health public-private partnerships. It is imaginable that the conduct of a partnership
might be attributable to an international organization and one or more states or
international organizations and as a result, that an international organization and one or
more states or international organizations is then responsible for this conduct of the
partnership. It is also imaginable that, in regard to the conduct of a partnership, an
international organization and one or more states or international organizations might be
attributed and held responsible for causing the same damage through separate
internationally wrongful acts.

If the suggestions made in this research find application in practice and lead to the
responsibility of states and international organizations in relation to the acts of global
health public-private partnerships, this does not, however, mean we are out of the woods.
There remain hurdles, particularly in relation to remedies, that cannot be easily
maneuvered around. Remedies is a topic falling outside the scope of this research, which
instead focuses on finding responsibility under international law, but a few short remarks
must be made in order to draw attention to outstanding and problematic aspects of this
area of international law.

States are immune from the jurisdiction of domestic courts in other states for acts that are
governmental (as opposed to commercial) in nature.1 The International Court of Justice
(ICJ) has jurisdiction in contentious cases over states that are members of the United
Nations, that are parties to the Statute of the International Court of Justice or that have
accepted the jurisdiction of the ICJ under certain conditions.2 Jurisdiction in contentious
cases is limited to these states and does not extend to international organizations or
1
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private entities or persons.3 Further, the responsibility of a state only operates when
invoked by other states and these other states can only invoke if their own interests are
affected.4 Even if these interests are affected, it is furthermore rare that states will take
the formal step of invoking the rules of state responsibility.5 As a result, a remedy for an
individual whose human rights have been breached by a state is remote.
International organizations are also immune from the jurisdiction of domestic courts.6
Also, no international court has compulsory jurisdiction over international organizations.7
International organizations, in theory, are able to bring claims and have claims brought
against them before tribunals and there are indeed instances, in practice, of the existence
of such tribunals.8 Such tribunals do not, however, exist in or for all international
organizations. Further, tribunals that do exist tend to limit their scope to handling

3
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the Law of State Responsibility’ (2005) XXXVI Netherlands Yearbook of International Law 21
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Jan Klabbers, An Introduction to International Institutional Law (CUP 2009) 292; Alexander Breitegger,
‘Sacrificing the Effectiveness of the European Convention on Human Rights on the Altar of the Effective
Functioning of Peace Support Operations: A Critique of Behrami & Saramati and Al Jedda’ (2009) 11
International Community Law Review 155, 156; Jan Wouters, Eva Brems, Stefaan Smis and Pierre
Schmitt, ‘Accountability for Human Rights Violations by International Organisations: Introductory
Remarks’ in Jan Wouters, Eva Brems, Stefaan Smis and Pierre Schmitt (eds), Accountability for Human
Rights Violations by International Organisations (Intersentia 2010) 1, 11. Cf Olivier De Schutter, ‘Human
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World
Bank
<http://web.worldbank.org/WBSITE/EXTERNAL/EXTINSPECTIONPANEL/0,,menuPK:64132057~page
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employment disputes.9 The result is that remedies are then dependent on the international
organization agreeing to an arbitration clause in the relevant contract a priori or
voluntarily setting up an ad hoc dispute settlement mechanism a posteriori.10 In those
cases an arbitration clause is not agreed to in the relevant contract and an ad hoc dispute
settlement mechanism is not set up, an individual whose human rights have been
breached by an international organization is left without a remedy.

Another hurdle, relating also to remedies, arises. It arises in the context of a plurality of
responsible states and international organizations and allocations of the legal
consequences of responsibility under international law.11

Allocations of the legal

consequences of responsibility under international law are challenging to determine in
cases of a plurality of responsible states and international organizations.

Article 47 of the Articles on State Responsibility holds that where more than one state is
responsible for the same internationally wrongful act, the responsibility of each state may
be invoked in relation to that act. It further holds that this does not allow the injured state
to obtain compensation that exceeds the damage suffered and is without prejudice to any
right of recourse against the other states responsible.12 Article 48 of the Articles on the
Responsibility of International Organizations, similarly, holds that where an international
organization and one or more states or international organizations is responsible for the
same internationally wrongful act, the responsibility of each international organization or
9

Reinisch (n 8) 140-141
Wouters, Brems, Smis and Schmitt (n 6) 11; Orakhelashvili (n 7) 663; ibid. Other shortcomings of the
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Intergovernmental Organizations’ (1982) 91(6) The Yale Law Journal 1167, 1182-1183; Michael Singer,
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Concerns’ (1995) 36 Virginia Journal of International Law 53, 64; Karel Wellens, ‘Fragmentation of
International Law and Establishing an Accountability Regime for International Organizations: The Role of
the Judiciary in Closing the Gap’ (2004) 25 Michigan Journal of International Law 1159, 1163; Kristen E.
Boon, ‘New Directions in Responsibility: Assessing the International Law Commission’s Draft Articles on
the Responsibility of International Organizations’ (2011) 37 The Yale Journal of International Law Online
1, 9-10 <http://www.yjil.org/docs/pub/o-37-boon-new-directions-in-responsibility.pdf> accessed 10 June
2012
11
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state may be invoked in relation to that act. It further holds that this does not allow the
injured international organization or state to obtain compensation that exceeds the
damage suffered and is without prejudice to any right of recourse against the other
international organizations or states responsible.13 These articles do not, however, further
elaborate.14

How then are remedies to those injured to be allocated between (or among) the
responsible state(s) and/or international organization(s) in the instance more than one
state and more than one international organization is responsible? Are remedies to be
allocated on a proportionate basis or on a joint and several basis?

This debate is

especially germane where remedies involve monetary compensation. A proportionate
basis would mean that states and international organizations are liable only for a portion
of the monetary compensation owed, normally based on causal linkage to the injury. A
joint and several basis means that more than one state and more than one international
organization are together liable for the injury and that any one of these states or
international organizations is separately liable for the full amount of the monetary
compensation owed.15

A related issue is that of compensation (or contribution) in the case of allocation on a
joint and several basis. ‘Compensating’ (or ‘contributing’) means that if a state or
international organization is responsible and pays the full amount the monetary
compensation owed on its own then it can seek compensation (or contribution) from the

13

ARIO (n 11) art 48(1), (3)(a)(b)
Practice and case law, in this regard, is also limited. See Ian Brownlie, Principles of Public International
Law (7th edn, OUP 2008) 457-458; Orakhelashvili (n 7) 649, 664-665; André Nollkaemper, ‘Issues of
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Evolving Principles of International Law. Studies in Honour of Karel C. Wellens (Martinus Nijhoff 2012)
199
15
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Principle of Joint and Several Liability’ (1988) 13(2) The Yale Journal of International Law 225, 226;
Roger P. Alford, ‘Apportioning Responsibility Among Joint Tortfeasors for International Law Violations’
(2011) 38 Pepperdine Law Review 233, 241; Nollkaemper (n 14) 220-222, 236-237. Cf James Crawford,
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Commentaries (CUP 2002) 272, 274.
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other responsible states or international organizations.16

The issue of apportioning

liability cannot, therefore, be avoided whether one allocates on a joint and several basis
(followed by compensation (or contribution)) or on a proportionate basis. Apportionment
may be based on a variety of factors including causation, blameworthiness, remoteness,
foreseeability, intent, financial participation, decision-making power, expected benefit
and/or legal authority or jurisdiction over the conduct causing the injury.17

Allocating the legal consequences of responsibility under international law on a
proportionate basis might better reflect the causal linkage of each responsible party to the
injury and thus, seem just and fair. However, a proportionate basis runs the risk that the
injured party is left without a complete remedy, if a responsible party is immune or
insolvent, for example.

The preferred method might then be allocating the legal

consequences of responsibility under international law on a joint and several basis. This
is especially the case when injured parties face hybrid public-private bodies, such as
global health public-private partnerships, that do not provide straightforward avenues for
obtaining remedies.

A further consideration that could be necessary, especially in the context of global health
public-private partnerships, is that of allocations of legal consequences between not only
states and international organizations but also among private entities, such as companies,
non-governmental organizations, research institutes and philanthropic foundations.
These entities do not possess legal personality under international law and are
correlatively not governed by rules of responsibility under international law and, as
explained in the introductory chapter,18 fall outside the scope of this research. However,
it is possible that these entities are responsible in the broad sense of the term and should
bear the onus of a portion of the legal consequences.19

16

Noyes and Smith (n 15) 255-256, 263-264; Christian Dominicé, ‘Attribution of Conduct to Multiple
States and the Implication of a State in the Act of Another State’ in James Crawford, Alain Pellet and
Simon Olleson (eds), The Law of International Responsibility (OUP 2010) 281, 284
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The rules on how remedies to those injured are to be allocated between (or among) the
responsible state(s) and/or international organization(s) in the instance more than one
state and more than one international organization is responsible are, at the moment,
underdeveloped.20 Rules will possibly develop in the future as states and international
organizations continue to collaborate however, at present, this dearth of rules poses
problems on the international plane with regard to the acts of hybrid entities such as
global health public-private partnerships. A party injured by a global health publicprivate partnership might be unable to determine against which entity the claim should be
brought. Also, if a party injured by a global health public-private partnership does decide
against which entity the claim should be brought, it is possible that this entity will then
try to shift the blame to other entities.21 The rules thus need further clarification.

In spite of the hurdles, state responsibility and the responsibility of international
organizations under international law are the best options, in the framework of
international law, to bridge the gap in responsibility under international law in relation to
the acts of global health public-private partnerships. Further, the possibility of being able
to hold more than one state and/or more than one international organization responsible
under international law for the same conduct or damage caused by a global health publicprivate partnership increases the probability that a just remedy, reflecting the factual
situation on the ground, will be found.

20
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<http://www.rollbackmalaria.org/mechanisms/warn.html>

STOP TB PARTNERSHIP (STOP TB)
About Us <http://www.stoptb.org/about/>
Coordinating Board <http://www.stoptb.org/about/cb/>
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The Global Plan to Stop TB <http://www.stoptb.org/global/plan/>
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