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PREFACE

This book contains a report concerning the efforts made by thirteen
different countries on the subject of restitution of Nazi-looted art
after endorsement of the so-called Washington Principles on Nazilooted art. The research was conducted and written by T.I. Oost,
LLM, MA, at the University of Amsterdam, and funded by the Dutch
Ministry of Education, Culture and Science (OCW). Prof. I.C. van der
Vlies and Dr J.H. Reestman supervised the executed research.
Furthermore, a group of three government officials, G.P.M. Scholte,
MSc, and A.K. van den Berg, LLM, at the time both attached to the
Ministry of Education, Culture and Science and Dr N. van
Woudenberg, attached to the Ministry of Foreign Affairs, have given
useful feedback and comments throughout the process of research
and writing.
The research into the thirteen countries started in April 2009 and
was concluded in March 2010. In the summer of 2011, the conducted
research and the initial report have also served as the basis for my
graduate thesis which was awarded with the degree of Master of Arts
in Holocaust and Genocide Studies. Therefore, the research has been
updated in August 2011 and the content of the original report has
been slightly altered. Initially, the report was limited to a description
and comparison of the countries executing a restitution policy,
bearing in mind the endorsement of the Washington Principles. The
current report also includes an analysis of possible other factors that
have been of importance to the decision whether or not to enact, and
if so, how to design a restitution policy. For purposes of this
publication, final updates have been made in December 2011.
The author expresses her gratitude to the Ministry of Education,
Culture and Science for the substantial financial support, which made
this research possible in the first place. Furthermore, mrs. Louise
Beuling is thanked for her tremendous effort into the design and layout of this book
Finally, the author would also like to express her gratitude to
those who have been so kind to answer specific queries or to be
interviewed in a more general capacity during the course of this
research.
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INTRODUCTION

1.

MOTIVATION OF RESEARCH

The Second World War acquired its devastating reputation mainly
because of the Holocaust, the systematic operation run by the Nazi’s
to physically exterminate the European Jewish population. Apart
from these atrocities of the Holocaust it is now well known that the
Nazi’s also engaged in a systematic campaign of cultural genocide
resulting in the large scale looting of valuable cultural assets, by way
of confiscation or straightforward plunder. Until this day the issue of
returning those artworks to their rightful owners and their heirs has
still not completely been resolved. Although after the war attempts
had already been made to restitute these works, many cultural assets
disappeared into the hands of both private owners and public
institutions. As of the 1990s, a rise in claims concerning Nazi-looted
art emerged and is still ongoing despite the fact that the Nazi-looting
campaign occurred more than sixty years ago.
In 1998, at the ‘Washington Conference on Holocaust-Era
Assets’, the international (legal) community tried to act collectively
upon the specific matter of Nazi-looted art by way of the so-called
Washington Principles. All endorsing countries were asked to
undertake the appropriate measures in order to restitute works that
should never have been separated from their rightful owners in the
first place. The adoption of the Washington Principles was a prelude
for other similar declarations, principles and resolutions that would
follow. In 1999 there was a European initiative, with the
Parliamentary Assembly of the Council of Europe adopting
Resolution 1205 on Spoliated Jewish Cultural Property. With this
Resolution, European member states were called upon to adjust their
national legal frameworks in order to ban all possible obstructions to
restitution. Furthermore, it pleaded for a European counterpart of the
1998 Washington Conference, which came to realization with the
International Forum on Holocaust Era Spoliated Cultural Assets,
held in 2000 in Vilnius. The so-called Vilnius Forum Declaration,
amongst other things, urged all governments present to take all
reasonable measures to implement the Washington Principles. At the
1
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level of the European Communities, some action was taken by the
European Parliament through the adoption of three resolutions of
which the last one, adopted in 2003 (also) urged for certain action to
be taken in light of the adoption of the Washington Principles on
Nazi-looted art. European member states were called to adopt
measures to ensure the creation of mechanisms which facilitate
restitution. In all of these conferences, statements and resolutions, the
1998 Washington Principles were a connecting thread: either in the
manner conveyed in the Vilnius Forum Declaration, where, as said,
the implementation of the Principles was emphasized or just by
referral to the Principles in order to stress their importance and
underline the severity of the issue of Nazi-looted art. Finally, ten
years later, in the summer of 2009, these Principles figured again as
an important impetus at the international conference in Prague and
Terezin that considered all Nazi-looted assets. In fact, the 10th
anniversary of the Washington Principles was an immediate reason
for the government of the Czech Republic, presiding the European
Union at the time, for convening this ‘Holocaust Era Assets
Conference’. The conference was meant to discuss the state of affairs
in the matter of Nazi-looted art, 10 years after the endorsement of
the Washington Principles. In the so-called Terezin Declaration.
When specifically adressing the issue of Nazi-looted art, again the
Washington Principles were recalled to highlight the issue and
reconfirmed.
The 2009 ‘Holocaust Era Assets Conference’ gave rise to the
research as conducted in this report. The conference was, as said,
meant to discuss the state of affairs of the measures taken by
countries to facilitate restitution of Nazi-looted art to both private
owners as well as public institutions. Because at that time (and to this
day as a matter of fact) an actual assessment of the – provisional –
results of the measures taken by the different countries (or lack
thereof) with regard to the Washington Principles, was still lacking,
the as yet to be undertaken assessment became the core of this
research. It must be noted that the research in this report is focused
on the measures taken by countries on claims that are made against
public institutions, because of the simple fact that most claims related to
Nazi-looted art address these institutions. As this report was funded
by the Dutch Ministry of Education, Culture and Science, the Dutch
experience in this regard has been of influence in the research. In the
development of a restitution po licy on Nazi-looted art in the
Netherlands, the responsible government officials pointed towards
the Washington Principles as one of the main reasons for and
foundations of its policy. Therefore, the question whether or not this
was also the case for other countries, seemed a legitimate one to ask.
Thus, the focal point in this research lies in the question whether or
2
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not countries have acted upon the Washington Principles and if so, in
what way. When searching for a legal explanation to answer this
question, the legal status of these Principles should then be discussed.
However, due to the historical dimension of the problem of Nazilooted art, a legal explanation alone does not seem sufficient.
Therefore, the research conducted in this report will not only attempt
to uncover how much of the current restitution policies can be seen
as being constituted (partly) by the Washington Principles. In fact, the
research in this report also covers a quest for those other factors
which have de facto contributed to policy enactment. Due to the
nature of the issue, historical factors seem the most obvious to make
a complete answer possible. The scope of this report will therefore
limit itself to these legal and (primarily) historic explanations.
2. SCOPE AND INITIAL OVERVIEW OF THE REPORT
Based on the parameters as set out in the introduction, the main
research question of this report will be formulated thus:
What is the nature and content of the restitution policies in various
European countries and do these policies stem directly or indirectly from the
Washington Principles, or/and are there other factors that have determined
the decision to pursue policy on this issue?
Up to this day – as mentioned above – there exists no survey of
countries that committed themselves to the Washington Principles
and no insight as to why and in what way this takes place. What
measures have in actual fact been taken by countries in order to
adress the issue of Nazi-looted art concerning claims that are directed
towards public institutions? With these measures, structural measures
are meant, which I will refer to as policy. For the purpose of this
report therefore, restitution policy is defined as the state policy to
return cultural assets to their private owners or entitled private legal
bodies. Interstate claims concerning Nazi-looted art fall outside the
scope of this report.
During the conference in Washington in 1998 the Principles,
which provide minimum conditions and starting points for a
restitution policy, were explicitly labelled as principles and not as
binding rules. It is however not clear how these Principles are
perceived in various countries which actually execute a restitution
policy and also in what way these policies are executed. It is even
uncertain if and how these countries use the Principles in the
construction of a restitution policy. Is there any relation between the
Principles and the restitution policies in different countries, as was
3
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the case in the Dutch experience? Have the Principles led to so called
‘just and fair solutions’ in restitution claims? In this respect it is
relevant to notice that the Principles urge states to ‘implement’ them.
Can in fact be said that the Principles have led to an unequivocal
practice of implementation, which has lead to a restitution policy with
regard to stolen assets in different countries?
Research might show that the Principles have initiated and
harmonised restitution policy in the countries concerned. If the
Washington Principles have proven to be ineffective in this regard, it
will be necessary to find other causes that could have led to the
shaping of these policies. An explanation will then have to be found
in the arena of historical circumstances and events rather than in
international law and consensus.
Therefore, first of all this report provides an overview of the way
in which restitution policy is carried out in various countries and
attempts to give insight in similarities and differences. Secondly, it
deals with the question whether and to what extent these policies are
related to the Washington Principles. Thirdly, if no apparent relation
can be found, what other plausible factors can explain the shaping of
currently active restitution policies?
3. RESEARCH QUESTIONS
In order to answer the main research question, the following
subquestions will be addressed.
Research question 1:
What exactly is the content of the Washington Principles and what is the
status of these Principles with regard to international law?
The Principles were at least meant to be an impulse to the carrying
out of such a policy and offer some guidelines for doing this. What
kind of handles are offered and how much room do the Principles
afford the various countries? In relation to the space that is afforded,
it will be necessary to look at the status of the Principles under
international law. Subquestion nr. 1 can therefore be divided into the
following subquestions:
1a) What can the history of adoption tell us about the legal status of the
Principles?
1b) What is the content of the Washington Principles?

4
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Attention will thus be paid to:
 Description of the Principles
 Which principles are explicitly focused on a policy concerning
restitution of works of art and cultural treasures?
 How far do the Principles give room for interpretation?
Research question 2:
In which countries has a restitution policy been established and which
countries do not as of yet have such a policy? If a policy on the matter exists,
what does it contain?
In order to get an idea of the policies in various countries
subquestion nr. 2 has been made operational by means of a
questionnaire. With the help of this questionnaire the following
subquestions shall be answered.
2a) Which countries have a restitution policy?
2b) What does this policy contain in each of the different countries?
2c) What are the differences and similarities in the policies of the different
countries?
Research question 3:
To what extent have the Washington Principles actually been carried into
effect in the countries with a restitution policy?
This part of the investigation is focused on the question if there is any
relation between the Principles and the policy that is carried out. Is
the execution of a policy to a large extent coherent with the
Principles? Is this connection as such that it is a situation of regular
practice or are there other factors to be pointed out that are
connected with the question if (and if so, how) a policy is carried out?
How were the Principles worked out practically, and does this
practical implementation do justice to the Principles? This question
also brings a number of subquestions along with it.
3a) Can we speak of an indissoluble connection between the Washington
Principles and the restitution policies as executed in various countries, for
example by results indicating a practice of implementation of the Washington
Principles?

5
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3b) Are there any common denominators present, that can be traced back to the
Washington Principles in the restitution policies of any or various countries?
Research question 4:
What other factors, if the Washington Principles can not be deemed a
primary factor or inspiration, could reasonably have been of importance to the
decision whether or not to construct and execute a restitution policy?
If during the course of the research conducted it becomes apparent
that the Principles have not been the main source for policy
enactment, this still leaves open the question why these then policies
exist and are being implemented the way they are. Historical
circumstance during and directly after the Second World War will be
investigated to see if any shaping influences can be revealed.
Furthermore, other historical developments that have plausible links
to current restitution policy will be touched upon. Finally, an attempt
will be made to find an explanation for the complete absence,
historically or currently, of policies in a few specific European
countries.
The structure of this report will follow the aforementioned questions
in the proposed order. Alongside this report, several appendices can
be found. Appendix I gives an account of the used research methods
and a clarification concerning the choice of countries mentioned in
this report. The text of the questionnaires used in the course of this
research can be found in Appendix II. Finally, Appendix III gives an
overview of the results per country with regards to the existence,
scope and nature of their restitution policy.
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THE WASHINGTON PRINCIPLES:

AN OVERVIEW

1.1 INTRODUCTION
In the following chapter, the Washington Principles (the Principles)
will be the focus of attention. In order to find out if and why
countries have acted upon the Washington Principles, from a legal
point of view the actual status under international law is a necessary
building block for a complete answer. Therefore, the discussion on
the context in which the Principles evolved will be followed by a –
brief – assessment on their international legal status. Regardless of the
legal status of the Principles, as the Dutch experience seems to
indicate, restitution policies could well be shaped in light of building
blocks offered by the Principles. Therefore, this chapter will be
concluded with an overview of the actual content of the Principles.
1.2 THE 1998 WASHINGTON CONFERENCE
In 1995, when new evidence indicated that a large amount of Nazilooted gold assets still retained in Swiss bank accounts had been
owned by victims of Nazi persecution, a widespread international
discussion on this issue started.
During the second half of the nineties, this discussion spread to
other unresolved issues related to the Second World War. The looting
of cultural goods in that period was one of the issues that was the
subject of strong interest to many throughout the world, not least due
to high-profile claims that attracted attention. The international
attention to unresolved Nazi-related issues as such culminated in a
first conference in London on this subject in December 1997. The
conference was meant to address the issue of looted Nazi gold and
the compensation of Holocaust survivors, since a considerable
amount of the assets in question were said to be traced to the gold
reserves of ‘Jewish’ people. This London Conference on Nazi Gold
preluded several other conferences, both non-governmental and
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intergovernmental, that continued to address the unresolved issues of
the Nazi-past. 1
The 1998 ‘Conference on Holocaust-era Assets’, held at the
United States Holocaust Museum in Washington, was the first follow
up of the 1997 debate in London. Now hosted by the United States
Department of State, under the endorsement of Madeline Albright,
the issue of Nazi-looted art and other stolen cultural goods was added
to the conference agenda. From 30 November till 3 December 1998,
therefore the specific unresolved issue that concerned Nazi-looted art
was debated for the first time. 2 The discussions and deliberations
resulted in a statement called ‘Nazi-confiscated art’ 3, which contained
a number of recommendations, now known as the Washington
Principles. The statement was subscribed by all countries present, and
aimed to solve the remaining unsettled issues regarding the specific
issue of Nazi-looted art and cultural goods well over fifty years after
the end of the Nazi era. 4
1.3 ADOPTION AND STATUS OF THE WASHINGTON PRINCIPLES
UNDER INTERNATIONAL LAW

1.3.1 Adopting the Washington Principles
The United States Department of State, together with the United
States Holocaust Memorial Center, were as said the hosts and
organizers of the Washington Conference. In a more substantive
manner, the United States also played an important in the drafting of
the Washington Principles.
The statement containing the eleven Principles was in fact based
on a draft prepared by the delegation of the United States. The draft
1

2
3
4
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The London Conference on the issue of Nazi gold took place from 2 to 4
December 1997. In the winter of 1998 the Washington Conference on HolocaustEra Assets followed, whereas in the fall of the year 2000 in Vilnius the first
conference took place that was exclusively dedicated to the issues surrounding
stolen cultural goods. Apart from the above mentioned conferences that were
primarely aimed at tackling the legal problems with regard to unresolved issues
resulting from WW II, meetings were also held, which were dedicated to
Holocaust remembrance and awareness. An example of such a conference is the
one that took place in 2000 in Stockholm, named ‘The Holocaust’. See for an
almost exhaustive survey of the different (non)governmental conferences
<http://www.lootedart.com/MKF4TO249881> accessed 1 December 2011.
J.D. Bindenagel (ed), Washington Conference on Holocaust-Era Assets, November 30–
December 3, 1998 (Government Printing Office: Washington DC 1999).
In the opening of the declaration on the Washington Principles the term ‘Naziconfiscated art’ is used.
A total of 44 countries (and 13 NGO’s) were present at the Washington
Conference.

The Washington Principles: an Overview

was based on a paper and guidelines of a taskforce of the American
Association of Art Museum Directors (AAMD) on the Spoliation of
Art during the Nazi/World War II Era ( 1933-1945). 5 This taskforce
was convened after the seizure of two Schiele paintings in 1998 and
the subsequent fear of U.S. museums that after this confiscation it
would turn out to be impossible to borrow art for display from other
countries. The two paintings concerned were the object of a civil
claim by two families that turned into criminal proceedings under the
National Stolen Property Act instigated by the U.S. attorney’s office.
This claim was initiated right after the two Schiele paintings entered
U.S. soil, following the execution of a loan between Austria’s Leopold
Foundation and the Museum of Modern Art (MoMA) in New York
in order to display these paintings at an exhibition in 1998. 6 Goal of
the AMMD-taskforce was thus to present guidelines addressing
similar and related problems as with which the MoMA was
confronted in the case of the Schiele paintings. Consequently in June
1998, recommendations were presented by the taskforce and agreed
upon by the AMMD amongst other things on provenance research
within museums, the seeking of warranties from sellers of a valid title
free of claims and the resolving by mediation of any claim against
works of art in a museum’s collection. 7
Because of the universal nature of the legal difficulties on Nazilooted art, these AMMD-guidelines were used as starting point for
negotiations by the American delegation at the Washington
Conference. 8 The primary objective of the Conference was the
internationalization of the guidelines, if possible in a binding
international agreement. However, several mostly European delegates
at the Conference, were opposed to a binding legal status of such
guidelines. There were several reasons for not adopting binding legal
obligations, one of them being the different nature of various legal
systems. Also a long appellate process would prove too costly and
take too long for the claimants. Apart from these pragmatic reasons
there was also a strong (political) opposition in several countries
against the adoption of binding rules. 9 Consensus on the Principles
could only be reached after a compromise leading to the inclusion of
5

6
7
8
9

Stuart E. Eizenstat, Imperfect Justice: Looted Assets, Slave Labor, and the Unfinished
Business of World War II (Public Affairs: New York 2003) 192-193. See generally on
the Washington Conference Andrea F. G. Raschèr, ‘The Washington Conference
on Holocaust-Era Assets (November 30 – December 3, 1998)’ (1999) 8
International Journal of Property Law 338.
ibid 191.
ibid 191-193.
The AMMD guidelines are published in: (1998) 7 International Journal of Cultural
Property 545.
Raschèr (n 5) 338.
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a Preamble, containing an explicit reference to the non-binding status
of the Principles. 10
1.3.2 Status of the Washington Principles under international
law
The declaration containing the Washington Principles at the time of
adoption could only be qualified as a form of ‘soft law’. 11 Under
international law, it is not ruled out that soft law with the passage of
time can either lay ground or constitute stepping stones for gradual
formation into for example customary rules and thus turn into legally
binding rules. According to general understanding, two requirements
have to be met for a rule to be qualified as customary law. First, there
has to be a general State practice or usus, and second there has to be a
conviction that such practice reflects or amounts to law (opinio iuris)
or is required by social, economic or political exigencies (opinio
necessitatis). 12 However, due to the specific reference to the nonbindingness of the Principles in the Preamble, the chances of the
Principles evolving into binding rules are slim.
The non-bindingness of the Principles however, does not
necessarily mean that they have no value at all. For starters, up until
this day the Principles represent the only international ‘agreement’
which deals with Nazi-looted art and are frequently referred to in the
art world. 13 Secondly, as stated in the Introduction, the Washington
Principles are consistently referred to at the different relevant
conferences that took place after 1998 and seem to be a connecting
thread in subsequent statements and resolutions that would follow
the Washington statement on Nazi-looted art. The congress held in
Vilnius, Lithuania in 2000, showed that there was a continuing global
interest in the problems surrounding ‘Nazi-confiscated art’. The
‘Vilnius International Forum on Holocaust-Era Looted Cultural
Assets’, was the European counterpart of the Washington
Conference, organized under the trusteeship of the Council of

10 ibid 341. The compromise was suggested by the Swiss delegation at the
Washington Conference.
11 Antonio Cassese, International Law (2nd edn, Oxford University Press: New York
2005) 196-197. See in this regard in particular on the Washington Principles Katja
Rita Maria Lubina, Contested Cultural Property, The Return of Nazi Spoliated Art and
Human Remains form Public Collections (PhD Thesis, University of Maastricht 2009)
174-185.
12 Cassese (n 11) 161-163.
13 Eizenstat (n 5) 195. See also Hermann Parzinger, ‘Paths to Greater Responsibility:
Dealing with Nazi-looted Art 10 Years after Washington’, in Andre Baresel Brand
(ed), Taking Responsibility. Nazi-Looted Art – a Challenge for Museums, Libraries and
Archives (Koordinierungsstelle für Kulturgutverluste: Magdeburg 2009) 79.
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Europe, which showed particular dedication to the subject. 14 The
Vilnius Forum, similar to the Washington Conference, led to a
statement, the so-called ‘Vilnius Forum Declaration’. In this
declaration the importance of the Washington Principles was stressed
by an appeal directed to all countries present at the Washington
Conference to take all reasonable measures in order to implement the
Washington Principles. 15 Furthermore, ten years later the need to
organize large conferences like the one in Prague and Terezin in June
2009 is still felt. Issues concerning stolen cultural goods had a
prominent place at this conference. Like its predecessors, one of the
results of the events in Prague and Terezin was the issuing of a
statement. In the Terezin Declaration, under the paragraph ‘Nazi
Confiscated and Looted Art’, again an explicit reference was made to
the Washington Principles. 16 The Declaration also called for the
establishment of an agency that monitors the progress made by
different countries on their dealing with the problems of Nazi-stolen
cultural goods. The agency, called the ‘European Shoah Legacy
Institute’, is officially established by the Czech government in 2010
and based in Terezin. 17
As said these events can simply not justify the conclusion that
the Principles are even evolving into rules of customary role, but do
implicate the expression of a strong moral commitment for the
countries involved. An even greater role is also possible: apart from
expressing a moral commitment, the Principles could indeed have
played a role in the shaping of a restitution policy, as seems to be the
case in the Dutch experience. As pointed out in the Introduction, the
different national instruments addressing the problems surrounding
Nazi-looted art claims will be discussed in the next chapter. The
research of these national instruments may also shed some light on a
possible shaping and harmonizing role of the Principles in this regard.
Therefore, the next paragraph is dedicated to the actual content of
the Principles to make such an analysis possible.
14 The Vilnius International Forum on Holocaust-era Looted Cultural Assets took
place in Vilnius, Lithuania from 3 to 5 october 2000.
15 Vilnius Forum Declaration under 1.
16 The Holocaust Era Assets Conference in Prague and Terezin took place from 26
to 30 juni 2009. See for more information and in particular the Terezin
Declaration <http://www.holocausteraassets.eu/> accessed 1 December 2011.
17 See for this joint declaration <http://www.holocausteraassets.eu/program/conference-proceedings/declarations/> accessed 1 December 2011, under ‘Joint
Declaration EU CZ final.pdf’. The main task of the European Shoah Legacy
Institute would seem to be to monitor the progress of countries in their attempt
to effectuate restitution of cultural goods looted by the Nazi regime. See for more
information about the Institute
<http://www.shoahlegacy.org/organization.html> accessed 1 December 2011.
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1.4 CONTENT OF THE WASHINGTON PRINCIPLES
In this section, first the text of the Washington Principles is given.
Subsequently, some general remarks are made on the Principles. The
section will be concluded with an individual analysis of those of the
Principles that concern the execution of the actual restitution policy.
1.4.1

Washington Principles on Nazi-Confiscated Art: text

In developing a consensus on non-binding principles to assist
resolving issues relating to Nazi-confiscated art, the Conference
recognizes that among participating nations there are differing legal
systems and that countries act within the context of their own laws.
I.

Art that had been confiscated by the Nazis and not
subsequently restituted should be identified.

II.

Relevant records and archives should be open and accessible
to researchers, in accordance with the guidelines of the
International Council on Archives.

III.

Resources and personnel should be made available to
facilitate the identification of all art that had been
confiscated by the Nazis and not subsequently restituted.

IV.

In establishing that a work of art had been confiscated by
the Nazis and not subsequently restituted, consideration
should be given to unavoidable gaps or ambiguities in the
provenance in light of the passage of time and the
circumstances of the Holocaust era.

V.

Every effort should be made to publicize art that is found to
have been confiscated by the Nazis and not subsequently
restituted in order to locate its pre-War owners or their heirs.

VI.

Efforts should be made to establish a central registry of such
information.

VII. Pre-War owners and their heirs should be encouraged to
come forward and make known their claims to art that was
confiscated by the Nazis and not subsequently restituted.
VIII. If the pre-War owners of art that is found to have been
confiscated by the Nazis and not subsequently restituted, or
their heirs, can be identified, steps should be taken
12
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expeditiously to achieve a just and fair solution, recognizing
this may vary according to the facts and circumstances
surrounding a specific case.
IX.

If the pre-War owners of art that is found to have been
confiscated by the Nazis, or their heirs, can not be identified,
steps should be taken expeditiously to achieve a just and fair
solution.

X.

Commissions or other bodies established to identify art that
was confiscated by the nazis and to assist in addressing
ownership issues should have a balanced membership.

XI.

Nations are encouraged to develop national processes to
implement these principles, particularly as they relate to
alternative dispute resolution mechanisms for resolving
ownership issues. 18

1.4.2

General remarks

When reading the eleven Washington Principles, one can make a
distinction between the Principles I – VI, that mainly relate to
identification of Nazi-confiscated art and provenance research, and
those Principles VII – XI, which concern the achievement of a ‘just
and fair solution’ 19 to possible claims. 20 The following general
remarks are applicable to all Principles.
According to the statement, the Principles explicitly concern
‘Nazi-Confiscated Art’ and not just ‘looted’ or ‘spoliated’ art. The
Russian delegation objected to the latter two terms because of the
position of the Russian Federal Republic on ‘Soviet Trophy Art’ as
incorporated in the 1998 Federal Law on displaced cultural valuables
as a result of World War II. Russia was finally placated by the phrase '
Nazi-Confiscated Art” which paved the way for agreement. 21
However, there are several issues that the Washington Principles
do not elaborate on and therefore remain unclear. In effect in the
statement containing the Washington Principles the term ‘art’ is used
consistently, but it is not explained what items and objects exactly
qualify as ‘art’. The same can be said of the phrase ‘confiscated by the
Nazis’. For example what timeframe should be used in this respect?
World War II officially started the 1st of September 1939 and ended
18
19
20
21

Text copied from Raschèr (n 5) 341.
See Principle number VIII.
See also Lubina (n 11) 174-177.
Eizenstat (n 5) 197-198. See Appendix III J for a detailed analysis of the Russian
Federal Law.
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in Europe on the 7th of May 1945 when Nazi-Germany surrendered.
But the Nazi-regime already began its reign in 1933 in Germany and
so did the systematic discrimination of Jews in Germany. Apart from
the applicable timeframe, it remains unclear what is exactly to be
understood by ‘confiscation’. What actions can justify the conclusion
that the term ‘confiscation’ is applicable? This question is specifically
relevant when artworks were subject to a claimed forced sale.
Furthermore, the Principles also mention that ‘facilitation of
identification of all art’ should be made possible by providing
‘resources and personnel’. 22 To what extent should resources and
personnel be made available, and what are the minimum
requirements in facilitating the identification of art works? Does that
mean that states hold the obligation to do extensive provenance
research if that would possibly lead to the identification of former
owners or their heirs?
Last but not least, the Washington Principles speak of dispute
settlement for ‘pre-War owners and their heirs’. The general reference
to ‘heirs’ leaves a lot of room in determining the possible circle of
affected persons.
The above mentioned general remarks all show that the
Washington Principles leave a considerable amount of room for
interpretation to the ‘participating nations’. Regardless of this wide
margin of interpretation, a more detailed discussion of the Principles
that concern the achievement of a ‘just and fair’ solution remains
useful and will be discussed in the next section.
1.4.3

Principles VII-XI

The actual content of Principles VII- XI will be discussed first, where
after an analysis will follow of these Principles that are meant to guide
a ‘just and fair’ solution to possible claims on Nazi-looted art. 23
Principles VII-XI: content
In order to accomplish the so-called ‘just and fair’ solution, Principle
VII first states that ‘pre-War owners and their heirs should be
encouraged to come forward and make known their claims to art that
was confiscated by the Nazis and not subsequently restituted’.
Principle VIII and IX both contain the actual reference to a ‘just
and fair’ solution. In the situation where pre-War owners and their
heirs can be identified (Principle VIII) as well as when in
identification of former owners fails (Principle IX), ‘steps should be
22 See in particular Principles no. III together with V and VI.
23 See on these Principles in particular also Lubina (n 11) 176-177.
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taken expeditiously’ so that a ‘just and fair’ solution with regard to
stolen Nazi-art can be achieved. In the case when pre-War owners
and their heirs can be identified, the ‘just and fair’ solution ‘may vary
according to the facts and circumstances surrounding a specific case’.
Principle X and Principle XI concern possible options for states so
as to attain a ‘just and fair solution’. Principle X contains remarks on
state established committees or other bodies to identify art and to
assist in addressing ownership issues: those committees should have a
balanced membership. Principle XI contains a more general remark. It
encourages states to develop national processes to implement the
principles, in particular in relation to alternative dispute resolution
mechanisms for resolving ownership issues.
To conclude, these Principles are primarily guidelines that relate
to how a restitution procedurally should be embedded by stressing
(state) encouragement towards previous owners and heirs and
establishing committees or bodies to address difficult problems in for
example ownership issues. However it was also showed that Principle
VIII and IX point towards a more substantive guideline that relates
to the solution, which again has to be ‘just and fair’.
Principles VII-XI: analysis
Already in section 1.3.2.2 the overall conclusion with regard to the
content of the eleven Principles was that a considerable amount of
room for interpretation and elaboration is left by remaining silent on
the scope of certain key-notions included in the Principles. This
conclusion is also and maybe even more applicable on the five
Principles that regard a ‘just and fair’ solution. As the discussion on
the content of those Principles has shown, the recommendations they
convey are vague. As Principle VII indicates, pre-War owners should
be ‘encouraged to come forward’. The context and the adoption
process of the Washington Principles, which was aimed at mobilizing
states in order to tackle the problem of Nazi-looted art, implies that
this encouragement should at least primarily come from states. The
Principles however do not elaborate on the possible ways of
encouraging pre-War owners nor explain what is meant by
encouragement.
Furthermore, the Principles for instance do not mention
‘restitution’ as a (possible) just and fair solution to claims, nor do they
give other possible options. 24 Instead the Principles (VIII and IX)
demand states to ‘expeditiously take steps’ to achieve such a solution,
24 The Terezin Declaration under paragraph ‘Nazi-Confiscated and Looted Art’
explicitly uses the term ‘restitution’ in referral to the achievement of ‘just and fair
solutions’.
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without indicating what a 'just and fair solution' is and when exactly a
state is expeditiously dealing with Nazi-looted art cases. As Principle X
indicates, states can opt for establishing committees or other bodies
to identify art and to assist in addressing ownership issues. It is not
mandatory to establish such bodies, but one could imagine that there
are certain circumstances that could justify the conclusion that
establishing a body should be mandatory, such as a large amount of
identified Nazi-looted art in state custody. The same applies for
Principle XI, which primarily focuses on the issue of addressing
ownership issues and urges states to establish alternative dispute
resolution mechanisms so that a ‘just and fair’ solution will be
achieved. However, indications on how actually to address ownership
issues are lacking, for example how to deal with the burden of proof.
Despite their rather vague nature, the Principles do give certain
building blocks for states to address the often difficult legal issues
surrounding Nazi-looted art claims. In any case, they were drafted in
order to assure that possible statutes of limitation which could be
applied by winter 1998, barring any just and fair solution should not
or at least be applied in a less stringent manner by states. Also in
recognizing the difficult legal issues in particular with regard to
resolving ownership issues, the Principles more or less assume that
committees or other bodies are necessary and therefore have to be
established. Finally in settling Nazi-looted art claims, alternative
dispute resolution mechanisms are clearly preferred over legal
proceedings before courts.
1.5 CONCLUSION
In this chapter the Washington Principles have been the focus of
attention.
The drafting process has shed some light as to how the Principles
should be understood. The conference set out to formulate binding
rules on the restitution of Nazi-looted art, but could not agree on a
binding document. Instead a non-binding declaration was adopted.
Additionally, the content of the Principles is vague. Certain keyconcepts, such as ‘art’ and the achievement of a so-called ‘just and
fair’ solution are not elaborated on and therefore still leave one
reading the Washington Principles with a lot of unanswered
questions. Nevertheless, the Washington Principles do give certain
suggestions on the settlement of Nazi-looted art claims and thus on
how to construct a restitution policy.
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Four procedural key notions which can be extracted from the
Principles can serve as a tool in the analysis of the measures taken by
different countries to implement the Washington Principles:





encouraging pre-War owners to come forward,
less stringent or non application of possible statutes of limitation
on Nazi-looted art claims and other strict legal requirements f.e.
burden of proof,
the establishment of committees or other bodies in order to
correctly address the difficult legal issues,
and in settlement of claims alternative dispute resolution
mechanisms are preferred over legal proceedings before courts.

Next to these more procedural guidelines, the Washington Principles
also contain a substantive guideline by indicating that a ‘just and fair’
solution should be reached.
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2. CURRENT RESTITUTION POLICIES: DESCRIPTION
AND COMPARISON

Research has been done in thirteen European countries into the
question whether those countries have established a restitution policy
regarding Nazi-stolen cultural goods. Although in this research the
emphasis lies on restitution policies, in some countries the restitution
policy is so closely connected to restoration policies that the former
could only be studied in the broader context of the latter. By
restoration policies, policies to restore past injustices occurred during
the Nazi-reign, are meant. Restoration can take different forms: a
restitution policy, but also policies aimed at financial compensation or
a combination of both those policies.
The policies will be described with the help of the questionnaire
as I developed in the course of this investigation. The executed
research in all thirteen countries has been carried out by way of
answering the twelve questions the questionnaire consists of. The
built-up of chapter 2 therefore follows the outline of the
questionnaire. The following remarks highlight the main features of
the questionnaire and thereby the current chapter as well.
The twelve questions of the questionnaire can be divided in two
groups. The first group of eight questions all concern general aspects of
policy. By general aspects, the design, range and general features of
policy are meant. The second group of four questions concern the
actual content and execution of policy.
Considering the previous remarks, the built-up of chapter 2 is as
follows. In the next section first the questions concerning general
policy will discussed by way of enumeration and a short explanation.
Subsequently in a following section the general policy features of the
researched countries will be described and compared, provided that
those countries actually deploy a policy. Sections 2.3 and 2.4 are
composed in the same way, though concern the other subject matter
of actual content and execution of policy. The chapter will end with a
few concluding remarks. 25
25 As this chapter is entirely based on the executed research per country by way of
the questionnaire, I refrained from inserting footnotes to avoid repetition. One is
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2.1 GENERAL ASPECTS OF POLICY: QUESTIONS
The eight questions concerning general policy aspects and
corresponding explanation read as follows.
1.

Is there any relevant legislation enacted?

Explanation:
a. Research will be carried out as to whether there is any (binding)
legislation enacted and/or whether there exists any written or
unwritten policy rules statements governing restitution and
sometimes other forms of restoration in the country concerned.
b. While examining the applicable rules, a distinction will be made
between procedural rules (power structure) and material rules
(content of the policy).
2. Does the country concerned have a policy on the
restitution of stolen cultural property?
Explanation:
This question works as a filter for the coming questions. For
countries that appear not to conduct restoration measures for cultural
property, a negative answer to this question will mean that question
numbers 3. to 10. cannot and therefore will not be answered.
If there is a policy on the restoration of, past injustices related to
cultural property research will be done as to whether this policy
consists:
a. financial compensation, or
b. restitution of cultural goods, or
c. both financial compensation and restitution
3. Publicity of the policy?
Explanation:
To what extent is information on this specific policy accessible to the
public? In this context, published policy rules and directions of
government agencies will be looked at in particular.

referred to Appendix III for the filled in questionnaires per country including
references.
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4. How is the necessary research executed or facilitated?
Explanation:
Research will be carried out in to what extent claimants are supported
in their research on stolen cultural property. Who does the actual
research; the government, by means of a special service or committee,
or the claimants themselves? At what point in time does the research
start; does it start before or after claimants announce themselves as
such?
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
Explanation:
The Dutch government enacted the ‘Wet behoud cultuurbezit’
(Cultural Property Preservation Act) in order to protect certain
cultural goods because of their great historical value and scientific
importance to the preservation of the Dutch cultural heritage.
However, this Act does not apply when the Dutch restitution policy
is exercised. It is therefore particularly valuable for this research to
examine whether there is any legislation in force that can frustrate a
restitution claim.
6. Is there an independent committee or establishment?
Explanation:
a. research will be carried out as to whether if, and to what extent a
special committee or establishment has been founded to manage
these restoration issues and
b. how is the independence of this committee or establishment
assured?
The following aspects will be looked at in more detail:
- composition of the committee/establishment
- competence of the committee/establishment
7. Is there a policy on non-restituted objects?
Explanation:
Are there any (formal) rules or is there a policy or official statement
on cultural property that cannot be restituted? What will happen to
the assets of which the owner is known but untraceable and what will
happen to assets which are completely or partly unidentifiable?
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8. Termination of the policy?
Explanation:
Is there a point in time at which the policy will be terminated e.g. by
means of a term of limitation, the coming into force of certain
conditions or the fixation of a time limit?

2.1.1

Use of questions in research

In order to correctly understand the method of research by using the
questions of the questionnaire, the following remarks are of
importance.
As to question 2 in particular, it seeks to give an answer on
possible restitution policies on cultural goods. Research showed that a
policy of restitution is one approach that countries could choose in
order to restore past injustices; other countries have chosen another
perspective. Financial compensation is their general approach, of
which restitution policy is only an aspect. Some countries have found
variation on those options. Countries sometimes even chose to do
both and in those cases the policies are often interrelated. One should
for that reason be aware that the description of the policy in section
2.2 may comprise restitution policies as such, but can also deal with
financial compensation or both. If the latter two occur, this will be
highlighted in the description and comparison. Furthermore if the
policy on restoration of a researched country only comprised financial
compensation of lost cultural goods, some questions could not be
answered completely or not at all. For example, question 7 that deals
with policies on non-restituted cultural goods is not applicable in that
situation and therefore cannot be answered.
In the following section, I will provide an overview and
comparison of the general policy aspects of the restitution policy of
cultural goods. With regard to the filtering nature of questions 1 and
2 however, first the countries without any form of restitution policy
will be mentioned. For the goal of the discussion at hand, these
countries lacking a restitution policy, are excluded from discussion in
this chapter. These countries will be included in the analysis in
chapter 3.
2.2

GENERAL ASPECTS
CULTURAL GOODS

ON

RESTITUTION

OF

STOLEN

Five out of the thirteen researched countries do not have a form of
restitution policy regarding stolen cultural goods. Three of them are
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situated in what is called Eastern Europe, being Hungary, Ukraine
and Poland.
In the western part of Europe, the same goes for Denmark and
Luxemburg. As said, these five countries are excluded from further
discussion in this chapter.
Hereafter a (short) description and comparison of the general
policy aspects of the remaining eight countries will follow.
2.2.1

Is there any relevant legislation enacted?

Research has shown that the eight countries involved have taken their
own approach in the construction of a policy on restitution of
cultural goods.
Out of eight countries, seven have used a form of legally binding
rules to shape the policy. In three of those seven countries, Austria,
Russia and the Czech Republic one can speak of a rather legislative
approach: in the relevant (federal) laws both material rules can be
found regarding grounds that can lead to restitution and formal rules
concerning the competent authority that decides on these issues.
Again in three of the seven countries current legislation only
concerns formal rules and sees to the creation of a body that either
advises or decides on these issues. In Belgium this happened by way
of a federal law, in France and the Netherlands a few decrees were
issued that concerned the creation and functioning of such a body.
Last of the seven concerned countries is the United Kingdom.
Contrary to the other six countries the legislation that was enacted
and brought into effect only recently (2010) does not (primarily)
concern the establishment of a restoration policy. The law is meant to
solve a very specific legal problem that until that time could debar the
actual return of a cultural good when a justified claim was at hand.
Until 2010 however the policy in the United Kingdom was purely
based on policy rules, drawn up in 2000.
In one of the eight countries, being Norway, no legal
instruments were used to shape their policy. The policy rules
concerned were laid down in a so-called White Paper, which can
either behold a proposal or report to the Norwegian parliament
(Storting).
2.2.2

Does the country concerned have a policy on the
restitution of stolen cultural property?

There are as said, more answers possible to question 2 than a simple
yes or no. One must take notice that the discussion hereafter will
comprise more than the existence of a restitution policy. In all
researched countries a policy on restitution of cultural goods or
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financial compensation was restricted to events related to the Naziregime and World War II.
In Norway the policy as laid down in the White Paper (no. 82,
adopted in 1999) came down to individual and collective financial
compensation by way of paying out a fixed amount of money (200.000
NOK per claimant) for loss of possession in general due to the Naziregime. The financial compensation took no special interest in loss of
cultural goods in particular and restitution as such was not an option.
In Belgium the situation is a bit more complicated. Belgium
offers a perfect example of a country where a policy of financial
compensation and restitution policy are interrelated. The Belgian
federal government started in 2001 with a policy that opened up the
possibility of financial compensation for lost possessions due to the
Nazi-regime. To be clear: the policy was not in particular aimed at
losses regarding cultural goods. The processing of claims though
could very well include the possibility of loss of a cultural asset. The
research of a few claims led to the conclusion that some of the
claimed cultural goods were in the possession of the Belgian federal
government. This has lead to the restitution of the involved assets in
two cases along with awarding financial compensation. Until this day
however, no guidelines on restitution have been issued by the Belgian
federal government by way of policy rules or legislation on
restitution. The chance that an on a federal level arranged policy will
be issued in the future is relatively small, due to the complicated statestructure and institutional organisation of the Belgian state. This
however does not implicate that new claimants would be confronted
with a closed door, the contrary is the case. From 1999 and onwards
the Belgian federal government has done research into the question
of stolen cultural goods, where the research executed within the
scope of the financial compensation policy also played an important
role in identifying and if possible, returning cultural assets. With the
conclusion of the financial compensation policy on 31 December
2007, further research is now executed by the POD Federaal
Wetenschapsbeleid (Belgian Science Policy) by a department called
‘Restitutie van geroofde Joodse Cultuurgoederen’ (Restitution of
looted Jewish Cultural Assets). Up until now 331 cultural assets with a
still unknown, probably former Jewish provenance were discovered
in Belgian museums and cultural institutions. It’s not clear what steps
will be taken in the future, but research takes place as to what are the
best options in order to try and restitute the 331 works. Furthermore
it is also planned to do provenance research in collections of
museums of provinces and municipalities.
The other six remaining countries all execute an explicit
restitution policy, supported either by legal or policy rules, on cultural
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goods. Before discussing the six countries in question one of them in
particular needs a special remark.
In Russia the Russian Federal Law of 1998, contrary to all other
restituting countries, seems as such not primarily written in order to
support individual claimants in their restitution claims. The basic
principle of the law is that so-called ‘displaced cultural valuables’ that
are located in the territory of the Russian Federation are owned by
the Federation provided that these valuables were removed from
territories of Germany and its allies pursuant to orders of the Soviet
Army military command or other competent government agencies of
the USSR, during and after WWII. There are a few minor exceptions
to this basic rule that will be discussed in section 2.4.1.1.
Of the six countries, three execute a policy which is specifically
and only aimed at restitution of stolen cultural goods to individual
claimants. In the Netherlands, the Czech Republic and Russia one
can claim cultural assets that are in the possession of the state. As for
the Czech Republic however I must note that during the research I
encountered one case in which a claim for restitution for 32 artworks
was filed, that partially ended in restitution but also partially in
financial compensation. This case will be further elaborated on in
section 2.2.5, but the Czech restitution law of 2000 does not provide
for the possibility of financial compensation as such. In the
Netherlands the establishment in 2001 of the Restitutions
Committee, the advisory body on the assessment of restitution
application meant the actual start of a policy aimed at restitution of
stolen cultural assets.
The remaining three countries have a policy that not only offers
the possibility of restitution but also of financial compensation. The
three countries concerned, France, Austria and the United
Kingdom, all have different frameworks in claiming process.
Since 1999 in France there is an advisory committee, called
Commission pour l’indemnisation des victims de spoliation (Commission for the
Compensation of Victims of Spoliation, hereafter: CIVS) that mainly advises
on claims for financial compensation. The task of the CIVS is
restoring remaining past injustices inflicted to victims of anti-Semitic
legislation during the years of the Nazi-regime by way of the Vichygovernment. As in Belgium, financial compensation is not in
particular aimed at compensation for lost cultural assets as such, but
for all lost possessions. Apart from the task of advising on financial
compensation for lost assets, the CIVS can also make
recommendations specifically on restitution claims of stolen cultural
assets. With regard to the existence of a particular policy on
restitution of cultural goods in France, a short explanation on the socalled MNR Collection is necessary. MNR is the acronym for Musées
Nationaux de Récuperation and is a collection of artworks recuperated to
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France after World War II but which were or could not at that time
be restituted to their rightful owners. This collection of 2.000 works
was selected out of a larger group of 16.000 recuperated cultural
assets. The 2.000 works were chosen by the Musées Nationaux
(French national museums) for their surplus value to the French
national cultural heritage. The works were not acquired by the French
state. Just after the WWII no budgets were available for acquisitions
like those. These works were governed by a special regime: the 2.000
works were designated with the MNR label and put under
responsibility of the French Ministry of State which placed the works
under the actual control of the Musées Nationaux. The special regime
of governing the MNR Collection made that the French state never
became owner of the works but only holder of the items. After 1954
not much attention was paid to the special status of this collection
until in 1996 the Ministry of State started a renewed campaign in
order to facilitate and promote restitution of these works again. In
section 2.2.4 this renewed campaign will be discussed, but for now it
is important to note that renewed attention was paid to the special
status of the MNR Collection from 1996 and onwards. There is a
connection between the CIVS and the restitution of items out of the
MNR Collection: the CIVS has been asked twice to issue
recommendations on restitution claim regarding MNR works.
In Austria three separate bodies are involved in the process of
financial compensation and restitution. These forms of restoration
are laid down in separate federal laws but do interrelate. As in France
and Belgium rules on financial compensation for lost possessions
comprise the category of cultural assets. The same law, the General
Settlement Fund Law of 2001, which makes financial compensation
possible also offers the possibility of so called In Rem-restitution. In
Rem-restitution means restitution of immovable’s and movables with
the exception of cultural goods. This exception however is not
applicable when it concerns cultural assets and Judaica that formerly
belonged to Jewish organisations. Individual claimants on the other hand
can be eligible for restitution of stolen cultural assets currently in
possession of the Austrian federal state and institutions under
another federal law, the Law of 1998 on Art Restitution, which is
specifically aimed at art restitution.
Finally, in the United Kingdom as said both restitution and
financial compensation are options for claimants. As said in section
2.2.1 the in 2000 started policy in the United Kingdom was until 2010
governed by policy rules, instead of legal rules, that were specifically aimed
to restore possible issues regarding Nazi-stolen cultural assets
possessed by state owned museums and museums for the public
benefit. The law of 2010 does not discard the existing policy rules
which are still applicable when explaining the scope of the policy
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regarding stolen cultural goods in that country. When reading the
applicable rules, they seem to have a mediating character, designed
for the relationship museum (i.e. board of trustees) -claimant. The
Spoliation Advisory Panel, the competent advisory body in these
matters, mediates between the two parties and shall recommend
either the return of an object or payment of compensation or a so
called ex-gratia payment. In section 2.2.6 these recommendations will
be further explained, but for now it is important to note that in the
UK there is a clear connection between financial compensation and
restitution which both are specifically designed for involuntary loss of
cultural assets.
2.2.3

Publicity of policy?

Most of the countries that were researched have made some
information accessible to the public. The amount of information
offered and the way in which the information is/was presented
nonetheless varied per country. In the course of the research as to the
way of presenting the information, particular attention has been paid
to the language(s) in which the information was presented by the
various countries.
Of the researched countries, Russia was the only country where
government information on the applicable law on restitution could
not be found, at least not in the English language. Apparently the
website of the Russian Ministry of Culture and Mass Media does
contain a page on the original law, amendments and composite
Russian texts but only in the Russian language. Also, according to the
federal Russian law, the Federal agency of executive power in the sphere of
culture, art and cinematography is in charge of the compilation of an
electronic database containing all displaced cultural valuables and of
publication of information on them. It has however up until now not
become clear whether this database exists.
Two countries had a somewhat special situation which will be
explained hereafter. One of them is Norway, the country with just a
financial compensation policy not in particular aimed at lost cultural
goods. The government hosted website did not exist anymore by
winter in 2009 when I checked it again for the conclusion of this
report. This can be related to the fact that the policy in Norway was
finished in 2000. The only consultable document was the White
Paper, available in English via the English website of the Norwegian
Ministry of Justice and Police.
The other country which needs some explanation is Belgium.
As stated in section 2.2.2 Belgium has executed a policy that was
aimed at financial compensation. During the course of events it was
discovered that two files were connected with cultural assets in the
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possession of the federal Belgian State. In those two files restitution
of the concerned items took place. Respecting the wishes of the
families involved, no publicity was given to these restitution cases.
Furthermore up until now no information has been publicized by the
Belgian federal government on the issue of Nazi-stolen cultural assets
and restitution.
The five remaining countries all to a certain extent published
information regarding their policy. Hereafter the emphasis of the
discussion will be laid on information regarding restitution policies.
When there is a connection between publicity of information on
financial compensation and restitution this will be highlighted. For
extensive information on publicity of financial compensation as such,
one is referred to Appendix III.
Of the five remaining countries the Czech Republic has the
least information available. Via the English version of the website of
the Czech Ministry a link is provided to a website that offers some
information on restitution. This website is accessible both in Czech
and English and contains the text of the applicable Czech law on
restitution. No policy rules or general explanations to the law are
published, but there is a possibility for claimants to search a database.
Contrary to the Czech Republic, in the Netherlands quite a lot
of general information on restitution policy has been made public.
Since 2010 the Dutch government communicates via a single website
where amongst other things, information on the Second World War
and in particular the Dutch restitution policy is made available in both
Dutch and English. The information offered via both versions of the
website is comparable, but presented in a different manner. Via the
Dutch version of the website it is possible to consult two files in a
section called ‘Cultural Objects and the Second World War’, one on
the Restitutions Committee and one the Ekkart Committee. The file
‘Restitutiecommissie’ provides general information on the procedure
of restitution and on how to file claims. One can also find a link to
the website of the Restitutions Committee. The second file,
‘Commissie Ekkart’ offers general information on the guidelines of
the restitution policy. The English version of the website is aimed at
facilitating possible claimants: it starts with presenting information on
how to submit a claim. Via a link on ‘more information’ one can find
comparable information as provided for in the Dutch website, on the
Restitutions Committee and general information on the guidelines of
the restitutionpolicy. As for the actual text of the guidelines of the
restitutionpolicy the following can be said. Via the website of the
Restitutions Committee, which both has a Dutch and English
version, again both a Dutch and English version of the guidelines of
the restitution policy can be found in the annual reports of the Dutch
advisory Committee.
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In the United Kingdom the Ministry of Culture Media and Sports
has a special page dedicated to involved body in this regard, the
Spoliation Advisory Panel. The amount of information offered is
comparable to the Netherlands. Several documents can be consulted,
among which the general guidelines the Panel uses in order to advise
on restitution issues. The relatively new Holocaust Act that was
brought into effect on the 13th January 2010, is unfortunately not
(yet) available on this website.
The two countries that remain to be discussed are France and
Austria. In both countries there is connection between publicity of
financial compensation and restitution. Starting with France, a
special website hosted by the French government is dedicated to the
advisory body CIVS which task is to – primarily – advise on financial
compensation. General information is provided in French, English,
German and Hebrew. For example, information is given on the task
of the CIVS, its annual reports and there is information in order to
support claimants. The latter type of information is provided in most
frequently asked questions (FAQ-list), one topic being stolen cultural
goods. Via the answers offered on this particular subject a link can be
found to the website of the French Ministry of Culture containing
information on the so-called MNR works. This website of the
Ministry of Culture on the MNR works, contains no guidelines on
restitution policy, only contact information is offered apart from a
consultable database containing the MNR works. Finally, this website
is drawn up in the French language alone.
In Austria, like in France, there is a similar connection of
publicity of financial compensation and restitution. The website of
the Nationalfonds, the umbrella organization dealing with past
injustices of the Nazi-regime, mainly contains information on the
policy financial compensation and In Rem restitution. The
Nationalfonds website, which has a German and English version also
contains a link to a website that informs exclusively on restitution
policy. The website on restitution contains several documents, among
which the relevant federal laws. Furthermore, background
information is given in order to help the reader understand the
context of this federal law on restitution. This restitution website is
also consultable in German and English, though the Austrian
legislation on restitution is only available in German.
2.2.4

How is the necessary research executed or facilitated?

In this section – in short – the question of facilitation by involved
states of claimants in order to support their claim for restitution will
be discussed. As already explained in 2.2.2 Norway only executed a
policy of financial compensation, therefore no provenance research
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on movables and in particular stolen cultural goods has been done.
Therefore Norway falls out of the scope of the current section and
will not be discussed.
Seven countries are left and I will discuss these countries along a
gliding scale from countries that do not or do little facilitation to
countries that (almost) facilitate the whole necessary process in order
to support a claim for restitution.
To begin with Russia, there is no support of claimants prior to
their official request of restitution. In Russia no provenance research
has been done in order to track down former owners or heirs. Also,
no data are available that justify the conclusion that the Russian
Federation pro-actively supports claimants by undertaking own,
governmentally induced research.
Again in this section the Belgian situation needs some
elaboration. On the situation of facilitation of claimants by
government in Belgium in general, intensive research into stolen
cultural assets by the Belgian government has taken place from 1997.
In that year a historical research commission was appointed to
research the fate of spoliated Jewish possessions during the Naziregime. In the final report, published in July 2001, a considerable
amount of attention was paid on looted cultural assets. The
assembled data of the report were furthermore documented in a
database called the Jewish Cultural Assets Belgium (JCA-B). The
database contains 4.196 descriptions of looted cultural assets of 225
collections belonging to Jews and artworks that were handed over to
musea or were sold or restituted by the Dienst Economische
Recuperatie (DER: Belgian recuperation agency, responsible for
recuperation stolen Belgian assets after World War II). This database
was not made public because of legal restrictions regarding privacy.
The database served as a basis for an exploratory research in 415
Belgian cultural organizations. On basis of the results a selection was
made of 24 cultural organizations and museums. The collections of
the 24 organisations were investigated on the acquisitions made in the
period 1933-1960. This has lead to the identification of 331 cultural
assets of a questionable provenance. When in 2002 a second
committee was established, responsible for the execution of the
financial compensation policy the acquired data on the 331 cultural
goods were also considered when a claim for financial compensation
was reviewed by the committee. This way of operating fitted within
the general approach of this Belgian compensating committee in
supporting claimants after officially filing a claim for financial
compensation. In Belgium, claimants for financial compensation had to
come forward with their claims themselves, but when a claim was
filed according to the rules the necessary research to substantiate a
claim was carried out by a team of researchers belonging to the
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Belgian compensating committee. This practice of research that took
into account the data on cultural assets, resulted in two cases in which
financial compensation was claimed also in restitution of cultural
goods (see on these two cases also section 2.2.2). As the question of
what further steps need to be taken on restitution policy is still under
consideration, more information on this subject particular subject of
facilitating is not available. For now it’s important to note that there is
still an ongoing research on stolen cultural goods, undertaken by a
department of the Belgian Science Policy, and that the Belgian
government as such will operate in a cooperative manner when a new
restitution claim is made which is exemplified by the two files in
which restitution has taken place.
The remaining five countries all know a certain degree of
facilitating claimants of restitution. In the Czech Republic, there is
an online database on the restitution website in which claimants can
try and search for their lost cultural assets. This database is the way in
which the Czech Republic facilitates possible claimants and is
consultable in both the Czech and English language. The database
contains 3407 cultural assets which after government supported
research proved to be Nazi-looted. This database offers the option to
display all works with the help of the following data: artist, work,
date, technique, proportions, origin and actual keeper. With origin is
meant the previous holder, sometimes the name of the original
owner, in other cases e.g. the Gestapo. The actual keeper is the
current holder, that could be one of the 22 state-owned with the
inclusion of the Jewish Museum in Prague. Claimants are furthermore
not actively sought by the Czech government.
In France, as in the Czech Republic, there is a database on the
website of the French Ministry of Culture since November 1996 (see
also under section 2.2.3), consultable only in French. The database
contains the 2.000 MNR works that after the Second World War
were entrusted to museums belonging to the Musées nationaux
(umbrella organization for French national museums).There are
different ways in which the database can be researched, one can
either try a free search or a search with help of similar data as
provided for in the Czech database. Claimants are not actively sought
by the French government but other initiatives were taken in order to
reach possible claimants. Among other things a catalogue in paper
was published in 2004 containing a description of the MNR works
that are available at the museums currently harbouring MNR works.
Moreover in 2008 a special exposition of 53 MNR works was
organised by the French Ministries of Culture and Foreign Affairs
and the board of the Musées de France and the Réunion des musées
nationaux in cooperation with the Israel Museum of Jerusalem.
Under the title ‘A qui appartenaient ces tableaux/Looking for owners’ the 53
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works were exposed in the Israel Museum in Jerusalem from 18
February until the 3rd of June and the Musée d’art et d’histoire du
Judaïsme in Paris from 24 June until the 28th of December.
In the United Kingdom the National Museum Directors
Conference (NMDC, the independent umbrella organization that
represents all British national and a number of larger regional
museums) took up the responsibility of coordinating a provenance
research under its members in 1998. On the website of the Cultural
Property Advise, an institute partly funded by the Ministry of Culture
Media and Sport, the results of this investigation were made public as
is a database in 2007. The database contains works with incomplete
provenance from 1933-1945 and can be searched using the similar
data as in France and the Czech Republic. Claimants have to come
forward themselves with claims.
There are finally two countries with a government investigation
in order to actively track down claimants. Those countries are the
Netherlands and Austria.
As for the Netherlands, the Dutch government decided to stop
the active research on 4 April 2007. This active investigation started
in the late nineties. Apart from the active search in the Netherlands
there is also a database that contains the provenances of objects
belonging to the so-called NK Collection and each object is
accompanied by a photograph. This NK Collection is comparable to
the French MNR collection, consisting of some 4000 cultural assets
that had been recuperated after WWII and were not or could not be
returned to its original owners. Furthermore the Dutch Restitutions
Committee conducts the needed research for every claim that it
receives.
Finally in Austria, claimants are also actively looked for by the
Austrian government. Presumably this active search is connected with
the way in which the Austrian restitution law of 1998 is constructed.
This law does not recognize a right to claim for possible claimants
but it reasons the other way round. It gives the involved and
competent Ministers the authority to possibly dispose of Nazi-looted
art works which are currently owned by the Austrian federal state and
its institutions. To this end, since 1998 a provenance research ordered
by the Austrian federal government is executed and is to this day still
ongoing in Austrian federal museums. Under the Federal Office for
the Protection of Monuments, the Commission for Provenance
Research was set up and is responsible for the provenance research.
The assembled information is used in order to support a decision of
the involved Minister on the question whether an item has to be
returned to a (possible) former owner or heir(s). In other words, in
Austria the necessary research is conducted by the Austrian federal
government.
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As in the Netherlands, apart from this active research, there is a
database on stolen cultural assets that can be consulted both in
German and English.
As to the possibility of In Rem restitution of cultural assets and
Judaica, Jewish organisations had to make themselves known to the
Arbitration Panel, being the competent body to issue
recommendations on this subject. A claimant should establish a
substantiated credible case of the circumstances of his persecution.
The arbitration panel however will for that purpose take into
consideration the known historical circumstances and contexts. The
same applies to proving the linkage between persecution and losses
or damages. Claimants for In Rem restitution should provide
evidence for example by handing over documents of ownership etc.
If however no relevant evidence is available, claimants may also make
their claim credible in some other way. The Arbitration Panel namely
decides on the basis of a free assessment of the evidence. Also the
Arbitration Panel is assisted in its examination work by a staff of
historians and lawyers. Furthermore the report and findings of the
Austrian Historical Commission are used in the research of the
Arbitration Panel.
2.2.5

Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?

Goal of this question is clear: to investigate whether countries
executing a restitution policy had legislation that could debar the
actual return of a cultural asset to a claimant after a filing a justified
claim for restitution. During the course of investigations it sometimes
turned out to be too time consuming to exactly find out what legal
systems were established in the researched countries in order to
protect their cultural heritage. In other countries, such as Russia and
the Czech Republic these investigations turned out to be impossible
due to language restrictions. In those cases I used the information
available on the subject, for the most part based on the course of
events on specific restitution cases.
Again on the situation in Norway I can be short: because there is
no restitution policy executed, no further research on this subject was
necessary.
As for Belgium up until now, based on the two cases in which
restitution has actually taken place, no legal restrictions have debarred
the actual return of the works to the claimants.
In the Czech Republic the general legal structure on the
protection of cultural heritage did not become clear. But there’s one
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particular case on restitution that proves that legal rules on the
protection of cultural heritage could debar a claimed work from
returning to its former owner or heirs. In the case of the heirs of the
late Emil Freund 32 works of art were claimed. Out of those 32, 19
were restituted while 13 others after a request filed by the Czech
National Museum in Prague were labelled as a cultural monument by
the Czech Minister which meant that the works could not leave the
country anymore. The involved claimants were financially
compensated instead by the Czech government. Up until this day, the
Czech government refuses to comment on the amount of
compensation awarded.
As to Russia the restitution law has a special provision on this
point that distinguishes between two categories of cultural goods.
There are those goods that can label as unique. They are of a special
cultural, historical or financial value for Russia. That category of
unique cultural goods can only be returned when a federal law is
created, approved by Russian parliament. Cultural assets that are
labelled not to be of such a special value, can be returned after a
governmental Decree. The actual return of a cultural asset depending
on its categorization always needs an explicit act of approval either by
way of a federal law or governmental Decree.
Both in France and in the Netherlands there are laws to protect
the national cultural heritage that when applied to the restitution
policy could debar the transfer of a cultural asset to a claimant. In
France the protection of the cultural heritage means a general ban on
transferring objects out of national collections. This ban is however
not applied to objects that belong to the MNR Collection, which can
probably be explained by the fact that ownership of objects belonging
to the MNR Collection has not fallen to or is claimed by the French
state. In the Netherlands the applicable law is applicable, but has up
until now not barred an actual restitution if decided upon.
There are two countries in which the legislator has provided for
explicit legal provisions in order to tackle possible problems. In
Austria the federal law regarding restitution on private individuals
that was enacted and brought into effect in 1998, a special provision
was dedicated to discard the existing rules that could prohibit the
actual return of a claimed item to a claimant.
In the UK only recently a law came into effect, on 13 January
2010, in order to specifically solve these issues. Up until that date it
was often very difficult to transfer works of art from collections of
national museums. This authority in the UK is (in general given) to
the board of trustees of the respective museums. The English law of
2010 contains a list of 18 museums that authorizes the boards of
trustees of these museums to ‘transfer’ an object from their
collections when there is a recommendation of restitution of the
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Spoliation Advisory Panel followed by a consequent approval of this
recommendations of the Secretary of State.
2.2.6

Is there an independent committee or establishment?

This section concerns the question whether an (independent)
committee or other body is involved in decisions on restitution of
cultural assets. Committees involved in financial compensation are
only discussed when they are in some way also concerned in decisions
on restitution. Norway therefore again falls out of the scope of this
section.
I can distinguish between countries that do not make use of an
independent committee and those who do.
Of seven countries, two do not use a committee at all in their
decision making process. In Russia, according to article 16 of the
restitution law there is a Federal agency of executive power in the sphere of
culture, art and cinematography entrusted with preparation of decisions on
questions related to the right of ownership. This Federal agency is
presided by the Russian Minister of Culture and therefore not
independent. Also an ‘Interagency Council on Questions of Cultural
Valuables Displaced as a Result of the Second World War’ is created as a
collegial advisory body according to the law. During the course of the
research it has not become clear what role this body exactly has, but
as the law stipulates that the head of the Federal Agency is also chair
of this Interagency Council there is no question of an independent
body.
In the Czech Republic the applicable law also doesn’t refer to a
commission or other type of body which is involved in decisions
concerning restitution of cultural assets. It only states that claimants
should file their claim at the party (i.e. museum) managing the
concerned assets. The request for restitution will be laid before the
Minister of Culture who makes the final decision on restitution.
In the remaining five countries there are or were committees or
other bodies involved in decisions on restitution of cultural assets.
The use of the word were in the last sentence relates to the situation
in Belgium. In Belgium a body was established in 2002, authorized
to make binding decisions on claims for financial restitution. This body
called Commissie voor de schadeloosstelling van de leden van de Joodse
gemeenschap van België voor hun goederen die werden geplunderd of achtergelaten
tijdens de oorlog 1940-1945, also processed the two files in which
restitution has taken place. The Belgian Committee on financial
compensation has stopped its activities on 31 December 2001.
Officially the Committee still exists, pending appeals on their
decisions before the Belgian administrative court. On the matter of
independence of this Belgian committee on financial compensation
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finally: considering it’s composition that comprised amongst others
five government officials or former government officials this
committee cannot be labelled as independent as such. However the
commission was advised by two representatives of the Jewish
community in order to assure serving of justice to former victims of
the Nazi-regime. Currently there is no successor to the Belgian
Committee and as already explained in section 2.2.2 such a body will
probably not be created at least not on a federal level.
The situation in France is somewhat similar to Belgium.
According to Article 1 of the decree establishing the CIVS, the
committee can not only recommend financial compensation but also
restitution. Up until now the CIVS has issued two recommendations
in two files where restitution of in total three paintings was claimed.
The CIVS is composed of 10 members in total, appointed by Decree
of the Prime Minister. Their independence and expertise is (tried to
be) brought about by the actual composition of the committee. All
members are either judges, professors (in history and law) or
representatives of the Jewish community in France. It must be
stressed that the CIVS is not established for the sole purpose of
advising in restitution claims on cultural assets in particular, but
covers the whole area of restoration of past injustices brought about
by the Nazi’s and the Vichy government during World War II.
Moreover, as stated under section 2.2.4 already in 1996 a database on
the MNR works was publicized online. This database was part of the
renewed campaign of the French national museums, also started in
that year, in order to bring the existence of the MNR Collection
under attention of the general public to incite restitution. From 1996
until now a total of 33 MNR works were restituted to their rightful
owners and heirs, three of which after two recommendations of the
CIVS. After the WWII the MNR Collection was brought under the
responsibility of the French Ministry of State and that has never
changed. The Ministry of State’s department ‘Direction des Archives du
Ministère des Affaires étrangères’ bears the actual responsibility for the
MNR Collection and has the authority on the final decision on
restitution of a claimed MNR item. The French Ministry of State, by
way of its department, has acted alone in the remaining MNR works
that were restituted.
Finally, in the Netherlands, the UK and Austria a special
advisory body was established to advise in restitution claims regarding
cultural assets. One important common feature of these three bodies
is that they’re all advisory bodies without power to issue binding
recommendations on restitution claims.
In the Netherlands, the Restitutions Committee was established by
Decree in 2001. Article 3 section 5 of the Decree stresses that the 7
members the Committee consists of, which are appointed by the
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Minister of Education Culture and Science, cannot be part of the
Ministry or work in any other capacity under the responsibility of the
Minister, indicating the Committees independence. According to the
Decree both the chairman and deputy chairman have to be qualified
lawyers. Furthermore at least one member has to be an expert on
matters concerning World War II, while at least one member should
be appointed because of his or her expertise on matters concerning
art history and museology. The competence of the committee is
according to Article 2 of the Decree twofold. The Committee advises
the Minister, at his request, on decisions to be taken concerning
applications for the restitution of items of cultural value of which the
original owners involuntarily lost possession due to circumstances
directly related to the Nazi-regime and which are currently in the
possession of the State of the Netherlands. And second, the
Committee can issue opinions, on the Minister’s request, on disputes
concerning the restitution of items of cultural value between the
original owner who, due to circumstances directly related to the
Nazi-regime, involuntarily lost possession of such an item, or the
owner’s heirs, and the current possessor who is not the State of the
Netherlands. The Minister shall however only submit such a request
if and when the original owner or his heirs and the current possessor
of the item in question have jointly asked the Minister to do so. The
Dutch Restitutions Committee, contrary to the French and Belgian
committees, cannot directly be approached by claimants. The
Minister of Education, Culture and Science alone has the authority to
decide on restitution claims, claims for restitution should be directed
to the Ministry which consequently passes it along to the Restitutions
Committee for advise.
In Austria the construction of the procedure on restitution
differs a bit from the Dutch. As stated in sections 2.2.2 and 2.2.4 the
Austrian federal state collection is being reviewed, already from 1998
onwards in order to extensively research the provenance of all
cultural assets owned by the Austrian federal state and institutions.
To be clear, contrary to the Netherlands and France there is no
collection like the NK Collection or MNR Collection in Austria
anymore. Already in 1996 at the Mauerbach auction the remaining,
after World War II recuperated works that could not be restituted
were sold and sale proceeds went to Jewish victim organizations. The
undertaken research therefore regards cultural assets acquired by the
Austrian state during the time of National Socialism and during the
post-war period. As stated under 2.2.4 the Commission for
Provenance Research is responsible for the provenance research. The
system of provenance research and restitution in Austria is as follows.
Provenance researchers, being historians and archivists examine
federal museums and collections to determine the ownership
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situation and the circumstances surrounding acquisitions during the
National Socialist era and restitutions after 1945. The dossiers on the
individual art objects and collections established by the provenance
researchers are forwarded to the federal Commission for Provenance
Research, which revises and assesses them and sometimes creates its
own dossiers. When the provenance research of the Commission for
Provenance research is concluded, then the Austrian advisory body
on restitution issues will be activated. Under the Austrian Art
Restitution Law the Advisory Board (Beirat) was established to advise
the federal minister concerned – in essence the Federal Minister of
Culture, Education and Art – on the legal assessment of the determined
facts, the question of ownership and consequent restitution of
‘questionable’ acquisitions to their former owners or their heirs.
Different from the competence of the Dutch Restitutions
Committee, the Austrian Advisory Board is only consulted in
restitution issues regarding state ownership, whereas the Dutch
Restitutions Committee can also be requested to advise in non state
owned restitution disputes. Also in contrast to the Dutch Restitutions
Committee the Austrian Advisory Board can as such not be labelled
as independent due to its composition. The Board consists of 7
members, 4 of which being representatives of the 4 possibly
concerned ministers of Economic Affairs, Justice, Education Art and
Culture and Defence. Furthermore a representative of the
Finanzprokuratur, which acts as representative and legal advisor of
the Republic of Austria, is also member. Similar to the Dutch
Restitutions Committee two members are experts in the field of
history and art history and the Federal Minister of Culture, Education
and Art furthermore appoints the chairman and vice-chairman. As to
competent body on In Rem Restitution, the Arbitration Panel, it is
comprised of three persons. One is appointed by the United States of
America and the other by Austria. Together they appoint the
chairman of the Arbitration Panel and can be considered
independent.
In the United Kingdom the Spoliation Advisory Panel was
established in 2000. No legal instruments were used in order to
establish this Panel, policy rules govern its functioning and task. The
document, called ‘Constitution and Terms of Reference’ in section 1
only states on its composition that the Minister of Culture, Media and
Sports can appoint experts ‘under such terms and conditions as he
thinks fit’. Panel appointments are so called ‘public
appointments’ which means that they are made in accordance with
the rules of the Commissioner for Public Appointments. The
appointments are advertised and it is open to anyone to
apply. Members can be reappointed subject to satisfactory
performance and attendance and they can serve a maximum of 10
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years. The current 11 Panel members including the chairman were all
appointed when the Panel was set up in 2000 and they have all been
reappointed twice. Amongst its members there are lawyers, experts in
(art) history and philosophy. As the Dutch Restitutions Committee
because the actual way of appointment of members the Spoliation
Advisory Panel can deemed to be independent.
The competence of the UK Spolation Panel can be compared to
its Dutch counterpart. It is able to consider a claim from anyone who
lost a cultural object during 1933-1945 where the object is held in a
national collection. It may also consider a claim for an object held in a
private collection when both the claimant and the institution agree to
seek the Panel’s advice. The Panel’s advice can be seen as a form of
mediation between the board of trustees of a museum and an
individual claimant.
In contrast to in Austria and the Netherlands, in the UK the
board of trustees of a national museum has authority on transferring
an item from their collections and not the State for example by way of
the involved Ministry. The Spoliation Advisory Panel can simply
recommend what may be an appropriate course of action to take in the
resolution of a claim. An appropriate course of action can be
restitution but according to the ‘Constitution and Terms of
Reference’ can also be the payment of compensation by the museum
holding the claimed item or a so called ex-gratia payment by the state
or the display alongside the object of an account of its history and
provenance during and since the Nazi era, with special reference to
the claimant's interest therein. In particular on the two forms of
financial compensation that the Spoliation Panel can recommend,
payment of compensation by the museum holding the claimed item
will be recommended when a museum has acted in a neglectable
manner in acquiring an artwork in the past that should be imputed to
the museum. Ex-gratia payment of the state will be recommended if
no inaccuracies can be identified but the Panel nevertheless is of the
opinion that a claimant should receive compensation for their lost
asset.
The UK Panel therefore contrary to the Dutch and Austrian
advisory bodies has more options than restitution alone in its
recommendations aimed to resolve a claim. Whether or not the
Spoliation Advisory Panel will use the other possible
recommendations on a claim other than restitution after the new
Holocaust Act of 2010 is questionable. As stated under section 2.2.5
due to legal restrictions it was often not possible for boards of
trustees of national museums to actually transfer a work to a claimant
after a recommendation hereto by the Spoliation Panel. In those cases
instead an ex-gratia payment was recommended by the Panel. Now in
cases where the Panel should recommend the return of a work and
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the Minister of Education Culture and Science approves of this
recommendation boards of trustees are free to transfer a claimed
item.
However future cases have to show if and how the new
Holocaust Act will be of influence on recommendations of the
Spoliation Advisory Panel. Furthermore on the activation of the
Spoliation Panel, a claimant has to file his or her claim directly to the
Spoliation Advisory Panel whereas in the Netherlands and in Austria
claims should be filed by the state i.e. the competent Ministry. Finally
a last differing feature on the competence of the UK Panel is that it
can advise the Minister of Culture were the Panel deems it necessary
on what action should be taken in relation to general issues raised by
claims.
2.2.7

Is there a policy on non-restituted objects?

In most countries no official and definitive position on the issue of
non-restituted objects is issued. Two out of eight researched
countries published terms for closure.
According to the federal law on restitution in Austria, works of
art that cannot be restituted to the original owners or their lawful
heirs will become owned by the State as ‘ownerless property’. The
State consequently will assign the ownership to the National Fund of
the Republic of Austria for the Victims of National Socialism which will sell
the cultural assets. The National Fund is obliged to use the proceeds
of the sale of these items for the benefit of victims of the Naziregime.
The other country that has rules on non-restituted objects is the
Russian Federation. Before elaborating on these rules some
explanation of certain notions used in the Russian law on restitution
is necessary. The Russian law distinguishes between so-called interested
states and former enemy states. The latter states are Germany and allied
states, according to the law Bulgaria, Hungary, Italy, Romania, and
Finland. Interested States on the other hand can be any State (with
the exception of the Russian Federation itself, Belarus, Latvia,
Lithuania, Moldova, Ukraine and Estonia) whose territory was
occupied in full or in part by the troops of former enemy States. This
distinction is of importance throughout the whole law and also
regarding the rules on non-restituted objects. In the Russian law on
restitution, cultural valuables which are not claimed will either be
entered in a special fund (registry) of cultural valuables or become
federal property. If cultural valuables are imported from the territory
of interested state and are not claimed under the terms and conditions
of the law by either an interested state or a private individuals or legal
persons, the cultural valuables will be transferred to the special fund.
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This fund is designated for the exchange of cultural valuables of the
Russian Federation looted by former enemy States during the Second
World War and located on the territory of the States that have not
claimed their cultural valuables. Unclaimed for cultural valuables from
the territory of former enemy states will become federal property of
the Russian Federation.
2.2.8

Termination of the policy?

In this section the question whether the policy on restitution of
cultural assets has a final date of extinction will be discussed.
Conclusion dates present in financial compensation policies will only
be discussed when they are in some way of influence in decisions on
restitution. This means for starters that the situation in Norway is out
of the scope of this section.
As far as the remaining seven concerned countries, only two
countries have taken a definitive position on this issue by way of a
deadline. These countries are Austria and the UK. The Austrian law
on restitution suspends some of the legislation aimed to protect
Austrian monuments and cultural property for a period 25 years. This
suspension makes it possible to export, transport and restitute
cultural property to its lawful owner. However, after 25 years (in
2023) this legislation will go back into force. If the law is not changed
on this point, the restitution of cultural property that is owned by the
Austrian federal state and its institutions will no longer be possible
after 2023. This provision is however not applicable to In Rem
restitution where (former) jewish are eligible for the return of cultural
assets and Judaica. For In Rem restitution there was a separate
deadline. This deadline depended on the federal state or city the
goods belong to. For Austria in general, 31 December 2007 was the
official deadline, but for certain municipalities and provinces, such as
Vienna and Voralberg, the deadline was extended until 31 December
2009.
In the United Kingdom the possibility to file applications for
restitution is not not bound by deadlines. However Article 4 (7) of
the Holocaust Act states that the Act expires at the end of the period
of 10 years beginning with the day on which it is passed. This means
that the possibility of restitution expires in 2019. Whether this time
limit also applies to the activities of the Spoliation Advisory Panel (i.e.
the possibility to request the Panel for advice), is not stated expressly.
The federal Russian law on restitution also contains provisions
that can amount to a deadline concerning claims either to be filed by
an ‘interested state’ and ‘former enemy state’. According to those
provisions a claim may be submitted by the respective categories of
states any time after a state becomes aware that a cultural asset is
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located on the territory of the Russian Federation, however no later
than 18 months after the day of publication by the Federal executive
agency as mentioned under section 2.2.6 of information about those
valuables, in an information source designated by the Government of
the Russian Federation. States should therefore be aware: when
information on a cultural valuable is made public by the Federal agency
of executive power in the sphere of culture, art and cinematography a time limit
of 18 months bound to the possibility of filing restitution claims is
started. The federal law however stipulates that this does not deprive
private individuals and juridical persons of both interested and former
enemy states of the right to seek redress of their claims in legal
proceedings within the period stipulated by laws of the Russian
Federation. During the course of this investigation unfortunately it
has not become clear what period exactly private and legal persons
have to seek redress of their claims in Russia.
In the Czech Republic and the Netherlands the possibility to
submit claims knew a deadline in the past but both revoked the
deadline. The Czech law on restitution does not contain a deadline
anymore and in the Netherlands a decision on a possible deadline is
for now postponed. One of the main reasons for postponing lied in
the Dutch state still receiving restitution requests after the deadline of
4 April 2007. In the letter to parliament of 10 July 2009 the Dutch
Minister of Education Culture and Science stated that he refrained
from determining another deadline until at least the provenance
research into publicly owned collections – that is state owned
collections and collections of provinces and municipalities – that was
started in 2009, will be finished. This investigation is estimated to be
finished in four years. It is likely that somewhere in the year 2012 a
new point of view will be issued on this particular subject.
In France the possibility to file applications for restitution is not
not bound by deadlines at all. So for now the possibility to claim for
restitution in France is indefinite.
In Belgium the Belgian Committee on financial compensation
which also restituted cultural assets in two files is not really in
function anymore. This however does not mean that there is no
possibility to claim for restitution on cultural assets. As stated under
sections 2.2.2, 2.2.4 and 2.2.6 several matters on restitution of cultural
assets must still be decided upon in Belgium, but in the mean time
Belgian authorities have a cooperative attitude towards restitution of
cultural assets.
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2.3 ACTUAL CONTENT AND EXECUTION OF RESTITUTION
POLICIES: QUESTIONS
In this section and section 2.4 the remaining four questions of the
questionnaire regarding actual content and execution of restitution
policies are under discussion. The four questions and corresponding
explanation read as follows.
1.

What are the conditions for the admissibility and
awarding of the claims?

Explanation:
This is where the conditions for the admissibility of the restitution
claims will be set out. Where possible, extra attention will be given to
the definition of ‘involuntary loss of property’. Do they make a
distinction between the type of claimant e.g. whether the claimant is a
corporate body, a merchant or a private individual?
2. How is the value of the property assessed, by the
historical or current monetary value?
3. Publicity of the factual policy?
Explanation:
To what extent is the executed policy disclosed, by means of
- publicity of progression/annual reports,
- publicity of the individual files?
4. Legal protection for claimants?
Explanation:
In which ways legal protection is shaped, after a (partial) rejection:
- by means of a special procedure or;
- general court proceedings?
2.3.1

Use of questions in research

The above mentioned questions are aimed at gathering knowledge on
the actual content and execution of a restitution policy. Policies on
financial compensation will therefore only be discussed when there is
an apparent relationship with an also existing restitution policy.
Furthermore this means that Norway will not be discussed in the
following sections because the executed a general policy on financial
compensation which was not in particular aimed at compensation for
lost cultural assets.
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One comment must furthermore be made on the use of question 1 in
particular that handles on criteria of eligibility of restitution claims. As
I expected, research has shown that criterions of admissibility were
often also related to questions on burden of proof and documents
that should be handed over by claimants to support their claims. In
order to properly assess the issue on use of evidence a substantive
assessment of the individual decisions on restitution of the researched
countries is necessary. The research necessary to assess an analysis on
the use of evidence is however a separate research subject in itself
and goes beyond the scope of this report and will therefore be left
outside the following analysis.
Hereafter an assessment of the four questions on substantive
features of restitution policies of the remaining seven countries (thus
including Belgium, which does not execute an explicit policy) will
follow.
2.4

POLICY ASPECTS REGARDING ACTUAL CONTENT AND
EXECUTION

2.4.1

What are the conditions for the admissibility and
awarding of the claims?

In all countries the conditions for admissibility of claims are implicitly
or explicitly related to the Nazi-regime in the respective countries
during World War II and in some countries the applicable timeframe
starts earlier, at the beginning of the Nazi-era in 1933. Before a
comparison on these rules is possible, first a description per country
will follow because of the, in most cases, complex and differing
nature of the rules.
2.4.1.1 Description country wise
I will start the description with the two countries, Belgium and
France, where the conditions for admissibility of claims are implicitly
related to the Nazi-regime. The term implicit is used when countries
do not have any available guidelines on the subject but the relation
can otherwise be demonstrated.
In Belgium little to nothing is known on any criteria regarding
eligibility of claimants for restitution. As stated in the section on 2.2
on general policy aspects regarding the Belgian situation up until now
no official policy on restitution is made known to the public. What I
do know is that during the execution of the financial compensation
policy in two files cultural assets were returned. It is likely that the
criteria on eligibility of claimants are strongly related to those used in
the policy of financial compensation, with the exception of the
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deadline for filing claims which for the financial compensation policy
was on 9 September 2003. As to the term for filing claims on
financial compensation in Belgium, officially claimants could file
claims from 19 March 2002 until 9 September 2003 but in effect this
term was longer. Already after the establishment of the Belgian
research commission on looted Jewish assets during the Nazi-regime
(Studiecomissie betreffende het lot van de bezittingen van de leden van de joodse
gemeenschap van België, geplunderd of achtergelaten tijden de oorlog van 19401945) by Royal Decree of 6 July 1997, requests for compensation
were filed and after the establishment of the Committee on financial
compensation consequently processed. As to other criteria of
eligibility of the policy on financial compensation the possibility for
to file claims was limited in to family of the third degree. Furthermore
the person of who assets were looted had to reside in Belgium in the
period between 10 May 1940 and 8 May 1945 and must have lost his
or her possession due to anti-Jewish policy of Nazi-Germany
occupying forces. Finally only private individuals not legal persons
were eligible for financial compensation. The criterions of eligibility
of financial compensation policy for one strongly indicate that the
possibility of restitution of cultural assets will be connected to looting
due to the Nazi-regime. What other criteria will be applicable, for
example limitation in degree of family relations or exactly what
objects are eligible for return, remain to be seen.
As for France it is well known that the works of art belonging to
the so-called MNR Collection are all eligible for return to their
rightful owners or heirs. However in contrast to the policy on
financial compensation, no specified guidelines are issued on how
restitution requests are in effect being dealt with. It is nevertheless
clear that the possibility of restitution is connected to looting due to
the Nazi-regime. Furthermore in section 2.2 on general aspects of
policy it was already explained that from 1996 and onwards the
French government and in cooperation with the involved (boards of)
museums started a campaign to bring the MNR Collection again
under attention of the public in order to advance possible restitutions.
Up until now 3 MNR items (in two files) were restituted after
recommendations of the CIVS. The CIVS is, as has been shown,
primarily established to recommend on financial compensation for
losses of assets due to anti-Semitic laws and regulations which loss must be
attributable to the French authorities or the occupying powers on
French or assimilated territory annexed during the war. The task of
the CIVS is indissolubly connected with the anti-Semitic laws and the
events in France during WWII. The involvement of the CIVS in
restitution of MNR works is related with the connection of both
policies of financial compensation and restitution with looting due to
the Nazi-regime.
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The remaining five countries all have to some extent issued (policy)
rules on admissibility and eligibility of claims on restitution.
In Russia the federal law on restitution leaves in Article 8 a small
opening for so called ‘displaced cultural valuables’ to be claimed. It
provides for three exceptions on the rule of federal Russian
ownership of the displaced cultural valuables and again the distinction
between interested states and former enemy states is of importance.
Because of the special nature of these exceptions, the (unofficial)
English translation of the text of the law is included:





Cultural valuables of interested States forcibly confiscated and
illegally removed from their territory by former enemy States;
Cultural valuables that were the property of religious
organizations or private charitable institutions and that were used
exclusively for religious or charitable purposes and did not serve
the interests of militarism and/or Nazism (or Fascism);
Cultural valuables that belonged to individuals who were
deprived of these valuables because of their active struggle
against Nazism (or Fascism), including their participation in
national resistance against the occupation regimes of former
enemy States and collaborationist regimes, and/or because of
their race, religion, or national affiliation.

The first category of cultural valuables can only be claimed by
interested states, the latter two categories can be claimed by both
interested states and former enemy states. Furthermore regarding the
admissibility of the claim there is one special condition the law
explicitly stipulates: claims can only be made by the government of the
claimant State to the government of the Russian Federation; claims of
private individuals and legal persons (as well as municipal agencies,
societal and other organizations and associations) are not subject to
consideration.
The claim must also be submitted in the state language of the
Russian Federation. One category of cultural valuables is exempted
from this rule: cultural valuables which are family heirlooms can be
claimed by authorized representatives of the families concerned.
What kind of evidence states have to present in order to prove that
one of three exceptions is applicable was not object of this research.
Still it is clear that even the proof that a claimed cultural valuable
marks as one of the exceptions of Article 8 does not necessarily lead
to the conclusion that the item will be returned. As discussed under
section 2.2.5 the Russian law distinguishes between two categories of
cultural goods and according to the categorization of the cultural
goods (unique because of a special cultural, historical or financial
value or not unique) in order to realize the actual return of a claimed
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object to the claiming state, either a federal law approving of the
restitution is necessary or, a governmental Decree. In the event the
necessary federal law or governmental decree is issued, states are also
obliged to pay the Russian Federation for costs on identification,
expert appraisal, storage, and restoration, as well as all costs made in
order to transfer the claimed assets.
As to the Czech Republic the Czech Law on restitution
stipulates a few criteria on admissibility in Article 3 of which the most
striking features will be discussed hereafter. Under the law only
natural persons (former owners) can claim for restitution. Furthermore
as to the possibility of claiming heirs the law limits the possibility of
claiming to the spouse of the former owner or to their descendants.
This means in any case that claims from relatives of the third degree
are not admissible in their claim. As to the object that can be claimed,
the law explicitly uses the term ‘works of art’ seized by the German
occupying forces between 29 September 1938 and 4 May 1945,
currently owned by the Czech state.
In Austria as explained under section 2.2 on general aspects of
policy there is a distinction in restitution policy on cultural assets. On
the one hand, former Jewish organisations could claim for so called In
Rem restitution of tangible movables being cultural assets and Judaica
on the basis of the General Settlement Fund Law. On the other hand
restitution of state owned cultural assets takes place on the basis of
the Law of 1998 on Art Restitution. As to In Rem restitution the deadline
for filing claims has passed, in general the deadline was 31 December
2007 whereas in some municipalities and provinces the deadline was
extended until 31 December 2009. Other criteria on admissibility of
In Rem restitution were related to handing over evidence. Claimants
had to establish a substantiated credible case of the circumstances of
his persecution after the Anschluss of Austria to Nazi Germany.
As said an assessment of the use of evidence to prove the loss
and persecution goes beyond the scope of this investigation and will
therefore not be discussed. With relation to restitution of cultural
assets on the basis the Law of 1998 on Art Restitution, it’s already
explained that this law does not recognize a right to claim for possible
claimants but it reasons the other way round. It gives the involved
and competent Ministers the authority to possibly dispose of Nazilooted art works which are currently owned by the Austrian federal
state and its institutions. Claimants are therefore actively sought by
way of the Austrian government. In the case a claimant has
information about a cultural asset which originally belonged to
his/her family and is now in possession of a federal museum, these
claimants can make themselves known at the Committee for
Provenance Research, which will consequently start a research.
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According to the law cultural assets can be restituted that are in the
possession of the Austrian federal State. The Austrian restitution law,
after the amending law of 2009, explicitly refers to cultural assets
instead of works of art because in practice the latter term turned out
to be too limited.
Moreover, in article 1 of the restitution law four categories of
cultural assets are distinguished that are eligible for restitution:








Firstly, the law mentions cultural goods of which it is already
established that they need to be restituted, but up until now the
actual restitution has not yet taken place because of due to in the
past applicable export restrictions and of which the ownership is
now transferred to the State.
Secondly, the law mentions works of art of which the Austrian
State is the lawful owner but the research undertaken by the
Commission of Provenance Research has shown to have been
subject to forced sale/transfer of ownership during the German
occupation.
Thirdly, the amending act of 2009 added one new category of
cultural goods that complemented the aforementioned second
category with forced sale/transfer of ownership between 30
January 1933 until 8 May 1945 on the territory of the German
Empire.
Fourthly, there are cultural goods that could not be restituted
because the owner was untraceable. These goods were
transferred to the Austrian State as ownerless property.

The Austrian law is very precise on the objects that can be restituted
and entails a broad category of items that can be restituted. Especially
the third new category of cultural assets distinguishes the Austrian
policy from the policies in the other six countries. On the other hand
as to the persons eligible for restitution, the law does not contain
special provisions and are not prescribed in detail. The law only states
that the involved minister must determine who the original owner of
the item in question was or the owners heirs.
In the UK the criteria on admissibility are not set out in detail.
Up until 2010 the policy document ‘Constitution and Terms of Reference’
governed the regime on admissibility. This regime was, slightly
sharpened, incorporated in the Holocaust Act of 2010 to enable board
of trustees of museums to actually transfer an object when an item is
considered to be lost caused by events related to the Nazi-regime.
Hereafter first the important features of the policy document will be
highlighted, after which the regime of the Holocaust Act will be
explained.
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As to the policy document ‘Constitution and Terms of Reference’ it was
explained in section 2.2 on general policy aspects that the Panel was
founded as a alternative to regular court proceedings. Its main target
is to find a solution which is fair and just for both the claimant and
the cultural organization involved.
The criteria of admissibility and assessment of a claim embody
the spirit of this target which boils down to a type of mediation
between a claimant and the involved cultural organization. According
to Article 3 the Spoliation Advisory Panel can consider claims from
anyone (or from any one or more of their heirs), who lost possession
of a cultural object during Nazi era. The Nazi era is in the UK
considered to be the time period between 1933-1945. This leaves a lot
of room for the Spoliation Panel regarding the admissibility of a
claim.
Also, the mandate of the Panel is rather broad: no reference is
made to the circumstances under which a cultural object should be
lost. As to the type of claimant in particular the following is of
importance. In the Beneventan Missal Case, the Italian village
Benevento filed a claim for the restitution of a manuscript that
originally came from its public library. The Panel considered the claim
to be admissible although the claim was filed by a village and not an
individual private person, which shows that individual private persons
as well as legal persons are eligible. Also the Panel can consider claims
that concern cultural assets from UK national collections, national
museums and galleries established for the public benefit as well as
claims concerning objects in a private collection. The latter cases are
only admissible when the Spoliation Advisory Panel is asked to
intervene by a joint request of involved parties.
Furthermore regarding the assessment of a claim the policy
document states that the panel should examine and determine the
circumstances in which the claimant was deprived of the object,
whether by theft, forced sale, sale at an undervalue, or otherwise. The
Panel also has to evaluate, on the balance of probability, the validity
of the claimant's original title to the object, recognizing the difficulties
of proving such title after the destruction of the Second World War
and the Holocaust and the duration of the period which has elapsed
since the claimant lost possession of the object. While doing this, the
Panel needs to give due weight to the moral strength of the claimant's
case. Not only the position of the claimant must be considered, also
the position and role of the cultural organization in acquiring the
claimed item is considered. In particular the Panel assesses whether
any moral obligation rests on the cultural institution taking into
account in particular the circumstances of its acquisition of the
object, and its knowledge at that juncture of the object's provenance
and take account of any relevant statutory provisions, including
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stipulations as to the institution's objectives, and any restrictions on
its power of disposal.
This broad mandate of the Spoliation Panel and the way in which
a case has to be handled according to the policy document indicate a
mediating role of the Spoliation Panel. This could be explained by the
fact that contrary to the other six countries not the state but the
board of trustees of the museums in the UK have the sole legal
authority to dispose of cultural assets and thus to decide on
restitution requests. On the competence of the involved museums to
dispose of claimed cultural assets in particular, practice showed that
in most cases the possibility of museums to dispose of objects out of
their collections was very small.
With the Holocaust Act of 2010 the restrictions imposed by public
law for 18 national museums were lifted. As shown, according to the
policy rules the Spoliation Advisory Panel can consider a claim from
anyone that lost possession of a cultural object during the Nazi era.
According to the Holocaust Act a claimed object can however only be
returned by the involved museum when the loss is considered to be caused
by events relating to the Nazi-regime. The involved museum can decide to
a transfer after the Spoliation Panel has established that the loss is
caused by events relating to the Nazi-regime, then recommend
restitution and an approved recommendation of the Minister of
Culture, Media and Sports. The admissibility criteria on the basis of
the Constitution and Terms of Reference are therefore broad, losing
of possession during Nazi era, but only when the Panel decides that
the loss is caused by events relating to the Nazi-regime an object can
be returned to a claimant.
Finally, the Netherlands will be discussed. Before addressing the
main criteria on restitution of state owned cultural assets, it’s
important to note that Dutch government policy rules on restitution
make a distinction between items of cultural value spoliated from
private individuals/collections and items spoliated from dealers’ trading
stocks. First, the main principles of government policy on looted
private art property will be discussed. Second, because the
government policy on looted property of art dealerships is for the
most part the same, only a discussion of the main differences will
follow.
a)

Private art property
 ‘Settled case’
As for the admissibility the notion of ‘settled cases’ should be
interpreted in a restricted sense. Only cases that had ended in a court
ruling or a formal settlement signed between a body ranked higher in
the hierarchy than the Stichting Nederlands Kunstbezit (Netherlands
Art Property Foundation, hereinafter: SNK) and interested parties are
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not admissible. Later formal settlements between the State of the
Netherlands and interested parties are also considered to be settled
cases. The larger part of the decisions on restitution were however
issued by the SNK, and those decisions are open for review by the
Restitutions Committee. It must be noted furthermore that cases that
are considered to be ‘settled’ can be eligible for review by the
Restitutions Committee if so called nova surrounding the case would
come to the surface. The notion of nova should be given a broader
interpretation than was customary at the time, since only new hard
facts about the history of a work of art, i.e. new information obtained
from the provenance research could constitute new facts.
 Involuntary loss/forced sale
The Restitutions Committee can give advise on applications for
restitution where the original owner involuntarily lost possession due to
circumstances directly related to the Nazi-regime. In practice the
assessment of the criterion often evolves around what constituted a
forced sale. The following rule is applied. Unless clear evidence is
found to the contrary,
- any loss of cultural goods by Jews and other persecuted groups in
the Netherlands from 10 May 1940 is considered to be
involuntary.
- This period starts earlier respectively in 1933 and 1938 when the
involuntary loss by Jews took place in Germany and Austria.
b) Art dealerships
The main and most important distinction between restitution
applications of private individuals and art dealerships concerns the
burden of proof with regard to the criterion of involuntary
loss/forced sale. The liberalized standard of burden of proof is not
applicable to art dealerships. The basic assumption of the Dutch
restitution policy is that the trade continued during the war and there
was a continuous demand for such goods, so that involuntariness of
loss cannot be presumed. An art dealer has to provide evidence to
prove title of ownership, but leniency is applied. In assessing the
evidence the art dealer will be given the benefit of the doubt, given
the circumstances of the war and the long period of time that has
passed since the end of the war.
Furthermore the Dutch Restitutions Commission not only
recommends in restitution claims regarding state owned cultural
assets, but may also advise in disputes between private parties.
On the admissibility in such cases, the Dutch Minister of
Education, Culture and Sports shall only submit a request for advice
if the concerned parties in question have jointly asked the Minister to
do so. As to eligibility, according to the policy rules the Committee
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has to decide in accordance with the requirements of reasonableness and
fairness.
2.4.1.2 Comparison
The previous has shown that every country has chosen its own path
in the construction of their restitution policies. To start with one
common feature, all policies are (primarily) built on the basis of stateowned collections.
In the Netherlands the Dutch Restitutions Committee can
however also recommend in disputes between private parties if the
Dutch Minister of Education, Culture and Sports makes a request
when the Minister is asked to do so by the involved parties. The UK
Spoliation Advisory Panel can also advise in claims that regard private
collections if asked by joint request of involved parties. Another big
common feature of the restitution policies of the seven countries is
that the policies are all connected with events related to the Naziregime. There is however variation in the applicable timeframes and
events per country with regard to the cultural assets that can be
claimed.
Compared to the other countries, Austria and the UK have the
widest range of possible objects that can be eligible for return.
In Austria if an object is proven to be lost caused by events
related to the Nazi-regime in the period between 1933-1945 and lost
in the whole territory of the German empire. In the UK the applicable
period of time is also 1933-1945 and further only states that there
possession must be lost due to events related to the Nazi-regime. In
the Netherlands the applicable period in which losing of possession
is considered to be due to the Nazi-regime can very and is either
linked to Germany (1933-1945), Austria (1938-1945) or the
Netherlands (1940-1945). In the Czech Republic the possibility of
restitution is linked to seized objects during the period of the German
occupation of the country, 1938-1945. As for Belgium I cannot
specify the applicable timeframe, because no guidelines have been
issued on this point.
The specific situation in France is as follows. Restitution of
artworks belonging to the MNR Collection, works which in general
were looted during the period between 1940-1945 due to the antiSemitic laws as executed by the French Vichy-government, is
possible.
As for Russia, it’s construction of the restitution policy proved
to be special. The opening the federal law offers for restitution is
relatively small. No timeframes are indicated, the possibilities on
restitution are more related to events. For example in Article 8 of the
law cultural valuables that were illegally removed from the territory of
interested states by former enemy states can due to that event be
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eligible for restitution. I explicitly used the word ‘can’ in the last
sentence because in Russia there are more requirements to be met in
order for a restitution to take place. On these other requirements it is
important to note that compared to the other six countries, the
Russian Federation is the only country where payment of certain
costs related amongst other things to the preservation of the cultural
asset in question is an obligatory requirement to be met in order for a
cultural asset to be returned. Also in Russia the actual return of a
‘displaced cultural valuable’ depending on its unique or non-unique
value always needs either a federal law or government Decree in
order to realize the actual transfer of the object. Compared to the
other six countries again the Russian Federation is the only country
that knows such restrictions.
On the different terms used in the different countries to refer to
the items that could be claimed, almost every country uses its own
term. For example in Russia the term ‘cultural valuable’ is used,
whereas in the UK the term ‘cultural object’ is used. However it is not
important what term is used in order to indicate which items can be
claimed under the applicable restitution policies but how (broad)
these terms are explained in the respective countries. It can be said
with certainty that of seven countries, six explain the used terms in a
broad manner which not only comprises works of art as such, but
also other objects of a certain cultural value such as books, photo’s
etc. These countries are Austria, the Netherlands, the UK,
Belgium, France and Russia. In the Czech Republic the
applicable law explicitly refers to works of art, which indicates a more
restricted notion of items that can be claimed.
Regarding the possible claimants, regarding natural persons and
legal persons one country in particular explicitly limits the possibility
to claim to natural persons. This is the case in the Czech Republic.
Most other countries do not have explicit rules on this or have
chosen a rather broad term in order to comprise as much claimants as
possible. The latter is the case in the UK where the term anyone is
deliberately used in this regard. In Austria is an example of a country
where there are no explicit rules: the law does not contain special
provisions. It only states that the involved minister must determine
who the original owner of the item in question was or the owners
heirs.
Another striking feature of the policy in the Czech Republic
with regard to claimants is that the possibility to claim is limited by
degree in family relations: only the former owner, his or her spouse
and their descendants are eligible for restitution. Family of the third
degree is excluded from the possibility of claiming.
Finally as to classification of types of claimants only in the
Netherlands there are guidelines make a distinction between private
53

Chapter 2

individuals and merchants. In all other countries such a distinction is
for any case not made in the applicable policy or legal rules. It could
very well be that such a distinction is made in the actual decisions on
the policy, but as explained, an analysis of the individual decisions as
such were not subject of this report.
2.4.2

How is the value of the property assessed, by the
historical or current monetary value?

This particular question was primarily induced by the Dutch
guidelines on restitution which comprise rules on appraisal of the
value of cultural assets. The appraisal of value is particularly
important when a claimant has received payment in the past for a
forced sale.
In the Netherlands, whenever it is necessary to couple a
restitution to the partial or full repayment of the sales proceeds, the
amount involved will be indexed in accordance with the general price
index figure. Starting point for the value assessment of the year of the
loss is the historical value. The necessity of repayments and a
consequent appraisal of value in cases where an applicant – allegedly
– has received payment for a forced sale, depends on inquiries made
by the Restitutions Committee.
It must be noted that this method of rating is not used for the
purpose of financial compensation in the Netherlands. As has been
demonstrated, several countries combine financial compensation
policy and restitution policy. The research on this question was aimed
to establish if and to what extent other countries make use of value
assessment of the property in their restitution policies. In the policy and
legal rules in the other six countries no rules were found on this
particular subject. Again it must be stated that it could very well be
that a certain practice in this regard can be deduced by studying the
individual decisions on restitution but these were not subject of this
report.
2.4.3

Publicity of factual policy?

With this question the goal was to find out to what extent the actual
policy as executed by the countries is transparent. Research showed
that in this regard countries either were very transparent by
publicizing annual reports and also individual files or that countries
didn’t do that at all. I will start with the countries that have not
publicized information of that kind.
In the Russian Federation there was no information, in any
case in English, at all. Neither individual files nor progress reports on
restitution were found.
54

Current Restitution Policies: Description and Comparison

In Belgium there is also no publicized record of the two files in
which restitution has taken place. Research has however shown that
for privacy reasons and after an explicit request of the involved
claimants the restitution of the items in question was not made
public.
As to France, the CIVS publicizes annual reports but those
reports mostly concern general data on the policy of financial
compensation, for example the number of processed files, amount of
financial compensation afforded etc. The choice for this policy is
probably made because of the fact that the task of the CIVS mainly
concerns financial compensation. The individual files on these
restitutions have up until now however not been made public as is
also the case in Belgium.
In the Czech Republic, if there are annual reports on the
progress on restitution of cultural assets, they are not published. The
same goes for individual files: these have also not been made public,
in any case not in the English language.
The three remaining countries Austria, the Netherlands and the
UK all have a highly transparent policy: if there are annual reports
those are published as well as the individual files of the
recommendations of the advisory bodies.
In the UK the individual files of the Spoliation Advisory Panel
on restitution claims are published on the website of the Ministry of
Culture Media and Sports. The UK Spoliation Advisory Panel does
not issue annual reports or progress reports, which has probably to
do with the little number of restitution claims (up until 1 July 2011,
11 in total) they recommended on.
In Austria via the website of the Commission on Provenance
Research the individual files as recommended on by the Advisory
Board are all published in German. Also, the Minister of Education
and Culture is obliged to file a yearly report on the progression of the
restitution of cultural goods. These yearly reports contain an overview
of the recommendations of the Advisory Board which, in most cases,
have been followed by the Minister. The overview only contains the
final decision on ownership and does not contain any further details on
the actual transfer of the claimed item.
Finally in the Netherlands the Restitutions Committee is
according to article 7 of the Decree on the establishment of the
Committee obliged to publish annual reports on the execution of its
task. All annual reports are published, both in Dutch and English, on
the website of the Restitutions Committee. The same goes for the
recommendations issued by the Restitutions Committee, these are
also accessible for consultation by the public. The English version of
the Restitutions Committee website contains summaries in English of
the recommendations.
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2.4.4

Legal protection for claimants?

Goal of this question was to investigate whether the researched
countries made special provisions regarding legal protection for
claimants after the rejection of a restitution claim.
In all researched countries however the restitution policy in itself
forms the legal protection of the claimants, because especially in civil
law countries legal claims like this were already expired. The rules,
either laid down in a law or in policy rules providing for a regime that
enables claimants to claim their lost cultural assets, are is in any case
more favourable than the regular applicable court procedure in the
respective countries if only due to relieved standards on burden of
proof.
Moreover, in none of the researched countries a special
procedure was constructed for the case in which either an advisory
body recommended negatively on a restitution claim or the involved
government rejected a restitution claim.
2.5 CONCLUDING REMARKS
In this chapter a description and comparison of the restitution
policies of the researched countries as such was the main goal.
Already during the research it became clear however, that these
restitution policies concerning Nazi-looted art cannot be seen as a
phenomenon standing alone by itself. The fact that a lot of the
executed policies are tied to, influenced by or followed from the
broader context of a restoration policy of past injustices due to the
Nazi regime, is testament to this. The cases of Belgium and France
can be best used as examples in this regard. Belgium, cannot be
labelled as a country executing an explicit policy on restitution. After
all, the country lacks any legal or policy rules that can indicate the
actual existence of a restitution policy. However research has shown
that the possibility of restitution is open due to the fact that in the
course of the Belgian policy on financial compensation cultural assets
have in fact been restituted in two instances. Also research into the
issue of state-owned cultural assets with a possible Nazi-looting
provenance is still ongoing. Furthermore in France, it’s advisory body
CIVS which was established to advise on claims on financial
restitution, has also been issued to advise on restitution claims in two
instances. In some other countries, like Norway, the issue of Nazilooted art was dealt with in a general restorative policy, which was
solely aimed at financial compensation instead of restitution.
Looking at the actual results of the research, the following
observations are of importance. Of the thirteen researched countries,
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I found that five countries did not execute any form of a restoration
policy, meaning either financial compensation or restitution,
regarding Nazi-looted cultural assets and could therefore not be
discussed in the current chapter. Five countries, Austria, Czech
Republic, France, the Netherlands, Russia and the United Kingdom
are executing an explicit policy on Nazi-looted art, supported by legal
instruments and policy rules.
A general observation that must be made, is that policies proved
to be constructed according to the respective countries own (legal)
traditions. Also the content and scope of the policies were highly
influenced by the countries own assessment of the existing (legal)
problems concerning restitution of these assets. In the Netherlands
for example the Restitutions Committee is an advisory body, which
can only issue non-binding recommendations to the Dutch
government on requests for restitution. Therefore, the Dutch
government always has the discretion not to decide compliant with
the issued recommendations. This reservation is made due to the fact
that the Dutch government’s view on the matter is that cultural assets
that have came into its possession after World War II are now state
owned. However the conducted research in this report has shown
that the Dutch policy rules on restitution are designed to facilitate
actual restitution. Furthermore at the time of the establishment of the
Dutch Restitutions Committee in the Netherlands, the status and
value of the recommendations of this advisory body were discussed
in parliament. The State Secretary of Education, Culture and Science
indicated that only in cases where the Restitutions Committee has
clearly gone outside the policyframework, there could be grounds for
deviating from the Committee’s advice. The State Secretary thereby
reassured members of parliament that were questioning the actual
intentions of the government in its policy on restitution in light of the
governments position on legal ownership of cultural assets that came
into ints possession after World War II.
Another example that illustrates the national oriented approach
taken is Austria. The Austrian Law governing restitution of Nazilooted art to private individuals, has the legal character of a so-called
Ermächtigungsgesetz. It does therefore not recognize a right to claim
for possible claimants. Instead, it gives the involved and competent
Ministers the authority to possibly dispose of Nazi-looted art works
which are state-owned. Claimants are therefore actively sought by the
Austrian government. In France the legal assessment of the problem
is made differently: the MNR Collection of art objects is not
considered to be state-owned which probably is the reason that no
special laws or policy rules are enacted in order to facilitate
restitution. Instead a publicity campaign is conducted in order to
inform owners and their heirs of the existence of this collection. In
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the United Kingdom, the objects that are known to be looted by the
Nazi’s are not state-owned but owned by its national museums
instead. Therefore the legal decision whether or not to restitute
cannot legally be made by the state. These museums however do have
to comply with restrictions imposed by public law to preserve the
national cultural heritage. The Holocaust Act of 2010 is made in
order to lift these restrictions and enables museums to restitute if
deemed necessary. Finally the legal arrangements provided for in
Russia are also coloured by this country’s own legal assessment of the
problem of Nazi-looted art. According to the Russians, Nazi-looted
art that is located in their territory (for the most part due to their own
looting campaign in the final moments of and right after the Second
World War) is considered to be owned by the state. Therefore its law
on restitution is primarily constructed to preserve the Russian cultural
heritage and is not aimed to restitute to private individuals.
When one focusses on the specific results of the questionnaire
this nationally oriented approach is also eminent, as exemplified by
the differing answers to the questions per country. Most countries
have shaped their policies with legal instruments, be it by (federal) law
or by government decrees. In some countries however policy papers
or similar documents were deemed sufficient. Also most restitution
policies facilitate claimants of restitution in their research to a certain
extent by offering an internet database. In two countries however,
Austria and the Netherlands, an active search is or was performed to
locate possible claimants. Other differences could be seen in the
matter of and the way in which support is organised that is provided
to the competent government authorities. Most countries installed an
advisory committee or similar body. Some of them, such as the
Netherlands and the UK made provisions to ensure the
independence of those bodies. In other countries, such as Austria,
those measures were not taken. There are however also some
countries, Russia and the Czech Republic, that do not make use of
such bodies at all. On the particular issue of the future fate of nonrestituted objects, it turned out that in most countries no official and
definitive position is taken. Only Austria and the United Kingdom
have taken a definitive position by way of a deadline. It was
furthermore no surprise to see that in all countries conditions on
admissibility of claims turned out to be based on the presence of or
occupation by the Nazi-regime in these countries during World War
II. Nevertheless, variation was found in the applicable timeframe. In
most countries the date marking the actual presence of the Naziregime in these countries is taken as a starting point with regards to
the applicability of policy, whereas in a few countries the applicable
timeframe already starts with the beginning of the Nazi-era in 1933.
Variation was also found in the cultural assets that are eligible for
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return. In Austria for example, the restitution policy covers all
cultural assets of which research has shown that they are of a Nazilooting provenance and are now state-owned. In France it seems that
the situation is different: as far as could be ascertained, the policy only
regards the MNR Collection.
The only point of great universality was that in all countries, with
exception of Russia, legislation that could debar the actual return of a
cultural asset to a claimant is rendered inoperative, which
demonstrate the willingness of these countries to make a real effort to
restitute.
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RESTITUTION POLICIES: IN
WASHINGTON PRINCIPLES?

THE

SPIRIT

OF THE

In the previous chapter I have presented my findings that came out
of the research into current restitution policies. In this chapter I will
discuss the relationship between the Washington Principles and the
restitution policies of the countries researched. More specifically, the
question is whether these Principles have actually initiated and guided
the construction of the policies in those countries (3.1). The research
in the previous chapter already indicated that despite the
endorsement of the Washington Principles, some countries do not
execute a restitution policy. Therefore, later on in this chapter, I have
made an attempt to analyze factors, other than the Washington
Principles, that could have played a role in the decision whether or
not to construct a restitution policy (3.2).
3.1 RELATIONSHIP WITH THE WASHINGTON PRINCIPLES?
All thirteen researched countries were present at the Washington
Conference and endorsed the Washington Principles on ‘Naziconfiscated art’. 26 Six of these know an explicit restitution policy
regarding Nazi-stolen cultural assets, namely Austria, Czech Republic,
France, The Netherlands, Russia and the United Kingdom. 27 When
researching the policies of these six countries on a possible
relationship with the Washington Principles or a certain state practice,
the existence of certain facts or factors could give some indication in
this regard. I have distinguished between ‘exterior’ and substantial
factors.
As for the exterior factors, I have checked two things. First, the
existing policy documents of the six countries executing a policy were
26 Bindenagel (n 2).
27 As the research has shown, Belgium does not have an explicit restitution policy.
No policy or legal rules are available, based on the conducted research it can only
be said that the possibility for restitution exists. Therefore for the purpose of this
chapter, Belgium is considered separately from the countries with an explicit
policy.
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searched for an explicit referral to the Washington Principles. Second,
especially when such an explicit referral lacked, I checked whether
countries started their restitution policy some time after the adoption
of the Washington Principles. As regards the substantial factors: a
substantive comparison of the key-notions of the Washington
Principles and the actual content of the restitution policies can also
reflect on their influence on the policies.
3.1.1

Explicit referral to the Washington Principles

In the regulatory or policy acts themselves no references to the
Washington Principles can be found. However, in explanatory notes
or similar documents of two countries references to the Principles
were made.
In the Netherlands, the explanatory notes on the establishment
of the Dutch Restitutions Committee on 16 November 2001 referred
to the Principles when discussing the question whether a more policy
oriented approach rather than a strict legal approach should be opted
for in unresolved issues on Nazi-stolen art:
‘This view was expressed, for example, in the outcome of the conference held
in Washington in 1998 for a global discussion of World War II assets
(known as the ‘Washington Principles). One of these principles is the
establishment of “alternative dispute resolution mechanism for resolving
ownership issues.” (…) The establishment of an Advisory Committee in the
Netherlands to consider individual applications for restitution is consistent
both with the Ekkart Committee recommendations and with the
international developments outlined above.’ 28
In the United Kingdom a reference to the Washington Conference
can be found in the explanatory notes of the Holocaust Act of 2010.
It should however be noted that the Spoliation Advisory Panel was
already established in 2000, and that in the relevant policy documents
guiding the activities of this Panel such a reference is lacking.
On the matter regarding the loss of possessions due to the Nazi
regime the explanatory notes of the Holocaust Act 2010 state that:

28 Besluit adviescommissie restitutieverzoeken cultuurgoederen Tweede Wereldoorlog, Staatscourant 2001, nr. 248. In English: Decree Establishing the Advisory
Committee on the Assessment of Restitution Applications. The English version
of the Decree and the corresponding English version of the explanatory notes can
be found in the first annual report of the Restitutions Committee, Advisory
Committee on the Assessment of Restitution Applications, Report 2002, Appendix
1. These annual reports are all available at
<http://www.restitutiecommissie.nl/en> accessed 1 December 2011.
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‘The widespread and systematic deprivation of property in the Nazi era and
the problems faced by individuals seeking to recover their property has been
recognized in international declarations as requiring particular measures to
remedy. For example, the Inter-allied Declaration against Acts of
Dispossession Committed in Territories under Enemy occupation or control,
January 5 1943; the 1998 Washington Conference on Holocaust Era
Assets and the Vilnius Forum Declaration.’ 29
As these citations show, the Washington Principles were in any case
not leading in the decision of both the Dutch and English
government to pursue a restitution policy.
3.1.2

Restitution policy: before or after adoption of the
Washington Principles?

The situation in Austria illustrates the difficulty of establishing a
connection between the Principles and the start of a restitution
policy. In Austria, the immediate cause to act was the seizure in
January 1998 of two Schiele paintings belonging to an Austrian
museum by the US District Attorney in New York. This led to the
enactment of the Austrian Federal law on restitution on 4 December
1998. Therefore this law was enacted not before, but one day after
the end of the Washington Conference. Of course, this fact does not
support the conclusion that the Austrian Federal Law was enacted
because of the Washington Conference, on the contrary. This
politically sensitive case of the Schiele paintings seems to have been
the main incentive to act on this issue. 30
Furthermore I found that various countries started their
restitution policies on stolen art before the Washington Conference
took place. In Russia the Russian Federal law was enacted on the
15th of April 1998, almost seven months before the Washington
Conference. 31 In France the French Ministry of State already in 1996
initiated a renewed campaign in order to facilitate and promote
restitution of these works again. 32

29 The explanatory notes were attached by the draft of the Bill submitted in both the
House of Commons and the House of Lords. References were made in both
versions of the explanatory notes but in different columns, respectively in 22 and
23. HC 24 June 2009 and HL 29 June 2009.
30 See the questionnaire on Austria Appendix III at A. Just a few days after the
seizure of the Schiele paintings, the Austrian minister ordered a provenance
research in all federal Austrian museums. It is highly probable that the first
outcomes of this provenance research were preluding the Austrian restitution
policy.
31 See the questionnaire on Russia Appendix III at J under 1.
32 See the questionnaire on France Appendix III at E under 2.
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Therefore, the abovementioned facts can also not substantiate a
possible connection between the Principles and the policies.
3.1.3

Substantive comparison between the Washington
Principles and actual policies

In the first chapter, I extracted from the Washington Principles five
key notions that countries can use in their policies on the settlement
of Nazi-looted art claims. Four of them can be classified as
procedural guidelines, which can be used in the design and
organization of a restitution policy:
 encouraging pre-War owners to come forward;
 less stringent or non application of possible statutes limiting
Nazi-looted art claims and other legal requirements, f.e. burden
of proof;
 the establishment of committees or other bodies in order to
correctly address the difficult legal issues;
 in the settlement of claims alternative dispute resolution
mechanisms are preferred over legal proceedings before courts.
The Washington Principles also contain a more substantive guideline
indicating that a ‘just and fair’ solution should be reached. As
explained in chapter 2, I have not addressed this issue, because it
would require an assessment of individual decisions on restitution,
which is beyond the scope of this report. Nevertheless on one of the
researched countries I can make a comment on the attainability of a
‘just and fair solution’. The law governing restitution issues in the
Czech Republic limits the circle of heirs that are eligible to file
claims: relatives from the third degree are excluded from doing this.
This limitation could stand in the way of reaching a ‘just and fair’
solution, especially considering that the number of living persons that
fall within the scope is nowadays limited.
As shown in chapter 2, most of the six countries executing an explicit
restitution policy however have chosen their own course. The same
goes for Belgium, where the possibility of restitution is not laid down
in an explicit policy. Nonetheless on the four procedural key notions
and based on the results of chapter 2, I can make the following
comments.
Regarding the encouraging of claimants to come forward, it has
become clear that while most countries have published a database,
not all of them have undertaken active search themselves in order to
track down claimants. The websites containing these databases also
have contact references in order to support claimants. Austria and
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the Netherlands were the exception on account of their active
search for claimants.
Regarding less stringent or non application of certain legal requirements, I
was not able to make an in depth analysis, because that would have
required a substantive assessment of the individual decisions on
restitution. In general, no relaxing rules were found in the applicable
laws or policy papers on this point. In the Netherlands however, the
notion of a ‘settled case’ is defined. Moreover, policy rules guide the
Restitutions Committee in dealing with ‘new facts’ which relate to
issues concerning burden of proof. The explanation of those two
notions strongly indicates that in the Netherlands legal requirements
are applied in a less stringent manner.
Regarding the establishment of committees or other bodies to correctly
address difficult legal issues, in Russia and the Czech Republic no
committees are established for the decision making process. It seems
that in those countries the concerned and competent government
officials take the decisions in the individual cases on their own. The
remaining five countries have installed committees or bodies to the
address legal issues in individual cases. Four of these countries
(Belgium, France, the Netherlands and the UK) have safeguarded
the independence of those committees. The Austrian Beirat,
established to advise the Federal Ministers on the legal assessment of
the question of ownership, could however not be labelled as
independent because of its composition, which comprises for the
most part representatives of the involved Ministries.
Also, the abovementioned committees or bodies of these
countries are involved in different ways. For example in France it is
not standard procedure to ask the CIVS’s advise on individual claims
for restitution of stolen art. In most cases it seems that the French
Ministry of State’s department ‘Direction des Archives du Ministère
des Affaires étrangères’ decides upon these issues without the
assistance of the CIVS. In the Netherlands it is standard procedure
to forward claims filed at the Dutch Ministry of Culture, Education
and Sports to the Restitutions Committee for advice. In the UK the
involved parties, i.e. the claimant and the (board of trustees of)
national museums, have to approach the Spoliation Advisory Panel
themselves. There are no government bodies or officials involved,
because in contrast to in the other countries the boards of trustees
have the sole authority on the decision to transfer items from their
collections.
The competences of those different committees also differ. Some
committees execute their task in the broader context of a restoration
policy where financial compensation for all lost possessions due to
the Nazi-regime and restitution of cultural assets are combined. This
was for example the case in Belgium and still is in France. In the
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Netherlands, the UK and Austria the committees are specifically
established to advise in restitution claims regarding cultural assets.
Finally, regarding the fourth key principle of preference for settlements
of claims by alternative dispute resolution mechanisms instead of legal proceedings
before courts the following can be said. The Principles suggest that
alternative dispute resolution mechanisms are more favorable to
possible claimants.
As said, six of the researched countries have an explicit
restitution policy, which in itself is meant as an alternative dispute
resolution mechanism. The same applies to Belgium which implicitely
offers the possibility of restitution. It must be noted that the
arrangements made by the Russian Federation to govern restitution
issues only offers a very small opening for individual claimants
compared to the other countries. As said the Russian federal law
seems not primarily written in order to support claimants, but intends
to offer the Russian State an explicit legal basis for ownership of
possible Nazi-looted art. The Russian law also gives the Russian
government a free hand to decide whether or not to return a cultural
asset and to make the payment of money by the claimant a condition
for the return of a claimed item. This approach is good illustration of
arbitrary power to handle the issue of stolen cultural goods. The
construction and organization of Russian restitution policy is a real
threat to the substantive requirement of a ‘just and fair’ solution; it
primarily serves the interests of the state, without properly involving
the interests of the claimants.
3.2 POSSIBLE FACTORS FOR THE REALIZATION OF POLICY
CONCERNING THE RESTITUTION OF NAZI-LOOTED ART
(OR THE APPARENT LACK THEREOF): AN ATTEMPT TO AN
HISTORICAL INTERPRETATION

The previous sections have shown that the Washington Principles
were not the decisive factor for countries (whether or not) to
construct and execute a restitution policy concerning Nazi-looted art.
Also, as far as the manner of construction and content of the
restitution policies is concerned, it seems a bridge too far to talk
about a harmonizing role of the Principles, contrary to the Dutch
experience and view concerning the Principles in this regard. The
legal perspective, more specifically the international law perspective,
seems inadequate to explain the realization of policy concerning the
restitution of cultural goods as well as the process that took place
before the realization itself.
In this section, primarily based on the answers given in the
questionnaires, an attempt is made to discern, from an historical
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perspective, other factors, that in contrast to the Washington
Principles, actually did play an important role in this decision-making
process. I will address factors that led to renewed policy or new
policy in the late 1990s (3.2.2) and possible factors that led to the lack
of any policy at all (3.2.3). Before I can make understandable the
factors that have led to either renewed or new policy concerning
restitution in the late 1990s and the first years of this century, it is
necessary to give an overview of those countries that executed a
restitution policy directly after the Second World War, summarily
explaining the background and range of that policy. The renewed
policies of these countries cannot be understood correctly without
explaining this context. This is the focus of the next subparagraph
(3.2.1).
3.2.1

Factors that have led to restitution of Nazi-looted art
immediately after World War II

Regarding the cases of Austria, France, the Netherlands, Belgium
and Luxemburg, a few common factors can be can discerned that
have led to the enactment of policy either directly or indirectly aimed
at restitution of Nazi-looted art.
The most obvious of these is of course the fact that all of these
countries were occupied or annexed by the Nazi’s during World War
II. This has led to many injustices occurring on their territories,
primarily against the Jewish population in those countries by way of
the systematic spoliation and persecution as measures of Hitler’s
Endlösung. 33 In the aftermath of the war restorative measures were
taken in all of these countries in order to re-establish the rule of law
and also to address these injustices. The wide scale looting of art
during the Nazi-occupation was certainly one of those injustices that
needed to be dealt with, 34 but proved to be difficult from the start.
The operation in order to reverse the looting lead by the Allied

33 See generally on the Nazi-persecution of the Jewish population in Europe during
World War II Raul Hilberg, The destruction of the European Jews (3rd edn, Yale
University Press: New Haven 2003) and Yehuda Bauer, Rethinking the Holocaust
(Yale University Press: New Haven and London 2002).
34 Thérèse O’Donnell, ‘The Restitution of Holocaust Looted Art and Transitional
Justice: The Perfect Storm or the Raft of the Medusa’ (2011) 22 The European
Journal of International Law 49, 59. See generally on Nazi-looting of art Lynn H.
Nicholas, The Rape of Europe: the Fate of Europe’s Treasures in the Third Reich and the
Second World War (Knopf: New York 1994), Jonathan Petropoulos, Art as Politics in
the Third Reich (University of North Carolina Press at Chapel Hill: Chapel Hill
1996) and Hector Feliciano, The Lost Museum, the Nazi Conspiracy to Steal the World’s
Greatest Works of Art (Harper Collins: New York 1997).
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Forces was not a priority. 35 Furthermore the problem of Nazi-looted
art was just one of many: World War II left Europe in ashes, leaving
the involved countries with the daunting task to restore and maintain
social peace and economic reconstruction. Restitution, not only of
looted art, but of all property rights that were deprived was not the
most pressing priority at that time. 36 Furthermore, the terrible fate
the European Jews had faced during the Second World War was at
that time considered to be just one of a multitude of wrongs
stemming from the War. Awareness of the ‘extreme injustice’ 37
caused by the Holocaust and a felt need for the necessity of measures
specifically aimed to (attempt to) correct or compensate injustices
both were absent at the time. 38
Whether a country would specifically enact policy concerning the
restitution of looted art was dependant on the assessment of the
problem within domestic borders. The priority which was given to
the realization of restitution policy differed. Although the Inter-Allied
Declaration against Acts of Dispossession Committed in Territories
under Enemy Occupation or Control already issued on 5 January
1943 as a reaction to the emerging scale of the Nazi-looting
announced a general norm of restitution, 39 this was a non-binding
document that only concerned inter-state cooperation leaving
involved countries free in their approach to handle this problem. In
35 Paulina McCarter Collins, ‘Has the “Lost Museum” Been Found? Declassification
of Government Documents and Report on Holocaust Assets Offer Real
Opportunity to “Do Justice” For Holocaust Victims on the Issue of Nazi-Looted
Art’, (2002) 54 Maine Law Review 115, 127.
36 Claire Andrieu, ‘Post-war Restitution versus Present-day Reparation in France:
Towards the Disappearance of Legal and Political Dilemmas?’ in Wouter Veraart
and Laurens Winkel (eds), The Post-war Restitution of Property Rights in Europe.
Comparative Perspectives (ScientiaVerlag: Amsterdam and Aalen 2011) 11.
37 Wouter Veraart, ‘Redressing the past with an eye to the future. The impact of the
passage of time on property rights restitution in post-apartheid South-Africa’
(2009) 27 Netherlands Quarterly of Human Rights 45, 48. Veraart introduces the
notion of ‘extreme injustice’ when referring to the Holocaust. Veraart uses this
notion when addressing the question how the law should respond to a period of
grave injustice after the passage of a substantial amount of time. According to
Veraart, when injustices occured in the past can be qualified as ‘extreme’, these
injustices are not susceptible to the power of time, therefore, reparatory
entitlements derived from these injustices preclude prescription.
38 Elazar Barkan, The Guilt of Nations: restitution and negotiating historical injustices
(Norton: New York 2000) 318.
39 Wojchiech W. Kowalski, Art Treasures and War: a study on the restitution of looted
cultural property, pursuant to public international law (Institute of Art and Law: Leicester
1998) 40. Later documents, such as the Final Act of the Bretton Woods
Conference of 22 July 1944 also endorsed restitution in its Chapter IV by
instructing neutral countries to take all measures possible to prevent any transfers
of property taken from occupied countries or citizens. Special attention was given
to art transfers. However at the Yalta and Potsdam conferences the emphasis was
again laid on inter-state reparation and compensation.
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the Netherlands and France, it was well known that the Nazi’s had
focussed specifically and systematically by way of Hitler’s special art
looting unit, the Einsatzstab Reichsleiter Rosenberg, on the looting of
art due to the thriving art markets (and considerable amount of
renowned art traders or private art collectors of Jewish descent active)
that were there before the war. 40 As for Austria, the systematic
looting of art by the Nazi’s already started immediately after the
‘Anschluss’ on 12 March 1938. 41 Due to large collections of artobjects that were recuperated after the war that, based on the InterAllied Declaration, were put into the custody of these respective
states, it took relatively little time for these aforementioned countries
to realise that specific policy was necessary, notwithstanding the other
problems these countries faced in the aftermath of World War II. 42
The content and scope of the restitution policies varied in each
country and had a strict national character. 43 One can say that these
first attempts to enact restitution policy have led to unsatisfactory
results. In hindsight there is a consensus that these early measures
were ‘flawed and formalistic’. 44
In Austria, when the Austrian Bundesdenkmalamt was authorized by
US authorities and the Allied Commission in 1945 to take over the
individual restitution responsibilities, the pre-war Austrian legal
regime was applied. This meant that legal barriers, mainly by way of
the 1918 ‘Ausfuhrverbotsgesetz’(Export Control Act), could stand in
the way of a successful restitution. 45 Based on this act, the Austrian
authorities could decide which artworks could be exported, ignoring

40 Nicholas (n 34) 81-152.
41 Sabine Loitfellner, ‘NS-Kunstraub und Restitution in Österreich. Institutionen –
Akteure – Nutznießer’ in Verena Pawlowsky, Harald Wendelin (eds), Enteignete
Kunst. Raub und Rückgabe. Österreich von 1938 bis heute (Mandelbaum Verlag: Vienna
2006) 13.
42 See generally on the post-World War II enactment and execution of policy on
restitution of looted art in the Netherlands Eelke Muller en Helen Schretlen,
Betwist Bezit. De Stichting Nederlands Kunstbezit en de Teruggave van Roofkunst na 1945
(Waanders Uitgeverij: Zwolle 2002) 14-83. For France see Mission d’étude sur la
spoliation des Juifs de France (Mission-Matteoli), Rapport Général (La
Documentation Française: Paris 2000) 130 and Isabelle Le Masne de Chermont
and Laurence Sigal-Klagsblad (eds), A qui appartenaient ces tableaux? La Politique
Française de Recherche de Provenance, de Garde et de Restitution des Oeuvres d’Art pillées
durant la Seconde Guerre Mondiale (Réunion des musées nationaux: Paris 2008) 29.
43 Wouter Veraart & Laurens Winkel, The Post-war Restitution of Property Rights in
Europe. Comparative Perspectives (Scientia Verlag: Amsterdam & Aalen 2011) 2.
44 ibid 1. See on the respective countries in particular, on Austria Appendix III at A
under 2, 4 and 5, on the Netherlands Appendix III at K under 2 and on France
Appendix III at E under 2.
45 See the questionnaire on Austria Appendix III at A under 5.
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the nationality of the owners. 46 More than once, export licences were
granted to families for the majority of their collections on condition
that valuable works were offered ‘‘in return’ for ‘gifts’ or ‘dedications’
to the Austrian State’. 47 Furthermore the seven restitution laws of
1946-1949 which also governed the restitution of stolen cultural
assets, often criticized as ‘full of loopholes, with inadequate
worldwide notice and short claims periods’, were strictly applied by
Austrian courts. 48 This meant in short that the original owners first
had to prove their ownership, which was very difficult considering
the Nazi prosecution and the subsequent exile and mass murder of
the Jews. Many Jewish owners therefore saw their precious art objects
disappear into the Austrian Cultural Heritage becoming Austrian
property. 49
In the Netherlands, a similar situation with regard to strict
application of rules on burden of proof in establishing ownership
existed. Furthermore restitution of stolen artworks was often
subjected to repayment of – said – received sales proceeds during the
war and/or costs that the Stichting Nederlands Kunstbezit (SNK)
made recuperating and storing the stolen cultural goods. The task of
the Stichting Nederland Kunstbezit (SNK), that was related to the
restitution of stolen artworks, is now considered to be executed in a
‘legalistic, bureaucratic, cold and often heartless manner’, 50 leaving a
considerabe amount of (Jewish) owners empty-handed.
In France compared to Austria and the Netherlands, restitution
as such was deemed more important as the French commitment to
re-establishing the republican rule of law under influence of De
Gaulle was the number one priority. 51 In France it was not only the
46 Oliver Rathkolb, ‘From 'Legacy of Shame' to the Auction of 'Heirless' Art in
Vienna: Coming to Terms 'Austrian Style' with Nazi Artistic War Booty’
<http://www.museum-security.org/ww2/Legacy-of-Shame.html> accessed 1
December 2011.
47 Clemens Jabloner and Eva Blimlinger, ‘Die Regelung der Kunstrückgabe in
Österreich/The Regulation of the Restitution of Artworks in Austria’ in Andrea
Baresel-Brand (ed), Verantwortung wahrnehmen/Taking responsibility. NS-Raubkunst –
Eine Herausforderung an Museen, Bibliotheken und Archive/ Nazi-looted Art – a Challenge
for Museums, Libraries and Archives (Koordinierungsstellefür Kulturgutverluste:
Magdeburg 2009) 226. See also O’Donnell (n 34) 62.
48 Eizenstat, (n 5) 281.
49 Rathkolb (n 46).
50 See the questionnaire on The Netherlands Appendix III at K under 2. In 1948
the functioning of the SNK and its director A.B. de Vries was called into question
and consequently subjected to criminal investigations. A new member was added
to the board of the SNK, J. Jolles, in order to prevent further irregularities in the
execution of the restitution policy happening. Muller and Schretlen (n 42) 71-72.
51 Wouter Veraart, Ontrechting en Rechtsherstel in Nederland en Frankrijk in de Jaren van
Bezetting en Wederopbouw (Kluwer: Deventer 2005) 402-419. See also Wouter
Veraart, ‘Contrasting Legal Concepts of Restitution in France and the
Netherlands’ in Veraart and Winkel (n 43) 21.
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stunning amount of looted art that urged the De Gaulle government
to realize restitution policy but also to make a more symbolic gesture
as part of that commitment. However, the principle of ‘equality
before the law’ was a primary principle within this effort, thus
disregarding the systematic deprivation and persecution as a
consequence of antisemitic legislation. Every owner, also of Jewish
descent, for example had to pay administrative costs, despite the
nullification of the acts of spoliation in 1945. 52
In Belgium and Luxemburg there were some restitution activities
but, contrary to Austria, France and the Netherlands, the
recuperation operation of cultural assets and more in particular of
assets formerly owned by owners of Jewish descent was not that
elaborate. In Belgium this led to a very low restitution rate under
owners of Jewish descent, which amounted to less than 10% of the
total amount they were deprived of during the war. 53 As was the case
in France and the Netherlands, when restitution did take place,
owners were still obliged to pay for transport and administration
costs. In Luxemburg, with regard to actual restitution of looted art,
only one instance is known were the Office de Récupération
Economique Luxembourgeois (O.R.E.L.) successfully recuperated
and restituted a painting to an owner of Jewish descent. 54 The
reasons behind the small scope of the realized restitution policy after
World War II were totally different.
Whereas the records in Austria, Belgium, France and The
Netherlands point out to systematic and massive looting of cultural
assets, this was not the case in Luxembourg. 55 A drawn up list after
52 Le Masne de Chermont and Sigal-Klagsblad (n 42) 21.
53 Research Commission into the fate of the assets of the members of the Jewish
Community of Belgium that were despoiled or surrendered during the Second
World War, The Property of the victims of the anti-Jewish measures in Belgium. Spoliation,
Restoration, findings of the Study Committee (3 July 2001)
<http://www.combuysse.fgov.be/hoofdframepuben.html> accessed 1
December 2011 245.
54 Email from Paul Dostert (head of the Luxembourg Commission spéciale pour
l’étude des spoliations des biens juifs pendant les années de guerre 1940-1945 and
director of the Centre du Documentation et de Recherche sur la Résistance
(CDRR)) to author (14 May 2009). The O.R.E.L. was responsible for the
recuperation of all Luxembourg’s lost assets during the war.
55 Relatively little is known about the looting of art by the Nazi’s in Luxembourg. It
is assumed that the scale of looting was limited because there are no facts that
could indicate the presence of (a division of) the Einsatzstab Reichsleiter
Rosenberg in Luxembourg. Commission spéciale pour l’étude des spoliations des
biens juifs au Luxembourg pendant les années de guerre 1940-1945, La spoliation
des biens juifs au Luxembourg 1940-1945, Rapport intermediare (15 July 2007) 9-85.
<http://www.gouvernement.lu/salle_presse/communiques/2007/07/27spoliatio
n/Spoliation.pdf > accessed 1 December 2011.
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the war, mentions only 40 missing paintings. 56 In Luxemburg there
was never a policy that was specifically aimed at the recuperation and
restitution of cultural assets, which obviously has to do with the very
small amount of assets stolen. 57
In Belgium the looting of cultural assets by the Nazis’s was of a
different nature. The German occupier focussed its looting operation,
executed by the Haubtsarbeitsgruppe Belgien (HAG) (the Belgian
division of the Einsatszstab Reichsleiter Rosenberg), primarily on
books, libaries and archives instead of paintings and similar cultural
objects. 58 This probably had to do with the fact that Belgium’s art
market, in contrast to the Netherlands and France, was not a thriving
one before the war. Furthermore in Belgium there were no renowned
art dealers of Jewish descent, such as Goudstikker in the Netherlands,
Wildenstein in France or private art collectors with renowned
collections. 59 The primary factor which has made the Belgian
situation and its policy concerning looted art different to the one in
Austria, France and the Netherlands, is the fact that its recuperation
operation concerning looted cultural assets led by a special cel of the
Dienst Economische Recuperatie (DER) was not very successful in
particular with regard to assets that belonged to Jewish owners. 60
The occupied or annexed status seems to be a predominant factor for
the fast realization of restitution policy after the War. Despite the
other problems countries where facing, the stunning amount of Nazilooted art (in the Netherlands and Austria) or a more symbolic reason
like the re-establishment of the rule of law (in France) seems to be
the main (historic) factors for the successful realization of restitution
policy. Where the realization of restitution policy in these countries
was successful, the same could not be said of the execution of that
policy. This was ‘legalistic, bureaucratic, cold and often heartless’ in
countries like the Netherlands. In other countries (like Luxemburg en
Belgium) the realized policy was not only executed in this way but
was also unsuccessful because of the small scope of its operation. The
little amount of looted art (in Luxemburg) and the different nature of
56 ibid 78. The list solely concerned paintings of Jewish owners.
57 ibid 77-78.
58 Report Research Commission Belgium (n 53) 121-124. The looting of cultural
assets took place on a structural and systematic basis, by the HAG, but also by the
so-called Möbelaktion, which started in 1942 and lasted until August 1944.
Houses of Jewish inhabitants were raided and emptied. When cultural goods of
value were found, they had to be presented to the HAG.
59 ibid 79, 132-133. The report mentions only seven art traders of which three traded
in furniture, antiquities and applied arts. The fate of these art traders has been
poorly researched, but it is known that of the ones who fled, none resumed their
activities in art dealership.
60 ibid 242-244.
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the art-looting (in Belgium) and the failing of recuperation operations
in both countries seem to be the main factors to explain the limited
success of the restitution policy in both these countries in the direct
aftermath of World War II.
After this first round of restitution efforts directly or indirectly
aimed at restitution of Nazi-looted art, it remained quiet for several
decades. 61 Only recently in the late 1990s efforts were made to a
renewed restitution policy in several of these countries.
3.2.2

Factors that have led to renewed policy or new policy

A series of developments from the late 1980s onwards were
important for all countries that as of the 1990s or later started to
execute a (renewed) restitution policy. First of all, bit by bit,
important information concerning the war became accessible.
Classified government documents in the United States, Switzerland
and Germany became open to the public, enabling scholarly and
journalistic research. From the 1980s and onwards, more
sophisticated research facilities, nowadays for a large part supported
by the internet, were at the disposal of researchers and journalists
where before, during the sixties and seventies, they were not. Not
only scholars and journalists but also survivors and their heirs
profited from these facilities to research the fate of their lost assets
and thus also of their lost cultural assets. 62 As a result, an increase of
scholarly and journalistic publications on the specific subject of Nazilooted art emerged, 63 alerting potential claimants and their heirs.
Subsequently, interest in Holocaust restitution claims in general
started to increase in the 1990s. 64 On an international level, global
media campaigns and serious economic and political pressure from
the United States contributed to creating awareness for the ‘extreme

61 Erin L. Thompson, ‘Cultural Losses and Cultural Gains: Ethical Dilemas in
WWII-Looted Art Repatriation Claims against Public Institutions’ (2011) 33
Hastings Communications and Entertainment Law Journal 407, 410. In general
no actions were taken after a decade of recuperation and restitution directly after
the War. However in Austria the seven restitution laws of 1946-1949 were
followed up by two laws in 1969 and 1985 on the specific subject of cultural
assets. These laws offered the possibility of restitution for works of which until
that time, owners could not be identified. See the questionnaire on Austria
Appendix III at A under 2.
62 ibid 410. See also Laura Fielder Redman, ‘The Foreign Sovereign Immunities Act:
Using a “Shield” Statute as a “Sword” for Obtaining Federal Jurisdiction in Art
and Antiquities Cases’ (2008) 31 Fordham International Law Journal 781, 784-85.
63 Cf Nicholas (n 34), Petropoulos (n 34) and Feliciano (n 34).
64 O’Donnell (n 34) 49, 51. See also Michael. J. Bazyler and Roger P. Alford (eds),
Holocaust Restitution: perspectives on litigation and its legacy (New York University Press:
New York 2006) xiii–xviii.
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injustice’ the European Jewish endured during World War II. 65 In
chapter 1, section 1.2 we already shortly discussed the widespread
international discussion that was stirred up by Swiss gold and banking
scandals. 66
International political pressure together with ‘class actions,
initiated on behalf of unspecified groups of victims targeted Swiss
and other European banks and insurance companies with strong
economic presence in the US, intersected (...) the ‘closed’ legal
systems of individual European states’. 67 Several states, headed by
Switzerland were anxious due to past complicities and felt the
pressure to enact national legislation or to promote more diligence in
returning Holocaust assets in general. 68 Further awareness and
pressure increased on the issue of Nazi-looted art and was put on the
agenda with the growth of foundations and other organisations
dedicated to the issue of Nazi-looted art such as the establishment of
World Jewish Congress Commission for Art Recovery and the Art
Loss Register. 69 When high-profile claims concerning Nazi-looted art
surfaced, the existence of the issue of Nazi-looted art could not be
denied anymore. 70 The Washington Principles, as discussed in
chapter 1, culminated from the Washington Conference, as an
attempt of the international legal community to address the legal
issues surrounding restitution of Nazi-looted art. However, it has
been demonstrated in the previous section that these Principles are
rather an expression of a moral conviction, grown over time, of a
special responsibility towards the Jewish community due to its
extraordinary atrocious fate in the Second World War and awareness
of the ‘flawed’ restorative efforts after the war, rather than a cause of
new policy. This is exemplified by the fact that several countries
65
66
67
68

Veraart & Winkel (n 43) 2.
O’Donnell (n 34) 47, 51.
Veraart and Winkel (n 43) 2-3.
Alfonse D’Amato, ‘Justice, Dignity, and Restitution of Holocaust Victims’ Assets’
(1998) 20 Cardozo Law Review 427; Claire Andrieu, ‘Two Approaches to
Compensation in France: restitution and reparation’ in Martin Dean, Constantin
Goschler, and Philipp Ther (eds), Robbery and Restitution: The Conflict over Jewish
Property in Europe (Berghahn Books: New York 2007) 134.
69 The Art Loss Register is an online organization dedicated to maintaining a
database of stolen art and to locating its owners. Julian Radcliffe, ‘The Work of
the International Art and Antiques Loss Register’ in Norman Palmer (ed), The
Recovery of Stolen Art: A Collection of Essays (Kluwer Law International: London
1998) 189.
70 In the Netherlands for example, the 1999 verdict of the The Hague Court of
Appeals on the Goudstikker case caused indignation, see for example Jeroen van
der Kris, ‘Staat verrijkte zich over rug van Goudstikker’ NRC Handelsblad (19
oktober 1999). See also the Silberberg claims concerning a van Gogh from the
Foundation for Prussian Cultural Heritage in Germany and a Pissarro from the
Israel Museum.
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already started policy similar to the Principles before the actual
Principles were established.
These developments prompted several European countries to
(re)evaluate past events often by way of government initiated
research, leading in Austria, the Czech Republic, France, The
Netherlands, The United Kingdom and Russia to a new or renewed
policy concerning restitution of stolen art for reasons which, naturally
deviate from country to country.
As said in section 3.2.1 the re-evaluation of the post-war policies in
Austria, France and the Netherlands led to the conclusion that
these efforts had led to unsastisfactory results. The remaining
presence of large collections consisting entirely of Nazi-looted arts
objects like the MNR Collection in France and the NK Collection in
the Netherlands are testament to this. 71 In Austria such an official
collection did not exist anymore due to the auctioning off of those
works in 1996, but the provenance research dating from 1998 led to
the conclusion that this collection was hardly a comprehensive one. 72
Many art objects were found still remaining in the possession of the
Austrian government. Considering the presence of the collections in
France and the Netherlands and the reserve of art objects still existing
in Austria, together with the heightened awareness that emerged from
the 1980s, it became clear that renewed restitution efforts were
necessary. As for Austria in particular, the incidents concerning the
Egon Schiele paintings can be seen as a direct trigger to create policy
by enacting its Kunstrückgabegesetz 1998. 73
With regards to the United Kingdom, it should be noted that in
contrast to the other European countries researched in this report it
was not occupied by the Nazi’s and thus did not encounter actual
looting of art on their teritory during World War II. This does not
however diminish the fact that the UK in the subsequent decades has
been a global centre for art commerce. One could expect substantial
amounts of looted art objects entering the country after the war
without the state or the museums being aware or reasonably suspecting
their problematic background. In this light after a governmentsponsored research into the provenance of art objects, 74 a policy
aiming to return cultural goods was implemented. Two instances of
claims of looting stemming from the Holocaust, as assessed by the
Spoliation Advisory Panel, had also provided direct stimulus to enact
71 See the questionnaires on France and the Netherlands Appendix III at E and K
under 2.
72 See the questionnaire on Austria Appendix III at A under 2.
73 See the questionnaire on Austria Appendix III at A under 2.
74 See on the general objectives of the restitution policy the questionnaire on the
United Kindom Appendix III at M under 2.
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legislation, similar to the situation in Austria. 75 A quote of Andrew
Drismore on the Holocaust Act 2009, the MP who introduced a
‘Private Members Bill’ that led to the said Act, illustrates the existing
sense of justice that goods with such problematic provenance should
be returned to their rightful owners:
‘Once it becomes an Act, the Bill will right a long-standing injustice by
giving powers to museums and galleries to return pieces of art and cultural
objects taken from their rightful owners during the period of the Nazi regime.
If the Spoliation Panel recommends to the Secretary of State that an item
should be returned and the Secretary of State agrees, then the museum or
gallery concerned now has power to return the item, which it could not do
before. Whilst I do not envisage the Act having to be used very frequently,
this is an important moral step, to ensure that we can close yet a further
chapter on the appalling crimes of the Holocaust.’ 76
In the Czech Republic, the above described series of developments
also prompted government research into the fate of Jewish
possessions possibly in the state’s property. It was already aware that
there was a possibility of art with a Nazi looting background being in
state custody. After all it was known that Jewish possessions were
confiscated and turned over to ethnic Germans during the Second
World War. The (government) research proved what could well be
expected: the Jewish assets ultimately wound up to be nationalized
due to the Communist takeover in 1948. 77 The Czech law enacted in
2000 78 that governs the possibility of restitution of all assets looted by
the Nazi’s, including Nazi-looted art, was consequently in line with
the property restitution programs that were already integral
components of the Czech transition towards liberal democracy that
started in 1992. 79 The Czech restitution laws of the 1990s that dealt
with nationalized private property due to its Communist past have
been highly controversial and widely debated in national courts and at
the European Court of Human Rights because of its seeming
arbitrariness. Although the research in this report has shown that
critical remarks could be made regarding the Czech restitution
75 See the questionnaire on United Kingdom Appendix III at M under 2.
76 See <http://www.dismore4hendon.com/271009-holocaust-bill-becomes-law>
accessed 1 December 2011.
77 Rodhri C. Williams, ‘The Contemporary Right to Property Restitution in the
Context of Transitional Justice’ (ICTJ Occasional Paper Series, May 2007)
<http://ictj.org/sites/default/files/ICTJ-Global-Right-Restitution-2007English.pdf> accessed 1 December 2011 11-12. See on the governmental research
the questionnaire on Czech Republic Appendix III at C under 2.
78 See the questionnaire on Czech Republic Appendix III at C under 1.
79 Williams (n 77) 12-21.
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policy, 80 it still should be highlighted that of the five researched postCommunist countries, the Czech Republic is the only one that offers
a real possibility for restitution.
This leads me to the last country to be discussed in this section,
namely Russia. The developments previously discussed led the
Russian state to enact legislation solely to protect the Russian state’s
own interests. As a reaction to international developments concerning
restitution, the Russians took this opportunity to finally give a legal
base to their point of view on the issue of Nazi-looted art: all art that
came into its possession during or shortly after the war, and which
came to represent substantial value, are considered to be state-owned
as a compensation for losses suffered in the Russian cultural heritage
due to the second World War. 81 The Russian restitution policy is
therefore mostly focused on this aspect, which explains its strong
deviation from the policies of other (Western) countries, whose
policies seem to focus mainly on actually returning objects to its
rightful owners or their lawful heirs.
3.2.3

Factors that have led to the complete absence or lack of
clear policy

Finally in my research I came across countries where up until now a
restitution policy is absent. Seven of the surveyed countries have not
established any official restitution policy in the late 1990s.
Of those seven countries, Belgium’s case perhaps has to be
evaluated separately. As discussed in chapter 2 section 2.2.2 the
situation in Belgium is somewhat special. In the late 1990s Belgium
did enact a policy after re-evaluating their immediate post-World War
II measures. 82 This renewed policy offered the possibility of financial
compensation primarily aimed to restore past injustices.
Compensation could be claimed for all lost possessions due to the
Nazi-regime and was not in particular aimed to compensate for losses
regarding cultural goods. There are no official guidelines on a specific
restitution policy on looted art issued by the Federal Belgian
government, therefore Belgium lacks explicit policy. However
80 See the questionnaire on Czech Republic Appendix III at C under 5 and 9.
81 See on the main objective of the Russian federal act Appendix III at J under 2.
See generally on the subject of so-called Russian ‘trophy art’ and the massive art
theft operation in European museums and private collectors undertaken by the
Russian army in the final days of the Second World War Konstantin Akinsha,
Grigorii Kozlov and Sylvia Hochfield, Beautiful Loot: the Soviet Plunder of Europe’s
Art Treasures (Random House: New York 1995). See also Bruynincx, ‘Roofkunst
uit WO II: To Return or Not to Return? Een internationaal privaat- en
publiekrechtelijke beschouwing rond de Hermitage controverse’ (2000-2001) 1
Jura Falconis 47.
82 See the questionnaire on Belgium Appendix III at B under 1.

77

Chapter 3

research has shown that the possibility of restitution of cultural goods
is open regarding a special category of 330 cultural assets that were
recuperated after World War II and of which Belgian research has
shown are currently state-owned. 83 Thus, restitution is possible but
this mere opening up of an opportunity by the Belgian Federal
government cannot be deemed to be a comprehensive arrangement.
The lack of official guidelines or policy specifically focused on
restitution of cultural goods seems to have two reasons. The first and
most straightforward one is that the complicated state-structure and
institutional organization of the Belgian state makes the creation of a
on a federal level arranged policy exceedingly difficult. 84 Secondly, in
Belgium, incidents such as in Austria with the Egon Schiele paintings
did not take place nor are chances likely of high profile cases
emerging, such as the Dutch Goudstikker case. This probably has to
do with the fact that in Belgium, as said before, contrary to the
Netherlands and France, no flourishing art market existed right
before and during World War II. This also explains the differing
nature of the Nazi looting art campaign in Belgium which probably
for those reasons was primarily aimed at books libraries and archives:
there simply were no painted masterpieces that could be looted. The
failing recuperation operation in Belgium also did not contribute to
the likeliness of such works falling into the hands of the (federal)
Belgian government. Therefore, as opposed to the Dutch and French
situation, in Belgium there is no collection of works of art such as the
NK Collection or the MNR Collection, that could prompt the
creation of a restitution policy. 85
In other countries, like Denmark and Luxemburg, there simply
haven’t been that many instances of looted art in the sense described
here which have led to stolen art objects falling into the hands of the
national government. 86 Therefore it is understandable that any or
little policy has been established, as that which would be returned to
its owners seems quite insignificant. The same goes for Norway,
where unlike Denmark and Luxemburg, after re-evaluative
governmental research a second policy was executed in the late 1990s.
These measures however comprised, similar to the case in Belgium,
only of the possibility of set amounts of collective reparations (to
Jewish organisations) and individual financial compensation which
83 See the questionnaire on Belgium Appendix III at B under 2. and 4. See also
chapter 2, section 2.2.2 at 24.
84 ibid 8. See also chapter 2, section 2.2.2 at 24.
85 Most of the unclaimed or non-restituted cultural assets and furniture of Jewish
provenance were auctioned off for the total amount of 2.966.462 BEF. Report
Research Committee Belgium (n 53) 254.
86 See the questionnaires on Denmark and Luxemburg Appendix III at D and G
under 2.
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both were not focused specifically on looted art but on a means to
compensate the Jewish society as such and its members for the
atrocities suffered during World War II. 87 It must be noted that
contrary to the United Kingdom, up until this day no need is felt in
these countries to undertake measures in order to research the
provenance of state-owned cultural goods. This has probably to do
with the fact that until this day no incidents, by way of claims from
owners or their heirs, have occurred in these countries.
Another cause for the lack of establishing restitution policy
seems to be not so much practical as political in nature. One can
observe an absence of political will to deal with this specific issue in
the Eastern European countries, formerly belonging to the
Communist Eastern Bloc, like Hungary, Poland and the Ukraine.
After the war, the Communist regime diametrically opposed the very
essence of restitution: restoring an individuals’ property rights. At
present, these countries dealing with the multitude of issues
stemming from their own Communist past, seems to obstruct efforts
to right wrongs occurred before the communist reign. 88 Research has
shown that these countries, if they have undertaken any efforts in this
regard at all, were solely aimed at reclaiming their own national
cultural property which was lost during the Second World War. 89
3.3 CONCLUDING REMARKS
My research has primarily demonstrated that if countries have
undertaken action upon the issue of state-owned or posessed Nazilooted art, they have mostly taken their own approach. Although all
87 See the questionnaire on Norway Appendix III at H under 2.
88 See generally on the struggle of Eastern European countries in dealing with their
past Istvan Pogany, Righting Wrongs in Eastern Europe (Manchester University
Press: Manchester 1997). See in particular on Poland Andrzej Walicki,
‘Transitional justice and the political struggles of post-Communist Poland’ in A.
James McAdams (ed), Transitional Justice and the Rule of Law in New Democracies
(University of Notre Dame Press: Notre Dame 1997) 185-238. See more in
particular on the split between Western and Eastern European countries in their
approach regarding the issue of Nazi-looted art, Hendrik Jan Valgaeren,
‘Geroofde kunstvoorwerpen tijdens WOII. Een juridisch en historisch overzicht’
(2005-2006) 4 Jura Falconis 599. In general it can be said that in Eastern Europe
the emphasis has been laid on the restoration of losses of its own national
cultural heritage rather than restoring the losses suffered by (Jewish) individuals.
See on Ukraine and looted art in particular Alexander Fedoruk, ‘Ukraine: The
Lost Cultural Treasures and the Problem of Their Return’ in Elizabeth Simpson
(ed), The Spoils of War World War II and its Aftermath: The Loss, Reappearance, and
Recovery of Cultural Property (Harry Abrams: New York 1997) 72-76.
89 See the questionnaires on Hungary, Poland and Ukraine Appendix III at F, I and
L under 2.

79

Chapter 3

researched countries endorsed the Washington Principles, this
chapter has pointed towards a subsidiary role of these Principles
rather than a leading one in the construction and execution of a
restitution policy.
This is well illustrated by the fact that only two of the six
countries with an explicit restitution policy (namely the Netherlands
and the United Kingdom) actually refer to the Principles in their
explanatory notes, and in addition only in a general manner: their
policies are an expression of the view that the events that led to the
Holocaust still need measures to remedy as was promulgated by the
Principles. Furthermore, in several countries a new or renewed policy
concerning restitution was already started before the Washington
Principles were even endorsed. Finally, the substantive comparison
between the ‘key principles’ and the main features of the policies only
show similarities to a very small extent (and any commonality also
differs in content and extent per ‘key principle’). From a strict legal
point of view, the growth and existence of a certain state practice or
practice of implementation of the Washington Principles must be
refuted. It is better to say that the Principles were (and still are) an
expression of an − at least in the Western world − dominating moral
view on the issue of Nazi-looted art.
The legal perspective in and of itself has furthermore proven to
be inadequate in order to explain why countries that did endorse the
Principles did or did not act upon them. Subsequently, an analysis was
made in order to discern possible other factors that have played an
important role in the decision whether or not to construct and
execute a policy and if so, to what extent. These factors proved to be
strongly related to past events. In some countries an attempt was
already made shortly after the Second World War to address the issue
of Nazi-looted art that ended up in these states’ custody. These
policies proved to be primarily inspired by the wish to re-establish the
rule of law after the war and to swiftly correct all war-related
injustices. These policies however were executed poorly and suffered
amongst other things from the wish to swiftly correct the injustices.
There were many other, sometimes more urgent, priorities to be dealt
with. Furthermore, a deeply felt moral conviction of the enormous
grief that was done to the Jewish community was not yet in existence
at that particular time. In other countries, it must be said however,
there was no restitution policy at all right after the war.
A series of developments from the late 1980s onwards can be
seen as an important bundle of factors that led to the construction
and execution of a (renewed) restitution policy. First of all important
information concerning the war became (more) accessible. As a
result, a subsequent increase of scholarly and journalistic publications
on the specific subject of Nazi-looted art emerged, alerting potential
80
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claimants and their heirs and in fact facilitating (high profile) claims to
rise to the surface. Thus the amount of Holocaust restitution claims
in general substantially increased in the 1990s. This all happened in
the wake of an on an international level conducted debate on the
‘extreme injustice’ the European Jewish population had suffered and
the need to (again) compensate for this. The global media campaigns
and serious economic and political pressure from the United States
aimed at (financial) compensation in general, also increased pressure
on dealing with the issue of state-owned Nazi-looted art. A few
remarkable incidents regarding the restitution of several important
paintings as well as the unsatisfactory results of the former post-warpolicy, leading to large collections or amounts of works of art still in
states possession, were furthermore substantial factors that led to the
belief that a new, generous restitution policy was needed.
So in some countries a new policy was made, but in some others
not, for several reasons. An important reason not to execute a policy
is that the problem of state-owned Nazi-looted art does not (seem) to
be substantial enough (ragarding claims and occurences) to address in
government policy. In other (East European) countries however
governments have a different view on or attitude towards the subject.
Russia is exemplary in this regard, where stolen art that came into the
possession of the state is seen as a compensation for its own losses in
World War II and is therefore considered to be state-owned. That
(legal) point of view on the matter clearly is a problematic obstruction
when one tries to actually consider restitution. Last but not least, with
or without a Russian-like view, the absence of political will will of
course bar the realisation of an actual policy aimed at restitution art of
objects to their former owners and heirs.
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CONCLUSIONS

In the international legal community the Washington Principles are
repeatedly referred to when addressing the legal issue of restitution of
Nazi-looted art. As shown in this report the Washington Principles
urged the endorsing countries to take all the necessary measures in
order to restitute cultural assets that should never have been taken
from their rightful owners in the first place. Furthermore, the
Principles contain minimum conditions and starting points for
countries to use in their efforts to implement the Principles by way of
a restitution policy. As explained in the Introduction, based on the
Dutch governments’ experience in this regard, it seemed a legitimate
question to ask what countries exactly have done with these
Principles and as a corollary, to research the existence and content of
the various restitution policies, which I have subsequently done in
this report. This research, aimed at an actual assessment of the
measures taken regarding a restitution policy on Nazi-looted art,
could maybe also shed some light in the matter of an emerging statepractice and thus the current status of the Washington Principles.
When one tries to explain why countries did or did not construct a
policy, this report has shown that the legal perspective alone will not
provide sufficient explanation. A small part of the explanation, that
could be deemed as coming from this legal perspective, was the subject
of Chapters 1 and 2.
In Chapter 1 the process of adoption, legal status and content of
the Washington Principles was analysed. It showed that the
Washington conference set out to formulate binding rules on the
restitution of Nazi-looted art, but it could not agree on a document
with such coercive force. The endorsing countries could only agree
on an explicit non-binding declaration on provenance research and
restitution of Nazi-looted art. Therefore the chances for the
Principles to over time become a binding legal rule were negligible,
which still doesn’t rule out the possibility of the Principles having an
important and harmonizing role in the construction and content of
restitution policies as such. In order to make such an assessment, the
existence, construction and content of the policies were researched in
Chapter 2.
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Conclusions

In Chapter 2 the different efforts made by several countries executing
a policy were presented. This chapter has pointed out several things.
In the first place, of the thirteen countries researched only five
(Austria, Czech Republic, France, The Netherlands, Russia and the
United Kingdom) have an explicit policy on restitution of Nazilooted cultural assets. Furthermore research has shown that some of
these restitution policies, were tied to, influenced by or followed from
the broader context of a general restoration policy aiming to
compensate for the suffering of the Jewish community during World
War II. This is primarily illustrated in the case of Belgium. Although
Belgium cannot be deemed as a country executing an explicit policy on
restitution as such, research has shown that the possibility of
restitution is open due to the fact that in the course of the execution
of the Belgian policy on financial compensation cultural assets have in
fact been restituted. This fact in itself already indicates that the
Washington Principles must be seen in a broader context when
addressing the question what factors were decisive in the decision
whether or not to construct and execute a restitution policy and what
factors were of influence on the actual content of the policies. This
was furthermore supported by the outcome of the research on the
actual restitution policies. Overall, the policies proved to be
constructed mainly in accordance with their own (legal) traditions.
The content and scope of the policies were also highly influenced by
the countries own assessment of the existing (legal) problems
concerning restitution of those assets. In the Netherlands, for
example, the Restitutions Committee is an advisory body which can
only issue non-binding recommendations to the Dutch government
concerning requests for restitution. This reservation of the nonbinding status of recommendations, is made due to the fact that the
Dutch government’s view on the matter still remains that cultural
assets that have come into its possession after World War II are now
state-owned assets. Although the Dutch government has the
discretion to deviate from the Committee’s recommendations, it is
however unlikely that it will do so very easily bearing in mind the
State Secretary of Education, Culture and Science’s commitment to
parliament to in principle comply with the Restitutions Committee
recommendations, save obvious errors in judgement. The Dutch
policy therefore is, despite the governments’ legal view on the matter,
in actual fact aimed and designed to (facilitate) restitution.
The nationally oriented approach is well illustrated by the
Russian policy, which is contrary to the Dutch, not aimed at
restituting private individuals but primarily constructed to preserve
the Russian cultural heritage. Furthermore, the results of the
comparison of the different policies also showed a primarily
nationally oriented approach. Most countries have shaped their
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policies with legal instruments, be it by (federal) law or by
government decree. In some other countries, however policy, papers
or similar documents were deemed sufficient. Also most restitution
policies facilitate potential claimants of restitution to a certain extent
by offering an internet database with information concerning assets in
its possession. In two countries, Austria and the Netherlands,
however an active search is or was conducted by the government to
locate possible claimants. Other differences could be discerned in the
matter of and the way in support is organised that is provided to the
competent government authorities. Most countries installed an
advisory committee or other similar body. Some of them, such as the
Netherlands and the UK made provisions to ensure the
independence of those bodies. In other countries, such as Austria,
those measures were not taken. That being said, there are countries,
like Russia and the Czech Republic, that do not make use of such
bodies at all. On the particular issue of the future fate of nonrestituted objects, it turned out that in most countries no official and
definitive position has been taken. Only Austria and the United
Kingdom have taken a relatively definitive position by way of an
ultimate deadline. It was furthermore no surprise to see that in all
countries except the UK, conditions on admissibility of claims turned
out to be based on the presence of occupation by the Nazi-regime in
these countries during World War II. Nevertheless, variation was
found in the applicable timeframe. In most countries the date
marking the actual presence of the Nazi-regime in these countries is
taken as a starting point with regards to the applicability of restitution
measures, whereas in a few countries the applicable timeframe already
starts with the beginning of the Nazi-era in Germany in 1933. For the
UK in particular, due to the absence of a Nazi German occupation in
the country, the choice was made to simply take the start of the Naziera in 1933 until it’s ending in 1945 as the applicable timeframe.
The only point of universality is that in all countries, with the
exception of Russia and the Czech Republic, legislation that could bar
the actual return of a cultural asset to a claimant is rendered
inoperative, which demonstrates the willingness of these countries to
make a real effort to restitute.
As explained in Chapter 3, on the basis of the information
gathered, a clear and unambiguous relationship between the
Washington Principles and the various restitution policies could not
be established. Only two of the six countries with an explicit
restitution policy refer to the Principles in their explanatory notes,
mostly in a general manner. In several countries a new or renewed
policy concerning restitution was already started before the
Washington Principles were even endorsed. Finally, the substantive
comparison between the ‘key principles’ and the main features of the
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policy showed little similarity. Therefore the proposition of the
existence of a state practice from a legal point of view, should be
refuted. Also the manner in which the Dutch government views the
Principles, as an important reason and basis of their policy seems not
to be widely shared perspective, at least as far as the researched
documents on this matter have shown.
An analysis was therefore subsequently made in order to discern
possible factors other than the legal one, that could have played an
important role in the decision whether or not to construct and
execute a restitution policy and if so, to what extent. After all, the
research into the individual countries showed that in countries such
as Hungary and Poland the issue of state-owned Nazi-looted art
exists, but that the governments do not act upon the issue. On the
other hand, the research also, surprisingly, showed that the United
Kingdom, a country which was not occupied by the Nazi’s,
nevertheless has a restitution policy, despite the fact that it concerns
art objects that were acquired without actual knowledge of the
possibly dubious provenance of those objects.
These other factors proved to be strongly related to historical
circumstance. In Austria, France, The Netherlands Belgium and
Luxemburg a restitution policy was actually executed right after the
war. These policies were part of a total package of measures primarily
inspired by the wish to re-establish the rule of law in these countries
and to swiftly correct all war-related injustices. No special attention
was paid to the atrocious fate suffered by the European Jewish
population during the Second World War at that particular time. The
policies were also executed poorly in most cases, which was to be
admitted later on. A series of developments from the late 1980s
onwards can be seen as important stimuli that led to renewed
attention to the issue of Nazi-looted art which in turn led to increased
pressure for government measures: new information concerning the
war became accessible, scholarly and journalistic publications on the
specific subject of Nazi-looted art emerged, alerting potential
claimants and their heirs and in fact enabling (high profile) claims to
surface. This all happened in the wake of a growing moral awareness
of the extreme injustice the European Jewish population suffered and
the general need to (again) compensate this injustice. The situational
circumstances in the individual countries further determined the
course of events. In the countries that had conducted policies directly
after the war, the unsatisfactory results of these policies (meaning the
de facto existence of a substantial amount of art works still in state
possession of which the respective countries knew or reasonable
could have known to be of a dubious Nazi looting background) was
an important factor. Incidents regarding high profile restitution
claims can be seen as another factor of influence often combined
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with the aforementioned unsatisfactory results or as with the case of
the United Kingdom a strong moral conviction that assets with such
dubious background should be returned to their rightful owners.
In some other countries however no new or renewed policy was
initiated. This proved either to be due to the (apparent) marginality of
the problem of state-owned or possessed art with dubious
background. The last important factor not to execute a policy is the
absence of political will, sometimes supported by a different legal
view on the issue, namely indisputable state-ownership of Nazilooted art as due compensation for the countries own losses suffered
during the war.
This report has shown first and foremost that the legal issue of
restitution of Nazi-looted art cannot be regarded as just another legal
matter standing alone by itself. It must be placed within a broader
context, because a strictly legal perspective cannot explain the more
important question of why countries act or do not act upon the issue.
The manner in which the respective countries are executing their
policy can also not be fully understood without knowledge of this
broader context. In most countries this context is the (moral) attempt
to do justice to the events relating to the Holocaust and/or to make
up for past mistakes. This report furthermore makes clear, perhaps
painfully so, that the concept of justice and the efforts to do justice is
not one that can be easily manipulated by documents such as the
Washington Principles. Rather, these Principles must be placed in the
broader context of an attempt to make the past right. That legal
discipline can be instrumental in these efforts in order to make an
actual attempt to let justice − finally − take its course. When
countries however have their own established version of truth about
the past, even the combined factors of accessibility of information,
efforts to create awareness and political pressure together with a
substantial amount of state-owned cultural assets, will not suffice. In
those cases, instead of the law being used as an instrument to pursue
justice, in these countries it is unfortunately used to obstruct justice
taking its course.
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APPENDIX I: METHODOLOGICAL APPROACH

1.

RESEARCH METHODOLOGY

To answer the four subquestions of the report a threefold strategy
has been chosen.
In order to answer subquestion 1, a literature search on this
subject was executed. The question about the significance of the
Washington Principles under international law was answered on the
basis of existing legal literature and if necessary relevant
jurisprudence.
Second, for answering subquestions 2 and 3 comparative legal
research has been carried out. 90 This comparative legal research has
been preceded by a pilot investigation which aimed to compare the
different countries that in fact (claim to) execute a restitution policy.
The results of the pilot have been used to select the other countries
investigated in this research. Regarding the pilot, more will follow
shortly. To answer the fourth and final subquestion of the report, a
survey of literature has been conducted.
The pilot investigation started in April 2009 (see under 1.1) and
resulted in the development of a questionnaire. This questionnaire
was meant to facilitate and harmonise the broader comparative legal
research, which started at the end of July 2009 and was concluded on
1 March 2010. In July 2011 these results were updated.
In order to answer the questions of the questionnaire in the
individual country, I started with a survey of literature, which could
be both of a legal and a historical character. Literature on this subject
proved to be scarce. Therefore several other sources were tapped, of
90 See generally on comparative legal research A.E. Oderkerk, De Preliminaire Fase van
het Rechtvergelijkend Onderzoek (Ars Aequi Libri: Nijmegen 1999). See on the various
methods of comparative legal research in particular chapter 4, 61-90. In this
research the functional method of comparative legal research is used. The object
of research was the issue of Nazi-looted art and aim was to find out if and what
solutions various countries have found by way of a restitution policy, to solve the
problem of state-owned Nazi-looted art. Therefore the exact functional method
deployed in this research was problem-solving, i.e. providing an overview of the
solution (restitution policies) of various countries to the problem of Nazi stolen
art.
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which government documents were the most important. First of all I
tried to find out if parliamentary reports or reports by (governmentinstalled) research commissions in relation to this subject were
available, which was only the case in some of the countries studied. I
also looked for information on the websites of the ministries
involved. There proved to be quite a lot of differences in the
information facilities via government departments as regards quantity
as well as content. More than once that information was incomplete
or unclear, or non-existent.
Moreover, to assemble further information or to verify
government information, several websites and instances on this field
were consulted. Finally, also in order to verify the data and to gain
further information, interviews have taken place, either by telephone
or by e-mail.
It should be noted that the research concerning a few countries
(situated in Eastern Europe) has its restrictions, due to the fact that I
had to rely on (secondary) sources in English, German or French, as I
was not familiar with countries’ languages.
Hereafter, first the pilot investigation is explained. Secondly, the
process of development of the questionnaire is described. This
appendix ends with the final text of the questionnaire as used in the
country research.
2. PILOT
The aim of the pilot was – as said above – to gain insight in those
countries that have endorsed the Washington Principles and of which
I suspected to be executing a restitution policy. Second, the results of
the pilot helped shape the content of the questions of the
questionnaire.
Not all 44 countries that endorsed the Washington Principles
have been investigated. 91 I have limited myselve to European
countries that were involved in World War II. 92 The reason for this
limitation lies in the fact that at the large-scale and systematic Nazilooting of cultural assets took place on the European continent. 93 It
was plausible, certainly considering the situation in the Netherlands,
that the restitution question would mainly be an issue in the countries

91 See for an overview of the 44 countries present at the Washington Conference
Bindenagel (n 2).
92 I chose to use the term ‘involved’ because of its wider meaning, since the words
(completely or partly) ‘occupied’ or ‘annexed’ would exclude countries like Great
Britain and for example Switzerland from the start.
93 For more details see for example Nicholas (n 34) and Feliciano (n 34).
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that were situated in the middle of the blaze, whether or not they
were (temporarily) occupied by the Germans during the Second
World War. 94 Subsequently a few countries were selected from that
pool of European countries in aid of this pilot.
In this first exploration I have tried to find out if, up to now,
legal and policy measures have been taken regarding a restitution
policy of stolen assets, and if so, which ones and I have studied the
role the Washington Principles have played in the implementation of
this policy. The pilot has been carried out in the following 10
European countries: Belgium, France, Luxemburg, Norway,
Denmark, Austria, Hungary, Poland, the Czech Republic and the
Netherlands. The choice for these countries was made for various
reasons, both as regards content and for practical reasons.
In the first place I decided to investigate some countries in
Eastern Europe, besides a number of West European countries.
Hungary, Poland and the Czech Republic, all three of them, were for
decades within the sphere of influence of the Soviet Union. For a
long time the communist regime in those countries influenced – at
least until the fall of the wall – each problem regarding ownership
questions, including the issue of restitution (if any) and possible
(later) development of a restitution policy.
In the second place, I chose for these countries because they
were either neighbours of Nazi-Germany or were situated in the
vicinity of Germany during the Second World War. Problems
concerning transport and distribution of looted assets to NaziGermany did not seem very likely. Besides, the choice of the
countries in question seemed to be obvious, on the grounds of some
foreknowledge of the course of events in the past and regarding the
nature of this exploratory research.
Finally the accessibility and the swift availability of the necessary
information carried some weight.
Belgium, France, Luxemburg, Denmark and Norway were the first
countries investigated, on the basis of a self-designed format in which
themes and factors have been included that might presently influence
restitution policies of these countries. This format looks as follows:
I.
II.

number of Jewish people living in the above countries during or
just before WW II,
in what branches of business were Jewish people active,
particularly in the art trade?,

94 See generally about the carrying through of the recuperation activities and the
coming into existence of the so called NK Collection in the Netherlands Muller
and Schretlen (n 42).
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III. a short analysis of the nature of the looting in the countries to
be investigated,
IV. (forms of) restoration immediately after the war,
V. (forms of) restoration since the 1990’s:
- When was a new policy regarding restoration started?
- How was this policy formed?
- To what extent was the looting of assets an issue in the
countries concerned and what exactly is meant by cultural
assets in those countries (works of art only or also books and
other objects)?
- Where are these assets to be found now (government or
private collections or museums)?
- What role did the Principles play in the development of a
policy in the matter of art looting?
VI. conclusions on the basis of these themes.
Finally, in the pilots carried out in Belgium and Luxemburg the
history of both countries, during and after WW II, has been
extensively studied, in particular with regard to looted assets. On the
basis of the results of these investigations I could determine more
clearly which of the above mentioned points needed more or less
attention in subsequent research. On the grounds of that sharper
focus a more limited research was carried out for France, Denmark
and Norway; the research in these three countries was mainly directed
at parts IV and V of the above mentioned format. With the help of
the acquired results in these five countries I developed a new
questionnaire.
3. QUESTIONNAIRE: DRAFT AND DEVELOPMENT
As said, the present restitution policies of the selected countries were
tested with the help of a questionnaire which is included in Appendix
II.
The research on the themes revealed to me that the past has left
its mark on the current policies. The fact that in the Netherlands for
instance it was decided in the late 1990’s to develop a restitution
policy and to create a special organ, the Restitutions Committee, is
indissolubly connected with the fact that the Dutch recuperation
operation after World War II was reasonably successful. 95 The
Belgian situation is fundamentally different.
95 See generally on the Dutch recuperation activities and restitution policy after
World War II Muller en Schretlen (n 38). See on the Restitutions Committee the
questionnaire on the Netherlands Appendix III at K under 2 and 6.
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Before and during the War, Belgium did not know such a flourishing
art trade as the Netherlands and France and therefore the systematic
spoliation of cultural goods by the Nazi’s was more focused on books
and archives. The Belgian recuperation service was less successful
than the Dutch, which has led to the recuperation of very few looted
assets. 96 Therefore in Belgium there are fewer grounds for the
necessity and urgency of a balanced restitution policy, because there is
not much to be given back.
For the formation and understanding of the current policies
some knowledge of the recuperation and restitution policies carried
out immediately after the Second World War, is important, but not all
researched countries carried out such a policy after the war.
Themes I and II therefore do not come back as such in the
questionnaire. Theme III is important for the determination of for
instance the concept of “involuntary loss of property”. For that
reason theme III is implied in the questions 1 and 2 of the
questionnaire, as is the case for themes I and II. Theme IV
concerning rehabilitation directly after the war, has also been
translated into more practical questions. Theme IV is also implicit in
question 2 of the questionnaire: if the post-war policy in the matter of
rehabilitation was successful, there is little occasion to breathe new
life into this policy. Moreover theme IV can be found in question 9
of the list concerning the admissibility of the claims, notably the
question whether new circumstances have arisen or if there are
different insights which justify as yet the meeting of former claims
made immediately after World War II. Likewise the research into the
themes showed a great variation in the current policies.
This variation has been translated into a first questionnaire,
which was tried out in Poland, Austria, Hungary, the Czech Republic
and the Netherlands. It was refined with the help of the results of the
investigation. What is still lacking is the inclusion of the Washington
Principles in the questionnaire, theme V. After finishing the pilot in
the ten countries it appeared, contrary to my expectations, that the
countries that have a restitution policy do not or hardly refer to the
Principles, let alone mention explicitly or include these standards in
relevant legislation and policy. For that reason it was decided not to
take up the Washington Principles in the questionnaire, but to devote
a separate chapter in this report to the Washington Principles and to
the question if from the restitution policies in the various countries
there are requirements to be distilled that are in agreement with the
Principles.

96 Report Research Committee Belgium (n 53) 240-245.
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In order to attain the best possible overview I decided to apply the
questionnaire also to the policies of the United Kingdom, Russia and
the Ukraine.
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The final questionnaire consists of twelve questions. I have
distinguished between questions that concern general aspects of policy
and questions that concern the actual content and execution of policy. The
questions were the following.
A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

Explanation:
a. Research will be carried out as to whether there is any (binding)
legislation enacted and/or whether there exists any written or
unwritten policy rules statements governing restitution or other forms
of restoration in the country concerned.
b. While examining the applicable rules, a distinction will be made
between procedural rules (power structure) and material rules
(content of the policy).
2. Does the country concerned have a policy on the
restitution of stolen cultural property?
Explanation:
This question works as a filter for the coming questions. For
countries that appear not to conduct restoration measures for cultural
property, a negative answer to this question will mean that question
numbers 3. to 10. cannot and therefore will not be answered.
If there is a policy on restoration of past injustices related to cultural
property, research will be done as to whether this policy consists of:
a. financial compensation, or
b. restitution of cultural goods, or
c. both financial compensation and restitution
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3. Publicity of the policy
Explanation:
To what extent is information on this specific policy accessible to the
public? In this context, published policy rules and directions of
government agencies will be looked at in particular.
4. How is the necessary research executed or facilitated?
Explanation:
Research will be carried out in to what extent claimants are supported
in their research on stolen cultural property. Who does the actual
research; the government, by means of a special service or committee,
or the claimants themselves? At what point in time does the research
start; does it start before or after claimants announce themselves as
such?
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
Explanation:
The Dutch government enacted the ‘Wet behoud cultuurbezit’
(Cultural Property Preservation Act) in order to protect certain
cultural goods because of their great historical value and scientific
importance to the preservation of the Dutch cultural heritage.
However, this Act does not apply when the Dutch restitution policy
is exercised. It is therefore particularly valuable for this research to
examine whether there is any legislation in force that can frustrate a
restitution claim.
6. Is there an independent committee or establishment?
a.

research will be carried out as to whether if, and to what extent a
special committee or establishment has been founded to manage
these restoration issues and
b. how is the independence of this committee or establishment
assured?
The following aspects will be looked at in more detail:
i. composition of the committee/establishment
ii. competence of the committee/establishment
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7. Is there a policy on non-restituted objects?
Explanation:
Are there any (formal) rules or is there a policy or official statement
on cultural property that cannot be restituted? What will happen to
the assets of which the owner is known but untraceable and what will
happen to assets which are completely or partly unidentifiable?
8. Termination of the policy?
Explanation:
Is there a point in time at which the policy will be terminated e.g. by
means of a term of limitation, the coming into force of certain
conditions or the fixation of a time limit?
B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

Explanation:
This is where the conditions for the admissibility of the restitution
claims will be set out. Where possible, extra attention will be given to
the condition of forfeiture of property. Do they make a distinction
between the type of claimant e.g. whether the claimant is a corporate
body, a merchant or a private individual?
10. How is the value of the property assessed, by the
historical or current monetary value?
Explanation:
The value of a cultural asset can be the historical monetary value or
the current monetary value. The question is therefore which countries
have rules on this point and if they do, what do these rules entail.
11. Publicity of the factual policy?
Explanation:
To what extent is the executed policy disclosed, by means of
- publicity of progression/annual reports,
- publicity of the individual files?
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12. Legal protection for claimants?
Explanation:
In which ways legal protection is shaped after a (partial) rejection:
- by means of a special procedure or;
- general court proceedings?
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A. Austria

101

B. Belgium

119

C. Czech Republic

131

D. Denmark

139

E. France

141

F. Hungary

151

G. Luxembourg

153

H. Norway

157

I.

Poland

165

J.

Russia

169

K. The Netherlands

179

L. Ukraine

191

M. United Kingdom

197
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A. AUSTRIA

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. The Austrian Federal Government has chosen for a legislative
approach towards restoration of the injustices suffered during World
War II: the country has several federal laws which shape the various
aspects of a renewed restoration policy. This policy comprises both
the possibility of financial compensation as restitution.
The Bundesgesetz über den Nationalfonds der Republik Österreich für
Opfer des Nationalsozialismus (BGBl no. 432/1995) marked the start of
Austria’s this restoration policy. This act, which was enacted in 1995,
legally acknowledged the status of ‘victim’ for all victims of the Nazi
regime in the time between the years 1938 and 1945. The Austrian
government decided to pay these victims a symbolic sum of €
5.087,10.
The law specifically addressed the groups which were not yet
acknowledged as victims directly after the war, such as the Roma,
Sinti and homosexuals. In the course of years the Nationalfonds
(National Fund of the Republic of Austria for the Victims of National
Socialism) obtained several other tasks like subsidizing educational
projects about the Nazi regime. 97 The Washington Agreement of
2001, the result of negotiations between the Jewish society, the State
of Austria and the United States, has led to a final possibility for
victims to claim financial compensation for the loss of movable and
immovable goods as the result of the Nazi regime. The
Entschädigungsfondsgesetz (BGBl no. 12/2001) was enacted to formally
execute the Washington Agreement. 98

97 See for more information on the federal law, the Nationalfonds and its tasks
<http://www.en.nationalfonds.org/sites/dynamic.pl?rub=59>
accessed
1
December 2011.
98 This law has been subject to several amendments, see
<http://www.de.nationalfonds.org/GesetzlicheGrundlagen.html> accessed 1
December 2011.
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Second on the restitution part of the restoration policy, the following
remarks apply. In 1998 a renewed policy on restitution of cultural
assets was created. This restitution policy is two-pronged. The
Kunstrückstellungsgesetze of 1998 and 2009 make it possible to restitute
cultural assets to private individuals. Furthermore, under the
Entschädigungsfondsgesetz, it is possible for (former) Jewish communal
organisations to claim for restitution of tangible movable property,
particularly cultural and religious items. Under 2. this policy will be
further elaborated on.
b. The several federal laws consist of both procedural and
substantive rules. In the following questions these rules will, where
relevant, be discussed.
2. Does Austria have a policy on the restitution of stolen
cultural property?
Directly after the Second World War, Austria started to enact formal
legislation to provide for restoration by means of restitution. In the
years between 1946 and 1949, seven laws were enacted to govern
restitution. The First and Second Restitution Acts applied to seized
assets that where held by the Austrian Federal Government. The
Third Restitution Act applied to cultural goods that were now part of
private property. 99
In 1969 and 1985 the First and Second Kunst und Kulturgutbereinigungsgesetze (KKBG) were enacted. Both laws addressed the
cultural goods that were still not claimed by their original owners and
were now stored in a former Carthusian monastery (Kartause
Mauerbach) in the Austrian federal state ‘Nether Austria’. When
cultural goods could not be restituted, they were handed to the Jewish
Society. On the 29th and 30th October 1996 these goods were
auctioned and the profits went to Jewish victim associations. 100
The seizure of two paintings of the artist Egon Schiele in January
1998 by the public prosecutor in New York, which were both lent to
the Leopold Museum in Vienna, led to the enactment of a new act.
99 Bundesgesetz vom 26. Juli 1946 über die Rückstellung entzogener Vermögen, die
sich in Verwaltung des Bundes oder der Bundesländer befinden (Erstes
Rückstellungsgesetz), BGBl no. 156/1946; Bundesgesetz vom 6. Februar 1947
über die Rückstellung entzogener Vermögen, die sich im Eigentum der Republik
befinden (Zweites Rückstellungsgesetz), BGBl no. 53/1947 and Bundesgesetz
vom 6. Februar 1947 über die Nichtigkeit von Vermögensentziehungen (Drittes
Rückstellungsgesetz), BGBl no. 54/1947.
100 See <http://www.artrestitution.at/Kunstrestitution.html> accessed 1 December
2011.
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The Bundesgesetz über die Rückgabe von Kunstgegenständen aus Österreichischen
Bundesmuseen und Sammlungen 101 (Federal Law of 4 December 1998 on the
Restitution of Art Objects from Austrian Federal Museums and Collections),
also known as the ‘Kunstrückgabegesetz 1998’ (BGBl 181/1998)
provides for the possibility of restitution of all artistic and cultural
goods that are owned by the Austrian Federal Museums and
government bodies, to privat individuals. 102 This federal law of 1998
has been amended in November 2009 and has been complemented
with the Bundesgesetz über die Rückgabe von Kunstgegenständen und sonstigem
beweglichem Kulturgut aus den Österreichischen Bundesmuseen und Sammlungen
und aus dem sonstigen Bundeseigentum (Kunstrückgabegesetz – KRG),(BGBl
no. 3/2009). 103
Furthermore, under the federal law governing the Allgemeine
Entschädigungsfonds für Opfer des Nationalsozialismus (General Settlement
Fund), (former) Jewish communal organisations can claim for
restitution of tangible movable property, particularly cultural and
religious items. This kind of restitution is called In Rem-restitution and
is in general aimed at restitution in kind of publicly owned
immovable’s and movables, with the exception of cultural goods.
This exception however is not applicable when it concerns cultural
assets and Judaica that formerly belonged to former Jewish
organisations.
Apart from the possibility of restitution, it is also possible to obtain
financial compensation for the loss of (cultural) property. The
Allgemeine Entschädigungsfonds für Opfer des Nationalsozialismus (General
Settlement Fund), which is a part of the Nationalfonds für Opfer des
Nazionalsozialismus der Republik Österreich (National Fund of the Republic of
Austria for Victims of National Socialism) founded in 1995 assesses
101 See <http://www.artrestitution.at/LegalAuthoritie.html> accessed 1 December
2011.
102 In Austria there is a distinction between legislation on a federal level and
legislation on the level of Länder and counties. There are some Länder and
counties which, even though this is not mandatory, also have legislation like the
Kunstrückstellungsgesetze of 1998 and 2009. However, this questionnaire will
only address the measures of the Federal government. For more information on
the Länder and counties with a restitution policy see the Art Database of the
Nationalfonds <http://www.artrestitution.at/LegalAuthoritie.html> accessed 1
December 2011. An overview on the Länder and counties with legislation on
restitution can be found under the link ‘The Law of 1998 on Art Restitution and
further legal authorities’.
103. See <http://www.provenienzforschung.gv.at/index.aspx?ID=63&LID=1>
accessed 1 December 2011. Most of the amendments concern the changed
names of the Ministries. The law of 2009 also differs from the previous law
because it gives a legal basis to the Kommission für Provenienzforschung. There
are some amendments in the conditions under which the Minister of Finance
can proceed to handing over a cultural good (see Article 1).
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claims for financial compensation for lost (cultural) objects by the
victims. 104
3. Publicity of the policy?
The policy of the Austrian government is published and accessible to
the public. The website of the Nationalfonds (www.nationalfonds.at),
which can be viewed in both the German and English, hosts all
relevant information on the different aspects of the restoration policy.
As to the restitution policy towards private individuals in particular,
the website of the Nationalfonds has a link named ‘KunstDatenbank [extern]’ or ‘Art Database [extern]’. The website of this
database (for more information see 4. II Restitution) hosts background
information and links to relevant legislation, like the
Kunstrückgabegesetze 1998. 105 This website can also be viewed in both
the German and English language but it has to be noted that the
Austrian legislation to which the weblinks refer, is not translated in
English.
In this context the research of the Historiker Kommission (Austrian
Historical Commission) needs to be mentioned. This independent
committee was founded in 1998 by the Austrian government to do
historical research on the incidents in Austria during the Nazi-regime
and the restoration policy of the Austrian state after the Second
World War. In 2003 this committee published her final report (in
German) in which there is also a part dedicated to the restitution and
compensation of cultural goods. Unfortunately, this report is no
longer accessible through the website:
(www.historikerkommission.gv.at). 106

104 The official English translation of the Allgemeinen Entschädigungsfonds is:
‘General Settlement Fund for Victims of National Socialism’. This fund is
established as a result of the Washington Agreement on the 17th January 2001.
The involved Federal law: ‘Bundesgesetz über die Einrichtung eines Allgemeinen
Entschädigungsfonds für Opfer des Nationalsozialismus und über
Restitutionsmaßnahmen (Entschädigungsfondsgesetz)’ came into force on the
28th May 2001.
105 Note that the Kunstrückgabegesetze 2009 has not yet been published and is
therefore not yet accessible through the website.
106 Because the report is now available in print, it is no longer possible to download
it from the internet. See for the book Clemens Jabloner and others, Schlussbericht
der Historikerkommission der Republik Österreich. Vermögensentzug während der NS-Zeit
sowie Rückstellungen und Entschädigungen seit 1945 in Österreich (Oldenburg
Wissenschaftsverlag: München 2003).
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4. How is the necessary research executed or facilitated?
For a thorough understanding of this subject matter it has to be
borne in mind that a distinction needs to be drawn between the
financial compensation policy and restitution. The only situation in
which a claim can be filed in Austria is in the case of financial
compensation or ‘In Rem restitution’. Private individual can not claim
restitution (see: 6. en 9.).
I. Financial compensation
Claimants who were eligible for financial compensation had to make
themselves known to the federal government. The following rules
applied to the claims facilitation process. The Allgemeine
Entschädigungsfonds provides for two possible proceedings based on
two types of claims, the so-called Vorderungsverfahren
and
Billigkeitsverfahren. The difference between these two lies in the
evidence that is necessary to start the proceedings.
When a claim does not fulfil the conditions necessary for
Vorderungsverfahren (is there a claim or debt receivable) it will be
assessed by the Billigkeitsverfahren. The claims are then judged on
grounds of equity. During this latter procedure more flexible
standards of proof are applied in order to take into account the often
limited possibilities claimants have to calculate the monetary loss they
have suffered. Moreover, claimants can file almost every claim to be
assessed by the Billigkeitsverfahren while only special categories of
claims can be filed to be assessed by the Vorderungsverfahren. 107
These five categories are listed in Article 14 of the federal act. It is
beyond the scope of this report to set these categories out in more
detail, but among these categories are: the loss of movable and
immovable property, the loss of banking accounts and the loss of
insurance policies. 108 Claims that are filed to be assessed by the
Billigkeitsverfahren do not have to constitute material losses. 109
II. In Rem-Restitution
Claimants requesting for In Rem-restitution had to make themselves
known to the Arbitration Panel. According to the Rules of Procedure
of the Arbitration Panel furthermore a claimant must establish a
substantiated credible case of the circumstances of his persecution.
107 Email from Catherine Friedmann (Nationalfonds) to author (28 October 2009).
108 Bundesgesetz über die Einrichtung eines Allgemeinen Entschädigungsfonds für
Opfer des Nationalsozialismus und über Restitutionsmaßnahmen
(Entschädigungsfondsgesetz), Article 14
<http://www.en.nationalfonds.org/docs/GSF-Law_e.pdf>
accessed
1
December 2011.
109 See Article 19.
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The arbitration panel will for that purpose take into consideration the
known historical circumstances and contexts. The same applies to
proving the linkage between persecution and losses or damages. The
following, in particular, may serve as evidence: documents on civil
status (e.g. birth certificates, marriage certificates, etc.), excerpts from
the land register, court decisions and official orders, documents
relating to earlier compensations, witness testimonies and statements
by the parties involved, lists of the Jewish Property Declaration
Office (Vermögensverkehrsstelle), deeds (purchase and sales
agreements, etc.), correspondence, photographs, other documents. If
however no relevant evidence is available, claimants may also make
their claim credible in some other way. The Arbitration Panel decides
namely on the basis of a free assessment of the evidence. Also the
Arbitration Panel is assisted in its examination work by a staff of
historians and lawyers. Furthermore the report and findings of the
Austrian Historical Commission (see under 3.) are used in the
research of the Arbitration Panel.
III. Restitution
A few days after the seizure of the Schiele-paintings in 1998 in New
York (see: 2.), the former federal Minister of Education and Culture
ordered the federal Austrian museums to carry out research into the
origin of the works of art. In order to successfully carry out this
research, the Kommission für Provenienzforschung was founded. 110 From
1998 and onwards, thorough origin research by (art) historians and
archivists has taken place in the Austrian federal museums. Research
has been carried out to the question of ownership and the
circumstances surrounding the seizures that took place during the
National Socialist regime from 1938 until 1945 and restitutions after
1945. The provenance research has been almost completely facilitated
by the Austrian federal government. Based on this research, files
are/have been created on individual works of art and art
collections. 111 These files are/have been then transferred to the
federal Kommission für Provenienzforschung which analyses these
files. When the Kommission für Provenienzforschung is finished
with its tasks, the files are sent to the Beirat (Advisory Board) (see also:
6). 112 This ‘Beirat’, founded by the Restitution Act 1998 gives advice

110 Jabloner and Blimlinger (n 47) 228-229.
111 See <http://www.artrestitution.at/Proceedings.html> accessed 1 December
2011.
112 The Kommission für Provenienzforschung has its own website which can be
found at <http://www.provenienzforschung.gv.at/index.aspx?ID=1&LID=1>
accessed 1 December 2011.
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to the authorised federal Ministers about the judicial aspects of the
restitution decisions. 113
The Austrian federal laws of 1998 and 2009, also called
Kunstrückgabegesetze, are not based on the assessment of restitution
claims. This legislation only governs situations in which the federal
ministers, based on the results of the origin research, decide who is
the owner and with that information decide whether or not the work
of art will be restituted. 114
When it is apparent that a work of art needs to be restituted, the work
will be immediately handed over to the legal owner. When the
claimants have not yet made themselves known, the minister will
bring out an order to trace the former owner or his/hers heirs. 115
Besides this systematic provenance research, Austria also created
a database, called the ‘Art Database’ which can be accessed through
the internet. This database consists of works of art and cultural assets
of which the origin is still unknown after the research carried out by
the Kommission für Provenienzforschung. By creating a database,
the Austrian government attempted to make the procedure as
transparent as possible and to stimulate the research. The database is
also created to assist claimants who are living outside the country. 116
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
Up until the enactment of the Restitution Act 1998, an act from 1918
embodied rules on works of art and cultural goods. This act, that was
enacted to safeguard the preservation of the Austrian cultural
heritage, embodied mostly export restrictions that limited and
sometimes even prohibited the export of cultural property. 117 Apart
from this act, the Denkmalschutzgesetz (Historic Monument Law)

113 Article 3 Kunstrückgabegesetz 1998.
114 Jabloner and Blimlinger (n 47) 230-231.
115 Several private organisations are responsible for this research, the Israelitische
Kultusgemeinde Wien in particular. Email from Alexandra Caruso (Kommission
für Provenienzforschung) to author (14 January 2010).
116 The database can be found at
<http://www.artrestitution.at/frontend/content/show.php?id=379> accessed
1 December 2011.
117 Jabloner and Blimlinger (n 47) 226.
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also protects Austrian cultural property. 118 Article 4 of the Restitution
Act 1998 suspends these articles for a period of 25 years.
6. Is there an independent committee or establishment?
I. Financial compensation
The aforementioned Nationalfonds für Opfer des Nazionalsozialismus der
Republik Österreich was founded in 1995 by means of the Bundesgesetz
über den Nationalfonds der Republik Österreich 119 (BGBl 432/1995). The
Nationalfonds, which is an initiative of the Austrian government, has
the objective to express the special responsibility towards the victims
of the National Socialism movement. To fulfil this task, the
Nationalfonds encourages and develops many initiatives, mostly
teaching and research. In 2001, as a result of the Washington
Agreement, the Allgemeine Entschädigungsfonds für Opfer des
Nationalsozialismus was founded as a part of the Nationalfonds. This
foundation has an independent committee that is responsible for the
assessment of claims.
- Composition
The committee is comprised of three persons. There is one delegate
from, and appointed by, the United States of America. There is also
one delegate from, and appointed by, Austria. Together they appoint
the chairman of the committee.
- Competence
1. Financial compensation is possible if a significant ‘loss of assets’
(Bewegliches Vermögen) is established. This also applies to cultural
goods.
2. Apart from financial compensation, claims can be filed for the
restitution of (cultural) assets which are in possession of the Austrian
federal government, or lower government bodies.
II. In Rem-restitution
When the committee establishes that a claim is filed for restitution of
moveable or immovable property, the so-called In Rem-restitution,
these claims are transferred to an independent Arbitration Panel
which will then assess the claim.

118 The export ban is currently contained within the law on preservation, BGBl no.
533/1923, last amended by BGBl I no. 170/1990 legally regulated.
119 See
<http://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Ge
setzesnummer=10004989> accessed 1 December 2011.
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- Composition of the arbitration panel
This arbitration panel is also comprised of three persons, of which
one is appointed by the United States of America and the other by
Austria. Together they appoint the chairman of the arbitration panel.
- Competence of the arbitration panel
Officially, the restitution of cultural property falls outside the scope
of the law but as will be noted under 9. an exception has been made
for Jewish organisations. 120 Former owners of Jewish organisations,
or their heirs, can claim restitution of both cultural goods and Judaica
which have been seized by the Nazis between 1938 and 1945 and
which were still in possession of the Austrian government on the
17th January 2001. 121
III. Restitution of cultural property to private individuals
As mentioned under 2. and 4., the restitution of cultural property to
private individuals is governed on a federal level by the
Kunstrückgabegesetze of 1998 and 2009. The federal Minister of Finance,
the Minister of Education and Culture, the Minister of Justice and the
Minister of Defence are made responsible for the execution of the
policy (see: Articles 1 and 2 of the 1998 Act). The Minister of Finance
is made responsible for the transfer of ownership of works of art,
while Minister of Education and Culture is made responsible for
establishing who is the original owner or the lawful heir. The Minister
of Education and Culture is advised by the Beirat (see: 4.) which is
founded by the Ministry of Education and Culture according Article 3
of the 1998 law. The recommendations of the Beirat are not legally
binding. The Beirat cannot be seen as an independent committee.
- Composition of the Beirat
The Beirat is comprised of one delegate of each of aforementioned
Ministries, one delegate of the state advocate (Procurator Fiscal), and
two experts on history and art history. For each of the seven
members, there is also a substitute appointed.
The Minister of Education and Culture appoints the chairman
and the vice-chairman. Each of the members are appointed for a
period of one year but they can be reappointed indefinitely.
- Competence of the Beirat
Following the 1998 act, the Beirat has the task to advice the Minister
of Education and Culture on the matter of ownership of the cultural
120 See <http://www.en.nationalfonds.org/Deadlines.html> accessed 1 December
2011.
121 Friedmann (n 107).
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good in question. If needed, the Beirat can ask help from an expert
(see: Article 3 (4)). The Beirat can be called to service by the Minister
of Education and Culture or by its chairman (see: Article 3 (6)). In
order to make an valid decision, the presence of at least half of the
members and a majority of votes is required (see: Article 3 (7)).
Following Article 3 (8) of the Act, the Beirat can, after the approval
of the Minister, enact a regulation to govern its proceedings.
7. Is there a policy on non-restituted objects?
I. In Rem restitution
The applicable law on In Rem restitution, the Bundesgesetz über die
Einrichtung eines Allgemeinen Entschädigungsfonds für Opfer des
Nationalsozialismus und über Restitutionsmaßnahmen (Entschädigungsfondsgesetz) (Federal Law on the Establishment of a General Settlement Fund for
Victims of National Socialism and on Restitution Measures (General Settlement
Fund Law)), does not contain rules on this issue. In other relevant
documents also no official position is expressed.
II. Restitution to private individuals
According to Article 1 (3) and Article 2 (2) of the Bundesgesetz über die
Rückgabe von Kunstgegenständen aus Österreichischen Bundesmuseen und
Sammlungen 1998, the works of art that cannot be restituted to the
original owners or their lawful heirs accrues the State as ‘ownerless
property‘. The State will transfer the ownership to the Nationalfonds
which will sell the cultural assets. The National Fund is obliged to use
the proceeds of the sale of these items for the benefit of victims of
the Nazi regime. This task of the Fund has its roots in the original
purpose of the National Fund, which was ‘to express the special
responsibility towards victims of National Socialism’. In order to
fulfill this task, the Fund provides payments to victims as mentioned
under 1. In addition, it supports projects for the benefit of these
victims, as well as academic research projects on National Socialism.
8. Termination of the policy?
A distinction needs to be drawn between financial compensation and
restitution.
I. Financial compensation
All claims regarding financial compensation had to be filed with the
claim committee of the Entschädigungsfonds before the 28th May 2003.
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II. Restitution
- The deadline of the claims for ‘In Rem-restitution’ of cultural
objects (which can only be filed by organisations of the Jewish
Society) depends on the federal state or city the goods belong to.
For Austria in general, 31 December 2007 was the official
deadline, but for certain municipalities and provinces, such as
Vienna and Voralberg, the deadline was extended until 31
December 2009.
-

As to restitution to private individuals, a different procedure
applies. Following the Kunstrückgabegesetze 1998 and 2009
some of the legislation that aimed to protect Austrian
monuments and cultural property have been suspended for 25
years. This makes it possible to export, transport and restitute the
property to its lawful owner. However, after 25 years (in 2023)
this legislation will go back into force. If the law is not changed
on this point, the restitution of cultural property that is owned by
the Austrian federal state and its institutions will no longer be
possible after 2023. 122

B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

I. Financial compensation
Claims are eligible when they are filed by claimants (or their heirs)
who ‘were persecuted by the National Socialist regime on political
grounds, on grounds of origin, religion, nationality, sexual orientation,
on the ground of physical or mental handicap, or on the ground of an
accusation of so-called a sociality, or if they left the country to escape
such persecution, and suffered loss or damage as a result of or in
connection with events having occurred on the territory of the
present-day Republic of Austria during the National Socialist era.’ 123
It has to be noted that the law does not specify the word ‘heir’ in
more detail.

122 Article 4 Bundesgesetz über die Rückgabe von Kunstgegenständen aus Österreichischen
Bundesmuseen und Sammlungen
<http://www.artrestitution.at/LegalAuthoritie.html> at ‘Art Restitution Law’
accessed 1 December 2011.
123 See Article 10
<http://www.en.nationalfonds.org/sites/dynamic.pl?ln=&id=news2007011100
3410005> accessed 1 December 2011.
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-

The claims for individual compensation had to be filed with the
claim committee of the Entschädingungsfonds before the 28th
May 2003.

-

In the case of compensation of (cultural) assets the claimants
have to prove that their claim is eligible. Although the burden of
proof lays on the claimants, they are rather flexible when
assessing the conditions on proof of ownership and loss. To
examine the assessment of the standards of proof in more detail,
it would be necessary to study the individual files in more detail.
Unfortunately, these files are not accessible to the public. 124

II. Restitution
a) As mentioned above, the In Rem-restitution by the Allgemeine
Entschädigungsfonds für Opfer des Nationalsozialismus is only possible for
the organisations of the Jewish society. Besides ‘normal’ property,
also cultural property and Judaica can be restituted by both the
Federal State as lower government bodies. The applicable law on
restitution (the Entschädigungsfondsgesetz) does not set out any
conditions that need to be fulfilled before the arbitrage panel can
assess a claim. 125 The law only requires that the arbitrage panel enacts
procedural rules concerning the burden of proof (Article 24). These
rules are not published on the website. 126 It is clear however, that
filing a claim cannot be done indefinitely. The 31th of December
2007 is the general deadline, but some cities or states have an
extended deadline (as mentioned under 8.).
b) Restitution of cultural property to private individuals falls within the scope
of the Kunstrückgabegesetze 1998, as amended by the 2009
legislation. This act does not embody conditions on admissibility of
claims. This is not surprising since, as mentioned under 4., these laws
do not govern a procedure that is started by the submission of a claim
(see: Article 2 (2)). This law is a so-called ‘Ermächtigungsgesetz’, i.e.
an act which enables the government to decide on a certain matter.
Victims and their legal representation are not a party to such a law.
When a ‘claimant’ has information about a cultural asset which
originally belonged to his/her family and is now in possession of a
124 Email from Catherine Friedmann (Nationalfonds) to author (11 November
2009).
125 Bundesgesetz über die Einrichtung eines Allgemeinen Entschädigungsfonds für
Opfer des Nationalsozialismus und über Restitutionsmaßnahmen
(Entschädigungsfondsgesetz), BGBL 12/2001.
126 As will be set out in more detail under 11. The files on in-rem restitution are
accessible for the public, but it is beyond the scope of this report to analyse
these files in more detail.
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federal museum, the claimants have to make themselves known to
the Kommission für Provenienzforschung, which will then start a
research. After this research, the Kommission sends the file to the
Beirat for further assessment. 127
However, there are some conditions for restitution that can be
derived from the legislation. Firstly, it can be noted that only the
cultural property that is in possession of the Austrian federal state can
be restituted. 128 The 1998 Act only mentioned ‘Kunstgegenstände’
(works of art) as eligible for restitution. This definition appeared to be
too limited which is why the legislature in 2009 added the phrase ‘und
sonstiges bewegliches Kulturgut’(other portable cultural assets) to the
definition. The legislator has also complemented Article 1 about the
competence of the Minister of Finance with a list of the objects that
might be subject to restitution.
Categories of cultural property eligible for restitution





Firstly, the law mentions cultural goods of which it is already
established that they need to be restituted, but up until now the
actual restitution has not yet taken place because of export
restrictions (see: 5.) and of which the ownership is now
transferred to the State (Article 1 (1)).
Secondly , the law mentions works of art of which the State is the
lawful owner but which have been subject to forced sale/transfer
of ownership during the German occupation (Article 1 (2)).
Thirdly, the 2009 act added one new category of cultural goods
that complemented the aforementioned second category with
forced sale/transfer of ownership between the 30th January 1933
until the 8th May 1945 on the territory of the German Empire.

127 Caruso (n 115).
128 With the amendment of the law in 2009, not only cultural assets in the Austrian
federal museums but also cultural assets in federal property can be officially
restituted. The law was amended as a result of a recommendation of the Beirat.
In Austria there is a distinction between legislation on a federal level and
legislation on the level of Länder and counties. There are some Länder and
counties which, even though this is not mandatory, also have legislation like the
Kunstrückstellungsgesetze of 1998 and 2009. However, this questionnaire will
only address the measures of the Federal government. See for more infornation
on the Länder and counties with a restitution policy the Art Database of the
Nationalfonds
<http://www.artrestitution.at/frontend/content/show.php?id=379> accessed
1 December 2011. An overview on the Länder and counties with legislation on
restitution can be found under the link ‘The Law of 1998 on Art Restitution and
further legal authorities’.
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Fourthly, there are cultural goods that could not be restituted
because the owner was untraceable. These goods were
transferred to the Austrian State as ownerless property (Article 1
l(3)). 129

The law does not embody any conditions on the burden of proof.
This is because of the legal character of an Ermächtigungsgesetz,
which is the type of legislation the government has chosen to govern
restitution. The Kunstrückgabegesetze does not recognize claimants as a
party; it only governs the actions of the ministers involved. Following
Article 2(1) of the act, the Ministers of Education and Culture, Justice
and Defense have the authority to decide who the lawful owner is.
Individual claimants are not concerned in this matter which is the
reason that more detailed legislation on this subject is unnecessary.
However, this does not change the fact that the Beirat and the
Ministers have to follow a constant and transparent procedure.
Lastly, it needs to be mentioned that the option of restitution
lasts at least until 2023 (also see: 8.) 130
Beirat: files and conditions
The individual decisions of the Beirat on the question of ownership
are accessible to the public. 131 Some general remarks about the work
of the Beirat will be mentioned below. 132
- Evaluation of the claims
Based on the Kunstrückgabegesetze 1998 as amended by the 2009
act, at least four of the aforementioned categories of cultural goods
are indicated as eligible for restitution. The two categories on cultural
property related to forced/involuntary sale are particularly interesting
(Article 1 (2) and (2a)). It has to be noted that forced sale is not
mentioned as such, but these articles refer to a federal law from 1946
129 Article 1 Kunstrückgabegesetz 1998 as amended by the 2009 act.
130 A good example to illustrate this matter is that of the Leopold Foundation. The
(collection of the) Leopold Foundation is largely funded by the state, but it
doesn’t fall within the scope of the Art Restitution Law because it’s not totally
state owned. Pilot research has already shown that the collection contains several
works of art that are of relevant provenance. The Austrian Federal State has now
appointed an independent team for provenance research. Only after the
conclusion of the research, there will be decided upon possible legal solutions
regarding restitution. Cf Jabloner and Blimlinger (n 47) 235-236.
131 The recommendations of the Beirat are published on the website of the
Kommission fur Provenienzforschung:
<http://www.provenienzforschung.gv.at/index.aspx?ID=24&LID=1>
accessed 1 December 2011.
132 The last progression report of the Beirat is from 2009. Therefore, the facts date
from 2009 and before.
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which determines that all legal transactions that took place under
political and/or economical pressure of the German Empire are
invalid. 133
Furthermore, the law sets out in Article 2 (8) that the Beirat can
enact procedural rules, which in fact are comprised in the so-called
Geschäftsordnung (Rules of procedure). This document can be
compared to domestic regulations in which, among other things, the
procedure of a meeting (‘Sitzung’) is set out, as well as a pledge of
secrecy and some rules on monetary compensation.
Substantive rules on the assessment of files cannot be found in
the Geschäftsordnung. 134 An indication for the flexible approach to
judicial matters by the Beirat, can be derived from the amendment in
2009 which makes all cultural property subjected to
forced/involuntary sales from 1933 and onwards which took place on
the territory of the German Empire eligible for restitution.
10. How is the value of the property assessed, by the
historical or current monetary value?
About the way the Entschädigungsfonds carries out the monetary
taxation of a claim, the following information is known. The financial
taxation of a claim is based on the value of the seized assets in 1938,
converted into U.S. dollars with the exchange rate of the day of the
deadline. On the 28th of May 2003 was the exchange rate of the 1938
Reichsmark and the US dollar as follows 1 RM = 4,913511 USD.
As already noted under 4., there are two types of proceedings
before the Entschädigungsfonds. Only during the procedure based on
Article 14 of the federal law and where there is a situation in which
there is a so-called ‘Vorderung’ (claim), all available documents which
are relevant for the estimation of the value of the property will be
taken into account. These documents are often deeds, expert
statements, balance sheets etc. Because there is close to no evidence
in the second type of proceedings, the ‘equity proceedings’ (the socalled Billikeitsverfahren) an estimation of the value is rare. This leads to
lower damages when the equity proceeding is followed than when the
claim proceeding is followed. 135

133 Nichtigkeitsgesetz, Bundesgesetz vom 15. Mai 1946 über die Nichtigerklärung
von Rechtsgeschäften und sonstigen Rechtshandlungen, die während der
deutschen Besetzung Österreichs erfolgt sind, BGBL 106/1946. This act can be
found at < http://www.en.nationalfonds.org/LegalDocuments.html> accessed
1 December 2011.
134 De Geschäftsordnung is not published, but was sent to the author by email.
Caruso (n 115).
135 Friedmann (n 107).
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11. Publicity of the factual policy?
- publicity of progression reports
 Financial compensation
There is only one report on the factual policy available on the website
of the Nationalfonds. This annual report is in English. 136 The website
contains more information on the progression, like the total amount
of compensation that has been rewarded thus far. 137
 In Rem-restitution
From the information on the Nationalfonds website appears that the
arbitrage panel published two books about its activities. The website
contains a link to the publisher of these books. 138


Restitution of cultural property to private individuals

- publicity of progression/annual reports
The Kunstrückstellungsgesetz 1998 obligates the Minister of Education
and Culture to bring out a yearly report on its progression (Article 2
(3)). The first report was published on the 27th of October 1999 and
contained its activities between 1998 and 1999. Up until now, nine
reports have been published, the last one is dated 2008. These reports
are accessible through the website of the Kommission für
Provenienzforschung and are all written in German. 139
- publicity of individual files
 As mentioned under 9.:
- The individual decisions that have been made by the
arbitration panel on In Rem restitution are all published
and accessible to the public. The individual files can be
found in the decisions database on the Nationalfonds
website (also see 3.2.6 under ’Austria’). 140
136 National Fund of the Republic of Austria for Victims of National
Socialism/General Settlement Fund for Victims of National Socialism, Annual
report 2007 <http://www.en.nationalfonds.org/docs/Annual_Report_2007.pdf>
accessed 1 December 2011.
137 See ‘Closing Payments of the General Settlement Fund’
<http://en.nationalfonds.org/sites/dynamica8fb.html?id=news2008020711522
8041> accessed 1 December 2011.
138 See
<http://www.en.nationalfonds.org/sites/dynamic.pl?id=news200802071152280
38> accessed 1 December 2011, the books are not accessible for free.
139 See the website of the Kommission für Provenienzforschung under the heading
‘Empfehlungen des Beirats’ -‘Restitutionsberichte’.
140 See <http://www.en.nationalfonds.org/sites/dynamic.pl?action=db> accessed
1 December 2011.
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-



The individual files that contain the recommendations
of the Beirat on restitution of cultural goods are also
published in German. They are published alphabetically
on the website of the Kommission für Provenienzforschung
under the heading ‘Empfhelungen des Beirats’. 141

As mentioned above, the Minister of Education and Culture
has to file a yearly report on the progression of the
restitution of cultural goods (Article 2 (3) Restitution Act).
These yearly reports contain an overview of the
recommendations of the Beirat which, in most cases, have
been followed by the Minister. The overview only contains
the final decision on ownership and does not contain any
further details. The authority of the Minister of Finance
deriving from Article 1 of the 1998 act is not subject to an
obligation to publish, as mentioned in Article 2 (3).

12. Legal protection for claimants?
Up until now, no information has been found on a special procedure
for claimants whose claim is rejected. The most logical explanation
would be that the claimant is protected through the regular civil court
proceedings.

141 See <http://www.provenienzforschung.gv.at/index.aspx?ID=24&LID=1>
accessed 1 December 2011.
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B. BELGIUM

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. Belgium has a restoration policy comprising of both financial
compensation and restitution. The financial compensation prong of
policy has a strong legal basis.
The policy on restoration has been shaped and executed in two
phases. The first phase started with a Royal Decree of 6 July 1997
which founded the Research Commission into the fate of the assets
of the members of the Jewish Community of Belgium that were
despoiled or surrendered during the Second World War (‘Studiecommissie betreffende het lot van de bezittingen van de leden van de
joodse gemeenschap van België, geplunderd of achtergelaten tijdens
de oorlog 1940-1945’). 142 This Research Commission had as main
task to research the spoliation of assets from the Jewish society in
Belgium, as well as the execution of the restoration measures after the
war. The tasks and aims of the Commission were further elaborated
by three more Royal Decrees and one act. 143 The Research
Commission submitted their final report on the fate of the assets of
142 Royal Decree of 6 July 1997 establishing a Research Commission into the fate of
the assets of the members of the Jewish Community of Belgium that were
despoiled or surrendered during the Second World War, B. S. 12 July 1997,
18.539.
143 Royal Decree of 14 October 1998 establishing a committee to recuperate goods
which were looted during the Second World War , B. S., 9 April 1999, 11.560;
Royal Decree of 28th February 1998 on the composition and authority of the
Study Committee on the fate of the assets of the members of the Jewish
Community of Belgium that were despoiled or surrendered during the Second
World War, B. S. 12 March 1999, 8.056; Royal Decree of 19 March 1998 which
gives the Study Commission into the fate of the assets of the members of the
Jewish Community of Belgium that were despoiled or surrendered during the
Second World War access to the National Register of the natural persons and
the authority to use the identificationnumber of the register, B. S. 30 april 1999,
14.660; Act of 15 January 1999 on the Study Commission into the fate of the
assets of the members of the Jewish Community of Belgium that were despoiled
or surrendered during the Second World War, B. S. 12 March 1999, 8.054.
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the members of the Jewish Community of Belgium that were
despoiled or surrendered during the Second World War on July 12,
2001. 144
The second phase started when the Belgian government
introduced an Indemnification Bill in Parliament proposing the
formation of an Indemnification Commission. This second
Commission was installed by the Act of December 20, 2001 on the
indemnification of the Belgian Jewish Community’s assets that were
plundered, surrendered or abandoned between 1940 and 1945. 145
In contrast to the policy on financial compensation, the
possibility of restitution cannot be found in any form of legislation
nor in policy documents.
b. All rules concerning the possibility of financial compensation,
both formal and material, are laid down in legislation. The
Indemnification Commission itself did develop some general
guidelines on the use of the rules. Similar general guidelines on
restitution are not developed or made known to the public.
2. Does Belgium have a policy on the restitution of stolen
cultural property?
Belgium chose to develop a policy which includes not only financial
compensation of material losses as individual compensation, but also
restitution. The low recuperation numbers for cultural assets after the
144 Report Research Committee Belgium (n 53) 35-36. It must be noted that the
report is only accessible in the Dutch language.
145 Act of 7 January 2002 on the compensation of the members of the Jewish
Society of Belgium for their property that was looted or abandoned during the
Second World War, B. S. 24 January 2002. The Act was published by Royal
Decree and was amended three times after its publication: Royal Decree of 13
March 2002 to establish the date of coming into force of the Act of 20
December 2001 Act of December 20, 2001 for the indemnification of the
Belgian Jewish Community’s assets that were plundered, surrendered or
abandoned during the Second World War, B.S. 19 March 2002, 11.575; Royal
Decree of 13 March 2002 to establish further legislation on the conditions for
the submission of claims for compensation according article l 7, § 2, of the Act
of 20 December 2001 Act of December 20, 2001 for the indemnification of the
Belgian Jewish Community’s assets that were plundered, surrendered or
abandoned during the Second World War 1940-1945, B.S. 19 maart 2002,
11.576; KB 2 August 2002 in order to excecute articles 10 and 12 of the Act of
December 20, 2001 for the indemnification of the Belgian Jewish Community’s
assets that were plundered, surrendered or abandoned during the Second World
War, B.S. 30 August 2002, 38.590; Royal Decree of the 4th September 2002 on
the activities and the Secretary of the Commission for compensation for
members of the Jewish society in Belgium for their looted or abandoned
property as a consequence of the Second World War, B.S. 17 September 2002,
41.101.
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war, made the possibility of restitution slim. Therefore financial
compensation became the main tool for restoration. 146 This financial
compensation in Belgium was exercised by means of an integral
approach: all stolen property was eligible for compensation, including
the category of cultural property. At present time it is no longer
possible to request financial compensation for the loss of stolen
cultural property.
The question of restitution in Belgium is approached in a
pragmatic and reactive way. Guidelines for a policy have never been
published and are therefore unknown. There is a possibility of
restitution of around 330 cultural assets of which the origin is labelled
unknown after research of the Research Commission. 147 These 330
cultural assets are located in the Belgian public sector, in several
cultural organisations and museums. The possibility of restitution is
not formalized and laid down in a crystallized policy as the policy
governing financial compensation.
3. Publicity of the policy?
A distinction needs to be drawn between the policy on financial
compensation and the policy on restitution:
I. Publicity financial compensation policy
The Belgian Federal Government has created a special website for the
Indemnification Commission: http://www.combuysse.fgov.be/. This
website is accessible in the Dutch, French, German and English
language. The website contains, besides the link to the website for the
Indemnification Commission, only one link with a very short
description of the tasks of the Commission. The description does not
contain guidelines or any other information of that kind. The website
states that the Indemnification Commission did assess claims for
individual compensation:
http://kanselarij.belgium.be/nl/commissies/.

146 Report Research Commission Belgium (n 53) 242-250. The development of a
restitution policy was not urgent in Belgium because not much property was in
possession of the Belgian State. Moreover, the works that were in possession of
the State was not ‘famous’ cultural property, like was the case in the Netherlands
and France. This information is based on an interview on file by author with
Jaques Lust, 17 June 2009. Jaqcues Lust was involved in the research executed
by the Belgian government on this subject since 1997 and currently holds a
position as researcher at the Federal Belgian Science Policy.
147 Information based on interview on file by author with Jacques Lust (Federal
Belgian Science Policy) (17 June 2009).
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II. Publicity restitution policy
Up until now, no information on (the publicity of) the policy has
been found.
4. How is the necessary research executed or facilitated?
A distinction needs to be drawn between the policy on financial
compensation and the policy on restitution:
I. Financial compensation
The activities of the Indemnification Commission were financed by
the Prime Minister. The financial resources were exerted in a reactive
manner, in the sense that claimants were not searched for or located
by the Commission. When the claimants filed their request with the
Commission, it started the necessary research into the applicable
facts.
II. Restitution
As a general remark on the subject of stolen cultural assets, it must be
noted that the Belgian Government has initiated intensive research
from 1997 onwards. In that year a the Research Commission
(‘Studiecommissie betreffende het lot van de bezittingen van de leden
van de joodse gemeenschap van België, geplunderd of achtergelaten
tijdens de oorlog 1940-1945’), was appointed to carry out research
into the fate of looted Jewish possessions during the Nazi-regime in
Belgium (also see: 1.).
In the Commission’s final report, published in July 2001, a
considerable amount of attention was paid to the fate of looted
cultural assets. The Commission, whose work was limited because of
time restraints, focused on the relevant and available archives in order
to execute the necessary historical research into looting of cultural
assets and in particular those cultural assets belonging to the Jewish
population residing in Belgium before and just after the beginning of
World War II. 148
The assembled data were in the course of 2001 documented in a
database called the Jewish Cultural Assets Belgium (JCA-B). This
database contains 4.196 descriptions of 225 collections of looted
cultural assets belonging to Jews and artworks that were handed over
to museums or were sold or restituted by the ‘Dienst Economische
Recuperatie’ (DER: Belgian recuperation agency, responsible for
recuperation stolen Belgian movables and immovables after World
War II). 149 The JCA-B database is connected with another database,
148 Report Research Commission Belgium (n 53) 436.
149 ibid 436.
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called Mala Zimetbaum, that was developed earlier by the same
historical Research Commission. The Mala Zimetbaum database
contains information on victims of anti-Jewish measures taken by the
Nazi-regime. With the JCA-B database one can search the assembled
files: each item is described in detail. Among other things the Mala
Zimetbaum database lists the number, the artist, title of work, the
used materials, and the service that was responsible for looting it.
This database was not made public however, due to legal restrictions
regarding privacy. 150
Subsequently, the JCA-B has served as a basis for an exploratory
research by way of a non-obligatory survey in 415 Belgian cultural
organizations. On basis of the results a selection was made of 24
cultural organizations and museums. Their collections were
investigated on the acquisitions made in the period 1933-1960. This
has lead to the identification of 331 cultural assets that could be
labelled as of questionable provenance. 151 The Indemnification
Commission 152 , responsible for the execution of the financial
compensation policy, was established in 2002, used the acquired data
on the 331 cultural goods when it investigated claims for financial
compensation. This fitted in the Belgian compensation scheme, in
which claimants were supported after they officially had filed a claim
for financial compensation. The claimants for financial compensation had
to come forward with their claims themselves. But once a claim was
filed according to the rules, the necessary research to substantiate it
was carried out by a team of researchers belonging to the Belgian
Indemnification Commission. In practice, in two files in which
financial compensation was claimed cultural goods were restituted. 153
The research into stolen cultural property as executed by the
historical Research Commission and later by the Indemnification
Commission is currently exercised by the department ‘Restitution of
spoliated Jewish assets’ (Restitutie van geroofde joodse
cultuurgoederen) of the Programmed Governmental Service Federal
Sciencepolicy (Programmatische Overheidsdienst (P.O.D.) Federaal
Wetenschapsbeleid). This department amongst other things intends
to carry out detailed provenance research into the cultural assets
which have not been claimed up until now. It is not entirely clear
150 ibid 436-438.
151 ibid 435-439.
152 The financial compensation policy in Belgium was laid down in several legal
documents. The basis of the policy was the ‘Act of December 20, 2001 for the
indemnification of the Belgian Jewish Community’s assets that were plundered,
surrendered or abandoned during the Second World War, as amended by laws of
9 July 2004 and law of 20 July 2006. See for the updated text of the law
<http://www.combuysse.fgov.be/hoofdframewetnl.html>
accessed
1
December 2011.
153 Lust (n 147).
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which steps will be taken by the Belgium federal government when
this research is finished. However, during the research it has become
clear that Belgium intends to make the 330 cultural goods public by
publishing them online. 154 These activities are all funded by the
Belgian Federal Government and more specifically by the First
Minister.
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
In the two cases in which restitution of cultural assets took place in
Belgium, the applicable legislation did not bar the restitution in any
way.
6. Is there an independent committee or establishment?
A distinction needs to be drawn between the policy on financial
compensation and the policy on restitution.
I. Financial compensation
The Indemnification Commission (‘Commissie voor de schadeloosstelling van de leden van de Joodse Gemeenschap van België voor
hun goederen die werden geplunderd of achtergelaten tijdens de
oorlog 1940-1945’) was founded in 2002 with the authority to assess
claims for individual financial compensation. On the 31th of
December 2009 this Commission stopped its activities. The
Commission can not be labelled as independent due to its
composition of active or retired civil servants. However the interests
of the Jewish victims were looked after by two representatives of the
Jewish societies that could take part in the deliberations on the
assessment of claims.
- Composition
The Commission comprised of 5 active or retired civil servants.
The only condition for this membership was linguistic. Two members
had to be a native Dutch speaker, two members needed to be native
French speakers and the Chairman needed to speak both Dutch and
French. The Chairman, Lucien Buysse, was a diplomat and (old) Lord
Chamberlain to the Royal Palace. Apart from these 5 members, two
representatives of the Jewish society in Belgium took part in the
meetings with advisory vote. For all members, including the
154 ibid.
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Chairman, a substitute was appointed. The civil servants used to be a
part of the Ministries of Finance, Foreign Affairs, French society and
the Ministry of Justice.
- Competence
The Commission was authorised to take binding decisions
considering the filed claims.
II. Restitution
Up until now there is no special restitution committee installed. In
the two files in which restitution has taken place, the Indemnification
Commission has made the assessment. As said above, this
Commission however stopped assessing claims in December 2009.
7. Is there a policy on non-restituted objects?
The question what to do with the unidentified Jewish cultural assets
which have not been claimed, already came up in the final report of
the Research Commission in 2001. In this report a division was made
in two categories. 155 Cultural assets which represent the Jewish
society and culture in Belgium or which apply to Jewish religious
rituals have to be returned to Jewish organisations. Solutions for
other works of art still have to be found. The Research Commission
suggested to display those objects alongside of an account of its
history and provenance. However, up until today, the government
has not taken position. The faith of the unclaimed assets remains is
therefore undecided.
8. Termination of the policy?
The Belgian policy on restoration is comprised of two components,
financial compensation and restitution. The termination is different
for both parts.
I. Financial compensation
Belgium had a strict time frame for the renewed policy laid down in
legislation. Possible claimants could file a request for compensation in
the period between 19th March 2002 and until 9 September 2003 at
the latest. Requests filed after the 9th September 2003 have not been
taken into consideration. It is unclear how many of these requests are
filed after the final date.
The act of 2001 states that the Indemnification Commission
needs to assess all claims before 31 December 2007. The
155 Report Research Commission Belgium (n 53) 468.
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Commission succeeded in fulfilling this target. The Commission is
officially still in function, in case the Council of State refers some
cases back to the Commission for more research.
II. Restitution
At this moment, no information is published on a possible deadline
for restitution if claimants make themselves known. In the coming
ten to twenty years, this possibility will be open. The question how to
shape the restitution procedure will be considered on an individual,
case-by-case basis. 156
Belgium has a pragmatic approach towards restitution which is
an explanation for the fact that the Belgian institutional structure
blocks a central working method. Besides, the importance of a
crystallised policy is not yet felt, on the one hand because restitution
has only taken place in two cases and on the other hand, in contrast
to the situation in the Netherlands, the cultural goods in question are
of less significance.
B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and al
lowance of the claims?

A distinction needs to be made between the policy on financial
compensation and the policy on restitution:
I.

Financial compensation
a. Claims for compensation could be filed from 19 March 2002
until 9 September 2003. Claims filed after the 9th of September
2003 are not eligible according to the report of the Research
Commission. Unofficially, the term has been longer because
claims filed before the 19th March 2002, mostly claims filed
already during the proceedings of the Research Commission, have
also been taken into consideration. 157
b. The degree of kinship was also a condition for the eligibility of
a request for individual compensation. The family of the original

156 Lust (n 147).
157 ibid. Claimants already filed claims for financial compensation during the
activities of the Research Commission. These activities did not comprise the
authority to assess and decide on claims, as one could read at 1. The authority to
assess claims on financial compensation was handed to the Indemnification
Commission that was established after the completion of task and dissolution of
the Research Comission.
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owners could only file a claim when the degree of kinship was
not further than the 3rd degree.
c. Finally, the victim had to have a place of abode in Belgium
between 10 May 1940 and 8 May 1945 and been robbed or had
to leave his/her assets behind as a consequence of the antiJewish policy of the Germans. 158
The way in which the compensation act is drafted implies that only
private individuals are eligible for compensation.
II. Restitution
There is no information published on the conditions for eligibility for
restitution. It can be assumed that these conditions are similar to
those applying for financial compensation. In any case it can be
assumed that the loss of assets needs to be caused or must otherwise
be connected to the anti-Jewish policy of the Germans.
10. How is the value of the property assessed, by the
historical or current monetary value?
The value taken as measurement during the activities of the
Indemnification Commission in its task of awarding financial compensation,
the ‘historical’ value of the cultural asset (e.g. based on auction lists)
was amended with a coefficient of 24,78%. When the original value
was unknown, recommended prices have been determined taking
into account the past, and amended with aforementioned
coefficient. 159
No information was found on value assessment of cultural assets
in restitution cases.
11. Publicity of the factual policy?
A distinction needs to be drawn between the policy on financial
compensation and the policy on restitution:

158 Article 14 of the Act of December 20, 2001 for the indemnification of the
Belgian Jewish Community’s assets that were plundered, surrendered or
abandoned during the Second World War amended by laws of 9 July 2004 and
law of 20 July 2006 <www.combuysse.fgov.be> at ‘Jewish community
Indemnification Committee’, link under ‘2. Final report of the Commission’
accessed 1 December 2011.
159 The commission for the indemnification for the Belgian Jewish Community’s
assets, which were plundered, surrendered or abandoned during the war 19401945, Final report (4 February 2008) 56-57 <www.combuysse.fgov.be> accessed
1 December 2011.

127

Appendix III

I
Publicity of financial compensation policy
a.
The Belgian Federal government (‘Federale overheidsdienst
Kanselarij van de Eerste Minister’) has created a special website on
the Indemnification Commission: http://www.combuysse.fgov.be/.
Apart from a link to the website of the Commission, the website
only contains a link with a very short description of the tasks of the
Commission. The description does not contain guidelines or other
information of that kind. The website does state that the Commission
did assess claims for individual compensation:
http://kanselarij.belgium.be/nl/commissies/.
b.
- publicity of progression/annual reports
The final report of the Commission can be found on the
aforementioned website. The report is accessible in the Dutch,
German, French and English language. The report contains
information on the composition of the Commission, the applicable
legislation, general considerations on the way in which the conditions
for eligibility have been assessed and other available records on the
awarded compensation.
- publicity of individual files
The individual files are not published due to privacy legislation.
Note: on the website of the Indemnification Commission a link can
be found to the archive containing the reports and activities of the
Belgian Research Commission.
II. Publicity of restitution policy
No information can be found on the publicity of the policy. There
are no published guidelines, no reports and the individual files of the
two restitution cases that took place thus far are not accessible to the
public. 160
12. Legal protection for claimants?
Again, a distinction needs to be made between the policy on financial
compensation and the policy on restitution:
I. Legal protection for financial compensation claims
The chosen judicial process has a special nature. The Indemnification
Commission is a special institution, founded to assess claims for
financial compensation for looted Jewish property during the Second
160 Lust (n 147) .
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World War. This Commission is designated as an administrative
institution, which means that appeal to Commission decisions can be
filed at the Belgian Council of State. On the 31th December 2007, 22
appeals were been filed at the Council of State. 161
II. Legal protection for claims on restitution
The Indemnification Commission cannot examine claims anymore:
the deadline for filing claims was 9 September 2003. Therefore, the
whole regime of the Belgian financial compensation policy, including
the appeals procedure begore the Belgian Council of State, is not
applicable to claims filed after 9 September 2009.
Claims concerning cultural assets that are owned by the Belgian
state are disputes on the legal notion of ownership, which falls within
the jurisdiction of the civil courts.
Up until today no proceedings about rejected restitution claims
have taken place in Belgium. 162

161 Jewish Community Indemnification Committee (n 159) 68-72.
162 Lust (n 147).
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C. CZECH REPUBLIC

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. In 2000, the Czech Republic enacted the Act of 23 June 2000 to
mitigate certain property-related injustices caused by the Holocaust and to amend
Act No. 243/1992 to regulate certain issues relating to Act No. 229/1991
regulating the ownership of land and other agricultural property as amended by
Act No. 93/1992. 163 This act provides for the mitigation of property
related injustices and for the restitution of assets which belonged to
‘Jewish communities, foundations and associations’, or ‘natural
persons’ and were seized between 29 September 1938 and 4 May
1945 and were in consequence of transfers or devolutions of title
annulled by Decree of the President of the Republic No. 5/1945 or
Act No. 128/1946, now owned by the State. The act considers it the
task of the State to identify assets that were subject of ‘propertyrelated injustice caused by the Holocaust’. If such an asset is
identified, the Czech Republic has to transfer the asset free of charge.
b. It is surprising to note that the act is almost completely
comprised of substantive rules: rules that govern the conditions on
restitution. These conditions will be set out below.
2. Does the Czech Republic have a policy on the
restitution of stolen cultural property?
The act makes a distinction between restitution to Jewish
communities, foundations and associations (Article 1) and restitution
to natural persons (Article 3). It seems that the fragment ‘property
related injustice’ mentioned in Article 1, only applies to immovable
property, like houses and land, and not to movables like works of
163 The Czech and English version of the act is accessible through
<http://www.restitution-art.cz/> accessed 1 December 2011. This act has been
amended once after 2000 but no further information on these amendments have
been found.
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art. 164 Article 3 of the 2000 act governs the transferral of cultural
assets to individual claimants. This article makes it possible to
restitute ‘works of art’ to private individuals which are currently
owned by the Czech Republic. The article does not provide for
financial compensation for lost cultural property. It is not clear
whether Article 1 of the law, which addresses the matter of restitution
to Jewish communities, foundations and associations, also applies to
cultural assets.
This law has been enacted based on a report published by a
commission founded by Czech government in 1998 who did research
into the looted Jewish possessions in the Czech Republic during the
Second World War. Together with its final report, the commission
has published a list of stolen works of art formerly belonging to
Jewish owners which were now in possession of the Czech
Republic. 165 This list contains approximately 3.700 works of art. 166
The act therefore probably only applies to the restitution of works of
art that belonged to private individuals, not to communities and
organisations.
It is not specified what is meant by the phrase ‘works of art’, but
based on the contents of the database (for more see: 3. and 4.) it can
be argued that it is not only meant to apply to paintings, but also to
drawings, weapons, books and textile. 167
3. Publicity of the policy?
Apart from the act on restitution, there are no directives on the
execution of the restitution policy.

164 Several requests for more information with the government officials concerned
unfortunately remained unanswered.
165 In 1998 a reported named ‘Report of an expert team on the historical and
economic questions of the Aryanisation of Jewish property, set up in the
framework of the Mixed Working Committee by resolution of the government
of the Czech Republic on November 25, 1998’ has been published. In this
report is also a part named ‘Art Objects from Jewish Property in the Czech
Lands 1938-1945 – Illegal infringements of property rights, their extent and a
sketch of the subsequent fate of the property’’. It is said that this part contains a
list of Jewish works of art stolen by the Nazis. Up until now, this report has not
been found.
166 Stephan Templ, ‘Rückgabe verhindern. In Tschechien wird ein neues
Restitutionsgesetz praktiziert’ Frankfurter Allgemeine Zeitung (Frankfurt am Main,
26 March 2001) <http://remember.org/unite/faz.htm> accessed 1 December
2011.
167 Based on the information collected thus far, at least 800 works have been
restituted of the total number of 3.700 assets that are identified as Jewish owned
works of art, Dinah A. Spritzer, ‘Nazi-looted art in limbo: Loophole in
Holocaust Act prevents return of collection to heir’ The Prague Post (Prague, 9
September 2004) <http://www.praguepost.com/archivescontent/39891-nazilooted-art-in-limbo.html> accessed 1 December 2011.
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The English website of theMinistry of Culture:
http://www.mkcr.cz/en/kulturni-dedictvi/muzea-galerie-a-ochranamoviteho-kulturniho-dedictvi/default.htm, only points visitors in the
direction of: http://www.restitution-art.cz/.
This website can be accessed in both the English and Czech
language and contains the aforementioned act and a database of
stolen cultural property. This database contains 3564 (both restituted
and non-restituted) objects which can only be accessed by not using
the ‘search’ field. 168 Apart from this database, the act also contains a
list with 61 works of art that are eligible for restitution (see: 9.).
4. How is the necessary research executed or facilitated?
As will be further discussed under 9., there are two possible situations
with which individual claimants can be confronted.
When a painting is part of the collection of the Jewish Museum
in Prague, this museum carries out provenance research. For
paintings which are not in possession of this museum, claimants have
to carry out their own research. 169 The aforementioned database aids
possible claimants in their research. As mentioned above, this
database contains 3564 ‘works of art’ of which 3404 works have not
(yet) been restituted. Claimants can get a full overview of these
objects either by not using the ‘search’ field or to use the ‘advanced’
search field to look for specific objects. To browse through the
database, the visitor needs to specify certain information on the work
of art, like the name of the artist, the title etc. and the database will
then try to find a match. When possible claimants want to file a claim
they need to make themselves known to the museum which is in
possession of the object.
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
Up until now, there is no clear view on the judicial framework. In one
known case, the law has partly barred restitution. To the heirs of Emil
Freund 19 out of the 32 works of art have been restituted. The 13
others were labelled as ‘cultural heritage’ by the Czech National
Museum. (see: 9). 170 The request to label these latter objects as part of
168 Database has lastly been accessed 1 December 2011.
169 Up until now, no indication for active research by the Czech Republic or Czech
museums has been found. Templ (n 166).
170 Jan Richter, ‘Current affairs. Art collection stolen by the Nazi’s to return to its
rightful owners’ Radio Prague (Prague, 26 September 2008)
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the Czech cultural heritage was filed with the Czech Republic one
year after the claim of the heirs of Freund. From then on, it was no
longer possible to export the objects and the Czech government
decided to award financial compensation. The Czech State refuses to
comment on the amount of compensation awarded; it is only
mentioned that it was a ‘fair amount’. 171
6. Is there an independent committee or establishment?
There is no special committee or establishment founded to assess
claims. As a consequence, possible claimants need to approach the
organisation now in possession of the object (Article 3 (2)). The
request for restitution will then be assessed by the Minister of
Culture, who has the final say.
7. Is there a policy on non-restituted objects?
Up until today, no official statements have been published on the
policy towards objects that cannot be restituted to the original owner.
It is assumed that these objects will remain in possession of the
Republic.
8. Termination of the policy?
The act originally mentioned 2006 as deadline for the submission of
claims, but has been amended. 172 Currently there is no deadline
mentioned in the text of the law as published on:
http://www.restitution-art.cz/ and it is therefore possible to file a
claim indefinitely. It is questionable whether this ‘indefinite deadline’
has any practical relevance because of the conditions on the level of
kinship of the claimants (see for the conditions on level of kinship: 9).
This is particularly relevant for the objects in possession of other
museums than the Jewish Museum in Prague.

<http://www.radio.cz/en/section/curraffrs/art-collection-stolen-by-the-nazisto-return-to-its-rightful-owners> accessed 1 December 2011.
171 ibid. See also Czech News Agency, ‘Czech state to buy part of significant Freund
collection of art’ Czech News Agency (CTK) (Prague, 27 June 2009)
<http://www.ctk.eu/services/news/> accessed 1 December 2011 and
<http://www.jewishmuseum.cz/en/avice25.htm> accessed 1 December 2011.
172 See for more information <http://www.claimscon.org/index.asp?url=czech>
accessed 1 December 2011.
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B) CONTENT/EXECUTION OF THE POLICY

9. What are the conditions for the admissibility and
allowance of the claims?
The act does not contain rules on the start of a restitution procedure.
The website of the Minister of Culture states the following:
‘The name and address of the organisation administering respective property
are given for each work of art included in the database. The original owners
or their offspring should address their requests for return of property to the
organisation administering the concrete work of art’. 173
The claimant therefore needs to approach the museum or the cultural
organisation administering the work of art. The 2000 act does
mention some conditions on the eligibility of claims:
Section 3
(1) Works of art seized between 29 September 1938 and 4 May
1945 from natural persons in consequence of transfers or devolutions
of title annulled by Decree of the President of the Republic No.
5/1945 or Act No. 128/1946, owned by the State on the effective
date of this Act, shall be transferred free of charge to the natural
person who owned them prior to the seizure, and if the natural
person has in the meantime deceased, to his/her spouse or to his/her
descendants, if the original owner and his/her spouse have in the
meantime deceased.
(2) Gratuitous transfers under paragraph (1) shall be effected on
the basis of a claim against the party managing the assets concerned
under special legislation.
Based on the aforementioned section of the 2000 act, the following
points are particularly relevant:
a. It is striking that only direct descendants are eligible to file a
claim. Grand nephews like Michal Klepetár, who lives in Prague and
is the heir of Richard Popper who was deported to Lodz in 1941 and
eventually passed away together with his wife and only child, are also
not eligible (see hereunder).
b. One condition is that only natural persons can file a claim, so
no legal persons.

173 See <http://www.restitution-art.cz/english/main.html> accessed 1 December
2011.
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c. Another condition is that the work of art has to be seized
between 29 September 1938 and 4 May 1945 in order for a claim to
be eligible.
There is one exception to aforementioned conditions. The
commission founded by the Czech government in 1998 to research
into the seized Jewish possessions in the Czech Republic during the
Second World War, has published a list of stolen works of art from
Jewish owners. 174 From the list, which contains 3.700 works of art, 61
objects have been selected and registered in part III of the Holocaust
Act. The selection of these 61 objects has led to several discussions,
mainly about the completeness of the list. 175 It is unclear why these
objects have been listed. However, the 61 works in question are
transferred to the Jewish Museum in Prague (according to Article 1
(2) of the Act). This museum has a special policy which provides for
provenance research into the collection and to the 61 works in
particular. If possible claimants are found, the Museum will restitute
the works of art when this is possible. 176
This happened to the heirs of Emil Freund. In this case, the great
grand nephews of Emil Freund claimed restitution of 32 works of art.
The efforts made by the Jewish Museum in Prague have led to the
restitution 19 works of art and financial compensation for 13 works
of art which remain in possession of the Czech Republic. 177 Before
these 13 works of art were transferred to the Jewish Museum (while
they were still located in the Czech National Museum) but a year after
the heirs of Freund filed their claim, the National Museum demanded
to label these objects as ‘cultural property’, which has as a
consequence that these objects are not allowed to leave the country.
The Czech State refuses to comment on the amount of compensation
awarded, they only mention that it was a ‘fair amount’. 178
The Freund case has led to much discussion, mainly because of
the inequality that it is involved. This is illustrated when comparing
the Freund case to the aformentioned (under a.) case of Michal
174 In 1998 a reported named ‘Report of an expert team on the historical and
economic questions of the Aryanisation of Jewish property, set up in the
framework of the Mixed Working Committee by resolution of the government
of the Czech Republic on November 25, 1998’ has been published. In this
report is also a part named ‘Art Objects from Jewish Property in the Czech
Lands 1938-1945 – Illegal infringements of property rights, their extent and a
sketch of the subsequent fate of the property’’. It is said that this part contains a
list of Jewish works of art stolen by the Nazis. Up until now, this report has not
been found.
175 Templ (n 166).
176 See for this and more information on the Jewish Museum in Prague
<http://www.jewishmuseum.cz/en/avice25.htm> accessed 1 December 2011.
177 Richter (n 170).
178 Richter (n 170), Czech News Agency (n 171). See also
<http://www.jewishmuseum.cz/en/avice25.htm> accessed 1 December 2011.
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Klepetár. 179 The Klepetár case was about a claim on 43 paintings
which were in possession of the National Museum in Prague. While
the government committee identified these 43 paintings as belonging
to Popper, the grand nephew of Klepetár, it refused to transfer these
paintings back to him. On the 5 May 2009, the Czech Constitutional
Court issued its final verdict and declined Michal Klepetár’s claim.
The Court held that the claim was ‘apparently unsubstantiated’ due to
the fact that Klepetár was ‘just’ a grand nephew of the former owner
of the objects and therefore does not fulfil the condition of the
Holocaust Act 2000 on the point of the required degree of kinship to
the original owner. In any case this situation has an unsatisfactory
outcome for Klepetár, knowing that restitution did took place in the
case of the heirs of Freund, in which the degree of kinship was even
less apparent than in the Klepetár case. However, the Klepetár-case
fell under the regime of the Czech Restitution Act, which is clear on
this point: non eligibility based on degree of kinship.
10. How is the value of the property assessed, by the
historical or current monetary value?
As mentioned under 2., the act does not provide for financial
compensation for individuals. An exception was made in the Freund
case, in which financial compensation was awarded for the 13
‘nationalised’ objects. The amount of compensation awarded in this
case is unknown. 180
11. Publicity of the factual policy?
- publicity of progression reports
Thus far, no progression reports have been found on the assessment
of claims based don the Czech restitution act. The act does not
require publicity.
- publicity of the individual files
There is no information on the assessment of individual claims
published on the website of the Ministry of Culture. It seems that if
there exist files, these would not be published.
12. Legal protection for claimants?
When a claimant does not agree with the decision of the Minister,
he/she can go to court. Based on Article 5 of the act, the claimant
can appeal by means of ‘regular’ civil court proceedings.
179 Spritzer (n 167).
180 Richter (n 170).
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D. DENMARK

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. During the past ten years, no legislation has been enacted to
govern a new policy on restoration or restitution of cultural assets in
particular. The Act on Compensation for Victims of the Occupation
Period of 1960 is still in force. 181 This law was enacted with the
purpose of compensating Danish victims of the Second World War.
Based on this act, financial compensation is awarded to victims who
became disabled as a consequence of the German occupation and/or
suffered other physical or mental injuries (immaterial loss).
Compensation for lost movable or immovable property is not
possible on the grounds of the Danish legislation. Because the act
from 1960 is not part of a renewed policy on restoration and does not
provide for compensation of material losses, further research into the
Danish legislation falls outside the scope of this research. 182
b.

Not applicable.
2. Does Denmark have a policy on the restitution of stolen
cultural property?

As mentioned under 1., there has been no Danish legislation on
restoration or restitution in particular enacted since 1960. The scope
of this Act of 1960 is furthermore very limited and it does not
provide for compensation for material losses suffered as a
consequence of the Nazi regime.
This is however not very surprising, considering the Danish
situation during World War II. Denmark was invaded on 9 April 1940
and the coalition of the Social Democrats and the Social Liberals, that
181 Act 242 Danish Act on Compensation for Victims of the Occupation Period.
182 See <http://www.ask.dk/sw5304.asp> accessed 1 December 2011.
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had been governing Denmark since 1029, accepted the German offer
to consider Denmark as a sovereign state if Denmark would not
resist the German occupation. 183 On 10 April 1940 the government
was restructured, but managed to keep as much power in Danish
hands as possible. Over the years the Danish government slowly
started to collaborate more with the Germans, which led to a wave of
resistance. 184 Despite the growing collaboration with the Germans,
the estimated 6000-7000 Danish Jews however did not need to
register their property or to identify themselves by wearing a badge or
a yellow star. This situation in Denmark, especially for Jews, changed
when in August 1942 the Danish government stepped down and
Nazi officials started to prepare the deportation of the Danish
Jews. 185 This did not prove to be successful as on October 1943
around 7000 Jews were saved by the resistance workers and many
other Danish citizens when they were taken across the sea to
Sweden. 186
There is no evidence of confiscation of Jewish property by
German occupation authorities in Denmark, at least not on a large
scale. According to several sources most Jews who successfully fled
to Sweden found their property untouched and intact, often
protected by friends and neighbours, when they returned to
Denmark. 187 One of the examples of the protection of Jewish cultural
property is that Jewish treasures from the Copenhagen Synagogue
were transported to the nearby Protestant Trinitatis Church where
they were protected for the duration of the war. 188 Because of the
limited number of (Jewish) victims and small amount of lost property,
the Danish government did not deemed it necessary to develop a new
policy on restoration.

183 N.A. Sørensen ‘Narrating the Second World War in Denmark since 1945’ (2005)
14 Contemporary European History 295.
184 The wave of resistance was lead by the ‘Danmarks Frihedsråd’, also known as
the Freedom Council of Denmark that was established in 1943, ibid 297.
185 ibid 300.
186 Leo Goldberger, The Rescue of the Danish Jews: Moral Courage under Stress, (New
York University Press: New York 1987).
187 Leni Yahil, The Rescue of Danish Jewry: Test of a Democracy (Jewish Publication
Society of America: Philadelphia 1968).
188 Mirjam Gelfer-Jørgensen (ed), Danish Jewish Art-Jews in Danish Art (Rhodos:
Copenhagen 1999).
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E. FRANCE

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. In France there is a policy on both financial compensation and
restitution. The restitution policy in France is connected to the policy
of financial compensation, which are both aimed to restore past
injustices due to the Nazi-regime (this connection will be explained
under 2). France has not enacted laws to govern these policies.
However, France does have some lower legislation enacted which is
used to primarily shape the policy on financial compensation.
This restoration policy was drafted after research carried out by
the Mission d’étude sur la spoliation des Juifs de France (also called: ‘MissionMattéoli’ which was the name of the chairman). This ‘MissionMattéoli’ received a three-year mandate of the French government in
February 1997 to carry out research into the seizure of Jewish
property during the Second World War. 189 This research has led to
the foundation of the Commission d’indemnisation des victimes de spoliations
intervenues du fait des législations antisémites en vigueur pendant l’Occupation
(hereafter: CIVS). On the 10th September 1999, this commission was
founded by a decree of the French government, a decree which was
amended several times by new decrees. 190
b. The French legislation only consists of procedural rules. The
material criteria on the conditions, which need to be fulfilled if one
wants to be eligible for restoration is developed by the CIVS in her
recommendations.
189 Décret du 25 mars 1997 relatif à la mission d'étude sur la spoliation durant
l'Occupation des biens appartenant aux juifs résidant en France, Journal officiel
de la République Française du 26 mars.
190 See <http://www.civs.gouv.fr/spip.php?article182> accessed 1 December 2011.
For the Decree which was issued to found the CIVS see Décret n°99-778 du 10
septembre 1999 instituant une commission pour l’indemnisation des victimes de
spoliations intervenues du fait des législations antisémites en vigueur pendant
l’Occupation.
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2. Does France have a policy on the restitution of stolen
cultural property?
France has a complementary policy on restoration, which is
specifically aimed at cultural property. Both financial compensation as
restitution can be claimed. When cultural property is disappeared,
financial compensation can be claimed. The main task of the CIVS is
the assessment and execution of recommendations on claims for
financial compensation. Financial compensation can only be claimed
for lost cultural property. Besides financial compensation, it is also
possible to claim restitution of cultural property. Regarding the
existence of a particular policy on restitution of cultural goods in
France, a short explanation on the so called MNR Collection is
necessary. 191 MNR is the acronym for Musées Nationaux de Récuperation,
a collection of artworks recuperated to France after the Second
World War, which were not or could not at that time be restituted to
their rightful owners. This collection of 2.000 works was selected out
of a larger group of 16.000 recuperated cultural assets in the early
1950s. The 2.000 works were chosen by the Musées Nationaux
(French national museums) for their surplus value to the French
national cultural heritage. The works were not acquired by the French
state. Directly after the Second World War no budgets were available
for acquisitions like those. 192
These works were governed by a special regime: the 2.000 works
were designated with the MNR label and put under responsibility of
the French Ministry of State which placed the works under the actual
control of the Musées Nationaux. 193
The special regime of governing the MNR Collection made that
the French state never became owner of the works but only holder of
the items. After 1954 not much attention was paid to the special
status of this collection until in 1996 the Ministry of State started a
renewed campaign in order to facilitate and promote restitution of
these works again. 194 Under 4. this renewed campaign will be
discussed, but for now it is important to note that renewed attention
was paid to the special status of the MNR Collection from 1996 and
onwards. There is a connection between the CIVS and the restitution
191 See generally on the history of the MNR Collection Le Masne de Chermont and
Sigal-Klagsblad (n 42). See also Mission-Mattéoli (n 42) 134-150.
192 Mission-Mattéoli (n 42) 134.
193 During the course of the research it has not become clear whether the French
restitution policy is also applicable on cultural assets belonging to the publiclyor state owned collection. Several requests for information were made but
unfortunately remained unanswered. Therefore for the pupose of this report it is
assumed that the restitution policy in France regards only the MNR Collection.
194 Mission-Mattéoli (n 42) 136.
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of items out of the MNR Collection: the CIVS has been asked twice
to issue recommendations on restitution claim regarding MNR
works. 195
3.

Publicity of the policy?

No directives on the policy have been published on the websites of
the Ministries. There is some information available on the website of
the CIVS, see: http://www.civs.gouv.fr/spip.php?rubrique39. The
website is accessible in French, English, German and Hebrew. The
website contains the judicial documents on the foundation of the
CIVS, the claim documents and some answers to frequently asked
questions. The website also contains relevant articles and, more
importantly, the yearly reports of activities. As to the frequently asked
questions, it needs to be noted that these are categorised by subject.
One of these subjects is stolen cultural property (Bien culturels mobiliers
et oeuvres d’art/Cultural personal property and works of art).
At the answer to the second question:
‘Quelles sont les limites de la CIVS en ce qui concerne les recherches
d’oeuvres d’art ?/ What limits does the CIVS impose in terms of research
involving works of art?’
a link can be found to the website of the French Ministry of Culture
about the MNR works, see:
http://www.culture.gouv.fr/documentation/mnr/pres.htm#. On the
website, only accessible in French, are no directives on the restitution
policy to be found. However, it does contain a database which
contains the works from the MNR collection. It also contains contact
details which can be used to request information by possible
claimants.
4. How is the necessary research executed or facilitated?
As to the functioning of the CIVS the following applies. From the
moment that claimants make themselves known to the CIVS with a
request for a claim of restitution, historians and archivists are used to
fulfil the necessary research. All costs of the activities of the CIVS
are payed for by the French Prime Minister. As to the restitution
policy and the MNR collection in particular, the following applies.
In France there is a database which is accessible through the
website of the French Ministry of Culture since November 1996 (see
also under 3.), consultable only in French. The database contains the
195 Email from Muriel Debastier (CIVS) to author (9 September 2009).
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2.000 MNR works that after the Second World War were entrusted to
museums belonging to the Musées nationaux (umbrella organization
for French national museums). There are different ways in which the
database can be researched, one can either try a free search or a
search with help of for example the name of the artist, name of the
artwork etc. Claimants are not actively sought by the French
government but other initiatives were taken in order to reach possible
claimants.
In April en May 1997 expositions were organised in the four
large national museums, – the Louvre, Sèvres, Orsay en Versailles –,
by the Musée National d’Art Moderne and in 120 museums in French
provinces. The presentation was accompanied by a detailed press file
which contained the whole list of the MNR works. The exposition in
the Musée National d’Art Moderne was accompanied by a special small
catalogue in both the English and French language. This complete list
was however based on information from the MNR database. These
activities had one immediate effect: they started the research into the
different large restitution claims. Because the research to the origin of
the MNR works were time consuming and complex, the research
team of the directorate of Musées Nationaux was rapidly expanded
with researchers from the Mission-Mattéoli. From 1998 until June
2000 the origin research into all 2000 assets was continued. They
established that of the 2000 works at least 200 were looted by several
German institutions. Research has also been carried out into the
identification of the rightful owners. 196
The researchers from Mission-Mattéoli acted under the
responsibility of Alain Pierret, member of the Mission Mattéoli.
Pierret leaded the research into the looted art, which formed a part of
the complete historical research into the looting of Jewish
possessions in France. The results of the common efforts were
published in a report called: ‘Le Pillage de l’art pendant l’Occupation et la
situation des 2.000 oeuvres confiées aux musées nationaux: Contribution de la
direction des musées de France et du Centre Georges Pompidou aux travaux de la
Mission d’étude sur la spoliation des Juifs de France'. 197 The results of the
research are also processed in the MNR database. 198 Following the
recommendations of the Mission-Mattéoli, a paper catalogue was
196 Mission-Mattéoli (n 42) 136-139. See also Le Masne de Chermont and SigalKlagsblad (n 42) 42-47. For an overview of French restituted works until 2008
see 204-205.
197 Isabelle le Masne de Chermont and Didier Schulmann (eds), Le pillage de l'art en
France pendant l'Occupation et la Situation des 2000 œuvres Confiées aux Musées
Nationaux. Contribution de la Direction des musées de France et du Centre GeorgesPompidou aux travaux de la Mission d'étude sur la spoliation des Juifs de France (La
Documentation Française: Paris 2000).
198 See <www.culture.gouv.fr> accessed 1 December 2011, at ‹‹bases de données››
MNR.
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published in 2004 containing a description of the MNR works that
are available at the museums currently harbouring MNR works. 199
Another special exposition of 53 MNR works was organised in 2008,
this time by the French Ministries of Culture and Foreign Affairs and
the board of the Musées de France and the Réunion des musées
nationaux in cooperation with the Israel Museum of Jerusalem.
Under the title ‘A qui appartenaient ces tableaux/Looking for owners’ the 53
works were displayed in the Israel Museum in Jerusalem from 18
February until the 3rd of June and in the Musée d’art et d’histoire du
Judaïsme in Paris from 24 June until the 28th of December. The
exhibition was accompanied with an illustrated catalogue published in
French and English. 200
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
Since 2004, France has the Code du Patrimoine. 201 This act is a
harmonised version of all former legislation on the protection of
cultural heritage. The basic principle behind this legislation is a
general prohibition to dispose of objects from public collections. This
legislation does however not bar restitution of claimed objects from
the MNR collection.
6. Is there an independent committee or establishment?
a.
As mentioned under 1. France did set up an independent
commission, the: Commission d’indemnisation des victimes de spoliations
intervenues du fait des législations antisémites en vigueur pendant l’Occupation
(CIVS).
b.
i. composition:
The independency and qualifications of the (members of)
commission is tried to be accomplished by composition. The
199 As a consequence of a recommendation of the Mission-Mattéoli this printed
catalogue was created: Mission-Mattéoli (n 135) 174-176. For the catalogue see
Claude Lesné et Anne Roquebert (eds), Catalogue des peintures MNR (Réunion des
musées nationaux: Paris 2004).
200 Le Masne de Chermont and Sigal-Klagsblad (n 42).
201 This took place in the context of a larger scale simplification of the law: Loi n°
2003-591 du juillet 2003 habilitant le Gouvernement à simplifier le droit du 2
juilliet, JO 3 juilliet 2003, p. 11192. De Code du Patrimoine came into force on
the 20th February 2004 and is published on: <http://www.legifrance.gouv.fr/>
accessed 1 December 2011.
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CIVS is comprised of 10 members, of which two are judges from
the French Cassation, two are members of the French Conseil
d’Etat, two are so-called Conseillers Maîtres of the French Cour
des Comptes, two are scholars, of which one is a law professor
and one is a history professor and two ‘ qualified’ persons. At
the moment, these are Gérard Israël, philospher, writer and
member of the board of the Conseil Représentatif des
Institutions Juives de France (CRIF - Representative Council of
Jewish Institutions in France ) and Pierre Kauffman, honorary
Secretary General of the Memorial to the Unknown Jewish
Martyr association and of the Centre de Documentation Juive
Contemporaine (CDJC - Contemporary Jewish Documentation
Center). All 10 members are appointed by Decree of the Prime
Minister. According to article 2 of the Decree on the
establishment of the CIVS, the members of the commission
choose two from their midst to be chairman and vice-chairman
of the commission. The members are appointed for a period of
three years and can be reappointed.
ii competence:
The CIVS does not have the authority to give binding decisions.
The CIVS advises the State with recommendations. These
recommendations usually apply to individual compensation
requests but can also concern restitution. As far as known, the
latter only applies to cultural property. As to the restitution of
cultural assets, the CIVS does not assess claims for cultural
property which is part of private collections. The paintings from
the MNR collection and cultural property which is located in the
MNR collection and is designated with the acronym ‘Musée de
France’ fall within the authority of the CIVS.202 The CIVS has,
up until now, issued a recommendation for restitution in two
cases. 203
Direction des Archives du Ministère des Affaires étrangères
As to the assessment of the claims for restitution of stolen cultural
property, there is another organisation involved. In general, it can be
stated that the main task of the CIVS is to assess claims for assets
which can no longer be restituted and are therefore aimed at
202 During the course of the research, it has not become clear whether the objects
eligible for restitution also comprise other cultural objects, belonging to the
French cultural heritage.
203 In 2001 a claim was filed for a painting of Courtois, named Bataille contre les
Turcs and a painting of Vernet, named Marine, clair de lune. In 2003 the CIVS
recommended its last restitution up until now: a painting of Picasso, named Tête
de femme. Debastier (n 195).
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compensation. As mentioned above, the CIVS did recommend
restitution in two cases.
However, when a claim is filed for an object which is in
possession of the MNR collection, only the Minister of State has the
authority to actually return the object to its rightful owner. More
specifically, the Direction des Archives du Ministère des Affaires étrangères,
carries out the decision whether the object will be transferred to the
individual claimant. 204 This section works together with the board of
the Musées de France which is the custodian of the MNR Collection.
The CIVS can file recommendations for claims that are filed for the
restitution of objects part of the MNR collection, but the final
decision can only be made by the aforementioned section of the
French Ministry of State.
7. Is there a policy on non-restituted objects?
Up until now, there are no official statements on this subject.
However, the final report of the Mission-Mattéoli stated that the
MNR works should stay in possession of the museums. According to
the Mission-Mattéoli the preservation of the situation asks for the
certainty that the temporary status of the assets are/will not be
subject to prescription and that the role and obligations of the French
museums as possessor of the works is emphasised. 205
8. Termination of the policy?
Up until today, no deadline has been set within which the claims for
restitution or restoration needed to be filed.
B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

I. Financial compensation
Claims will only be assessed when they are filed by a private
individual: legal persons fall outside the scope of the activities of the
CIVS. France therefore makes a distinction between the position of
the claimant.

204 Debastier (n 195).
205 Mission-Mattéoli (n 42) 174-176. See also Le Masne de Chermont and SigalKlagsblad (n 42) 50.
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Apart from this requirement, there are three other conditions that
need to be met:
a. The loss of the property needs to be caused by anti-Semitic
legislation.
‘War damages (e.g. from bombings), requisitioning, the
consequences of violations of laws pertaining to foreign currency
or the movement of cash, or the consequences of criminal acts
such as armed holdups unrelated to the application of the antiSemitic laws’ 206 are exempted.
b. The claim needs to be filed to compensate material losses
which also includes possible non-economical losses, like losses
suffered as a consequence of becoming an orphan after one’s
parents were deported.
c. The losses also need to be suffered as a consequence of events
that took place in French territory: ‘the loss must be attributable
to the French authorities or the occupying powers on French or
assimilated territory (e.g. Tunesia), including Alsace-Moselle,
annexed during the war.’ 207
No information has been found on the application of the condition
of involuntarily loss of property in individual cases which is probably
caused by the fact that individual files are not public.
II. Restitution
a. French Ministry of State and Direction des Archives du Ministère
des Affaires étrangères
It is public knowledge that the works of art belonging to the so-called
MNR Collection are all eligible for return to their rightful owners or
their heirs. However, as opposed to the policy on financial
compensation, no specified guidelines are issued on how restitution
requests are in effect being dealt with. However, it is clear that the
possibility of restitution is connected to looting due to the Naziregime. After all the MNR Collection consists of recuperated works
of art that were not claimed after the Second World War and were
therefore chosen by the National Museums of France (Musées
Nationaux) to be an addition to the French national cultural heritage
under the condition that the works could at any time be restituted if
owners should come forward. Furthermore, as mentioned under 2,
from 1996 and onwards the French government in cooperation with
206 David Ruzié, ‘Compensation of Victims of Spoliation Resulting from the AntiSemitic Legislation in Force During the Occupation in France’ in Centre de
Recherche sur les droit de l’hommes et le droit humanitaire d’ Université
Panthéon-Assas, Libertés, Justice, Tolérance – Mélanges en l’honneur du Doyen Gérard
Cohen-Jonathan (Bruylant: Bruxelles, 2004).
207 Ruzié (n 206) 11.
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the involved (boards of) museums started with a campaign to bring
the MNR Collection under attention of the public in order to advance
possible restitutions.
b. CIVS involvement in restitution
Up until now 3 MNR items (in two files) were restituted after
recommendations of the CIVS (see also under 2.). However, these
files are not accessible to the public. On the use of criteria of
restitution by the CIVS the following remarks can be made. The
CIVS is, as said, established to assess claims for financial
compensation for losses of assets due to anti-Semitic laws and regulations
which loss must be attributable to the French authorities or the
occupying powers in French or assimilated territory annexed during
the war. The task of the CIVS is indissolubly connected with the antiSemitic laws and the events in France during the Second World War
as the above mentioned criteria for financial compensation show. The
involvement of the CIVS in restitution of MNR works is therefore
related with the connection of both policies of financial
compensation and restitution with looting due to the Nazi-regime.
10. How is the value of the property assessed, by the
historical or current monetary value?
A distinction needs to be drawn between financial compensation and
restitution.
I. Financial compensation
The basis for the compensation is the monetary value of the property
at the time of the Second World War. Several factors are important in
this context, like the appreciation of the painter during that time, as
was apparent from auctions and private sales. When estimating the
value of a property, they make use of experts and trustees.
II. Restitution
No information has been found on (possible) assessment of the value
of cultural assets.
11. Publicity of the factual policy?
I. CIVS
The CIVS mainly assesses claims on financial compensation but may
recommend restitution of objects. The following therefore applies to
both financial compensation and restitution:
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- publicity of progression reports
The website of the CIVS contains the yearly reports on the activities
of the commission (see: 3).
- publicity of the individual files?
The individual files have not yet been published.
II. French Ministry of State/Direction des Archives du Ministére des Affaires
étrangères
Up until now the individual files on restitution that took place from
1996 until now are not published. An overview of restituted artworks
until 2008 is however published in the book A qui appartenaient ces
tableaux? La politique Française de recherche de provenance, de garde et de
restitution des oeuvres d’art pillées durant la Seconde Guerre mondiale. 208
12. Legal protection for claimants?
France does not have a special judicial process for claimants. When
claimants want to appeal to a rejected claim, the normal rules apply.

208 Le Masne de Chermont and Sigal-Klagsblad (n 42) 204-206.
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F. HUNGARY

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

Thus far, Hungary has not enacted legislation on restitution of
(cultural) property.
2. Does Hungary have a policy on the restitution of stolen
cultural property?
During the Washington Conference, the Hungarian ambassador
spoke the following promising words:
‘The Hungarian Government is fully committed to the restitution or
compensation of Holocaust victims concerning cultural assets. For managing
this complex task -- which includes scholarly research, political decisionmaking, bill drafting and negotiations ... [and] contacts with Holocaust
survivors, etc. -- a state commissioner will be designated.’ 209
Unfortunately, Hungary did not hold this promise. While the
Washington Conference made some countries decide to attack the
issues surrounding Nazi-looted art, the situation in Hungary is quite
the opposite. 210
Several times, Hungary demanded restitution of cultural property
from other countries, and from Russia in particular. Hungary even
founded a committee which had the task to secure restitution of
property from other countries to Hungary. 211

209 Bindenagel (n 2) 273.
210 Regina Mönch, ‘Beutekunst. Kunst unter vorbehalt’ Frankfurter Allgemeine Zeitung
(Frankfurt am Main, 15 December 2008)
<http://www.faz.net/artikel/C30997/beutekunst-kunst-unter-vorbehalt30132714.html> accessed 1 December 2011. See also Agnes Peresztegi,
‘Restitution or Renationalization: The Herzog and Hatvany Cases in
Hungary’(Symposium Taking Responsibility -- Nazi-looted Art -- a challenge for
libraries, archives, and museums, Berlin, 11-12 December 2008)
<http://www.comartrecovery.org/sites/default/files/docs/events/BERLIN_P
APER_FEB2009.pdf> accessed 1 December 2011.
211 Peresztegi (n 210) 1-2.
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However, Hungary is not willing to return these, or any other objects
in possession of the Hungarian government to their original owners.
A painful but good example of this situation is the case of the Herzog
family. 212 This Jewish family possessed one of the two largest Jewish
art collections in Hungary, which comprised of paintings from the
hand of several ‘old masters’, antique furniture from the Renaissance,
carpets and sculptures. The collection consisted of approximately
2500 objects and contained works of El Greco, Lucas Cranach,
Zurbaran, Renoir and Monet. Before the alliance with Germany,
Hungary already had legislation which discriminated the Jews, called
‘the Jewish Acts’. One of these acts forced Jews to labour in the
Hungarian army. Andras Herzog was one of the Jews who was sent
away and he died along with his fellow forced labour serviceman at
the Russian front. In April 1944, a decree was filed which obligated
all Jewish citizens, including the Herzog family, to declare all their
luxury items, like their works of art. These items were al categorised
and confiscated. Elizabeth Herzog, who was the sister of Andras,
managed to flee the country and move to the United States. When
Hungary reopened its borders in 1989, she and her children started an
investigation into the current location of their collection and initiated
negotiations with the Hungarian government. Before Elizabeth
Herzog passed away, she succeeded in bringing back 7 paintings of
their collection, all from crated by unknown artists. The masterpieces
stayed where they were: in the Hungarian Museum for Fine Arts and
in the National Gallery. The daughter of Elizabeth Herzog, Martha
Nierenberg has continued her mother’s fight but thus far without any
success.
Even though the Minister of Education and Culture decided to
found a committee of experts in 1996, which carried out research into
the Herzog collection and which labelled twenty works as the
property of the heirs of the Herzog family, the government refused a
settlement. Eventually, Mrs. Nierenberg filed a claim before the
Hungarian courts in 1999. The verdict was issued in 2008 and it was
held that restitution was not an option.
This is not an exceptional case, in other cases the Hungarian
government is just as reluctant against restitution and court
proceedings prove to be no solution. 213
It can therefore be said that there is no (renewed) policy on
restoration and/or restitution in Hungary. This asks for a
fundamental change in attitude of the Hungarian government along
with a change of the current legislation. The question is if this will
ever happen, and if so, when this will happen.
212 ibid 2-3.
213 Peresztegi (n 210) 3-6.
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G. LUXEMBOURG

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

Thus far Luxembourg has not enacted legislation to govern
restoration measures.
2. Does Luxembourg have a policy on the restitution of
stolen cultural property?
In contrast to her neighbouring countries, Luxembourg has not yet
started to develop a new policy on restoration (either being financial
compensation, restitution or both) regarding Nazi spoliated (cultural)
property. For a long time it was not deemed necessary to carry out
research into the World War II and more specifically into the matter
of spoliation, compensation, and restitution of cultural property
stolen from victims of the persecution of the Jews. Only one civil
servant was responsible for the (individual) assessment of possible
requests and/or claims. 214
In 2001 new developments occurred when the Mattéoli
commission published her report in France (see: questionnaire
France) and ambassador Ben Fayot introduced a Bill in the Chambre
des Députés on the 21th of January 2001. 215 Fayot deemed it
necessary to set up a Luxembourg version of this French
commission, a view that was shared by the parties of the Chambre
des Députés. However, the Government and the parliamentary
majority did not find special legislation to install such a commission
necessary. Instead, on the 15th of November 2001, the government
announced its decision to set up ‘une Commission spéciale pour
214 Document parlementaire N° 4771/1: Prise de position du Gouvernement du 15
novembre 2001, 3.
215 Comptes rendus des séances publiques de la Chambre des Députés, 2000-2001,
1125-1131. Proposition de loi Nº 4744 portant création d’une commission
d’étude sur la spoliation des Juifs du Grand-Duché de Luxembourg durant
l’occupation nazie.
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l’étude des spoliations des biens juifs au Luxembourg pendant les
années de guerre 1940-1945’. 216 This commission published its first
progression report in 2004 217 and published the final report of its
findings 218 in August 2009. 219
Up until now, the government of Luxembourg has not given an
official response to this report. 220 Considering the conclusions and
recommendations of the report, there is a small chance the
government will decide towards a new policy on restoration:
‘Arrivés au terme des recherches nous pouvons affirmer que nous n’avons pas
constaté de discriminations dans les restitutions et indemnisations et en
conséquence il n’y a pas lieu de procéder à la réouverture des dossiers de
dédommagement pour réparer d’éventuelles injustices.’ 221
This is also the case for a special policy on restoration measures to
compensate cultural property.
There is not much information on the spoliation of cultural
objects in Luxembourg during the Second World War. It is suspected
that this only happened on a relatively small scale. 222 Existing sources
of information do not give any indications for the presence of a
department (Haubtarbeitsgruppe) of the Einstzstab Reichsleiter
Rosenberg, as was the case in the Netherlands, France and
Belgium. 223 A systematic and organised investigation and spoliation
216 Document parlementaire N° 4771/1: Prise de position du Gouvernement du 15
novembre 2001.
217 Commission spéciale pour l’étude des spoliations des biens juifs au Luxembourg
pendant les années de guerre 1949-1945, La spoliation des biens juifs au Luxembourg
1940-1945, Rapport intermediare (15 July 2007)
<http://www.gouvernement.lu/salle_presse/communiques/2007/07/27spoliati
on/Spoliation.pdf> accessed 1 December 2011.
218 Commission spéciale pour l’étude des spoliations des biens juifs au Luxembourg
pendant les années de guerre 1940-1945, La spoliation des biens juifs au Luxembourg
1940-1945, Rapport final (19 June 2009)
<http://www.gouvernement.lu/salle_presse/communiques/2009/07-juillet/06biens-juifs/rapport_final.pdf> accessed 1 December 2011.
219 Taking into account the very limited available literature on this subject, the
findings of the Luxembourg research committee have been used as the main
source of information on which this questionnaire is based. See generally on
research into the Jewish Society in Luxembourg during the Second World War
Paul Cerf, L’étoile Juive au Luxembourg (RTL: Luxembourg 1986) and Paul Cerf,
Longtemps J’aurai Mémoire. Documents et témoignages sur les Juifs du Grand-Duché de
Luxembourg durant la seconde guerre mondiale (RTL: Luxembourg 1974).
220 The existence of an official response has been lastly checked on 1 December
2011 at <http://www.gouvernement.lu/salle_presse/communiques/>.
221 Commission spéciale (n 217) 110-111.
222 Email from Paul Dostert (Director of Centre de Documentation et de
Recherche sur la Résistance) to author (14 May 2009).
223 The report of the Commission does not contain an indication to this end,
Commission spéciale (n 217) 9-85. See also J. Petropoulos, Art as politics in the
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of cultural property as carried out by the different
Haubtarbeitsgruppen and other German organizations, seems not to
have taken place in Luxembourg. One indication hereof is that the
‘livres de achat’ of the Musée national d’histoire et d’art do not show
any losses as a consequence of the German occupation, 224 and
neither does the administration of the Bibliothèque Nationale of
Luxembourg. 225
As far as there was spoliation of cultural assets, it mainly took
place in the houses of the members of the fled Grand Ducal family of
Luxembourg and the houses of members of the banished
government.
The seizure of cultural property belonging to the Jewish society
concerned mostly individual Jewish owners. After the cultural objects
were seized, they were sold to Germans appointed by the
Gauleiter. 226 Based on declarations made after the war, a list has been
made on which approximately 40 paintings were registered that
formally belonged to Jewish owners. The majority of these paintings
were created by painter Guido Oppenheim, who has been deported
to Auschwitz at an age of 82. Several of these paintings belonged to
Hermann Kantorowicz. Kantorowicz left Luxembourg on 10 May
1940. After the war he declared that several paintings were stolen
from him: a painting of Max Liebermann, one of Karl Smidt-Rottluff,
one of Max Beckmann, one Carl Spitzweg and a Dutch painting
(Alter Holländer). 227 All these 40 paintings have not been recuperated
after the war, and no trace of these paintings can be found in the
relevant German documents which are located in the Archives
nationales or in the Musée national d’histoire et d’art. 228 Therefore
their whereabouts remain unknown.

224

225
226
227

228

Third Reich (University of North Carolina Press at Chapel Hill: Chapel Hill 1996)
180-190.
A list with all sale transactions in the period between 1940-1945 are accessible
through the internet:
<http://www.mnha.public.lu/actualite/autres/index.html>
accessed
1
December 2011.
Paul Dostert, ‘Country report on Luxemburg’ (1996) 2 Spoils of War
International Newsletter
< http://spoils.libfl.ru/spoils/eng/spoils2.html> accessed 1 December 2011.
Commission spéciale (n 217) 78.
ibid 77. Kantorowitcz left his house on 10 May 1940 because the (soldiers of
the) Wehrmacht occupied his house that evening. It is very likely that these
soldiers have stolen his paintings. Up until this day, the heirs of Kantorowitcz
have been looking for these paintings.
Dostert (n 228). There does not exist much documentation on the Luxembourg
recuperation operation after WWII, partly due to an after the war fire in the
relevant archives. According to Paul Dostert, who lead the Luxembourg research
commission, the Luxemburg recuperation organisation (OREL) was active at
least in 1945 and 1946 in Germany and Austria, looking for economic goods that
had been taken from Luxembourg. The research committee found only one file
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As already indicated above, it seems highly unlikely that the
Luxembourg government will start a policy on restitution of cultural
assets. For instance, it doesn’t seem probable that the 40 stolen
paintings on the list have found there way back into Luxembourg
cultural institutes. During the course of the investigation also, no
information was found indicating that a systematic provenance
research aimed to identify Nazi-stolen art in publicly or state-owned
Luxembourg collections has taken place. Whether or not this will
happen is uncertain: as said, up until now no government reaction has
been issued on the final report of the research commission.

in which the OREL recuperated and restituted a painting belonging to a Jewish
family.
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H. NORWAY

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. Norway did not enact special legislation to govern the Norwegian
policy on restoration. The rules on the policy are laid down in a
White Paper (no. 82) and the execution of this paper was governed by
the existing Norwegian legislation. 229 This White Paper was adopted
on March 11th 1999 by all political parties in Parliament. 230
b.

Not applicable.
2. Does Norway have a policy on the restitution of stolen
cultural property?

The policy based on White Paper no. 82 comprised of individual and
collective financial compensation and did not contain a possibility to
restitute (cultural) assets. Moreover, the policy on financial
compensation did not specifically address cultural property but the loss

229 White Papers are either proposals or reports to the Storting (the unicameral
parliament of Norway). Proposals are used when the Government asks the
Storting to make a decision that is not related to a law, this could be
propositions related to the state budget or other propositions for decisions.
Reports are used when the Government wants to present issues for the Storting
without proposing a decision. Reports to the Storting are often written in the
form of a report of work done in a specific area, or a discussion of future
politics. The reports, and the processing in the Storting, often form the basis of
a proposition. This particular White Paper was a report on the issue of economic
liquidation of Jews in Norway.
230 Ministry of Justice and the Police of Norway, Historical and moral settlement for the
treatment in Norway of the economic liquidation of the Jewish minority during World War II
(White Paper No. 82 to the Storting (1997-98)) (1 May 1998)
<http://www.regjeringen.no/en/dep/jd/Documents-andpublications/Reports-to-the-Storting-White-Papers.html?id=493> accessed 1
December 2011.
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of property in general. This may have contained cultural property in
some cases, but this was not the specific aim of the policy. This
isprobably caused by the events in Norway during and after the
Second World War. Most seized property was registered and
auctioned by the Nazis. This was different when it was property with
a significant value, like paintings. These disappeared in the higher
Nazi echelons and most of these assets have never been found back.
Valuable assets which were successfully recuperated after the Second
Wold War were auctioned or otherwise disposed of and are no longer
in possession of the Norwegian government. Therefore, the
Norwegian government deemed it not necessary to create a
restitution policy.
A more detailed description of the history of Norway during the
Second World War, and the way this has affected the absence of a
restitution policy, will be set out hereafter. Norway was invaded by
Germany on 9 April 1940. 231 The German leaders situated in Norway
worked closely with Vidkun Quisling, founder of the Norwegian Nazi
Party “Nasjonal Samling” , who was elected Minister President on the
1st February 1942 and had a great influence on the process of
liquidation of the Jewish community. 232 The seizure of Jewish
property started as early as 10 May 1940. In early November 1942,
the Liquidation Board for Confiscated Jewish Property was
established. The Liquidation Board was in charge of the economic
liquidation of all Jewish property formerly belonging to Norwegian
Jews. Valuable items as gold, silver jewellery and watches were
exempted from liquidation and were to be handed over to the
German security police. 233 Every property that was to be liquidated
had to be registered and then was sold, mostly at public auctions. The
profit of this property was put in a ‘common fund for Jewish assets’
that financed the Board and its actions. However, not all property
was sold and registered. As mentioned above, some valuable items
had to be handed over to the German security police. Other items,
like cloth fabrics were used for the soldiers or for the Nazi Party’s
welfare organizations. 234 Most items of high value, such as paintings,
231 See for a comprehensive analysis and description Michael Tamelander and
Niklas Zetterling, Den nionde April: Nazitysklands invasion av Norge 1940 (Historiska
Media: Lund 2004).
232 Else M. Barth, A Nazi Interior, Quisling's Hidden Philosophy (Peter Lang, Frankfurt
am Mein 2003).
233 Berit Reisel and Bjarte Bruland, The Reisel/Bruland report on the confiscation
of Jewish property in Norway during the War’ in Ministry of Justice and Police
of Norway, Report on Confiscation of Jewish Assets in Norway during World War II
(NOU
1997:
22)
<http://www.regjeringen.no/en/dep/jd/dok/nouer/1997/nou-199722.html?id =141043> accessed 1 December 2011 7.
234 ibid 20.
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were held outside the registration too, their purpose being to serve
the social interest of the Nazis. 235As to the confiscation and looting
of cultural goods, there is no evidence that the confiscation of
property in Norway was particularly aimed at confiscating items of
cultural or artistic value. There has been evidence that the Einsatzstab
Reichsleiter Rosenberg sent a special mission to Norway in 1944 236,
but there is no information about the number of cultural goods that
they confiscated, nor on the recuperation of these items.
After the war, the so-called Reparations Office used both the
archives of the Liquidation Board and the claims registered after the
war for its task to return property that had been traced to the rightful
owners or for providing financial compensation for objects that had
disappeared. 237 Some of the items that were excluded from the
register because of their high value, such as paintings, were traced but
many others were lost. 238 Most of the traced items were auctioned
because the lawful owners did not come forward:
‘The fact that so many original owners, especially Jews, had lost their lives,
also explained why there was so much moveable property for which the
owners could not be found.
When it was no longer possible to expect that the owners would come
forward, the value of much of the valuable moveable property was realized.
Most of it was auctioned off. When special interests were involved, moveable
property was sold in other ways. The National Gallery was allowed to take
over some of the paintings, pianos were preferably sold to hospitals, old
people’s homes, professional musicians, etc.’ 239
The second wave of renewed government activity in this area took
place between 1996 and 2000. It has been argued that the press
attention for an article on the liquidation of Jewish property in
Norway during the war, written by Bjorn Westlie and published in the
Norwegian business daily ‘Dagens Naeringsliv’ on May 27th 1995 was
the starting point of the renewed debate in Norwegian politics. 240
On March 29th 1996 an Official Committee was formed by the
Norwegian Ministery of Justice. This Committee had the task to
investigate the fate of Jewish property during and after the Second
World War. During the investigations the Committee split into two
235 ibid 83.
236 International Military Tribunal, Order 6th June 1944 signed by G. Utikal,
Document 159-PS, Exhibit USA 380, Vol. III, 199.
237 Reisel and Bruland (n 233) 37.
238 ibid 82.
239 Report No. 60 to the Storting 1952, page 13, column 2.
240 cf Annex 20 to the Minority’s Report, Office Rules of the Office for War
Damage of 31 August 1945. See Reisel and Bruland (n 233).

159

Appendix III

groups, a majority group of five members and a minority group of
two members. 241 This split resulted into two different reports that
were published and delivered to the Minister of Justice on the 23rd of
June 1997. 242
The Ministry of Justice decided to follow the findings of the
minority report and drafted a White Paper that was send to
Parliament on 22 June 1997. 243 This White Paper concluded that the
Norwegian Government had to apologize to the Norwegian Jewry in
addition to a payment of 450 million NOK in reparations, of which
250 million NOK were meant for collective reparations (to Jewish
organisations etc.) and 200 million NOK (approximately 24,86
million Euros) for individual reparations. 244 As stated under 1, the
White Paper was adopted by Parliament on 11 March 1999 and the
process of individual and collective compensation formally ended on
17 December 2000 by means of a memorial ceremony in Oslo. 245
Note: In Norway there is no restitution policy on cultural
assets. Therefore, the following answers to the questions of
questionnaire only concern the financial compensation policy.
3. Publicity of the policy?
The English version of report of the Committee and the White Paper
no. 82, were accessible through the internet until the summer of
2009. Unfortunately, this webpage does no longer exist. The White
Paper is still accessible through the website of the Ministry of Justice
and Policy at: http://www.regjeringen.no/en/dep/jd.html?id=463
and the committee report has been published in print. 246

241 Bjarte Bruland, ‘The Restitution of Jewish property in Norway
<http://www1.yadvashem.org/about_yad/departments/institute/pdf/3.pdf>
accessed 1 December 2011.
242 Ministry of Justice and the Police of Norway, Report on Confiscation of Jewish Assets
in Norway during World War II (NOU 1997: 22)
<http://www.regjeringen.no/en/dep/jd/dok/nouer/1997/nou-199722.html?id=141043> accessed 1 December 2011, which included the so-called
Minority Report written by Reisel and Bruland (n 233).
243 Reisel and Bruland (n 233) 8.
244 White Paper No. 82 to the Storting (n 230).
245 Reisel and Bruland (n 233) report at 37 and cf Annex 20 to the Minority’s
Report, Office Rules of the Office for War Damage of 31 August 1945.
246 See <http://www.antiqbook.co.uk/boox/john/46427.shtml> accessed 1
December 2011.
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4. How is the necessary research executed or facilitated?
Because the Norwegian restitution policy consisted of in awarding
fixed sums, no research has been done into the current location of
stolen property. Possible claimants could make themselves known
with the Ministry of Justice. The only facilitation of research was the
Minority report of the Committee. This committee drew up a list of
the Jews who were deported or fled from Norway between 1941 and
1942. The list contains 2 173 names and, as the White Paper states,
this list was ‘expected to be useful in finding the people who may be
entitled to the settlement.’ 247
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
The restoration policy in Norway was only aimed at financial
compensation (see also: 2.) The Norwegian government never created
a policy on restitution. For that reason, no further research was
necessary.
6. Is there an independent committee or establishment?
The request for compensation could be qualified as a request for an
individual decision according to section 2 of the ‘Public
Administration Act’ and had to be filed with the Norwegian Minister
of Justice who then needed to assess the claim. No independent
committee or establishment existed.
7. Is there a policy on non-restituted objects?
There is no policy on non-restituted objects. The Norwegian
government only awarded financial compensation (also see: 2.).
8. Termination of the policy?
The Norwegian ‘policy’ on restoration and compensation ended on
the 17th of December 2000 (also see: 2.).

247 White Paper No. 82 to the Storting (n 230).
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B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

Claims had to be filed with the Ministry of Justice and Police. The
standard individual compensation was NOK 200 000 if the applicant
fulfilled the following criteria:
 The application for compensation was bound to a time limit of
six months after the announcement of the compensation in
(inter)national press. 248
 The person had to be born before 1942 and had to have
suffered in Norway from the anti-Jewish measures. This
includes foreign nationals, stateless Jews, and Jewish refugees
from other countries, provided that they were (temporarily)
staying in Norway during the war and were a victim of the antiJewish measures in Norway. 249
 The payment was limited to a standard sum of NOK 200 000
and this was also the maximum limit per person: no one was
entitled to receive more than this amount.
 Spouses and direct heirs were eligible to receive compensation
subject to the provisions of the Norwegian Inheritance Act.
With regard to the review of applications White Paper no. 82 states
the following:
‘The application should include name (and any previous names), address,
date of birth, period of stay in Norway and address during the stay in
Norway. Applications on behalf of deceased persons should contain an
explanation of the relationship with the deceased and this should as far as
possible be documented. The existence of any other heirs should also be
indicated.
However, the special nature of the case means that documentation may
be difficult to obtain, for example there may be a lack of written documents
and information may be unreliable. This must be taken into consideration
when the cases are being dealt with and when decisions must be based on
248 White Paper No. 82 to the Storting (n 230). The announcement to the
(inter)national press also entailed informing all members of the Jewish
communities - in collaboration with the Jewish communities - for whom this
was deemed relevant. The Ministry assumed that the Jewish communities in
Norway will inform their sister organizations in Sweden and other relevant
countries. The World Jewish Congress/World Jewish Restitution Organization
has also been notified.
249 White Paper No. 82 to the Storting (n 230).
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information that cannot be documented. It is further assumed that the Jewish
communities in Norway on request will assist with the clarification of
questions of identity in this work. The Skarpnes Committee went through
the material in the National Archives and a new review is not planned.’ 250
10. How is the value of the property assessed, by the
historical or current monetary value?
Because the Norwegian government awarded fixed (standard)
amounts, research into the value of stolen objects was not necessary.
11. Publicity of the factual policy?
Also see: 3. Only general information, like the report of the
Committee and the White Paper have been published. There is no
information available on individual compensation awarded based on
the White Paper.
12. Legal protection for claimants?
When the claimant did not agree with the decision made by the
Ministry of Justice, he could appeal according to the Public
Administration Act. However, because of the special nature of these
requests, the ‘Storting’s Compensation Committee’ would then assess
the claim instead of the normal Appeal Committee. 251

250 White Paper No. 82 to the Storting (n 230).
251 ibid.
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I. POLAND

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

Poland has not enacted legislation to address restoration matters in
general, nor any legislation governing the restoration of cultural
property specifically.
2. Does Poland have a policy on the restitution of stolen
cultural property?
Despite continuing reprobation from the international society, 252
ongoing negotiations with organisations that protect the interest of
Holocaust victim 253 and recent pledges from the Polish
government, 254 Poland has as of yet not taken policy measures
addressing the issue of any kind of property stolen in the period
between 1939 and 1956. Thus, Poland also does not have a policy on
stolen cultural property.
Restitution, restytucja, remains a delicate issue in Polish national
politics of the post-Communist era. During the Second World War,
252 U.S. Congress, H.R.2601, Foreign relations Authorization Act, Sec. 1428.
‘Legislation requiring the fair, comprehensive, and nondiscriminatory restitution
of private property confiscated in Poland’
<http://www.claimscon.org/?url=news/Poland> accessed 1 December 2011;
Howard Reich, ‘Nation draws fire over art looted in war’ Chicago Tribune
(Chicago, 17 July 2002) <http://www.chicagotribune.com/features/chi020717mac-story,0,5656780.story> accessed 1 December 2011 and ‘U.S. State
Department Envoy Pressing Holocaust-Era Property Compensation in Eastern
Europe’(10 July 2008)
<http://www.claimscon.org/index.asp?url=news/kennedy_071008> accessed 1
December 2011.
253 ‘Negotiations. Claims Conference Meets Polish Prime Minister, Pressing for
Restitution Law’,
<http://www.claimscon.org/index.asp?url=negotiations/poland_pm> accessed
1 December 2011.
254 Jerusalem Post, ‘Poland wants Holocaust property restitution law by end of
year’, Jerusalem Post (Jerusalem, 30 March 2008).
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Poland suffered many material and immaterial losses, on average
even more so than other European countries. During the Soviet
regime that followed and which led to widespread nationalisation of
property and far reaching collectivist policy, there was no room for
restitution, neither to the Jewish community or to the ethnic Poles. 255
In 1960, by way of exception, a Decree was issued which provided
for payment of a symbolic amount of compensation to Holocaust
victims who had afterwards become American citizens, of a total
amount of 60 million American Dollars, but this did not cover the
actual material losses suffered. 256
After the fall of the Iron Curtain in 1989 when Communist
regime was replaced by the government of Lech Walesa, economic
life needed to be privatised. From the 1990s onwards, active
privatising, reprywatyzacja, of land and economy was executed and due
to this new political climate a renewed call for restitution became
gained some ground. However, the potentially overwhelming
amount of claims from that period, the fragile state the Polish
economy was still in and the legal complications caused by old
Communist laws made it hard to find actual political support for a
national restitution policy.
There have been several attempts to enact formal legislation to
address restoration but up until now, no legislation has passed
Parliament. 257 It seemed that there was a breakthrough on the 7th
March 2001 when the Sejm, the Polish Parliament accepted a draft
which would provide for restitution of 50% of the stolen property of
claimants or a financial compensation of 50% of the value of the lost
assets. 258 The act had as main conditions that claimants currently had
to be Polish citizens, had to be able to prove that they were the
(original) owner of the asset and furthermore had to prove that they
where Polish nationals both at the time the property was stolen and
on the 31th December 1999. 259 Particularly this last condition was
255 Michael C. Steinlauf, ‘Poland’ in David Wyman and Charles Rosensveig (eds),
The World Reacts to the Holocaust (John Hopkins University Press: Baltimore 1996)
100-156.
256 Marek Chodakiewicz and Dan Currell, ‘Restytucja: The problems of property
restitution in Poland (1939-2001)’, in Marek Jan Chodakiewicz, John
Radzilowski and Dariusz Tolczyk, Polands Transformation: A Work in Progress
(Leopolis: Charlottesville 2003).
257 Chodakiewicz and Currell (n 256) 7-10.
258 The Sejm Chronicle No 155 (459) IIIrd term, March 7 - 13, 2001.

259 ‘Constitutional watch: A country by country updateon constitutional politics in
Eastern Europe and the ex-USSR’(2001) 10 (2/3) East European Constitutional
Law Review
<http://www3.law.nyu.edu/eecr/vol10num2_3/constitutionwatch/poland.html
> accessed 1 December 2011.
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subject to a lot of (international) criticism, practically excluding
themajority of Jewish claimants who had fled Poland in the past but
still had legitimate claims. Not only did Jewish Poles flee the country
after the end of the Second World War, but also during the
Communist era due to the harshness of circumstances. Moreover, in
1968 after a severe political crisis, many of the Jews still living in
Poland were forced to leave the country. The Polish Senate tried to
make the draft legislation more flexible by only demanding that the
claimants had to prove Polish nationality at the time that the property
was stolen but this version did not pass the Sejm. Two weeks later the
whole bill became defective after a veto of Kwasniewski who was the
president at that time and had the authority to do so based on Article
122.5 of the Polish Constitution. 260 He stated that the act was
discriminating because of the condition of Polish nationality and that
the potential financial burden as a consequence of such legislation
would be too heavy to bear for the Polish State. 261
A noted exception to this lack of policy in post-Communist
Poland has been the governmental response to claims from citizens
who had lived East of the Bug River (which is no longer part of
Polish territory). Directly after the invasion of the Red Army in 1944
this land was divided between Belarus, Ukraine and Lithuania. The
80.000 citizens who had to leave their lands and houses were, despite
legislation from 1946 addressing this matter, hindered in the awarding
of their claims. After a case was filed with the European Court of
Human Rights the Polish government arranged a new settlement for
this group. 262 However, the compensation was very limited because
only 20% of the current market value was awarded. Another case has
been filed with the European Court of Human Rights in February
2005 which, contrary to the Bug River claims, specifically concerns
the restitution of Nazi-looted property which was originally owned by
a Polish Jewish family. The claimant in this case wants to demonstrate
that, after exhausting all legal remedies in Poland, Poland thus far
remains negligent for not having a restitution policy and is therefore
in violation of article 1 of the first protocol of the European
Convention of Human Rights. 263 Thus far there has been no verdict
of the Court.

260 The Sejm Chronicle No 164 (468) IIIrd term May 23 - 29, 2001.
261 Newsroom of the BBC World Service, ‘Polish Compensation law Vetoed’BBC
News Europe ( 22 March 2001)
<http://news.bbc.co.uk/2/hi/europe/1235630.stm> accessed 1 December
2011.
262 ECHR 28.9.2005, Broniowski v. Poland, App.no. 31443/96 (friendly settlement).
263 Henryk Pikielny and others v. Poland, App.no. 3524/05
<www.polishrestitution.com> accessed 1 December 2011.
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In contrast to matters of stolen privately owned property, Poland has
actively taken measures to reclaim national cultural property which
was lost during the Second World War. In 1991, a new list of lost
Polish cultural property was drafted by the Polish Ministry of
Culture. 264 Polish diplomats and ambassadors have succeeded in
retrieving several valuable artistic objects e.g. from Germany and the
United States. 265

264 See <http://www.msz.gov.pl/War,losses,17874.html> accessed 1 December
2011.
265 See <http://www.msz.gov.pl/Returned,works,of,art,27632.html> accessed 1
December 2011.
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J. RUSSIA

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. On the 15th of April 1998, Russia enacted the ‘Federal Law on
Cultural Valuables Displaced to the USSR as a Result of the Second World
War and Located on the Territory of the Russian Federation’. Since its
enactment, the act has been amended two times. 266
b. The act is exhaustive in the sense that it contains both procedural
and substantive rules. For more information on the distinctive nature
of this act see: 2.
2. Does Russia have a policy on the restitution of stolen
cultural property?
The Russian federal act explicitly addresses the problems surrounding
restitution of cultural property which was stolen during the Second
World War and which is now located on Russian territory. The
preamble of the act sets out some general aims which reveal the
distinctive nature of the act:
– to protect said (cultural) valuables from seizure and to prevent
their illegal export beyond the borders of the Russian Federation
as well as their unlawful transfer to whomsoever;

266 For the authentic act (in Russian) see <http://www.libfl.ru/restitution/indexeng.html> accessed 1 December 2011, under heading 2. Law. This research
which contains a thorough analysis of the act is based on the English version,
translated by Konstantin Akinsha and Patricia Kennedy Grimsted, which can be
found at: http://www.commartrecovery.org/docs/russianlawspkgka.pdf(2010)
17, no 2 International Journal of Cultural Property (a collection of articles based
on the proceedings of a Workshop at the Harvard Law School, February 8–9,
2008) 413-426. For a detailed description of the legislative history of the Russian
restitution act see Patrica Kennedy Grimsted, Trophies of War and Empire. The
Archival Heritage of Ukraine, World War II, and the International Politics of Restitution
(Harvard University Press: Cambridge MA 2001) 389-405.

169

Appendix III

– to establish the necessary legal bases for the treatment of said
cultural valuables as partial compensation for the damage caused
to cultural property of the Russian Federation as a result of the
plunder and destruction of its cultural valuables by Germany and
its military allies during the Second World War;
– to protect the interests of the Russian Federation in the
settlement of disputed issues with foreign States concerning said
cultural valuables through consistent compliance with the
principle of reciprocity;
Considering these aims, the distinctiveness of the act lays in the fact
that the act has as main target to label these cultural valuables as
being compensation for the damage caused to cultural property of the Russian
Federation as a result of the plunder and destruction of its cultural
valuables by Germany and its military allies during the Second World
War.
Article 4 of the act sets out several definitions which further
shape the distinctiveness of the act. The act gives a broad definition
of the notion ‘cultural valuables’. This definition includes property of a
religious or secular nature that is of historical, artistic, scientific or any
other cultural importance. The law furthermore explicitly mentions
works of art, books, manuscripts, incunabula, archival materials,
components and fragments of architectural, historical, and artistic
monuments, as well as those of monumental art as such.
Another more important definition in Article 4 concerns socalled ‘displaced cultural valuables’, which are any cultural valuables
moved in the implementation of compensatory restitution from the territories
of Germany and its former military allies – Bulgaria, Hungary, Italy,
Romania, and Finland – to the territory of the USSR, pursuant to
orders of the Soviet Army military command, the Soviet Military
Administration in Germany or instructions of other competent
agencies of the USSR, and which are currently located on the territory
of the Russian Federation. This definition in joint reading with
Article 6 of the act further clarifies the aims mentioned in the
preamble of the law: cultural assets, seized in the territories of
Germany and its allies pursuant to orders of the Soviet Army military
command or other competent government agencies of the USSR that
are now located on the territory of the Federation are considered to
be owned by the Russian Federation.
The act is indeed specifically aimed at stolen cultural property,
but not with the aim of restituting these assets to private individuals
who lost their valuables as a consequence of the Nazi regime in the
period between 1933 and 1945. As far as the act is aimed at
compensation, it is aimed at compensation for the Russian Federation
as a whole. Up until this day, Russia takes the view that the cultural
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assets which were seized pursuant to orders of the Soviet Army
should be considered as compensation for the damage and losses
suffered as a consequence of the Second World War. According to
Russia, the ownership of the so-called ‘trophy-art’ has been
transferred automatically to the Russian Republic, which is also the
standpoint codified in the 1998 act.
Two more important notions are defined in Article 4. These are the
notions of so-called ‘(property of) interested and former enemy states’.
According to the act, these former enemy states are Germany and
allied states, Bulgaria, Hungary, Italy, Romania, and Finland.
Interested States can be any State, with the exception of the Russian
Federation, Belarus, Latvia, Lithuania, Moldova, Ukraine and Estonia,
whose territory was occupied in full or in part by the troops of
former enemy States. This distinction is of important throughout the
whole act and especially regarding the little opening the law has
regarding the possibility of restitution.
In Article 7 and 8 of the act exceptions are formulated to the core
rule on ownership of the Russian Federation of so-called displaced
cultural valuables. Article 7 has a special regime for the non-interested
states of Belarus, Latvia, Lithuania, Moldova, Ukraine and Estonia.
An extensive elaboration on the special regime for these states falls
out of the scope of this research. In short: if there are cultural
valuables formerly owned by those former Soviet countries among
the displaced cultural valuables and these constituted the national
heritage of these countries, the rule of ownership of the Russian
Federation does not affect their right of ownership. Cultural valuables
can be returned to these former Soviet countries. The exceptions
provided for in Article 8 are most relevant for this research. That
article makes restitution to interested states possible, though only in a
limited number of cases and under strict conditions. 267 For a more
detailed outline of these conditions, see: 9.
The Russian act only addresses the restitution of the cultural assets
and does not mention financial compensation.
3. Publicity of the policy?
The website of the Russian Ministry of Culture and Mass
Communications contains a file with the official Russian texts of the
original law and amendments and composite Russian texts:
http://lostart.ru/upload/file/datanormdocs/ros_norm_doc_45.rtf.
Up until now no English version of the website has been found.
Furthermore, Article 16 (2) of the federal law specifies that the Federal
267 Akinsha and Kennedy Grimstedt (n 266).
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agency of executive power in the sphere of culture, art and cinematography is in
charge of the compilation of an electronic database containing all
displaced cultural valuables and of publication of information on
them. Up until now, however, there is no such database compiled.
4. How is the necessary research executed or facilitated?
Considering the nature of the act, the facilitation of provenance
research and research into the current location of former owners and
their heirs is very unlikely. The electronic database as mentioned
under 3 could however serve as facilitation when open for
consultation by the public, but this database is not constructed (yet).
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
In the act of 1998, Article 18 (2) makes a distinction between two
categories of cultural valuables. Cultural valuables which have
especially important historical, artistic, scientific or cultural value can
only be restituted on the basis of a Federal law. A draft of the Federal
law on the restitution of displaced cultural valuables shall be
submitted to the State Duma of the Federal Assembly of the Russian
Federation upon agreement with the agency of state power of the
Subject of the Russian Federation on whose territory the regional
cultural institution responsible for the operative management of this
valuable is located. Restitution of cultural valuables without such
character and significance can be restituted on the basis of a Decree
issued by the Government of the Russian Federation. 268 The export
of cultural valuables which have been claimed can only succeed with
adoption of the appropriate Federal law or Decree.
6. Is there an independent committee or establishment?
There exists no independent committee or establishment. According
to Article 16 of the restitution law, Russia has a Federal agency of
executive power in the sphere of culture, art and cinematography entrusted with
preparation of decisions on questions related to the right of
ownership. Apart from being involved in restitution issues, the
Federal agency is responsible for the preservation of so called
‘displaced cultural valuables’. All requests concerning restitution are
reviewed by this agency. The Federal agency is presided by the
268 See Article 18 (2).
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Russian Minister of Culture and Mass Media and therefore not
independent. 269
Article 6 also states that an Interagency Council on Questions of
Cultural Valuables Displaced as a Result of the Second World War shall be
created as a collegial advisory body. During the course of this
research it has not become clear what role this body exactly has, but
as the law stipulates that the head of the Federal Agency is also chair of
this Interagency Council, the latter is also no independent body.
Furthermore, according to Article 16 section 3 any decision made
by the Federal agency can either be revoked or suspended by the
government.
7. Is there a policy on non-restituted objects?
The Articles 9 section 3 and 10 section 3 of the Russian restitution
act address the issue of non-restituted cultural assets. There are two
different regimes, one that relates to cultural valuables coming from
interested states, the other to valuables coming from former enemy
states.
According to Article 9 section 3, displaced cultural valuables
covered by Article 8 which are not claimed by an interested State in
accordance with the procedure and conditions stipulated by the law,
or by individual physical or legal persons of the interested State, will
be deposiyted in a special fund (registry) of cultural valuables. This fund is
designated for exchange for cultural valuables of the Russian
Federation looted by former enemy States during the Second World
War and located on the territory of the States that have not claimed
their cultural valuables. Provisions about the special fund (registry) of
cultural valuables specified in this Section need approval of the
Government of the Russian Federation according to article 9 section
3. Up until now however these provisions remained unknown to
us. 270
Article 10 section 3 concerns displaced cultural valuables coming
from former enemy states. If a former enemy State or a private
individual or legal person from that state does not claim according to
procedures and conditions stipulated by the Russian law, these
valuables will become federal property.

269 Email from Nout Woudenberg (Dutch Ministry of Foreign Affairs) to author
(24 March 2010).
270 During the course of the research it proved to be impossible to obtain more
information on this subject. Further investigation is necessary in order to retain
insight in this fund.
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8. Termination of the policy?
Article 9 and 10 hold certain conditions related to the possibility of
filing claims with interested states and former enemy states for the
categories of cultural assets mentioned in Article 8. As to interested
states, according to Article 9 section 1:
‘Such a claim for precisely defined cultural valuables may be submitted by the
interested State any time after it becomes aware that those valuables (or this
valuable) are (is) located on the territory of the Russian Federation, however
no later than 18 months after the day of publication by the federal executive
agency authorized by the Government of the Russian Federation to execute
State regulation in the field of protection of cultural valuables, of information
about those valuables (or this valuable), in an information source designated
by the Government of the Russian Federation.’
Interested states should therefore be aware: when information on a
cultural valuable is published by the government, restitution claims
should be filed within 18 months after publication. Article 9 section 2
however stipulates that this does not deprive ‘individual physical and
legal persons of the interested State of the right to seek redress of
their claims in legal proceedings within the period stipulated by (other)
laws of the Russian Federation.’
As to former enemy states, Article 10 sections 1 and 2 contain
the same provisions as Article 9. There is an indefinite possibility to
file claims, but when information on a cultural valuable is made
public by the competent government authorities, the possibility of
filing claims is again limited in time by 18 months after date of
publication of information. If former enemy states do not file a claim
within the deadline, private individuals and legal persons still have the
right to seek redress of their claims in Russian courts within the
period set by laws of the Russian Federation on this point.
Unfortunately, during the course of this research it has not
become clear what the exact period is in which private and legal
persons can seek redress of their claims in Russia. 271

271 In order to address this issue, the general Russian law system should be
examined. This examination however goes beyond the scope of this report.
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B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

As mentioned under 2, the 1998 act can be considered the judicial
expression of the Russian viewpoint that the stolen cultural valuables
as a result of the Nazi regime and her allies are owned by the Russian
Federation. Article 8 of the act contains some general exceptions:
‘1. Cultural valuables of interested States forcibly confiscated and illegally
removed from their territory by former enemy States;
2. Cultural valuables that were the property of religious organizations or
private charitable institutions and that were used exclusively for religious or
charitable purposes and did not serve the interests of militarism and/or
Nazism (or Fascism);
3. Cultural valuables that belonged to individuals who were deprived of these
valuables because of their active struggle against Nazism (or Fascism),
including their participation in national resistance against the occupation
regimes of former enemy States and collaborationist regimes, and/or because
of their race, religion, or national affiliation.’ 272
Article 8 thus indicates three situations which contain an exception to
the main rule of the act which states that stolen cultural property is
owned by the Russian Federation. These are cultural valuables of socalled ‘interested States’ forcibly confiscated and illicitly removed
from their territory by former enemy State, cultural valuables that
were the property of religious organizations or private charitable
institutions or cultural valuables formerly belonging to individuals
who were deprived of these valuables because of their active struggle
against Nazism (or Fascism).To be clear, former enemy states can
only file a claim for restitution for the valuables mentioned in Article
8 sections 2 and 3.
As to the eligibility of the claim, there is one important condition that
applies. Only national government bodies have the possibility to file a
restitution claim to the Russian Federation, unless these are family
heirlooms. Family heirlooms are all family archives, photographs,
letters, decorations and awards and portraits of family members or
their ancestors.
Individuals, religious institutions and private charitable
organisations filing a claim for an object other than a family heirloom
are not eligible based on Article 18 (1). These can only be filed by the
272 Akinsha and Kennedy Grimsted (n 266).
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State in which the individual, group or organisation is based. When
filing the claim, the requesting national government needs to make it
convincing that the objects were plundered and removed
involuntarily during the Second World War by Germany and/or its
military allies. These conditions are not specified in more detail.
What kind of evidence states have to present in order to prove
that one of three exceptions is applicable was not the main object of
this research, but it is clear that even if it can be proved that a claimed
cultural valuable falls under one of the exceptions of Article 8, this
does not necessarily mean that the item will be returned. As discussed
under 5., the Russian act distinguishes between cultural goods which
are unique because of a special cultural, historical or financial value
and other cultural goods. For the restitution of goods falling in the
first category, a Federal Law is necessary, for the others a
governmental Decree. In the event the necessary Federal Law or
governmental Decree is issued, the recipient states are obliged to pay
for costs of ‘identification, expert examination, storage and
restoration’ and transportation to the Russian Federation (Article 18).
As mentioned above and under 6, the procedure is different when a
claim is filed for the restitution of family heirlooms. According to
Article 12, petitions for displaced cultural valuables which are family
heirlooms may be filed with the Federal Agency of executive power in the
sphere of culture, art and cinematography (as mentioned under 6) by duly
authorized representatives of families to whom the valuables
(heirlooms) formerly belonged.
Family heirlooms belonging to families who were active in
militarist or Nazi (fascist) regimes are not eligible for restitution. If a
petition is recognized, the Federal Agency will issue a decision to
transfer the family heirloom that is the object of the claim to the
family to whom it formerly belonged, subject to payment of its value
as well as reimbursement of the costs of its identification, expert
appraisal, storage, restoration, and transfer (transportation etc.). 273

273 Up until today, there are only a few cases in which there was a successful
restitution of cultural valuables to individual victims of the Holocaust. This is no
surprise considering the applicable Holocaust act. A well-known example of
restitution of cultural objects to individuals is that of the De Rothschild family
who, after some payments and lengthy negotiations got back their stolen family
archives. See Charles A. Goldstein, ‘The Russian Position: Trophy Art Belongs
to Russia As Compensation for World War II Cultural Losses’ (2001) 8 Harvard
Law School Symposium Brief.
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10. How is the value of the property assessed, by the
historical or current monetary value?
There is no information on the assessment of the value of the assets.
11. Publicity of the factual policy?
Not applicable.
12. Legal protection for claimants?
The 1998 act does not specifically mention legal protection and/or an
appeal procedure for claimants. It can be assumed that the regular
court proceedings apply.
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K. THE NETHERLANDS

A)

GENERAL ASPECTS OF POLICY
1.

Is there any relevant legislation enacted?

a. In the Netherlands, a renewed policy regarding the restoration of
the past WW II injustices is established. From the 19990s onwards
the Dutch government deployed activities in this regard, initially by
way of establishing five research committees. 274 All relevant areas
such as pensions and benefits, insurance as well as Nazi-stolen art
were subject to investigation. This research has led to a coherent
policy on restoration, mainly based on policy rules and in some areas
supported by decrees.
Part of this policy on restoration is the Dutch restitution policy
on Nazi-stolen art.
b. As stated under a) the Dutch approach on dealing with past
injustices is for the most part laid down in policy rules. As for the
Dutch restitution policy in particular a Decree was issued to establish
the Dutch Restitutions Committee. This decree only contains
procedural rules.

274 Via the website www.rijksoverheid.nl, one can direct to a special file on the Second
World
War
<
http://www.rijksoverheid.nl/onderwerpen/tweede-

wereldoorlog#ref-minfin> accessed 1 December 2011. Under ‘Teruggave
tegoeden Tweede Wereldoorlog’ one can find all governments documents on the
five committees, for example the published research reports and the
recommendations made by the committees. These reports are only available in
the Dutch language. Via the English version of this website
<http://www.government.nl/issues/second-world-war> one can find general
information on the activities of the Dutch government concerning the aftermath
of World War II under ‘Restitution’ and under ‘Documents and publications’ a
brochure is available called ‘World War II and its aftermath in the Netherlands’
which provides an overview of all current activities in the Netherlands in the
context of World War II and its aftermath.

179

Appendix III

2. Does the Netherlands have a policy on the restitution of
stolen cultural property?
As stated under 1a) the Dutch government installed five committees
in order to carry out research into remaining past injustices as a result
of World War II and to make recommendations to the government
on a renewed policy. As to cultural assets the following course of
events took place.
In 1997 the Dutch government ordered a pilot study on the
provenance of the so-called ‘Nederlands(ch) Kunstbezit’
(Netherlands Art Property Collection, hereinafter: NK Collection).
This NK collection, which is part of the Dutch National Art
Collection, consisted at that time of some 4.000 cultural goods that
had been recuperated after WWII and were not or could not be
returned to its original owners. The task of supervising this research
and advising the government was given to an advisory committee
consisting of eight people, which became known as the Ekkart I
Commission, named after its chairman, dr. R.E.O. Ekkart. The results
of the preliminary research led the Ekkart I Commission to advise the
Dutch government to research the provenance of all the works the
NK Collection consisted of. On 20 May 1998 the Dutch State
Secretary for Education, Culture and Science reported to the Lower
House of Parliament that he agreed with the Ekkart I Commission’s
recommendations. 275
Consequently, on 1 September 1998 Bureau Herkomst Gezocht
(Origins Unknown Agency) was created. This agency was given the
task to prolong the provenance research in the NK Collection. In
order to advise the government on possible other steps that had to be
taken in this regard, on 20 September 1999 the Begeleidingscommissie Herkomst Gezocht (Origins Unknown Supervisory
Committee) was created, a commission now known as the Ekkart
Committee. 276
275 Letter from the State Secretary for Education, culture and Science to the House
of Representatives, dated 20 May 1998, Kamerstukken II 1997-1998, 25013, nr. 23;
Herkomst Gezocht/Origins Unknown, Rapport van het proefonderzoek naar de
herkomst van de onder beheer van het Rijk gebleven uit Duitsland
gerecupereerde kunstwerken/Report on the pilot study into the provenance of
Works of art recovered from Germany and currently under the custodianship of
the State of the Netherlands, April 1998. Available in Dutch and English
through <http://www.herkomstgezocht.nl/> accessed 1 December 2011.
276 Bureau Herkomst Gezocht was put under the supervision of the Ekkart
Committee. The Ekkart Committee was established by Decree. Besluit van de
Staatssecretaris van Onderwijs Cultuur en Wetenschappen tot instelling van een
tijdelijk adviescollege, 20 September 1999, Staatscourant 1999, nr. 203, p. 11. See
also Ministry of Health, Welfare and Sports, Department of Victims and
Remembrance WWII, World War II and its aftermath in the Netherlands (June 2009)
19.

180

Results per Country - The Netherlands

The decree establishing the Ekkart Committee gave it a threepronged task:




to continue investigation of the NK Collection (Bureau
Herkomst Gezocht was put under the responsibility of the
Committee) to investigate the working methods of the Stichting
Nederlands Kunstbezit (Netherlands Art Property Foundation,
SNK), which was responsible for recovery and restitution from
1945 to 1952
to make recommendations to the Dutch government – based on
the findings of the investigation – regarding the policy to follow
in respect of the restitution of works of art from the NK
Collection. 277

The historical and provenance research as conducted under the
auspices of the Ekkart Committee showed in short that the
restitution policy in the years directly after WWII was executed
poorly on more than one occasion. The Ekkart Committee described
the handling of the restitution policy in general as ‘legalistic,
bureaucratic, cold and often even heartless.’ 278 The provenance
research undertaken under the auspices of the Ekkart Committee
indicated that a different policy approach towards restitution issues
was necessary. 279
With the Decree of 16th of November 2001, the Advisory
Committee on the Assessment of Restitution Applications
(hereinafter:
Restitutions
Committee)
was
established
consequently. 280 This decree was exemplary for a significant
broadening of the scope of the existing policy with regard to the
restitution of cultural assets that had disappeared during World War II as
a result of Nazi-looting. The renewed Dutch policy on stolen cultural
goods is not complementary; financial compensation is not an option
for possible claimants.

277 See Besluit van de Staatssecretaris van Onderwijs Cultuur en Wetenschappen tot
instelling van een tijdelijk adviescollege, 20 September 1999, Staatscourant 1999,
nr. 203, 11.
278 Commissie Ekkart/Ekkart Committee, Eindrapportage Herkomst Gezocht/Final
report Origins Unknown (Waanders Uitgeverij: Zwolle 2006) 28. See also Muller
and Schretlen (n 42) .
279 Ekkart Committee (n 278) 15-18 and 28-32.
280 Besluit adviescommissie restitutieverzoeken cultuurgoederen Tweede
Wereldoorlog, Stcrt. 2001, nr. 248. In English: Decree Establishing the Advisory
Committee on the Assessment of Restitution Applications. Available at
<http://www.restitutiecommissie.nl/en/instellingsbesluit.html> accessed 1
December 2011.
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3. Publicity of the policy?
The policy of the Dutch Administration is published both in Dutch
and English. Via the website www.rijksoverheid.nl, one can direct to a
special file on the Second World War, which includes a section on
‘Cultural Objects and the Second World War’. 281
- Dutch version: Teruggave Kunst Tweede Wereldoorlog
Via the Dutch version on the website it is possible to consult two
files in the section ‘Cultural Objects and the Second World War’, one
on the Restitutions Committee and one the Ekkart Committee. The
file ‘Restitutiecommissie’ provides general information on the
procedure of restitution and on how to file claims. One can also find
a link to the website of the Restitutions Committee. The second file,
‘Commissie Ekkart’ offers general information on the guidelines of
the restitution policy. 282
- English version: Cultural objects and Second World War
The English version of the website of the Dutch Administration, on
http://www.rijksoverheid.nl/international, provides a list of the
foreign language sites of the Dutch ministries, among which a link to
the English website of the Ministry of Education, Culture and
Science. This English website of the Ministry contains a file on
‘Culture’ which includes a file on ‘Cultural Objects and the Second
World War’. The built-up of this file is a little different from its
Dutch counterpart, but contains comparable information. The
information is primarily aimed to facilitate possible claimants, whilst
the file on ‘Cultural Objects and the Second World War’ first and
foremost provides information on ‘how to submit a claim’. Via a link
beneath the aformentioned information one has access to a factsheet,
which also contains information on the Restitutions Committee and
some general information on the guidelines of the restitutionpolicy. 283

281 See <http://www.rijksoverheid.nl/onderwerpen/tweede-wereldoorlog/
teruggave-kunst-tweede-wereldoorlog> accessed 1 December 2011.
282 See <http://www.rijksoverheid.nl/onderwerpen/tweede-wereldoorlog/
teruggave-kunst-tweede-wereldoorlog> accessed 1 December 2011. One can
find the actual text of the guidelines in the annual reports of 2002, 2003 and
2004 of the Restitutions Committee. These annual reports are both published in
Dutch and English. In the latter version the guidelines are available in English,
see <http://www.restitutiecommissie.nl/en/publicaties.html> accessed 1
December 2011.
283 See
<http://english.minocw.nl/english/culture/516/Cultural-objects-andSecond-World-War.html> accessed 1 December 2011.
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4. How is the necessary research executed or facilitated?
As stated under 2. the revised and liberalised policy on restitution of
the NK Collection was a consequence of an extensive provenance
research that started in 1997. The actual provenance research ended
in 2004, the year in which Bureau Herkomst Gezocht was officially
dissolved. The results of the provenance research were consequently
used to (attempt to) trace former owners and their heirs. This active
search in order to find owners and their heirs was stopped on 4 April
2007. 284
Although the Bureau Herkomst Gezocht was dissolved in 2004,
it’s website is still operational. The website is accessible in both
Dutch and English. 285 Apart from the reports published on the
results of the executed provenance research, one can also consult a
database. The database contains the provenances of the objects of the
NK Collection and each object is accompanied by a photograph.
Possible claimants can use of the database in order to substantiate
their claims.
Furthermore the Restitutions Committee conducts the needed
research for every claim that it receives.
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
In the Netherlands there’s a law called ‘Wet tot Behoud Cultuurbezit’
that is aimed at protecting cultural goods that are essential to the
Dutch cultural heritage. Up until now the law has not barred an actual
restitution if decided upon.
6. Is there an independent committee or establishment?
a. special committee or establishment
As stated under 2., with the Decree of 16 November 2001, the
Restitutions Committee was established in order to lend support in
executing the liberalised restitution policy. 286 The Decree of 2001 has

284 Kamerstukken II 2004-2005, 25839, nr. 36 (Tegoeden Tweede Wereldoorlog; Brief
staatssecretaris over slotaanbevelingen commissie-Ekkart).
285 One can choose between the Dutch and English version of the website via:
<http://www.herkomstgezocht.nl/> accessed 1 December 2011.
286 Besluit adviescommissie restitutieverzoeken cultuurgoederen en Tweede
Wereldoorlog, Staatscourant 2001, 248.
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been amended in 2007. 287 The text of the Decree indicates that the
Restitutions Committee is independent, as is confirmed in
parliament. 288
b. composition and competence
- composition
Article 3 contains the rules on the composition of the Committee.
There are 7 members, including the chairman and the deputy
chairman, all appointed by the Minister of Education, Culture and
Science. According to article 3 section 5, all appointed members shall
not be part of the Ministry or work in any other capacity under the
responsibility of the Minister.
As to the qualities that the members must possess, article 3
demands that both the chairman and the deputy chairman have to be
qualified lawyers. Furthermore, at least one member has to be an
expert on matters concerning World War II as this constitutes a
substantial contribution to the work of the Committee, while at least
one member should be appointed because of his/her expertise on
matters concerning art history and museology as this also constitutes
a substantial contribution to the work of the Committee.
Finally, all members are appointed for a period not exceeding
three years, and they can be reappointed. 289
- competence
The competence of the Committee is to be found in article 2, and is
twofold. The Committee advises the Minister, at his request, on
decisions to be taken concerning applications for the restitution of
items of cultural value of which the original owners involuntarily lost
possession due to circumstances directly related to the Nazi regime
and which are currently in the possession of the State of the
Netherlands (article 2 section 1). And second, the Committee can
issue opinions, on the Minister’s request, on disputes concerning the
restitution of items of cultural value between the original owner who,
due to circumstances directly related to the Nazi regime, involuntarily
lost possession of such an item, or the owner’s heirs, and the current
possessor who is not the State of the Netherlands (article 2 section 2).
The Minister shall however only submit such a request if and when
287 Wijziging besluit adviescommissie restitutieverzoeken cultuurgoederen en
Tweede Wereldoorlog, Stcrt. 2007, 224. Contrary to the decree of 2001 the text
of the decree of 2007 is not available in English.
288 Kamerstukken II 2001-2002, 25839, nr. 28 (Tegoeden Tweede Wereldoorlog;
Verslag van een algemeen overleg).
289 Article 3 section 6 Besluit adviescommissie restitutieverzoeken cultuurgoederen
en Tweede Wereldoorlog 2001, as amended by Decree of 2007.
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the original owner or his heirs and the current possessor of the item
in question have jointly asked the Minister to do so (article 2 section
3).
Article 2 defines the role of the Committee in its two-pronged
task explicitly as ‘advisory’. The advise issued by the Restitutions
Committee to the Minister on individual restitution cases is not
binding. The non-bindingness of these recommendation however,
does not mean that the government can put them aside easily, and
decide otherwise. At the time of the establishment of the Dutch
Restitutions Committee in the Netherlands, the status and value of
the recommendations of this advisory body were discussed in
parliament. The State Secretary of Education, Culture and Science
indicated that only in cases where the Restitutions Committee has
clearly gone outside the policyframework, there could be grounds for
deviating from the Committee’s advice. Hence, in principle the
recommendations of the Restitutions Committee are to be complied
with by the government. 290
Finally, the issued opinions regarding the second task of the
Restitutions Committee are considered to be binding settlement
agreements for the involved parties. 291
7. Is there a policy on non-restituted objects?
In it’s final recommendations of September 2004, the Ekkart
Committee made some suggestions on how to deal with cultural
goods that cannot be returned and on how to prevent or remedy the
impression of unjustified enrichment by the Dutch State. These final
recommendations were integrally endorsed by the Dutch
government. 292 According to the fifth recommendation, the objects
that were stolen or were most certainly stolen should remain in the
NK Collection and should only be exhibited with a plaque explaining
it’s provenance history. Furthermore the Ekkart Committee advised
to estimate the financial value of these remaining objects for the
290 Kamerstukken II 2001-2002, 25839, nr. 28 (Tegoeden Tweede Wereldoorlog;
Verslag van een algemeen overleg).
291 See Reglement inzake bindend adviesprocedure in het kader van artikel 2,
tweede lid en artikel 4, tweede lid, Besluit adviescommissie restitutieverzoeken
cultuurgoederen en Tweede Wereldoorlog. In English: Regulations on binding
recommendation procedure under Article 2, paragraph 2 and Article 4,
paragraph 2 of the Decree establishing the Advisory Committee on the
Assessment of Restitution Applications for Items of Cultural Value and the
Second World War, and in particular article 2 paragraph 2. These Regulations
can be found on the website of the Restitutions Committee at
<http://www.restitutiecommissie.nl/en> accessed 1 December 2011.
292 Kamerstukken II 2004-2005, 25839, nr. 36 (Tegoeden Tweede Wereldoorlog; Brief
staatssecretaris over slotaanbevelingen commissie-Ekkart).
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purpose of donating the value to Jewish cultural charities. In
recommendation 7 the Ekkart Committee mentions two possible
Jewish charities, the Cultural Heritage Foundation of the PortugueseIsraeli Community and the Jewish Historical Museum. 293
8. Termination of the policy?
The possibility to submit claims with the Dutch Restitutions
Committee initially had a deadline: the fourth of April 2007. After the
deadline the Restitutions Committee kept receiving restitution
requests, a total of 20 claims (up to July 2009). That was one of the
main reasons for the Minister of Education, Culture and Science to
prolonge the possibility of submitting claims.
In the letter to parliament of 10 July 2009 the Minister stated that
he refrained from determining another deadline until at least the
provenance research into publicly owned collections – that is state
owned collections and collections of provinces and municipalities –
that was started in 2009, will be finished. 294 The provenance research,
which is a continuance of the provenance research that was
undertaken by the Commissie Herkomst Gezocht in 1999, is aimed at
the investigation of museum acquisitions in the period 1933-1940 and
the years from 1948 until now. The investigation is estimated to be
finished in four years. It is therefore likely that somewhere in the year
2012 a new point of view will be issued on this particular subject. 295
B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

As stated under 6. the Committee can advise – when asked by the
Minister – in two possible categories:
1) applications on restitution of items of cultural value which are
currently in the possession of the State of the Netherland, in the NK
Collection, and
2) disputes on restitution of items of cultural value between the
original owner or the owner’s heirs, and the current possessor which
is not the State of the Netherlands.
293 Commissie Ekkart, Slotaanbevelingen begeleidingscommissie Herkomst Gezocht (2004).
294 Kamerstukken II 2008-2009, 25839, nr. 40 (Tegoeden Tweede Wereldoorlog; Brief
minister inzake voortzetting van het restitutiebeleid inzake cultuurgoederen).
295 According to the letter of the Minister to parliament, Kamerstukken II 2008-2009,
25839, nr. 40 (Tegoeden Tweede Wereldoorlog; Brief minister inzake
voortzetting van het restitutiebeleid inzake cultuurgoederen).
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1) Applications on restitution
Claimants can file a claim with the Ministry of Education, Culture and
Science. The Minister then sends the claim to the Restitutions
Committee for advice. The Restitutions Committee consequently
advises in accordance with the relevant government policy as
developed by the Ekkart Committee in concertation with the Dutch
government. 296 Under 3. it was already explained that the Dutch
government policy is not comprised in one single document, but has
to be deduced from the three series of recommendations by the
Ekkart Committee and the subsequent government reactions
thereupon. 297
o Government policy and subsequent criteria on restitution
The material criteria on the admissibility and the assessment of
restitution claims can be deduced from the first and second set of
recommendations by the Ekkart Committee and government
reactions. Before addressing the main criteria, it’s important to note
that Dutch government policy on restitution makes a distinction
between items of cultural value spoliated from private
individuals/collections and items spoliated from dealers’ trading stocks. 298
The first set of recommendations and subsequent government
reactions were aimed at private art property, whilst the second set of
recommendations and government reaction related to property of art
dealers(hips). 299
296 Article 2 section 4 Decree Establishing the Advisory Committee on the
Assessment of Restitution Applications.
297 The intentions of the Ekkart Committee in 1999 were to entirely finish the
provenance research and then formulate policy advice for the Dutch
government. In the course of 2000 it however became clear that it would still
take some time to complete the investigations. After consultations with the then
State Secretary of Education Culture and Science, it was decided to phase the
recommendations. Priority was given to the most urgent problem, private art
property because of the high age of possible claimants. Ekkart Committee (n
278) 28.
298 See for an extensive discussion of all recommendations made by the Ekkart
Committee and the subsequent government reactions Lubina (n 11).
299 Commissie Ekkart/Ekkart Committee, Herkomst Gezocht. Aanbevelingen
Commissie Ekkart/Origins Unknown. Recommendations Ekkart Committee,
2001. Kamerstukken II 2000-2001, 25839, nr. 26 (Tegoeden Tweede
Wereldoorlog; Brief staatssecretaris met op de aanbevelingen van de Commissie
Ekkart) and Kamerstukken II 2001-2002, 25839, nr. 27 (Tegoeden Tweede
Wereldoorlog; Brief staatssecretaris met een nadere regeringsreactie op de
aanbevelingen van de Commissie Ekkart); Commissie Ekkart/Ekkart
Committee, Aanbevelingen inzake de kunsthandel/ Recommendations for the
restitution of artworks of art dealers, 2003 and Kamerstukken II 2003-2004,
25839, nr. 34 (Tegoeden Tweede Wereldoorlog; Brief staatssecretaris met reactie
regering op de aanbevelingen inzake de teruggave van kunstwerken van
kunsthandelaren die tijdens WO II in Duitse handen zijn gekomen).
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Now, firstly the main principles of government policy on private art
property will be discussed. Secondly, because the government policy
on property of art dealerships is for the most part the same, only a
discussion of the main differences will follow.
a) Private art property
 ‘Settled case’
As for the admissibility the notion of ‘settled cases’ should be
interpreted in a restricted sense. Only cases that had ended in a court
ruling or a formal settlement signed between a body ranked higher in
the hierarchy than the Stichting Nederlands Kunstbezit (Netherlands
Art Property Foundation, hereinafter: SNK) and interested parties are
not admissible.300 Later formal settlements between the State of the
Netherlands and interested parties are also considered to be settled
cases. 301 The larger part of the decisions on retitution were however
issued by the SNK, and those decisions are open for review by the
Restitutions Committee. It must be noted furthermore that cases that
are considered to be ‘settled’ can be eligible for review by the
Restitutions Committee if new facts surrounding the case would come
to the surface. This notion of new facts (nova) should be given a
broader interpretation than was customary at the time, since only new
hard facts about the history of a work of art, i.e. new information
obtained from the provenance research could constitute new facts. 302
 Involuntary loss/forced sale
As stated under 6. the Restitutions Committee can give advise on
applications for restitution where the original owner involuntarily lost
possession due to circumstances directly related to the Nazi regime. In
practice the assessment of the criterion often evolved around what
constituted a forced sale. The following rule is applied. Unless clear
evidence is found to the contrary,
300 After the Second World War the Stichting Nederlands Kunstbezit (SNK) was
for the responsible for both the recuperation and restitution of cultural goods.
The research of the Ekkart committee showed as said that this postwar
restitution policy was executed in a legalistic, bureaucratic and an often cold way.
Therefore the decisions made by the SNK on restitution do not fall under the
definition of a settled case. The higher ranked bodies are the Raad voor het
Rechtsherstel (Council for the Restoration of Rights) and the Nederlands
Beheersinstituut (NBI) (Netherlands Property Administration Institute). See
generally on the functioning of the SNK Muller and Schretlen (n 42).
301 Ekkart Committee (n 278) 14, 28.
302 Commissie Ekkart/Ekkart Committee, Herkomst Gezocht/Origins Unknown,
Recommendations regarding the restitution of works of art, April 2001. See in
particular recommendation 2 and p. 9 for the notion and interpretation of new
facts. These recommendations and other documents concerning the Ekkart
Committee can be found in English at
<http://www.herkomstgezocht.nl/eng/rapportage/content.html#aanbevelinge
n2> accessed 1 December 2011.
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-

any loss of cultural goods by Jews and other similar groups in the
Netherlands from 10 May 1940 is considered to be involuntary.
This period starts earlier respectively in 1933 and 1938 when
sales by Jews took place in Germany and Austria.

b) Art dealerships
The main and most important distinction between restitution
applications of private individuals and art dealerships concerns the
burden of proof with regard to the criterion of involuntary
loss/forced sale. The liberalized standard of burden of proof is not
applicable to art dealerships. The basic assumption of the Dutch
restitution policy is that the trade continued during the war and there
was a continuous demand for such goods, so that involuntariness of
loss cannot be presumed. 303 An art dealer has to provide evidence to
prove title of ownership, but leniency is applied. In assessing the
evidence the art dealer will be given the benefit of the doubt, given
the circumstances of the war and the long period of time that has
passed since the end of the war.
2) Restitution disputes
When advising on disputes mentioned under 2), the Committee has
to decide in accordance with the requirements of reasonableness and
fairness. The Minister shall only submit a request for advice if the
concerned parties in question have jointly asked the Minister to do so.
Up until now the Restitutions Committee advised only on three of
such cases, currently a fourth one is under discussion within
Committee. 304
10. How is the value of the property assessed, by the
historical or current monetary value?
In recommendation six of the first set of recommendations of the
Ekkart Committee, as endorsed by the government, the appraisal of
cultural goods will proceed as follows. Whenever it is necessary to
couple a restitution to the partial or full repayment of the sales
proceeds, the amount involved will be indexed in accordance with the

303 Commissie
Ekkart/Ekkart
Committee,
Aanbevelingen
inzake
de
kunsthandel/Recommendations for the restitution of artworks of art dealers,
2003. Kamerstukken II 2003-2004, 25839, nr. 34 (Tegoeden Tweede
Wereldoorlog; Brief staatssecretaris met reactie regering op de aanbevelingen
inzake de teruggave van kunstwerken van kunsthandelaren die tijdens WO II in
Duitse handen zijn gekomen).
304 Email from Evelien Campfens (Secretary of Restitutions Committee) to author
(21 January 2010).
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general price index figure. 305 As a starting point for the value
assessment the year of the loss, being the historical value, will be
taken as basis. The necessity of repayments in cases where an
applicant – allegedly – has received payment for a forced sale,
depends on inquiries made by the Restitutions Committee. Moreover
it must be noted that this method of rating is not used for the
purpose of financial compensation.
11. Publicity of the factual policy?
The Dutch restitution policy as conducted by the Restitutions
Committee is made public on its website. One can choose between
the Dutch and English version of the website. 306
- publicity of progression reports
article 7 of the Decree on the establishment of the Committee
obliges to publish annual reports on the execution of the tasks
referred to in article 2 of the Committee (see under 6.). All published
annual reports can be consulted on the website, under ‘Publications’
- publicity of the individual files
The recommendations issued by the Restitutions Committee are also
accessible for consultation by the public, and are all published on the
website, under ‘Recommendations’. The English version of the
website contains summaries in English of the recommendations. 307
12. Legal protection for claimants?
There are no special legal procedures created for cases in which the
Minister (partially) rejects a restitution claim. The only court
procedure available is the regular procedure at civil court.

305 Commissie Ekkart/Ekkart Committee, Herkomst Gezocht. Aanbevelingen
Commissie Ekkart/Origins Unknown. Recommendations Ekkart Committee,
2001. Kamerstukken II 2000-2001, 25839, nr. 26 (Tegoeden Tweede
Wereldoorlog; Brief staatssecretaris met op de aanbevelingen van de Commissie
Ekkart)
306 The website of the Restitutions Committee is both accessible in English and
Dutch. See <http://www.restitutiecommissie.nl/> accessed 1 December 2011.
The following remarks are applicable on both versions of the website.
307 Available at <http://www.restitutiecommissie.nl/en/overzicht_adviezen.html>
accessed 1 December 2011.

190

L. UKRAINE

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

No, Ukraine does not have a policy on restoration (either financial
compensation or restitution) which has been codified in legislation.
2. Does the Ukraine have a policy on the restitution of
stolen cultural property?
No, there is no policy that specifically aims to govern restoration of
cultural property. 308
During the past twenty years, the Ukrainian government did however
give attention to the damage that the Second World War caused in
Ukraine. In December 1992, the Ukraine government founded the
National Commission on the Restitution of Cultural Treasures to
Ukraine, which is placed under the Cabinet of Ministers. 309 This
Committee aims to fulfil the following objectives:
 investigation and promotion of the restitution of cultural
treasures to Ukraine which for various reasons and in
various historical periods were displaced beyond its
territorial borders,
 protection of the national interests of Ukraine with regard to
the cultural treasures of its people that are located beyond its
borders,
 prevention of the loss of cultural property and taking
measures to obtain compensation for losses due to
destruction, deterioration and damage to cultural treasures,
 development and accomplishment of national and
international programs for the discovery, exchange, study

308 It is suspected that there are several thousands of objects of stolen cultural
property as a consequence of the Nazi regime in Ukraine.
309 Kennedy Grimsted (n 266) 52.
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and recovery of cultural treasures along with other Ukrainian
and foreign organisations,
coordination of the work of Ukrainian agencies, institutions,
and organizations to restitute cultural treasures to Ukraine,
as well as the provision of research, methodological and
informational resources,
creation of information banks and data bases on missing
treasures of Ukraine and foreign Ucrainica. 310

When studying these objectives, it appears that these mainly aim to
provide restoration for the loss of assets of Ukraine as a country.
However, this is not completely incomprehensible, when taking into
account the enormous amount of losses suffered under the German
occupation. 311
It is estimated that about 1000 architectural monuments have
been damaged in Ukrainian cities and villages, of which 347 are
completely lost. The State archive has lost approximately 46 million
documents, among these being unique documents on the Ukrainian
history in the 12th to 20th century. Libraries have lost approximately
51 million books during the Second World War. The statistics on the
losses of Ukrainian museums are more accurate. Based on the first
official statistics published after the war, it appeared that the German
army has stolen approximately 40.000 works of art. Based on new
statistics from 1987, it has become apparent that at least 151
museums were plundered, of which 300.000 objects have been either
destroyed or transferred to the West. In the Museum of Ukrainian
Art, 55.875 objects were seized or destroyed which meant a loss of
90% of its acquisitions. Another museum which lost many of its
collection pieces was the Kharkiv Museum of History, where 75.000
works of art were seized by the Nazi’s while the other objects were
burned. 312
Like in other countries, the Sovjet regime barred research into
these issues and the development of a restitution policy. There has
been ample interest into the seizure of property belonging to (Jewish)
individual owners, even though a Claim Conference report from 2009

310 Alexander Fedoruk, ‘Ukraine’ (1995) 1 Spoils of War International Newsletter
<http://www.lostart.de/cae/servlet/contentblob/6730/publicationFile/218/Sp
oils%20of%20War%201.pdf> accessed 1 December 2011.
311 See generally on the German occupation in Ukraine Karel C. Berkhoff, Harvest of
Despair. Life and Death in Ukraine Under Nazi Rule (Harvard University Press:
Cambridge, MA 2004).
312 Fedoruk (n 310).
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estimated that at least thousand works of art stolen by the Nazis
originated from Ukraine. 313
Up until now, Ukraine does not have any legislation, rules or
policy to address these issues, although the case of the Ukrainian
Simferopol Art Museum seems to prove the opposite. In November
2008, the Ukrainian Simferopol Art Museum refused a request for
restitution by the German Ministry of Foreign affairs on the basis of
an Ukrainian law which gives individuals a right of ownership of
German property which has been confiscated by the Red Army as
compensation (see also: 5.).
3. Publicity of the policy?
Not applicable.
4. How is the necessary research executed or facilitated?
Not applicable.
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
The case of the Ukrainian Simferopol Art Museum seems to point in
the direction of the existence of legislation on this subject matter.
This case does not apply to individuals, but to States. On 8
November 2008, the management of the Simferopol Art Museum
declined a request of the German Ministry of Foreign Affairs to
restitute a few paintings of West European painters of the 16th and
17th century. 314 The documents on the exact number of paintings
differs, but it is estimated that there are at least 87 paintings with a
suspicious origin, of which 15 are probably originating from the
German Suermondt-Ludwig Art Museum in Aachen. 315 In 1942,

313 Claims Conference, Holocaust Era Assets Conference Prague 2009. Policy Reports (June
2009) III. 28. Accessible through: www.claimscon.org. Cultural property with a
Jewish origin are mostly belonging to Jews from outside the Soviet Union and
were either directly transferred to Ukraine by the Red Army or were transported
to Ukraine by Stalin.
314 DPA News Agency (nda), ‘Ukraine Museum Refuses to Return Looted german
Paintings’ Deutsche Welle (8 november 2008).
315 In the reports of the DPA news agency (n 314), a reference is made to a number
of 87 objects while the reports of the Associated Press refer to 15 objects.
Because the article of the Assocated Press, Maria Danilova, ‘Ukraine Unlikely to
Return German Paintings’ The Associated Press (13 November 2008), cites a
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about 200 objects of the Museum were transferred to the Eastern
German village of ‘Meissen’ (near Dresden) because of severe
bombardments. After the war, it was presumed that these painting
were either lost or destroyed as a consequence of the invasion of the
Allies in Germany.
However, in November 2007, some German tourists recognized
works of art in an exposition of the Simferopol Art Museum which
were listed as objects with an ‘unknown location’ on the website of
the museum in Aachen. 316 It is probable that these paintings were
transferred via Moscow or the former Leningrad (now Saint
Petersburg) to Ukraine. The village of ‘Meissen’ was located in the
Soviet zone of control during the Allied occupation of Germany. The
Simferopol museum has declared that it is not considering to give
back these works of art, basing its position on an Ukrainian act which
gives a right of ownership to property formerly belonging to
Germany which has been confiscated by the Red Army. This act
therefore blocks restitution of so-called ‘trophy art’. Moreover, the
director of the Simferopol museum emphasised that the paintings are
considered as compensation for the Ukrainian loss of cultural
heritage as a consequence of the Second World War. 317
Unfortunately, there has been no further information found on
this Ukrainian act.
6. Is there an independent committee or establishment?
Not applicable.
7. Is there a policy on non-restituted objects?
Not applicable.
8. Termination of the policy?
Not applicable.

curator of a the museum in Aachen, the latter number seems to be the most
accurate.
316 Cornelia Rabitz, ‘Crimean Museum Displays Looted Art From Germany’
Deutsche Welle (14 January 2009).
317 ibid.
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B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

Not applicable.
10. How is the value of the property assessed, by the
historical or monetary value?
Not applicable.
11. Publicity of the factual policy?
Not applicable.
12. Legal protection for claimants?
Not applicable.
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M. UNITED KINGDOM

A)

GENERAL ASPECTS OF THE POLICY
1.

Is there any relevant legislation enacted?

a. Up until recently, the United Kingdom did not have any
legislation on restoration. However, there are some relevant policy
documents which can be found on the website of the Department of
Culture, Media and Sports. These documents contain mostly policy
statements on a restoration policy on cultural property. 318
On the 12th of November 2009, the Holocaust (Return of Cultural
Objects) Act 2009 (hereafter: Holocaust Act) 319 received its Royal
Assent and the act is in force since the 13th January 2010. 320 This Act
has been drafted to address the legal difficulties connected with
restitution in the United Kingdom. These difficulties are mainly
caused by the legislation on the preservation of the art collections of
the ‘National Museums and Galleries’ of the United Kingdom (see:
5.).
b. The Act contains both formal and substantive rules, which will
be discussed in more detail in the answers to the following questions.
2. Does the United Kingdom have a policy on the
restitution of stolen cultural property?
The United Kingdom only takes restoration measures to compensate
the loss of cultural property. It has to be borne in mind that the
situation in the United Kingdom differs from the situation in France
or the Netherlands, because the United Kingdom did not suffer
systematic spoliation on a large scale due to the fact that there was

318 See <http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx>
accessed 1 December 2011.
319 Holocaust (Return of Cultural Objects) Act 2009.
320 The Holocaust (Return of Cultural Objects) Act 2009 (Commencement) Order
2010 No. 50 (C. 8), section 2 of the Order sets the date at 13 January 2010.
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never a German occupation. The cultural property in question is
mostly property which has found its way into the United Kingdom.
The United Kingdom has started to address the issue of Nazilooted art during the nineties of last century. One of the measures
taken by the British government was the establishment of the
Spoliation Working Group in 1998 by the National Museum
Directors Conference (NMDC). 321 The NMDC is an independent
organization which represents the National Museums and
Galleries. 322 The Spoliation Working Group directed a provenance
research into the collections of the NMDC members. All collections
of the NMDC members have been searched for objects of which the
original ownership was hard to identify in the period between 1933
and 1945. The results of this research have been published in 2007
and a database can be found on the website of the Cultural Property
Advise. 323
It is estimated that of the collections searched at least twenty
works of art have a problematic provenance. 324
A second important measure taken by the British Government was
the appointment of the Spoliation Advisory Panel by the Department
of Culture Media and Sports in 2000. The task of this Spoliation
Advisory Panel is to assess claims of everyone who lost a cultural
object in the period between 1933 and 1946 that is in possession of
one of the National Art Collections or other museums or galleries
founded for the benefit of the public. Until the Holocaust Act came
into effect in 2010, the task and proceedings at the Spoliation
Advisory Panel were governed by policy documents.
The cause for enacting legislation was that during the assessment
of two individual restitution claims by the Spoliation Advisory Panel
in 2005 and 2006, it became clear that legal barriers occurred that
barred a successful restitution. 325 However, already when the
321 See
<http://www.nationalmuseums.org.uk/what-we-do/contributingsector/spoliation/> accessed 1 December 2011.
322 The members of the National Museum Directors' Conference are the Directors
or Chief Executives of the following organizations: all National Museums and
Galleries of England, Scotland, Wales and Northern Ireland, four local
museums, the British Library, the National Library of Scotland and the National
Archives.
323 See <http://www.culturalpropertyadvice.gov.uk/spoliation_reports> accessed 1
December 2011. This website also contains general information on ‘Cultural
Property Advice’.
324 Philip Ward, Holocaust (Return of Cultural Objects) Bill: Committee stage report (HC
Library Research Papers 09/59) (23 June 2009)
<http://www.parliament.uk/briefing-papers/RP09-59> accessed 1 December
2011.
325 ibid 4, 5. Particularly relevant are the third and the fifth case and the Benevetan
Missal case, Spoliation Advisory Panel, Report of the Spoliation Advisory Panel
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Spoliation Advisory Panel was established in 2000, the government of
the United Kingdom was well aware of these legal constraints that
could hinder the actual restitution of Nazi-looted art. In the report
Cultural Property: return and illicit trade 2000, the Culture, Media and
Sport Committee described this as follows:
“There are significant legal barriers to restitution by national bodies, most of
which are established under statute. Trustees are only permitted to dispose of
objects in very narrowly defined circumstances, none of which would permit
return in the likely circumstances of a case considered by the Spoliation
Advisory Panel.” 326
The two files in which restitution could not take place due to legal
constraints, led to a public consultation in 2006. 327 In June 2008,
another case occurred in which the Spoliation Advisory Panel could
not successfully restitute the object due to legal barriers. 328 The first
endeavour to solve this problem via the introduction of the Heritage
Protection Bill, failed. 329 The Heritage Bill did not make it through
Parliament which is why the House of Commons, and Andrew
Drismore in particular, brought this problem under attention again.
In 2009 Andrew Drismore introduced a ‘Private Member’s Bill’, in
the House of Commons. 330 After the second reading of the Bill,
named the Holocaust Act 2009, the House gave its consent. 331
The Holocaust Act 2009 intends to remove the legal barriers that
could hinder restitution and also gives the restitution policy and the
Spoliation Panel a legal fundament.
3. Publicity of the policy
The website of the Department of Culture, Media and Sports has a
special website for the Spoliation Advisory Panel:

326
327

328
329
330
331

concerning a claim in respect of a 12th century Manuscript now in the possession of the British
Library (2005) and Spoliation Advisory Panel, Report of the Spoliation Advisory Panel
in respect of four drawings now in the possession of the British Museum (2006).
HC (1999-2000) [374-I] cl 190.
Department for Culture, Media and Sport (DCMS), Restitution of objects in the
Nazi-era: a consultation document (July 2006)
<http://www.museumsassociation.org/download?id=234793> accessed 1
December 2011
Spoliation Advisory Panel, Report of the Spoliation Advisory Panel in respect of pieces of
porcelain now in the possession of the British Museum. London and the Fitzwilliam Museum,
Cambridge (2008).
Ward (n 323) 5-6.
HC 26 January 2009 [54/4] col 22.
HC Deb 15 May 2009 [1165] cols 165-73.
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http://www.culture.gov.uk/what_we_do/cultural_property/3296.asp
x.
This website contains several relevant policy documents, such as the
‘Constitution and Terms of Reference’ which includes guidelines on
the performance of the Panel’s functions. 332 Unfortunately, the
Holocaust Act is not accessible through the website.
4. How is the necessary research executed or facilitated?
Any claimant who wishes the Spoliation Advisory Panel to consider
his/her claim needs to deliver its claim in writing together with copies
of all witness statements and/or documentary evidence relied
upon. 333 The Panel, with help from their Secretariat, makes all
relevant factual and legal inquiries necessary and the Panel considers
to be appropriate, to assess each claim as comprehensively as
possible. 334 The research is funded by the Department of Culture
Media and Sports.
5. Is there a law enforced on which basis the export of
certain, specifically mentioned cultural property is
prohibited and on which basis an individual restitution
claim is barred?
As mentioned above, there have been many legal constraints on the
restitution of art from cultural organizations (see: 1. and 2.). For a
more thorough understanding of the Holocaust Act, I will start by
giving a brief outline of the legislation that up until recently governed
all matters concerning the restitution policy. In this context, a
distinction needs to be made between legislation that applies to the
National museums and Galleries and legislation that applies to other
museums. Different rules apply to every collection which are vested
in several acts. 335
The basis of all limits on restitution is based in Article 3 (4) of
the British Museum Act that prohibits the Trustees of the National
Museums and Galleries to dispose of objects that are part of the
332 See <http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx>
accessed 1 December 2011, and more specifically the documents ‘Constitution
and Terms of Reference’ and ‘Rules of Procedure’.
333 Spoliation Panel, Rules of Procedure, Article 1 and 2
<http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx>
accessed 1 December 2011.
334 Spoliation Panel, Constitution and Terms of Reference, Article 2 and 12.
335 The National Museums and Galeries of Wales are governed by a different statute
and are therefore not bound to the conditions as set out by the British Museum
Act 1963.
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collection of the Museum. 336 There are some exceptions to this rule,
but these are subjected to the following conditions. 337 According to
Article (5) of the act, the Trustees of the Museum may sell, exchange,
give away or otherwise dispose of any object vested in them and
comprised in their collection if the object is a duplicate of another
object, or the object appears to the Trustees to have not been made
before 1850, and substantially consists of printed matter of which a
copy made by photography or a process akin to photography is held
by the Trustees, or in the opinion of the Trustees the object is unfit
to be retained in the collections of the Museum and can be disposed
of without detriment to the interests of students. Many other acts
contain similarlimitations, such as the British Library Act and the
National Heritage Act 1983. Moreover, other limitations may result
from contractual terms in gifts or legacies. An example thereof offers
in 2004 on a Chardin painting which was in possession of the
Glasgow City Council. While the claim was eligible and the museum
had the authority to dispose of the object, it was still not possible to
return the object to its original owner because of previously agreed
contractual terms. 338
With the coming into force of the Holocaust Act on the 13th
January 2010 the legal boundaries on restitution have been abolished
for 18 Museums mentioned in the first article of the Act. Article 2
sets out two conditions that need to be met to transfer an object from
its collections. The first condition is that the Spoliation Advisory
Panel has recommended the transfer and the second condition is that
the Secretary of State has approved this Advisory Panel’s
recommendation.
When these two conditions are met, the Board of Trustees of
one of the mentioned museums can decide to transfer the object; they
are not obliged to do so. It has to be noted that these rules only apply
to claims which relate to events occurring during the Nazi era, which
is the period beginning with 1 January 1933 and ending with 31
December 1945 (Article 3(3)). This act applies to the NMGs of
England, Wales and Scotland. When the claim lays on an object
which is a part of an collection of a Scottish museum, the Secretary of
State may only approve a recommendation for the transfer of an
object from the collections with the consent of the Scottish Ministers.

336 Almost every National Museum has its own Act which sets out general rules on
the consitution and terms of reference of a museum and its collections. See
DCMS (n 327) under the heading ‘Consultation on Restitution of Objects
Spoliated in the Nazi-Era’.
337 See Article 5 and 9 of the Act.
338 Spoliation Advisory Panel, Report of the Spoliation Advisory Panel in respect of a
painting now in the possession of Glasgow City Council (2004).
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6. Is there an independent committee or establishment?
a. special committee or establishment
The Spoliation Advisory Panel is founded in 2000 by the Secretary of
State. The Holocaust Act does not mention the Spoliation Advisory
Panel as such, but only an ‘Advisory Panel’ that is appointed by the
Secretary of State (see: 5). The Parliamentary history of this act, and
more specifically its explanatory notes, make clear that the term refers
to the Spoliation Advisory Panel. 339
b. composition and competence
- composition
The Holocaust Act does not contain any articles on the composition
of the Panel. The ‘Constitution and Terms of Reference’ only
mention that the Secretary appoints experts ‘under such terms and
conditions as he thinks fit’. The Panel consists of 11 members whose
appointments are so-called ‘public appointments’. This means that
the appointments can only take place in accordance with the rules of
the ‘Commissioner for Public Appointments’. 340 These rules dictate
that the members can be reappointed and can serve a maximum term
of ten years. The composition of the Panel has remained unchanged
since 2000; all members have been reappointed twice. Among the
members of the Panel are judges and law professors, philosophers
and historians. There are also a few members with a Jewish
background who have other relevant experience to serve the panel.
Considering the appointment and composition of the Panel, it can be
argued that the panel is independent.
- competence
The Holocaust Act does not contain any articles on the competence
of the Panel. This can be found in the aforementioned ‘Constitution
and Terms of Reference’. Hereafter follows an outline of the different
advices and recommendations the Panel can give on restitution cases.
I.
1.

Advice
Advice to an individual claimant, ‘who lost possession’ of a
cultural asset between 1933-1945 and which is now in possession
of the National Art Collection of the United Kingdom or an art

339 HC Bill (2008-2009) [111-EN] cls 4, 5, 14 and HL Bill (2008-2009) [57-EN].
340 Email from Mark Caldon (Spoliation advisory Panel) to author (19 November
2009).
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collection of another Museum or Gallery founded for the benefit
of the public.
2. Advice in cases where the cultural asset is in possession of a
private art collection, and the claimant and the new owner both
request the advice from the Panel.
3. Where needed, advice to the Secretary of State:
a) on what action should be taken in relation to general issues
raised by claims, and/or
b) when it considers that the circumstances of the particular
claim warrant it, to advise on what action should be taken in
relation to that claim.
It has to be borne in mind that all types of advice and
recommendations set out in this chapter are not legally binding.
II. Possible recommendations
Article 13 of the ‘Constitution and Terms of Reference’ mentions the
possible recommendations given out by the Panel to a specific claim:






Firstly, either the return of the object to the claimant or the
payment of compensation to the claimant can be recommended
by the Panel. The amount of the compensation being in the
discretion of the Panel having regard to all relevant
circumstances including the current market value (Article 13 (b))
Secondly, the Panel can recommend an ex gratia payment by the
State in favour of the claimant. An ex gratia payment cannot be
seen as a legal form of compensation. In case of an ex gratia
payment a claimants has no rights, only a ‘moral’ claim exists.
Thirdly, the Panel can recommend a display alongside the object
of an account of its history and provenance since the Nazi era
with special reference to the claimant’s interest therein.

Together with mentioned possible recommendations, the Panel can
also recommend that negotiations should be conducted with the
successful claimant in order to implement such a recommendation as
expeditiously as possible.
7. Is there a policy on non-restituted objects?
No, this does not follow from the applicable policy statements.
8. Termination of the policy?
Article 4 (7) of the Holocaust Act states that the Act expires at the
end of the period of 10 years beginning with the day on which it is
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passed. This means that the possibility of restitution expires in 2019.
Whether this time limit also applies to the activities of the panel, is
not stated expressly.
B)

CONTENT/EXECUTION OF THE POLICY
9. What are the conditions for the admissibility and
allowance of the claims?

The ‘Constitution and Terms of Reference’ mentiones some
conditions on the eligibility and assessment of the claims:
- eligibility
Article 3 of the Constitution and Terms of Reference sets out the
following conditions:
‘the task of the Panel is to consider claims from anyone (or from any one or
more of their heirs), who lost possession of a cultural object ("the object")
during Nazi era (1933-1945)…’
The mandate of the Panel is rather broad: not only claims from (heirs
of) former Jewish owners or claims that follow from seizure by the
Nazis but every claim on dispossession of a cultural object during the
period 1933-1945 can be considered by the Panel. 341
As to the legal status of the claimant the following rules apply. In
the Beneventan Missal Case, the Italian village Benevento filed a
claim for the restitution of a manuscript that originally came from
their public library. The Panel has considered this claim, which gives
illustrates the broad meaning of the word ‘anyone’ from Article 3 of
the act (cited above). 342 Another clue indicating a broad mandate of
the Panel can be derived from the length of the time period (1933 –
1945).
- assessment
The Panel was founded as an alternative to regular court proceedings.
Its main target is to find a solution which is fair and just for both the
claimant and the cultural organization. 343 In order to reach this target,
341 For an example hereof, see the Beneventan Missal Case in which the Spoliation
Panel advised on the restitution of a missal which was in possesion of the British
Library, Spolation Advisory Panel 2005.
342 Spoliation Advisory Panel, Report 2005 (n 325).
343 Article 11 of ‘Constititution and Terms of Reference’, accessible through
<http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx>
accessed 1 December 2011.
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the document ‘Constitution and Terms of Reference’ outlines twelve
criterions that need to be met when assessing a claim. As to the
claimant, the panel needs to examine and determine the
circumstances in which the claimant was deprived of the object,
whether by theft, forced sale, sale at an undervalue, or otherwise. The
Panel has to evaluate, on the balance of probability, the validity of the
claimant's original title to the object, recognizing the difficulties of
proving such title after the destruction of the Second World War and
the Holocaust and the duration of the period which has elapsed since
the claimant lost possession of the object. 344 While doing this, the
Panel needs to give due weight to the moral strength of the claimant's
case. As to the cultural organization, the Panel needs to consider
whether any moral obligation rests on the institution taking into
account in particular the circumstances of its acquisition of the
object, and its knowledge at that juncture of the object's provenance
and take account of any relevant statutory provisions, including
stipulations as to the institution's objectives, and any restrictions on
its power of disposal.
10. How is the value of the property assessed, by the
historical or monetary value?
Nor the relevant policy documents nor the Holocaust Act give any
indication on how the compensation or ex gratia payment are
calculated (for the possible recommendations of the panel see 6
under II.). Up until now the Panel has only recommended for ex
gratia payments by the State. No recommendation have been made
for cultural organization to pay for compensation which means that
there is information is lacking on how the amount of compensation is
calculated.
It needs to be borne in mind that an ex gratia payment has no
legal basis for compensation because a claimant officially has no
rights. The Spoliation Advisory Panel can decide to recommend an ex
gratia payment when it deems that a ‘moral’ claim exists. In two of
the three cases where an ex gratia payment was advised by the panel,
a close outline of the relevant conditions were set out: 345

344 Article 12 (d), ‘Constititution and Terms of Reference’, accessible through
<http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx>
accessed 1 December 2011.
345 Spoliation Advisory Panel, Report of the Spoliation Advisory Panel in respect of a
painting now in the possession of the Tate Gallery (2001) and Spoliation Advisory Panel,
Report 2006 (n 324). The other case in which an ex gratia payment was made
was a case from 2008 about an object made of porcelain, now held by the British
Museum, Spoliation Advisory Panel (n 328).
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a. current market value of the painting,
b. of which is deducted the costs made by the organization for
the insurance, restoration measures and storage,
c. taking into account the profits the cultural organization has
made from the (display of the) painting. 346
11. Publicity of the factual policy?
- publicity of progression reports
There is one report from 2006 that is published on the website of the
Department of the Spoliation Advisory Panel. This ‘Consultation
Paper’, is published to address the matter of legislation that frustrates
restitution of claimed cultural objects even though the Panel has
advised that these objects need to be restituted. The report contains
many suggestions on how to lift the barriers where it concerns
cultural objects that need to be restituted following the advice of the
Spoliation Advisory Panel. The Holocaust Act has been enacted to
solve these issues (see: 2. and 5.). The Panel does not report on its
general activities.
- publicity of the individual files
All recommendations of the Panel are accessible through the website
of the Spoliation Advisory Panel:
http://www.culture.gov.uk/what_we_do/cultural_property/3296.aspx.

12. Legal protection for claimants?
In the relevant policy documents, no mention is made of a special
appeal procedure for claimants whose claim is rejected by the Panel.
The most logical explanation for this, would be that the claimant is
protected through the regular civil court proceedings.

346 Lubina (n 11) 360.
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