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37 Remedies and Compliance 
Geraldo Vidigal

This chapter examines the remedies that prevail in international trade adjudication, often known as

‘prospective’, ‘forward-looking’ or ‘compliance-oriented’. These terms are justi�ed by the lack of

awards for reparation for injury in this �eld, where remedies have evolved to focus not on past injury

but on re-establishing conduct that complies with substantive obligations. The primary remedy

available to trade adjudicators is an impartial determination of breach, coupled with an instruction for

its cessation. These primary remedies are usually accompanied by the possibility of follow-up

adjudication on compliance with them, and potentially by the threat of an authorization of retaliation

in case of non-cessation of the violation. The authorization to apply regulated retaliation may be

considered as a remedy in its own right, available in case the primary remedies prove insu�cient to

induce compliance. However, authorized retaliation should not be confused with awards for damages

or analysed as a functional equivalent to monetary compensation. The practice shows that

complainants in trade disputes do not request adjudication seeking retaliation and seldom implement

it when authorized to do so. The right to retaliate is not perceived as a bene�t in itself, but as an

instrument whose threat can be used to induce performance of obligations or a settlement satisfactory

to the complainant.
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I. Introduction

TRADITIONALLY in international law, the topics of ‘remedies’ and ‘compliance’ appear as fundamentally

separate. Remedies—usefully de�ned as ‘anything a court can do for a litigant who has been wronged or is

about to be wronged’ —are often only sketched in the instruments that establish international courts and

tribunals, and therefore are largely left for adjudicators to determine in their own decisions.

Compliance, on the other hand, is often considered a matter for States and political bodies rather than

adjudicators.  In case of non-compliance with a judgment of the ICJ, for example, the Charter of the United

Nations directs aggrieved parties to the Security Council, which may (or may not) ‘make recommendations

or decide upon measures to be taken to give e�ect to the judgment’.  The European Convention of Human

Rights similarly entrusts a political body—the Committee of Ministers—with monitoring the execution of

judgments of the European Court of Human Rights.  In her monograph on compliance with ICJ judgments,

Constanze Schulte �nds that compliance, in fact, belongs in a ‘post-adjudicative’ phase, whose ‘e�cacy …

will not be determined by another judicial examination, but by immediate political action’.

1

p. 968 2

3

4

5

6

In international trade law, by contrast, adjudication and compliance are fundamentally intertwined.

Addressing questions of compliance—and providing remedies for non-compliance—is perceived as a

natural extension of the adjudicator’s function. As regards WTO dispute settlement, an assessment of the

DSU informed by the practice of WTO Members over the years leads to the conclusion expressed by Piet

Eeckhout in the �rst edition of this handbook: ‘the basic function of [WTO] dispute settlement must be

inducing compliance’.  The key outcome of a successful WTO claim is not an award of damages for breach

but a determination that measures found to be WTO-inconsistent must be brought into conformity with

WTO rules.  And, rather than putting an end to the adjudication process, a ruling of WTO-inconsistency

opens a new stage in the dispute—the compliance stage—focused on settling disputes over compliance and

establishing consequences in case of non-compliance.

7

8

This system of remedies is found in the vast majority of agreements governing international trade relations.

The same overall objective pursued under WTO dispute settlement—substantive performance of obligations

—guides the dispute settlement mechanisms set up by all RTAs of an intergovernmental character,

including the North American Free Trade Agreement (NAFTA)  and its successor, the United States-Mexico-

Canada Agreement (USMCA),  the EU-Canada Comprehensive Economic and Trade Agreement (CETA),

the Regional Comprehensive Economic Partnership (RCEP),  the agreements underpinning the Common

Market of the South (MERCOSUR)  and the African Continental Free Trade Agreement (AfCFTA).  With

respect to trade obligations (chapters on sustainable development or investment often feature di�erent

provisions and di�erent logics), the dispute settlement provisions of all of these agreements feature this

system of remedies, which may be termed ‘prospective’, ‘forward-looking’ or ‘compliance-oriented’.

p. 969
9

10 11

12

13 14

15

Thus, it is possible to speak of a law of remedies in international trade adjudication, not in the sense that

interpretations developed within one treaty system can or should be automatically transposed to a di�erent

treaty system but in the sense that a common logic underpins these systems. On the one hand, these

systems of remedies focus on securing future performance over providing redress for past injury; on the

other, in case of non-compliance with the original ruling, they provide for an authorized and controlled use

of the threat of trade-restrictive and other otherwise agreement-inconsistent measures as a means of

securing compliance with adjudicatory decisions. This common logic leads to the striking similarity

observable among the systems of remedies that exist within the various trade agreements, while also

making the compliance-oriented system of remedies di�cult to replicate outside of trade agreements.

Following this introduction, this chapter examines how compliance-oriented remedies di�er from the

remedies usually provided by international courts and tribunals (Section II). It then discusses how these

remedies operate and have been used in practice (Section III). Finally, it explores why remedies in

international trade law di�er from those that prevail in other �elds of international law. Rather than aiming

at the correction of past injustices, judicial remedies in international trade agreements seek to provide

parties to a dispute with an objective basis on which to renegotiate their relations in case of a violation.

Their ultimate objective is not to restore the status quo that existed before violations but to prevent trade
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A. Judicial remedies under international law

disputes from escalating, through uncontrolled tit-for-tat retaliation, into broader con�icts with more

serious economic or political consequences (Section IV). Section V concludes.

II. International adjudicators and compliance-oriented remediesp. 970

In international law, third-party adjudication always depends on the consent of states. As a result, the scope

of judicial remedies available to international courts and tribunals is closely related to the text of each

adjudicator’s constitutive instrument and applicable law.  Where constitutive instruments and the

applicable procedural rules provide little or no guidance, courts and tribunals have inferred their own

powers from a combination of skeletal provisions, vague references to general international law, legal

principles inferred from domestic legal systems, and shared lawyerly intuition. It was this combination that

the PCIJ invoked in Chorzów Factory to infer from its jurisdiction over a dispute a consequential power to ‘lay

down the conditions for the re-establishment of the treaty rights a�ected’.  In LaGrand, the ICJ provided

even thinner grounds for its �nding of a seemingly unquali�ed judicial freedom to determine remedies.

‘Where jurisdiction exists over a dispute on a particular matter’, the ICJ stated, ‘no separate basis for

jurisdiction is required by the Court to consider the remedies a party has requested for the breach of the

obligation’.

16

17

18

The absence of regularity in providing remedies has not prevented courts and tribunals from rationalizing

and classifying the remedies they did grant. This rationalization has now been codi�ed to an extent by the

ILC in its work on State responsibility. An entire section of the ILC Articles on the Responsibility of States for

Internationally Wrongful Acts (ILC Articles on State Responsibility) is devoted to the legal consequences of

State responsibility.  While the ILC Articles do not use the term ‘remedies’, the term is employed

interchangeably with ‘consequences of internationally wrongful acts’ in the o�cial commentary to the ILC

Articles on State Responsibility  and has been used in the same manner in subsequent jurisprudence  and

scholarship. While not a comprehensive code of remedies,  the classi�cation laid down in the ILC

Articles on State Responsibility usefully describes the di�erent remedies issued by international courts and

tribunals, providing a convenient starting point for a discussion of potentially available remedies and

helping to explain the speci�c character of the remedies available to trade adjudicators.

19

20 21

22p. 971 23

Judicial remedies awarded as consequences of �ndings of breach may fall into two broad categories. First

are ‘forward-looking’ or prospective remedies, which concern the prospect that the conduct found to be a

violation will continue in the future or be repeated. The main prospective remedy is a judicial determination

that the illegal conduct must cease, sometimes accompanied by instructions regarding speci�c acts that a

wrongdoer must perform (or refrain from performing) or legal instruments that it must repeal to achieve

cessation.  Additionally, courts sometimes add to the remedy of cessation statements that aim to give

e�ect to the duty of States to provide ‘guarantees of non-repetition’ of the unlawful conduct.

24

25

‘Retrospective’ remedies address not the wrongful conduct but the injury caused by this conduct, aiming to

secure reparation for injured parties and determining its appropriate form and level. The PCIJ a�rmed the

general principle in Chorzów Factory: reparation must as far as possible ‘wipe out all the consequences of the

illegal act’.  This translates into the three possible forms of reparation: restitution, compensation, and

satisfaction.  A court that opts for restitution may require the wrongdoing State to return assets seized

unlawfully or release persons imprisoned illegally.  Awards for compensation usually cover �nancial or

non-�nancial losses incurred due to the illegal conduct, seeking to o�set material damage and make injured

individuals whole.  Satisfaction is often presented as a self-executing remedy: by recording and publicizing

the unlawful act, the adjudicator is directly providing reparation for moral injury caused by the illegality.

26

27

28

29

30

The overall purpose of what can be called the ‘remedy toolbox’ of international law remains the one

expressed by the PCIJ in Chorzów Factory: to ‘wipe out all the consequences of the illegal act and reestablish

the situation which would, in all probability, have existed if that act had not been committed’.  As Dionisio

Anzilotti, the �rst great systematizer of the law of responsibility, put it, ‘every act carried out by a subject

that is contrary to the rule creates as its consequence the obligation to re-establish, in some form, the legal

order troubled by such act’.  Under general international law, for this legal order to be re-established, the

wrongdoer must both cease the unlawful conduct and o�set, through restitution, compensation, or

satisfaction, the material and moral injury its conduct has caused to others.

p. 972

31

32
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B. Remedies in international trade law: the DSU system

The system of remedies established in the DSU provides the best starting point for an analysis of remedies

in international trade adjudication. The DSU establishes a three-stage procedure. An original dispute

settlement stage is followed by a compliance stage and, in case of persistent non-compliance, by a

retaliation stage. At the original stage, a WTO panel is tasked with making an objective assessment of the

facts of the dispute and of the conformity of the challenged measures with a Member’s WTO obligations.  A

panel report can be appealed to the Appellate Body, which can uphold, modify, or reverse the panel’s

�ndings.  Findings made by the panel (as modi�ed by the Appellate Body) are converted into rulings of the

DSB upon adoption,  producing full legal e�ects and requiring compliance.  At this original stage, the

remedies available to adjudicators are established in Article 19.1 of the DSU, which provides:

33

34

35 36

Where a panel or the Appellate Body concludes that a measure is inconsistent with a covered

agreement, it shall recommend that the Member concerned bring the measure into conformity

with that agreement. In addition to its recommendations, the panel or Appellate Body may

suggest ways in which the Member concerned could implement the recommendations.

p. 973
37

At the original stage of WTO adjudication, a complainant may thus obtain three types of remedies. First,

determinations (‘�ndings’, ‘rulings’ or ‘conclusions’) that the respondent’s measures are WTO-

inconsistent. Second, recommendations, compulsory for the adjudicators when they conclude that there are

ongoing breaches, for the wrongdoing Member to restore the conformity of its measures with WTO rules.

Third, at the discretion of the panel or Appellate Body, suggestions of means by which their

recommendations can be implemented.  No other remedy—in particular, no remedy of reparation—is

provided for.  The sole obligation that arises for a party found in breach at this stage is to ‘bring the

measure into conformity’ with its WTO obligations.

38

39

40

41

The adoption of the original report triggers the second phase of WTO dispute settlement, the compliance

stage. The existence of a legally structured compliance stage di�erentiates WTO adjudication (and trade

adjudication more broadly) from most international adjudication procedures, in which a �nal decision puts

an end to the procedure and compliance is perceived as being beyond the scope of the adjudicator’s regular

functions. In trade adjudication, the compliance stage is part of the core of the dispute settlement

procedure. Following a determination that a measure is inconsistent with WTO rules, the wrongdoing

Member is accorded a reasonable period of time (RPT) to comply, a period that can be determined by

agreement between the parties or by compulsory arbitration.42

Three situations may occur at the end of the RPT. First, all violations found in the adjudicators’ reports may

have been successfully eliminated, in which case the procedure ends without further legal consequences.

Second, the violations may not have been eliminated, either because the Member found in breach has not

changed the challenged measures at all or because its changes have been insu�cient to achieve full

compliance with its obligations. Third, the parties may disagree as to whether the changes made to the

measure originally challenged thorough adjudication have been su�cient to eliminate the breaches found

and achieve compliance with the Member’s obligations. In the latter case, Article 21.5 of the DSU provides

that the parties must (‘shall’) bring the dispute on compliance before a new panel.  Under Article 21.5, the 

compliance panel determines (in �ndings that may again be reviewed by the Appellate Body) whether

measures taken to comply have been taken at all and, in the a�rmative, whether these measures are

consistent with the recommendations and rulings made at the original stage.  The remedy that a

complainant can obtain at this stage is a new DSB ruling, determining that the measures taken to comply

were not su�cient to attain compliance.

43p. 974

44

The third stage of the dispute settlement procedure—the compensation-or-retaliation stage—is opened if,

at the end of the reasonable period of time, the wrongdoer has failed to bring its measures into compliance

with WTO rules. In this case, Article 22.2 permits complainants to request that the violator enter into

negotiations with them to agree on mutually acceptable compensation. If no compensation is agreed on

within 20 days, the complainant may request before the DSB an authorization to retaliate, suspending its

WTO obligations towards the violator at a level equivalent to the injury (‘nulli�cation or impairment’)

caused by the violation.

This ‘suspension of concessions or other obligations’  is what is usually referred to as trade retaliation. It

consists in the non-ful�lment by an injured Member of its WTO obligations towards the non-complying

party. The DSU provides that trade retaliation should, in principle, take place under the same area of the

45
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C. Compliance-oriented remedies in context: from reciprocal agreements to
mega-regionals

violation (goods, services, or intellectual property rights).  Given that the majority of WTO disputes

concern trade in goods, retaliation usually amounts to the complainant suspending tari� concessions, i.e.,

raising tari�s towards products exported by the wrongdoer. However, if such retaliation is not ‘practicable

or e�ective’ and circumstances are ‘serious enough’, the DSU permits so-called ‘cross-retaliation’, i.e.,

non-ful�lment of commitments in agreements di�erent from the one originally violated.  Additionally,

retaliation must be of a ‘level … equivalent to the level of the nulli�cation or impairment’ caused by the

breach.

46

47

48

The compliance-oriented character of this system of remedies can be inferred from the fact that both

compensation and trade retaliation are intended as ‘temporary’.  Compensation aims to secure a degree of

relief for an injured Member when, and for as long as, the wrongdoer is unable to implement the

recommendation to cease its wrongful measure.  Suspension of concessions is described as the ‘last resort’

available under the DSU,  not ‘preferred to full implementation’ of the original ruling.  It can only be

applied for as long as the WTO-inconsistency persists.  Retaliation is thus not a solution to the dispute

alternative to compliance but the ultimate remedy available within the WTO dispute settlement process to

induce compliance, in cases in which a wrongdoer (i) fails to comply with the original rulings and

recommendations within a reasonable period of time and (ii) fails to provide the complainant with

acceptable compensation. Once retaliation is authorized, the complainant may apply it, within the terms of

the DSB’s authorization, until the wrongdoer either implements the rulings and recommendations or

reaches a mutually satisfactory solution with the complainant.

49

50

51 52

53p. 975

54

The structure of prospective remedies codi�ed in the DSU can be found, with minor changes, in virtually

every inter-state trade agreement in force. Modern trade agreements descend from the agreements signed

by the United States following the enactment of the 1934 Reciprocal Trade Agreement Act (RTAA).  The

RTAA sought to lower barriers applied to United States exports by other States, by o�ering to its trade

partners the reciprocal elimination of barriers by the United States, with the corollary that imposition of

new barriers by either side could lead the other party to respond—unilaterally—by re-imposing some of the

lowered barriers. The 1938 Anglo-American Trade Agreement, for example, listed a number of

circumstances under which a party was permitted, following a mere noti�cation to the other party, ‘to

terminate the Agreement in its entirety’, ‘to withdraw or to modify any concessions’ or ‘to impose

quantitative regulations on the importation’ of certain goods.  The agreement also established a broad duty

of parties to seek to respond to each other’s representations with a view to achieving a ‘mutually

satisfactory adjustment’.

55

56

The GATT 1947, which superseded these reciprocal agreements, featured a novel element: remedies were to

be administered by the GATT Contracting Parties acting collectively. Article XXIII of the GATT 1947

permitted any contracting party to refer a dispute with another contracting party to the whole of the

Contracting Parties, which would ‘investigate’ the matter and make ‘appropriate recommendations’ or

‘give a ruling’. Under ‘serious enough’ circumstances, the Contracting Parties could authorize the

suspension of GATT concessions vis-à-vis a wrongdoing party.  This arrangement incorporated the

unilateral remedy of retaliation into the system of collectively administered remedies, submitting the

adoption of otherwise unilateral measures to the prior pursuit of a multilaterally administered procedure.

57

p. 976

It was not the text of the GATT 1947, but the practice of the Contracting Parties in the 1950s and 1960s that

developed this set of remedies into a system of forward-looking remedies. Rather than employing the

authorization to retaliate as a means of reacting to particularly grave breaches, the GATT Contracting

Parties (guided by the Chair or by panels) employed rulings as the primary remedy and the authorization to

retaliate as a back-up remedy, to be employed solely in case of non-compliance with the original ruling.

Early on, in US – Dairy, the Contracting Parties found that the United States was in breach of its GATT

commitments, but counselled the complainants to a�ord to the United States a ‘reasonable period of time …

to rectify the situation’.  Only after the United States had failed to comply with the original ruling was a

complainant (the Netherlands) authorized to retaliate by imposing quantitative restrictions on US

imports.  In Uruguayan Recourse to Article XXIII, after �nding that the defendants were violating a number of

GATT provisions, the panel established what it called a ‘two-stage procedure’, under which it issued a

recommendation for the removal of the GATT-inconsistent measures. The recommendation was

58

59
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accompanied by a statement that it could be followed by ‘the possibility of further action, in case of non-

ful�lment’. Failing compliance within a reasonable period of time, Uruguay would ‘be entitled immediately

to ask for the authorization of suspension of concessions or obligations’.60

This two-stage procedure came to dominate international trade adjudication. Despite retaliation never

having been authorized again during the GATT years,  this system was consolidated in Notes drafted by the

GATT Secretariat,  codi�ed in the 1979 Tokyo Round Understanding on Dispute Settlement,  and �nally

transformed into the three-stage procedure now found in the DSU. It appears in virtually every modern

RTA. The 1988 Canada-United States Free Trade Agreement (CUSFTA),  in a system largely reproduced in

NAFTA and USMCA, as well as in the dispute settlement protocols of MERCOSUR,  adopted the two-stage

procedure, merging adjudication on compliance and on retaliation. Trade agreements of the 2000s, such as

the Dominican Republic-Central America-United States Free Trade Agreement (CAFTA-DR), maintained

it.  The same procedure appears in recent RTAs, sometimes called ‘mega-regionals’ for their wide and

cross-continental membership, such as CETA, the 11-party Agreement for Comprehensive and Progressive

Trans-Paci�c Partnership (CPTPP),  RCEP,  and the EU-Southern African Development Community

(SADC) Economic Partnership Agreement.

61

62 63

p. 977
64

65

66

67 68

69

The systems of remedies established by these agreements all follow the same, compliance-oriented logic.

Adjudicators may be called upon, �rst, to determine whether a party is violating its obligations. In the

a�rmative, the party is granted a reasonable period of time to implement the ruling. In case of non-

compliance, the wronged party is authorized to adopt trade retaliation against the non-complying party,

subject to an assessment by the adjudicator of whether this retaliation is proportional and appropriate

under the rules of the agreement. A violator is not required to remedy the injury caused by its wrongful

conduct but merely to put an end to the violation, i.e., to change its conduct to conform to the relevant rules

as interpreted by the adjudicator. All legal consequences of the violations, and in particular the entitlement

to apply retaliation, cease once compliance with the original rulings is achieved, which justi�es the term

‘prospective’.

Minor variations to the DSU procedure exist, especially to address the perceived excessive length a�orded to

wrongdoers in WTO law before retaliation is authorized. Most RTAs feature periods for compliance far

shorter than the standard 15 months a�orded to wrongdoers under the DSU. In many RTAs, a complainant

may apply retaliation measures at the end of the period allotted for compliance based on its unilateral

assessment of non-compliance. It is then up to the party originally found in breach to initiate proceedings

to claim that the retaliation being applied is excessive (including, presumably, because subsequent

compliance with the original ruling led to the expiry of the entitlement to retaliate).  Such a post-

retaliation procedure was pursued in the Mercosur dispute on Remoulded Tyres, leading the Mercosur

Permanent Review Court to issue an award concerning the proportionality of Uruguay’s retaliation against

Argentina. The Court stated that retaliation should be ‘su�ciently persuasive for the recalcitrant state, in

order to induce it to adjust its conduct to the Mercosur legal order’.  This award was followed by an award

on compliance, in which the Court con�rmed that the original ruling (rather than an assessment ex novo)

should provide the benchmark for subsequent compliance assessments.

70

p. 978

71

72

Of course, nothing prevents parties to a trade agreement from devising di�erent systems of remedies, either

for the agreement as a whole or for speci�c obligations within it. In RTAs, chapters on investment and on

sustainable development often feature chapter-speci�c remedies systems. In CETA, the Investment Chapter

provides that arbitral tribunals may only award monetary remedies or restitution of property; in the latter

case, the wrongdoing party may choose to pay damages instead.  The Chapters featuring labour and

environmental obligations provide that a panel’s �ndings of violation give way to bilateral ‘discussions’

among the parties, which are to ‘take into account’ the panel’s determinations, and do not provide for

regulated retaliation.

73

74

Among trade agreements, those that do not feature a compliance-oriented system of remedies for any

obligations are generally those that go beyond the inter-state paradigm and establish a community. In these

cases, community institutions can often hear complaints from private parties and make determinations that

prevail over those of domestic institutions. These communitarian agreements include the treaties of the

European Union and European Free Trade Association, the Andean Community, and the East African

Community, for example. In these cases, enforcement is expected to be largely carried out directly by

domestic institutions without governmental implementation, obviating (in theory) the need for the kind of

targeted pressure for compliance that an authorization to retaliate permits.
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A. Usage of dispute settlement and compliance

B. Employing retaliation: compliance, settlement, stalemate

III. Compliance-oriented remedies in practice: compliance over
ʻrebalancingʼ

p. 979

Judging by the number of disputes, WTO adjudication was highly successful for as long as it operated as

intended. Between 1995 and 2019, the vast majority of inter-State trade litigation took place before WTO

panels. During this time, the WTO dispute settlement system issued 205 original reports, 38 compliance

reports, and 16 arbitration awards on retaliation. By contrast, RTA adjudication was very limited. In the

1990s and early 2000s, there was some signi�cant litigation  within CUSFTA (8 reports) then NAFTA (3

reports) as well as within Mercosur (10 disputes under the original 1991 dispute settlement protocol, plus

two disputes under its 2002 version), as well as episodic litigation under regional agreements in Latin

America.  But between 2007 and 2016, while the number of RTAs almost doubled,  RTA dispute settlement

systems recorded very little new activity. Two disputes were brought under CAFTA-DR, one by Costa Rica

against El Salvador,  another by the United States against Guatemala concerning labour rights.  The

United States also �led one request for consultations under the US–Bahrein FTA.  All other disputes,

including between parties to regional blocs such as NAFTA and MERCOSUR, were taken to the WTO.

75

76 77

78 79

80

This pattern appears to have changed more recently. On the one hand, uncertainty surrounding the

operation of WTO dispute settlement following the phasing out of the Appellate Body in late 2019 has

brought uncertainty to procedures at the WTO. On the other hand, the multiplication of RTAs has led to a

number of new disputes under RTAs, especially in areas such as environmental conservation and protection

of labour rights. Besides the US–Guatemala dispute under CAFTA–DR,  over the past few years, disputes

were announced under the US-Peru  and US-Korea FTAs,  the EU-Ukraine DCFTA,  the EU-SADC EPA,

the EU-Korea FTA,  and NAFTA itself.  While it may be soon to claim that RTA adjudication has become the

new norm, it has certainly taken o� once more as an avenue for dispute settlement.

81p. 980
82 83 84 85

86 87

The past two years notwithstanding, the overall numbers relating to WTO adjudication under the DSU are

far higher and indicate success in settling disputes. By the end of 2019, out of 535 requests for consultation

�led, 205 had led to original panel reports being issued, meaning that more than half of the disputes

initiated were settled at the consultations stage or during the panel stage prior to the report being issued.

Compliance adjudication was proportionately more limited and had only led to panel reports in 34 disputes

(some disputes led to more than one round of compliance adjudication). Only 14 disputes had reached the

stage of arbitration on retaliation. Given that every dispute in which there is non-compliance can in

principle be taken to the stage of arbitration on retaliation by a dissatis�ed complainant,  the small number

of such arbitrations—fewer than 10 per cent of original panel reports and fewer than 5 per cent of requests

for consultations—suggests that the remedies provided at the original stage led to a satisfactory resolution

of the dispute, through compliance or a settlement, in over 90 per cent of cases.

88

89

p. 981

Despite the e�ectiveness of the primary remedies, it is sometimes considered that the real remedy o�ered

by trade agreements is the back-up possibility of retaliation in case of non-compliance.  In the summaries

of disputes drafted for the WTO website, the WTO Secretariat itself labels the section on the authorization to

retaliate ‘Proceedings under Article 22 of the DSU (remedies)’.  Prior to the inquiry on whether this

terminology is conceptually accurate (see Section 4 below), this section reviews the uses that have been

made of the authorization to retaliate.

90

91

Since the establishment of the WTO until June 2022, the DSB has issued authorizations to retaliate in 16

disputes, always preceded by an arbitration on the level and scope of the authorization.  Table 1

summarizes key aspects of these arbitrations.

92
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Table 1  DSB Authorizations to Retaliate and their Use

DS# Short Title Requesting Member Award
Date

Level authorized
(millions/year)

Applied?

437
 

US–Countervailing
Measures (China)
 

China
 

26 Jan
2022
 

US$645.121 m/y
 

 

353
 

US – Large Civil Aircra�
(2 complaint)
 

EC
 

13 Oct
2020
 

USD 3,993.2 m/y
 

Yes
 

471
 

US – Anti-Dumping
Methodologies (China)
 

China
 

1 Nov
2019
 

USD 3,579.1 m/y
 

No
 

316
 

EC – Aircra�
 

US
 

2 Oct
2019
 

USD7, 496.6 m/y
 

Yes
 

464
 

US – Washing Machines
 

Korea
 

8 Feb
2019
 

USD84.81 m/y + formula
 

No
 

381
 

US – Tuna II (Mexico)
 

Mexico
 

25 Apr
2017
 

USD163.23 m/y
 

No
 

384
 

US – COOL
 

Canada
 

7 Dec
2015
 

CAD1,054.7 m/y
 

No
 

386
 

Mexico
 

USD 227.8 m/y
 

267
 

US – Cotton Subsidies
 

Brazil
 

31 Aug
2009
 

USD147.4 m/y (for FY 2006) +
US$147.3 m/y
 

No
 

285
 

US – Gambling Services
 

Antigua
 

21 Dec
2007
 

USD21 m/y
 

No
 

217,
234
 

US – Byrd Amendment
 

Brazil, Chile, Canada, EC, India,
Japan, Korea, Mexico
 

31 Aug
2004
 

Disbursements Multiplied by
Coe�icient
 

Yes
 

136
 

US – 1916 Act
 

EC
 

24 Feb
2004
 

Amount of Final Judgments
and Settlement Awards
 

No
 

222
 

Canada – Commercial
Aircra�
 

Brazil
 

17 Feb
2003
 

USD 247.7 m
 

No
 

108
 

US – FSC
 

EC
 

30 Aug
2002
 

USD 4,043 m/y
 

Yes
 

46
 

Brazil – Aircra�
 

Canada
 

28 Aug
2000
 

CAD 344.2 m/y
 

No
 

27
 

EC – Bananas
 

Ecuador
 

24 Mar
2000
 

USD 201.6 m/y
 

Yes
 

US
 

9 Apr
1999
 

USD191.4 m/y
 

46
 

EC – Hormones
 

Canada
 

12 Jul
1999
 

CAD11.3 m/y
 

Yes
 

a

nd

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/45221/chapter/387211023 by O
U

P-R
eference G

ratis Access user on 21 D
ecem

ber 2022



Sources: relevant arbitral awards; G. Sha�er and D. Ganin, ʻExtrapolating Purpose from Practice: Rebalancing or Inducing
Complianceʼ in C. P. Bown and J. Pauwelyn (eds), The Law, Economics and Politics of Retaliation in WTO Dispute Settlement
(New York: Cambridge University Press, 2010), at 73–91; M. Limenta, WTO Retaliation: E�ectiveness and Purposes (Oxford:
Hart, 2017); and assessment by the author.

26
 

US
 

USD116.8 m/y
 

a

From this summary, a few patterns emerge. First, with a few exceptions (Antigua, Ecuador, and Chile), the

only Members whose disputes have reached the retaliation stage are the economically largest ones, which

are members of the G20 group of largest economies. Second, other than for the disputes between Brazil and

Canada over subsidies to aircraft manufacturers, the only Members against whom retaliation has been

authorized were the United States and the European Union. Third, while a variety of Members have obtained

authorization to retaliate against the United States, in every dispute in which retaliation was authorized

against the European Union, the United States was a complainant. Fourth, in more than 70 per cent of

disputes in which retaliation was authorized, it was not applied. The only Member that consistently applies

retaliation when authorized to do so is the United States.

Without making a full assessment of the facts of each dispute, it is useful to consider the di�erent scenarios

that have taken place. Some authorizations led to a change in conduct accepted by the complainant as

compliance. This change took place prior to the application of retaliation in US – COOL, US – Tuna II (Mexico)

and US – 1916 Act, and following this application in US – FSC, US – Byrd Amendment, and EC – Bananas. Other

authorizations led to settlements alternative to compliance, before application in US – Cotton and after (a

long period of) application in EC – Hormones. In US – Gambling, no change of conduct ensued, and no

retaliation was applied, while in US – Washing 

Machines, the ‘as applied’ measure was removed, but the ‘as such’ change of conduct did not take place.  In

US – Anti-Dumping Methodologies (China) and US - Countervailing Duties (China), the authorizations to

retaliate intervened within the context of the reciprocal raising of tari�s between the United States and

China that made them of little practical value. Finally, in the aircraft subsidies disputes, Brazil and Canada

reached an implicit truce after both were authorized to retaliate against each other (in Brazil – Aircraft and

Canada – Commercial Aircraft). By contrast, the application of retaliation by the United States in EC – Large

Civil Aircraft was not met with compliance, but resulted in the European Union imposing its own retaliation

measures once this was authorized in US – Large Civil Aircraft (2 Complaint).

p. 982
p. 983

93

nd

This suggests that the authorization to retaliate is of real if limited use for complainants in obtaining

compliance or an alternative settlement. At the same time, to the extent that the authorization to retaliate

can be called a remedy, this authorization does not perform, even potentially, the retrospective portion of

the function of remedies, that is, ‘wip[ing] out all the consequences of the illegal act’ or ‘reestablish[ing]

the situation which would, in all probability, have existed if that act had not been committed’.  After all,

retaliation does not involve a transfer of funds or assets to the a�ected industries but the imposition of

measures that are harmful both to the party su�ering them and to the party imposing them. This has been

referred to as ‘shooting yourself in the foot’ to hit the other party.  Likewise, WTO compensation is not

aimed at making the injured party whole. While it carries the same name as compensation under the ILC

Articles on State Responsibility, it does not require compensating the injured party by o�setting the injury it

su�ered. Rather, WTO compensation amounts to any form of settlement that the disputing parties agree to.

The very label of ‘compensation’ is justi�ed only by the presumption that, for the complainant to tolerate

continued non-compliance, the wrongdoing Member will have to provide it with something in return.

However, this compensation may bene�t sectors and industries entirely una�ected by the WTO-

inconsistent measure. Both retaliation and compensation are ‘temporary measures’ that cease as soon as

compliance is achieved.

94

95

Additionally, an assessment of the practice surrounding the disputes indicates that no WTO Member

initiating a WTO dispute considers the authorization to retaliate to be the purpose of bringing a dispute.

Complaining Members, and the private parties whose interests they are defending, seek performance by

other Members of their obligations.  Rather than seeking to obtain the authorization to retaliate as quickly

as the rules allow, complainants agree to all forms of delays in the process that could lead to an

p. 984
96
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A. Three forms of remedies: unilateral, bilateral, judicial

authorization to retaliate. They provide wrongdoers with multiple opportunities to negotiate even after

being awarded an authorization to retaliate. And, when they do apply retaliation, it is not to increase

revenues, which could best be done by raising a variety of tari�s slightly and seeking a stable ‘rebalancing of

obligations’. Rather, retaliating states seek to maximize the compliance-inducing e�ect of their retaliation,

targeting with quasi-prohibitive additional tari�s the wrongdoer’s most symbolic and politically powerful

industries and those which it expects will most e�ectively exert pressure domestically for the wrongdoer to

comply.

Therefore, both conceptually and empirically, few commonalities exist between an authorization to

retaliate and an award for damages. While it is true that the authorization to retaliate and the remedy of

monetary compensation are calculated to be commensurate with the harm caused by the breach, and may

(in the case of retaliation, only if applied) cause harm to the wrongdoer’s interests, this is where the analogy

stops. The function of these two types of remedies is entirely di�erent. There is little sense in seeking to

apply directly to the �eld of international trade law theories with respect to the function of remedies

developed within the domestic legal context and having in mind judicial awards for damages.

IV. Remedies in international (trade) agreements: compliance,
transaction, retaliation

One way to understand the function of judicial remedies in international law in general, and international

trade law in particular, is to place them within the broader framework of a tripartition of remedies:

unilateral remedies (self-help); bilateral remedies (compensation and transactions more broadly); and

judicial remedies (third-party adjudication).  These three remedies are alternative courses of action

available to a State that believes that another State has breached or is breaching its international

obligations. They are remedies in that they are means to induce a wrongdoer to provide voluntarily the

solution that the aggrieved State is ultimately seeking—usually, performance of the original obligation.

97

p. 985

Within this framework, resort to adjudication appears as a means of obtaining performance of breached

obligations. It is a means alternative to what would, in its absence, be the sole options available to an

aggrieved State: purely bilateral negotiations with the wrongdoer and, in its absence or as a means to

incentivize it, a unilateral determination that commitments have been violated and unilateral adoption of

remedial (self-help) measures.

Permissible unilateral remedies under international law range from retortions (which are unfriendly but

lawful acts taken in response to a breach)  to countermeasures (which consists of reciprocal non-

performance of certain obligations to induce cessation and retaliation)  to its extreme form: self-defence

in response to an armed attack.  Recent trade agreements have reincorporated unilateral remedies as an

authorized means of response. The entirety of the US-China ‘Phase One’ Agreement is to be enforced via

diplomatic escalation of disputes to higher authorities and, where this fails, through unilateral

retaliation.  In the Trade and Cooperation Agreement between the European Union and the United

Kingdom, parties may unilaterally adopt ‘rebalancing measures’ as a response to signi�cant divergences

from the other party with respect to labour and social protection, environmental or climate protection, and

subsidy control.  These developments amount to a signi�cant deviation from the rule in international

trade agreements that requires parties to resort to adjudication before proceeding to retaliate, suggesting

the continued appeal of unilateral remedies, which can be delivered immediately by a party that feels

aggrieved by another party’s conduct.

98

99

100

101

102

103

Unilateral remedies are problematic in at least three ways. First, in adopting such measures, the aggrieved

State almost invariably causes harm to a plurality of actors. Increased tari�s, which are the most common

form of retaliation, are famously disruptive for the State adopting them, harming either its consumers or its

industries as the retaliating State ‘shoots itself in the foot’ in order to harm the wrongdoer.  And, while

some have sought to devise wealth-enhancing retaliation, especially to increase the ability of developing

countries to retaliate (for example, through the suspension of intellectual property obligations),  these

attempts have had limited success in inducing WTO compliance. Besides practical issues, like the aggrieved

State’s ability to implement such a measure,  these proposals ignore the fact that imposing costs on the

104p. 986

105

106
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sanctioning party is not a defect of sanctions but a feature. In adopting such measures, a State is signalling

to the violator that it feels su�ciently aggrieved by its breach that it will adopt costly measures to respond

to it and demand redress.107

A second issue a�ecting the enforcement of rules through unilateral remedies is that these remedies are, by

their very nature, adopted based solely on the perception of the aggrieved State that there has been a

violation and that the violation has caused a certain level of injury. In case the alleged wrongdoer disagrees

with this view, it may reject the label of ‘unilateral remedy’ to the measures adopted and interpret them as

violations themselves and the allegation of a prior violation, a mere pretext. In response to what it perceives

as an original violation rather than a sanction, the purportedly sanctioned state may seek to adopt its own

unilateral remedies. The State that saw itself as originally aggrieved may well interpret the new harmful

measures as an aggravation of the original violation. This may lead to a new dispute in which, given the two

parties’ sovereign equality, the alternatives to a settlement are either the prolongation of the dispute and

the persistence of the harmful measures adopted by both parties or the escalation of the dispute into an ever

more serious con�ict.

The scenario of multiple unilateral and mutually contradictory assessments took place in the 2018–2019

‘Trade Wars’. A �rst ‘trade war’ was started when the United States unilaterally adopted what it labelled

retaliatory tari�s to respond to measures maintained by China negatively a�ecting American exporters and

investors in China. The United States argued that it was not required to go through WTO adjudication

because the alleged measures were not violations of WTO law. A second trade war emerged following the

adoption of increased tari�s on steel and aluminium by the United States on the grounds of national

security. Many WTO Members responded by retaliating unilaterally, based on their own interpretation that

the steel and aluminium tari�s amounted to WTO-inconsistent safeguards. In both cases, unilateral

retaliation was met with escalation by the party retaliated against and, in the case of the US-China dispute,

with further rounds of escalation. The various rounds of escalation and additional tari�s meant that when,

in US – Anti-Dumping Methodologies (China), arbitrators calculated that China should be authorized to

adopt retaliation against the United States over USD 3.5 billion of trade – the third largest award on

authorized retaliation in WTO history – this amount constituted a small fraction of the hundreds of billions

of dollars of trade a�ected by the bilateral tari�s.

p. 987

Third, the evidence from unilateral remedies in practice suggests that they are most e�ective at the threat

stage. When threatened, retaliation may be e�ective in leading economic and political actors to press

decision-makers either to withdraw the harmful measure or to reach an agreement with the a�ected party.

If the dispute reaches the stage where a party applies retaliation, however, this means that the political and

economic system of the wrongdoing party has concluded that retaliation is an acceptable price to pay to

maintain the harmful measure. Additionally, political actors seen to be modifying their conduct not as part

of a negotiation but owing to unilateral demands and retaliation by others are likely to be perceived not as

reasonable but as weak, which creates a disincentive for them to agree to remove the harmful measure.

Evidence from WTO retaliation, political negotiations outside of adjudication systems, and regional trade

agreements in which institutionalized dispute settlement was replaced with retaliation-based dispute

settlement all suggest that retaliation is at its most e�ective when it is credibly threatened, not when it is

applied.108

These considerations shed light on an important function of the prohibition of unilateral retaliation under

Article 23 of the DSU. Article 23(1) requires WTO Members to have recourse to DSU procedures whenever

they ‘seek the redress of a violation of obligations or other nulli�cation or impairment of bene�ts’ under

WTO law. Article 23(2) speci�es that this obligation precludes Members from making unilateral

determinations of violation as well as from adopting unilateral responses as remedies.  As a result,

Members must seek judicial remedies before WTO adjudicators and follow the three-stage procedure in the

DSU prior to adopting retaliatory remedies.  While ordinarily a credible threat of retaliation would require

the threatening party to at least go some way towards imposing actual retaliation, the Article 23 prohibition

allows WTO Members to credibly threaten retaliation while claiming that the reason they do not apply it for

the time being is that, as law-abiding WTO Members, they are pursuing authorization from the DSB. In

other words, Article 23 allows Members to bene�t from the threat of retaliation without having to pay the

cost of actual retaliation. Article 23 in fact allows smaller Members, which would not ordinarily be able

(economically or politically) to adopt actual retaliation measures, to employ the threat strategy nonetheless.

It also creates a period of negotiation in which no retaliation is being applied, allowing Members to reach

a mutual understanding without any of them having to concede to be bowing to retaliation.  Although

109

110

p. 988
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B. Three functions of judicial remedies

Article 23 is unique in its explicit prohibition of unilateral retaliation, other adjudicators in the �eld of trade

have similarly connected the availability of judicial remedies within an institutional setting with the

impermissibility of adopting unilateral remedies.112

It should be noted that WTO law also imposes limits on the bilateral remedies available to the parties.

Although the DSU suggests that a mutually agreed solution is ‘to be preferred’ over a solution determined by

adjudication, it also requires such a mutually agreed solution to be consistent with WTO rules.  And, while

Article 22.8 establishes that a mutually satisfactory solution puts an end to the dispute as well as to an

aggrieved party’s entitlement to maintain unilateral retaliation, in Canada/US – Continued Suspension the

Appellate Body suggested that the conditions in Article 22.8 are met only when there is ‘substantive

resolution of the inconsistency found by the DSB’.  A bilateral settlement could thus be set aside within

WTO adjudication if it is found to be inconsistent with WTO law. Although the Member-driven structure of

the WTO dispute settlement system o�ers signi�cant negotiating space for governments, as a matter of law,

the DSU subjects (or seeks to subject) both unilateral and bilateral remedies to multilateral adjudication,

judicial remedies, and the requirement of WTO-consistency.

113

114

Judicial remedies intervene within the array of remedies otherwise available to States to enforce

international obligations on three levels. First, they allow a State to respond to perceived unlawful conduct

through a means beyond day-to-day negotiations and protests by launching a formal dispute. Second, they

provide an impartial assessment of the relevant obligations and the conduct of the alleged wrongdoer in

light of these obligations. Third, they permit a controlled and authorized use of unilateral remedies, whose

legitimacy is not disputed by the parties due to it being based on their previous consent to the system as well

as on the determination made by the adjudicator.

On the �rst level, dispute initiation is typically viewed by WTO Members and the public more broadly as a

form of news-worthy escalation of bilateral discussions. When a Member raises a trade tension in a WTO

committee other than the DSB, such as the Trade Policy Review Body or the TBT or SPS Committee, it does

not expect this to make the news. Its action results in increased pressure on the wrongdoer through the

WTO membership but not necessarily the public. Launching a dispute mounts further pressure still since it

does make the news.  At the same time, bringing a dispute remains a relatively low-cost option compared

to using unilateral remedies both economically, since it does not involve disrupting industries, threatening

livelihoods or harming consumers, and politically, since it remains within the scope of friendly relations

among trade partners. The fact that half of the requests for consultations at the WTO do not reach the stage

of a panel report indicates signi�cant bargaining at the pre-adjudication stage, which in turn makes

initiating a dispute itself a remedy in the broadest sense.

p. 989

115

On the second level, judicial �ndings, conclusions, and recommendations secure for the complainant an

objective assessment of the dispute by a disinterested third party. While it may be that a Member whose

conduct allegedly violates its WTO obligations adopts this conduct in the knowledge that it is a violation,

there is often genuine disagreement with respect both to the interpretation of obligations and to whether

the conduct constitutes a violation. This disagreement may not only exist between Members but within the

Member adopting the conduct. A Member’s agency or body may adopt a stance on the basis of an

interpretation of its WTO obligations that is not shared by its own legislators, for example. Third-party

adjudication allows the complaining Member to re-enter into bilateral talks with the wrongdoer to re-

discuss the issue, having an impartial body’s assessment that a violation has occurred, and the overall

expectation among Members that it is required to comply with this assessment. Within the Member found

in breach, political and other actors could have di�culties facing up to domestic constituencies based on

their own assessment of what the rules require. Once it becomes widely known that a foreign government

has taken up the issue at the highest level and that the adjudicator has sided with the complainant,

complying becomes politically more acceptable.116

Moreover, a WTO panel’s �ndings are not limited to a binary assessment of whether there has been a

violation. These �ndings identify the speci�c aspects of the measure that contravene WTO obligations as

well as the nature of the violation. This aspect may be more relevant than the answer to the binary question

of whether there has been a violation. Arguably, this is where the intervention of the Appellate Body has

been most relevant. In disputes such as US – Shrimp, Brazil – Tyres, and EC – Seals, the Appellate Body has

made sure to clearly distinguish its conclusion regarding the permissibility of the broad policy in question

p. 990
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from the conclusion that the measure had been applied in a discriminatory manner. As a result, the conduct

expected from the party found in breach was not the elimination of the challenged legitimate policy or

measure but the elimination of its unjusti�able discriminatory aspects. This nuanced outcome would not

necessarily have resulted from a purely bilateral negotiation in which one party seeks to protect its national

policies while the other protests against lost economic opportunities for its nationals.

Finally, the system of remedies set up by trade agreements permits controlled resort to the type of measure

that could be expected to emerge in a bilateral context in case of fruitless negotiations: trade retaliation.

This retaliation can take the form of any non-performance of trade obligations. Retaliation has in some

cases been authorized to take the form of suspension of protection of intellectual property rights and of

commitments in services, but so far it has only been concretely applied in the �eld of goods, i.e., through the

imposition of vastly increased tari�s on imports from the wrongdoing party.

Judicial remedies legitimize retaliation. While still implemented solely by the complaining party, authorized

trade retaliation is no longer unilateral in the sense of being based on one party’s individual perception that

its rights are being violated. Instead, it is based on the assessment, by an institution entrusted with making

this assessment impartially, that a violation has taken place. This legitimation by the institution, and at the

same time by the rules agreed upon by all parties, reduces the likelihood that parties will challenge the

permissibility of the retaliation. In the case of the WTO, the very act of imposing retaliation is preceded by

the possibility of an adjudicator’s assessment that the form of retaliation chosen is warranted and

proportionate to the level of injury (‘nulli�cation or impairment’) caused by the violation, as well as by a

multilateral decision by a collective political body (the DSB) authorizing the application of retaliation.

This judicialization of the remedy of retaliation, often perceived as a burden on an injured complainant,

becomes useful for two reasons. First, the retaliation itself is legitimized and can be applied with reduced

scope for legitimate counter-retaliation. Second, the very series of perceived ‘delays’ within the WTO

dispute settlement procedure provides opportunities for compliance to occur without retaliation, allowing

the complainant to attain its objectives while avoiding having to apply costly retaliation. In fact, a

signi�cant and underrated bonus of the multi-stage procedure that precedes WTO retaliation is that it

allows Members to credibly threaten to retaliate, without being required to act and pay the costs of

retaliation, on the credible grounds that they are waiting until retaliation becomes permissible. Given the

low record of retaliation as a compliance-inducing tool once it becomes permissible, is authorized, and is

applied, the ability to threaten it allows complainants to engage in a threat strategy, which is often

successful, without having to incur the costs of a retaliation strategy, which is less often so.

V. Conclusionp. 991

Uniquely, remedies in international trade agreements are aimed at securing performance by States of their

obligations rather than at the provision of reparation for injury caused by breach. In pursuit of this goal,

trade agreements leave aside the remedy of reparation and entrust adjudicators merely with establishing

whether and why commitments have been violated. The �rst focus of judicial remedies in trade is producing

an impartial assessment of the dispute, with a �nal determination of the scope and content of obligations

and a clear identi�cation of violations. If breaches are identi�ed, the focus of remedies shifts to mobilizing

political and economic resources to induce compliance by the party found in breach with its obligations.

These resources include political pressure in collective organs, mandatory periodic surveillance over cases

in which breaches are found, proceedings to determine compliance with earlier determinations, and the

possibility for an aggrieved party to employ, as a remedy of last resort, regulated trade retaliation.

This complex system of compliance-oriented remedies seeks to address what is often perceived as a

de�ciency of international adjudication: its inability to produce, against the will of a party, the outcome

required by treaty commitments as interpreted by the adjudicator. While problematic from the viewpoint of

the implementation of commitments, this perceived de�ciency is what de�nes international adjudication

and the international legal system more broadly. If non-compliance with obligations were met with an

overwhelming response, the question would be whether the system within which this response operates

remains international in the sense we understand it. An international system permits States to retain the

ultimate power to determine their own policies (which one might call their sovereignty) while still

preserving the legal character of the commitments each state makes to its counterparts. While this system

of remedies may not always secure compliance as desired by complainants, a relatively low degree of
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enforceability can also be thought of as the mirror image of the freedom of States to remain the ultimate

decision-makers within their own jurisdiction. Within an international adjudication system, a well-

designed system of remedies may facilitate the pursuit of compliance and constitute an instrument to

induce compliance, but it is unable to replace the determination of States with respect to how and when to

achieve it.

Judicial remedies constitute the least costly means of seeking compliance among the available ones. The

recent rise in interest in unilateral remedies, perceived as a more e�cient approach than resort to

adjudication, may be due in part to a failure to consider in-depth the implications of the di�erent courses of

action available to an aggrieved State in international relations. States are permanently adjusting their

reciprocal conduct to match the state of their relations, whether visibly (for example, by loudly announced

trade retaliation) or invisibly (for example, by suspending cooperation in ostensibly unrelated �elds or by

failing to process otherwise simple requests from another State or its nationals). Rather than being a

creation of the DSU or international trade agreements, unilateral remedies are structurally embedded in

the international legal regime, where they always constitute the last resort States have against violations of

commitments by other States. What the DSU and other international trade agreements create is thus not the

right to retaliate but the right to seek judicial remedies, and with it, the ability to press for compliance

without employing the economically disruptive and politically hazardous instrument of unilateral

retaliation.

p. 992
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their adoption. In case adjudication takes too long, the complaining party is entitled to adopt the measures while
adjudication is pending.
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The WTO Agreements do admit of unilateral measures in the form of trade remedies. Of the three types of trade remedies,103
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only countervailing measures exist to respond to WTO-inconsistent measures, i.e. prohibited and actionable subsidies,
and are thus a ʻremedyʼ in the sense of this chapter. In case of safeguards, the unilateral suspension of equivalent
concessions by a�ected Members under Article 8.3 of the Safeguards Agreement may also be considered a unilateral
remedy (against a failure by the Member imposing safeguards to provide adequate compensation for their adverse
e�ects).
See above fn 87.104
 A. Subramanian and J. Watal, ʻCan TRIPS Serve as an Enforcement Device for Developing Countries in the WTO?ʼ 3 Journal
of International Economic Law (2000) 403–416.

105

Among the developing countries that threatened to suspend intellectual property rights (in particular, Ecuador in EC –
Bananas and Antigua and Barbuda in US – Gambling), the only Member to have used the threat of intellectual property
protection successfully was Brazil in US – Cotton. See Communication from Brazil, US – Cotton, WT/ DS267/ 43 (12 March
2010); Joint Communication from Brazil and the United States, US – Cotton, WT/ DS267/ 45 (31 August 2010).

106

See D.W. Drezner, The Sanctions Paradox: Statecra� and Economic International Relations (Cambridge: Cambridge
University Press, 1999).

107

Drezner, above fn 108; Vidigal, above fn 97.108
The Panel in EC – Commercial Vessels concluded that Article 23 prohibits all unilateral remedies, whether they imply
reciprocal non-compliance with existing obligations (countermeasures) or constitute simply unfriendly conduct taken in
response to an alleged violation of WTO rules (retorsions). Panel Report, EC – Commercial Vessels, adopted 20 June 2005,
para 7.207.

109

As discussed below, when applied lawfully, WTO retaliation is no longer entirely unilateral. Although its application
remains a matter for the state adopting the measure (and therefore depends for e�ectiveness on its ability and willingness
to retaliate meaningfully), WTO retaliation is the implementation of a multilateral determination.

110

In US – Gambling, the United States was ready to compensate Antigua and Barbuda for losses equivalent to those it
su�ered from the United Statesʼ WTO-inconsistent measures. It was Antigua and Barbudaʼs insistence that it was entitled
to more benefits than those adjudicated by the DSB (i.e., to host online poker servers accessible from the United States)
that prevented the renegotiation of benefits, leaving Antigua with an authorization to retaliate that it was never able to
use. See Minutes of DSB Meeting of 17 December 2012, WT/DSB/M/327 (4 March 2013), at 28-30.

111

Mercosur Ad Hoc Arbitral Tribunal, Award No IX, 4 April 2003, 240; Joined Cases 90/63 and 91/63 Commission v
Luxembourg and Belgium, EU:C:1964/80 Arbitral Award, Air Service Agreement Arbitration (1978) 18 RIAA 417, 443.

112

Articles 3.5, 3.7 of the DSU.113
Appellate Body Report, Canada/US – Continued Suspension, adopted 14 November 2008, para 304.114
 H. Horn, P.C. Mavroidis, E.N. Wijkström, ʻIn the Shadow of the DSU: Addressing Specific Trade Concerns in the WTO SPS
and TBT Committeesʼ 47 Journal of World Trade (2013) 729–759.

115

It could be added that the adjudicatorʼs decision allows the government and other political actors to deflect towards the
international organization the blame for unpopular policies or removal of benefits of specific categories, o�en at the
expense of the rest of society. While this deflective e�ect is sometimes presented as an advantage of international dispute
settlement, it only works in the short term and in low doses. If used extensively, this deflection of blame engenders
backlash against the organization, as if the stateʼs obligations originated in the decision of a small group of international
civil servants rather than in negotiations between states and the resulting reciprocal commitments.
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