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LITIGATION CLAIMS AFTER BILE DUCT 
INJURY CAUSED DURING LAPAROSCOPIC 
CHOLECYSTECTOMY 

It is unknown if the introduction of laparoscopic cholecystectomy (LC) resulted in an increase 

in the incidence of malpractice litigation due to bile duct injury (BDI) in the Netherlands. 

Secondly, no previous research was done on the predicting factors for malpractice litigation by 

BDI patients. The aim of this study was to evaluate the frequencies of medical litigation claims 

initiated by patients referred to a tertiary centre for treatment of BDI after LC. Factors associ-

ated with starting a claim procedure are determined

Between 1991 and January 2006, 500 patients were referred to our centre. 403 patients were 

surveyed by means of a mailed questionnaire. The questionnaire consisted of instruments 

measuring quality of life and 8 additional questions on medical litigation claims and compen-

sation. 

278 patients (69%), a representative cohort of the total series, completed the questionnaire. 

Fifty-three of the 278 patients (19%) reported involvement in a litigation claim. The percent-

age of procedures did not increase over the periods 1991-1995 (19%), 1996-2000 (18%) and 

2001-2005 (20%). Factors associated with starting a claim procedure are: younger age, the 

severity of injury, employment, and the use of social securities. A complete transection of the 

common bile duct is an independent predictive factor for starting a claim procedure (odds 

ratio 7.53, 95% confidence interval 1.85-30.63, p=0.005). 

The number of claim procedures in BDI patients treated in a tertiary centre is 19%. A complete 

transection of the common bile duct is an independent predictive factor for filing a claim.
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Bile duct injury (BDI) is a severe complication caused during laparoscopic cholecystectomy 

associated with increased morbidity, poor survival and high costs.  BDI can lead to lifetime 

complaints and long-term impairment of quality of life.  Adequate diagnosis and optimal 

treatment of BDI patients is essential to improve long-term outcome.  

Previous publications reported a high incidence of malpractice litigation after BDI.  The 

incidence of malpractice litigation in the United States is higher compared to the Netherlands. 

Since the introduction of LC in the U.S. the incidence has risen to approximately 55%. 

Recently, Hubben and Christiaans published data which showed no spectacular rise in claims 

for medical damages in the Netherlands between 1980 and 2001.

It is unknown if the introduction of LC, which is associated with a higher risk of BDI, resulted 

in an increase in the incidence of malpractice litigation in the Netherlands. Secondly, no pre-

vious research was done on the predicting factors for malpractice litigation by BDI patients. 

The reason for filing a claim might be the mental and physical damage caused by the biliary 

injury. On the other hand it might well be the denial of the involved surgeon about the injury 

or the lack of good information offered post-operatively that induced litigation.          

The unexpected course during long-term treatment after the complication and possible re-

constructive surgery might be predictive for filing a claim. Loss of income, caused by absence 

through illness, could be a patient’s incentive to demand financial compensation from the 

hospital or their insurer.  

The aim of this study is to assess the incidence of malpractice litigation after BDI in patients 

referred to a tertiary centre, and to determine injury and patient characteristics associated 

with litigation claims after BDI. 
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Between January 1990 and March 2005, 462 BDI patients were referred to the Academic 

Medical Center for multidisciplinary treatment, and data was collected in a prospective 

database.  Four hundred and three eligible participants took part in a study on quality of life 

and malpractice litigation in BDI patients. The present study only presents the results from 

the malpractice litigation survey. Deceased patients (n=39), patients lost in follow-up (n=14) 

and patients who returned to the country of origin (n=6) were excluded from participation.  

Patients’ medical charts were reviewed to analyse operation reports and clinical data. Data 

included type of operation, time of diagnosis, type of injury according to the Amsterdam 

classification  and therapeutic interventions, both from the referring centre and from our 

institution. Clinical findings in BDI patients were obtained through outpatient records and 

contacting each patient’s general practitioner when no recent outpatient contact was available. 

To evaluate malpractice litigation in BDI patients, patients were asked if they were involved 

in a litigation process and, among other things, if they had requested financial compensa-

tion. The questionnaires were sent by mail and a reminder was sent to patients who did not 

respond. After four weeks, patients who had not yet responded were contacted by telephone. 

To determine which variables were significantly associated with involvement in malpractice 

litigation, univariate analysis was first performed using Chi-square tests. To identify independ-

ent predictors, associated variables (p< 0.1) in univariate analysis were subsequently included 

in a stepwise logistic regression analysis. Data analyses were performed using SPSS® software 

(SPSS, Chicago, Illinois, USA). A P value of < 0.05 was considered statistically significant.
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From 403 eligible patients for the survey, 278 (69%) completed the questionnaire, 88 men 

and 190 women, with an average age of 49 . The characteristics of the responding 

BDI patients are equal to the total cohort of 500 patients referred for treatment of BDI (data 

not shown). There are no significant differences between both groups in gender, age, type of 

injury and type of treatment.

Of 278 patients with a complete questionnaire, 229 (82%) reported that medical error had 

occurred. One hundred and ninety-five (70%) patients attributed the error to the surgeon. A 

written complaint was filed by 82 patients (30%) and 75 patients (27%) requested financial 

compensation. A malpractice litigation claim was filed by 53 patients (19%). For 21 of the 

53 patients, the claim was sustained and for 17 patients the claim was rejected. During the 

present survey, 15 claims were still pending. 

Patient characteristics associated with filing a claim are listed in . A significant associa-

tion was found between the involvement in litigation and patients’ age (p=0.011), classifica-

tion of injury (p<0.01), definitive treatment (p<0.01), employment (p=0.043), and working 

disability (p=0.011). Table 1 also shows that the percentage of patients involved in malpractice 

litigation did not increase during the periods 1991-1995 (19%), 1996-2000 (18%), and 2001-

2005 (20%), (p=0.093). 

The multivariate analysis showed that a complete transection of the common bile duct is an 

independent predictive factor for starting a claim procedure (odds ratio 7.53, 95% confidence 

interval 1.85-30.63, p=0.005). 

The present study shows no increase of BDI patient involvement in malpractice litigation 

over the last 15 years, which is in contrast with ominous reports about the spectacular rise of 

malpractice litigation claims and the discussions in the Dutch media.  The present study was 

conducted in a selective population of BDI patients referred to a tertiary centre for multidisci-

plinary treatment. In the present series, transection of the common bile duct was the inde-

pendent predictive factor for malpractice litigation.

Since the introduction of LC in the Netherlands in 1990, more than 500 patients have been re-

ferred to the AMC for treatment. The number of patients with BDI referred to our centre has 

increased considerably over the last 15 years. Around 40 to 45 BDI patients are referred annu-

ally, with a majority of patients suffering from major injury after an elective LC. Taking into 
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account that 15,000 LCs are performed each year in the Netherlands, 0.3% of the LC patients 

are referred to our centre for the treatment of BDI. This shows that the minimum incidence of 

BDI in the Netherlands is 0.3%, which suggests a higher incidence of BDI in the Netherlands 

than the 0.3 - 0.5% reported in previous studies.  

The definition of surgical complication and medical error often leads to confusion.  It is un-

known how often the complication BDI is a result of malpractice. A complication, for example 

BDI, is not by definition a medical error, while medical errors made during LC do not always 

lead to complications. 

In a recent study, Hubben and Christiaans show no spectacular rise in claims for medical 

damages in the Netherlands during the last decades.  The authors define 3 reasons for patients 

to file a claim; operative errors, misjudgement or denial of injury, and lack of care. The find-

ings in the present study confirm the first-mentioned reason as a peroperative transection of 

the bile duct is the most important reason for patients to file a claim. 

The percentage of claims did not increase in patients whose injury was detected late or even 

after discharge from hospital. The relatively high percentage of claims in patients whose injury 

was detected during surgery is probably associated with the severity of this type of injury. 

Peroperative detected bile duct injury is more often a complete transection of the bile duct 

and not a cystic duct leakage or stenosis of a duct.

Ambady et al. suggested that a good relationship between surgeon and patient is one of the 

most important measures for preventing a malpractice litigation claim.  Our group suggests 

that a detailed informed consent, which notifies the patient fully about the risks and the pos-

sibility of BDI, and the possible consequences, might prevent unexpected disappointment. 

Adequate measurements to diagnose possible biliary injury, classify the severity, as well as 

complete disclosure to the patient decreases the incentive to file a claim. Although it is not 

obliged by law to inform patients about the risks of BDI during LC, because of the low inci-

dence, the severe consequences for patients are a reason to consider the introduction of this 

policy in every surgical practice, as practiced in the AMC.   

The univariate analysis in the present study showed the association between involvement in 

litigation by BDI patients and younger age, employment, and working disability. These asso-

ciations illustrate the socio- economic consequences of BDI. Patients who were aged under 48 

and employed filed litigation claim significantly more often compared to older unemployed 

patients (30.1% vs. 13.5%, p<0.001). Although the exact financial consequences of BDI for 

patients are undetermined, the present study confirms that loss of income due to working dis-

ability is a strong incentive to request financial compensation from the surgeon or the hospital 

involved. Generally, litigation processes in the Netherlands can take one to several years and 

can lead to a reprimand of the physician or even suspension by a disciplinary tribunal. Pa-
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tients can also start a civil court procedure to recover financial losses. In exceptional cases, e.g. death 

of a patient, relatives can prosecute the surgeon or hospital for possible culpable death. 

Kern showed that, compared to other gastrointestinal surgical operations, a complicated cholecys-

tectomy is more often associated with malpractice litigation.  In 2006, McLean reported an average 

payment of $508, 341 in 104 patients who underwent a complicated LC.  The previously mentioned 

paper by Hubben mentioned an exceptional financial compensation of €100,000 awarded in the 

Netherlands, but this case did not involve malpractice litigation after BDI.

The present study found that surgical reconstruction as definitive treatment for BDI is associated 

with an increased involvement of patients in malpractice litigation. Patients who were treated by 

surgical reconstruction filed a claim more often compared to patients who were treated without 

surgery (34% versus 9-11%, p<0.01). These findings probably represent the patients aware of the se-

vere consequences of the injury during work-up for reconstructive surgery. The additional imaging 

shows the patient the severity of injury, while readmission and surgical reconstruction are unex-

pected and major experiences for the patient.  

Multivariate analysis showed that common bile duct transection is the only independent factor for 

malpractice litigation. This finding is remarkable considering our previous findings where no as-

sociation was found between the severity of injury and the outcome in quality of life. 

In summary, 19% of the BDI patients referred to the Academic Medical Centre filed a malpractice 

litigation claim. The risk of malpractice litigation after BDI was increased if patients were young, 

employed and if a transection of the bile duct had occurred. If a malpractice litigation claim is filed 

by a BDI patient, the surgical iatrogenic injury results in long-term consequences, not only for the 

patient, but also for relatives, the surgeon and the insurer. 
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