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LITIGATION AFTER LAPAROSCOPIC 
CHOLECYSTECTOMY 

Medical liability is a major concern in current surgical practice. The medical liability system 

in the United States is under discussion as the system is associated with high costs, and high 

liability premiums. The aim of this study was to evaluate the Dutch arbitration system for 

claims filed after bile duct injury (BDI). 

Data was extracted from the largest Dutch insurance company for medical liability. The 

outcome of the claim and factors associated with the financial compensation awarded were 

determined. 

BDI litigation after laparoscopic cholecystectomy occurred in 0.08% (SD ±0.02%) of the 

cases without a significant increase over the study period. Currently, 88 claims of 133 claims 

have been closed after a median duration of 2 years (range 5 months – 6.5 years). In 61 of 

the 88 cases (69%) liability was rejected and in 16 cases (18%) liability was acknowledged. 

The median compensation was € 9,826.07 (range € 15,88 – € 55,301.06). Rejection of liability 

increased from 50% in the period 1994-1998 vs. 72% in 2004 -2006 (p=0.023). Factors as-

sociated with recognition were: patient employment (p=0.005), and patient’s death (p=0.01). 

Factors associated with an increase in financial compensation are delay in imaging (p=0.033), 

delay in diagnosis (p=0.009), and relaparotomy with repair in the initial hospital (p=0.028). 

The Dutch arbitration system for medical liability after BDI is associated with a short time to 

resolution, high rejection rates, and low payments to BDI patients.   
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Medical liability is a great concern in current surgical practice. The debate over litigation sys-

tems continues worldwide in general medicine and in surgical literature in particular.  In the 

United States the medical liability system is under heavy criticism as it is associated with exor-

bitant overhead costs, skyrocketing liability premiums, and is suggested to be the driving force 

behind rising healthcare costs.  Although the litigation and tort system in the US is different 

from the systems used in Europe, many European policymakers and healthcare providers are 

anxiously following the American crisis. Bile duct injury (BDI) caused during laparoscopic 

cholecystectomy (LC) is a severe surgical complication and often triggers malpractice litiga-

tion claims.  Since the introduction of LC in the United States, malpractice litigation resulting 

from BDI has increased substantially and resulted in an estimated cost of between $40 million 

and $100 million annually.  In the Netherlands, 15,000 LCs are performed each year with 

an estimated BDI rate of 0,5 to 0.8%.  Patients’ series regarding BDI litigation are merely 

reported from the U.S, while the European situation is relatively unknown. In the U.S. liability 

is recognised after BDI in 16% to 60% of the cases, and the duration of claim processing takes 

approximately 3 to 6 years.  Factors associated with claim outcome and the amount of fi-

nancial compensation paid to BDI patients would be of great interest for surgeons, healthcare 

providers, hospitals and insurers, however they are scarcely reported.

The present study describes and evaluates the outcome of the Dutch arbitration system for 

medical liability after BDI. This study analyses the percentage of BDI litigation claims after 

LC and determines factors predicting the outcome of a claim and the amount of financial 

compensation paid to patients. 
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The Netherlands is a relatively small and defined country, with a population of 16 million 

inhabitants. There is one large insurance company for medical liability (MediRisk), which 

was founded in 1993 and started with approximately 20 hospitals. Presently, it is the largest 

medical liability mutual insurance company for institutions, mainly hospitals in the Nether-

lands. The insured institutes are broadly representative of the Dutch teaching and non-teach-

ing hospitals, with the exception of all eight academic hospitals, none of which are insured 

at MediRisk. At the end of 2005, the number of insured hospitals had increased to 73, out of 

a total of 79 Dutch (non-academic) hospitals (92%). Data was extracted from the complete 

database available and all files concerning biliary injury caused during LC between January 

1994 and December 2006 were included in the present study.

To obtain information about the total number of hospitals and the number of LCs performed 

in the Netherlands, the National Medical Registration database was consulted in which all uni-

versity and non-university hospitals register the number of performed operations.  Accurate 

data about the incidence of BDI in the Netherlands are unavailable. 

Biliary injury was defined according to the Amsterdam classification: type A, cystic duct leak-

age; type B, common bile duct leakage; type C, stricture of common bile duct; and type D, 

complete transection of common bile duct.  Patients with vascular injury to the right hepatic 

artery without injury to the bile ducts were also included in the present analysis. Closed claims 

without available medical history or operation reports were excluded for claim outcome 

analysis. 

All included claims were reviewed, and the following data were extracted from the medical 

history files: patient demographics, socio-economic characteristics, indication for chole-

cystectomy, type of injury, time of diagnosis, Intensive Care Unit admission, post-operative 

morbidity, mortality, treatment of BDI in the initial hospital and - or when found necessary 

- in a referral hospital. Documented informed consent procedures, details described in the 

operation report, and documented post-operative communications between surgeon and 

patient were recorded. Finally, the outcome of the claim, and the awarded financial compensa-

tion were evaluated.
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Data concerning patient characteristics, BDI management and treatment outcome are pre-

sented in numbers and percentages. The percentage of BDI litigation claims was calculated 

by the number of BDI-related claims filed at MediRisk divided by the total number of LCs 

performed in the non-university hospitals in the Netherlands. Financial compensation is sum-

marized in euros (€). Means with standard deviation or median values with minimum and 

maximum values are presented, whichever is appropriate. Comparison between groups was 

performed with a Chi-square test, T-test and Mann-Whitney U test, when appropriate. 

  The percentage of hospital insured at MediRisk and the annual percentage of BDI related claims in the 
Netherlands.

 The relation between the number of Dutch hospitals (non academic) and the number of laparoscopic 
cholecystectomies performed in the Netherlands between 1994 and 2005
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In total 11,862 claims were filed over the last 13 years, 2578 of which concerned general sur-

gery. Two hundred and ten of the claims were filed after LC, 133 (62%) of which were related 

to BDI. The remaining 77 claims were filed after LC for other reasons, e.g. injury to other 

anatomical structures, disagreement over doctor-patient communication, or false indication 

for cholecystectomy. The relation between the number of hospitals in the Netherlands and the 

number of LCs performed in the non-university hospitals during the study period is illustrat-

ed in . The total number of LCs performed in the Netherlands increased from 9,356 in 

1994 to 15,942 in 2005. The total number of hospitals decreased during this period as a result 

of hospital mergers. The annual percentage of BDI claims per LC ranged from 0.01 to 0.11 

, with a mean of 0.08% (SD ±0.02%). During the study period, no significant 

increase was found in the BDI litigation percentage. Of the 133 claims, 20 were excluded 

from further evaluation because these files did not contain the complete medical history or 

operation reports, due to closure of the claim before the files were obtained (n=12) or because 

claims were filed too recently (n=8). 

Socio-demographic and bile duct injury characteristics of 113 patients who filed a claim are 

summarized in . Patients are generally young (45 years), female (76.1%), have children 

(72.6%), whereas 48 patients (42.5%) were employed at the time of cholecystectomy. Laparo-

scopic procedures were converted into an open procedure in 22 patients (22.1%) and in 21 

patients (18.6%) BDI was identified during the procedure. A type D injury was diagnosed in 

62 patients (54.9%), while a type A injury was diagnosed in 27 patients (23.9%). The median 

interval between LC and post-operatively detected BDI was 4 days (range 0-240). ICU admis-

sion during the initial hospital stay was necessary in 26 patients (23.0%), generally because of 

biliary peritonitis and related conditions due to bile leakage after a type A (n=9) and type D 

(n=9) injury. Referral to a tertiary centre was performed in 59 patients (52.2%). 

BDI-related death occurred in 9 patients (8%). The mean age of these patients was 62 years 

(range 38 to 81) and all patients died during initial hospital admission or shortly after refer-

ral to another centre. Four patients, with a type A injury, died due to biliary peritonitis and 

related conditions, 3 patients died from severe bleeding from the right hepatic artery, and in 1 

patient the exact origin of the hepatic bleeding was not identified. The ninth patient was male, 

81 years old, and died due to an infectious complication after a hepaticojejunostomy which 

was performed 6 days after the initial cholecystectomy. 

proefschrift Philip DEF18-feb.in177   177 2/22/08   11:01:00 AM



*

‡

* 

‡

proefschrift Philip DEF18-feb.in178   178 2/22/08   11:01:01 AM



Documented informed consent procedures were found in the medical history files of 26 

patients (23.0%). The content of the informed consent was documented in 13 files (11.5%), 

while BDI was mentioned as a possible complication in 11 files (9.7%).  summarizes 

the local conditions described in the operation reports. A complicated LC was reported in 

49 patients (43.4%). This was mostly attributed to bile leakage (42.5%), adhesions (39.8%), 

haemorrhage (21.2%), and anatomical variations of the biliary anatomy (15.0%). 

Dissection of the triangle of Calot was mentioned in 13 operation reports (11.5%), while 2 re-

ports mentioned the identification of the critical view of safety (1.8%). After detection of BDI, 

intraoperative consultation with a colleague or a tertiary centre with hepatobiliary expertise 

was performed in 12.4% and 4.4% cases, respectively. 

proefschrift Philip DEF18-feb.in179   179 2/22/08   11:01:01 AM



Eighty-eight claims were closed after a median duration of 2 years (range 5 months to 6.5 

years, mean 2.4 years). The majority of the cases were out-of-court verdicts (n=81, 93%), 

sixty-five claims (63.6%) were filed by a plaintiff ’s attorney, and an expert opinion was 

obtained in 27 cases (30.7%). Significant differences in case characteristics between the 61 

rejected claims (69.3%), 16 accepted claims (18.2%), and 11 settled claims (12.5%) are sum-

marized in . Claims accepted in the plaintiff ’s favour are characterised by employed 

patients (62.5% versus 27.9% in rejected claims, p=0.02) and documentation of complica-

tions occurring during LC (62.5% versus 31.1% in rejected claims, p=0.03). BDI-related death 

was associated with acceptance or settlement of a claim (18.5% versus 1.6% in rejected claims, 

p=0.004). Other factors like the delay in diagnosis, type of injury, treatment of BDI, informed 

consent procedure, complicating conditions described in the operation report, or the involve-

ment of a plaintiff ’s attorney did not significantly influence the outcome of the claim. 

In 5 patients a tertiary centre was consulted after LC because of post-operative complications. 

Only one of these patients was not subsequently referred to the consulted centre for additional 

treatment and underwent endoscopic stents therapy in the initial hospital. 

The outcome and the financial compensation paid in 88 consecutive closed cases, is summa-

rized in . While in the first 22 cases liability was accepted or settled in 11 cases (50%), 

only in 4 of the last 22 cases (18%) was liability accepted or settled, while no differences 

were found in the type of injury (p=0.25) or death rate (p=0.31) between either group. The 

median financial compensation in the accepted and settled cases was €9,826.07 (range €15,88 

– €55,301.06). Factors associated with the amount of financial compensation were delay in 

diagnostic imaging (p=0.03), delay in diagnosis (p=0.009), relaparotomy with repair in the 

initial centre (p=0.028), and the involvement of a plaintiff ’s attorney (p<0.001) . 
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The present study evaluates the Dutch liability system in surgical practice, in particular BDI 

litigation after LC. The average percentage of BDI litigation claims per LC is 0.08%, with no 

significant increase over the last 13 years. 

Of interest is the real incidence of BDI in the Netherlands, however actual data is unavailable. 

Reviewing our own series, the incidence of type D injury in our centre during the last four-

teen years was 0.2 % (3/1377) that did not result in malpractice litigation. Because accurate 

data from non-academic hospitals are unreported, we recently estimated that the incidence of 

BDI is at least 0.3%,  based on the annual number of 45 patients referred to our centre. In a 

survey, we found that patients referred to our centre are involved in malpractice litigation in 

20% of the cases; from these data we estimated a BDI litigation incidence after LC of 0.06%.  

The present study supports this estimation with a similar incidence. 

The percentage of claims in which liability was accepted or was settled in the patient’s favour 

decreased from 50% around 1996 to 18% around 2005. In contrast with the experience in BDI 

litigation in the United States, the Dutch BDI claims are characterized by a shorter duration 

of the claim process and smaller amounts of financial compensation paid in claims in which 

liability was accepted.  

Since the general introduction of LC in the United States, the incidence of BDI and related 

malpractice litigation has increased.  Contributing factors to litigation claims are suggested 

in several publications.  The unexpected post-operative course, severe disability or death, 

belief in negligence, and the loss of income are suggested reasons for filing a claim. A previous 

analysis in BDI patients treated in our centre showed that medical litigation was associated 

with younger age, more severe injury, patient employment, and the need to fall back on social 

securities.18 The association between malpractice litigation and quality of life was reported in 

two American studies. These studies showed that the presence of a lawsuit is associated with 

poorer quality of life in BDI patients.  Recently, our group found that for patients whose 

outcome of the claim was in their favour, quality of life scores are significantly higher than 

for patients whose claim was rejected. Although these associations are of interest, the causal-

ity dilemma remains unanswered: what came first? Is it the poor quality of life that causes the 

patient to file a claim, or does the litigation process have a detrimental influence on a patient’s 

mental and physical wellbeing? The high rejection rate and low payments awarded to BDI 

patients found in the present series might suggest that a litigation process contributes to a 

poorer quality of life. 

Medical malpractice litigation in the Netherlands is different from the litigation and tort 

system used in the United States. Dutch malpractice litigation is performed via an arbitra-
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tion system, as is common in several European countries. There are no jury trials, there is 

no contingency system and large settlements are rare. The present series illustrates the great 

difference with the previously published BDI litigation series from the United States. In the 

Netherlands, BDI claims were closed after a mean duration of 2.4 years. This is shorter com-

pared to the mean of 3 to 6 years reported in the United States.  Secondly, the mean financial 

compensation paid in the present series of €12,795 is in sharp contrast with the average pay-

ment in the United States. In 2006, McLean reported an average payment of $508,341 in 104 

patients who underwent a complicated LC.  Factors explaining the relatively low payment in 

the Netherlands are probably explained by an obligatory health insurance, availability of social 

securities, and the lack of contingency fees in the Netherlands.

Although a relatively high percentage of the claims was rejected (increasing from 50% to 82%) 

in the present series, these findings correspond to the high defensibility rate of 92% found by 

Kern.  Kern compared the claim outcome after an open versus a laparoscopic cholecystectomy 

in cases proceeded to trail. While 48% of the BDI claims were rejected after an open proce-

dure, 92% of the claims were rejected after a laparoscopic procedure. Acceptance of a claim 

or settlement in the present series was associated with death of a patient, a patient’s loss of 

income due to disability, and complicated LC procedures. Rejection of a claim was generally 

based on the fact that BDI did not result from negligence. In general, the performed surgical 

care was comparable with the care of a reasonably acting and reasonably competent surgeon 

who would have acted similarly under the same circumstances. When measures were taken to 

prevent BDI and specific post-operative symptoms were recognized without extensive delay, 

BDI was not classified as negligence or malpractice.  If medical file documentation was 

poor, and obvious negligence had occurred, and the causality between the injury and severe 

physical or economic damage was evident, the outcome of the claim turned in the patient’s fa-

vour. In the present series, delay in diagnosis was not significantly associated with the outcome 

of the claim; however, delay in diagnostic imaging and delay in detecting the injury clearly 

influenced the amount of financial compensation. Secondly, the present study shows that if 

a relaparotomy was performed in the initial centre, financial compensation is doubled. This 

might reflect the poorer outcome after reconstructive surgery in centres without hepatobiliary 

expertise.  Poor documentation of informed consent procedures and a sparse descrip-

tion of the operation were not associated with acceptance or settlement of liability. However, 

because of the selection of BDI patients who filed a claim, we were not able to determine 

whether poor informed consent procedures and scarce documentation of the operation might 

have contributed to litigation.

Conclusions based on the present series should be interpreted with caution. Although it is 

the largest BDI litigation series available to date, it consists of a heterogeneous population 
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of Dutch patients having suffered BDI, and results may not be easily generalized for other 

countries. Firstly, severe injuries are probably overrepresented because they are more likely to 

trigger litigation. Secondly, certain factors contributing to the claim outcome may not have 

been apparent while reviewing the files, e.g. undocumented interactions between surgeon and 

patient, and the patient’s physical and emotional condition at the time the claim was filed. 

Finally, the calculated percentage of BDI claims is an estimate from the best available data. 

However, during the study period, the percentage of Dutch hospitals insured by MediRisk 

increased, and consequently the reliability of this estimate increased per year.

In conclusion, the outcome of liability claims filed after BDI in the Netherlands is in sharp 

contrast with the United States. The Dutch arbitration system for medical liability after BDI is 

associated with a short time to resolution, high rejection rates and relatively low payments to 

patients. 
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