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POOR AGREEMENT AMONG EXPERT 
WITNESSES IN SURGICAL MALPRACTICE 
LITIGATION  

Malpractice litigation is an increasing concern in modern medical practice. As most lawyers 

are not educated in medicine, expert witnesses are asked to testify about negligence of care. 

Although expert witnesses greatly determine the outcome of a claim, the reliability of expert 

testimony may be arbitrary. Our aim was to determine the inter-rater agreement of expert 

witness testimonies in surgical malpractice litigation.

Surgical expert witnesses independently assessed whether negligence of care occurred by re-

viewing the complete medical history of closed litigation cases. All cases concerned iatrogenic 

bile duct injury which occurred during laparoscopic cholecystectomy. The level of agreement 

was measured and case characteristics associated with negligence were determined. 

Thirteen independent experts reviewed 10 closed litigation cases. In one out of 10 cases full 

agreement was observed. In seven of the 10 cases the highest percentage of agreeing experts 

was 53% or less. Chance-corrected levels of agreement were in the slight to fair range (Kendall 

W coefficient of concordance = 0.16 - 0.25). Disease-related mortality was associated with 

judgements on negligence (p=0.02). Judgements on negligence of care were not associated 

with delay in diagnosis or the severity of injury. Experts with more years of clinical experi-

ence agreed more about negligence. Experts working in an academic setting agreed less than 

experts working in a teaching hospital. Finally, eight of the 13 experts pleaded for the assign-

ment of more than one expert witness to review and comment in a surgical litigation case. 

The reliability of expert witness testimonies in BDI litigation is frail. Defendants, plaintiffs, 

experts, and lawyers should be aware of the drawbacks of expert witness testimonies. Raising 

consensus concerning the standards of surgical care may be required to improve agreement in 

judgements on negligence.
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Malpractice litigation is a great concern in modern medical practice.  The debate over litiga-

tion systems continues worldwide in general medicine and in surgical literature in particular.

 Decisions regarding malpractice are generally made by judges or juries. Due to the lack of 

medical expertise, lawyers depend on expert witnesses to help them to understand and decide 

upon complex cases. Although the use of expert witnesses is common in many jurisdictions 

and witness testimonies greatly determine the outcome of a claim, the reliability of expert 

testimonies may be arbitrary. 

Concern is expressed about the lack of regulation in the process of assigning expert wit-

nesses.  Witness testimonies add meaning to available empirical evidence, but may well be 

influenced by the experts’ experience or working environment.  Moreover, expert opinions 

are biased due to the selection of experts preferred by the plaintiff or defendant.  Monetary 

compensation may bias the outcome and therefore testimonies should never be provided for 

financial gain.  Since standard of care is not determined by consensus criteria (e.g. guidelines) 

for most medical interventions, nor by criteria for expert judgements experts make a subjec-

tive judgement with potential major implications for patients and colleagues. Despite these 

concerns, the reliability of expert witness testimonies in litigation cases is scarcely investigated. 

To date, no studies have assessed the agreement among experts in surgery, while the majority 

of litigation claims result from surgical interventions.  Previous research illustrated that the 

reliability in quality of care judgements based on implicit review is generally poor; neverthe-

less only a few studies investigated reliability among experts in litigation cases.  

Laparoscopic cholecystectomy (LC) is one of the most frequently performed operations by 

general surgeons in the western world, with more than 750,000 LCs performed each year in 

the United States.  LC is associated with an increased risk of bile duct injury (BDI). BDI is an 

iatrogenic injury to the biliary structures resulting in bile duct leakage, strictures or complete 

transection. Consequently, BDI is one of the most prevalent source of surgical malpractice 

litigation.  

The aim of the present study is to assess the agreement about negligence in surgical care 

among experts in BDI litigation cases. Associations between judgements on negligence of care 

and clinical case characteristics are analyzed and comparisons between different groups of 

experts were performed to determine if agreement improves when experts are selected with 

more surgical experience or experts working in an academic environment. 
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In January 2007, the largest Dutch insurer for medical malpractice was approached to deter-

mine the prevalence and outcome of litigation claims after BDI.  For the present study, all 

medical history files of the closed claims were considered eligible for review. Ten medical his-

tory files were manually selected based on a various distribution of type of injury and disease-

related mortality. The type of injury was classified according to the Amsterdam classification.  

The medical history of a closed claim contains the hospital record, surgery record, operation 

record, nursing record, reports of diagnostic imaging and laboratory tests, and referral letters. 

All available data from the medical history files were copied to a digital file format and all 

names of institutions, physicians and others were concealed to prevent identification by the 

reviewers. Objective clinical characteristics and procedures described in the operation reports 

were separately assessed to determine associations between these variables and the outcome of 

the reviews.   

All expert witnesses previously assigned as reviewers in BDI cases, according to the insurer’s 

database, were recorded as eligible reviewers for the present study. Four reviewers lacking 

previous experience in reviewing BDI cases were also assigned as eligible reviewers as they 

had recently participated in the construction of a national guideline for treatment of patients 

with symptomatic gallstone disease. Medical history files were sent via CD-ROM and were 

reviewed by all experts who were willing to participate. Experts were instructed to refrain 

from consulting with each other and were not familiar with the cases. Additionaly, they were 

blinded to the outcome of litigation. 

The claim review process consists of a review of all materials in the file according to a stand-

ardized set of instructions. Each case was assessed by completing of ten questions concerning 

indication for cholecystectomy, intraoperative procedures, postoperative treatment and prog-

nosis. Prognosis was assessed by one item questioning the chance, ranging from 0 to 100%, 

of a good long-term outcome. Ten questions were asked per case, and additional space was 

reserved for reviewer’s comments. Furthermore, expert opinions were obtained by ten multi-

ple-choice questions about informed consent procedures, operational techniques, postopera-

tive management and the use of surgical expert witnesses in BDI litigation cases. Completed 

questionnaires were collected or returned by mail.  
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Reviewers’ agreement about surgical care was determined by three items on the data collec-

tion form: negligence in surgical treatment at any stage during the complete medical history, 

negligence in care during initial operation, and agreement about prognosis. Judgements on 

negligence of surgical treatment were based on the total medical history. Experts were asked 

to base their judgement on whether negligence of care had occurred during initial operation, 

based only on the descriptions in the operation report. Negligent care was defined as care that 

was inferior to the standard of reasonable and prudent care at the time of the event. Reviewers 

were asked to answer a yes or no question, and reviewers were instructed to render a judge-

ment of ‘impossible to judge’ when, due to inadequate or conflicting information, they could 

not determine whether negligence had occurred. 

The analysis of the inter-rater agreement between expert witnesses was carried out through 

the calculation of the Kendall W coefficient of concordance which expresses the simultaneous 

association (relatedness) between different sets of rankings.  This statistic is commonly used 

to assess the change-corrected inter-rater agreement in case of multiple raters. The range of 

Kendall concordance is from 0 to 1; values of 0.00 to 0.20 represent slight agreement, 0.21 to 

0.40 fair agreement, 0·41 to 0.60 moderate agreement, and 0.61 to 0.80 substantial agreement. 

A value above 0.80 is considered an almost perfect agreement.  To determine variations in 

inter-rater agreement between groups of expert witnesses, the Kendall W coefficient of con-

cordance was calculated per group.      

To indentify case characteristics associated with judgements on negligence, a Mann-Whitney 

U test was used. Data analyses were performed using SPSS® software (SPSS, Chicago, Illinois, 

USA). A p value of < 0.05 was considered statistically significant.

Thirteen out of the 18 surveyed experts (72%) participated in this study. These include 

the four experts lacking previous experience in reviewing BDI litigation cases. Five experts 

returned the questionnaire as they were unable to review all cases due to lack of time. All 

participants were certified surgeons with expertise in gastrointestinal surgery working in 

university or teaching hospitals. The median surgical experience was 23 years (range 11-33). 

At the time of the assessment, seven experts (54%) were practising in an academic setting and 
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the median case experience as expert witness in BDI malpractice was four (range 1 - 40) in 

participants with previous experience (n=9).

Clinical characteristics of the 10 reviewed cases are summarized in . Nine patients 

underwent an elective LC for symptomatic cholelithiasis, while one patient underwent chole-

cystectomy for acute cholecystitis. Intraoperative cholangiography was performed in three 

patients following suspected BDI. Transection of the bile duct occurred in five patients. In 

seven of the 10 patients the injury was diagnosed postoperatively after a median of four days 

(range 2 -10). Definitive treatment was performed at the initial hospital for four patients; one 

patient underwent surgical reconstruction by means of a hepaticojejunostomy (HJ) during 

initial operation, and three patients underwent relaparotomy (one HJ after six days and a 

biliary leakage was operatively closed in two patients, after two and six days respectively). 

Six patients were referred to a tertiary centre; one patient for endoscopic stent therapy after a 

primary end-to-end anastomosis resulting in stenosis, one patient for stent therapy for a bile 

duct stricture, and 4 patients for an HJ. Two patients died due to BDI-related complications 

three and 14 days after initial cholecystectomy. 

*

†

§

* § 

†
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The number of reviewers who judged a case as ‘negligence in surgical treatment’ ranged from 

three to 13 per case (median 7) . Overall, experts agreed unanimously that negligence 

had occurred during treatment in just one of the 10 cases. In seven of the 10 cases the highest 

percentage of agreeing experts was 53% or less, which indicates that half of the number of 

experts judged that negligence had occurred, while the others judged the opposite, or could 

not determine whether negligence of care had occurred. 

Judgements of negligence were positively associated with cases in which BDI-related mortality 

had occurred (p = 0.03). . No associations between judgements on negligent care and 

clinical characteristics such as transection of the bile duct (p = 0.37) or the delay in diagnosis 

(p = 0.33) were found. The number of reviewers who judged ‘negligent care during initial op-

eration’ based on the operation report ranged from two to 10 (median 5.5) (data not shown). 

Omitting an intraoperative cholangiography (p = 0.48) or repair during initial operation 

(p = 0.59) were not associated with judgements of negligence.
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Chance corrected level of agreement (W) was fair for the judgement on negligent care during 

treatment (0.25) as well as for the judgement on prognosis (0.22), and slight for the judgement 

on negligence during initial operation (0.16) . Within different groups of experts, 

experts with more years of clinical experience agreed more about negligence during initial 

operation (0.38), during treatment (0.35) and about prognosis (0.34), compared to experts 

with less clinical experience (0.19, 0.29, 0.16, respectively). Experts working in an academic 

environment agreed only more about prognosis (0.36) compared to experts working in a non-

academic setting (0.24). A moderate agreement (0.52, p = 0·03) was measured among the 4 

experts with no previous experience in reviewing BDI litigation cases on the item concerning 

whether negligence of care had occurred during treatment. Agreement within groups of ex-

perts about negligence of care during initial operation ranged from slight to fair (0.11- 0.38). 

§ § §

§ §

§ §

§ §

§

§ § §

§
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The additional ten questions about appropriate and negligent care in patients admitted for 

an LC showed the following expert opinions . All experts agreed on the surgeons’ 

obligation to mention bile duct injury during the informed consent procedure. The majority 

of experts (11/13) recommended the same technique (the critical view of safety technique) 

for preventing BDI. Most experts (11/13) agreed that there is negligent care if no additional 

clinical imaging is performed on patients who have undergone LC and do not recover within 

36 hours. Finally, eight of the 13 experts plead for the assignment of more than one expert 

witness to review and comment in a surgical litigation case.    
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The present study is the first that demonstrates the frail agreement among surgical experts in 

malpractice litigation. In one of the ten BDI cases, unanimous agreement among the experts 

was obtained. In the majority of cases, half of the reviewers judged that negligence had oc-

curred while the others judged the opposite, or could not determine whether negligence of 

care had occurred based on the presented medical histories. Agreement was slightly more con-

sensual among experts with more years of clinical experience, but consensus did not improve 

after a selection of experts from academic centres. Case characteristics or details described 

in the operation report were not significantly associated with judgements of negligence. The 

number of judgements of negligence was significantly higher in cases in which disease related 

mortality had occurred.  

During the last several years, research on malpractice litigation in surgical practice has been 

gaining in interest.  Specific interest in litigation after BDI was initiated after a survey 

among BDI patients treated in our centre, which showed that 19% were involved in malprac-

tice litigation. Most of these patients were young, employed and suffering from a severe in-

jury.  In many of these litigation cases the defendant, plaintiff or the court assigned a surgical 

expert to judge the case.  Although the use of expert witnesses in medical litigation has a long 

tradition in English common law, and is used in many jurisdictions, the reliability is not well 

investigated.  Although the present study was conducted within a single jurisdiction, it may 

be expected that similar outcomes could be found in other jurisdictions.

The present findings illustrate the great variations in expert judgements as standard for neg-

ligence in medical care. Goldman previously showed that the inter-rater reliability in general 

quality of care judgements is poor.  However, only a few studies have investigated the inter-

rater reliability on negligence in medical litigation. Posner et al. investigated the effect of im-

plicit review in 103 anaesthesia malpractice claims among 30 experts.  They found a level of 

agreement defined as fair to moderate, and they estimated that the reliability would increase 

to ‘substantial’ after the assignment of multiple reviewers. In a second study the reliability 

among 97 ophthalmologists was investigated in two litigation cases. Reliability among general 

ophthalmologists was compared with the reliability among specialists in a particular field of 

ophthalmology.  While in one litigation case the specialists showed an almost perfect within-

group agreement, in the other case the agreement among specialists was far worse compared 

to the agreement among generalists. In contrast to these previous studies, the present findings 

show only a slight inter-rater agreement among experts in surgery. Group agreement did not 

improve among experts working in an academic setting or by selecting experts with experi-

ence in BDI litigation. Several explanations have been offered for the poor inter-rater agree-
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ment among reviewers. Jomas et al. showed that if conclusive evidence or consensus criteria 

are lacking, inter-rater agreement is generally worse.  Hindsight bias is another factor that 

affects opinions in medical litigation. The level of hindsight bias is proportional to the severity 

of the outcome. Hindsight bias is almost inevitable in retrospective peer-review reports, and 

should therefore be taken into account in the judicial evaluation of expert testimonies.  A 

third potential reason for the poor agreement is the nature of some physicians to be consist-

ently mild in their judgement, while others are consistently strict.  This is illustrated in the 

present study by experts who judged nine of the ten cases as being negligent, while another 

expert only judged one case as negligent.

The present analysis showed no association between delay in diagnosis or the severity of in-

jury on the one hand, and judgements of negligent care on the other. This finding is consistent 

with the outcome of a previous study which showed that neither factor is predictive for settle-

ment or acceptance of a BDI litigation claim.  The high number of judgements of negligent 

care in cases with BDI-related mortality could well be the result of the previously mentioned 

hindsight bias. 

Although the remarkable findings in the present study may have implications for the cur-

rent system of assigning expert witnesses in BDI litigation cases, several limitations should be 

addressed. Reviewers were not randomly selected from all available Dutch certified gastroin-

testinal surgeons. Reviewers were considered to be eligible if they had previously provided 

expertise in a BDI litigation case according to the insurer’s database, or were involved in 

constructing a guideline. This was done for practical reasons and to provide an outcome that 

is representative for the current practice in the Netherlands. Neither were the claims purely 

selected at random either. To obtain a representation of the existing variety of cases, accord-

ing to clinical characteristics such as type of injury and BDI-related mortality, a selection was 

performed. Finally, the present study assessed the level of consensus among experts, but was 

not able to determine whether experts were right or wrong about negligence in care. Based on 

the recently constructed guidelines for LC in the Netherlands, negligent surgical care occurred 

during all ten operations since the critical view of safety technique was not mentioned to 

prevent BDI in any of the operation reports.     

Several authors addressed the ethics, responsibilities and implications for an expert wit-

ness engaged in litigation review.  Several suggestions are formulated; an expert should 

provide independent assistance to lay lawyers and give objective and unbiased opinion to 

concerns within his expertise; an expert should clearly state the medical evidence on which his 

opinion is based; an expert witness should refrain from expressing opinions if matters are be-

yond his expertise; and finally an expert witness should never assume the role of an advocate. 

In England and Wales these guidelines are incorporated in the Civil Procedure Rules,  while 
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in the United States baseline qualifications for expert witnesses are established by the Federal 

Rules of Evidence. These rules state that experts must establish their expertise ‘by knowledge, 

skill, experience, training, or education’.  

To date, guidelines for surgical witness testimony are lacking not only in the Netherlands, but 

also in several other European countries. Although Dutch initiatives are currently being taken 

to construct recommendations for medical experts, it will take time before these are imple-

mented and broadly used in common litigation practice.  

In the future, it might be valuable for national surgical societies to convene a consensus 

conference in an attempt to define the standard of care for LC.  Guidelines might reduce 

the incidence of BDI and, consequently, the number of litigation claims. However, guidelines 

should be developed on consensus criteria and should be widely accepted among surgeons. 

Only if these conditions are fulfilled, and guidelines fully integrate into clinical practice they 

can, if required, be referred to in a litigation setting.

In summary, experts commonly disagree about negligent care during LC. Defendants, 

plaintiffs, experts, and lawyers should be aware of the drawbacks of expert witness testimo-

nies. Given the magnitude of the emotional, social and economic implications for the parties 

involved, further work should be done to change and improve the system of malpractice 

litigation in surgery.   
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