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3Informal International Lawmaking:
Elaboration and Implementation
in the Netherlands
Leonard F.M. Besselink
3.1. Introduction
Informality is the hallmark of present-day globalization. Formal distinctions such as those between public and private are not decisive if we are to
capture the nature of globalization. Actor informality, process informality
and output informality epitomize globalization. Informal international
lawmaking as defined in the IN-LAW project is, then, essentially a phenomenon of globalization. In turn, it is in the nature of globalization that it
takes place in ‘a space in which the strict dichotomy between domestic
and international has largely broken down’.1 As many authors have submitted, international law no longer takes its primary effect in international



1

Leonard F.M. Besselink is Professor of European Constitutional Law at the University of Utrecht. This paper was finalised while H.G. Schermers Fellow of The Hague
Institute for the Internationalisation of Law (HiiL) at the Netherlands Institute for Advanced Studies (NIAS). This chapter began as a conceptual paper on constitutional
parameters of the status of informal decision-making output in national legal systems,
which was discussed at an IN-LAW research group meeting at Geneva, June 2010;
next, it was discussed in a version focusing more on aspects of implementation and
effects in domestic law, discussed at the IN-LAW group meeting at the NIAS in
March 2011. The author is grateful to the participants and the editors of these volumes
for their remarks and input. Special thanks are owed to Owen Neuteboom, who provided important research assistance, as well as doing most of the ‘fieldwork’ on implementation of IOSCO standards in the Netherlands, and drafted sections on IOSCO
in this chapter.
Nico Krisch and Benedict Kingsbury, “Introduction: Global Governance and Global
Administrative Law in the International egal Order”, in European Journal of International Law, 2006, vol. 17, issue 1, p. 1.
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relations but aims at effectiveness within the domestic legal order.2 International law’s objective is increasingly its realization within the domestic
legal order, and its effect is increasingly located within the national legal
orders. ‘The global is local’, as the saying goes, hence the importance of
examining the manners in which informal international lawmaking takes
effect in the domestic legal order.
This chapter focuses on the status and implementation of the output
of informal international lawmaking in the Netherlands, and looks at the
manner in which certain types of informal international lawmaking in the
field of the financial sector are implemented from the perspective of its
consequences for accountability both in a broad social sense (‘responsiveness’), as well as in a political and legal sense.3 It looks at the constitutional explanations and implications this has.
The choice for the Netherlands is explained by the fact that it is a
country with a typically monistic system as regards the relation between
international law and national law, while it is also an EU Member State,
which can have an impact on implementation. An initial hypothesis researched within the overall project was whether in monist countries, the
reception of the products of informal international lawmaking would be
different from and presumably easier than in dualist countries. This chapter corroborates the hypothesis that the Netherlands easily takes on board
the relevant output within the legal system. This, however, is not due so
2

3

Jean-Bernard Auby, “Globalisation et droit comparé”, in European Journal of Law,
2006, p. 48 : “Si l'on y regarde bien, on découvre que c'est de plus en plus au travers
du droit interne que les normes internationales - en croissance, certes -, produisent
leurs incidences. Ce qui est déterminant, c'est le fait que, notamment au travers des
mécanismes d'effet direct, les normes internationales viennent trouver dans le sein des
mécanismes juridiques nationaux - et notamment des mécanismes judiciaires- les ressorts d'une efficacité qu'elles ont bien du mal à trouver au niveau international. […]Si
l'on regarde bien, on observe que ce droit international dont le poids se fait de plus en
plus sentir dans le droit interne, a une tendance croissante à s'éloigner des préoccupations internationales pour s'intéresser de plus en plus abondamment à des questions
internes”; Jean-Bernard Auby, “Is legal globalisation regulated? Memling and the
business of baking camels”, in Utrecht Law Review, 2008, vol. 4, issue 3; Paul Schiff
Berman, “From International Law to Law and Globalization”, in Columbia Journal of
Transnational Law, 2005, vol. 43, pp. 486–556.
See Joost Pauwelyn, “Informal International Lawmaking: Framing the Concept and
Research Questions”, in Joost Pauwelyn, Ramses A. Wessel, Jan Wouters (eds.), Informal International Lawmaking, Oxford University Press, Oxford, 2012, pp. 13–34.
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much to its monist system as such. In the course of the research undertaken for this chapter, moreover, it emerged that other factors may provide
more crucial clues to explaining the manner in which and the degree to
which informal international law is part of the legally relevant sources in
domestic practice. Apart from certain elements specific to the relevant informal international law output, broader explanations are found in the
constitutional culture of the country which creates the ‘fit’ between informal international lawmaking and the domestic order.
We shall find that classic constitutional institutions of democracy
and accountability are used to a limited extent to oversee the entrance of
informal international law into the domestic setting, but almost necessarily these are quite limited and seem to that extent eclipsed by others. If this
is true and can be generalized, it would mean that, instead of the widely
propagated ‘constitutionalization’ thesis, international law is in a sense
‘de-constitutionalized’ in the framework of informal international law.
In this case study of the Netherlands, we limit ourselves, as far as
the empirical material is concerned, to how output in the financial sector
as produced by the Basel Committee on Banking Supervision and by the
International Organisation of Securities Commissions (IOSCO), including
both IOSCO Principles and the standards produced by the International
Accounting Standards Board (IASB) fared.4
The structure of this chapter is determined as follows. The topic of
giving effect to the output of informal international lawmaking in the do4

On the financial sector and these organisations in particular, see Chapter 5 by Shawn
Donnelly, “Informal International Lawmaking: Global Financial Market Regulation,
On the Basel Committee”; see Pierre Hugues Verdier, “U.S. Implementation of Basel
II: Lessons for Informal International Lawmaking”, in Joost Pauwelyn, Ramses A.
Wessel, Jan Wouters (eds.), Informal International Lawmaking Oxford University
Press, Oxford, 2012, pp. 437–467; David Zaring, “Informal Procedure, Hard and Soft,
in International Administration”, in Chicago Journal of International Law, 2005, vol.
5, p. 547; Michael S. Barr and Geoffrey P. Miller, “Global Administrative Law: The
View from Basel”, in European Journal of International Law, 2006, vol. 17, no. 1,
pp. 15–46. The IASB is briefly introduced and further literature provided on by Maurizia De Bellis, “International Accounting Standard Setting and the IASC Foundation”, in Sabino Cassese, Bruno Carotti, Lorenzo Casini, Marco Macchia, Euan MacDonald, Mario Savino (eds.), Global Administrative Law: Cases, Materials, Issues,
2008, Institute for International Law and Justice, pp. 9–15, and De Bellis, “Global
Private Standards and Public Law: The EU Approach to Accounting Harmonization”,
ibid. pp. 15–19.
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mestic legal order is essentially about determining the ‘fit’ (or ‘misfit’)
between the two. This necessitates us first to describe aspects of both the
relevant international lawmaking and of the relevant domestic legal order
which could provide that ‘fit’. Next, we examine how some of the output
of the financial sector institutions mentioned is endorsed within the Netherlands legal order. On the basis of this analysis we draw some conclusions on the parameters of the domestic effects of informal international
lawmaking. We next return to the issue of accountability and democratic
legitimacy which has been haunting the informality of international lawmaking.
3.2. Informal International Law in Domestic Law:
In Search of Elements of ‘Fit’
It is not easy to say anything meaningful about the legal status of a phenomenon which precisely because of its intended informality also intends
to escape from having any formal legal status. The ‘output informality’ of
the decision-making of organizations and networks with which this book
is concerned, makes determination of its legal status problematic. Fortunately, what is ‘informal’ in one context can become ‘formal’ in another.
It is at this crossing point from informality to formality, from non-status
to status, that we are to examine issues of accountability and legitimacy in
this chapter. In doing so, we must examine the manner in which a ‘fit’ exists – or is lacking – between the informal nature of the output and the
particular legal order in which it is ‘received’, implemented and elaborated. Highlighting some general characteristics of informal lawmaking and
the correspondent characteristics of the domestic system, which provide a
potential ‘fit’, should clear the path to studying more concretely the manner in which particular forms of informal international law enter the domestic legal order with its attendant forms of accountability.
3.2.1. Functional Governance
One crucial aspect of nearly all informal international lawmaking is that it
constitutes a form of functional governance as opposed to territorial political government. States, however, are territorially based political communities. Its purpose and objective is not a specific ‘functional’ interest but
the ‘general’ interest, which in turn is conceived as a political category in
terms of the relevant territorial entity. Functional forms of government
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within the state can be quite controversial and often sit uneasily with traditional, territorially organized representative democracy. Functionally
organized government within the state is easily associated with forms of
corporatism, neo-corporatism or consociationalism, which are often criticized for their potential of undermining the ‘general’ interest formulated
on the basis of political democracy.
From the point of view of a territorially organized political democracy, the ‘specificity’ of functional interests can be legitimately served only to the extent that these can be aggregated into a perceived ‘general’ interest as determined by that territorially organized political community.
Most Western states have succeeded in doing so, because functional governance has existed within all such state legal orders, though to quite different degrees.
Recognizing that most forms of informal international decisionmaking are forms of functional governance can explain some of the questions and issues that arise concerning legitimacy and accountability, as
these stem particularly from the national constitutional frames of thought
rooted in territorial political communities.
3.2.2. Ways in Which International Decisional Output Enters
the National Legal Order: Formal International Law
and Domestic Constitutional Arrangements
Our frame of thought as to the manner in which informal international
lawmaking acquires effect in the domestic legal order, takes its starting
point in the traditional manner in which formal international law does so.
This should make it possible to examine how informal law compares to
these methods.
Of the various forms of classic international law, the categories of
treaties and decisions of (formal) international organizations under public
international law are next of kin to informal international lawmaking as
defined in this project. We focus on these in this section.
As concerns national constitutional systems on how international
law enters the domestic legal order, treaties are the traditional form of international decision-making and in this matter precise rules and practices
have existed at least since the 19th century. Constitutions link treaties to
legislation and take their alleged legislative nature as the benchmark for
the national procedures which allow treaties into the national legal order.
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This has determined the accountability framework for the incorporation of
treaties into the national setting.
From the international law perspective, treaties are – as far as the
legal nature of the international obligations is concerned which they engender – outside the sovereign remit of each of the single parties; they exist inter-subjectively between the parties to the treaty. 5 But as to their conclusion, they must be viewed as the product of governments: they are
classically concluded by government representatives.6 Besides the similitude of a treaty to legislation, this is the other reason for subjecting this
form of decision-making to parliamentary oversight. To the extent that national constitutional treaties consider treaty obligations equivalent to legislation, they require specific parliamentary approval; and to the extent
that they do not, governments act in this regard under general supervisory
and accountability rules of a parliamentary systems, such as the general
concept of ministerial responsibility. 7
A caveat is in place regarding the concept of a ‘treaty’. When use is
made of instruments which create legal obligations not having formal
treaty status under national law, these may still be for all intents and purposes ‘treaties’ under international law.8 These may take the form of ‘executive’, ‘governmental’, ‘ministerial’ international agreements, memoranda of understanding and so forth. Even though they are ‘treaties’ under
public international law, in most countries these agreements do not require parliamentary approval under national law. Instead they may need a
form of governmental approval, typically by the council of ministers, but
5

6
7

8

See International Court of Justice, Case concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain, ICJ Reports 1994, 14 at para. 27; Jan
Klabbers, The Concept of Treaty in International Law, The Hague, Kluwer, 1996.
Article 7 of the Vienna Convention on the Law of Treaties.
We are here speaking in broadly comparative terms. This is not to deny that in some
countries treaties which are not legislative in terms of binding citizens, affect their
rights or impose obligations on state entities in the internal legal order. Thus, we shall
see that in the Netherlands in principle all treaties (in the sense of public international
law) require parliamentary approval. Moreover, in non-parliamentary systems of government, matters within the constitutional remit of the executive are usually excluded
from parliamentary oversight, as is typically the case for presidential powers in the
USA.
See Jan Klabbers, “Impact of Informal International Law before International Courts
and Tribunals”, in Joost Pauwelyn, Ramses A. Wessel, Jan Wouters (eds.), Informal
International Lawmaking, Oxford University Press, Oxford, 2012, pp. 219–240.
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this is not always and everywhere a rule of constitutional law. In the domestic context, in most constitutional orders with a parliamentary system
of government,9 accountability for these instruments is only through ministerial responsibility towards parliament.
For national legal orders, the specific substance of a treaty influences the particular form of entry into the national legal order. When a
treaty concerns rights of citizens or otherwise affects existing legislation,
the general principle in continental European countries is that parliaments
need to approve such treaties before they can become effective within the
national legal order.10 The rationale is that such treaties are considered
equivalent to legislation; they are in a sense legislative treaties. Interestingly, this requirement exists both in monist and dualist systems. This
brings us to the conclusion that as to their validity within the national legal order, there is therefore no essential difference between monist and
dualist systems with regard to this category of treaties: in both systems
they require formal parliamentary endorsement before they can have legally binding force. This is an important accountability guarantee.
The legal status of decisions of (formal) international organizations
is in the main determined by the treaty by which they are established. In
the domestic legal order, the legal status of these decisions is as a general
rule governed by the status which those empowering treaties have in the
domestic order. This is also true in the Netherlands, which is one of the
very few countries which mentions in its Constitution ‘decisions of inter9

10

The US presidential system of government may be part of an explanation why in US
legislation (which is the exclusive power of the parliament, Congress) there are relatively many provisions on participation of US bodies in institutions of informal international lawmaking, as this provides both legitimacy to that activity as well as a grip
of Congress over such activity in the course of reviewing the relevant legislation; thus
as regards the Basel Committee, e.g., International Lending Supervision Act of 1983,
section 902b, codified as 12 USC § 3901(b); see also infra Ayelet Berman, “Informal
International awmaking in edical Products Regulation”, hapter 10. For the other
part of the explanation (the Federal Reserve being outside the separation of powers),
see Barr and Miller, 2006, p. 33, see supra note 4.
This is at any rate the situation in, e.g., the Czech Republic, Belgium, Denmark, Germany, Finland, France, Greece, Italy, Luxemburg (a general requirement for treaty
approval), Norway, Poland, Spain, Slovakia, Sweden. For a treaty to effect citizens’
rights within the UK it in principle needs transformation by act of parliament. In the
Netherlands there is a general principle that all treaties require prior approval, but the
legislative exceptions that can constitutionally be made to this do not guarantee that
all treaties changing citizens’ rights and obligations need parliamentary approval.
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national organizations under public international law’ alongside ‘treaties’.11 In the context of the European Union we find in several other
Member States mention of EU decisions, but not of decisions of other international organizations.
It should be pointed out that treaties which ‘delegate’ traditional
powers to exercise public authority to international entities usually require
parliamentary approval. In many countries such treaties, at least with
some forms of delegation of powers, require the approval by a qualified
majority, and under certain circumstances this requires procedures equivalent or identical to those for constitutional revision or a referendum. Such
procedures provide constitutional legitimacy to attributions or transfers of
power beyond the state. They can be found in both monist and dualist systems.12
We now turn to the distinction between ‘monist’ and ‘dualist’ national systems. By these terms we mean legal systems in which international law forms part of a domestic legal system once a particular international obligation becomes binding on the relevant state, versus systems in
which international obligations become an integral part of domestic law
only through a separate national act by which they are incorporated into
the domestic legal system respectively. Often the terms ‘monism’ and
‘dualism’ are used in an overly generalized manner so as to refer also to
the priority or inferiority of international obligations in relation to national
legal obligations in cases in which they collide, which is common in text
books on public international law but, to say the least, a confusing use of
terminology. Below we shall see that in the Netherlands, for instance, we
have a monist system but not all international law has priority over conflicting national law. Monism and dualism are even mistakenly identified
by absence or presence of the requirement of parliamentary approval.
In monist systems, as we just defined them, treaties form part of the
national legal order from the moment that they become binding under
public international law for the relevant state, irrespective of whether parliamentary approval took place or not.13 Therefore even executive agree11
12

13

Articles 93 and 94, Grondwet.
Dualist: e.g., Denmark, Germany, Ireland, Sweden; monist: Austria, Greece, Latvia,
Luxembourg, Spain.
But also in monist systems there may be a requirement of parliamentary approval for
international engagements, as we will see is the constitutional principle in the Netherlands.
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ments which are not ‘treaties’ in the national sense and hence do not need
parliamentary approval form part of the national legal order. In dualist
systems, parliamentary approval and adoption is usually the prerequisite
for treaties to become part of national law, so this type of executive treaty
would need formal parliamentary endorsement in the form of passing
statute law before it can acquire binding legal effects in the national legal
order and can be invoked as a standard of review in court. Treaties,
whether encompassing executive agreements, memoranda of understanding or not, which have not been adopted into the national order by some
act of incorporation, remain outside the legal system, although courts in
dualist countries have of old found techniques of interpreting national law
in conformity with unincorporated treaty obligations, for example, by relying on the assumption that the government cannot be presumed to have
concluded a treaty conflicting with national legislation, or on the presumption that the legislature cannot be presumed to have legislated in
conflict with the country’s international obligations.
As to the validity of treaties and the output of the international institutions set up by them as part of national law, there is no difference between monist and dualist systems once the latter have approved the constitutive treaties in accordance with domestic constitutional requirements.
One can conclude that treaty approval by parliaments is the main
form of endorsing formal international obligations. This tends to be ex
post accountability in terms of the content of the treaty, but ex ante as to
its operation. So if a treaty is the basis for further international decisionmaking, parliamentary approval of the empowering treaty provides a
mandate for such decision-making. If treaties do not require parliamentary
approval, parliaments have as a rule only the general instruments over executives they normally have, which in parliamentary systems of government is, for example, the rule of ministerial responsibility.
3.2.3. Informal International Decision-Making in the National
Legal Order
The previous section concerned international law proper and the manner
in which treaty law enters into national legal orders. We must now look at
the manner in which informal lawmaking, which does not have the objective of creating rights and obligations per se under international law, enters the domestic legal order.
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We first make some remarks on IN-LAW as an international (that
is, inherently multilateral) phenomenon, on monism and dualism, and
next look at possible forms of unilateral endorsement.
By definition, informal international law does not constitute treaty
obligations and cannot therefore enter the domestic legal order in the
manner described in the previous section. In terms of public international
law, there might at least theoretically be other manners in which it acquires legal significance. For instance, consistent international behavior
on the part of an actor has a certain promissory effect. Under the doctrine
of estoppel such behavior may under circumstances prevent the actor from
subsequent contrary behavior, as otherwise he would act in conflict with
the principle of international good faith (‘soft law’). This phenomenon is
described in the text books on public international law with regard to state
representatives, but it might also occur with regard to public and even private actors in the process of informal international decision-making. The
principle of good faith could in nuce be or lead to the creation of a transnational legal principle of a constitutional nature applying to informal decision making. That is a point that may be relevant to the overall IN-LAW
project, but outside the remit of this chapter.
Informal international decisions do not as such require parliamentary approval in any Western state this author knows of. Only in the context of national parliamentary scrutiny of EU documents, certain forms of
decision-making that do not per se aim at creating legal rights or obligations would need to pass parliament. Also here this is a form of ex ante
accountability which only has the most general sanction attending to ministerial responsibility; put differently, parliament may scrutinize European
informal lawmaking, but only if it concerns a matter which would lead to
a loss of confidence would parliament attach any sanctions.14 Outside EU
law no similar arrangements exist for the type of informal international
law we are dealing with in this chapter.
It can be hypothesized that in practice, at the stage of the actual
making of informal international law, it will by and large depend on
whether these international instruments are related to other governmental
14

For a recent description of the situation in the EU country with the strongest regime of
document based parliamentary scrutiny, the UK, see Davor Jančić, “National Parliaments And European Constitutionalism: Accountability Beyond Borders”, available at
http://igitur-archive.library.uu.nl/dissertations/2011-1004-200607/UUindex.html, last
accessed on 26 June 2012, pp. 233–300.
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policy issues whether it needs dealing with in the national council of ministers in the form of cabinet approval or otherwise and whether they may
draw the attention of parliament in its trail. But this plays a role as well as
regards parliamentary accountability at the stage at which the informal
law has already been made and needs national application or implementation in some form or another.
The status of the output of international decision-making as not creating rights and obligations under international law, might give rise to the
thought that in dualist states these would not have any legal relevance,
whereas in monist systems they might somehow. This conclusion would
be dismissing ‘dualist’ systems too quickly. As we already pointed out,
the classic manner in which in dualist countries courts dealt with nonincorporated international law has been that of ‘consistent interpretation’
on the basis of the assumption that the national legislature or executive
would not have intended to act in contravention of international commitments they have previously engaged in. This kind of approach reduces the
perceived differences between dualist and monist systems considerably
when we are dealing with formal, hard law. But this is all the more a conclusion as regards informal law. After all, both in monist and in dualist
countries, informal law, in as much as it is not per se creating rights and
obligations in the way in which legislation does so, is not used as the primary legal standard, but can be used as a fact which acquires legal significance in the particular context of the case, just as other facts may do.
What seems more important is that in monist systems as well as under dualist systems the relevant international decisions can be accepted
and dealt with unilaterally, since this is not dealing with such international
output qua international norm. Precisely because the informal international output is not a treaty or in other ways legally binding law, the manner
in which it is used in national contexts cannot be bound to whatever the
implications of ‘monism’ or ‘dualism’ might be. It is to this unilateral endorsement which we now turn to.
Informal international output as defined in this project does not as
such impose a legal obligation to take any particular steps to apply, implement or elaborate it nationally. If it is given any of these effects, this is
not in order to comply with an international obligation to do so. This implies that giving such effect is an autonomous unilateral act. It is what
German scholars have of old called ‘self-binding’ (Selbstbindung). Infor-
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mal output which is not as such legally binding is unilaterally attributed
normative value within one’s own domestic setting.
Often some form of endorsement in national law of the informal
outputs will take place in this approach, rendering informal output effective in the domestic legal order:
 passing relevant legislation;
 references in legislation to relevant international standards (for example ISO, NEN-EN, CEN, International Accounting Standards,
IOSCO principles, et cetera);
 non-legislative policy measures with the status of ‘quasi-legislation’
as they exist in many administrative law systems, with similar legal
effect as estoppel in international law, often based on legal principles of good faith or legitimate expectations;
 compliance by public officials based on discretion under existing
legislation;
 by way of functional governance of either formal or informal nature: leaving it to relevant functional bodies or to actors on the market to adopt codes of behavior and other forms of self-regulation
without further formal endorsement.
Each of these manners of endorsing informal international law has
its own accountability aspects, which range from parliamentary accountability to sectorial responsiveness (responsiveness to ‘stakeholders’).
Finally, it is important to draw attention to a particular juridical
technique for taking informal international law into account. This is endorsement of an informal norm or standard as a legally relevant fact without it having been transformed into a national legal norm of any kind.
Although this can be done in a non-legal and unofficial context – factual
compliance by, for instance, a market operator because he thinks it is fit to
do so, for example, as he believes ultimately to profit from compliance –
it is of special significance in judicial settings in which courts take into
account informal international norms as legally relevant facts. 15 We will
come across examples of this below.

15

This phenomenon suggests that the ambiguity of the law/fact relationship is not always dichotomous. See Dick W.P. Ruiter and Ramses A. Wessel, “The Legal Nature
of Informal International Law: A Legal Theoretical Exercise”, in Joost Pauwelyn et
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3.3. The Netherlands: Monism, Openness to the International Order
and the Evolutionary Constitution
The Netherlands has generally been characterized as a ‘monist’ system.
Many text books are imprecise as to the meaning of the term, and it is
therefore often unclear if this judgment focuses on international law’s
forming part of the national legal order or on the superior rank of international law. The Netherlands is monist on the first point. On the basis of
consistent case law since 1919, it is a well-established rule of constitutional law that both written and customary international law that is binding on the Netherlands under public international law, forms an integral
part of national law. For treaties, this is independent from the question
whether it has been submitted to parliamentary approval.16
The issue of the rank of the respective sources of international law
is more complicated. Leaving aside some of the details, the situation is as
follows. Since a constitutional amendment of the early 1950s which purported to facilitate European integration, the Grondwet (Constitution)
provides that directly effective provisions of treaties and decisions of international organizations under public international law have priority over
conflicting national law. In case of a collision of these norms the national
provisions cannot be applied.17
However, in case of conflict between an international legal norm
not being a directly effective provision of a treaty or of a decision of an
international organization, national law prevails over international law.

16

17

al. (eds.), Informal International Lawmaking, Oxford University Press, Oxford, 2012,
pp. 162–184.
As pointed out in footnote 13 above, in the Netherlands all treaties in principle need
prior parliamentary approval (Art. 91 (1) Grondwet). Exceptions are made on the basis of the Act for the Realm on the Approval and Publication of Treaties (Rijkswet
goedkeuring en bekendmaking verdragen), which includes secret treaties (which must
be approved a posteriori once the reasons for secrecy no longer apply), treaties implementing earlier treaties which have been approved by parliament and short term
treaties which do not involve high cost for the state.
Article 94 Grondwet: “Statutory regulations in force within the Kingdom shall not be
applicable if such application is in conflict with provisions of treaties or of decisions
by international organisations under public international law, which can bind everyone”.
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National law also prevails over customary international norm and general
principles of international law.18
As regards European Union law, the constitutional provisions on
the priority of decisions of international organizations had the very purpose of guaranteeing the priority of directly effective European law over
conflicting national legislation. After 1983, the larger part of the constitutional and European doctrine has taken the stance that these constitutional
provisions do not apply with regard to European law, as the EU’s legal effect in the national legal order is taken to be determined autonomously by
EU law.19
On the basis of the sketch of the state of affairs so far, the conclusion may be that the output of informal international decision-making can
only clarify that it can never overrule statutory provisions, unless EU law
would attribute such superior rank to informal norms. The constitutional
rules do not seem to guarantee that informal international law is part of
the national legal order. The legal rule on monism is, after all, restricted to
legally binding international norms. But it does not prevent them to acquire any effect either. In order to search for the possibilities of a ‘fit’ between the Netherlands’ legal order and informal international law, we
need to look for other elements.
One of these elements is the underlying openness to the international legal order of which ‘monism’ and the superior rank of directly effective international law is but an expression. This openness coincides with
the natural interests of the Netherlands viewed from the geo-political and
economic point of view. The Netherlands is a relatively small country, but
for centuries it possessed important overseas territories and as a seafaring
nation was for a while a superpower on the world scene. Its size has to a
considerable extent been compensated for by its location in the delta of
main continental rivers, the Rhine and Meuse, which made large parts of
18

19

This has been established by the Netherlands Supreme Court, Hoge Raad, 6 March
1959, Nyugat, Nederlandse Jurisprudentie 1962, 2 and re-confirmed in Hoge Raad, 18
September 2001, Bouterse, available at http://www.rechtspraak.nl, LJN-number:
AB1471.
For a brief discussion, see Leonard Besselink, “The Netherlands Constitutional Law
and European Integration” in European Public Law, 1996, vol. 2, no. 1, pp. 34–39;
more elaborately, eonard Besselink, “An Open Constitution and European Integration: The Kingdom of the Netherlands” in SEW Tijdschrift voor Europees en economisch recht, 1996, vol. 44, no. 6, pp. 192–206.
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the European continent into Holland’s hinterland, while its North Sea
coast opened up the country to other parts of the world. Its economic potential, as well as its colonial empire, was based on its sea power as well
as its favorable location for international trade, and to a large extent it still
is. Politically, its international orientation was to a large extent westward
(North-Atlantic), but at the same time in favor of supranational integration
of Western Europe. In this respect, the economic and trade interest has
been dominant. This exposure to international relations has been reflected
in constitutional history, even to the level of concrete constitutional provisions, which can be traced to international historical developments.20
This openness to international relations fits in well with the type of
constitution the Netherlands has. If we distinguish between the revolutionary blue-print constitutions which claim to govern and modify the fate
and future of the political community on the one hand, and the evolutionary constitutions which take on board whatever political settlement has
been reached in practice in an incremental long-term fashion, the Netherlands’ constitution belongs to the latter. It is not like most continental European constitutions that are rooted in post-French Revolutionary ideas of
sovereignty, the nation and the pouvoir constituant. In fact, like the British constitution, it is impossible to say what legally the ‘original’ Netherlands constitution was, and those of 1814, 1815, 1840 and 1848 as well as
that of 1983 are considered milestones, though for instance the latter has
been adopted in accordance with the rules of amendment, while some of
the others were not. Unlike continental constitutions like the French,
German and Italian ones, there is no strong constitutional theory of sovereignty (a concept with which one has constitutionally dispensed in this
part of the Low Lands since the end of the 16 th century, initially for political reasons21). This facilitates incoming international norms.
So it is arguable that it is not monism which makes for the openness
of the Netherlands’ legal order to international law and order, but the constitutional openness of the Netherlands that has been expressed in its monism.
20

21

See for a description
eonard Besselink, “Grundstrukturen staatlichen
Verfassungsrechts: Niederlande”, in Armin von Bogdandy, Pedro ruz Villalón, Peter
M. Huber (eds.), Handbuch Ius Publicum Europaeum, Band I: Nationales
Verfassungsrecht, C. F. Mueller Verlag, Heidelberg, 2007, pp. 327–388, paras. 1–60.
See also Besselink, “An Open Constitution and European Integration: The Kingdom
of the Netherlands”, 1996, pp. 192–195, see supra note 19.
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The absence of a strong notion of the nation, the people and popular
or other sovereignty that we mentioned, has also meant that there is no
constitutional theory of the ultimate source of law and political authority.
This means that in the Netherlands there is no problem in recognizing the
legal relevance and authority of norms which have been generated outside
the state system in the strict sense.
This is confirmed by the ‘new’ doctrine of the autonomous effect of
EU law in the Netherlands’ legal order, which is now held to be praeter
constitutionem. Although there are dissenting views on this matter, the
majority view proves the constitutional openness in accepting
heteronomy, that is to say, law stemming from sources outside the
constitutionally recognized ones, from external legal orders, as part of the
national legal order, even with overriding legal rank.
Also, state sources and non-state sources of public authority outside
that of the national state are acknowledged. The Constitution (Grondwet)
itself confirms that public authority may be exercised by autonomous
bodies of territorially decentralized government with an original power to
legislate their own affairs (municipalities and provinces), as well as a
broad range of other bodies which include Waterboards (waterschappen,
who govern water levels (and some qualitative aspects) of surface and underground water by legislation, executive and taxation powers).22 But also
‘public bodies for the professions and trades and other public bodies’ with
legislative, executive and taxation powers, of which a plethora have been
established by act of parliament, almost all of which govern specific sectors of the economy, and play a crucial role in, for instance, the conclusion of collective labor agreements, and provide fora for economic factors
of labor and enterprise to consult and coordinate with representatives of
the political system.23
Such a broad inclusion of the public and actors within the public
domain has been favored by the social structure of the country, which historically has been made up by religious denominational minorities which
needed to strive to consensus in order to make the political and social system work. In the period of the last quarter of the 19 th century till the end
of the 1960s, this translated into the ‘pillarized society’ which was both
socially and politically organized along denominational lines: each group
22
23

Art. 133 Grondwet.
Art. 134 Grondwet.
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had its own sports clubs, trade unions, leisure societies, newspapers and
broad casting associations and political parties. ‘ onsociationalism’ was
the principle on which the country functioned.24
Functional government has been part of the constitutional habitus,
even if it involves major ‘private’ actors. The General Administrative
aw Act thus defines as ‘public authority’ not only institutions, bodies
and organs established under public law, but also “any other person or
body corporate which is invested with the exercise of any public authority”.25
Democracy in the Netherlands is therefore also a much broader notion than one which identifies it with the constitutional institution of parliament. Even parliamentary democracy is conceived differently from that
in some other continental countries in the sense that political parties are
strictly private law entities, which are not governed by public law. Social
and economic participatory structures are as much part of democracy in
the Netherlands.
It is hypothesized that both in the openness to international law and
international relations and in the constitutional open culture, a ‘fit’ can be
found which allows informal international law to enter into the domestic
order.
3.4. Output of Informal International Decision-Making:
Some Findings Concerning the Financial Sector
In this section we turn to a brief discussion of how output of the Basel
Committee, the International Organisation of Security Commissions
(IOSCO) as well as the International Accounting Standards Board (IASB)
has fared in the course of implementation in the Netherlands legal order,
in particular from the point of view of ‘accountability’. In order to do so
we have to briefly introduce the ‘counterparts’ of these international institutions in the Netherlands, that is to say the institutions which ultimately
have to apply the output.
24

25

See the work of Arend Lijphart, The Politics of Accommodation. Pluralism and Democracy in the Netherlands, University of California Press, Berkeley, 1968; Democracy in Plural Societies: A Comparative Exploration, Yale University Press, New
Haven, 1977; Patterns of Democracy: Government Forms and Performance in Thirtysix Countries, Yale University Press, New Haven, 1999.
General Administrative Law Act, (Algemene wet bestuursrecht), Article 1:1, para. 1.
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First, it is useful to point out that supervision in the financial sector
follows a ‘twin peak’ model. The prudential and systemic oversight is fully concentrated in the central bank, De Nederlandsche Bank NV (DNB)
while the ‘conduct of business’ supervision is concentrated in the Financial Market Authority, Autoriteit Financiële Markten (AFM). The Nederlandsche Bank both participates in the Basel Committee and plays a main
role in the elaboration, implementation and application of its output. The
AFM is a main player for the Netherlands in IOSCO, though the central
bank is also represented in IOSCO.
3.4.1. The Basel Committee on Banking Supervision,
the Netherlands Central Bank and Accountability
The Netherlands belongs to the 25 countries with the most interconnected
economies in the world. According to the IMF, the Netherlands is financially the seventh most interconnected country. 26 It is one of the eight
largest global common lenders (together with Switzerland, US, UK,
France, Germany, Spain, Japan).27 Traditionally, the Netherlands has
played an active role in the Bank for International Settlements. Until recently, the President of the Netherlands Central Bank, DNB, Nout
Wellink, was chair of the Basel Committee on Banking Supervision.
DNB has the legal form of a public limited company established
under private law, of which all shares are owned by the State of the Netherlands. All its powers, however, derive primarily from a series of acts of
parliament, of which the Wet financieel toezicht (Act on Financial Supervision) and Bankwet 1998 give the most important institutional provisions
and guarantee their independence. As we have mentioned, under Dutch
administrative law the exercise of its authority brings DNB into the same
category as public authorities established under public law. 28 As a consequence, all general provisions of administrative law apply in principle to
their operation and decisions, including legal protection against their acts.

26

27

28

IMF, The Netherlands Financial Sector Assessment, available at http://www.imf.org/
external/np/ms/2010/121410.htm, last accessed on 26 June 2012.
IMF, Understanding Financial Connectedness, Supplementary Information, 5 October
2010, p. 8.
Algemene wet bestuursrecht, Art. 1:1(1).
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The functions (and members of) these institutions in the international network or in other organizations like the Basel Committee and
IOSCO are not regulated by national law.
The elaboration of rulemaking by the Basel Committee has overall
not been accompanied by national procedures which more broadly involve political institutions. The central bank does involve stakeholders in
the national elaboration of policy measures and standards under standard
procedures of notice and comment, even though the Dutch General Administrative Law Act does not make such procedures compulsory.
DNB published its policy approaches, partly in the form of quasilegislation (‘Beleidsregels’) on its website, most of which are notified in
one of the official journals, the Staatscourant. With a view to implementation of the Basel II package, consultations, information and training
were organized for the sector. The Ministry of Finance also consulted the
sector with regard to the implementation legislation.
Both during the negotiations of the Basel II and III packages, the
government in the person of the Minister of Finance as well as (the President of) the Central Bank kept the Lower House informed on the Basel
Committee.
The Lower House of the States General (Tweede Kamer) was informed about the progress of the Basel II process by three letters of the
Minister of Finance (2001 and 2002) and by a technical briefing by De
Nederlandsche Bank (June 2001). The letters were discussed in a parliamentary committee with the minister. Most critical was one remark by the
Green Left MP on the alleged devolving of responsibility to the banks
themselves, by the introduction of the internal rating system in Basel II. In
similar fashion, parliament has been kept abreast of the elaboration of Basel III, both by the Minister of Finance and through briefings by De Nederlandsche Bank, one of which was conducted by the president of the
Bank himself (who as we mentioned was then also chairing the Basel
Committee).
Domestic legal implementation of the output of the Basel Committee is often mediated by EU legislative measures if it comes to turning it
from non-law, informal or soft law into hard, formal law. This is particularly the case with the Basel packages.
Thus, EC-Directives 2006/48, Banking Directive or Capital Requirements Directive, and 2006/49, implemented the Basel II Accord.
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These directives were not intensively scrutinized by either of the two
Houses of Parliament, but merely taken notice of. This was offset by the
fact that the process of implementation of the directives by legislation had
started some months before the Directives were actually adopted, for reason of the relatively short implementation period and the importance of
timely implementation.
The draft EU legislation adopting the Basel Accord III was scrutinized by the Upper House (Eerste Kamer). Major issues were the desire
expressed by parliament to turn the directives which implemented Basel I
and II into a regulation. This was related to the desire to avoid member
states reverting to ‘gold plating’ over and above minimum rules, that is to
say add extra requirements for specific situations within the relevant
member state because EU law only establishes minimum standards. While
the Swedish parliament has on this point issued a reasoned opinion in the
framework of the EU subsidiarity mechanism, arguing that member states
should have such discretion with a view to the stability of the national financial system, the Dutch feared that this would upset the ‘level playing
field’.29
In the Netherlands the Directives which turned Basel II into formal
law, were implemented by an Act of Parliament entitled Wet implementatie kapitaalakkoord Bazel II, of 20 November 2006, amending the
Wet financieel toezicht, as well as through an Order in Council (algemene
maatregel van bestuur) Besluit prudentiële regels Wft (also known as
Amvb 5).30 The Netherlands’ financial institutions had to implement Basel
II per 1 January 2008 at the latest. Not only the Bill for the relevant Act
but also the draft Order in Council was submitted to and discussed in Parliament.31
The scope for autonomous policy choices were limited, and on the
whole avoided. The Raad van State (Council of State) criticized the initial
choice in the bill implementing the Directives to regulate elements from
the ‘third pillar’ of Basel II by Order in ouncil instead of Act of Parliament, because of the principle that important elements should be incorpo29

30
31

Relevant documents can be retrieved through http://www.ipex.eu/IPEXL-WEB/
dossier/document/COM20110453.do#dossier-COD20110203, last accessed on 29
June 2012.
Staatsblad [Official Journal of the Kingdom of the Netherlands] 2006, p. 662.
Kamerstukken [Parliamentary documents], Tweede Kamer [Lower House], 29 708,
no. 31 with annexes, as well as the parliamentary documents under that file number.
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rated into the Act rather than in delegated legislation. The criticism led to
changes in the Bill before it was introduced in parliament.
Parliamentary concerns were voiced. Some major points of concern
were whether implementation should not go beyond what the Directives
requires (‘gold plating’), the alleged risk that there was change in approach from a ‘principle based’ to a ‘rule based’ approach. Both criticisms
were rejected, though the second point was not argued in great detail.
Whereas some of the accountability practices indicated so far concern a priori accountability towards parliament, there is also a somewhat
limited form of ex post facto accountability in which the Basel Committee
and its output were involved. This was mainly in the aftermath of the financial crisis of 2008, in which one Dutch bank, DSB, went bankrupt, as
did the IceSave, under which name the Icelandic Landsbanki Íslands bank
operated very actively in the Netherlands; the 2008 crisis also necessitated
major interventions including the nationalization of ABN. This gave rise
to more attention by the political actors towards the supervisory institutions and to some extent the Basel Committee.
The President of the central bank DNB (and chair of the Basel
Committee), in a hearing during a first parliamentary investigation32 into
the financial crisis in the Netherlands, declared during his witness that
lobbying does not immediately take place at the Basel Committee, although before and after sessions of the Committee, exchanges of views
take place with representatives of the Committee, but this is not the real
lobbying; this takes place, he submitted, at the national level with the supervisors of the banks (id est, presidents of central banks). Other witnesses testified that severe lobbying takes place in Washington, and that it is
‘general knowledge’ that the presidents each meet with CEO’s of the most
important international banks regularly.33
Criticism was expressed by the parliamentary committee of investigation as to the lack of transparency regarding the existence and role of

32
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A second parliamentary investigation, with powers to hold hearings in which (compulsory) witness is taken under oath, focusing on the role of parliament and the alleged inadequate accountability towards parliament during the crisis, with special attention to the nationalization of ABN, was decided on 16 November 2010, see Kamerstukken 2010–2011, Tweede Kamer, 31 980, no. 15. Hearings began in Autumn
2011, but at the time this chapter was finalized, it was still fully active.
Kamerstukken, Tweede Kamer, 2009–2010, 31 980, no. 3–4, pp. 126–127.
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lobbies in Basel. This deficit was greater, in the opinion of the committee,
than that in the EU context where at least a register is kept.34
In its final report, entitled ‘Credit Lost’ (Verloren Krediet), the parliamentary committee investigating the financial crisis assembled criticism of the parliamentary control over and the role of the Basel Committee. Among testimony of members of parliament, the MP for the Green
Left (Groen Links) was the only one to be critical of the parliamentary
scrutiny of Basel II. He vented his view that the coming about of Basel II
was the low-tide of parliament’s willingness to exercise its political supervisory powers and powers of scrutiny. Effectively, he submitted, the
matter was negotiated between central bankers, with a lobby of international banks in their vicinity. The former Minister of Finance declared that
the standards of the Basel Committee are brought about outside the influence of national governments and without European Union influence.35
Since the report of the first parliamentary committee of investigation on the financial crisis, parliament has not introduced formal procedures of scrutiny for international decision-making concerning the financial sector as they exist for EU decision-making.
3.4.2. International Organization of Securities Commissions
(IOSCO) and the Stichting Autoriteit Financiële Markten
(AFM)
In the International Organization of Securities Commissions (IOSCO)
most of the Security Commissions in the world are represented. IOSCO
consists inter alia of a Presidents’ ommittee (meeting yearly), an Executive Committee (meeting regularly), a Technical Committee and an
Emerging Markets Committee. Through these Committees many standards have been published which are relevant to the sector.
The Stichting Autoriteit Financiële Markten, generally known under
the acronym AFM, is a main player for the Netherlands in IOSCO, though
the central bank is also represented in IOSCO. AF ’s director Hans
Hoogervorst was Chairman of the most important of IOS O’s commit-
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Ibidem, p. 134.
Kamerstukken, Tweede Kamer, 2009–2010, 31 980, no. 3–4, pp. 124–126.
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tees, the Technical Committee, from June 2010 36 to June 2011, after having been its vice-chairman in the two previous years (he became full-time
chairman of the IASB in June 2011). The AFM takes the form of a nonprofit foundation under private law.
Like the DNB and the Ministry of Finance, the AFM conducts public consultations of the sector, while information and training is provided
on a regular basis to stakeholders and representative sector members or
organizations by the AFM on new policies. During the research it transpired that in this regard the AFM website is considerably more transparent and open to the public than that of the DNB.
Roughly the IOSCO standards can be distinguished into three categories: first, Memoranda of Understanding, second, the Objectives and
Principles of Securities Regulation and third, Technical Principles. Here,
only the last two will be discussed. The Objectives and Principles of Securities Regulation is the seminal document of IOSCO.37 This document
has been published in 2003 and revised in 2010 and consists of 38 principles a good Security Commission should adhere to. They are based upon
three objectives of securities regulation: protecting investors, ensuring
that markets are fair, efficient and transparent and reducing systemic risk.
These principles have a high degree of abstraction. They include principles relating to the regulator (their goals and independence), selfregulation, enforcement of securities regulation (powers of securities
commissions) and cooperation in regulation. Some more technical principles are included in these Objectives and Principles as well: principles
concerning auditors, credit rating agencies, collective investment schemes
and market intermediaries.
The Technical Committee of IOSCO produces the Technical Principles. There has been a steady flow of these Principles over the last
years. Examples are the Principles for Dark Liquidity, Principles on Point
of Sale Disclosure, Principles for Periodic Disclosure by Listed Entities
and Principles for the Valuation of Hedge Fund Portfolios.38

36
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38

IOS O, “Hans Hoogervorst appointed hairman of IOS O’s Technical ommittee”,
available at http://www.iosco.org/news/pdf/IOSCONEWS184.pdf, last accessed on 26
June 2012.
The latest edition of Objectives and Principles can be obtained on the IOSCOwebsite.
Also accessible via the IOSCO online public library.
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3.4.2.1. Input Legitimacy and Accountability
The input (or a priori) accountability for the making of the IOSCO principles is largely that of the members of the committee’s members. For the
Netherlands there is no clear mechanism for mandating the members, either formally (there is no relevant legislation) or informally. Although the
president of AFM meets a few times a year with the Minister of Finance,
there are no indications that during these the former’s input in IOS O’s
Technical Committee has ever been discussed. According to our spokespersons at AFM, quite a few of the technical principles already existed in
the Dutch practice before they were formulated at IOSCO level. It is felt
important that IOSCO principles reflect existing practice.39 In turn, most
existing supervisory practices and the principles on which these are based,
are a result of regular (but informal in the sense that these are always followed but are not legally compulsory) procedures of publication and consultation with stakeholders. These rounds of consultation are always published on the AFM website.
In practice, there is no central role for the lawyers at AFM in the
application and implementation of IOSCO standards. Knowledge is decentralized to the relevant operative departments within AFM.
3.4.2.2. Legal Basis
The principles drafted by IOSCO can enter the legal order in many different ways. The principles can acquire a legal status either under national
law directly or via European law. They can, however, also be applied independently of such a legal basis by the Financial Markets Authority as a
relevant standard in its exercise of discretionary powers. Furthermore, it is
possible that the principles acquire the status of legally relevant norms in
the interaction between market parties. The way in which the principles
enter the national legal order influences the accountability of IOSCO.

39

Interviews at AFM on 26 May 2011, with Mr Gert Luiting (Manager, Public and International Affairs) and Mr. Niels de Kraker (Senior Officer, Public and International
Affairs).
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3.4.2.3. National and European Legislation
The first accountability mechanism is through adoption by a national or
international legislature. In this case the focus of accountability shifts to
another level, from IOSCO to the relevant legislature.
References to IOSCO principles in national law have, however,
been scarce. There is only one reference to IOSCO principles in national
statute law, id est, section 5:9 of the Financial Supervision Act. This section (based on Article 20 of the Prospectus Directive) provides that the
Financial Markets Authority (AFM), in determining whether a prospectus
may be issued, has to make sure it complies with “international standards
drafted by international organisations of securities commissions”. From
the Parliamentary Documents we know that the IOSCO standards are
meant.40 This provision, however, concerns only prospectuses of issuing
entities having their seat outside the EU. If the seat is inside the EU, the
EU Prospectus Regulation, and the standards included therein, is applicable.
Some of the IOSCO principles have been included or referred to in
EU legislation. This applies for instance to the Prospective Directive,
which dynamically refers to IOSCO standards. One of the most prominent
references can be found in the Prospectus Directive. Recital 22 of this directive states that
[b]est practices have been adopted at international level in
order to allow cross-border offers of equities to be made using a single set of disclosure standards established by the International Organisation of Securities Commissions
(IOSCO); the IOSCO disclosure standards will upgrade information available for the markets and investors and at the
same time will simplify the procedure for Community issuers wishing to raise capital in third countries.41

In Article 7 the power to take measures concerning more detailed
specific information which must be included in a prospectus, is delegated
to the Commission. These, according to Article 7 paragraph 3 of the Directive, “shall be based on the standards in the field of financial and non40
41

Kamerstukken, Tweede Kamer, 2005–2006, 29 708, no. 19, p. 53.
Recital 22 of the preamble of the Prospectus Directive, Directive 2003/71/EC of the
European Parliament and of the Council of 4 November 2003 on the prospectus to be
published when securities are offered to the public or admitted to trading.
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financial information set out by international securities commission organisations, in particular by IOS O […]”.
Another major piece of EU legislation which is actually closely related to the IOS O technical principles is the ‘ arkets in Financial Instruments Directive’ ( iFID).42 In the Netherlands, this is implemented
through the Wet financieel toezicht, as well as through an Order in Council (algemene maatregel van bestuur) that is based on it.43
As with the Basel ommittee’s output, here informal law enters the
national legal orders via the route of the European Union. A comparison
of the ex ante scrutiny by the national parliament of the draft Directive
with the legislation implementing the directive again shows that parliament’s role in the latter is overall more active than in the former. The
draft Directive was only taken note of without further deliberation, debate
or memoranda in committee or plenary, but parliamentary involvement in
passing implementing legislation was intensive. No particular mention
was made, however, of Article 7 of the Directive or the IOSCO standards
to which it refers. The focus of accountability is therefore not on the underlying IOSCO output but rather on how to give effect to it, though it is
unclear to what extent the relevant legislation is consciously considered to
be based on IOSCO standards.
3.4.2.4. Upward Internal Accountability: The IMF FSAP-Program
A second form of accountability, relates to the application of the Objectives and Principles’ part on supervisory principles. This is the I F’s assessment of the financial sector as part of the Financial Sector Assessment
Program (FSAP). This concerns accountability to the international finan42

43

Directive 2004/39/EC of the European Parliament and of the Council of 21 April
2004 on markets in financial instruments amending Council Directives 85/611/EEC
and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the
Council and repealing Council Directive 93/22/EEC, as amended several times; a
proposal for recasting the Directive and a new Regulation on Markets in Financial Instruments was adopted by the Commission in the autumn of 2011, see
http://ec.europa.eu/internal_market/securities/isd/mifid_en.htm, last accessed on 26
June 2012, which also provides much information on implementation and the Commission’s consulting stakeholders and experts on iFID and its reviews.
This was done through legislation (Wet implementatie richtlijn markten voor financiële instrumenten, 30 October 2007; in Staatsblad 2007, p. 406 and by a Decision
(Besluit gereglementeerde markten Wft, 30 October 2007; in Staatsblad 2007, p.
407).
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cial cluster of organizations which spawned IOSCO – in a sense ‘upward’
accountability. In its country report in the framework of the FSAP, the
IMF evaluated the stability of the financial sector in the Netherlands and
the extent to which the supervision in the country complies with international supervision standards. The international supervision standards that
are used for the capital market are mainly IOS O’s Objectives and Principles as well as the Basel ommittee’s standards on banking supervision.
The supervision by the Financial Markets Authority has been assessed
twice, the first time in 2004 and the second time in 2011.44 In both these
assessments the supervision by the Financial Markets Authority scored
high. Most of the relevant Objectives and Principles were fully implemented, some of them were broadly implemented and only a few were
considered partly or not implemented. An interesting recommendation is
that the Financial Markets Authority needs more regulatory powers to
adopt technical measures that apply broadly.45 Also, the IMF recommends
the adoption of legislation providing “explicit legal protection to DNB
and the AFM against lawsuits for actions taken in good faith while discharging their duties, provided they have not demonstrated willful negligence”.46 The issue of legal liability of supervising agencies is a hotly debated issue among lawyers, but has not been resolved. At the moment,
they do not enjoy legal immunity in any manner. Limiting their liability
would reduce possibilities for private actors to hold them to account legally.
3.4.2.5. Downwards Political Accountability at the National Level
Related to the I F’s assessment is the Minister of Finance’s political accountability towards the Parliament for the results of this assessment. This
again is not primarily accountability of IOSCO and can best be seen in
letters sent to the Parliament about this assessment. In a letter sent to the
Lower House on 15 December 2010 the preliminary results of the FSAPassessment are communicated.47 In a letter sent to the Lower House on 22
44

45
46
47

Netherlands: Financial System Stability Assessment, IMF Country Report No.
11/144, June 2011, available at http://www.imf.org/external/pubs/ft/scr/2011/
cr11144.pdf, last accessed on 26 June 2012.
Ibid., pp. 19–20, paras. 25–27.
Ibid., p. 20.
Kamerstukken, Tweede Kamer [Lower House], 32 432, no. 13.
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June 2011, the final results of the FSAP-assessment are communicated.48
In this last letter not only the assessment of the financial sector by the
IMF is discussed, but also the recommendations made by the IMF. With
regard to the recommendation that the Financial Markets Authority does
not have enough powers to create technical regulation, the Minister explains that there should be parliamentary control on the creation of new
legislation that contains choices regarding the policy to be followed. This
legislation should be drafted by the Minister of Finance. Yet, the view expressed on technical legislation is more important: drafting technical rules
to supplement legislation could be done by the Financial Markets Authority and the Central Bank itself. Based inter alia on the recommendation of the IMF there is a discussion with the Financial Markets Authority
and the Central Bank whether an extension of their powers to create technical rules is necessary and possible.
3.4.2.6. Multiple Forms of Implementation and Application
The IOSCO technical standards are often put into practice along multiple
routes, often embedded in legislative rules as well. Nevertheless, it has
been remarked by spokespersons in the AFM that many of the technical
principles are not so much applied because of the IOSCO having set them,
but antedate the IOSCO principles, either because they were already part
of the national and European legal framework, or because they were already part of the supervisory practice. Also, it should be remembered that
supervision remains to a large extent principle based instead of rule based,
so beyond the legislative norms, the principles form a background against
which practices evolve under the influence of trading and market developments.
Thus, for instance, the Principles on Outsourcing by Markets49 are
covered, as far as regulated markets are concerned, by Article 39 of MiFID,50 and have been implemented in Article 5:31 Wet financieel toezicht
48
49

50

Kamerstukken, Tweede Kamer [Lower House], 2010–11, 32 013, no. 16.
IOS O, “Principles on Outsourcing by
arkets”, Final Report, available at
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD299.pdf, last accessed on 26 June
2012 .
See also the requirements set in the Commission Directive 2006/73/EC of 10 August
2006 implementing Directive 2004/39/EC of the European Parliament and of the
Council as regards organizational requirements and operating conditions for investment firms and defined terms for the purposes of that Directive.
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and Articles 27 and following the Besluit prudentieel toezicht Wft. Also
the Principles for Dark Liquidity51 are applied on the basis of rules contained in the Wet financieel toezicht, which in turn incorporates the EU
MiFID rules.
The Principles on Point of Sale Disclosure52 on the other hand reflect what has been part of the rules and practices as they have been applied in the Netherlands already years before they were adopted in the
form of the national requirement of a ‘financial information leaflet’. This
is also the case with, for instance, the Principles for the Valuation of
Hedge Fund Portfolios.53 Retail hedge funds, just like other financial institutions, have domestically been under AFM supervision for a long time
and subject to the application of valuation standards.
3.4.2.7. Some Other Forms of Accountability: Liability for Standard
Setting and Legal Accountability on the Basis of Standards
There are three other accountability-mechanisms possibly relevant to
IOSCO, although they are all three usually considered an indirect form of
accountability.
A first aspect would seem to be preliminary to the use of informal
principles and standards as legally relevant or binding, which is the aspect
of the constitutional and legal requirements such informal output has to
live up to before it can at all become legally relevant or binding. In the
Dutch case law, these questions have recently arisen but are not definitively settled at the time of writing. These questions arise in case of legislative referral to an informally set norm or standard: does this standard itself acquire a legislative character? If so, must it live up to constitutional
requirements for legislative acts, in particular as regards its publication
and public availability? In the Dutch context, the matter arose with regard

51
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IOS O, “Principles for Dark iquidity”, Final Report, available at http://
www.iosco.org/library/pubdocs/pdf/IOSCOPD353.pdf, last accessed on 26 June
2012.
IOS O, “Principles on Point of Sales Disclosure”, Final Report, available at http://
www.iosco.org/library/pubdocs/pdf/IOSCOPD310.pdf, last accessed on 26 June
2012.
IOS O, “Principles for the Valuation of Hedge Fund Portfolios”, Final Report, available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf, last accessed on
22 June 2012.
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to national private standard setting institutions and legislative references
to such standards.54
A case was brought by a company engaged in building consultancy,
Knooble. Pursuant to Article 3 of the Netherlands Housing Act, delegated
legislation can refer to standards “published by a professional, independent institute, in which the demands that must be met for construction material or constructions are defined in whole or in part, or in which a description is given of a testing method, measurement technique or calculation method”. Relevant delegated instruments refer to building material
and building technique standards, mainly as set by the NNI in its so-called
NEN-standards. These can be bought at fairly high cost at the NNI, which
is to a large extent dependent for its income on the sale of its standards,
and can be consulted at the library of the NNI. Knooble complained in
court that by legislative reference the relevant NEN-standards became
binding on private citizens, but have not been published in conformity
with the Constitution and organic legislation on the publication of legislative acts, and hence were not binding on it. It also submitted that no intellectual property rights could be exerted over NEN-standards since this
would be an infringement of fundamental constitutional principles of accessibility of legislation and of the Copyright Act 1912. At first instance
the District Court of The Hague held that indeed the relevant standards
became legislation and hence would need to be published in accordance
with the relevant constitutional and legislative provisions, in the absence
of which they cannot be binding.55 On appeal, the Court of Appeal of The
Hague reversed this. It considered that the references in the applicable
legislation did not render the standards absolutely binding in as much as
54

55

On private and hybrid standard setting in the Netherlands (and its elation to international and European standard setting by ISO and ESO) Cees Stuurman, Technische
normen en het recht [Technical Standards and the Law], Kluwer, Deventer, 1995;
Guido J.M. Evers, Blind vertrouwen? Een onderzoek naar de toepassing van certificatie ten dienste van de handhaving van wettelijke voorschriften [Blind Trust: a Study
of the Use of Certification and Standardization for the Enforcement of Legal Requirements], Boom Juridisch Uitgevers, Den Haag, 2002; Guido J. . Evers, “Een
normalisatienorm is geen algemeen verbindend voorschrift” in Nederlands Juristenblad, 1999, vol. 38, pp. 1814–1815; Cees Stuurman, Hugo S.A. Wijnands, “Legal
Aspects of Standardisation in the Netherlands”, in Josef Falke, Harm Schepel (eds.),
Legal Aspects of Standardisation in the Member States of the EC and EFTA, Volume
2, Country Reports, Office for Official Publications, Luxemburg, 2002, pp. 557–624.
Rechtbank [District Court] of The Hague, 31 December 2008, LJN: BG8465.
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compliance with the NEN-standards creates a presumption of conformity,
but also other methods than compliance with the NEN-standards are legally allowed if it has equivalent results. More generally it held that the
NEN-standards have not been set by a body pursuant to a legislative power attributed or delegated to it by the Constitution or an act of parliament,
and are hence not legislative acts which need to comply with the applicable rules on publication and accessibility of a legislative act. This, the
Court of Appeal held, does not change if a competent legislative authority
refers in its legislation to a standard set by such a standards body.56 The
Netherlands’ Raad van State [Council of State] reached a similar conclusion in a case decided in February 2011.57 The judgment of the Court of
Appeal, however, has been appealed to the Supreme Court, where the
matter is pending; a judgment is not expected to be handed down before
the summer of 2012.
Nevertheless, these lawsuits have forced the Netherlands’ government to clarify its position, particularly the fact that legislative references
to ‘non-public law’ standards do not require compulsory application of
such standards, but merely intend to establish a presumption of conformity with legal requirements if the standard is applied. 58 Legislative references should not be ‘dynamic’, that is to say, they may not incorporate
later amendments to the text of a standard, but may only refer to a text in
a specific form. The justification for such limitation is to create legal certainty. Should the reference be dynamic, then each amendment to the
standard must be notified in the Staatscourant, one of the two official
journals of the Netherlands.59 Also, the government has now come to hold
the view that in case a legislative reference leads to compulsory application of the standard, such standards should be accessible, its sources
should be notified and should be available to the public at ‘not unreasonable’ cost. It has also announced that compulsory standards must be available for free as of 1 January 2014. Further, it will take this position in Eu-
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Gerechtshof [Court of Appeal] of The Hague, 16 November 2010, LJN: BO4175.
Raad van State, 2 February 2011, LJN: BP2750.
This has been codified in the Ninth Amendment to the Prime Ministerial Instructions
for Legislation, Aanwijzingen voor de regelgeving, of May 2011, Article 91a.
Aanwijzingen voor de regelgeving, Article 92, second paragraph.
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ropean decision-making whenever EU legislative acts refer to informal
standards with compulsory effect.60
As far as the IOSCO standards are concerned, these are accessible
through its open access website. This is not an official publication, however, under national law, which would require formal status of IOSCO
and its decisions.61 So the open references to IOSCO standards, if these
were to be strictly binding and applied in compulsory fashion, would not
live up to the requirements for similar standards imposed by a national
legislative act. Clear examples of such binding references, which have the
effect of incorporating IOSCO standards turning them into hard law, do
not yet exist, mainly because these standards are either made compulsory
through their substantive inclusion in European or national legislative
acts, or do not apply as strictly binding but as principles or guidelines only, as we saw in previous sections.
A further mechanism of legal accountability is the liability of the
authority creating the norms. In this case, this could be IOSCO or the Financial Markets Authority (when it makes certain IOSCO principles ob60
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Dutch Government Position Paper on “Accessibility of Standards and Standardisation”, Kabinetsstandpunt Nota Kenbaarheid Normen en Normalisatie, Kamerstukken
27 406, no. 193. This ‘position paper’ is a government response to a memorandum
produced by a typically Dutch ‘forum’ composed of trade unions, employers organisations, consumer organisations and some public officials under the auspices of the
Ministry for Economic Affairs, on Standards and Standardisation. It also contains the
government’s response as to the participation of stakeholders in the decision-making
of standards. A recent communication by the EU Commission on Standards promotes
the development of private standards, but does not mention any accessibility requirements these must live up to beyond availability at reduced cost for small companies,
possibly because it rigorously adheres to the view that such standards should be voluntary, but overlooks that also in EU law private standards (in the sense of standardisation – which as far as thir substantive nature concerns, become in reality hard to distinguish from some of the standards discussed in this chapter) are referred to in EU
legislative acts and thus acquire legal significance; A strategic vision for European
standards: Moving forward to enhance and accelerate the sustainable growth of the
European economy by 2020, Communication from the Commission to the European
Parliament, the Council and the European Economic And Social Committee, Brussels,
1 June 2011, COM(2011) 311 final.
The Rijkswet goedkeuring en bekendmaking verdragen, [Act for the Realm on Approval and Publication of Treaties], requires the publication of decisions of international organisations under public international law (which IOSCO presumably is not)
in the official journal the Tractatenblad, or pursuant to a treaty published therein;
these requirements cannot be met by IOSCO or its output.

Law of the Future Series No. 3 (2012) – page 128

Informal International Lawmaking:
Elaboration and Implementation in the Netherlands

ligatory). It is useful to first have a quick look at liability on the part of
standards bodies or of the State for standards bodies as has been discussed
by Schepel and Falke.62 This might give us interesting information about
the liability of IOSCO or the Financial Markets Authority. Spindler puts it
this way: “If [standard setting bodies] pass ‘bad’ standards or if they do
not adjust them, they should be deemed to have played a part in the chain
of causation for a damage that has occurred due to a ‘badly’ designed
product”.63 While litigation about this has only occurred in a few countries, it is interesting to see that standard setting bodies such as the BSI,
AENOR, DS and NSF have taken liability insurance. The situation in
France is interesting; the standards that AFNOR creates are seen as part of
their public mission. As a consequence of this approach, challenges
against standards need to be made before an administrative court. This
means that courts will apply administrative discretion. In Portugal, challenges against the standards bodies are challenges against the State. In
Spain, the state is responsible for the standard setting body except for liability that the body may incur. The standards’ body of Northern Ireland
has the power to sue and be sued in its own name. This all means that (except in Portugal) “the State could only be challenged for standards rendered mandatory – in which case the normal rules for civil liability of the
public authorities in the exercise of their public law powers apply”.64
Schepel and Falke distinguish between unwanted errors, like misprints,
and more fundamental errors (blatantly wrong standards). For liability in
the latter case, “the mere fact of a Standards Body publishing a standard
which subsequently proved to be dangerous, is unlikely to be considered a
sufficient basis for liability”.65
Time will tell whether this can be applied to IOSCO and the Financial Markets Authority. With regard to the IOSCO Principles, the Financial Markets Authority participates in IOSCO, yet also exercises state
power and decides which IOSCO-principles to apply (sometimes, though,
embedded in legislation). The issue of civil liability for IOSCO is beyond
the scope of this paper, although it raises important questions which test
both its own informality and the ‘informality’ of the standards it produces.
Liability would thus seem to fall on the Financial Markets Authority if it
62
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Falke, Schepel, 2002, see supra note 54.
Ibid., p. 238.
Ibid., p. 239.
Ibid., p. 241.
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renders rules mandatory or otherwise decides to apply them. Liability for
supervisors is rather uncommon in the Netherlands, although recently authoritative legal scholars have argued for such liability.66
Another form of accountability is legal accountability on the basis
of the standards set. This will occur if the judiciary uses principles as legally relevant rules to be applied to adjudicate the lawfulness of a particular situation or behavior. It is an implicit form of accountability: there is
always a risk that the judiciary stops short of considering them legally
binding. A good overview of how private norms can be applied judicially
in the Netherlands is given by Giesen.67
He discerns the following lines.
In the case law of the lower courts the results are mixed.
Sometimes private norms are considered legally binding,
sometimes they are not. In the case law of the Hoge Raad
(the Netherlands Supreme Court), private norms are used
and given a legally binding character, but never quite explicitly.68

The question arises whether these findings could also apply to
IOSCO-standards. Here the difference with the previous form of accountability becomes obvious. While the previous form dealt with liability of
the standards body (id est, IOSCO), this one deals with the question
whether the private norms (id est, IOSCO-principles) can establish liability between two private parties. Whether the judiciary will take up
IOSCO-principles as legally binding norms in liability cases will depend
on how much they become part of socially applicable norms determining
standards of legally enforceable propriety. No case law is available as re-
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See Ivo Giesen, “Regulating regulators through liability. The case for applying normal tort rules to supervisors”, in Utrecht Law Review, 2006, vol. 2, issue 1, p. 31.
Ivo Giesen, “De omgang met en handhaving van ‘meervoudigheid van
maatschappelijke normstelsels’; een analyse van recente rechtspraak”, in Weekblad
voor Privaatrecht, Notariaat en Registratie, 2008, p. 6772. A case concerning the liability of the DNB as successor to the supervisory agency Verzekeringskamer, is Hoge
Raad, C04/279HR 13-10-2006, LJN: AW2077, in which it concludes to a marginal
form of review, taking into account the discretion of the supervisor. The AdvocateGeneral in this case explicitly referred to the first of the Basel ommittee’s “Core
Principles for Effective Banking Supervision”, concerning ‘legal protection’ for the
supervisors as a starting point for the assessment of liability.
Ibid.
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gards securities law in which IOSCO principles were used in such a manner, however, so the matter remains moot.
3.4.3. International Accounting Standards Board (IASB)
Another example of international standard setting by the type of ‘informal’ international body to which the overall research project is devoted, is
the International Accounting Standards Board (IASB), whose work is
highly important to the IOSCO and its affiliated national supervisory bodies. We mention these standards separately because within the group of
informal international lawmaking in the financial sector, they seem to
have the strongest position in the domestic legal order.
Since 2005, the IASB’s standards, the so-called International Financial Reporting Standards (IFRS), have been turned into law by Regulation (EC) No 1606/2002 of 19 July 2002 on the application of international accounting standards (the ‘Regulation’), through a comitology procedure (the ‘regulatory procedure’), which as a matter of fact has meant
that most IASB standards have been adopted as applicable standards within the EU. This Regulation enforces IFRS accounting standards on all
publicly traded companies in the EU if the relevant IFRS has been adopted in the comitology procedure. Prior to the enactment of this Regulation
the situation was governed by Directives which essentially allowed partly
diverging national legislations of Member States to co-exist. As of 2005,
and thanks to the adoption of the Regulation, this system of national generally accepted accounting principles was put to an end.
The Regulation on international accounting standards may be one of
the most open and important manners in which informal international
standards have become adopted by means of formal law. Moreover, according to the preamble in Recital 16, the basis for member states’ obligation to comply with international standards can be found in the duty of
Community loyalty. It sets out that:
A proper and rigorous enforcement regime is key to underpinning investors' confidence in financial markets. Member
States, by virtue of Article 10 of the Treaty [since Lisbon
Art. 4 (3) 1 TEU], are required to take appropriate measures
to ensure compliance with international accounting standards.

This would seem to be giving quite a strong position to the international standards of IASB. Potentially, Article 10 EC could give overriding
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effect to EU law and here, via EU law, to informal international standards.
As a matter of fact, the national case law in the Netherlands is not quite
clear on this question on overruling effect, and of what were in effect informal IASB formulated standards, but it does attach great legal importance to them.
At any rate, the legal status of the Regulation implies that domestic
implementing legislation, transforming the international standards into national law, is not required. That said, in line with the quoted opening recital of the Regulation, a domestic enforcement mechanism is in place.69
This allows competent bodies, as a rule the AFM, to request the competent court to order a company to rectify its annual account and report if
these do not comply with the international accounting standards as adopted under the Regulation.
The importance given in the Dutch case law to the IFRS is in line
with the European Court of Justice case law. Already in 2003, in BIAO,
the ECJ indicated that the Fourth Directive on annual accounts of certain
companies entails certain assessments that need to be made at the national
level, but which must be made “in the light of international accounting
standards”.70 In ENDESA the European Court of First Instance assumed
the binding nature of the IFRS which have been, as of 2005, adopted via
the procedure of the Regulation. That said, it did not decide on the precise
legal nature of the IFRS involved, which was made easier by the fact that
the case concerned mainly an inter-temporal situation.71
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See the Netherlands Civil Code, Book 2, Article 447.
European Court of Justice, Banque internationale pour l'Afrique occidentale SA
(BIAO) and Finanzamt für Großunternehmen in Hamburg, Case C-306/99, 7 January
2003, para. 118: “As for the questions seeking to obtain clarification as to the criteria
for assessing the degree of likelihood of a risk, the legitimacy of taking ‘country’ risk
and the risk of insolvency into account simultaneously, and the ways of avoiding risks
being taken into account twice over, it is sufficient to point out that the Fourth Directive merely sets out general principles without seeking to regulate all their possible
applications. In the absence of such particulars, that assessment is a matter for national law, read where appropriate in the light of the international accounting standards
(IAS) as they applied at the time of the facts in the main proceedings, provided always
that the general principles set out by the Fourth Directive, as referred to in paragraphs
72 to 75 of this judgment, are fully complied with”.
European Court of Justice, Endesa v Commission of the European Communities, Case
T 417/05, 14 July 2006.
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As we mentioned in the previous section, there is not a lot of Dutch
case law referring to international standards in the financial sector. That
said, while we have not found any cases concerning IOSCO principles,
there are several cases that refer to other international standards in the financial sector. For example, in a case before the Hoge Raad the advocate
general referred to a 1998 Basel Committee standard that sets out minimum capital requirements for calculating the assets size of a bank for the
purpose of calculating a profit tax.72 Again, the IASB accounting standards (IFRS) have been treated more directly as relevant standards, even by
the Hoge Raad, which as a court of cassation can only interpret ‘law’, id
est, legislative of customary law not having the nature of fact.73
In its judgment of 24 April 2009 it went very far in interpreting the
IAS/IFRS standard 1.31, holding that AF ’s request to have a company
revise its yearly accounts because these were not in conformity with the
IAS/IFRS standard was rightly dismissed. It determined that although it
had been established in the lower instance that there were a number of inaccuracies and divergences on details, the overall aim of a reliable overall
account as set out by the international standards was complied with.
This judgment leaves some uncertainty as to whether the international IAS/IFRS standard, as incorporated under EU law (by Regulation
1606/2002), was the actual legally binding rule, or whether it was a factual standard of legally non-binding nature which was reasonably assessed
by the lower court. Here the ‘principle based’ nature of the international
standards also seems to interfere with an unambiguous determination of
the standards as ‘law’ which the Netherlands Supreme Court can interpret
and apply.
3.5. Conclusions and Epilogue
3.5.1. Some Conclusions
The previous materials lead us to the following conclusions.
 ‘ onism’ as such does not seem to provide a major explanation for
the role of informal international law in the Netherlands. This is
72
73

Hoge Raad, 25 November 2005, LJN: AU2275.
Hoge Raad itself in HR 24-04-2009, LJN: BG8790; references, sometimes elaborately, by the advocate general in HR 13-11-2009, LJN: BG5866; HR 16-11-2007, LJN:
AZ7371.
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mainly due to the fact that the international standards we have studied do not have the formal status of international law under national
constitutional law. It is neither customary international law, nor
takes the form of treaties or decisions of international organizations
under public international law. Although there is some national case
law regarding international informal standards in the sense of our
project, none concerns a (potential) conflict between such a standard and domestic law. Hence the question of priority does not really
arise.
There are two manners in which informal international law acquires
entry into domestic legal orders. One is by turning them into ‘hard’
law; another is by simply applying them or taking them into account
directly in appropriate circumstances. Both are practiced in the
Netherlands.
Turning informal international law into hard law in the domestic
context usually takes the route via the European Union, as far as the
financial sector is concerned. Important international standards as
developed by the Basel Committee, IOSCO and the IASB have
been incorporated in EU Directives or Regulations. The Capital Requirement Directive, the Prospective Directive, the Markets in Financial Instruments Directive and the International Accounting
Standards Regulation are good examples. These are next implemented or directly applied domestically. This reduces for EU member states whatever differences there might otherwise exist in the effect given to international standards. This is notably the case with
the IAS Regulation, which by adopting the IFRS intends to harmonize the financial reporting standards across Member States, eliminating previously diverging national legislation. The application of
these standards by the DNB and AFM do not seem to create problems or conflicts with domestic norms. The relevant standards are
generally accepted and even promoted by the relevant authorities in
the sector without any noticeable problem with their originally informal nature.
As far as the informal international output is not mediated through
EU law, the constitutional rules determining formal international
law’s position in the national legal order are not really applicable,
and hence ‘monism’ is as such not the most significant explanatory
factor. Other explanations must be found for the smooth manner in
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which informal international standards are accepted and applied.
We hypothesize that these must be sought in the features which underlie the adoption of the monist approach to formal international
law: the constitutional openness towards international society, international decision-making which goes along with openness to
non-national state sites of political, administrative and social authority. This openness in turn is not independent from the interests
served by such openness. In this regard, we can point to the Netherlands’ geo-political and geo-economical position. Compliance with
informal international decision-making in the financial sector is
closely related to the interests served by doing so; the Netherlands
has a highly open economy which is largely dependent on international trade in goods and services. The banking sector is dominated
by large, internationally active banks.
A further explanation is more mundane. There is an inherent and
desired informality in the financial sector, which finds its expression in the outspoken preference for a ‘principle-based’ rather than
a ‘regulation-based’ approach. The financial sector prefers a principle-based approach, as it allows for the flexibility that is needed
within a market economy. Such a principles-based approach leaves
room for market supervisors and regulators to follow trends and developments among market actors and across markets. Regulation
(like ‘gold plating’) is, moreover, viewed as exposing the relevant
sector in a particular country at least potentially to a relative disadvantage. This leaves the fact that one is aware of the relative ‘informality’ of the applicable standards even after their incorporation
into legislative complexes. The case law does not consider the principles to be hard and fast rules, but rather principles that are capable
of suffering exceptions. The AFM and DNB, within the discretionary powers of their supervisory role, also rely on them as policy
principles and objectives. These domestic agencies also tend to refer to them as they increase their independent regulatory power, as
was notably the case in the recent IMF report on the Netherlands.

3.5.2. An Epilogue on Accountability and De-Constitutionalization
In the previous sections, we have tried to highlight the manner in which
the constitutional bodies of government and parliament have been involved with informal international law in the financial sector. We saw that
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parliament had been kept regularly informed of the (negotiations on) the
second and third Basel packages, through letters by the government and
briefings by central bank officials and the President himself, who was
chair of the Basel Committee at the time. This has not been the case with
regard to the technical IOSCO and IASB standards. That said, the parliament was updated on the I F’s evaluation of the application of IOS O
and the Basel Committee’s supervisory principles to national supervisory
agencies. The parliament was informed of the Draft report and heard the
government’s view on the draft report, and was also informed of the final
report.
Generally, the Netherlands views positively its participation in such
international standard setting fora. The recent appointment of a Dutchman
as chair of an essentially private body like the IASB was reason for its
present employer, the AFM, not only to congratulate the person involved
but the Netherlands as well.74 Altogether, the major role which the President of DNB and the President of AFM played until recently in the Basel
Committee, IOSCO and IASB was found important and a matter of satisfaction. The accountability of organizations like the Basel Committee,
IOSCO and IASB has not been considered highly problematic by relevant
actors. That said, in the aftermath of the 2008 banking crisis some criticism was voiced in parliament which can be understood as an expression
of dissatisfaction with the lack of accountability of the Basel Committee
to political institutions like parliament itself. The accountability of an international organization like IOSCO is, however, not based on the classical constitutional system of political accountability, ultimately towards institutions representing the electorate. It is based much more on transparency and participation of stake-holders, which are of paramount importance and are more or less consciously aimed to compensate for the
‘democratic’ deficit of these institutions.
We saw that the parliament’s involvement with relevant standards
was mainly in the context of national implementation if this was required
by EU law, but their transformation from soft into hard law at the European Union level was not intensively scrutinized. The emphasis was at the
national level, but criticisms were voiced as regards minimum harmoniza74

AF , “Hans Hoogervorst wordt voorzitter International Accounting Standards
Board” [Hans Hoogervorst becomes hairman of the International Accounting Standards Board], available at http://www.afm.nl/nl/professionals/afm-actueel/nieuws/
2010/okt/hoogervorst-voorzitter-iasb.aspx, last accessed on 26 June 2012.
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tion directives and the threats of gold plating, thus suggesting one would
prefer the international standard to be transformed into firm norms which
would not allow for all kinds of national variety.
All in all the parliamentary involvement with the international informal norms was marginal. This can be explained because of the highly
technical nature of much of the international informal law in the financial
sector. As long as the relevant sector finds the technical output important
and workable, which is verified through notification and consultation
practices by DNB and AFM, the matter is left to the sector and the sectoral supervisory agencies, who themselves are the ‘national’ representatives in the informal international lawmaking networks.
To a large extent this means that the classic constitutional institutions of government and parliament are eclipsed. This implies that classic
constitutional understandings of accountability and legitimacy are
eclipsed as well. In this respect a certain ‘de-constitutionalization’ is occurring, which can be considered typical for much of present-day globalization.
From the perspective of classic democratic constitutionalism the
phenomena of informal international lawmaking are hence viewed with
suspicion, which inspires much of the literature on what in this project is
referred to as informal international lawmaking and accountability. This is
caused by the prevalent continental European constitutional tradition in
which democratic legitimacy is determined in terms of political ‘delegation’ from the electorate to parliament and from parliament to government. Accountability is then the feedback from government to parliament,
ultimately to the electorate, with sanctioning options along the way: parliament being able (in parliamentary systems) to sanction government
through votes of confidence or no confidence, and the electorate being
able to sanction parliament through elections. This is reflected in many
‘principal – agency’ studies of governance.
Beyond this threefold chain of actors, delegation and accountability
become problematic. If the government sets up agencies with some form
of independent powers, and these agencies in turn set up formal or infor-
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mal international decision-making institutions or networks, the chain of
delegation becomes long and thin, and so does accountability.75
The alternative approach is indeed a concept of accountability
which is based on transparency and broad stake-holder participation. This
is a way of creating ‘democratic’ legitimacy within the circle of those directly affected, and is a kind of reaching out to the classic democratic institutions, which can act upon the information which is available to them.
This requires a broader concept of democracy than is usual within the
continental European constitutional tradition (like France, Germany, Italy,
Spain and most other continental European countries), but which can be
found at least to some extent in other European constitutional traditions
which are not as strongly based on the French revolutionary ideas (such as
the British, Dutch and Scandinavian constitutional systems), and which
have a greater openness to societal influences and developments. The
Dutch constitutional system certainly fits into the latter category. There
has always been a non-exclusive democratic notion which is not strictly
state-related. The role of the state has mostly been to encapsulate the various social spheres and groups, rather than assimilate them into a solid
state-people. This has left ample room for social democracy rather than
state democracy even within the context of lawmaking.
This might provide an avenue for conceptualizing issues of accountability and democratic legitimacy in the context of globalization. But
it will not eliminate some of the problems which the Westphalian model
solved: at what level to aggregate the general interest, to balance conflicting interests, to allocate responsibility and organize accountability. These
questions are not always acute in much of the technocratic, expertise
based issues addressed by informal international lawmaking, but even
there they arise, particularly because of the backlash which the impact of
compliance (or non-compliance) with informal standards can have in the
classic political realm of democratic states. We see many examples of this
around us, which vary from the prohibition of vaccination of animals
against certain diseases (with massive slaughtering as a consequence of
the outbreak of virulent animal diseases) to the consequences of failing
capitalization standards and trading standards of financial derivates and
75

The same applies, of course, when governments set up international organisations,
which in turn set up informal decision-making institutions or networks which produce
informal international law.
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other financial instruments in the financial crisis besetting Europe since
2008.
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