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1. President's Message: ESIL and Open Access
A few weeks ago, EU member states agreed that by 2020 all scientific papers that result from public funding should be freely available. This is important for the
activities of ESIL and its members. The EU commitment will hopefully change the odd practice that turns scarce research funds into commercial profits rather
than into research outcomes. It is difficult to justify why results of publicly-funded research are not accessible to people outside universities unless they pay for
them, and why even researchers often do not have access to their colleagues’ latest findings.
It may be that the situation in law is not as bad as in some other disciplines, where some journals cost as much as $40,000 per year (and publishers are making
profits in excess of 35%). However, law journals are not exactly cheap. For example, an average law library in the Netherlands spends about €270,000 annually
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(about 75% of its annual budget) to acquire access to journals that largely include articles written by researchers funded by public money. In addition, many
researchers choose to pay to secure open access of their own work which means that additional charges of sometimes €2,000 per article have to be paid to the
publishers as well.
The move to end this practice is important as a matter of principle – public research money should not be used to generate profits for commercial publishers. In
addition, there are several more specific reasons why it matters and these reasons are relevant for ESIL and its members.
First, individual researchers in international law have a lot to gain from open access as this leads to greater visibility. There is a rich diversity of international law
scholarship throughout Europe that is hardly reflected in scholarly work and citations. While many other factors, including language, play a role removing
financial hurdles to getting access to everyone’s research is a useful step to a wider recognition of international law researchers throughout Europe.
Second, open access is important because it allows researchers in states with scarce funds to have access to research outcomes. Research funds that can be used
to gain access are distributed highly unevenly in Europe. Reliance on external funding has worsened this situation – for example, statistics of ERC-funded
activities demonstrates that the overwhelming majority of funds land in the UK, Germany, France, the Netherlands and Switzerland. This aggravates the
problem that I highlighted in my previous editorial: a lack of integration in our Society of researchers from less well-resourced areas. Open access can help to
level the playing field by giving all researchers access to the same materials.
Third, open access can maximise the impact of research. While international lawyers are often modest in their expectations of the impact of research, there is
much research that can contribute to solutions to real-life problems. We should therefore seek to avoid a situation where government lawyers, attorneys or
judges in a relatively poor country lack relevant insights simply because the journals in which those insights appeared are too expensive for them.
ESIL is aiming to contribute to the move towards open access. Its previous conference proceedings ( the fourth volume of which has recently appeared) are not
freely available. However, from 2016 onward, ESIL will publish papers from its conferences in volumes to be published with Oxford University Press. An
arrangement has now been made which means that all volumes are available through open access after two years. Immediate open access would have been
better. However, we have to recognize the position of publishers who in this stage of transition towards open access seek to recoup their investments, and we
also cannot ignore the fact that these are precisely the publishers with whom researchers seek to publish in order to strengthen their academic position. We
hope that the two-year solution is a step on the road towards an eventual full open access system.
In the meantime, ESIL’s SSRN series provides an important contribution to open access. The publication of pre-final versions is not a definitive solution since the
final versions often include important improvements, but in the absence of a better solution, SSRN is key to disseminating academic output free of charge. All
researchers who contribute to ESIL events are encouraged to contribute to the ESIL SSRN series. Also ESIL’s choice to include the ESIL Lectures Series on the ESIL
YouTube channel rather than in (paid) print helps to disseminate research outcomes without cost.
ESIL’s arrangement with the European Journal of International Law is a further step towards securing a more open access. ESIL members receive, at no
additional cost, a subscription to EJIL that includes the online version of the journal plus access to the EJIL app which allows members to read the journal on
their mobile devices. (The print edition of the Journal is still available to ESIL members at a special reduced price). While this is not the same as open access, it
does reflect our aim to make research available as widely as possible.
Open access is not incompatible with securing quality. It is often said that the current publishing system is important as the peer-review process allows readers
to limit themselves to what passes the peer-review thresholds. This function is important – if only because there are already ‘far too many papers to read in too
little time.’ However, selectivity and quality control can well be secured in an open access system. ESIL publications are subject to scrutiny, and the same holds
for EJIL. Since this is an investment of time for which reviewers are not paid, this system could just as well function in an open access model.
A more difficult challenge is how to ensure editorial quality. A benefit of paid publishing is that the editorial process generally improves the language and clarity
of publications. This is not something that we can expect editors to do for free, and publishers still play a critical role here. ESIL seeks to address this problem by
investing in editorial work on SSRN papers, having ESIL Board members comment on submissions, and, where no other solutions are available, in paying for the
editing of submissions to volumes.
While these are all small steps, taken together they demonstrate that ESIL is committed to bringing research outcomes to its members at the lowest possible
cost, in the interest of helping members gain visibility and spreading research findings more evenly throughout Europe. As the number of members in our
network continues to increase, and the number of members in less well-resourced countries increases, ESIL aims to be a place where members work together to
share our research findings more equitably for maximum impact.
André Nollkaemper
P.A.Nollkaemper@uva.nl

2. Guest Editorial
Public International Law - steel frame or safety net?
Catherine Brölmann - University of Amsterdam
The Hague on 20 april 2016 saw the latest chapter in the saga of the bankrupted Russian oil company Yukos, when the District
Court quashed six arbitration awards of Permanent Court of Arbitration tribunals. These awards had sustained Yukos shareholders
in their claim that the Russian Federation through certain tax measures had de facto expropriated the shares without
compensation, ordering Russia to pay 50 billion USD in damages.
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As the bulletin of renowned London chambers put it with seeming exasperation: “Yukos illustrates the extent to which the steel
frame of public international law runs through investment arbitration. The entire edifice of the Yukos award essentially crumbled on
a single point of public international law: a point of treaty interpretation” (http://www.20essexst.com/news/yukos-decision-impact).
This was a reference to the law of treaties framework which the Hague Court applied in a precise and convincing manner to the question of the arbitration’s
validity (judgment in English translation http://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:RBDHA:2016:4230). The shareholders had requested arbitration
under the Energy Charter Treaty (ECT), which however had been signed by Russia, but not ratified. A primary issue therefore was the provisional application of
the ECT. The ECT states that “each signatory agrees to apply this Treaty provisionally… to the extent that such provisional application is not inconsistent with its
constitution, laws or regulations” (art 45.1). The arbiters had interpreted this as a test of the compatibility of the principle of provisional application as such – and
hence of the application of the ECT as a whole - with Russian law, and had found no impediments. The Dutch court on the other hand interpreted the phrase to
mean that each ECT provision is to be assessed individually (paras 5.6-5.31). When the Court went on to consider provisional application of the arbitration clause
(art 26.4.b), it did not find the necessary legal basis for subjecting Russia to arbitration in Russian law; especially since the dispute stemmed from a public-law
relation between the Russian state and another party. A specific legal basis for the case at hand was also lacking, as Russia had not ratified the ECT. The District
Court thus concluded that the PCA tribunals earlier had mistakenly assumed competence.
Different aspects of this case will be the subject of expert comments for some time to come (the shareholders have lodged an appeal). One point of interest to
mention here is the ‘boundary role’ of public international law, loosely comparable to that of public law in domestic systems. Moral, political and economic
evaluations of a concrete case can veil the fact that when a legal scenario includes states, notably in their public quality, relations are not ‘transnational’ and the
prevailing framework will be that of public international law. This means a system set i.a. to safeguard classic international public interests expressed in tenets
such as the requirement of state consent for a binding dispute settlement procedure.

3. 2016 Annual Conference: Riga
Among the highlights of the 2016 ESIL conference in Riga are the panel of the Foreign Affairs Ministers hosted by Mr. E. Rinkēvičs, the Latvian Foreign Affairs
Minister, and a keynote speech by Jean-Marc Sauvé, Vice-President of the French Council of State. These panels, as well as the forums and agorae, will explore
the theme of crisis from its different perspectives in international law.
This year there were almost 200 individual paper proposals submitted for consideration to be included in the agorae of the conference. Ten selection
committees consisting of ESIL Board members, the organizers and invited agorae chairs – 28 individuals in total - considered the proposals. Of these, a total of
42 proposals were selected.
In addition, proposals were sought from ESIL Interest Groups for two agorae to be included in the conference programme. The Interest Groups selected for
inclusion were the ESIL IG on Feminism and International Law and the ESIL IG on Peace and Security.
Of 16 applications to present a poster at the Riga Conference, ten were accepted.
In inviting forum speakers and chairs for both agorae and forums, of the 67 individuals who were invited or otherwise approached about taking part in the
conference, 48 accepted.
There are a total of 104 individuals taking part in the agorae and forums this year: 68 agora speakers and chairs and 36 forum speakers and chairs. The
conference has reached all corners of the world: more than 36 nationalities are represented among the chairs and the speakers.
The Riga Graduate School of Law and the Constitutional Court of Latvia have received the financial support of the Latvian Government for the purposes of
organizing the Conference. Furthermore, the RGSL is pleased to count among its sponsors the following organizations: the Max Planck Institute for Comparative
Public Law and International Law, the international law firm Foley Hoag LLP, the European Commission, Brill Publishers, Oxford University Press, the French
Institute in Latvia, and the law firm Cobalt.
The conference will be covered by the Latvian news agency LETA, the newspaper DIENA, and the legal journal “Jurista Vārds”.
Information about the conference, including the full programme, can be found on the conference website. When registering for the conference, ESIL members
and non-members are also invited to look at the cultural programme which has been arranged.
Looking forward to meeting you all in Riga!
Ineta Ziemele
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