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Chapter V:  

Legalism: no Longer about Modernization 

 

1. Revisiting the Prison of Silence1 

 

 

In August 2013, an investigation by the Romanian Adevărul newspaper unexpectedly 

turned Alexandru Vișinescu, a former communist camp commander, into an international figure 

and his judicial case, from a debated case of missed justice2 into a turning point of collective 

memory practices. Living out his old age quietly in Bucharest, Vișinescu had been part of the 

group of old communist partisans who had joined the repressive apparatus of the Communist 

Party immediately after the Second World War.3 Vișinescu had retired from the Directorate of 

the Penitentiaries, a Security Services branch, in the middle of the 1980s, and, as amply 

conveyed by the newspaper investigators, he was living the normal life of a retired state official. 

Following the public revelation, a swift investigation and trial followed and, by 2014, he had 

been sentenced to 20 years in jail.4 Although his case (and other similar ones) were discussed 

early in the 1990s after the regime change, he continues to be one of the only two cases of camp 

commanders of Romanian communist camps prosecuted for their crimes, at the time of writing.5  

The revelation of the Vișinescu case drew considerable international attention and 

 
1 This chapter is loosely based on Dana Dolghin, “Framing Uncertainty: Memory, Legalism, and the Narratives of 

the State”, in Jahrbuch für Ostrecht, 1, 2019, Munchen: Ch. Beck Verlag, pp. 75-83 and on “Institution and 

Inclination in the Post-Socialist Space: Genocide as “Memory Intervention”, in Trauma as cultural palimpsests. 

(Post) Communism against the Background of Comparativ Modernities, Totalitarianism, and (Post)Coloniality, 

edited by Mateusz Swietlicki, Dorota Kolodziejczyk and Bogdan Ștefănescu, Wroclaw: Wydawnictwo 

Uniwersytetu Wrocławskiego, 2017. pp. 59-75. 
2 The European Court of Human Rights has recently listed Romania, next to Russia, as the least proficient at 

concluding historical trials on political violence. The state has been the subject of six official fines from the 

European Council. See European Court of Human Rights Case of JANOWIEC AND OTHERS v. RUSSIA, 12-

13.https://hudoc.echr.coe.int/eng#{%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAM

BER%22]} 
3 “Cazul Vișinescu: Infracţiuni Contra Umanităţii În Loc de Genocid”, Radio România, April 23, 2014. 

https://Adevărul.ro/news/eveniment/tortionarul-visinescu-condamnat-definitiv-20-ani-inchisoare-crime-

umanitatii-8_56bb5d9e5ab6550cb8a7d5a5/index.html. Last accessed April 23, 2019. 
4 Visinescu passed away in 2018.  
5 The other, Ion Ficior, led the Periprava labour colony in the Danube Delta. 

https://hudoc.echr.coe.int/eng#{%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]}
https://hudoc.echr.coe.int/eng#{%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]}
https://adevarul.ro/news/eveniment/tortionarul-visinescu-condamnat-definitiv-20-ani-inchisoare-crime-umanitatii-8_56bb5d9e5ab6550cb8a7d5a5/index.html
https://adevarul.ro/news/eveniment/tortionarul-visinescu-condamnat-definitiv-20-ani-inchisoare-crime-umanitatii-8_56bb5d9e5ab6550cb8a7d5a5/index.html
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optimism regarding the possibility of “late” transitional justice of communism in Central and 

Eastern Europe, with The Guardian dubbing the investigation and the trial that ensued the “late 

Nuremberg of communism”.6 The camp of Râmnicu Sărat, called the “prison of silence” 

because of the insidious control over prisoners 7 and under Vișinescu’s command between 1956 

and 1963, was a symbolic place in the memory of communist political violence.8 Both 

Vișinescu and the camp had been well-known symbols of the imprisonment, torture and long 

and hard stints in prison of those opposing the Romanian regime's consolidation from the early 

1950s. The swiftness of the investigation and trial underscored a properly functioning judicial 

system, which had often been singled out as the terrain to measure the “advance” of liberal 

democracy in the former socialist space and touted as proof of reforms and a successful path to 

democracy which had been perpetually lacking in Romania.9  

Transitional justice had represented a sort of “civilizational” benchmark of Central and 

Eastern Europe immediately after the transformation and has continued to calibrate discussions 

about democracy.10 Justice concerning the past – that is the employment of law, trials and a 

processual approach to the past were considered a sign of democratic “maturity” and progress. 

The tone of the international and national perspectives on the Visinescu case seemed to show 

that it continues to be a measure of the absorption of principles of liberal democracy, which 

 
6 “Romanian 'Nuremberg’ Trial for Communist Labour Camp Commander,” The Guardian (London, September 

24, 2014). https://www.theguardian.com/world/2014/sep/22/romanian-nuremberg-trial-communist-labour-camp-

commander-alexandru-visinescu. Last accessed June 17, 2018. 
7 The architecture of the camp maximized sound; inmates could be overheard by guards at all times and punished 

for their communication. See for instance Ion Ovidiu Borcea (former detainee in Râmnicu Sărat between 1957-

1963), quoted in Cicerone Ioniţoiu, “Râmnicu Sărat. Desfiinţarea celei mai odioase închisori: 13 aprilie 1963”, 

Memoria, 2-3 (2006). 
8 The facility, otherwise, hosted a patchwork of political prisoners, from German and Hungarian soldiers who were 

imprisoned in the initial years after the war, to pre-war democrats like Corneliu Coposu, Ion Diaconescu, former 

MPs of the Ion Antonescu government, and equally purged staunch Stalinists like Vasile Luca, Iacob Alexandru 

and General Ion Eremia, active in Gheorghe Gheorghiu Dej’s nationalist circles in the 1950s, against the 

internationalist group close to Moscow. About this, see Liesbeth van der Grift, Securing the Communist State: The 

Reconstruction of Coercive Institutions in the Soviet Zone of Germany and Romania (New York: Lexington Books, 

2012), 133-134. 
9 Stan, Transitional Justice, 13-20. 
10 About the normative and often Western centric dimension of transitional justice, see Dustin Sharp, Rethinking 

Transitional Justice for the Twenty-First Century (Cambridge University Press, 2018), 39 – 74. 

https://www.theguardian.com/world/2014/sep/22/romanian-nuremberg-trial-communist-labour-camp-commander-alexandru-visinescu
https://www.theguardian.com/world/2014/sep/22/romanian-nuremberg-trial-communist-labour-camp-commander-alexandru-visinescu
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necessarily includes a redress of the past.  

But the revelation of Visinescu’s tranquil life in Bucharest also made a sense of 

disappointment evident. The emphasis in the Romanian public response did not fall on the fact 

that Vișinescu had been finally tried, but on the tardiness of this fact and the distrust in this 

hastily put together legal case. Despite the much-touted initiatives of the 1990s to consolidate 

a so-called trial “on communism”, most other legal investigations into cases of former 

perpetrators had generally been either stopped, extended indefinitely, or led nowhere.11 

Although perpetrators of the early 1950s had been identified, they had never been prosecuted 

after the regime change. Historian Raluca Groșescu compellingly demonstrates how resonant 

cases of perpetrators, that is camp commanders, members of the State police and Securitate 

during state socialism, were discussed as demonstrative cases of a remembrance driven by 

justice, and often fuelled by revanchist tones without further action.12 Instead, the few trials in 

the 1990s focused on members of lower rank military middlemen involved in the events of 

1989,13 but not on those guilty for the victims in Bucharest, where the highest toll was recorded. 

Despite the mediatized and public celebration of transitional justice, the lack of actual 

indictments led to delays and false narratives that associated, in the eyes of the public, 

transitional justice with a governmental politics of silence that betrayed citizens' political 

demands.14  

In short, in the Romanian context, the node justice-remembrance-democracy was 

anything but the ideation that “rebuilds the trust between citizen and state”, as legal scholar 

Ruti Teitel defines transitional justice.15 The restorative dimension maintained, in fact, a 

polarized environment of debate. Legal languages had been a preferred approach to 

 
11 Stan, Transitional Justice, 507. 
12 Groșescu, “Judging Communist Crimes”. 
13 Ibid. 
14 Stan, Transitional Justice , 120-122. 
15 Ruti Teitel, Globalizing Transitional Justice (Oxford: Oxford University Press, 2014), 14. 
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remembrance. The law operated as a space where pro-European liberals in the area were 

building their credentials in the 1990s, and where activists often rallied in their support for 

Europeanization.16 Although in 1994 and 1995 under the NSF (National Salvation Front) 

government, the first after the regime change, several members of the Central Bureau of the 

Communist Party were pardoned on account of the “need for national cohesion”, the early NSF 

postcommunist government did refer to law as a central pillar of their political vision. 17 

Remembrance through transitional justice and legal narratives thus also engendered a 

continuous mobilization of memorialization, operating on the notion that law was a criterion of 

a “good” democracy in the 1990s.  

Moreover, although many questioned the legitimacy of the legal instruments when the 

revelations about Vișinescu emerged, this case was often cited as a turning point in the 

mobilization and subsequent operationalization of what could be termed a ‘memory-law 

complex’.18 As the case reached public prominence, various excesses in the usage of law for 

remembrance emerged. For instance, historians did not hesitate to join the public calls to speed 

up any changes needed to convict Vișinescu in the legal code, although these evidently 

bypassed procedural norm.19 The Ministry of Justice eventually passed a new amendment to 

the Code and introduced “(mis)deeds against humanity” as a public offence, as the trial's initial 

proceedings had already started.20 

Some historians even backed the decision to use the concept of “genocide” in relation 

 
16 Ron Dudai, “Transitional justice as social control: political transitions, human rights norms and the 

reclassification of the past”, British Journal of Sociology, 69(3), 2018, 691-711. https://doi.org/10.1111/1468-

4446.12300. 
17 Raluca Groșescu, Justiția Penală de Tranziție (Iași: Polirom, 2009), Stan, Transitional Justice, 41. 
18 Vladimir Tismăneanu, “Calaul Visinescu si genocidul”, Contributors, 2013. Available online: 

https://www.contributors.ro/visinescu-si-genocidul/.  
19 A good overview of the debate was provided by Andrei Muraru, the head of the ICCMER at that time, in a 

weekly series of articles. See Andrei Muraru, “Procesul Vișinescu La Bucureşti”, Observatorul Cultural 

(Bucharest, 2014), https://www.observatorcultural.ro/articol/procesul-visinescu-la-bucuresti-ii/.and a later book 

Andrei Muraru, Vișinescu, Torţionarul Uitat. Închisoarea, Crimele, Procesul (Iași: Polirom Publishing House, 

2017). 
20 Sonia Fide, “Sfârșitul Procesului Alexandru Vișinescu”, România Liberă, April 3, 2014. See also A.F, “Cazul 

Vișinescu: Infracţiuni Contra Umanităţii În Loc de Genocid”, Jurnalul Național, May 5, 2014, Muraru, “Procesul 

Vișinescu La Bucureşti”. 

https://doi.org/10.1111/1468-4446.12300
https://doi.org/10.1111/1468-4446.12300
https://www.contributors.ro/visinescu-si-genocidul/
https://www.observatorcultural.ro/articol/procesul-visinescu-la-bucuresti-ii


228 

 

to the communist repression, in order to be able to illustrate the severity of repression under 

communism and speed up the procedure. To defend the usage of this term, historian Adrian 

Muraru argued that “a clear intention to deprive the Romanian people of basic means of 

survival” had been present in the Communist regime.21 There was a sense of victimization 

expressed by these references to genocide, voiced in less than equivocal terms, as previously 

discussed in chapter 1. This sense of injury, at the same time, was part of an arsenal of 

discourses which encouraged conservative usages of the past and resurfaced, for instance, 

references to histories of political violence that had to be avenged or bordered on revisionism, 

in that they accentuated previous difficult histories. Only a few media outlets and public 

commentators argued that such an excessive take on justice and prosecution could only harm 

its legitimacy because it could not be defended in a court of law.22 Vișinescu was the first such 

case expedited by the IICCMER23 and the case was the first time this “memory institute” 

successfully collaborated with the National Prosecutor’s office to reach a guilty verdict. Its 

director argued that the actions of the institution had “to prove that the revolution had not been 

for nothing”.24 Although IICCMER was initially ambivalent on the topic, the institution in the 

end conceded that the communist repression belongs under “systematic destruction”, which 

would indeed warrant an accusation such as “genocide”.  

This debate highlights the culture of “legalism” in remembrance, one that attaches 

remembrance to liberal democracy and a restrictive notion of the “rule of law”, and how such 

a framing can easily trigger excesses. A sense of victimization caused by the fact that former 

perpetrators have not been held accountable led to various appropriations and exaggerations. 

 
21 Adrian Muraru, Vișinescu, Torționarul Uitat (Bucharest: Curtea Veche, 2019). 
22 See Anca Lupescu, “ Articolul capcană din Noul Cod Penal care ar putea închide dosarele torționarilor”, 

  https://www.stiripesurse.ro/articolul-capcana-din-noul-cod-penal-care-ar-putea-inchide-dosarele-

tortionarilor_2868.html. 
23 Institute for Crimes for Communism and the Memory of Exile, the main memory institution dealing with cases 

of communist perpetrators. The set-up of this organization will be discussed further in the chapter.  
24 Andrei Muraru quoted in “REACȚIA celui care a inițiat procesul și condamnarea lui Visinescu: O zi istorica!”, 

Stiri pe Surse, https://www.stiripesurse.ro/reac-ia-celui-care-a-ini-iat-procesul-i-condamnarea-lui-visinescu-o-zi-

istorica_982077.html.  

https://www.stiripesurse.ro/articolul-capcana-din-noul-cod-penal-care-ar-putea-inchide-dosarele-tortionarilor_2868.html
https://www.stiripesurse.ro/articolul-capcana-din-noul-cod-penal-care-ar-putea-inchide-dosarele-tortionarilor_2868.html
https://www.stiripesurse.ro/reac-ia-celui-care-a-ini-iat-procesul-i-condamnarea-lui-visinescu-o-zi-istorica_982077.html.
https://www.stiripesurse.ro/reac-ia-celui-care-a-ini-iat-procesul-i-condamnarea-lui-visinescu-o-zi-istorica_982077.html.
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This chapter examines such legalism, historicizes the relationship between memory and law, 

and traces the change in narratives from the 1990s on, by focusing on three turning points in 

debates about legal responses to past political violence. First, the chapter analyses the long and 

debated trial of the repression of the anti-governmental protests in the early 1990s. It 

subsequently looks at the Constitution of the 1990s, which fundamentally blocked 

conversations about state responsibility in the oppression of minorities. Thirdly, it examines the 

legal dimension of memory turned problematic in recent memory laws, which built on the initial 

attempts to constrain political discourses in the 1990s for the greater good of accountability and 

democracy building. In the end, these restrictive usages of legalism in memory proved to be a 

useful breeding ground for conservative and far-right forces. The chapter describes how this 

“flexibilization” of law happened, and how the 1990s push to use law as an instrument for 

memory has engendered narratives that have contributed to the contestations of liberal 

democracy since 2014 and spurred revisionist and “illiberal” narratives. This chapter adds to 

the previous ones a reflection on how legal mobilizations around memory, which hold a 

defining role in the liberal imaginary, entertained silences as new narratives of justice emerged.  

 

2. The ‘Liberal identity” and Legalism Dialectic  

 

 

The employment of legal forms in memory-making was strongly connected with the 

rise of norms of liberal democracy in the reunified Europe after 1989. In France, the Grayssot 

Act, published in early 1990 intervened in the controversies about the Vichy regime’s 

collaboration during the Second World War and became an instrument for the investigation of 

the Holocaust, making its denial an offence.25 The move was contested by historians at the time 

 
25 Proposed by Communist deputy Jean-Claude Gayssot, later contested because the 2012 Armenian Genocide 

Law, a similar law, was declared unconstitutional by the French Parliament because it went against rights of free 

speech. See Robert Kahn, Holocaust Denial and the Law (New York: Palgrave Macmillan, 2004), 108-118. 
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for imposing restrictions on historical discourse, 26 but it did set in place a model of referencing 

the Holocaust through law as a reason for prohibiting any discrimination because of ethnicity 

or religion. As has been argued by legal scholar Uladzislau Belavusau, the implication was that 

such laws represented a normative tool in social conduct.27 The UK and Germany passed similar 

laws as civil statutes of the right of free speech, roughly around the same time, in 1991 and 

1992.28 These processes were primarily intended to counter the (re)surgence of the far right and 

right-wing extremism at the end of the Cold War.29  

In Eastern Europe at the time, the relation between memory-making and democracy was 

framed through transitional justice focused on the reckoning with communism and state 

socialism, rather than the Holocaust or the Second World War. In this case, “coming to terms” 

with communism was the narrative that helped build civic norms and values representative of 

the global ascent of liberal democracy. For instance, it led to the creation of transitional memory 

institutions in Poland, Hungary, Romania, and the Baltics, and elsewhere in the region, which 

were envisaged as the sole keepers of archives or documentation of past state institutions. These 

were research and advocacy institutes with a preferential status in relation to accessing and 

conducting research in the archives of former power structures of the communist regimes, and 

intended to be advocates for the memory of victims. Mandated with a legal role to build 

prosecutions, these institutions were meant to support the grass-roots efforts of families to 

retrieve information about victims and achieve transitional justice, although in practice they 

were simply tools in doing or undoing present-day political trajectories.30 The research and 

 
26 Winfried Brugger, “The Treatment of Hate Speech in German Constitutional Law (Part I)”, Public Law, 4, 1 

(2004), https://doi.org/10.1017/S2071832200015698 There were also European petitions by Timothy Garton Ash 

and other historians against the French Holocaust memory law. See e.g. for a critical review Robert A. Kahn, 

“Does It Matter How One Opposes Memory Bans? A Commentary on Liber on Liberte Pour L’Histoire”, 

Washington University Global Studies Law Review 15, 1 (2016).   

https://openscholarship.wustl.edu/law_globalstudies/vol15/iss1/6/. 
27 Belavusau, “Fighting Hate Speech through EU Law”. 
28 Gutman, “Memory Laws”, 575-607. 
29 17 European countries made the denial of the Holocaust into a legal offense, including Romania.  
30 See Georges Mink, History, Memory and Politics in Central and Eastern Europe (London: Palgrave, 2013), 

155-170.  

https://doi.org/10.1017/S2071832200015698
https://openscholarship.wustl.edu/law_globalstudies/vol15/iss1/6/
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scope of most of these institutions had a distinct connection with the region’s democratisation 

narrative. In Romania, their activity directly responded to the controversial and largely absent 

care for victims of state socialism in the early 1990s, and carried, quite explicitly, a revanchist 

narrative to a legal approach. The IICCMER (the Institute for the Investigation of Communist 

Crimes and the Memory of the Romanian Exile) and the CNSAS (Council for the Study of the 

Archives of the Securitate) were the counterparts of similar institutions in the region, created in 

2005 and 1998, respectively. This profile determined their institutional politics, approaches and 

focus as a “democratization” conduit: the victims of interest were primarily those of the 1980s. 

In general, the organizations looked at structures of the Securitate, cases of “collaboration” and 

banal surveillance in the late 1970s and 1980s. Their positionality sanctified the usage of history 

and memory by historians, mass media and broader circles alike as a perfectible instrument of 

“democratization”. Transitional justice “advanced a culture of the rule of law” 31, in relation 

with the past, but also placed any complex, or difficult histories in a situation of acceptability 

in relation to democracy, which did not encourage debate, but simply a type of classification.  

The implications of the “rule of law” over memory, and the application of legal and 

institutional norms over collective memory, were numerous and far-reaching in the 1990s and, 

as noted above, the new democratic governments in Central and Eastern Europe referred to law 

as a symbol of reclaimed liberal values, democracy, and reconciliation post-dictatorship by 

reclaiming a state that had been delegitimized because of communism.32 I define this as a type 

of “legalism”, along the lines of Judith Shklar’s definition, who argues it is a culture of law 

where “the ethical attitude holds moral conduct to be a matter of rule-following, and moral 

relationships to consist of duties and rights determined by rules”.33 It also framed law in a 

 
31 Teitel, Transitional Justice, 35. 
32 Seyla Benhabib, “Judith Shklar’s Critique of Legalism”, in Martin Meierhenrich, Jens, Loughlin eds., The 

Cambridge Companion to the Rule of Law (Cambridge: Cambridge University Press, 2019), 124-125. 
33 Reflecting on the power of law and jurisprudence, and the ultimate failure of discussing morality and ethic 

through law. Judith Shklar, Legalism (Cambridge: Harvard University Press, 1964), 1. 
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particularly generous manner. Following philosopher John Rawls, we can advance that there 

was a sense of morality of law that stemmed from the fact that a liberal society cannot officially 

endorse a full conception of the good and therefore needs mediation, and in this case, legal 

mediation representing a seemingly neutral instrument.34 Law was also seen to de-ideologize 

the pursuit of justice (from authoritarianism, primarily) by immunizing it from contentious 

politics as it represented an expression of morality and guidance for individuals.35 It also 

strengthened the prestige of the state that enforced it.  

These relatively linear perspectives ignored the fact that the capacity of law to repair 

the misdoings of the past and meet the expectations of citizens had an explicitly political 

dimension – a liberal one – as anthropologist David Scott argues:  

Transitional justice is the name of a post–Cold War development in liberal justice that, 

through the political technologies of successor trials and, above all, historical truth 

commissions, aims to draw a line between the illiberal past and the liberalizing present. 

Commissioned remembering to construct the truth of what happened in the past, it is argued, 

is the basis for the “reconciliation” of victims with their perpetrators within a liberalizing 

political time. 36 

In framing transitional justice in this manner, Scott argues that crimes are taken not to 

be arbitrary acts of illegality. Instead, they are regarded as examples of anti-liberal politics and 

counter-examples of the possibilities of liberal democracy.37 Building on this perspective, 

transitional justice, in other words, “is about evil regimes, that need to be ousted and 

marginalised from the present, and not only about bad people.”38 We can thus infer that attempts 

at undertaking transitional justice (trials, removal from official functions or purges) in Eastern 

Europe reinforced this political paradigm by affirming that liberal democracy was an antidote 

 
34 William Lad Sessions, “Rawls's Concept and Conception of Primary Good”, Social Theory and Practice, 7, 

(3),1981, 303-324. For context, see also Sune Lægaard, “Feasibility and Stability in Normative Political 

Philosophy: The Case of Liberal Nationalism”, Ethical Theory and Moral Practice, 9, 4 (2006), 399–416, 

https://doi.org/10.1007/s10677-006-9048-0. 
35Scott, Omens of Adversity, 128.  
36 Ibid, 26-27. 
37 Ibid., 127. 
38 Ibid., 128. 

https://doi.org/10.1007/s10677-006-9048-0
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to communism, but one that came with certain narratives and silences.39  

It is important to acknowledge that concepts of law in the 1990s merged with the 

culturalist discourse of the “laggard” Eastern Europe which could be fixed by “technocracy”, 

norm-making and constitutionalism in politics.40 The usage of law encouraged the separation 

between state socialism and the new liberal mindset.41 In this sense, David Scott’s comments 

that law has a civilizational dimension point to how law serves to propose and legitimize 

principles of liberalism in society at large and presents it as the best possible version of social 

interaction: 

The rise to prominence of international law as a “gentle civiliser of nations” and therefore 

as part of the view that, in general, law should have a disciplining effect on politics. In this 

sense, the international law idea of transitional justice as the establishment of human rights 

regimes that underwrite the “transition to democracy” is an extension of the larger legalism 

that became dominant in Anglo-American liberalism in the last decades of the twentieth 

century.42 

The case of these successive erasures of the Left speaks about ontological insecurity 

that defined the liberal democracy of the 1990s, a fear of uncertainty, of “politics”, to which 

public memory was perfectly aligned. Jelena Subotić argues that the Left's memory shares 

similarities across Europe, in that their early role in fighting fascism was buried under decades 

of anticommunism politics. As was discussed previously, the 1975 Spanish Pact of Forgetting 

(Pacto del Olvido), suppressing memory debates on the legacy of the Franco regime in Spain 

due to the greater good of liberal democratic statehood, is a prominent example, as the histories 

of the Spanish Civil War did not neatly fit into the mainstream European perspectives focusing 

on victims of Stalinism. Overall, the Left as a progressive force, that also fought against Nazi 

 
39 Kopeček, Wciślik, Beyond Transition, 29. 
40 See Jürgen Habermas, The Lure of Technocracy (Oxford: Wiley, 2013), 36, Agata Fijalkowski, ‘The 

Criminalisation of Symbols of the Past: Expression, Law and Memory’, International Journal of Law in Context, 

10 (2014), 298–9, https://doi.org/10.1017/S1744552314000135; Uladislau Belavusau, ‘Hate Speech and 

Constitutional Democracy in Eastern Europe: Transitional and Militant?’, Israel Law Review, 47, (2016), 2. 
41 Shklar, Legalism, 34-36. See also Seyla Benhabib, “Judith Shklar’s Critique of Legalism”; Samuel Moyn, 

“Judith Shklar on the Philosophy of International Criminal Law”. (2012). 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2148437. 
42 Scott, Omens of Adversity, 130. 

https://doi.org/10.1017/S1744552314000135
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2148437
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occupation, continues to be a problematic topic to approach in the context of European memory 

dynamics.  

Post-communist trials tackling political violence were therefore as much about the 

workings of liberal democracy as they were about remembrance, making history and memory 

an integral part of “building” (liberal) democracy. Reflecting on this entanglement, sociologist 

Stiina Löytömäki describes a judicialization of memory through prosecutions, restitutions and 

memory laws and a relationship in which law imposes a constraint on memory.43 In the same 

vein, historian Berber Beverage discusses a dynamic attached to this juridification of memory, 

that emerged around the transitional justice context in the 1990s in South Africa.44 It “engages 

in a historical discourse in order to have it restore or impose irreversible historical time and 

(re)enforce the modernist delineation between past and present that is threatened by a 

(particular) memory that resists chronology and refuses to let the past go.” 45 It conceives of the 

past in terms of morality and the sensitivity to the voices of the victims but is meaningful only 

in as much as it redresses the state's accountability, leading to an adjustment of memory 

narratives and historiographical approaches to legal imperatives. The main limitation, however, 

is that such approaches frame the past to necessarily be an injustice, a harm inflicted. Löytömäki 

points out, indeed, that such “legalism” is limiting because actors can avoid a potentially 

damaging debate on perpetrators and instead opt to mediate conflict over the past. Political 

scientist John Torpey equally suggests that transitional justice operates with a shortened time 

horizon, rather than with the political and social context given the globalized idea of 

reconstruction.46 Focusing on injustices that have to do with one specific regime, instead of a 

 
43 Stiina Löytömäki, Law and the Politics of Memory: Confronting the Past (New York: Routledge, 2014), 24-37. 
44 The term has been used by several authors, but for a detailed outline, see Bain Atwood, ‘The Waitangi 

Tribunal and the Public Life of History” in Berber Bevernage, Lutz Raphael (eds) Professional Historians in 

Public: Old and New Roles Revisited (De Gruyter, 2023), 141-163, 152. 
45 Berber Bevernage, History, Memory, and State-Sponsored Violence (Routledge, 2012), 49. 
46 John Torpey, Politics and the Past: On Repairing Historical Injustices (New York, Rowman & Littlefield, 

2003), 12-15. 
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wider context, creates a dimension of “putting the past behind us”, reiterating the notion of 

harm, that perpetuates mobilizations around history. Indeed, as much as civic narratives caused 

controversies among historians in the Western part of the continent because they considered 

them too politically involved and aligned with political discourses,47 in the Eastern part, the 

evident prescriptive dimension of the presenting public memory through law was a guarantee 

that the 1989 transformation would meet the goals of reconstruction, or societal renewal, after 

socialism. 

Scott's distinctly “civilizing” understanding of laws and transitional justice was also 

evident in the civilizational discourse about “returning to Europe” in Eastern Europe. For 

instance, when it argued memory politics needed to be aligned to the milestones of European 

statehood48, the 2007 Romanian Condemnation of Communism (see also chapter 1) explicitly 

linked memorialization with a performative legal intervention aiming at transforming the state 

and society. Because it provided a legal frame for remembrance, it openly professed a 

“European outlook”, against the threat of backwardness evoked by communism. This 

transitional justice moment was about memory to the same extent as it was about promoting the 

legitimacy of law, against its past role in authoritarianism. The intention was to mobilize law 

so as to show a liberal, European profile.  

Although less visible in the process of transitional justice, using other legal instruments 

to curtail (ab)uses of memory politics also played an important part in drawing an imaginary 

boundary between past and present in the region. The so-called “memory laws” came to be part 

of this broader “culture of law” driven by remembrance. Starting in the early 1990s, this type 

of legislation focused on condemnation of the far right as part of “democratization”. Laws 

against Holocaust denial and symbols of the far right were widely, and relatively quickly, 

 
47 See Emanuela Fronza, “The Punishment of Negationism: The Difficult Dialogue between Law and Memory”, 

Vermont Law 2006. https://lawreview.vermontlaw.edu/wp-content/uploads/2012/02/fronza.pdf.  
48 Tileagă, “Communism in retrospect”. 

https://lawreview.vermontlaw.edu/wp-content/uploads/2012/02/fronza.pdf
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adopted across Central and Eastern Europe.49 In Romania, the law against Holocaust denial that 

passed as early as 1991 irritated liberal circles because it did not extend the same perspective 

to the Communist party, for instance. It also triggered a fierce nationalist backlash primarily 

concerning the implications for the perception of the Antonescu regime.50 For instance, far-

right symbols were banned, and naming Romanian authorities as complicit was avoided. 

However, the attractiveness of memory laws resided in the possibilities these offered for a 

narrative about state socialism. In Poland, for instance, the first memory law in 1998 was 

attached to the wave of de-communization inspired by the 1990s’ transitional justice.51 It 

forbade the use of communist symbols, and although not explicitly integrated into the process 

of transitional justice, it did operate much in the same manner.52 The Polish law was first and 

foremost meant to banish images of the past from public debate and frame this past as dangerous 

in order to undermine the past’s potential to taint the new society's political life.53  

That normative “civilizing” dimension of “legalism” took a darker turn in the mid-

2000s, when it changed from democracy-building to more restrictive narratives of historical 

memory at first glance well aligned with European standards. Poland and Hungary have been 

the more extreme examples of this approach in the region. Hungarian memory laws consider 

the resistance against communism and National Socialism as a question of national character 

and subsequently penalize references to local participation in the Holocaust.54 The 2011 

 
49 For instance, Denmark, the UK and other countries never implemented such legislation. See Ludovic Hennebel, 

Thomas Hochmann eds., Genocide Denials and the Law (Oxford: Oxford University Press, 2011), 185; Michael 

Bazyler, Holocaust, Genocide, and the Law (New York: Oxford University Press, 2016), 187.  
50 Alexandru Florian, The Holocaust in Romania (Bloomington: Indiana University Press, 2018), 59-61. 
51 The Constitution of the Republic of Poland adopted by the National Assembly of Poland on April 2, 1997, 

Journal of Laws of the Republic of Poland, No. 78 of 2 April 1997, item No. 483. 
52 Uladzislau Belavusau, “The Rise of Memory Laws in Poland”, Security and Human Rights 29, no. 1–4 (2018), 

36–54, https://doi.org/https://doi.org/10.1163/18750230-02901011. 
53 Such memory laws differed in intention from other famous cases. as the Law Against the Rehabilitation of Nazi 

Criminals in Russia (2014) and the similar provisions about pointing to perpetrators in the Nakba Law in Israel. 

See for instance Yifat Gutman “Memory Laws: An Escalation in Minority Exclusion or a Testimony to the Limits 

of State Power?”, in Yifat Gutman, Adam D. Brown and Amy Sodaro eds. Memory and the future: transnational 

politics, ethics and society (Basingstoke: Palgrave Macmillan, 2010), 230-253. 
54 Randolph L. Braham, “The Historical Assault on the Historical Memory of the Holocaust”, USHMM, 2014. 

Available at: https://www.ushmm.org/m/pdfs/20140318-Holocaust-in-Hungary-Braham-Assault-on-Historical-

Memory.pdf.  

https://doi.org/https:/doi.org/10.1163/18750230-02901011
https://www.ushmm.org/m/pdfs/20140318-Holocaust-in-Hungary-Braham-Assault-on-Historical-Memory.pdf
https://www.ushmm.org/m/pdfs/20140318-Holocaust-in-Hungary-Braham-Assault-on-Historical-Memory.pdf
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Hungarian Constitution and legislation on the Holocaust effectively backed nationalist 

exonerations for the Holocaust. New memory laws in 2016 and 2018 in Poland openly 

appropriated memory laws concerning the Holocaust for the unresolved issues of communism 

and gave rise to sovereigntist narratives that focus on and uphold ideas of independence and 

purity of the nation, especially in contrast to Europeanization and ‘globalism’.55 Referring to 

this dynamic, historian Nikolai Koposov has argued that memory laws in Western Europe were 

“constructive”, by showing, for instance, how Germany introduced laws penalizing Holocaust 

denial as a constitutive element of the democratic and liberal state. Criminal and declarative 

laws against the denial of Nazi crimes symbolized Germany's successful transformation as a 

repentant state committed to avoiding any repetition of the past.56 In contrast, he argues, in 

Eastern Europe, where the complicity with the Nazi regime in the Second World War had been 

time and again marginalized as historical experience, such laws were regarded with hostility.57 

The imbalance was not only about unrecognized complicity with fascist sympathizing 

governments by the local population, but about nationalist perspectives that were indirectly put 

forward through law.  

Notwithstanding Koposov’s argument, the situation is more complex. The transnational 

perspective offered by legal instruments focused on political violence and memory also 

provided an opening for parties capitalizing on past genocide, mass murder, and human rights 

infringements. By appropriating or using the same interpretations of laws that had been integral 

to the transitional justice process, such as anticommunist definitions of liberal democracy, law 

itself became a terrain of appropriations, of polarization and ultimately silencing, in that it 

discouraged debates. Civilizational Europeanism, which built on liberal norms around rule of 

 
55 Uladzislau Belavusau, Freedom of Speech: Importing European and US Constitutional Models in Transitional 

Democracies (Abingdon: Routledge, 2013), 13-18. 
56 Nikolai Koposov, Memory Laws, Memory Wars, The Politics of the Past in Europe and Russia (Cambridge 

University Press, 2017), 308.  
57 Ibid., 58. 
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law and restorative memory, further amplified these inherent limitations of the legalist 

perspective. This trajectory, which is vaguer and sometimes upholding liberal narratives, but 

leads to memorial silences, is visible in Romania. Legal instruments encouraged a politically 

engaged memory meant to keep historical memory alive and engendered a deeply moralizing 

tone that made appropriations and usages of the law quickly turn conservative.  

The following sections map this dynamic to show how legalism shaped a form of 

silencing that serves anti-liberal thought in Romania. Although laws and transitional justice 

were intended as a way of affirming and thickening the connections with a liberal system, the 

narratives through which this framing contributed to silencing the past.58 Looking at these cases, 

one understands how “legalism” operated selectively. It was less a question of reckoning with 

the past than about performing this reckoning: that is, not substantially engaging with its 

difficult points, but simply putting the past behind, and looking forward to a liberal state on the 

horizon. The three cases discussed below show how the long attempts to bring justice 

influenced the memory of certain events in Romania. With shortcomings or delays in 

conducting justice, the cultural narratives about these events changed and uncovered new 

meanings about what legal instruments brought to the interpretations of the state and the 

political identity of citizens.59 Trials, investigations, and memory laws operated not in a 

vacuum, but were influenced by the state's changes and reconsiderations, contestations about 

the responsibility for citizens, and a lack of legitimacy of the government.  

 

 
58 Memorialization in relation to law has been motivated by the public suspicion that former perpetrators continued 

to be part of the political establishment. The strong prosecutorial system during communism, for instance, involved 

in both state repression and surveillance, continued to be feared and resented for its haphazardness and its impunity 

before 1989 because trials never affected former Party members. See Grazyna Skapska, “Restitutive Justice, Rule 

of Law and Constitutional Dilemmas” in Adam Czarnota, Martin Krygier and Wojciech Sadurski eds., Rethinking 

the Rule of Law After Communism (Budapest: Central University Press, 2005), 211-235. 
59 Teitel, Globalizing Transitional Justice, 16. 
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3. The Trial(s) of the 1990 Protests: Reclaiming Constitutionalism through Memory 

 

 

Between June 13 and 15, 1990, the NSF government repressed the street protests that 

had been happening in Bucharest for almost two months (lasting roughly from February to June 

1990). Participants accused the government of fraud in the first free elections in May that year 

and asked that rights “won” on the streets six months earlier, in December 1989 be respected. 

People, young and old, occupied the centre of the city to protest the results of the election and 

more generally, the rather disappointing outcome of the December 1989 events, the end of the 

Ceaușescu regime and the early prospects of democracy of those six months. Historians largely 

agree that, faced with general discontent, the heavily contested leaders of the new NSF Party, 

plotted a show of popularity and strength by mobilizing the very people who felt threated by 

what seemed to be a young, urban elite that was vehemently against anything related to the 

recently deposed former regime.60 A large group of coal miners from the Târgu Jiu mining area 

listened to the rallying call of the recently anointed prime minister Petre Roman “to defend the 

gains of 1989” and they descended upon the capital city.61 Mobilized as an unofficial police 

force by leaders stoking their fears of becoming redundant in the new liberal democracy, several 

thousands of them committed physical abuse and alleged rapes against protesters in those three 

days.  

The protests have since become a difficult issue in a national debate carried out in a 

largely conspiratorial tone. Subsequent official investigations into the brutality of the events 

concluded that four individuals lost their lives. However, since 1990, countless testimonies, 

opinions and rumours have spoken of unmarked graves, disappearances and a death toll 

 
60 Holger Dix, “Forgive and Forget? The June 1990 Mineriad”, Konrad Adenauer Stiftung. Available online: 

https://www.kas.de/de/web/rumaenien/laenderberichte/detail/-/content/forgive-and-forget-the-june-1990-

mineriad.  
61 Speech on 11 June 1990, quoted in Z F., “Petre Roman despre Piata Universității”, România Liberă (Bucharest, 

June 11, 1990). BCUB P 12 341, vol. 23. 

https://www.kas.de/de/web/rumaenien/laenderberichte/detail/-/content/forgive-and-forget-the-june-1990-mineriad
https://www.kas.de/de/web/rumaenien/laenderberichte/detail/-/content/forgive-and-forget-the-june-1990-mineriad
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approaching one hundred.62 There are yearly gatherings around the unmarked graves in the 

Military Cemetery in Bucharest, where the remains of those killed are allegedly buried. There 

have been damning reports about the governmental response to the protests. In 1992, the case 

of a family in Bucharest still looking for a fifteen-year-old son who had been caught in the street 

clashes featured prominently in the Amnesty International Report concerning the aftermath of 

the political change of 1989.63 The boy's mother explicitly recalls several members of the 

Interior Ministry advising her not to pursue the matter further.64 The events continued to be a 

source of controversy and debate. To be sure, post-socialist Europe was rife with protests at the 

time. In 1991 and 1992 in Poland, along with the growing criticism of President Lech Wałęsa, 

there were social protests of workers against the economic and institutional changes post-

1989.65 But the street clashes in June in Bucharest and the images of the so-called Mineriade 

that circulated worldwide at the time seemed to symbolize the collapse of social structures and 

an apparent failure of the post-Cold War political potential of liberalism to live up to its 

promise.66 Many Romanian witnesses, for example, cited this as the reason for their 

emigration.67 

The NSF authorities largely chose to ignore the events, but their triggering 

“international opprobrium” and the alleged perpetrators acquiring a “controversial” reputation 

nationally seemed to cause concern to political circles.68 The afterlife of this repression was a 

topic of constant debate and mounting criticism against the political leaders of the new 

democracy. The investigation into the events of 1990 was listed in the numerous public appeals 

 
62 The number is still disputed, documents differ, but the official documents register this number. The Human 

Rights Watch reports are inconclusive. Documents of the Helsinki Committee for Human Rights consulted for this 

research register the uncertainty over the number of casualties. 
63 “Notă de informare”, 318-0-5, Helsinki Committee, box 2/1990, Romania, 13-22, OSA, Budapest. The case was 

unresolved even in the more recent documents on the country. 
64 “Notă de informare”, 300-120-29, Helsinki Committee, box 2/1990, Romania, 21, OSA. 
65 Petrov, “‘Transition’ in Hindsight: 1990s Transitology as an Object of Intellectual History”.  
66 318-0-2, Records of Radio Free Europe, box 2/1990, 19, OSA, Budapest. 
67 Ibid.  
68 Red. “Protestele din perspective internationala”, România Liberă, June 30, 1990, Bucharest. BCUB P 12 341, 

vol.23. 
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to identify those responsible for 1989. But the NSF looked down upon this intensifying 

“legalist” context as an attack on the reconciliatory consensus post-1989 and argued that the 

NSF was maintaining social peace. As explained in chapter 1, in the narratives of the NSF, the 

appeals to consensus and solidarity, and ultimately compliance with the politics of the party, 

were legitimized by the developmental and reformist idea that the state can somehow be 

absolved by law and justice. Following the justice prescribed by the NSF itself meant that there 

was an equilibrium of sorts. At the same time, accusations of “radicalism” were part of the 

NSF’s staple strategy in criminalizing citizens as potential threats against the liberal 

transformation. Tellingly, for instance, then Prime Minister Petre Roman portrayed the protests 

as “undermining the political will of 1989”.69 Instead, the NSF framed protests, especially those 

in June 1990, as a civil conflict between the dispossessed “working class” and the privileged 

few, brought by “capitalism”, which forced the miners to react.70 The invocation of a class 

narrative pitted the “winners” of 1989 (young, middle class, urbanites) against the supposed 

‘losers’ (the working class), a nostalgic narrative which also served to mobilize the miners' 

actions in University Square.71   

In the 1990s, the populist position of the NSF towards protests such as those in 

University Square was that they were a “lawless hiatus” that could rob the public of the 

alternative future that the NSF promised to facilitate.72 They argued that this type of civic 

manifestation would “hijack” the political transformation and stall real economic change.73 

Both the NSF and the opposition liked to frame the past’s authoritarianism in relation to 

 
69 A phrase often used in discourses which was also the main argument of the opposition to the regime, directed, 

however, towards the NSF. 
70 Apostol Stan “Frontul asta ce mai e?”, Cotidianul, pg 2., 12.03.92, Bucharest. 
71 John Glendhill,” Three Days in Bucharest: Making Sense of Romania's Transitional Violence, 20 Years On”, Europe-

Asia Studies 63, (9), 2011, 1639-166. 
72 Later that summer, in August, any type of public demonstration was banner by local city authorities, which 

accentuated the repressive nature of the government after the June protests. See Human Rights Watch World 

Report 1990 – Romania. https://www.refworld.org/docid/467fca381e.html Last accessed 13 June 2021. 
73 More so, in the archives of the Helsinki Committee for Human Rights the events in Bucharest for instance in 

1990 are considered in light of this perspective (300-12-20, HCHR box 121, 123, 124, OSA, Budapest). 

https://www.refworld.org/docid/467fca381e.html
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structural underdevelopment; social conflict represented an iteration of the past and was 

consequently deemed dangerous, as Prime Minister Roman argued in his 1993 official address 

to the Council of Europe.74 The campaign for justice and remembrance of the victims – of 1989 

and the early 1990 - from large segments of the public, was accordingly labelled as “extremist” 

by the ruling government. 

However, the legal pursuits inevitably gave the protests an international, European 

resonance. In 1992, against the backdrop of massive social conflicts and tensions, an official 

inquiry into the events and the victims of June 1990 started. Several institutions handled the 

investigation into the repression of the protests without much progress. The reason was that no 

“collusion” between the state authorities and the workers’ union had been detected.75 This 

already presented a narrative for those events, which were no longer about a democratic protest 

but a group interest. This particular angle and the attempts to legitimize those events as part of 

the new democratic spirit grounded much of the appeals of those insisting on a fair legal pursuit 

against perpetrators. It was about restoring faith in the very instruments afforded by liberal 

democracy. Incidentally, the government’s refusal to deal with the issue coincided with the 

difficult coming into being of the CNSAS (the Council for the Study of the Archives of the 

Securitate), the institution that allowed citizens to access information collected by the 

Securitate, and the many debates about the misgivings of memory institutes funded, perhaps 

paradoxically, by the very governments they were to hold accountable.76  

In 1999, with a new (liberal) government at the helm (The Democratic Convention) the 

renewed investigations focused on irregularities in the previous government’s handling of the 

events and collection of testimonies. By then, the trial had transformed into a fight for power 

 
74 Report on the application by Romania for membership of the Council of Europe. Available at:  

https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=7253&lang=EN. 
75 “Progresul Procesului intern legat de Mineriade”, HCHR 300-12-20, box 130, 141, OSA, Budapest. 
76 See Dragoș Petrescu, “Public Exposure without Lustration”, in Lavinia Stan (ed) Justice, Memory and Redress 

in Romania, New Insights (Cambridge: Cambridge Scholars Publishing 2017), 124-145. 

https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=7253&lang=EN.
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between the government and what effectively was the only significant civic opposition (and far 

removed from the question about honouring the victims). The investigation focused on the 

alleged attempt by the then ruling NSF party to conceal the actual number of victims. The 

government stopped the trial shortly afterwards because of a procedural fault. This development 

only reinforced suspicions that delays were simply a way of preventing action against the 

government's members. Silencing was also exacerbated by the fact that the investigation 

focused only on the chain of command during the 1990 intervention, rather than the complex 

target group that was mobilized at the time.  

The early 2000s witnessed a further flurry of debates on the importance of law and 

memory. These were particularly responding to the silencing of the 1990s and a continuously 

contentious process of engagement that discredited the very notion altogether. Because of this, 

efforts that “the protests in June be put back in the discussion about 1989, from which they have 

been ousted”, as one journalist argued, were a central concern.77 Integrating the 1990s events 

into the history of the brutal repression of 1989 matched a general anticommunist narrative, 

which could also avoid the controversies that this process brought forward.  

In 2010, on the 20th commemoration of the events, a report broke through a long-

enduring silence. On that occasion, the IICCMER (Institute for the Investigation of Communist 

Crimes and the Memory of Romanian Exile) issued an official report on the circumstances, 

suggestively entitled Report on the Fratricide of June 13th-19th, 1990. The report gathered the 

few already published sources and did not shed any new light on the circumstances but framed 

the events as a continuation of the transformation to democracy of 1989 and as protracted 

political violence of communist repression.78 It came out with the blessing of the leading 

 
77 Vlad Enachi, “Despre iunie 1990”, Adevărul (Bucharest,17 January 2012). 
78 “The decision of the IICMER, whose president you are, to extend the activity to the post-1989 period and the 

protests of 1990s angers and defies the witnesses and survivors, and an unwanted politicization of the recent past 

and history” argues Mugur Vasilescu, the head of another association of victims of the protests. Quoted in Enachi, 

“Despre iunie 1990”. 
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anticommunist memory actors in the country. Vladimir Tismăneanu, a seminal figure in the 

transnational memory of criminalization of communism, stated: 

The report coordinated by Florin Ilieșiu is a logical continuation of the document which 

president Traian Basescu used to condemn the communist regime in Romania as criminal 

and illegitimate...I hope that this project will finally open up a national debate without which 

we will be blocked in the realm of lies.79  

But participants and victims argued that such an ambitious perspective meant that the 

protests' political and social roots were becoming a blank spot in the sweeping narrative of 

transitional justice. The Association of Victims of 198980 was the first to criticize this sketchy 

perspective and what they saw as an appropriation of the victims.81 It seemed all actors 

involved, apart from victims, were interested in simply reducing the events to a narrative useful 

to anticommunism and liberal democracy. 

The ebbs and flows of legalism of the 2000s also changed the events' narrative and 

potential legal proceedings. When the trial recommenced in June 2007 (after a hiatus caused by 

the Social Democrat governments and as the political landscape grew increasingly radical and 

polarized,), this time Ion Iliescu was accused of “manslaughter” for allegedly calling the mining 

groups to Bucharest. The decision to initiate a trial, on July 27, 2007, formulated by the 

country’s main prosecution office, cites a need “to denounce the non-democratic attitude of 

those in power”, who were accused of having “betrayed the ideals of the revolution”, and to 

“alert the population to the threat of a new dictatorial regime”.82 Accordingly, accusations 

formulated by the prosecutor’s office this time around focused on undermining the state, 

diversion, and false information. The report also underscored the disproportionate use of 

 
79 Sorin Ilieșiu, Alin Rus, eds., “Report on the Fratricide of June 13th-19th 1991”,  

http://mineriade.iiccmer.ro/pdf/dezbateri/raport_despre_fratricidul_din_13_15_iunie_1990.pdf. 

Last accessed February 10, 2017. 
80 In 2014, it won the case at ECHR against the Romanian state. See Documentation of “Mocanu and Others v. 

ROMANIA (Applications nos. 10865/09, 45886/07 and 32431/08), 5. 
81Loredana Diacu, “Asociaţia 21 Decembrie 1989 cere realizarea unei anchete efective şi eficiente în dosarul 

Mineriadei”, Epoch Times, 2016. Available at: https://epochtimes-romania.com/news/asociatia-21-decembrie-

1989-cere-realizarea-unei-anchete-efective-si-eficiente-in-dosarul-mineriadei---242623. Last accessed 1 October 

2023. 
82 “Mocanu and others v. ROMANIA”. 
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security police personnel and false reporting, and all suspects listed in the trial were therefore 

indicted for “bodily harm”. 

The timing was not coincidental and had less to do with the functioning of the political 

or justice systems than with wider European politics. For the liberal coalition in power, 

demonstrating “European” values and a spirit of liberal democracy through legalism were 

crucial part of Romania’s accession to the EU in 2007. The Traian Basescu presidency was 

mainly concerned with criminalising communism as a form of “break-up” with the general 

impression of a regime that had never ended.83 The memory of the violence of 1990 was a 

“useful” past to mobilise in order to suggest a break with the past. Focusing on those events as 

a vestige of past communism was thus a useful interpretation. The government’s intention was 

to create a narrative of a grass-roots, anticommunist spirit for these events. Arguably, there was 

a clear intention on the part of the opposition to associate the Social Democrats with past 

authoritarianism and the repression of 1989, and to contribute to a narrative of the past tainted 

by communism. With debates about Europeanisation dominating the agenda of the centre-right 

governing parties, these events were helpful in portraying past authoritarianism, which has been 

finally vindicated. Nevertheless, and despite the interest, the investigation was dropped just six 

months later due to procedural irregularities. In 2009, Ion Iliescu was removed from the list of 

perpetrators due to inconclusive evidence.84 The investigation singled out the head of state and 

the responsible institutions (the Presidency, the Government, the Ministry of Defence, and the 

Ministry of the Interior). This process damaged the potential of legalist narratives in support of 

“democracy”.  

The Romanian government re-started the trial in 2014 because of a new verdict from 

the European Court for Human Rights, which sided with the three victims that petitioned the 

 
83 Buier, “Traian Băsescu și Despărțirea de Trecut”. 
84 Lower ranked officials continued to be investigated. 
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case in Brussels against the Romanian government.85 In contrast to a decade earlier, Iliescu was 

accused of alleged “crimes against humanity” over the protests' suppression.86 It used the same 

provisions that applied to the Vișinescu case, and, as in that case, this language triggered 

substantial controversies. Finally, the potential indictment of Ion Iliescu for the organized 

repression,87 under “deeds against peace and humankind”88, meant that references to “war, 

genocide and destruction of cultural goods” were extrapolated from the “generalized or 

systematic attack against a civilian population”.89 Appropriating transnational terminologies 

attributable to nationalism worked, paradoxically, to amplify a democratic dimension of the 

state. 

Indeed, by using this legalist vocabulary, the trial shifted the collective memory of the 

event towards a narrative that conveyed a more mature relationship between the state and 

liberalism. This was no longer a conversation about avoiding identifying or exposing the 

complicity of state structures in the repression of 1990, and no longer a reaction to the ills of  

1990s Romanian democracy. Rather, the emerging memory was that of a lesson learned and a 

mechanism of accountability that can be robust and not waver under the pressure of a flawed 

justice. As one of the prosecutor’s notes states, “this can hardly be a thorough investigation of 

the events, but rather a case of delayed justice”.90 The charges effectively held state institutions 

responsible for organising direct action against its citizens. It cited the alleged decision to 

launch “a violent attack against the protesters in University Square, who were mainly pushing 

 
85 For the first time, on the 25th anniversary of the protests, in 2014/2015 artist Emanuel Borcescu’s intervention 

ironically placed several hundred statues of the miners as a reminder of the history of the events in University 

Square. 
86 In March 2014, the ECHR passed an official verdict for one of the five victims of the protests, asking the 

government to compensate eight people for the length of criminal proceedings against their ill-treatment in June 

1990. See ECHR vs Romania. Last accessed March 10, 2019. 
87 “Victimele cer sechestru pe averile inculpaților”, Antena 3, June 19th, 2019.  

https://www.antena3.ro/actualitate/justitie/nou-termen-in-procesul-mineriada-din-13-15-iunie-victimele-cer-

sechestru-pe-averile-inculpatilor-462256.html. Last accessed March 11, 2018. 
88 The term is “infracțiuni contra umanității”, a concept de facto coined for this investigation since it has not been 

used before.  
89 Legal code, article 2, available online at: Lege5.ro. https://legislatie.just.ro/Public/DetaliiDocument/109855. 
90 Interview with Ion Voinea. http://www.digi24.ro/stiri/actualitate/justitie/incepe-procesul-mineriada-dupa-27-

de-ani-742137 and personal interview conducted July 2017.  

https://www.antena3.ro/actualitate/justitie/nou-termen-in-procesul-mineriada-din-13-15-iunie-victimele-cer-sechestru-pe-averile-inculpatilor-462256.html
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for the eighth point of the 1989 Timisoara Proclamation and were expressing, peacefully, 

political opinions against the majority of the political establishment at the time”.91 The 

“judicialisation” of memory in the trial's narrative was perhaps most evident in this new 

formulation of “deeds against humanity”. By explicitly instrumentalizing the verdict of the 

European Court of Human Rights, the report underlines the intention to harm and detain 

demonstrators during the intervention in the University Square, and not to restore order.  

As a result, the trial changed memorial narratives about the June 1990 sit-ins in various 

ways. It opened up more space to discuss silences and simplifications. This was evident in the 

public debate triggered by an interview with Miron Cozma, the leader of the June 1990 protests, 

which was published in various media outlets. Cozma’s presence was less controversial than 

the reporter’s intervention, and her obvious lack of contextual information about the events.92 

As a result, journalists such as Mircea Toma expressed concerns that the events in 1990 had 

never been critically examined in isolation as a moment of collective political mobilisation, and 

that their rightful memory was fading. These contradictions prompted one anthropologist, Mirel 

Bănică, to suggest that the public susceptibility concerning these particular June events had 

overshadowed the broader context and the repressive consolidation of the NSF’s power and this 

had led to a silencing of the memory of the urban events.93 Similarly, others argued that the 

June events overshadowed moments like January 28 1990, another such protest meeting coming 

from the “older” political parties (liberal, peasant and the social democrats) against the NSF, 

 
91 Trial proceedings, 2017, Prosecutor office reports, Ministry of Justice Archives, D23, public records. 
92 I.C, “Realizatoare Digi 24 L-a Intrebat Pe Marian Munteanu, Care a Stat in Coma 4 Zile Dupa Ce Un Miner a 

Incercat Sa Il Decapiteze, Daca a Fost in Piata Universitatii La Mineriada Din 1990”, HotNews.Ro, October 21, 

2015. Last Accessed, March 14th, 2016. https://economie.hotnews.ro/stiri-media_publicitate-20519469-gafa-

digi24-realizatoare-intrebat-marian-munteanu-care-stat-coma-4-zile-dupa-miner-incercat-decapiteze-secure-

daca-fost-piata-universitatii-mineriada-din-1990.htm 
93 Mirel Bănică,”Identitatea oraşului: Între istorie şi memorie - Piaţa Universităţii, Bucureşti”, 22, 2009. Available 

online at: https://revista22.ro/supliment/22-plus-nr-282-identitatea-ora351ului-intre-istorie-351i-memorie-

pia355a-universit259355ii-bucure351ti.  Last accessed February 1, 2018. 

https://economie.hotnews.ro/stiri-media_publicitate-20519469-gafa-digi24-realizatoare-intrebat-marian-munteanu-care-stat-coma-4-zile-dupa-miner-incercat-decapiteze-secure-daca-fost-piata-universitatii-mineriada-din-1990.htm
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https://revista22.ro/supliment/22-plus-nr-282-identitatea-ora351ului-intre-istorie-351i-memorie-pia355a-universit259355ii-bucure351ti


248 

 

which was also violently dispersed by the police.94 In fact, the few attempts by grass-roots 

organizations to commemorate the victims have only taken place since 2014, as damning proof 

that the dictatorial past has still not been dealt with. The interpretation of the events continued 

to be selective, this time in line with ideas of democracy and anti-authoritarianism.  

The public history of the events had overlooked the fact that the civil protests in 

University Square in Bucharest were the result of a political opposition against the 

consolidation of the NSF government, and the new trial provided a new opportunity for this 

“pedagogical memory”. Mircea Miclea, then Minister of Education, argued that the 

“Mineriade”95 should be “included in high school curricula” as a democratic example.96 This 

narrative emphasises, for example, the symbolic status of the “University Square” in Bucharest. 

The situation is similar to how the protests in December 1989 were framed.97 The text thus 

draws a symbolic meaning from the events as a civic action against that regime still holding on 

to power. The image of the fragile liberal democracy of the 1990s is dispelled. In effect, the 

focus has been on recovering the history of these events as a political symbol (of democracy), 

rather than as an unacknowledged abuse of the state.  

The days of physical violence around and in the University of Bucharest and the 

Architecture Department led to disillusionment. One witness, ‘BJ’, argued that they were a sign 

of the failure of “democratic consolidation” and “motivated the first group of massive migration 

from Romania”.98 Indeed, those who left feared a state gradually sliding into civil unrest and 

authoritarianism. Personal accounts of the events of June 1990 explain the sudden violence of 

 
94 Mihaela Simina, “Accent Pe Istorie: România Și Protestele Din Istoria Recentă, Ianuarie-Februarie 1990”, Radio 

RFI, 2017, https://www.rfi.ro/politica-92846-accent-pe-istorie-proteste-ianuarie-februarie-corneliu-coposu. Last 

accessed February 1, 2018. 
95 The name is the colloquial term used in public opinion, and it keeps an indirect reference to the social polarization 

and class narrative. 
96 A. B, “Cum bine știm sau nu știm”, Hotnews, June 16, 2019, http://www.hotnews.ro/stiri-esential-20531385-

bine-stim-sau-nu-stim-despre-mineriade-invata-elevii-scoala-despre-mineriade-cum-functioneaza-amnezia-

sociala.htm 
97 Trial proceedings, 2017, D 23. Prosecutor office Reports, The Archives of the Romanian Ministry of Justice. 
98 Interview with ‘BJ’ 17 December 2017 by the author. The name is abbreviated as per wishes of interviewee. 

https://www.rfi.ro/politica-92846-accent-pe-istorie-proteste-ianuarie-februarie-corneliu-coposu
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(mostly) workers groups against students and different professional categories as “the 

splintering order” of the early 1990s.99 They point to the shock of having to acknowledge deep 

class and generational divisions after 1989: workers chanting against what they perceived as an 

elitist movement to destabilise the state. Yet, the silence on this episode, which is now 

increasingly integrated into the “memory for democracy” perspective, illustrates what happens 

when transitional justice fails to re-create a founding myth of a post-conflict liberal state.100 The 

“legalism” of collective memory generally neglects the significance of the events for the 

individuals who lived through them, and it diminishes the potential for a critical debate on class, 

authoritarianism and their ramifications for the present. 

 

4. Law-making around Târgu Mureș: “Reconciliation” 

 

 

The June 1990 Bucharest events came just two months after the street clashes in Târgu 

Mureş, a multi-ethnic and predominantly Hungarian town in Transylvania, which will be the 

focus of this section. An event known today as the Martie Negru (Black March), it began as a 

dispute over the rights to bilingual (that is Hungarian-Romanian) language education in 

Transylvania in March 1990, against the backdrop of the celebrations for the Hungarian national 

day, March 15th. Romanian groups attempted to prevent Romanian-Hungarian students from 

entering a local high school in Târgu Mureş, and Romanian and Hungarian political 

representatives in the city escalated and polarized the dispute.101 The Romanian government’s 

media channels emphasised the NSF's anti-separatist (and therefore patriotic) stance on the 

 
99 Interview with another witness, Andrei Mocanu, conducted in June 2017 by the author. 
100 Teitel, Globalizing Transitional Justice. 13-18. 
101 Márton László and Zoltán Csaba Novák, Provocarea Libertăţii. Târgu-Mureş, 16-21 Martie 1990 (Cluj 

Napoca: Institutul pentru Studiul Problemelor Minorităților Naționale, 2016), 15-30; Anamaria Dutceac - Segesten 

makes the case that textbooks (in the early 1990s) were a particularly loaded environment for ethnic bias, a 

situation that continued well into the 2000s and was the topic of various debates where the clash between 

nationalism and the new liberal discourse is evident. The street clashes caused, officially, five victims. See 

Anamaria Dutceac Segesten, Myth, Identity, and Conflict: A Comparative Analysis of Romanian and Serbian 

Textbooks (Plymouth: Lexington Books, 2015), 34. 
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issue. The Hungarian Jozef Antall government (23 May 1990 – 12 December 1993), and the 

Hungarian community in Romania, spread panic about the possible escalation of the clashes, 

which resulted in five official casualties.102 In 1992, the Hungarian minority leader László 

Tőkés underlined this in the Washington Times, when he argued that ethnic cleansing was 

taking place in Romania, similar to that occurring in Bosnia- Herzegovina, except that “the 

means of conveying this are subtler [in Romania]”.103 At that time, Hungarian politician Gyula 

Horn was the first to argue there was a “pogrom” against the Hungarian population in the 

Romanian city, comparing the Hungarians to the Jewish minority. International media echoed 

that perspective when reporting that the victims were from the Hungarian minority, when in 

fact the victims were Romanian (the national majority).104  

Indeed, for many outside observers and the oppositional circles in Romania, the events 

in Târgu Mureş highlighted the Szekely region (the majoritarian Hungarian area in Romania) 

as a potential hotbed for ethnic clashes.105 At the time, the events were attributed by the press 

and international analysts to the suppression of culture and language rights under state socialism 

in Romania. After World War II, the city had a predominantly Hungarian population (thirty-

five hundred thousand Hungarians versus eleven hundred thousand Romanians in 1945), and 

this ethnic percentage remained unchanged over the postwar decades.106 In 1952, the 

Communist Party took a cue from the USSR’s solution to the diverse ethnicities in the socialist 

space and established the Autonomous Hungarian Region (AHR) within the borders of the 

former Szekely region (which had Hungarian, Romanian, German and Jewish ethnicities).107 

 
102 Cas Mudde, Racist Extremism in Central and Eastern Europe (London New York: Routledge, 2005).  
103 “Adevărul Despre Evenimentele de La Târgu-Mureș”, Evenimentul Zilei, August 8, 2005, 

https://www.hotnews.ro/stiri-arhiva-1216521-Adevărul-despre-evenimentele-targu-mures.htm. Last Accessed 

June 2, 2017. 
104 The film footage presented in the news also became one of the main items of newsreel footage for the events 

internationally.  
105 Paul Roe, “Misperception and Ethnic Conflict: Transylvania's Societal Security Dilemma”, Review of International 

Studies, 28, (1) 2002, 57-74.  
106 The first set of laws of the socialist system, also targeting the effects of ethnic fragmentation on the “fight for 

peace” awaiting the revolutionary state. 
107 Newsreel January 1991, 300-10-2 Radio Free Europe, 20/1991, box 12, File 131 OSA, Budapest. 

https://www.hotnews.ro/stiri-arhiva-1216521-adevarul-despre-evenimentele-targu-mures.htm.
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After 1956, Romanian authorities started rethinking regional integration policies regarding 

schools, which were increasingly mixed, and the Hungarian group in the city, afraid of a 

forceful intervention like the Hungarian Revolution of 1956, avoided any political 

mobilization.108 The authorities separated the two communities and many Hungarians were 

encouraged to move to other regions.109 There was, on the one hand, a distinctive defensive 

ethnonationalism at play here, and on the other, solidarity because of the shared oppositional 

credentials. In the 1980s, during the acute economic crisis, there was a constant emigration 

towards Hungary.110  

This shared “dissident” history cultivated a politics of solidarity between Romanians 

and Hungarians in the early 1990s, which was threatened by both governments, primarily 

because both found it difficult to reconcile such cross-national solidarity with essentially 

nationalist politics.111 The members of the new NSF government wanted to distance themselves 

from the last decades of the communist order, including the image of the oppression of 

Hungarian minorities, but at the same time they used the ethnonationalist tropes of the past, 

which emphasised the uniqueness of the Romanian group in the region.112 As with the 1990s 

sit-ins, the attention of the official discourse was to respond to internal criticism by focusing on 

the “international image” of the country damaged by the confrontations. On 6 April, 1990, 

Iliescu blamed the escalation of Romanian-Hungarian tensions on “foreign intervention” and 

the “impatience” of the post-1989 climate.113 In Hungary, the problem was that the position of 

the Hungarian Romanian community was an essential part of the political discourse of 

victimhood and that strengthened the policies of the Antall government. This entangled 

 
108 Márton and Novák, Provocarea Libertăţii. Târgu-Mureş, 16-21 Martie 1990, 14-17. 
109 Ibid., 45-49. 
110 Remus Gabriel Anghel, Romanians in Western Europe: Migration, Status Dilemmas, and Transnational 

Connexions (Plymouth: Lexington Books, 2013), 23. 
111 Myra A. Waterbury, “Friends in High Places? The Externalisation of Hungarian Minority Rights Claims” in 

Anna-Mária Bíró and Katrina Lantos Swett (eds), The Noble Banner of Human Rights (London: Brill, 2018), 150–

182. 
112 Gussi, La Roumanie Face à Son Passé Communiste: Mémoires et Cultures Politiques, 3-15. 
113 “Information reel”, 300-30-12 Radio Free Europe, 23/1991, OSA, Budapest. 
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national-local-transnational dimension quickly turned into a wider competitive debate about the 

state of democracy between the two countries. 

Legalism became useful in this context but failed to mediate memory tensions in this 

case. In fact, trials were conducted by the Romanian government in the immediate aftermath of 

March 1990. On trial were approximately thirty individuals identified as having participated in 

the street fighting although, while the identities of the victims were known, it was more difficult 

to legally identify perpetrators. The NSF responded to allegations and controversies around 

ethnic escalation by appointing a Provisional Parliamentary Commission (CPUN) to investigate 

the violence in Târgu Mureş. Its findings were never made public, although documents made 

public by the Helsinki Watch Committee show the extent to which the ethnic dimension was 

challenging to handle after 1989.114 The reports blamed the new Vatra Românească political 

party, of nationalist extraction, and emphasized the historical aspect of the conflict between the 

two minorities and an overlooked “privileged” position of the Hungarian minority in the 

Romanian state.115 Consequently, the report implied that the Romanian authorities' efforts to 

ensure the rights of Hungarians, even during socialism, were ignored. 116 There was no 

consideration about police actions (or lack thereof) and their role in the escalation of the 

violence. A further problematic part of this approach was the NSF’s description of it as 

“reconciliation”. 

Instead of transitional justice, the NSF used another legislative instrument, the new 

constitution of the state, to address the issue. The timing and the manner in which the 

constitutional rewriting process was initiated was an obvious attempt to hijack judicial 

mechanisms, under the guise of “reconciliation” and to impose the will of the majority within 

 
114 “Report on the Târgu Mureș events”, International Helsinki Federation for Human Rights, 318-0-5, box 21, file 

18, 34-49, OSA, Budapest. 
115 “Report Romania 1990, December 17th, 1990”, Records of the Open Media Research Institute, 205-4-140, box 

89/1990, OSA, Budapest. 
116 “Internal NSF report”, “Helsinki Human Rights Committee”, 300-120-18, box 230, file 30, OSA, Budapest. 
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the limits of the liberal state. The first redrafting of the fundamental law since 1968 began in 

1992 and became a symbolic event and a testament to the separation from the past, and the 

embodiment of the much-discussed reform of the state (see also chapter I). The recent 

Romanian - Hungarian conflict took precedence in the debates surrounding the new 

constitution. The Hungarian communities' request to introduce autonomy rights for “national 

communities”, interpreted by the NSF as sovereignty claims by the Hungarian political groups, 

turned the constitutional into a “nationalisation”, which became evident when the Romanians 

endorsed the new Constitution by a wide margin, while the Hungarian minority rejected it.117 

The document reworked the socialist “melting pot” of communist subjects and transformed it 

into an NSF impetus for “stability” and “social peace” to which “minorities” were a central 

concept. The Hungarian minority was singled out as a “cohabitating” group. 

The drafting of the Constitution was intended to have a reconciliatory dimension, 

reinforced by the transnational mediation. In fact, foreign ministers and international 

organisations, such as Human Rights Watch, were involved in the document's final version, and 

indirectly used it to prevent an escalation of the tensions.118 Since it was drafted immediately 

after the events in Târgu Mureş, the constitutional law had a transitional justice document value, 

at least in that it sought to resolve or prevent the escalation of the conflict by integrating this 

asymmetry into an idea of “reconstruction” or social peace needed after strife (in this case 

socialism). In this sense, the Constitution aimed to “tame” the conflict with the Hungarian 

community and responded to international concerns and oppositional discourses of the 

government's chaos and authoritarianism. However, the document translated the idea of 

insider/outsider into legal terms on various levels and perpetuated a political and cultural 

 
117 The Constitution, however, provoked an immediate political conflict, despite the transnational mediation work 

with regard to the competing Hungarian idea of defending the “Magyar” nation. In the two Transylvanian counties 

where ethnic Hungarians are the majority, the “no” votes were 85 per cent and 78 per cent. See Paul Blokker, “The 

(Re-)Emergence of Constitutionalism in East-Central Europe.” in Narveselius, Beyond Transition, 356. 
118 Alina Mungiu-Pippidi and Vartan Arachelian, Tranziția, primii 25 de ani (Bucharest: Polirom, 2014), 23–24. 
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narrative of victimhood. Part of this “community of experience” (and of victimhood) was the 

implication that “minorities” were to be portrayed as foreign elements to the “post-socialist” 

community. It responded to the revived identity politics of the 1990s by defining Romanians as 

a “cultural nation” (that is, “Romanians” coming first) based on the sovereignty offered by the 

“unity and monolingualism of the Romanian people”.119  

It is arguable that in the Romanian case the law was a valuable instrument for the early 

populism of the 1990s. It did not solve anything for the victims, but it was an “alibi” for the 

government that attested to its innocence. Indeed, it is essential to point out here that already in 

the 1990s, legal instruments were used as a space for legitimising the “us” and “them” narrative 

(the majority versus the minority). The constitutional capture of the government represented an 

attempt to quell political unrest but also internal challenges. But the timing and efforts around 

the Constitution also gave it a memorializing dimension. The legal-making precedent 

engendered the silencing of the March 1990 events. In the commemorations that followed, the 

1990 “Black March” continued to provoke fierce debate. 

There have also been specific appropriations and mobilizations of these protests by the 

far right. Unsurprisingly, this can also be found in Hungarian official discourse. Maria Schmidt, 

director of the Terrorhaza Museum in Budapest, was arguing that “in the Black March in Târgu 

Mureş, the Government brought in naive and irresponsible agitators. It was an anti-Hungarian 

pogrom”.120 Two weeks before the 2013 elections in Hungary, the victimhood iconology was 

essential to strengthen the idea of an “extended” Hungarian population. Géza Entz, the Minister 

for Hungarians Abroad, framed the “pogrom” as an “ethnic bomb with a delayed reaction”, 

which was exploding across the border in Romania. Describing the events in Târgu Mureş as a 

 
119 The Romanian Constitution (1991), article 3, bhttp://www.cdep.ro/pls/dic/site.page?id=339,  

Last accessed March 15, 2020. 
120 Quoted in Henriette Kovacs and Ursula Mindler Steiner, “Hungary and the Distortion of Holocaust Memory 

The Hungarian Holocaust Memorial Year 2014”, Politics in Central Europe, 11, (2),2014, 49-71, 50.  

https://unipub.uni-graz.at/obvugroa/download/pdf/1016696?originalFilename=true0. 
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“pogrom against the Hungarian population” was a dominant discourse used by the Hungarian 

authorities in the international debate on historical accountability in the 1990s and the 

questionable actions on the Hungarian-Romanian ethnicity issues often collided. 

Commemorations around the Târgu Mureş events in the following years were few and far 

between. 

This ethnicisation in political discourse also threatened the “Europeanness” that 

underpinned both Romanian and Hungarian government policies at the time. The narrative of 

the events on both sides wavered between peaceful coexistence and nationalist mobilisation in 

the city. Towards the end of the 2000s, even as Hungarian Prime Minister Viktor Orbán 

intensified his discriminatory political rhetoric, the discourse around the commemorations of 

March 1990 was still generally reconciliatory. For example, in 2002, on the eve of Romania’s 

and Hungary’s accession to the EU, the Catholic priest László Tőkés, the trigger of the 1989 

protests, was directly involved in putting forward an anticommunist pan-European discourse 

during an ecumenical council in Geneva. He also led demonstrations of reconciliation that 

paraded from the Mureş Tribunal to the headquarters of the Romanian UDMR (Hungarian 

Party) with prayers in both Hungarian and Romanian. The march ended at the Hungarian 

cemetery, where the poet Suto Andras, one of the victims of the events, was buried. Thirty years 

after the surprising clashes of March 1990 between the Romanian and Hungarian communities 

over the use of language in education, the mayor of Târgu Mureş emphasised “we aim to 

underscore the multi-ethnic society that the city is, regardless of the past, because that is still 

there.”121  

The Hungarian minority and Human Rights Watch of Transylvania similarly attempted 

to minimize the politicization. In their 2010 leaflet From the Black March to the March of 

 
121 RL ONLINE, “Conflictul Interetnic Din Martie 1990 de La Târgu Mures, Comemorat Printr-Un Mars Cu 

Lumanari,” România Liberă, 2010, https://romanialibera.ro/actualitate/eveniment/conflictul-interetnic-din-

martie-1990-de-la-targu-mures--comemorat-printr-un-mars-cu-lumanari-179615. Last accessed June 11, 2019. 
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Love122, the organization explicitly argued “the NSF’s organic evolution was not true or natural 

in any way. Clearly, in hindsight, this event (Black March) was a script written for the 

counterrevolution. In January 1990, it easily manipulated the crowds by rousing them into a 

blind nationalism”.123 The ceremonies run by the Hungarian authorities seemed to be framed 

around ethnic reconciliation as a manifesto for the Hungarian representation and existence in 

the city. This ambiguity was even more evident in 2016 and 2017. Romanian authorities 

prevented a commemoration on the 15th of March, arguing it was mainly supported by 

Hungarian nationalist factions and the far-right Jobbik Hungarian Party and avoided any 

consistent debate on the topic. The situation worsened instead in the 2000s and again after 

2014/2015. The debate about the events was dominated by authorities' successive attempts to 

dissociate themselves from the causes and question the events' importance. Since then, the 

Orbán government has been stoking the emotional flames of the Hungarian communities in 

Romania.124 

In the end, twenty people were convicted in the trials, but like the events two months 

later discussed earlier, the Black March continued to be a contradictory memory, overshadowed 

by silences primarily caused by the legal approach to these events and the failure of both 

constitutional and legal procedures. Does your head hurt?, a recent short movie on the events, 

shows how various victims and participants in the street clashes have different views on the 

 
122 Raluca Pantazi, “Primarul Din Târgu Mures Sustine ca Maghiarii Vor Face Pe 10 Martie Un Mars Pentru 
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https://www.hotnews.ro/stiri-esential-14320080-primarul-din-targu-mures-sustine-maghiarii-vor-face-10-martie-mars-pentru-autonomie-recunoasterea-tinutului-secuiesc-regiune-geografica-depinde-dezvoltarea-economica-locala-atragerea-fondurilor-europe.htm
https://www.hotnews.ro/stiri-esential-14320080-primarul-din-targu-mures-sustine-maghiarii-vor-face-10-martie-mars-pentru-autonomie-recunoasterea-tinutului-secuiesc-regiune-geografica-depinde-dezvoltarea-economica-locala-atragerea-fondurilor-europe.html
https://www.hotnews.ro/stiri-esential-14320080-primarul-din-targu-mures-sustine-maghiarii-vor-face-10-martie-mars-pentru-autonomie-recunoasterea-tinutului-secuiesc-regiune-geografica-depinde-dezvoltarea-economica-locala-atragerea-fondurilor-europe.html
https://www.hotnews.ro/stiri-esential-14320080-primarul-din-targu-mures-sustine-maghiarii-vor-face-10-martie-mars-pentru-autonomie-recunoasterea-tinutului-secuiesc-regiune-geografica-depinde-dezvoltarea-economica-locala-atragerea-fondurilor-europe.html
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events. In 2014, the documentary and attempts at reinvestigation drew criticism by one 

journalist, Dorin Suciu, who wrote:  

The events in Târgu Mureş 20 years ago, a war against the image of Romania. What 

happened we’ll probably never know. However, what happened is a wound on the country's 

body, and it would be good if we did not pick on it with various commemorations, but rather 

let it heal and close. Because, either way, scars grow together with the body.125  

Despite having been evidently integrated into a legal attempt at state-making through 

reconciliation, the commemorations did not settle into a narrative about state abuse, although 

this is a widely shared adage in popular opinion. The nationalist mobilization of the 1990s of 

the NSF government is perhaps the most enduring trait and legacy of those years post-1989. In 

this sense, at the conjunction between liberal memory-making through law and intense 

controversy, lies a silenced history of abuse, which is easily mobilized in nationalist and 

“illiberal” narratives. This is primarily triggered by the very approach and legacy of the liberal 

memory making through law, whose shortcomings and restricted frames of reference close 

organic debates on the past.  

 

5. Memory Laws and a Double Condemnation 

 

 

In the 1990s and beyond, a legal approach was valued precisely for its alleged conflict 

resolution, for bringing consensus to debates that were so polarised that accountability was 

often the last priority. In that sense, the legalist approach remained an attractive resource. And 

as the star of transitional justice faded, new mechanisms of memory laws kept this momentum 

going. Since 2010, memory laws have slowly emerged in public debate elsewhere in Eastern 

Europe, within the same anticommunist narrative and as a continuation of the general discourse 

 
125 Dorin Suciu, “Evenimentele de La Târgu Mures de Acum 20 de Ani Un Razboi de Imagine Impotriva 

Romaniei”, Agerpres, 2010,. https://www.ziaristionline.ro/2011/03/20/dorin-suciu-ziaristul-care-a-documentat-

masacrul-romanilor-de-la-targu-mures-post-scriptum-la-o-manipulare-maghiara/. Last accessed April 5, 2018, 

and Redacția. “Conflictul Interetnic Din Martie 1990 de La Targu Mures, Comemorat Printr-Un Mars Cu 

Lumanari.” România Liberă , March 9, 2010. https://romanialibera.ro/actualitate/eveniment/conflictul-interetnic-

din-martie-1990-de-la-targu-mures--comemorat-printr-un-mars-cu-lumanari-179615.  

https://www.ziaristionline.ro/2011/03/20/dorin-suciu-ziaristul-care-a-documentat-masacrul-romanilor-de-la-targu-mures-post-scriptum-la-o-manipulare-maghiara/
https://www.ziaristionline.ro/2011/03/20/dorin-suciu-ziaristul-care-a-documentat-masacrul-romanilor-de-la-targu-mures-post-scriptum-la-o-manipulare-maghiara/
https://romanialibera.ro/actualitate/eveniment/conflictul-interetnic-din-martie-1990-de-la-targu-mures--comemorat-printr-un-mars-cu-lumanari-179615
https://romanialibera.ro/actualitate/eveniment/conflictul-interetnic-din-martie-1990-de-la-targu-mures--comemorat-printr-un-mars-cu-lumanari-179615
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of transitional justice. For instance, Poland’s 1998 law banning communist symbols was seen 

as a natural and necessary continuation of the 1990s process, but in the early 2000s, such laws 

took a decidedly anti-liberal turn. 

In Poland, the right-wing European anticommunism oriented towards the EU of the late 

1990s came to be useful to more recent agendas of the PiS and other radical conservative actors. 

This process followed the slow transformation of “de-communisation” from liberal transitional 

justice to authoritarian “illiberal” contestation based on narratives of victimhood (and 

potentially more radical ones).126 After 2010, the newly rediscovered legal anticommunism has 

been explicitly employed to support the growing victimhood narratives that have driven the 

quest for acceptance within the European memory pantheon. It has also strengthened 

“nationalizing” narratives, where liberal European statehood resurrected similar constructs of 

sovereignty. Indeed, memory politics has been central to this process, also because under the 

guidance of “EU values,” it is an all-encompassing ground for affirming prestige and 

identitarian discourses. Memory laws and transitional justice could thus be argued to have 

contributed to the strengthening of the “illiberal” turn post-2012, where the utility of the legal 

mechanism has been reinterpreted.127 The memory of political violence has been invoked in 

relation to state and liberal democracy, prompting scholars like Uladzislau Belavusau to term 

the recent turn to memory laws in Poland (and in Hungary) as “mnemonic constitutionalism”, 

and this is framing is equally useful in the Romanian case.128 One such example is the “Law of 

Historical Expression”, that brought changes to the Remembrance Act in Poland, which 

amplified anticommunist narratives to biased and nationalist causes. 

 
126 Vermeersch, Victimhood and Victory, 11. 
127 The Polish-Ukrainian memory debates have been covered in, among others, Rob van der Laarse, “Bones Never 

Lie? Unearthing Europe’s Age of Terror in the Age of Memory”; Tania Zhurzhenko, “Memory Wars and 

Reconciliation in the Ukrainian – Polish Borderlands: Geopolitics of Memory from a Local Perspective”. In 

Georges Mink, Laure Neumayer eds., History, Memory and Politics in Central and Eastern Europe (London: 

Palgrave Macmillan, 2013), 173-192. 
128 Belavusau and Gliszczyńska-Grabias, “Memory Laws”. 
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In Poland, one offshoot of this process which began in the 1990s was the 2016 Polish 

“Street De-Communization” Law, which built on the 1998 law about the presence of communist 

symbols discussed earlier. Such laws used anticommunism as a form of victimhood that could 

easily be used to serve nationalist ends, which were important for the agenda of PiS. Since 

2016, the affordances that anticommunism allows for have become anything but the liberal 

precepts that were initially sought. On the face of it, the de-communisation law allowed for the 

erasure of names associated with the former regime, such as those of streets, buildings, or 

statues. However, it had a nationalising dimension that led to contradictions. For instance, the 

name of Branisłaŭ Taraškievič, a prominent Belarusian linguist in eastern Poland, was one of 

the first to disappear, labelled as a “communist” collaborator. He had in fact been a victim of 

the NKVD repression in the 1930s. Furthermore, authorities used the de-communization 

content to strengthen the Polish dimension of the “recovered territories” of the Eastern Kresy.129 

The memory law explicitly reinforced the “double occupation” narrative, explicitly: “Poland 

was under a dual German and Soviet occupation. Practically every Polish family mourned the 

loss of loved ones who perished at the hands of these occupying powers”, Prime Minister 

Morawiecki said in explaining the need for the law.130  

Similarly, in Hungary, the Fundamental Law of Hungary, passed in 2011 focuses on the 

country’s victimised past. It explicitly mentions the two “occupation” regimes in the nation's 

history, National Socialism and communism, The preamble, entitled “National Avowal”, denies 

“any prescription for the inhumane crimes committed against the Hungarian nation and its 

citizens under the national socialist and communist dictatorships”.131 Moreover, this new 

 
129 Kresy, the “Eastern Borderlands” of medieval Poland were an important historical emphasis of the interwar 

period, later occupied by the Soviet Union. See Peter Polak-Springer, Recovered Territory: A German-Polish 

Conflict over Land and Culture, 1919-1989 (New York: Berghahn Books, 2015), 30-31. 
130 Quoted in Uladzislau Belavusau, “The Rise of Memory Laws in Poland: An Adequate Tool to Counter 

Historical Disinformation?”, Security and Human Rights, 2018.  
131 Hungary’s 2011 Constitution. https://www.constituteproject.org/constitution/Hungary_2011.pdf.  

Last accessed June 15, 2018.  

https://www.constituteproject.org/constitution/Hungary_2011.pdf
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preamble recognizes and formalizes by law an authoritarian past and, more importantly, a 

“double occupation paradigm”, which assimilates both the communist regime and National 

Socialism intermezzo as occupying forces.132 The text constructs a victimised perspective on 

the state, emphasising its legitimacy until 1944, when the country lost its self-determination.  

Interestingly, when discussing the destruction of the legal order and private property, 

the Fidesz rhetoric about the events that led to the national debt and “devastated the value of 

European civilization” echoes much of the language and vocabulary practice in the 1990s. The 

legalism in the 1990s was part of the modernising impetus to move forward and to fight off a 

narrative of underdevelopment that was associated with communism, linking history together 

with liberal conduct and a technocratic imaginary of politics. The József Antall government in 

1990-1991, under pressure of the opposition, was similarly cautious about identifying with a 

positive image of Horthy but interpreted his time more leniently.133 The Constitution came one 

year after the Hungarian government passed the Holocaust denial law stipulating that: 

Those who publicly hurt the dignity of a victim of the Holocaust by denying or questioning 

the Holocaust itself, or claim it insignificant, infringe the law and may be punished by a 

prison sentence of up to three years.134 

Orbán’s argument to critics of this addition to the Constitution is that this formulation provides 

a legal basis in case of Holocaust denials. “Legalism”, in this case, legitimises the government 

to backlink the sovereigntist tendencies of state policy with the spirit of liberal democracy. This 

suggests that the older rebuke of communism through an independent liberal subjecthood and 

functional statehood reinforces an “us” versus “them” dynamic. Nikolai Koposov argues:  

 

 
132 Ljiljana Radonić, “Post-Communist Invocation of Europe: Memorial Museums’ Narratives and the 

Europeanization of Memory”, National Identities 19, 2 (2017), 269–88, 

https://doi.org/10.1080/14608944.2016.1264377. 
133 Blokker, “The (Re-)Emergence of Constitutionalism in East-Central Europe”. 
134 The Hungarian National Assembly, “Penal Code Amendment on Holocaust Denial” (2010). 

https://doi.org/10.1080/14608944.2016.1264377
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Memory laws emerged in Western Europe’s old democracies as a means to promote 

reconciliation after World War II. Now, such laws have become one of the preferred 

instruments of populists attempting to consolidate their power – and to incite the very 

xenophobic nationalism that provided fertile soil for the Holocaust.135 

Although Koposov’s distinction between East and West here is somewhat artificial, 

given similar situations in Israel, Russia and, more recently, controversies over similar laws in 

the Netherlands136, this intervention does point to a dynamic by which laws are used as 

instruments to bend liberal democracy languages into “illiberal” alternatives. In this sense, the 

instruments of legalism were first discredited as not sufficiently relevant to the “nation”, and 

then re-appropriated for the polarizing politics of these governments.137 These laws illustrate 

how de-communization gradually turned into a quest to recover the mythical, sovereign 

histories that prevailed before the Second World War. In Poland, the memory law passed in 

2015 criminalizes any mention of Poland's direct responsibility in the Holocaust. In Hungary, 

the same provision is included in the Constitution. Indeed, memory laws have become a sign 

of rising authoritarianism in Central and Eastern Europe, as these cases speak to the 

“constitutional capture” of instruments that can represent the “people”.  

An interesting aspect in this transformation is the Romanian debate on memory laws, 

which also tends to nationalise but cling to the liberal element in their representation and is 

consequently far less evident. A similar debate to the ones already mentioned began in April 

2015, when the Romanian Parliament passed a new amendment to the existing 2006 law, which 

restricts and prohibits the activity and positive image of “the organizations, symbols and actions 

with fascist, legionary, racist or xenophobic undertones”.138 The amendment had been a long 

 
135 Koposov, “Memory Laws and Nationalist Lies”, 56. 
136 See for instance Mark Rutte’s argument that denial is not a question of law, https://www.haaretz.com/2009-

05-27/ty-article/dutch-liberal-leader-holocaust-denial-should-not-be-a-crime/0000017f-defb-d3a5-af7f-

feff67bf0000.  
137 Ibid., 79. 
138 The text is available here. https://lege5.ro/Gratuit/g4ztmnjxga/legea-nr-217-2015-pentru-modificarea-si-

completarea-ordonantei-de-urgenta-a-guvernului-nr-31-2002-privind-interzicerea-organizatiilor-si-simbolurilor-

cu-caracter-fascist-rasist-sau-xenofob-si-a-promov.Last accessed April 2, 2020. Then, too, Ion Iliescu argued that 

“the crimes of the Second World War and the Holocaust should be considered equally next to those of 

communism”. 

https://www.haaretz.com/2009-05-27/ty-article/dutch-liberal-leader-holocaust-denial-should-not-be-a-crime/0000017f-defb-d3a5-af7f-feff67bf0000
https://www.haaretz.com/2009-05-27/ty-article/dutch-liberal-leader-holocaust-denial-should-not-be-a-crime/0000017f-defb-d3a5-af7f-feff67bf0000
https://www.haaretz.com/2009-05-27/ty-article/dutch-liberal-leader-holocaust-denial-should-not-be-a-crime/0000017f-defb-d3a5-af7f-feff67bf0000
https://lege5.ro/Gratuit/g4ztmnjxga/legea-nr-217-2015-pentru-modificarea-si-completarea-ordonantei-de-urgenta-a-guvernului-nr-31-2002-privind-interzicerea-organizatiilor-si-simbolurilor-cu-caracter-fascist-rasist-sau-xenofob-si-a-promov.Last
https://lege5.ro/Gratuit/g4ztmnjxga/legea-nr-217-2015-pentru-modificarea-si-completarea-ordonantei-de-urgenta-a-guvernului-nr-31-2002-privind-interzicerea-organizatiilor-si-simbolurilor-cu-caracter-fascist-rasist-sau-xenofob-si-a-promov.Last
https://lege5.ro/Gratuit/g4ztmnjxga/legea-nr-217-2015-pentru-modificarea-si-completarea-ordonantei-de-urgenta-a-guvernului-nr-31-2002-privind-interzicerea-organizatiilor-si-simbolurilor-cu-caracter-fascist-rasist-sau-xenofob-si-a-promov.Last
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time in the making. Since 2002, when the first emergency decree prohibiting the denial of the 

Holocaust followed the European Council's line and the Stockholm Declaration of 2000, and 

imposed civic norms of remembrance around the Holocaust, there have been many challenges. 

In its original text, the law contained only a vague acknowledgement of the Romanian 

contribution to the fascist discourse and played down the magnitude of the actions against the 

Jewish populations on Romanian territory and in Transnistria. The text avoided naming the Iron 

Guard in the law itself, consequently perpetuating an imprecise definition of the “perpetrators” 

of the Romanian Holocaust.  

Over the next four years, campaigners argued for a clear definition of the “perpetrator” 

as a legal category and its clear attribution. Indeed, the discussion around the law correlated 

with the transnational context of legal codifications of Holocaust denial in Eastern Europe.139. 

For instance, in 2006, the Court of Appeal decided to partially annul the 17th decision of 1946, 

arguing that the Ribbentrop-Molotov Pact was the source of Romania's territorial losses in 

1940.140 With this decision, the type of exculpatory narrative about Antonescu's historical role 

reached the level of state narratives by basically removing several of the main accusations 

formulated against Antonescu during his trial. Among them - and the most resonant - was the 

betrayal of the country and the loss of these territories. Consequently, when the Romanian 

Parliament again discussed the law, the director of the Elie Wiesel Institute, Alexandru Florian, 

emphasised the need to address this imbalance. He wrote: “Whenever there were reports, the 

institutions argued that the Iron Guard symbols were not equivalent to fascism. It was said that 

 
139 International Holocaust Remembrance Alliance, “Stockholm Declaration” (2000), 

https://www.holocaustremembrance.com/about-us/stockholm-declaration. 
140 “Reabilitarea Maresalului Antonescu, Respinsa,” Mediafax, May 5, 2008, 

https://www.mediafax.ro/justitie/reabilitarea-numelui-maresalului-antonescu-respinsa-2616337.Last accessed 

May 1, 2017. 

https://www.holocaustremembrance.com/about-us/stockholm-declaration
https://www.mediafax.ro/justitie/reabilitarea-numelui-maresalului-antonescu-respinsa-2616337
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Iron Guard are one thing, fascists are another. And so, the law did not work for the 

legionnaires.”.141  

The Holocaust law of 2015, which addressed these shortcomings, was also a direct 

application of the European legal dimension on the Holocaust, and its Europeanizing aspects. 

The new amendment changed those historical representations of the national dimension of the 

Holocaust and the state's responsibility. Firstly, it corrected what had previously been defined 

as “organizations and deeds tied in with a fascist character and consequently ignored the 

Romanian Iron Guard movement, which historically not been classified as fascist”.142 The text 

also redefined the Holocaust by now explicitly referring to the involvement of the Romanian 

Fourth Army in the actions in Transnistria, USSR and Ukraine.143 Most importantly, the text 

makes the case that the cult of “convicted war criminals and perpetrators of genocide” is also 

punishable by law. In cooperation with the Elie Wiesel Holocaust Institute, the Romanian law’s 

initiators, liberals Crin Antonescu and Claudia Nazan, focused on the free display and the 

circulation of symbols of the (far) right, which were not punishable by imprisonment. With this 

new law, the Romanian government finally addressed the legal vocabulary of the history it 

refers to, but it also led to a situation where Romania “condemned the Holocaust twice”.144  

There is something to be said about the role of EU institutions in this dynamic. In April 

2007, the EU Council of Ministers adopted a directive that was a far cry from the EU-wide 

Holocaust denial prohibition law, originally known as the ‘Framework Decision on Racism and 

Xenophobia’. The law outlawed any intentional behaviour that condones or trivialises genocide, 

 
141 Mihai Voinea, “Legea Care Interzice Cultul Lui Ceaușescu Stârneşte Mânia Nostalgicilor Comunişti: 'Abia 

Aştept Să Mă Bage La Puşcărie!'", Adevărul, August 2015, adev.ro/pbe1a3. Last accessed June 17, 2019. 
142 The particularity is also that the Iron Guard was not included in the fascist organizations named in the 

Nuremberg trials, a fact which has been since the centre of the exoneration of the Iron Guard for defenders but 

also a narrative used to downplay its anti-Semitic dimension. Discussed in ch. 2.  
143 Particularly the massacre of Odessa (1941) when the Romanian Army was responsible for around 30,000 Jewish 

victims. Odessa was and still is attributed by Romanian historiography to SS troops. See Emanuel-Marius Grec 

“Geography of Genocide: Deportation and Mass Murder in Romanian-Occupied Territories during World War 

II”, The Journal of Slavic Military Studies, 36 (2), 164-178, DOI:10.1080/13518046.2023.2251304.  
144 See Shafir, “Unacademic Academics”. 

https://adevarul.ro/news/societate/legea-interzice-cultul-ceausescu-starneste-mania-nostalgicilor-comunisti-abia-astept-bage-puscarie-1_55be4b31f5eaafab2c2c5c26/index.html
https://doi.org/10.1080/13518046.2023.2251304
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crimes against humanity, and war crimes.145 Consequently, the law included an amendment that 

prohibited praising the activities of “individuals guilty of genocide, crimes against humanity 

and war crimes”.146 The Framework Decision was not an EU law, but EU Member States agreed 

to adopt domestic legislation within two years to comply with this EU directive and provide for 

criminal sanctions in their legislation. The Framework Decision also includes a provision on 

hate crimes by seeking to punish those who “publicly incite to violence or hatred … directed 

against a group of persons or a member of such a group defined by reference to race, colour, 

religion, descent or national or ethnic origin.”147 Although there was little reference to the 

Stockholm Declaration and the transnational impetus of the prevention of Holocaust denial, the 

European dimension was relevant even to those historians who denounced the law and criticised 

it as an uncritical transnational model of Holocaust remembrance.148  

The debates it has sparked are important, and relevant to understanding why the 

“double” condemnation happened. In 2015, the law triggered criticism about the potential 

censorship or “re-writing” of history that the law imposed. As it specifically targeted various 

obscure groups operating online and sharing the use of symbols of the right, the attempt to 

moderate the online environment was labelled as a “totalitarian infringement of rights”. Marius 

Oprea, one of the historians working on the memory and archaeology of communist political 

violence, argued: 

 
145 Framework Decision on combating certain forms and expressions of racism and xenophobia by means of 

criminal law.  https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=LEGISSUM%3Al33178#:~:text=The%20purpose%20of%20this%20Framework,judicial

%20cooperation%20in%20this%20field. Last accessed March 19, 2021. 
146 On this, cf. https://legeaz.net/text-integral/oug-31-2001-interzicerea-organizatiilor-si-simbolurilor-cu-caracter-

fascist-rasist. Last accessed January 2, 2019. 
147 Framework Decision,  

https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=LEGISSUM%3Al33178#:~:text=The%20purpose%20of%20this%20Framework,judicial

%20cooperation%20in%20this%20field.130-140. 
148 Bazyler, Holocaust, Genocide, and the Law;Rebecca Jinks, “Thinking Comparatively about Genocide 

Memorialization Thinking Comparatively about Genocide Memorialization”, Journal of Genocide Research, 2, 4 

(2014), 1–18, https://doi.org/10.1080/14623528.2014.975945. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al33178#:~:text=The%20purpose%20of%20this%20Framework,judicial%20cooperation%20in%20this%20field.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al33178#:~:text=The%20purpose%20of%20this%20Framework,judicial%20cooperation%20in%20this%20field.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al33178#:~:text=The%20purpose%20of%20this%20Framework,judicial%20cooperation%20in%20this%20field.
https://legeaz.net/text-integral/oug-31-2001-interzicerea-organizatiilor-si-simbolurilor-cu-caracter-fascist-rasist.%20Last
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A unique institution will emerge here, similar to the Stalinist ones policing thoughts, beliefs 

and opinions. …There is a real danger of rewriting history in a similar way as the Securitate, 

who used to impart the label of legionar left and right. 149  

This kind of agitated criticism, which in fact echoed much of the 1990s criticism of the 

law as a liberal instrument, also resonated with the agenda of those decrying the “betrayal” of 

national values. Critics emphasised the “anti-Romanian” character of the law and portrayed it 

as a European import without much justification on the ground. Prominent intellectuals such as 

writer Ion Manolescu argued that it would de facto censor some authors and intellectuals with 

temporary or long-term Iron Guard allegiances: Mircea Eliade, Mircea Vulcanescu, and 

Constantin Noica, who at one point or another were close to the Iron Guard.150 These authors 

were particularly singled out as “national” values that would be lost if Eliade’s ideological 

undertones in modernist fiction were considered a case of ideological speech. Ambiguities 

occurred because “all the intellectual figures of the interwar period were associated, at least 

partially, to the movement”.151 Crin Antonescu, the initiator of the memory law, dubbed as the 

“Lege Antilegionară” (“The Anti-Legionary Law) in 2015, argued one year later “all these 

intellectuals have a solid oeuvre…that has nothing to do with the fascist doctrine and the 

legionary practice”.152 The point seemed to deny the significance these individuals held for the 

political community of the time.153 

Nevertheless, the debates mainly demonstrated the prevalence of the “double genocide” 

thesis, which equates between Holocaust and communist crimes and has become a means of 

 
149 “O instituție unică va apărea aici, similară cu Securitatea și poliția gândirii, a credințelor și opiniilor. Exisă un 

pericol real de a rescrie istoria în aceeași manieră ca Securitatea, care obișnuia să aplice eticheta de legionar la 

stânga și la dreapta”, Marius Oprea, https://flux24.ro/istoricul-marius-oprea-despre-legea-anti-legionari-

securitatea-rescrie-istoria-noastra-recenta/.  
150 Quoted in Adina Ștefan, “The anti-national law”, România Liberă, 23 March 2015. BCUB, B 137, vol 132. 
151 Voinea, “Legea Care Interzice Cultul Lui Ceaușescu Stârneşte Mânia Nostalgicilor Comunişti: 'Abia Aştept Să 

Mă Bage La Puşcărie!'”.  
152 Ionut Baias, “Crin Antonescu, Despre Legea Antilegionara”, Hotnews.ro, August 2015, 

https://revistapresei.hotnews.ro/stiri-radio_tv-20340865-crin-antonescu-despre-legea-antilegionara-nu-interzice-

nicio-opera-niciun-autor-admir-ioan-gavrila-ogoranu-consider-erou-romaniei.htm. Last accessed January 5, 2019. 
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challenging liberal principles. The events of 2015, in which the Holocaust was “condemned” 

twice, were a consequence of the belief that legalism in relation the past could resolve 

longstanding conflicts. In effect, the law provided an opportunity, seized by many of those 

involved, to use the potential of the law to address the communist legacy, by effectively 

“whitewashing the Romanian legionary movement”.154 In 2006, the law was already seen as a 

potential instrument for “undoing” the legal definitions that had been in force since 1948, which 

formed he primary legal corpus on which the Communist Party operated, and often exonerated 

the Iron Guard.155 The debate centred on the idea of aligning the debates about the past with a 

broader political process of Europeanization. Commentators argued that while these 

instruments had been effective in promoting Holocaust remembrance, they had not been as 

successful in promoting the memory of communism. In essence, the law set a legal precedent, 

but also sparked discussions about a potentially “authoritarian” aspect of national history.  

Both IICCMER (The Institute for the Study of Communist Crimes and Memory of 

Exile) and the Association of Former Political Prisoners sided with this angle, and ICCMER’s 

director, the priest Radu Preda, argued the law only aggravated controversies.156 The opinion 

of mainstream historians in the research institutes, including the Romanian Academy of 

Sciences, was that it inflicted harm on the anticommunist resistance. Historian Radu Ciuceanu, 

also a former inmate, argued “70% of the anticommunism resistance was on the side of the Iron 

Guard. To eliminate a significant part of the anticommunism resistance is dangerous.”157 In 

general, the Romanian Academy of Sciences was reluctant to draw the “slightly exaggerated” 

parallel between the Iron Guard and Fascism.  

 
154 Cârstocea, “Between Europeanisation and Local Legacies”, 325. 
155 For this dynamic, see Ionuț Biliuță, Constructing Fascist Hagiographies: The Genealogy of the Prison Saints 

Movement in Contemporary Romania.”, Contemporary European History 31, (3) 2022, 435–55. 

https://doi.org/10.1017/S0960777321000424.  
156 Quoted in “Declaraţiile lui Radu Preda privind Legea antilegionară provoacă o revoltă internă la IICCMER” 

 https://epochtimes-romania.com/news/declaratiile-lui-radu-preda-privind-legea-antilegionara-provoaca-o-

revolta-interna-la-iiccmer---237610.  
157 Radu Ciuceanu, quoted in Voinea, “Legea Care Interzice'”, 2.  
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The law's potential use in addressing the communist past provided a respite. Some 

authors referred to the “injustice” of having an asymmetry of memory, between communism 

and the Holocaust: the Shoah was condemned twice by law, and with it came a ban of symbols, 

while the same public shame was not applied to the socialist symbols.158 Cultural and political 

actors quickly appropriated the law for its potential contribution to transitional justice and to 

the debate over the crimes of the communist regime. It provided a means of contrasting the 

silence surrounding communism against what appeared to be a more visible – at least officially 

– history of the Holocaust. Amidst widespread criticism of the text as “anti-Iron Guard” – the 

Elie Wiesel Holocaust Institute was also a subject of this debate. Andrei Muraru, former head 

of the IICCMER, argued that the reference to “extreme ideologies” pertains to the positive 

image of Nicolae Ceauşescu. According to him: 

“Although this has not been mentioned, the praise of Nicolae Ceauşescu is also outlawed 

because this law condemns individuals guilty of crimes against humanity, war crimes and 

genocide.159  

Not only was this a rhetorical hijacking of the purpose of the law, but Muraru implicitly 

also endorsed a contested accusation of “genocide” by which Nicolae Ceaușescu was tried and 

swiftly executed in December 1989. Indeed, the specificity of the law was that it also, in effect, 

confirmed the legality of the Ceaușescu trial in 1989 by condoning the highly controversial use 

of the term genocide to legitimate their summary execution. Dan Voinea, the Attorney General 

at the time, is vague about the usage of the term in that case:  

It was a cultural genocide, if you want, but it was mainly about the crimes of communism… 

Ceaușescu took part in the killing of a number of peasants during the collectivisation. I think 

the genocide accusation against Ceaușescu still stands.160  

 
158 “Baias, “Crin Antonescu, Despre Legea Antilegionară”. 
159 “Deși legea un menționează acest lucru, este de asemenea condamnat cultul lui Nicolae Ceaușescu pentru ca 

legea condamnă indivizi vinovați de crime împotriva umanității, crime de război și genocid”, quoted in Voinea, 

“Legea Care Interzice Cultul Lui Ceauşescu Stârneşte Mânia Nostalgicilor Comunişti: 'Abia Aştept Să Mă Bage 

La Puşcărie!'”.  
160 “Pune sub semnul întrebării credibilitatea celor care au trecut prin Gulag și în general relativizează crimele 

comunismului. Ar trebui să fie actualizat și să menționeze crimele comunismului, care au fost condamnate oficial”, 

quoted in Interview Dan Voinea, in Dan Andronic, “Dan Voinea: 'Nicolae Ceaușescu a Fost Sacrificat de 
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The trial of Nicolae Ceaușescu on December 25, 1989 is an ambiguous event in recent 

memory, but the brutality and the excess use of force during those days seem like a shameful 

memory that nevertheless served a good purpose. It is one of the reasons accusations of 

“genocide” have been used according to the legal forms of 2015. The other response to this 

terminology was that of Radu Preda, the director of the IICCMER, who argued that the public 

should ignore the sentences of both the Iron Guard and the circle around Marshal Ion Antonescu 

due to the visible ideological (communist) dimension. In fact, Radu Preda argued:  

It questions the credibility of those who went through the communist Gulag and in general 

relativizes the crimes of communism. It should be brought up to date and mention the 

communist regime, which has been officially condemned.161 

In this sense, the law had intensified the focus on the past, which aimed to address the 

lack of transitional justice regarding communism to the extent of erasing it.  

The debates surrounding the Romanian law of 2015 suggest that the use of “legalism” 

is perceived as a stable, and impactful way of referring to the past in “authorized memory 

narratives”. This term is also exploited in narratives that quietly legitimize illiberal or extremist 

interpretations of history, through the anticommunist angle. Although Romania differs from 

Poland and Hungary, the debate about this legal instrument of memory follows a similar pattern 

of appropriating norms of liberal democracy for anticommunist purposes. Like the 

aforementioned states, the law has served as an “illiberal” construct. “Illiberals” appropriate 

legal instruments of law for their own gains and purposes, rather than denying them. In 

Romania, the law acknowledges the importance of the memory of the Holocaust, as a form of 

Europeanism, while then appropriating this instrument of remembrance in relation to the 

unresolved legacy of communism. Successive governments' silence on the matter since the 

1990s blend with this seeming interest in memory and show similar conservative patterns. The 

 
Comuniști Pentru Comunism'”, Evenimentul Zilei, 2015, Available online: https://evz.ro/dan-voinea-nicolae-

ceausescu-a-fost-sacrificat-de-comunisti-pentru-comunism.html. Last accessed June 17, 2019. 
161 Quoted in ICCMER, “Comunicat de Presă - Institutul de Investigare a Crimelor Comunismului Și Memoria 

Exilului Românesc (IICCMER), 2015.  
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specificity of the Romanian law was that it did not, as in Hungary and Poland, impose a new 

narrative of the state, such as sovereignty or past colonial-like influence in the region, but that 

it tried to rescue the legitimate state's historical roots. The recent debates about memory laws 

in Bucharest, in fact, show another side of the Polish and Hungarian legal use of victimhood 

around sovereignty and a form of “double victimhood”: namely, the use of these laws as a 

modern, liberal democratic instrument that legitimizes the “constitutional capture” that populist 

conservative governments have undertaken in the region.162 The stake of the mechanism of 

memory laws was equally anticommunism but, instead of looking at the ideal “sovereign” 

moment in the early 20th century, the Romanian laws focused on the narrative of resistance after 

the war. 

The legitimacy of the post-war courts of law has been disputed due to their alleged use 

as an illegitimate state instrument used by communist authorities. This had implications for the 

impact these trials have managed to have against the predominant pro-German political 

environment. This issue was evident in the 2016 debate on the new law. In an open letter, a 

group of critics of the law argued that if the idea of “war criminal” is accepted, then all verdicts 

passed by the communist regime in the USSR against Romanians in Bessarabia should also be 

recognized. It also contests the verdicts against all the “generals in the Army condemned as war 

criminals at the end of the war”.163 They lamented the fact that the new law offers a precedent 

to accept all these cases as lawful. The impression was that the parallel with the victims of the 

1950s purges would re-legitimize those tribunals.164 This memory debate was taken over by the 

new mainstream right at the height of the 2014 momentum. 
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6. Conclusion 

 

 

This chapter examined the role of law and transitional justice in shaping memory, rather 

than as neutral entities. It highlights how law and transitional justice often deviate from the 

liberal ideals that they are associated with. In the 1990s, they emerged as a memorial dimension 

and played a significant role in demonstrating the progress that liberal democracy represents. 

Laws were a demonstrative, but not a comprehensive type of justice. They showed the capacity 

to deliver justice that the new state can offer and helped a new generation of individuals in these 

institutions take up prominent positions. However, the cases discussed also reveal that 

conservative discourses on memory have consistently co-opted legalism. In doing so, this 

chapter has shown how the norms of legalism can deteriorate in relation to collective memory. 

During the 1990s, the focus of conservative discourses around the law was primarily on the 

immediate decriminalization of the state following the end of state socialism. Law and 

transitional justice were seen as means of “catching up”. Something started gradually changing 

around 2000, when newly established memorial instruments were appropriated by conservative 

and radical right narratives such as the new “nationalising” discourses peddling ideas of a lost 

sovereignty. As demonstrated in this chapter, the anticommunist laws of the 1990s provided a 

fertile ground for such mobilisations, although their applications and mandates always 

remained, at least in discourse, within the spectrum of European liberal democracy. In practice, 

laws were manipulated to fit the rhetoric of right-wing regimes such as those in Poland, 

Hungary and, as described, Romania, as valuable instruments of bending the affordances of 

liberal democracy. Their primary impact has been to disseminate the concept of “justice” in 

memory, while also presenting this mechanism as less abstract and more closely aligned with 

local political trajectories.  

  


