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Abstract The Fédération Internationale de Football Association, better known as
FIFA, has been through turbulent times in recent years. The infamous pictures of
early morning arrests in a luxurious Zurich Hotel in May 2015 are still in people’s
mind and Sepp Blatter’s tenure at the helm of the organization is forever tainted by
the decimation of FIFA’s Executive Committee (reborn since then as FIFA Council)
by the United States Department of Justice. This chapter aims to take a look at how
the CAS has dealt with FIFA’s attempts at policing the misbehaviour of its
administrators and those of its affiliates. Since 2010, we have witnessed a growing
wave of inquiries being launched and sanctions being issued by FIFA against
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football administrators for failing to comply with its FIFA Code of Ethics (FCE). In
turn, this activation of FIFA’s internal policing capacity led almost mechanically to
an increasing number of challenges at the CAS, which is the sole competent judicial
authority to review FIFA’s decisions. The holdings of the CAS in these cases have a
crucial impact on the scope and modalities of FIFA’s investigations and disciplinary
processes by defining their procedural and substantial boundaries. This chapter aims
to provide a first overview of the (publicly available) CAS awards involving the
review of FIFA decisions grounded in the FCE and focused on governance matters.

Keywords FIFA . Corruption - Good Governance - Bribery - Code of Ethics

1 The Beautiful Game and the Ugly Organization®

The Fédération Internationale de Football Association, better known as FIFA, has
been through turbulent times recently.” In the words of an experienced academic
observer of FIFA, the critique of “FIFA’s flawed governance procedures has esca-
lated in recent years, undermining its public image and its claims to be acting for the
global public good”.? The infamous pictures of early morning arrests in a luxurious
Zurich Hotel in May 2015 are still in people’s minds and Sepp Blatter’s tenure at the
helm of the organization is forever tainted by the decimation of FIFA’s Executive
Committee (reborn since then as the FIFA Council) by the United States Department
of Justice.* It was certainly not the first time that FIFA was linked to accusations of
corruption. The late Andrew Jennings, a British journalist, had in 2006 already
exposed the misuse of FIFA’s resources for the personal profit of a number of its
executives.” As emphasized by Hough and Heaston, “impropriety in FIFA’s upper
echelons has been an ongoing issue for many decades”, which is “indicative of a
systemic form of corruption”.® The roots of this ‘culture of corruption’’ have been

LA title borrowed from an editorial of the European Journal of International Law, see EJIL
(2019), pp. 1039-1040.

2 Fora journalistic account, see Conn (2017), Blake and Calvert (2015). For an academic account,
see Sugden and Tomlinson (2017); and for a recent review of a range of books covering these
turbulences, see Gill et al. (2019).

3 Tomlinson (2014), p. 1155.

4 See Michael S. Schmidt and Sam Borden, In a Five-Star Setting, FIFA Officials Are Arrested,
the Swiss Way, New York Times, 27 May 2015, https://www.nytimes.com/2015/05/28/sports/
soccer/in-a-five-star-setting-fifa-officials-are-arrested-the-swiss-way.html. Accessed 1 July 2022.
And U.S. Department of Justice, Nine FIFA Officials and Five Corporate Executives Indicted for
Racketeering Conspiracy and Corruption, 27 May 2015, https://www.justice.gov/opa/pr/nine-fifa-
officials-and-five-corporate-executives-indicted-racketeering-conspiracy-and. Accessed 1 July
2022.

5 Jennings (2006, 2016).

6 Hough and Heaston (2018), p. 332.

7 Gill et al. (2019), p. 1046.


https://www.nytimes.com/2015/05/28/sports/soccer/in-a-five-star-setting-fifa-officials-are-arrested-the-swiss-way.html
https://www.nytimes.com/2015/05/28/sports/soccer/in-a-five-star-setting-fifa-officials-are-arrested-the-swiss-way.html
https://www.justice.gov/opa/pr/nine-fifa-officials-and-five-corporate-executives-indicted-racketeering-conspiracy-and
https://www.justice.gov/opa/pr/nine-fifa-officials-and-five-corporate-executives-indicted-racketeering-conspiracy-and
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traced back to a complex set of causes, including FIFA’s “shift from the public to the
private, from the mission to market, from the civil society to commerce™® and its
“lack of governance”.” FIFA’s corruption issues have been portrayed as “funda-
mentally a problem of transnational organizational governance”.'”

The crowning scandal of 2015, the so-called #FIFAGate,"! led to the fall of
Blatter and to the introduction of a number of institutional reforms aimed at
cleaning up FIFA’s governance.'> Whether these reforms were effective or not is
not the subject of this piece, but would probably deserve a thorough critical
assessment. !> Instead, this chapter aims to take a look at how the CAS has dealt
with FIFA’s attempts in the aftermath of the scandal at policing its administrators
and those of its affiliates. While external pressures and interventions (in particular
by the U.S. authorities) played a key role in the downfall of Blatter,'* FIFA used
FIFA-Gate as a “springboard”'” to push forward an internal response to the scandal
by activating and strengthening its capacity to investigate and sanction breaches by
football officials of its ethical rules. In effect, prior to 2010, instances of disciplinary
processes against FIFA administrators on the basis of ethics violations were
extremely rare. We have seen since then a growing wave of inquiries being laun-
ched and sanctions being issued by FIFA against football administrators for failing
to comply with its FIFA Code of Ethics (FCE).'® In turn, this activation of FIFA’s
internal policing capacity led almost mechanically to an increasing number of
challenges before the CAS, which is the sole competent judicial authority to review

8 See Tomlinson (2014), p. 1159. Similarly, Hough and Heaston (2018), p. 332.

° Pieth (2018), p. 172.

19 Heaston et al. (2020), p. 404.

' For a sociological reconstruction of the scandalization process that led to FIFA’s crisis in 2015,
see Bayle and Rayner (2018), pp. 593-611.

'2 Hough and Heaston (2018).

13 For a very critical perspective by former insiders, see Navi Pillay, Miguel Poiares Maduro and
Joseph Weiler, ‘Our Sin? We Appeared to Take Our Task at FIFA Too Seriously’, 21 December
2017, available at www.theguardian.com/football/2017/dec/21/our-sin-take-task-fifa-seriously.
Accessed 1 July 2022. For other sceptical assessments of the reforms, see Bean (2017), Hough and
Heaston (2018), p. 339 [‘FIFA’s reform process is better understood as a series of false dawns, in
which high expectations have not been met and promising developments have ultimately petered
out.’].

!4 See Bayle and Rayner (2018), p. 607 [‘The ultimate lesson to be learnt from FIFAgate is that
the involvement of one or more powerful institutions (in this case, the US DoJ and FBI) is a
necessary but insufficient condition for a scandal to occur [...]’].

15" As identified by Emmanuel Bayle, the scandal was indeed to be used as a “springboard” for
change, but instead of reforms this change consisted mainly in activating a more or less sleeping
institution, the Ethics Committee. See Bayle (2020), p. 623.

16 For a quantification of this trend, see below Sect. 2.4.
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FIFA’s decisions.'” The holdings of the CAS in these cases have a crucial impact on
the scope and modalities of FIFA’s internal policing and define its procedural and
substantial boundaries. Nevertheless, few authors have engaged systematically with
these cases and attempted to understand how they frame FIFA’s policing of the
behaviour of football’s politicians. Accordingly, this chapter aims to provide a first
overview of the (publicly available) awards of the CAS involving the review of
FIFA decisions grounded in the FCE and focused on governance matters.'® In order
to situate these cases in their political and legal context, Sect. 2 will outline the
evolution of FIFA’s Code of Ethics and its implementation since 2004. Thereafter,
Sect. 3 will analyse the main contributions of the CAS awards to FIFA’s policing of
governance practices in the world of football.

2 The Evolution of FIFA’s Policing of Football Officials

FIFA’s public entanglement with corruption scandals and instances of abuse of
power involving football’s administrators has been a reality for the past 20 years. It
has also been the driver of a dynamic agenda of internal governance reforms
leading to the adoption of new rules and institutional mechanisms—“bureaucratic

7 CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016; CAS 2017/A/5086
Mong Joon Chung v. FIFA, Award of 9 February 2018; CAS 2019/A/6219 Sidio José Mugadza v.
FIFA, Award of 27 March 2020; CAS 2018/A/6072 Kwesi Nyantakyi v. FIFA, Award of 9 April
2020; CAS 2019/A/6220 Boniface Mwamelo v. FIFA, Award of 7 July 2020; CAS 2019/A/6388
Karim Keramuddin v. FIFA, Award of 14 July 2020; CAS 2019/A/6677 Markus Kattner v. FIFA,
Award of 13 July 2020; CAS 2019/A/6326 Chabour Goc Alei v. FIFA, Award of 16 July 2020;
TAS 2020/A/7371 Yves Jean-Bart c. FIFA, Award of 19 November 2020; TAS 2020/A/6709 Ariel
Alberto Alvarado Carrasco c. FIFA, Award of 29 January 2021; CAS 2019/A/6489 Juan Angel
Napout v. FIFA, Award of 2 June 2021; CAS 2019/A/6439 Samson Siasia v. FIFA, Award of 21
June 2021; CAS 2019/A/6344 Marco Polo Del Nero v. FIFA, Award of 31 August 2021, TAS
2020/A/7592 Ahmad Ahmad c. FIFA, Award of 5 October 2021; CAS 2020/A/7388 Manuel Irenio
Lopes Nascimento v. FIFA, Award of 29 October 2021; CAS 2021/A/8256 Issa Hayatou v. FIFA,
Award of 4 February 2022; CAS 2020/A/6617 Manuel Burga Seoane v. FIFA, Award of 5 April
2022; CAS 2019/A/6669 Sayed Ali Reza Aghazada v. FIFA, Award of 28 April 2022.

'8 Thave looked only at the awards publicly available before 1 July 2021. Accordingly, the following
recent decisions have not been considered in the analysis: CAS 2019/A/6489 Juan Angel Napout v.
FIFA, Award of 2 June 2021; CAS 2019/A/6344 Marco Polo Del Nero v. FIFA, Award of 31 August
2021; TAS 2020/A/7592 Ahmad Ahmad c. FIFA, Award of 5 October 2021; CAS 2020/A/7388
Manuel Irenio Lopes Nascimento v. FIFA, Award of 29 October 2021; CAS 2021/A/8256 Issa
Hayatou v. FIFA, Award of 4 February 2022; CAS 2020/A/6617 Manuel Burga Seoane v. FIFA,
Award of 5 April 2022. I have also excluded from the scope of this article cases related to
match-fixing (CAS 2019/A/6219 Sidio José Mugadza v. FIFA, Award of 27 March 2020; CAS/2019/
A/6439 Samson Siasia v. FIFA, Award of 21 June 2021; CAS 2019/A/6220 Boniface Mwamelo v.
FIFA, Award of 7 July 2020) and to sexual abuses (CAS 2019/A/6388 Karim Keramuddin v. FIFA,
Award of 14 July 2020; TAS 2020/A/7371 Yves Jean-Bart c. FIFA, Award of 19 November 2020;
CAS 2019/A/6669 Sayed Ali Reza Aghazada v. FIFA, Award of 28 April 2022).
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corruption controls”'*—aimed at policing the behaviour of FIFA officials and other
members of the football family. This section proposes to retrace this institutional
and normative evolution, as well as to highlight the recent growth in activity at the
Ethics Committee.

2.1 The ISL Scandal and the Birth of FIFA’s Code of Ethics

FIFA’s remarkable development as a sizeable transnational organization came only
with the advent of broadcasting rights in football and the growth of sponsorship
opportunities during the long tenure of Joao Havelange as FIFA President.” At the
end of the nineties, FIFA was still a relatively amateurish organization with mostly
informal processes of governance and administration in place. This informal world,
where apparently the personal and professional interests of FIFA administrators
regularly blurred, was first put under the spotlight in the early 2000s by a scandal
named after FIFA’s then key business partner, the media rights company
International Sport and Leisure (ISL).21 From thereon, FIFA, not unlike the I0OC
after the Salt Lake City scandal,”* became conscious of the need to at least being
seen as tackling the issue of corruption in football and went “on the offensive with
regards to governance and transparency”.>® This is the context in which the first
FCE came to be adopted in October 2004.>*

This FCE was three pages long and included only 10 articles. Its purpose was “to
safeguard FIFA’s image and pursuit of objectives against the unethical actions of
Officials [...] and to ensure Officials’ integrity in the discharge of their duties”
(Preamble) and its scope of application extended to officials of FIFA,
Confederations, Associations and clubs (Article 1). It provided for the following
obligations:

e Duty to act in an apolitical manner and in accordance with the objectives of
FIFA (Article 2)
e Duty not to abuse their position to obtain personal benefits (Article 2)

1 Heaston et al. (2020), p. 417.

20 For a historical analysis of FIFA’s evolution under Havelange’s tenure, see Eisenberg (2006),
pp- 55-68.

2! For more details on the scandal, see Andrew Jennings, Bribes, ethics and the end of an era at
FIFA, 7 November 2007, https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-
end-of-an-era-at-fifa/. Accessed 1 July 2022; BBC, Panorama: Three Fifa World Cup officials took
bribes, 29 November 2010, https://www.bbc.com/news/uk-11841783. Accessed 1 July 2022.

22 On the I0C’s governance reforms following the Salt Lake City corruption scandal, see Skinner
(2008), p. 421, and Chappelet (2011), p. 319.

23 Jakob Staun, FIFA’s transparency offensive, 2 June 2006, https://www.playthegame.org/news/
news-articles/2006/fifas-transparency-offensive/. Accessed 1 July 2022.

2% FCE 2004, available at https://digitalhub.fifa.com/m/3cc86ac62e2bb0e/original/uarys8yetmq
pnwpogme7-pdf.pdf. Accessed 1 July 2022.


https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
https://www.bbc.com/news/uk-11841783
https://www.playthegame.org/news/news-articles/2006/fifas-transparency-offensive/
https://www.playthegame.org/news/news-articles/2006/fifas-transparency-offensive/
https://digitalhub.fifa.com/m/3cc86ac62e2bb0e/original/uarys8yetmqpnwpogme7-pdf.pdf
https://digitalhub.fifa.com/m/3cc86ac62e2bb0e/original/uarys8yetmqpnwpogme7-pdf.pdf
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Eligibility conditions for office (Article 3)

Duty to disclose conflict of interests (Article 3)

Duty to act with integrity (Article 4)

Duty of loyalty and confidentiality (Article 5)

Strict conditions for the acceptance of gifts (Article 6)

Ban on monetary gifts (Article 6)

Conditions for the participation of family members in official events (Article 6)
Ban on receiving, offering and encouraging bribes (Article 7)

Strict conditions on accepting payment for mediation (Article 8)

Duty to act with impartiality and to report any conflict of interests (Article 9)
Duty to report unethical incidents involving people bound by the Code (Article
10).

The FCE foresaw that in case of breach the newly created FIFA Committee for
Ethics and Fair Play should submit a (confidential) report to the FIFA Executive
Committee (FIFA ExCo) including a recommendation for a sanction to be imposed.
The FIFA ExCo had then the power to issue a provisional suspension and to
transfer the case file to the FIFA Disciplinary Committee for additional disciplinary
measures. Consequently, the final say on each case was still institutionally in the
hands of those who were supposed to be checked by the Committee for Ethics and
Fair Play—the members of the FIFA ExCo. Unsurprisingly, there is no public
record of any official having been ever sanctioned by FIFA on the basis of this
procegure and no publicly available CAS award relates to its implementation at the
time.

2.2 The Birth of the FIFA Ethics Committee: The 2006
Reform

FIFA’s institutional apparatus to govern the behaviour of football officials changed
quite fundamentally in September 2006 when the FIFA ExCo adopted a new FCE
and, especially, introduced the FIFA Ethics Committee to implement it. For some,
this reform was meant as a retaliation against the FIFA Committee for Ethics and
Fair Play for having bothered Jack Warner.?® Others argued that it was a further

23 The infamous FIFA ExCo member, Jack Warner, was reportedly found to have breached the
FCE by the FIFA Committee for Ethics and Fair Play; however, he mysteriously evaded a
sanction. See Nick Harris, Warner guilty of Fifa ethics breach, The Independent, 17 February
2006, https://www.independent.co.uk/sport/football/news/warner-guilty-of-fifa-ethics-breach-
6108857.html. Accessed 1 July 2022, and Andrew Jennings, Bribes, ethics and the end of an
era at Fifa, 7 November 2007, https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-
the-end-of-an-era-at-fifa/. Accessed 1 July 2022.

26 Andrew Jennings, Bribes, ethics and the end of an era at FIFA, 7 November 2007, https://www.
sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/. Accessed 1 July
2022.


https://www.independent.co.uk/sport/football/news/warner-guilty-of-fifa-ethics-breach-6108857.html
https://www.independent.co.uk/sport/football/news/warner-guilty-of-fifa-ethics-breach-6108857.html
https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
https://www.sportsjournalists.co.uk/journalism-news/isl-ethics-and-the-end-of-an-era-at-fifa/
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ripple effect of the ISL scandal and of the emergence of strong internal criticisms of
Blatter’s leadership.>’

Notably, the scope of application of the new FCE was widened to include, for
some of its provisions, the players and players’ agents (Article 1). In terms of
specific obligations, the 2006 version overlapped quite substantially with the 2004
FCE. In addition, it included a ban on discrimination applicable to officials, players
and players’ agents (Article 6), a ban on officials accepting a commission or pro-
mises of commission for negotiating deals while performing their duties (Article
13) and a ban on betting, gambling, lotteries connected with football matches and
on having stakes in betting companies broadly speaking (Article 15).

The most consequential change introduced by the 2006 reform is connected to
the creation of the Ethics Committee, which was now tasked with the responsibility
to “judge cases that come under the jurisdiction of FIFA”,*® as defined in Article 3
of the FCE—Procedural Regulations 2006. The decisions of the Ethics Committee
were subject to appeal before the FIFA Appeal Committee, whose decisions could
in turn be challenged at the CAS.?” The procedural rules of the FIFA Disciplinary
Code, in particular regarding the composition of the Committee and procedural
rights, applied by analogy.™

This reform marks the emergence of the FIFA Ethics Committee as one of
FIFA’s ‘Judicial Bodies’,?!' a fundamental institutional innovation. From then on, a
separate internal administrative and adjudicative body was tasked with the
responsibility to police globally the behaviour of football politicians and more
broadly football citizens (license-holders). At first, it seems that its activity was
rather limited,* and very few meetings of the Committee were recorded in FIFA’s
annual activity reports in the first years after its installation.>® However, already in
2011, with the emergence of new corruption scandals,>* the Committee was
meeting six times a year.”> These scandals and the meetings would prepare the
ground for a new transformative wave of reforms of the FCE and Ethics Committee
after 2012.

27 Tomlinson (2014), p. 1161.

28 Article 5 FIFA Code of Ethics—Procedural Regulations 2006.
See Footnote 28.

O Article 7 FIFA Code of Ethics—Procedural Regulations 2006.

31 Article 56 of the FIFA Statutes 2006.
32

w

Its first decision was apparently passed in 2007 and related to irregularities in the selection of
Kenyan referees and assistant referees for the 2007 FIFA List of International Referees, see FIFA
Activity Report 2008, p.17.

33 None in 2007/2008 and only one in 2009, see FIFA Activity Report 2008, p. 110 and FIFA
Activity Report 2009, p. 109.

** Especially around the attribution of the 2022 World Cup, see Blake and Calvert (2015). For the
news coverage at the time, see Rob Hughes, Votes Up for Bid, and FIFA’s on the Clock, New
York Times, 19 October 2010, https://www.nytimes.com/2010/10/20/sports/soccer/20onsoccer.
html. Accessed 1 July 2022.

35 FIFA Activity Report 2011, p. 119.


https://www.nytimes.com/2010/10/20/sports/soccer/20onsoccer.html
https://www.nytimes.com/2010/10/20/sports/soccer/20onsoccer.html
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2.3 The Transformation of the FIFA Ethics Committee
Since 2012

The strong public criticisms faced by FIFA in 2010/2011, an “annus horribilis”, led
to a new wave of organizational reforms,36 and, in particular, the adoption of a new
FCE by the FIFA ExCo at its meeting on 17 July 2012.%” The three-page long FCE
of 2004, introduced just eight years before, had now reached 60 pages covering
both substantial and procedural aspects. Many of these reforms were cherry-picked
from the recommendations made by the Independent Governance Committee put in
place at the end of 2011 by FIFA under the leadership of Prof. Mark Pieth.*®
Beyond substantial changes in the wording of the provisions and structure of the
FCE, the 2012 reform imposed a deep change in the institutional set-up and mode
of operation of the Ethics Committee. The Committee would be from now on
divided into two chambers: the investigatory chamber and the adjudicatory
chamber. Additionally, the independence of the chairpersons and deputy chair-
persons was enshrined in the FCE.

The investigatory chamber is competent to receive complaints alleging breaches
of the FCE and may decide to initiate investigations if it determines that there is a
prima facie case. At the end of each investigation, the chamber prepares a final report
including all the facts and evidence gathered which is transferred to the adjudicatory
chamber. The latter is the body that adjudicates the cases and issues sanctions against
wrongdoers. The Chairperson of the adjudicatory chamber evaluates first the final
report submitted by the investigatory chamber and decides whether to open adju-
dicatory proceedings or to close the case. Simultaneously, the body of norms of the
FCE was expanded to include specific procedural rules designed exclusively for
FCE proceedings. This change introduced a clearer procedural divide between
disciplinary and ethics processes. Additionally, the substantial part of the Code of
Ethics was restructured around five sections: the basis for sanctions, the disciplinary
measures, the determination of the sanction, the limitation period and the rules of
conduct. The content of the provisions was also reviewed and updated.

Since 2012, the FCE has been amended already three times without altering
radically the overall structure of this system. In 2015, FIFA relaxed its rules on
confidentiality in order to allow for public communication on pending cases or final
decisions.® The 2018 set of reforms was more consequential.*’ In particular, it

36 Heaston et al. (2020), p. 409.

37 FIFA Circular no. 1314.

* For an overview of the work done by the Independent Governance committee and of its
influence on these reforms, see the Final Report by the Independent Governance Committee to the
Executive Committee of FIFA, 22 April 2014, available at https://baselgovernance.org/sites/
default/files/2019-01/final_report_by_igc_to_fifa_exco_en.pdf. Accessed 1 July 2022. For a crit-
ical assessment of the reforms, see Pielke (2014).

3 FIFA Circular no. 1507.

0 FIFA Circular no. 1645.


https://baselgovernance.org/sites/default/files/2019-01/final_report_by_igc_to_fifa_exco_en.pdf
https://baselgovernance.org/sites/default/files/2019-01/final_report_by_igc_to_fifa_exco_en.pdf
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imposed that the member associations and confederations of FIFA integrate the
Rules of Conduct of the FCE into their applicable regulations. Furthermore, it
introduced new criteria to divide competences between the FIFA Ethics
Committees and the ethics committees of confederations and member associations.
Other notable changes included the introduction of minimum and maximum
sanctions, the shortening of the existing limitation period from 10 to 5 years and the
introduction of a 10-year limitation period where there was none, the introduction
of a plea bargain procedure, the systematic publication of final decisions, and the
possibility to appeal most decisions of the Ethics Committee directly at the CAS.
Finally, the latest changes in 2019 introduced severe sanctions for sexual harass-
ment, abuse and exploitation, the possibility of holding public hearings at the
request of the accused parties and the creation of a legal aid system provided by
FIFA.*!

In the past 20 years, FIFA has been marred by corruption scandals, which led to
the introduction and development of a new internal rulebook and institutional
framework to police the behaviour of those at the heart of the governance of
football. Progressively, the FCE has grown into a more sophisticated normative
construct flanked by a complex and increasingly well-resourced institutional
machinery, which FIFA sees as “leading the way”.** Furthermore, as we will see in
the next section, the Ethics Committee is not a paper tiger (anymore), as reflected in
the number of cases it has handled in the past five years.

2.4 The Growing Impact of the FIFA Ethics Committee
in Numbers

FIFA, like many SGBs, is not particularly transparent about its operations and the
functioning of its bodies. Yet, it is notable that in recent years it has started to
publish more detailed information on the workings of the Ethics Committee in the
guise of Disciplinary & Ethics Reports.*> Hence, we have a relatively good
understanding of the operation of the Ethics Committee for the period from
September 2016 to June 2021.

In the past five seasons (from 2016/2017 to 2020/2021), the Investigatory
Chamber dealt with over 100 cases, with a peak in 2020/2021, when it received 174
cases.** This is a substantial increase from the 31 proceedings opened 10 years
prior in 2011 (one of the few years for which this data could be retrieved from
FIFA’s publicly available documents).*> See Fig. 1.

“! FIFA Circular no. 1683.

“2 FIFA Governance Report 2016, p. 21.

43 FIFA Disciplinary and Ethics Report 2020/2021.

4 FIFA Disciplinary and Ethics Report 2020/2021, p. 12.
45 FIFA Activity Report 2011, p. 16.
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Fig. 1 Cases received by the investigatory chamber. Source FIFA Disciplinary and Ethics Report
2020/2021, p. 12. Available at https://digitalhub.fifa.com/m/72a5d5ebc8d54713/original/FIFA-
Disciplinary-and-Ethics-2020-2021-Report.pdf

FIFA also published some information on the sources of the complaints
received. The overwhelming majority of these complaints were raised in 2020/2021
by claimants (a category that is not further explained) and whistle-blowers,
respectively 75 and 43 out of the 174 cases received.*® Compared to 2019/2020, the
number of claimant-based complaints increased dramatically from 33 to 75, while
the number of cases triggered by whistle-blowers remained roughly the same
(decrease from 49 to 43). In general, the media and NGOs have also triggered a
small number of cases (16 in 2020/2021), and so did the member associations,
confederations and clubs (20 in 2020/2021). Thus, it is notable that most of the
activity of the Investigation Chamber is triggered externally by third-parties rather
than by internal investigations or referrals by FIFA bodies or employees.

Very few of the cases received led, however, to a final report (4 out of 138 final
decisions in 2020/2021*" and 3 in 2019/2020), the overwhelming majority are
closed because the Investigation Chamber does not conclude to a violation of the
FCE (51 in 2020/2021 and 28 in 2019/2020), lacks the competence to deal with the
case (59 in 2020/2021 and 39 in 2019/2020) or there is insufficient evidence to
pursue the case (24 in 2020/2021 and 31 in 2019/2020). Hence, ultimately, an
extremely small number of the cases submitted to the Investigatory Chamber reach
the Adjudicatory Chamber for a final decision and a potential sanction.

Turning to the Adjudicatory Chamber, its caseload has varied over the recent
years. In 2020/2021, it issued only 13 decisions (compared to 31 in 2018/2019).

46 FIFA Disciplinary and Ethics Report 2020/2021, p.13.
47 bid., p. 13.
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Out of these 13 decisions, 10 resulted in sanctions being imposed against the
individuals concerned. Five of these individuals were affiliated to the CAF
(Confederation of African Football) and three to the CONCACAF (Confederation
of North, Central America and Caribbean Association Football), while two others
had no affiliation to a particular confederation.*® Tn 2020/2021, there was a clear
focus of the FIFA Ethics Committee on administrators coming primarily from the
Global South and from the poorest member associations.

Overall, from 1 July 2017 to 30 June 2020, the Adjudicatory Chamber rendered
59 decisions, issuing sanctions in 95% of them (56 decisions).*’ These sanctions
usually included a ban and a fine (in 53 decisions out of 56). The Chamber imposed
the maximum fine of CHF 1 million in 16 cases and a life ban in 28 of its decisions.
The sanctioned individuals were mostly affiliated to CAF (in 18 cases),
CONCACAF (in 14 cases) and CONMEBOL (in 12 cases), while UEFA affiliates
were involved in only 2 cases. Most of these individuals were football officials, 25
had an official role at FIFA (including 17 Committee Members and 6 Executive
Committee/FIFA Council members), 18 had an official role at the confederation
level and 48 in an association. Most of the decisions concerned instances of cor-
ruption (39 decisions), misappropriation and misuse of funds (18 decisions), the
offering and acceptance of gifts (11 decisions) and conflicts of interests (10 deci-
sions). Overall, these numbers provide an interesting picture of the type of issues
decided by the Adjudicatory Chamber, which are related primarily to different
forms of financial mismanagement by football officials often based in Africa or
Central/South-America. In 2020/2021, the Ethics Committee also started to put an
emphasis on the protection of physical and mental integrity (with 4 out of 13
decisions grounded in this provision, i.e. as many as were rendered on that basis in
the entire prior period, from 2017 to 2020).

Finally, it might be interesting to note that the Ethics Committee is the most
expensive judicial body of FIFA. In 2016, in the wake of the FIFA corruption
scandal triggered by the U.S. Department of Justice, the yearly cost of the work of
investigatory and adjudicatory chambers reached more than USD 3,2 million, to be
compared with the USD 101,000 and USD 623,000 spent respectively on FIFA’s
Appeal Committee and Disciplinary Committee.’® Although this was undoubtedly
an especially busy year for the Ethics Committee, it remained the costliest judicial
body in the years thereafter for which the data is available.’

While the intensity of scrutiny of FIFA and its executives by national prose-
cutors has progressively receded and the slow pace of criminal justice follows its
course in the U.S. and Switzerland, the Ethics Committee has become a much more
active institution inside FIFA. This is not to say that it is effective in rooting out

“® Ibid., p. 17.
49 FIFA Disciplinary and Ethics Report 2019/2020.
50 FIFA Governance Report 2016.

st Costing USD 2,2 Million in 2016 and USD 1,43 Million in 2017, see FIFA Governance Report
2017, p. 52 and FIFA Governance Report 2018, p. 62.
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corruption or abuses of power by football officials. One could for example wonder
about the very low percentages of cases that move from the investigatory stage to
the adjudicatory one, but, in any event, it is a fact that it has become a much more
active (and costly) institution inside the global governance system of football. It is a
body to which a wide range of stakeholders turn in order to complain against the
behaviour of FIFA officials and which is regularly issuing sanctions against football
officials on the basis of the FCE. In other words, compared to 15 years ago, it is not
relegated to the bench anymore, but a real player in the field of football governance.
Accordingly, we have also started to see decisions grounded in the FCE being
challenged at the CAS, leading to an emergent jurisprudence, which will frame the
activity of the Ethics Committee in the future.

3 The Court of Arbitration for Sport and FIFA’s
Governance Clean-Up

As any FIFA judicial or administrative body issuing final decisions, the Ethics
Committee is subjected to the de novo review of its decisions by the CAS.’> We are
dealing with a stable institutional and hierarchical relationship, which deserves a
particular scrutiny as the CAS shapes and will continue to shape (through its
positive or negative review) the way in which FIFA polices football’s governance.
In recent years, the CAS has experienced a fast-growing caseload involving appeals
against decisions issued by the Ethics Committee.™ This section will take stock of
this development by reviewing the jurisprudence of the CAS in cases involving the
application of the FCE to football officials. Its primary aim will be to highlight and
analyse the ways in which the CAS has interpreted a number of important provi-
sions of the FCE and, in doing so, strengthened or limited the powers of the FIFA
Ethics Committee.

3.1 Shoring Up the Investigatory Power of the Ethics
Committee: The CAS’s Interpretation of the Duty
to Cooperate

This first subsection looks at the role played by the CAS jurisprudence in shoring
up the investigative power of the Ethics Committee by entrenching a duty to
cooperate with the latter. While this is a matter which could have been dealt with
later in the analysis dedicated to the substantial provisions of the FCE, it makes
sense to start with it, as it is an essential precondition to the investigative capacity of

52 Atrticle 57 FIFA Statute 2022.
53 See the cases listed in Footnote 17.
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the Ethics Committee. Indeed, this issue is of particular importance because, unlike
national police authorities, FIFA cannot enter into private homes or check private
phones in the framework of its investigations. To remedy this issue, and guarantee
the effectiveness of its investigations, FIFA introduced for the persons bound by the
FCE:

e A duty to report (Article 17 FCE)
e A duty to cooperate (Article 18 FCE and Article 39 FCE).

3.1.1 The CAS’s Endorsement of the Need for a Duty to Cooperate

The legality of the duty to cooperate was challenged before the CAS for being
contrary to the privilege against self-incrimination. Already in one of the first cases
involving the FCE submitted to the CAS, the Panel recognized that the “general
duty of co-operation is important in disciplinary systems, particularly since sporting
authorities find means of proof of offences difficult to come by” and acknowledged
“that sporting bodies can properly put rules and provisions into place for failure to
cooperate”.”* Similar arguments can be found in later awards.”> For example in
Chung, where the arbitrators emphasized “the importance that sports governing
bodies establish rules in their respective ethical and disciplinary codes requiring
witnesses and parties to cooperate in investigations and proceedings and subjecting
them to sanctions for failing to do s0”, as they “have extremely limited investigative
powers and must rely on such cooperation rules for fact-finding and to expose
parties that are violating the ethical standards of said bodies”.”® In sum, the CAS
has shown its willingness to embrace a duty to cooperate as a necessity to ensure
the effectiveness of FIFA’s system of policing.

3.1.2 The CAS and the Content of the Duty to Cooperate

The natural follow-up question relates to the content of such a duty. In other words,
what type of behaviour does a duty of cooperation require. The CAS elaborated on
the scope of the duty to cooperate in the Valcke award. In that case, FIFA had
issued a Document Preservation Notice to Valcke, who was FIFA Secretary
General at the time, under which he was required to “preserve and refrain from
altering or destroying “all information and documents” starting from 1 January
2002”.%7 Nevertheless, Valcke went on to delete numerous emails and files from his
work computer. The Panel refused to consider that a “broad interpretation of the

54 CAS 2014/A/3537 Vernon Manilal Fernando v. FIFA, Award of 30 March 2015, para 87.
55 CAS 2017/A/5003 Jéréme Valcke v. FIFA, Award of 27 July 2018, para 265.

36 CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 189.

57 CAS 2017/A/5003 Jéréme Valcke v. FIFA, Award of 27 July 2018, para 253.
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Document Preservation Notice is illegal under Swiss employment, personal rights
and data protection laws, since the Appellant voluntarily uploaded and saved the
files and documents in question onto a work laptop owned by FIFA”. Furthermore,
the panel stressed that “the deletion of even one email is sufficient to constitute a
breach of the Document Preservation Notice and, in turn, of the duty under the FCE
to cooperate”.”® Additionally, Valcke also declined to sit down for an interview
with the Investigatory Chamber invoking the privilege against self-incrimination.
The CAS reminded that “the means of a sports organisation to detect wrong doings
of an individual that has—voluntarily—submitted to these standards are limited”
and, therefore, SGBs must “be permitted to establish rules in their ethical and
disciplinary regulations that oblige those that are subject to those regulations—
either witnesses or parties—to cooperate in investigations and proceedings and that
provide sanctions for those who fail to do s0”.”>” Yet, the Panel did also recognize
that some “duties of cooperation (body search, disclosure of financial information,
disclosure of private correspondence, etc.) may be excessive”.®” In Valcke’s case,
the Panel found “no contradiction in the FCE placing the burden of proving an
infringement on FIFA, while imposing on parties an obligation to cooperate in
fact-ﬁnding”.61 In their award, the arbitrators even insisted that in their view “the
duty to cooperate by interviewing with the Investigatory Chamber is
unconditional”.®?

Nevertheless, as illustrated by the Chung case, this duty to co-operate is not
necessarily violated by being unable to attend an in-person interview due to external
factors or by having a small delay in returning a written questionnaire to the
investigators of the Ethics Committee.®” In such circumstances, the Panel
acknowledged that Chung “had an extremely busy and demanding schedule in the
early months of 2014, as proven by the record, which made it difficult to arrange
such a meeting.”®* Moreover, his “negligible delay” in responding to the written
questions of the investigators was put in perspective with “FIFA’s own delay in
conducting the proceeding”: as the Panel put it, “the pot cannot fairly call the kettle
black, especially when it itself is blacker”.®® The Chung Panel stressed that the duty
to cooperate also covers the obligation to tell the absolute and whole truth.®
Therefore, the “ambiguous, inconsistent and insufficient”®’ explanations provided
by Chung amounted to a violation of his duty of cooperation. Furthermore, the fact

8 Ibid., para 254.

9 Ibid., para 265.

0 Tbid.

! Ibid.

62 Tbid., para 269.

53 CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, paras 196-199.
4 Ibid., para 196.

 Ibid., para 197.

%6 Ibid., paras 200-205.

7 Ibid., para 203.
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that Chung changed his testimony between his appearance before the FIFA Appeal
Committee and the CAS hearing was also deemed to constitute a breach of this
duty.®®

Finally, the duty of cooperation extends to a requirement of timely collaboration
with the Investigatory Chamber, as highlighted in the Makudi case, in which the
Panel concluded that a FIFA official violated the duty by failing to immediately
forward a judicial decision to the Ethics Committee.®

In conclusion, the CAS has proven to be a staunch ally of the Ethics Committee
insofar as it attempted to shore up its investigatory powers vis-a-vis the accused.
This translated in the CAS jurisprudence by a broad interpretation of the need for
and scope of a duty to cooperate, which is ultimately justified by the private nature
of FIFA as an organization and its non-existing police powers. While this
jurisprudence might be necessary for the Ethics Committee to operate effectively, it
in turn will raise questions in terms of the legitimacy of such an approach. In
general, states have police powers because they are recognized as legitimate
sovereigns acting in the public interest. Often this legitimacy is supported by a
democratic political system supervising administrative authorities, such as the
police. In the context of FIFA, all football citizens are subjected to the Ethics
Committee’s broad powers of investigation, yet the accountability of the Ethics
Committee to a democratically legitimate political body might be seen as lacking.

3.2 The CAS and the FCE as Applicable Law

In their substantive analysis, CAS panels must first determine the law applicable to
a particular case. In this regard, two types of questions have been raised in the
context of the enforcement of the FCE, namely, whether the FCE is at all applicable
to the dispute, and, if so, which version of the FCE might be applicable.

3.2.1 Ensuring the Prevalence of FIFA’s FCE Over Swiss (Mandatory)
Law

The applicability of the FCE is very rarely contested by the Appellant, but in the
Valcke case, the Panel discussed at relative length whether Swiss law should take
precedence over the FCE. It considered, referring to the constant jurisprudence of
CAS on the application of FIFA’s regulations, that “it is obvious that Article 58 para
2 of the FIFA Statutes, by using the terms “primarily” and “additionally”, pro-
vides for a hierarchical relationship between the “FIFA regulations”—including of

8 Ibid., para 204.

%9 CAS 2018/A/5769 Worawi Makudi v. FIFA, Award of 11 February 2019, paras 129-136. See
also CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, paras 193-195.
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course in such category the FIFA Statutes and all other FIFA rules—and “Swiss
law””.”® Furthermore, it added that this “hierarchical relationship has been under-
stood in constant CAS jurisprudence as implying that the “additionally” applicable
Swiss law is merely intended to clarify that the FIFA regulations are based on a
normatively shaped basis, deriving from Swiss law, and that any matter that is not
covered by FIFA regulations must be decided in accordance with Swiss law”.”!
This restatement of the existing CAS case law regarding the relationship between
‘FIFA law’ and Swiss law was strengthened by the Panel’s insistence that Article
58(2) FIFA Statutes “cannot be construed as meaning that wherever the FIFA
regulations and Swiss law are in contradiction, Swiss law takes precedence”, nor
can it “be construed to mean that FIFA regulations only take precedence insofar as
this is compatible with Swiss mandatory law”.”> Hence, “FIFA’s authority to
impose disciplinary sanctions cannot be limited by mandatory Swiss law”.”> The
practical implication is that the Ethics Committee can ground its decisions in the
FCE without much regard for Swiss law (even mandatory rules), as the CAS will
systematically give precedence to the former and knowing that any later review of
the award by the Swiss Federal Tribunal will be extremely limited.

3.2.2 The CAS and the Difficult Clarification of the Temporal
Application of the FCE

As we have discussed in the first section of this chapter, the FCE changed quite
regularly since its first adoption in 2004. Consequently, the question of which
edition of the Code is applicable to a specific case is often disputed, as different
editions might impose different sets of sanctions or include different substantive
provisions.”* In the first awards concerning the FCE, CAS panels endorsed the
general principle of non-retroactivity of disciplinary rules.”” In other words, for
issues going to the merits, the applicable FCE is in theory the one in force when the
facts underlying the case arise. The only exception to this principle was grounded in
the lex mitior principle, which allows for the posterior rule to apply if it is more

70 CAS 2017/A/5003 70 Jéréme Valcke v. FIFA, Award of 27 July 2018, para 147.

! Ibid., para 147.

72 1bid., para 148.

73 Ibid., para 150.

7+ TAS 2016/A/4474 Michel Platini c. FIFA, paras 148—178; CAS 2016/A/4501 Joseph S. Blatter
v. FIFA, Award of 5 December 2016, paras 91-96; CAS 2017/A/5006 Harold Mayne-Nicholls v.
FIFA, Award of 14 July 2017, paras 181-196; CAS 2018/A/6038 Osiris Guzman v. FIFA, Award
of 23 September 2019, paras 65-75; CAS 2019/A/6326 Chabour Goc Alei v. FIFA, Award of 16
July 2020, paras 161-172.

75 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 60. It is still
recognized in recent awards, see CAS 2018/A/6072 Kwesi Nyantakyi v. FIFA, Award of 9 April
2020, para 49.
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favourable to the accused.”® The principle does not extend, however, to procedural
matters, which the CAS regularly holds to be “governed by the regulations in force
at the time the appeal was lodged”.”’

However, in 2012, a new Article 3 was introduced (and kept since), which
provides that:

This Code applies to conduct whenever it occurred, including before the enactment of this
Code. An individual may be sanctioned for a breach of this Code only if the relevant
conduct contravened the Code applicable at the time it occurred. The sanction may not
exceed the maximum sanction available under the then-applicable Code.

This article modifies the operationalization of these principles as it provides for
the systematic retroactive application of the latest version of the FCE if the
wrongdoing was already sanctioned in the FCE applicable at the time of the
incriminated conduct and if the sanction issued does not exceed the maximum
sanction foreseen in the then-applicable version of the Code. The application of
Article 3 FCE can be complex in practice and the CAS has grappled with this issue
in a number of cases,”® as put (mildly) by the Panel in the Mayne-Nicholls case,
Article 3 is “not a model of clalrity”.79 In almost all of the cases, the CAS concluded
that the provisions of previous versions of the FCE were equivalent to the most
recent version. For example, in Platini, the Panel held that the general duties
(Article 13), the duty of loyalty (Article 15), the conflicts of interest provision
(Article 19) and the rule on offering and accepting gifts (Article 20) included in the
FCE 2012 were already covered in the FCE 2009 (and for Article 20 in the FCE
2006).*" In the Valcke case, the CAS had to determine whether Article 10 of the
FCE 2009 was more favourable to Valcke than the later adopted Article 20 FCE
2012. These provisions differ slightly in the language used with regard to giving or
offering gifts. Nevertheless, the Panel was unconvinced by “the Appellant’s con-
tention that the new rule expands rather than merely emphasizes what is inherent in
the old rule or that the latter is, on its true construction, more favourable to him than
the former”, as “both the offering and the giving of gifts (other than of a kind
specifically permitted) are proscribed under both sets of rules as being objection-
able”.®! In other words, “[bJoth rules embrace acts which are the mirror image of
each other vis-a-vis gifts, i.e. giving or accepting, and the Panel considers that a
purposive construction in this disciplinary (not criminal) context eliminates any

76 CAS 2014/A/3537 Vernon Manilal Fernando v. FIFA, Award of 30 March 2015, para 77.

77 CAS 2018/A/6072 Kwesi Nyantakyi v. FIFA, Award of 9 April 2020, para 49.

78 TAS 2016/A/4474 Michel Platini c. FIFA, paras 148-178; CAS 2016/A/4501 Joseph S. Blatter
v. FIFA, Award of 5 December 2016, paras 91-96; CAS 2017/A/5006 Harold Mayne-Nicholls v.
FIFA, Award of 14 July 2017, paras 181-196; CAS 2018/A/6038 Osiris Guzman v. FIFA, Award
of 23 September 2019, paras 65-75; Chabour Goc Alei v. FIFA, Award of 16 July 2020, paras
161-172.

79 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 181-192.
80 TAS 2016/A/4474 Michel Platini c. FIFA, paras 151-170.

81 CAS 2017/A/5003 Jéréme Valcke v. FIFA, Award of 27 July 2018, para 142.
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material distinction between them”.®* Regarding bribery, the Panel in the Guzman
case concluded that the wording of both the 2012 and 2018 versions of the FCE
provisions “refer to the same kind of conduct”.®® In this regard, even the intro-
duction of a minimum sanction in the FCE 2018 was not considered to violate the
lex mitior principle as “[the Panel] will have, in certain circumstances, the possi-
bility to go below the minimum established sanction”.®* The only exception to this
readiness of the CAS to accept the application of the latest version of the FCE
concerns the Mayne-Nicholls case, where the Panel recognized that unlike the FCE
2012, the FCE 2009 (applicable at the time of the alleged wrongdoings) did not
prohibit attempts to accept prohibited benefits.®

After the introduction of Article 3 in the FCE 2012 regulating the temporal
application of the different versions of the FCE, the CAS has frequently interpreted
differently worded provisions as equivalent in aim and effect, thus allowing the
Ethics Committee to rely safely on the most recent iteration of the FCE. This
interpretive approach, which disregards the considerable variability in the wording
of the provisions concerned, greatly simplifies the work of FIFA in prosecuting
those cases.

3.3 The CAS and FIFA’s Evidentiary Burden Under
the FCE

For the Ethics Committee, one of the most important practical questions relates to
the process of proving that an individual failed to comply with the FCE. This
demonstration is dependent on three issues, which the CAS has had to engage with
in its jurisprudence: the burden of proof, the applicable standard of proof, and the
admissibility of evidence.

3.3.1 The CAS and the Burden of Proof in FCE Cases

The first key practical question for FIFA is who bears the burden of proving what in
FCE cases? In other words, what must the Ethics Committee prove in order to
convict someone on the basis of the FCE.

Before the adoption of the 2012 FCE, no burden of proof was clearly allocated in
the FCE. Therefore, in the Bin Hammam case, the CAS Panel referred to then

82 1bid., para 142.

83 CAS 2018/A/6038 Osiris Guzman v. FIFA, Award of 23 September 2019, para 71. For similar
interpretation of the equivalence between bribery provisions in the FCEs, see CAS 2019/A/6665
Ricardo Terra Teixeira v. FIFA, para 69.

84 CAS 2018/A/6038 Osiris Guzman v. FIFA, Award of 23 September 2019, para 74.
85 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 193.
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Article 99 FIFA DC to conclude that “FIFA has the burden of proving [...] to the
“comfortable satisfaction” of the Panel that the evidence establishes that the facts it
alleges have been met”.®® In 2012, this position was enshrined in the FCE at Article
52 (now Atrticle 49 FCE 2019), which states that “[t]he burden of proof regarding
breaches of provisions of the Code rests on the Ethics Committee”.

Nevertheless, the CAS has also recognized that in certain circumstances the
burden of proof can shift to the accused. For example, in the Platini case, it
concluded that Platini had to prove the existence of an alleged oral agreement
between him and FIFA.*” To justify this allocation of the burden of proof, the Panel
relied on the Latin maxim “actor incumbit probatio, reus in excipiendo fit actor”.®®
In other words, while FIFA usually bears the burden of proving the constitutive
facts of an offense, the accused will bear the burden of proving any exonerating
circumstances that he or she invokes. As put by the Texeira award, “each party shall
bear the burden of proving the specific facts and allegations on which it relies”.>
Importantly, in the latter case the CAS stressed with reference to the case law of the
Swiss Federal Tribunal that this sharing of the burden of proof is “even more
relevant in cases where difficulties of proving arise”.”” This was meant to hint at the
CAS Panel’s willingness to accept a more symmetrical burden of proof in cases
involving circumstances in which the accusing/prosecuting party (FIFA) has no
way to easily access direct evidence.

In sum, while in theory the burden of proof lies primarily with FIFA, in practice,
the CAS has allowed a shifting of this burden on a number of issues and shown a
disposition to take into account the investigatory difficulties faced by FIFA.

3.3.2 The CAS and the Standard of Proof in FCE Cases

The standard of proof applicable to ethics proceedings was not expressly defined in
the FCE before 2012. As seen for the burden of proof, at first, CAS Panels referred
to article 97(3) FIFA DC to determine the standard of proof. Based on that pro-
vision, the Panel in the Adamu case concluded that it “ha[d] a wide margin of
appreciation and [could] freely form its opinion after examining all the available
evidence”.”! In other words, the “applicable standard of proof is the “personal
conviction” of the Panel”,92 which “coincides with the “comfortable satisfaction”

86 CAS 2011/A/2625 Mohamed Bin Hammam v. FIFA, Award of 19 July 2012, para 39 and CAS
2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 113.

87 TAS 2016/A/4474 Michel Platini c. FIFA, para 211.
88 Ibid., para 214.

8 CAS 2019/A/6665 Ricardo Terra Teixeira v. FIFA, para 83. Similarly, CAS 2017/A/5003
Jéréme Valcke v. FIFA, Award of 27 July 2018, para 174.

90 1.
Ibid.
°l CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 87.
92 1.
Ibid.
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standard widely applied by CAS panels in disciplinary proceedings”.”
Accordingly, “the sanctioning authority must establish the disciplinary violation to
the comfortable satisfaction of the judging body bearing in mind the seriousness of
the allegation”.”* This well-known standard “is higher than the civil standard of
“balance of probability” but lower than the criminal standard of “proof beyond a
reasonable doubt™.”> This approach to the standard of proof was also followed in
the Bin Hammam case.’®

This case law was then codified by FIFA in article 51 FCE 2012, which provided
that “[t]he members of the Ethics Committee shall judge and decide on the basis of
their personal convictions ”. Nevertheless, in the Manilal Fernando case, the Panel,
while remaining quite ambiguous, seemed to endorse the balance of probability
standard in finding that when “there is no direct evidence available to the parties to
proof the (in-)existence of a specific fact” then “the enforcement of the law shall not
be frustrated by difficulties of gathering of evidence”.”” Instead, “the Panel needs to
consider all elements submitted by the parties and adduced at the hearing and to
assess and weigh the totality of the evidence, having in mind the particularities of
the case”.”® This case remained an outlier as most other CAS awards touching on
the issue have interpreted this standard as one of comfortable satisfaction.”® The
Valcke award went so far as to state that this standard of proof “may be recognized,
more than two decades after its adoption in CAS jurisprudence, as part of lex
spom'va”.100 In order to definitely clarify this issue, FIFA amended again the FCE,
which now states in its Article 48 (FCE 2019) that: “[t]he members of the Ethics
Committee shall judge and decide on the basis of their comfortable satisfaction”.

The CAS has, thus, transposed its existing approach to the standard of proof in
other disciplinary contexts, such as anti-doping, to crystallize the intermediary
standard of “comfortable satisfaction”, which stands between “balance of proba-
bility” and “proof beyond a reasonable doubt” as the standard of proof applicable in
FIFA’s ethics proceedings. Hence, it positioned FIFA’s policing beyond the realm
of a traditional civil dispute, but below the level of criminal proceedings, in an
intermediary space, which reflects both the governance power of FIFA and its
limited investigative capacity and legitimacy.

93 Ibid., para 88.

% Ibid.

9 Tbid., with reference to CAS 2010/A/2172, para 53; CAS 2009/A/1920, para 85.

% CAS 2011/A/2625 Mohamed Bin Hammam v. FIFA Award of 19 July 2012, paras 35-38.
97 CAS 2014/A/3537 Vernon Manilal Fernando v. FIFA, Award of 30 March 2015, para 81.
8 Ibid., para 82.

% CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 122; TAS
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3.3.3 The CAS and the Admissibility of Evidence in FCE Cases

The question of the type of evidence admissible in FIFA ethics cases was disputed
since the first cases submitted to the CAS.'°! In the Adamu case, the CAS Panel
outlined for the first time a set of fundamental principles applying to the evidentiary
practice of FIFA in implementing the FCE. In particular, it stressed that the SFT
had recognized that “only civil law standards are relevant to the disciplinary
sanctions imposed by sport associations” and “that criminal law principles may not
be applied when dealing with evidentiary issues in disciplinary cases”.'*” The Panel
also rejected the direct application of the standards enshrined in the ECHR, as it
considered the Convention as “inapplicable per se in disciplinary matters carried out
by sports governing bodies, which are legally characterized as purely private
entities”.'"> Nevertheless, the Panel claimed to be “mindful that some guarantees
afforded in relation to civil law proceedings by article 6.1 of the ECHR are indi-
rectly applicable even before an arbitral tribunal”.'®* Hence, ultimately it asserted
that it “will not be guided by criminal law standards, and will not resort to rules of
criminal procedure in order to assess the admissibility or inadmissibility of the
[disputed recordings] as evidence in this arbitration”, but “will endeavour to comply
with all facets of Swiss procedural public policy”.'®

In the Adamu case (as well as the Fusimalohi case), most of the evidence used
was derived from the reporting of undercover journalists from the Sunday Times,
who had secretly recorded the Appellant. The key question was whether this type of
illegally obtained evidence could be admissible. Importantly, the Panel concluded
that “the mere circumstance that some evidence has been illegally obtained does not
necessarily preclude an international arbitral tribunal sitting in Switzerland to admit
it into the proceedings and to take it into account for its award”.'”® Furthermore, the
Panel stressed that the then applicable Article 96 para 1 FDC excluded only “ev-
identiary process proofs obtained as a result of, or connected with, acts of physical
or psychological violence, brutality or any other forms of inhuman or degrading
treatment”. '’ Additionally, it determined that “the facts of this case do not allow to
conclude that the taking of the Recordings violated human dignity”, as “the
Appellant was not subject to any threat or violence, his meetings with the jour-
nalists were freely agreed upon and were comfortably held in hotel lobbies, and his
video images do not show him in any degrading situation”.'® Finally, the Adamu

101 See CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 61 and CAS
2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, paras 16-64.

102 gee CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 64.
103 Ibid., para 65.

104 Thid., para 66.

105 Ibid., para 68.

196 1bid., para 75.

197 1bid., para 91.

198 Thid.
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award discussed whether the evidence was compatible with the protection of the
Appellant’s personality rights under Article 28 of the Swiss Civil Code.'”® In this
regard, the Panel held that “the case falls on the evaluation whether there is an
“overriding private or public interest” that might justify the use of the Recordings as
evidence in these proceedings”.''® On the one hand, the Panel recognized that Dr
Adamu retained, despite the prior publication of a press article in the Sunday Times,
a “concrete interest to impede the full disclosure of his conversations with the
journalists and, to that end, to block the use of the Recordings as evidence in this
proceedings”."'! Yet, on the other hand, it acknowledged that Dr Adamu’s interest
was contradicted by “the interest of FIFA and of other private and public stake-
holders in disclosing the full content of the Recordings and in using them for
disciplinary purposes”.''? In particular, it recognized that:

— There certainly exists a general public interest in the exposure of illegal or unethical
conduct, such as corruption or other forms of dishonesty in relation to the awarding of the
organization of a renowned sporting event;

— There certainly is a private interest of FIFA to verify the accuracy and veracity of the
information included in the Sunday Times article and, if necessary, to restore the truth and
its image, given that the article described the whole FIFA organization as prone to cor-
ruption and questioned the impartiality and transparency of the bidding process for the
organization of the World Cup;

— FIFA, like any other private association, has also a vested interest in identifying and
sanctioning any wrongdoing among its officials and its members so as to dissuade similar
conducts in the future;

— There is also a private interest of all the national football associations which were or will
be candidates to host the FIFA World Cup in being fully informed and possibly reassured
about the efficacy, transparency and correctness of the bidding process;

— Given the amount of public money notoriously spent by governments and public
organisations to support the bids presented by their football federations and the well-
known impact of the FIFA World Cup on a country’s economy, there clearly is a public
interest of each government pledging to support a bid (as well as of its taxpayers) to know
whether the awarding of the FIFA World Cup is conditioned or altered by corrupt practices
of FIFA officials;

— Finally, there is an interest of the general public, and especially of the football fans and of

the peoples of the unsuccessful candidate countries, in being comforted about the fact that

the FIFA 2018 and 2022 World Cups were awarded in a fair, impartial and objective
113

manner.

The Panel concluded that it had “no difficulty in finding that the balance of
interests definitely tilts in favour of the disclosure and utilization as evidence in
these proceedings of the evidentiary material collected by the Sunday Times”, as

199 1bid., paras 94-107.
10 Thid., para 98.

U1 1hid., para 100.

2 1bid., para 101.

13 1bid., para 101.
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“the infringement of the Appellant’s personality rights is justified by overriding
public and private interest”.''*

In part, the Panel’s approach was later codified in Article 46 FCE, which pro-
vides that “[p]roof that has been obtained by means or ways involving violations of
human dignity or that obviously does not serve to establish relevant facts shall be
rejected. ” Yet, this did not end debates on the admissibility of evidence, as illus-
trated by the Texeira case, in which the Panel had to decide whether Article 46 FCE
precludes the admissibility of testimonies submitted during a criminal trial, espe-
cially when those testifying are no longer available for a cross-examination by the
Appellant. The arbitrators argued that “according to CAS practice, a panel is not
prevented from considering transcripts of examination of witnesses in a criminal
proceeding abroad, even if the individuals concerned are not witnesses in the CAS
proceedings”.!'> The Appellant also challenged the use of a specific note, which he
claimed was obtained illegally by the Brazilian authorities. Nevertheless, the Panel
stressed that even if it were to accept that the note was illicit evidence, “a decision
by an arbitral tribunal regarding the admissibility or non-admissibility of illicit
evidence must be the result of a balancing of various juridical interests”.''®
Furthermore, due to “the difficulty in adducing evidence in the [matter] and the
interest in discerning the truth and the fact that the document at stake was admitted
as evidence at the Trial, the Panel [found] that the [note] at stake [...] [would] be
considered as admissible in the [proceedings]”.117

In the cases in which the admissibility of evidence was raised, the CAS panels
have systematically shown leniency in the name of effectiveness and the need to
take into account the limited powers of the SGBs. In practice, this means that the
Ethics Committee will be able to rely in its decisions on almost any type of
evidence, as long as it is not collected in manner that violates human dignity. This
strengthens the role and influence of media investigations as potential sources of
evidence for FIFA investigations.

3.4 The CAS’s Interpretation of the Substantive Provisions
of the FCE

This section is dedicated to the way in which the CAS has interpreted and applied
the substantial provisions of the FCE. Starting with the general duties of FIFA

14 1bid., para 102. See as well CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8
March 2012, para 58.

15 CAS 2019/A/6665 Ricardo Terra Teixeira v. FIFA, Award of 14 September 2021, para 92.
Referring to CAS 2010/A/2266N. & V. v. UEFA, Award of 5 May 2011 and CAS 2016/A/4501
Joseph S. Blatter v. FIFA, Award of 5 December 2016.

116 CAS 2019/A/6665 Ricardo Terra Teixeira v. FIFA, Award of 14 September 2021, para 95.
117 .
Ibid.
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officials and their duty of loyalty, before turning to the approach of CAS to gifts,
corruption or bribery, conflicts of interest, and misappropriation of funds.

3.4.1 The CAS and the General Duties of FIFA Officials

The first section is dedicated to how the CAS approaches Articles 13''® and 15"
FCE, which define respectively general duties and a duty of loyalty and apply to all
those subjected to the FCE. These provisions are discussed together because they
often are considered jointly by the CAS and the Ethics Committee and constitute
relatively wide catch-all provisions. In prior editions of the FCE, functionally
equivalent provisions were already included, such as Article 3 and Article 9(1) FCE
2009.

The Conformity of Article 3 FCE 2009 with the Nulla Poena Sine Lege
Principle

A fundamental question which was raised in the Chung case was whether Article 3
FCE 2009 ran contrary to the nulla poena sine lege principle due to the relatively
general and vague nature of this provision.'?* However, the Panel stressed “that a
rule that is broadly drawn, such as Article 3 FCE (2009 edition), does not neces-
sarily lack sufficient legal basis because of that characteristic” and that “the fact that
Article 3 FCE (2009 edition) is capable of catching a multitude of acts as unethical
or lacking credibility and integrity does not mean that it lacks sufficient legal

118 Article 13 provides:

1. Persons bound by this Code shall be aware of the importance of their duties and concomitant
obligations and responsibilities. In particular, persons bound by this Code shall fulfil and exercise
their duties and responsibilities diligently, especially with regard to finance-related matters.

2. Persons bound by this Code shall respect FIFA’s regulatory framework to the extent
applicable to them.

3. Persons bound by this Code shall appreciate the impact their conduct may have on FIFA’s
reputation, and shall therefore behave in a dignified and ethical manner and act with complete
credibility and integrity at all times.

4. Persons bound by this Code must refrain from any activity or behaviour or any attempted
activity or behaviour that might give rise to the appearance or suspicion of improper conduct as
described in the sections that follow.

5.Violation of this article shall be sanctioned with an appropriate fine of at least CHF 10,000 as
well as a ban on taking part in any football-related activity for a maximum of two years.

19 Article 15 provides:

1. Persons bound by this Code shall have a fiduciary duty to FIFA, the confederations,
associations, leagues and clubs.

2. Violation of this article shall be sanctioned with an appropriate fine of at least CHF 10,000 as
well as a ban on taking part in any football-related activity for a maximum of two years.

120 CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 148.
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basis”."*! Furthermore, regarding the predictability of the provisions, the arbitrators
considered it “unnecessary and impractical for the FCE to list all acts that would fall
under the offense described in Article 3, para 2 FCE (2009 edition), as an official, in
reading the rule, could clearly make the distinction between what is an ethical
attitude and what is not, what is acting with complete credibility and integrity and
what is not”."*? The Panel also held that the “inherent vagueness of concepts such
as ethics and integrity does not preclude them to be used by sports legislators as a
basis to impose disciplinary sanctions on officials that do not conform their beha-
viour to those standards”.'** In support of this statement, it invoked the established
case law of the SFT regarding the fact that sporting disciplinary sanctions are to
conform with civil law standards and not criminal law ones, the former being “often
inherently vague and reveal[ing] their full meaning on the basis of judicial appli-
cation”.'** Ultimately, the Panel concluded that “it is legitimate and even desirable
that sports federation include in their ethical codes a general rule residually for-
bidding any unethical conduct of officials in order to cover all unacceptable situ-
ations that would not be caught by more specific provisions”.'*

This is a crucial finding as it condones the use by FIFA of a provision whose
scope is potentially extremely large in order to police football’s officials (and
others).

What Type of Behaviour Has Been Recognized by the CAS as a Breach of
the General Duties or Duty of Loyalty of a FIFA Official?

The first type of situations that have been considered to fall within the scope of
Article 3 and 9 FCE 2009 (read in conjunction with each other) relates to the failure
of officials to report an unethical offer to FIFA, as illustrated by the Adamu and
Fusimalohi cases.'*° In the former case, the Panel stressed that “officials must fully
and immediately report to FIFA, if an inappropriate approach is made and/or if they
are considering to accept an arrangement, which might raise any question of
appropriateness, objectively speaking”.'?” In the latter, which involved the same
undercover journalistic operation, the Panel also relied on Article 3 and 9 FCE
2009.'*® The Appellant’s claim that he was not aware of the appropriate standards
of conduct due to the absence of clear ethical guidelines from FIFA was also
rejected as he could have reached out to FIFA to check whether the job offer and his

121 1hid., para 151.

122 1bid., para 152.

123 Tbid., para 153.

124 Tbid.

125 Ibid., para 154.

126 CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, paras 104—113.
127 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 144.

128 CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, paras 104—113.
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official duties were compatible.129 In both cases, the CAS Panels concluded that the
officials failed to comply with Article 3 and 9 FCE 2009, yet the legal analysis
applied remained rather vague and unstructured.

In the Chung case, a former FIFA ExCo member and vice-president who was
informally involved in Korea’s bid to host the 2022 FIFA World Cup sent a letter to
many of his fellow FIFA ExCo members informing them about the plan of Korea’s
2022 bid to create a Global Football Fund (GFF) in order to finance football
development projects, while hinting at the fact that the confederations and the FIFA
ExCo members would have a say in the distribution of funds. The Panel held that by
sending such a letter “the Appellant engaged in conduct that reached the standard of
unethical conduct, lacking complete credibility and integrity in violation of Article
3, para 2 FCE (2009 edition)”."** Moreover, “the Appellant was in an exposed,
prominent and sensitive position and thus he knew, or should have known, that
sending communications related to KOBID’s bid in a selective fashion, with pre-
viously undivulged features of the GFF contained therein, tailored to each recipient
to earn a vote, and without the approval or knowledge of KOBID, would face high
scrutiny and could fall foul of Article 3, para 2 FCE (2009 edition)”."*! Ultimately,
the problem was not “his attempt to convince his fellow Executive Committee
members to vote for KOBID’s bid, but rather the way in which he attempted to
convince them, which he knew or, as any reasonable person, should have known
was inappropriate under Article 3, para 2 FCE (2009 edition)”.'*> However, unlike
the FIFA bodies, the CAS refused to consider that letters sent later on by Chung to
Blatter in order to complain about the proceedings constituted a violation of Article
13 FCE 2012."** While it recognized “that it is impermissible for a party under
investigation or in a legal proceeding to interfere therewith by, for instance,
attempting to influence a member of the investigatory or adjudicatory body through
external means, and that such an act would indeed violate Article 13, para 3 FCE
(2012 edition)”,"** the Panel was not convinced that this was the intention of the
Appellant when sending his letters to Blatter.

Finally, the CAS also applied Article 13 FCE 2012 in the Mayne-Nicholls case.
In particular, the Panel held that the Appellant should have known “that attempting
to solicit any form of private advantage from a person whom he encountered during
the course of his official role as Chair of the Bid Evaluation Group—and whom he
knew to be affiliated to the official bid committee of a particular bidding nation—
would be likely to imperil his credibility and integrity.”'*> Hence, it “constituted a
serious and inexcusable breach of the Appellant’s ethical obligations under Article

129 1bid., para 111.

139 CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 169.
31 1hid., para 171.

132 Ibid., para 172.

133 Ibid., para 182-188.

134 1bid., para 186.

135 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 207.
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13 of the FCE 2012”."*° Regarding Mayne-Nicholls’ duty of loyalty under Article
15 FCE 2012, the Panel concluded that “the Appellant’s conduct in soliciting (and
thereafter pursuing) the provision of private benefits for his close family members
from an individual and organisation affiliated with the Qatar Bid Committee was
incompatible with his fiduciary duty to FIFA”."*” In doing so, “the Appellant
sought to advance his own personal interests in a manner that was plainly incon-
sistent with FIFA’s interests and failed to demonstrate the unqualified loyalty
required by Article 15”."*® In this regard, the Panel considers it irrelevant whether
there was a quid pro quo. Finding, instead, that “it is sufficient for FIFA to show
that the Appellant took improper advantage of his position as Chairman of the Bid
Evaluation Group and engaged in behaviour that was contrary to his duty to pro-
mote and protect FIFA’s legitimate interests without regard to his own personal
interests”.'*

As these examples showcase, Article 3 and 9 FCE 2009 and Article 13 and 15
FCE 2012 were used to tackle very different types of situations. In all cases studied,
these were the only provisions under which the FIFA officials were sanctioned,
emphasizing the fall-back nature of these rules. In fact, the CAS panels in Blatter
and Platini emphasized that these articles do not come into play when more specific
provisions capture the factual circumstances triggering the violations of the FCE."*"

When Are Officials Performing Their Duties?

As provided under Article 3 FCE 2009, to be contrary to the FCE, ethical breaches
committed by officials must occur while performing their duties.

In the Fusilamohi case, the Appellant challenged that he was “performing his
duties” when meeting with the journalists, who were offering him a job against
insider information and support for a (fictitious) bid to organize the World Cup. The
Panel responded by holding that “an official is “performing his duties” whenever
he/she is involved in something (a conversation, an activity, etc.) that is related to or
connected with his position(s) in football.”'*! In other words, “the intent of articles
9 para 1 and 3 para 2 of the FCE should not be interpreted the way the appellant
submits, that a violation may occur only during official meetings, because if that
were to be so, then the rule would specifically state that officials perform their duties

136 Ibid.
137 bid., para 203.
138 Ibid.
139 1bid., para 204.

140 For Articles 3 and 9 FCE (edition 2009), see CAS 2016/A/4501 Joseph S. Blatter v. FIFA,
Award of 5 December 2016, paras 304-306. For Article 13 and 15 FCE (edition 2012), see TAS
2016/A/4474 Michel Platini c. FIFA, paras 321-341 and CAS 2017/A/5003 Jéréme Valcke v.
FIFA, Award of 27 July 2018, paras 195-202.

141 CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 108 and CAS
2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 179.
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only during official meetings”.'** In Chung, the arbitrators clarified that “it is
obvious that the phrase refers to his duties as an “official”.”'** In particular, they
held that Chung “engaged in activity related to or connected with his positions in
football because he sent the GFF Letters to fellow Executive Committee members
involved in the bidding process for the 2022 FIFA World Cup bid, wrote about that
very same bidding process on FIFA letterhead, and signed as a vice-president of
FIFA”."** Moreover, even “if the Appellant had presented himself in the letter as a
mere private supporter of the Korean bid, the content of the letter alone would
qualify it as related to or connected to his positions in football.”'**Overall, it is clear
that the CAS refuted a formalistic and narrow reading of this criterion in the context
of the implementation of Article 3 FCE 2009.

3.4.2 The CAS and the Policing of Football’s Gift Economy Under
Article 20 FCE

Gifts have long been studied as a means of exchanging resources and creating social
ties and reciprocal obligations within human society. The proliferation of practices
of gift-giving and -receiving in football is well documented,'*® it is also the reason
why the practice of receiving and offering gifts has been strictly regulated by FIFA
since the first edition of the FCE.'*” In the current edition of the FCE, this issue is
dealt with in Article 20."** Accordingly, the CAS has also had to deal with a

142 CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 108.

143 CAS 2017/A/5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 178.

144 Ibid., para 179.

143 Tbid.

146 The episode of the expensive watches offered by FIFA in the context of the 2014 World Cup in
Brazil is probably the most famous, see Rebecca R. Ruiz, FIFA, Recovering 48 Luxury Watches,
Seeks to Cast Off Links to Giveaway, New York Times, 26 November 2015, https://www.nytimes.
com/2015/11/27/sports/soccer/fifa-watches-parmigiani-fleurier.html. Accessed 1 July 2022.

147 Article 6 FCE 2004 provided: “Gifts, particularly gifts in kind and any other benefits, may be
accepted only if they are of token value in accordance with the relevant local and cultural customs.
Any gifts or benefits that are not of token value shall be submitted to the presiding body for
approval. Any gifts not approved shall be handed over to and retained by the relevant organisation.
In the absence of a presiding body, the body of which the individual in question is a member shall
adjudicate. It is forbidden to accept any gifts of money. Persons bound by this Code shall not be
accompanied to official events by family members or any other persons at the expense of FIFA, the
Associations or any other organisation, unless the relevant organisation has approved such an
arrangement in advance.”

148 Article 20 provides:

1. Persons bound by this Code may only offer or accept gifts or other benefits to and from
persons within or outside FIFA, or in conjunction with intermediaries or related parties as defined
in this Code, where such gifts or benefits:

(a) have symbolic or trivial value;

(b) are not offered or accepted as a way of influencing persons bound by this Code to execute
or omit an act that is related to their official activities or falls within their discretion;
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number of cases involving the acceptance or offering by football officials of undue
gifts.'* In reviewing these cases, it is sensible to distinguish between situations in
which FIFA officials accept gifts and those in which they offer them.

The CAS and the Acceptance of Gifts by Officials

The Platini case is the first, and probably most famous, case to have reached the
CAS concerning the interpretation of Article 20 FCE. This case, which at the time
of writing is still at the centre of public attention,"*” involved primarily Platini’s
receipt of a CHF 2,000,000 payment from FIFA. The main substantial question
raised by the case was whether this payment was an undue gift or, as alleged by
Platini, was grounded in a valid oral contract between FIFA (represented by its
President Joseph Blatter) and himself. The Panel considered that Platini failed to
prove the existence of this oral agreement and therefore the legitimate basis of the
gift.15 ! Furthermore, the Panel also had to decide whether Platini had violated
Article 20 FCE by benefitting, for the period from 1998 to mid-2002, from the
coverage of the FIFA retirement plan for former members of the FIFA ExCo. In this
regard, Platini claimed that a benefit that was not yet effectively received, could not

(c) are not offered or accepted in contravention of the duties of persons bound by this Code;

(d) do not create any undue pecuniary or other advantage; and

(e) do not create a conflict of interest.

Any gifts or other benefits not meeting all of these criteria are prohibited.

2. If in doubt, gifts or other benefits shall not be accepted, given, offered, promised, received,
requested or solicited. In all cases, persons bound by this Code shall not accept, give, offer,
promise, receive, request or solicit from anyone within or outside FIFA, or in conjunction with
intermediaries or related parties as defined in this Code, cash in any amount or form. If declining
the gift or benefit would offend the giver on the grounds of cultural norms, persons bound by this
Code may accept the gift or benefit on behalf of their respective organisation and shall report it and
hand it over, where applicable, immediately thereafter to the competent body.

3. Violation of this article shall be sanctioned with an appropriate fine of at least CHF 10,000 as
well as a ban on taking part in any football-related activity for a maximum of two years. Any
amount unduly received shall be included in the calculation of the fine. In addition to the fine, the
gift or benefit unduly received should be returned, if applicable. In serious cases and/or in the case
of repetition, a ban on taking part in any football-related activity may be pronounced for a
maximum of five years.

149 TAS 2016/A/4474 Michel Platini c. FIFA, paras 233-284; CAS 2017/A/5006 Harold
Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 189; CAS 2016/A/4501 Joseph S. Blatter v.
FIFA, Award of 5 December 2016, paras 285-287; CAS 2017/A/5003 Jérome Valcke v. FIFA,
Award of 27 July 2018, para 242; CAS 2019/A/6326 Chabour Goc Alei v. FIFA, Award of 16
July 2020, paras 181-195.

150 John Revill, Blatter and Platini face Swiss corruption trial, Reuters, 8 June 2022, https://www.
reuters.com/lifestyle/sports/blatter-platini-face-swiss-corruption-trial-2022-06-07/.  Accessed 1
July 2022.

51 TAS 2016/A/4474 Michel Platini c. FIFA, paras 233-284.
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constitute an undue benefit, but just a future possibility of benefit.'>> The Panel
considered that Platini was undoubtedly not a member of the ExCo at the time and
could, therefore, not benefit from this retirement scheme.'>® Furthermore, the fact
that the benefit had not yet materialized was deemed irrelevant, as he received an
equally illegal “undue expectation”.'>* Even if this advantage was granted by
Blatter acting as FIFA’s President, he overstepped his powers of representation in
doing so by disregarding the internal regulations of FIFA and the core purpose of
the association.'> Moreover, Platini was fully aware of the applicable rules and,
therefore, could not claim to have acted in good faith.'%® Finally, the fact that FIFA
employees had condoned this extension would not affect this conclusion, as both
Blatter and Platini were at the apex of FIFA’s hierarchy, and employees could not
have been expected to oppose Blatter’s decisions in light of his management
style."” The Platini case is important as it establishes that gifts don’t need to have
materialized yet to fall under Article 20 FCE’s prohibition, and that a gift received
from the FIFA President is undue when it does not conform to FIFA’s regulations
and fundamental purpose.

The other case that involved a potential receipt of a gift by a FIFA official was
the Mayne-Nicholls appeal. In that instance, however, the CAS Panel rejected
FIFA’s view that Article 10 FCE 2009 was applicable as Mayne-Nicholls had
requested an advantage but did not receive it.'”® The arbitrators stressed in par-
ticular that “there is an important difference between inviting a person to provide a
gift/benefit and actually receiving such a gift/benefit”.'>” In other words, “there is a
qualitative distinction between accepting a benefit (which entails actual provision
and receipt of the benefit) and merely requesting a benefit (which entails a desire to
receive a benefit—and an attempt to procure it—but no actual receipt)”.'®”
Furthermore, “there is nothing in the language of ArticlelO of the FCE 2009 or
Article 20(1) of the FCE 2012 to suggest that the legislator intended the word
“accepts” to include both the actual receipt of a benefit and a mere request for a
benefit without any actual corresponding receipt”.'®" Otherwise, FIFA’s claim
“would have the paradoxical consequence that a person who requested a benefit
would be deemed to have “accepted” the benefit even in circumstances where (i) the
request is emphatically rejected by the addressee; and/or (ii) it would be physically
impossible for the addressee to provide the benefit requested (for example, because
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7 Tbid.
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the request relates to a physical object that does not exist)”.'®> While it might be
arguable that this behaviour could qualify as an attempt under Article 20 read in
conjunction with Article 5(2) of the FCE 2012, such attempts were in any event not
sanctioned under the 2009 version of the FCE.'®

The CAS and the Offering of Gifts by Officials

Football officials are not only in a position to receive that might affect their inde-
pendence or be aimed at obtaining their favours; they may also have power and
access that enable them to distribute gifts and favours, potentially to shore up their
standing inside the political system of football. The other side of the Platini case is
the Blatter case. In the latter, Blatter was accused of having unlawfully awarded the
already discussed benefits to Platini in contradiction with Article 20 FCE.
Accordingly, the findings of the CAS award mirror those of the Platini case.
Concerning Platini’s integration into the retirement scheme of the ExCo, the Panel
concluded that the “credit awarded [under FIFA’s ExCo retirement scheme] to Mr.
Platini therefore certainly amounted to a gift as he was not entitled to such
credit”.'® In this regard, while “Mr. Blatter had single-signing authority at the
time”, he was also “subject to the rules and the rules are clear in stating that the
retirement scheme was only for FIFA Executive Committee members”.'®> In other
words, “Mr. Blatter’s single-signing authority is no justification to act contrary to
the rules set up by the FIFA Executive Committee”.'®® Hence, the Panel concluded
that Blatter had “unlawfully awarded contributions to Mr. Platini under FIFA’s
ExCo retirement scheme and that this amounted to an undue gift”.'®’” Similarly, the
Panel also came to the conclusion that FIFA’s payment of CHF 2 million to Platini
amounted to an undue gift from Blatter. Indeed, despite believing Blatter when he
claimed “that he thought it was a debt that needed to be paid”, the CAS Panel
concluded that since “there was no obligation for FIFA to pay this amount to Mr.
Platini, [...] the payment cannot be denominated otherwise than a gift, regardless of
why Mr. Blatter considered he had a debt to Mr. Platini.”'®® Additionally, the Panel
concluded that such undue gifts were also covered by Article 11 FCE 2006 and
Article 10 FCE 2009 and that both provisions also extended to gifts between FIFA
officials despite the reference in their wording to third parties.'® The latter

162 Thid., para 192.

163 1bid., paras 193-194.

164 CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 216.
165 Thid., para 217.
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168 1bid., para 268.

169 Ibid., para 285-287.
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interpretation was an essential interpretive conclusion in allowing for gifts between
FIFA officials to fall within the scope of the FCE.

The Valcke case is another prominent case in which the application of Article 20
FCE 2012 was discussed in the context of offering gifts. The Panel had to deal with a
situation in which the former Secretary General of FIFA was accused of offering to
sell, at a discounted price, the Caribbean media rights for the 2018 and 2022 FIFA
World Cups to the Caribbean Football Union (CFU), headed by the notorious former
FIFA executive Jack Warner, likely in order to secure Warner’s support in upcoming
FIFA elections. The key legal question raised by the case was “whether the [Valcke]
with [his] email to Mr. Warner actually “offered” or “attempted to offer” the CFU an
undue benefit or only “expressed his intent” to take the matter to the Marketing and
TV Board Committee”.!”® Ultimately, CFU did not obtain the TV rights in question,
which were sold to another company. Yet, the Panel was convinced that Valcke’s
email “constituted an offer of an undue benefit”.!”" In coming to this conclusion, it
highlighted the context of the approaching FIFA election, Valcke’s willingness to
“let politics play a role in deciding to whom to sell media rights” and his under-
standing that “his position as FIFA Secretary General was dependent on Mr. Blatter
retaining the FIFA presidency”.'”* Furthermore, the Panel emphasized the content of
the email, which made an explicit reference to a gift, and found it irrelevant that
Valcke purportedly “did so merely to “silence” Mr. Warner from being “pushy” and
pressuring FIFA”, or that he “neither intended to nor did take the offer to the FIFA
Marketing and TV Board Committee meeting”.”3 Indeed, for the Panel “this does
not change the fact that the Appellant promised Mr. Warner a gift in the email, being
well aware of his obvious influence—as Secretary General and former Director of
Marketing and TV—on the FIFA Marketing and TV Board Committee”.'”*

These decisions illustrate the CAS’s willingness to accept the application of the
FCE’s provision on the offering of gifts when such gifts are offered by FIFA
officials to other FIFA officials. Furthermore, as exemplified by the Valcke decision,
this provision extends to offers that have not ultimately materialized. In short, any
offer of a gift, which cannot be justified on the basis of a legitimate contract or FIFA
procedure, falls within the scope of this provision.

3.4.3 The CAS and the Policing of Bribery and Corruption
under the FCE

In addition to the gift culture discussed in the previous section, the widespread
culture of bribery and corruption of football officials is widely seen as a

170 CAS 2017/A/5003 Jéréme Valcke v. FIFA, Award of 27 July 2018, para 242.
7! Ibid., para 244.

172 1pid.

173 1bid.

174 Tbid.
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fundamental issue for international football. Journalists have worked hard to
unmask those who are receiving bribes in return of commercial opportunities or
other favours, be it in the context of bidding processes for the organization of the
World Cup or the allocation of broadcasting rights (or other commercial rights).
Since football became a global business with considerable amounts of economic
interests involved, the decisions of FIFA officials have also a much greater financial
clout and, therefore, attract much more attention from those wanting to benefit
economically or reputationally from them. Hence, it is not surprising to see CAS
awards dealing with the implementation of the FCE considering the application of
the provision dedicated to bribery and corruption. This section covers the CAS’s
implementation of the different generations of the provisions of the FCE dedicated
to bribery and/or corruption.

The CAS and the Enforcement of Article 11 FCE 2009: The Adamu and
Fusimalohi Cases

The first time the CAS had to deal with allegations of bribery was in the Adamu and
Fusimalohi cases. In doing so, it was assessing FIFA’s implementation of Article 11
FCE 2009.'”> The CAS panels discussed, first, whether a gift or advantage was
offered, promised or sent to an official. They then identified whether the official was
incited to breach a duty or behave dishonestly for the benefit of a third party. In a
third step, the panels ascertained if the official had refused the gift/advantage.

The Offering, Promising or Sending of a Gift or Advantage to an Official

The panels in the Adamu and Fusimalohi cases refined the definition of an
advantage/gift under Article 11 FCE 2009. They stressed that “the type or form of
the advantage is of no relevance; it can be money or any other benefit, even not
economically quantifiable (for instance, a career advancement)”.176 In Fusimalohi,
the Panel stressed that Article 11 FCE 2009 “does not require that a gift or other

175 Article 11 FCE 2009 provides:

1. Officials may not accept bribes; in other words, any gifts or other advantages that are offered,
promised or sent to them to incite breach of duty or dishonest conduct for the benefit of a third
party shall be refused.

2. Officials are forbidden from bribing third parties or from urging or inciting others to do so in
order to gain an advantage for themselves or third parties.

176 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 118. See as well,
CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 75 and CAS
2019/A/6665 Ricardo Terra Teixeira v. FIFA, Award of 14 September 2021, para 107.
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advantage is actually agreed upon or received by the official”.'”” Furthermore, in
Adamu the arbitrators held that “the advantage can well be for a third person or for
an organization indicated by or close to the official”.'”® In his challenge to the FIFA
decision, Dr Adamu claimed that “he was trying to direct resources towards his
country for the benefit of Nigerian football”.!”® In response, the Panel emphasized
that “an official is not prevented from working for the good of football in his
country but he must do so in a virtuous and transparent manner”."® In this regard,
the private support by the alleged consortium of American companies to the
Appellant’s “pet project” cannot be compared to “transparent commitments” based
on public pledges to raise and donate multi-million dollar funding for football and
social development in less developed countries.'® In a more recent award, the
Guzman case, the CAS dealt with a similar line of defence by another football
official who claimed to have used the funds received to develop football in the
Dominican Republic and not for his own profit.'®* The Panel rejected this claim
because the evidence did not show any documented financial link between the
funds received and the funds allegedly expended to develop football in the
Dominican Republic, nor was there any concrete description or evidence provided
of the existence of the alleged project funded.'®?

The Fusimalohi case involved a different situation, as the incriminated FIFA
official was not offered a sum in cash money but instead a position in a fictitious
company, which was well paid and clearly conditional on the Appellant engaging in
lobbying activities with his fellow FIFA ExCo members in favour of the United
States bid.'®* In this regard, the Panel did not believe the Appellant’s claim that this
was a legitimate job interview and insisted that “the Appellant realized that he was
offered some significant money in exchange for an improper and shady lobbying
activity” and that the “attitude of the Appellant [...] clearly establishe[d] that his
collaboration with the alleged lobbyists was linked to the personal profit he could

make” 185

77 CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 74.
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The Incitement to Breach a Duty or Behave Dishonestly for the Benefit of a
Third Party

The second step of the assessment of the breach of Article 11 FCE 2009 “relates to
the purpose for which the advantage is offered and focuses on the offeror’s intent,
not the offeree’s.”'®® The former “must aim at inciting football officials to breach
their duties or to engage in dishonest conduct which would—if it eventually occurs
—benefit a third party”.'®” Additionally, “the offeror is not necessarily the bene-
ficiary of the offence and [...] there is no need for an actual breach of duty or
dishonest conduct to occur, as it is enough for the offeror to “incite” (i.e. to
encourage, foment, instigate or provoke) such behaviour.”'®® However, “the official
must realize that the offer of an advantage is linked to some breach of duty or
dishonest conduct that the offeror requires from him”.'®

In Adamu, the Panel considered that “the evidence clearly show[ed] that the offer
made by the journalists was to incite the Appellant to breach his duty or to act
dishonestly for the benefit of a third party”, as they “expressly mentioned the link
between the provision of the funding and the way the Appellant was required to
vote”.'”” The Appellant’s understanding that he was being incited to behave dis-
honestly for the benefit of a third party (the fake American companies) was further
supported by a number of statements he made and actions he took."”! Similarly, in
Fusimalohi, the Panel considered that the evidence clearly pointed to the fact that
the reporter was inciting the FIFA official to breach his duty or to act dishonestly for
the benefit of a third party.'® In particular, the arbitrators noted that the journalist
had insisted in numerous instances on “the link between the advantage offered and
the way the Appellant was required to act”.'”® The Panel also concluded that the
Appellant understood the intention and purpose of the offer made, as he repeatedly
showed a willingness to start working on his assignment and provided advice to the
journalists on how to influence his fellow members of the FIFA ExCo.'** In the
transcripts of his exchanges with the reporter, he also showed an awareness of the

186 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 123 and CAS
2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 84.
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unethical nature of his actions by insisting on the confidential nature of the infor-
mation he was communicating and by expressly recognizing that the activities of
the journalist were not to be disclosed and if revealed would lead to problems with
FIFA.'”

The Obligation to Refuse an Improper Offer

The third constitutive element of bribery under Article 11 para 1 FCE 2009 entails
“the obligation for an official who receives an improper offer to positively refuse
such offer upon its making rather than to merely omit to act upon it”.'?
Consequently, “an official cannot escape liability by remaining inactive or silent in
response to an attempt to corrupt him”.'”” This is because “if no obligation were
provided to actively refuse an improper offer, bribery could only be found once the
bribe was actually accepted and collected, which would be most of the times
impossible to prove for a private association with no investigative powers com-
parable to those of a state authority”.'”® In addition, “there cannot be any ambiguity
or uncertainty on the part of officials in refusing any improper offer”.'*’ In par-
ticular, CAS panels have stressed that “officials as highly ranked as the Appellant
[Adamu was a FIFA ExCo member and Fusimalohi had been from 2002 to 2007]
must under any circumstance appear as completely honest and beyond any suspi-
cion”.?® Otherwise, “there would be serious doubts in the mind of the football
stakeholders and of the public at large as to the rectitude and integrity of football
organizations as a whole”, as the “public distrust would rapidly extend to the
general perception of the authenticity of the sporting results and would destroy the
essence of the sport”.”’" Hence, it “is of crucial importance that top football officials

195 Tbid.

196 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 128 and CAS
2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 89.
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199 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 129 and CAS
2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 90.
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201 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 129. Similarly,
CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 90 [‘In the
absence of such flawless, impeccable and transparent behaviour by top football officials, the public
at large and football stakeholders will seriously doubt the rectitude and integrity of football
organizations as a whole. This public distrust may eventually extend to the authenticity of sporting
results and can destroy the essence of the sport.’].
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should not only be honest, but should evidently and undoubtedly be seen to be
honest.”?? Accordingly, “the required standard of behaviour for top football offi-
cials is very high, as nothing is to be done which creates even a suspicion that the
exercise of their duties (and voting to award the World Cup is possibly one of their
most important duties) could be influenced by an improper interference”.>*?
Instead, “their conduct both on and off the field, must be impeccable”.zo4 Hence,
CAS Panels dealing with situations in which gifts were offered to incite a breach of
duty by a high-ranking FIFA official must determine “whether he was so obvious
and unambiguous in rejecting the offered bribe that the offeror (as well as any
bystander) would necessarily conclude that the attempted corruption failed”.”*> In
the Adamu case, the arbitrators highlighted the Appellant’s ambiguity in his reply to
the journalists and his lack of convincing explanation for not leaving a meeting with
them and/or clearly refusing their offers to bribe him.””° Similarly, in the
Fusimalohi case, they stressed that the official had shown willingness to take the
(fake) job offered and eagerness to start working on influencing the decision of the
FIFA ExCo.”” The Appellant argued that he had declined the offer in a separate
phone call, whose transcript was not part of the evidence submitted before the
Panel. Yet, the arbitrators considered this argument irrelevant because “even if he
had in fact rejected the offer at that stage, it would have been too late” as such an
“obviously dishonest, shady and illegal offer” should have been rejected “on the
spot”. 2%

These two awards operate as important precedent for bribery cases, specifically
with regard to their endorsement of a very wide definition of the concept of gift or
advantage. Nevertheless, the relevant FCE provision was changed quite substan-
tially in 2012 and in 2018, and, as a result, the CAS’s approach to it as well, which
can be illustrated by a brief review of the Texeira case.

202 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 130 and CAS
2011/A72425 Ahongalu Fusimalohi v. FIFA, Award of 8§ March 2012, para 91.
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205 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 131. Similarly,
CAS 2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8§ March 2012, para 92 [‘Therefore,
the question is whether the Appellant’s conduct was such that it was unambiguously a rejection of
the offered bribe and that the offeror (as well as any bystander) would imply and conclude that the
attempted corruption failed’].
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The Application of Article 27 FCE: The Texeira Case

In the Texeira case, the Panel established an equivalence between Article 27
FCE*" and prior provisions of the FCE aimed at combatting bribery.”'’ Yet, the
structure of the analysis conducted by the Texeira Panel is quite different from the
one applied in the Adamu and Fusimalohi cases, as it focused on determining the
following three constitutive elements of the violation:

e Whether Texeira had accepted, given, offered, promised, received, requested or
solicited an advantage;

e Whether the advantage received was personal or undue;

e Whether there was a quid pro quo or ratio of equivalence between the undue
advantage and the specific action by the official obtaining it.

Regarding the first element, the Panel relied on (abundant) evidence stemming
mainly from testimonies of witnesses delivered during the Jury Trial in the United
States District Court of the Eastern District of New York against a number of FIFA
officials, and concluded that Texeira had received considerable sums of money in
the context of the sale of the broadcasting rights for the CONMEBOL Copa
Libertadores,*"" for tha' CONMEBOL Copa America,”'* and for the CBF Copa do
Brasil.>'? In this regard, one of the noticeable findings of the Panel, beyond the
admissibility of evidence obtained at a public trial, was that “the fact that the
amount of USD 1 million was eventually paid to another person on the Appellant’s
behalf is not relevant to determine whether or not an offence based on Article 27 of
the FCE occurred”.?'* Instead, as the Appellant “did not argue nor brought forward

209 Article 27 FCE provides:

1. Persons bound by this Code shall not accept, give, offer, promise, receive, request or solicit
any personal or undue pecuniary or other advantage in order to obtain or retain business or any
other improper advantage to or from anyone within or outside FIFA. Such acts are prohibited
regardless of whether carried out directly or indirectly through, or in conjunction with, third
parties. In particular, persons bound by this Code shall not accept, give, offer, promise, receive,
request or solicit any personal or undue pecuniary or other advantage for the execution or omission
of an act that is related to their official activities and is contrary to their duties or falls within their
discretion.

2. Persons bound by this Code shall refrain from any activity or behaviour that might give rise
to the appearance or suspicion of a breach of this article.

3. Violation of this article shall be sanctioned with an appropriate fine of at least CHF 100,000
as well as a ban on taking part in any football-related activity for a minimum of five years. Any
amount unduly received shall be included in the calculation of the fine. The sanction shall be
increased accordingly where the person holds a high position in football, as well as in relation to
the relevance and amount of the advantage received.

219 CAS 2019/A/6665 Ricardo Terra Teixeira v. FIFA, Award of 14 September 2021, para 69.
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212 1bid., paras 117-131.
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any legal or contractual basis for the above-mentioned payments, and offers and
promises of payments”,*'> they were deemed undue by the arbitrators.

The remaining fundamental question was whether these payments could be
qualified as a quid pro quo. In this regard, the Panel outlined four cumulative

requirements that needed to be met:>'¢

1. the payment involves an act which is related to official activities of the recipient
or offeree;

2. the act of the official is contrary to his duties as official or based on illegitimate
motives or flawed conduct on his part;

3. the undue advantage must be given in exchange for the execution or omission of
the act; and

4. the undue advantage must be given in order to obtain or retain business or any
other improper advantage.

On the first point, the Panel noted simply that in his capacity as President of the
CBF and member of the CONMEBOL Executive Committee, the Appellant was
responsible for signing most of the broadcasting contracts connected to the three
competitions involved.?!” Therefore, these acts were related to his official activi-
ties.”'® Regarding the second condition, the Panel “notes that it is widely recog-
nised that in cases where payments are accepted by an official without a legitimate
reason, no further proof is required with regards to the occurrence of an improper
influence on the decision-shaping and making: any kind of reward renders the
relevant advantage unlawful or improper”.®' In the absence of any evidence of an
underlying legitimate ground for these payments, “the Appellant’s acts must be
considered as being based on illegitimate motives and therefore contrary to his
duties”.**° Turning to the third condition, the Panel emphasized the total absence of
evidence “as to the existence of a clear and proper legal or contractual basis for the
relevant payments”, which it deemed “odd when one considers the extraordinarily
high amounts of the payments and promises at stake”.”?' Furthermore, it noted that
witnesses “consistently testified under oath that the payments made or offered to the
Appellant were bribes in exchange of his support for the signature and/or renewal of
specific broadcasting contracts”,*** and concluded that this condition was also
fulfilled. Finally, on the last requirement, the Panel held “that “any other advantage”
must be interpreted in broad sense, thus including any sort of betterment or

215 Tbid., para 148.
216 1bid., para 149.
217 Ibid., para 150.
218 Tbid.
219 Ibid., para 151.
220 Ihid.
22! 1bid., para 152.
222 Ibid.
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advancement of economic, legal or personal, material or non-material nature”.”?* In
the concrete situation of the Texeira case, the arbitrators held that the signature or
renewal of broadcasting rights contracts constituted such an advantage and, as it
was granted in return of the illegitimate payments to the Appellant, constituted an
improper advantage.224 Hence, the Panel concluded that there was a “clear con-
nection” between the undue advantages received by the Appellant and his provision
of an improper advantage to the various media rights companies.”*

It is noticeable that the quite fundamental changes to the text of Article 27 FCE
compared to Article 11 FCE 2009 have considerably affected the structure of the legal
analysis conducted by the CAS Panel, with a greater emphasis being placed on
demonstrating the quid pro quo nature of the advantage received by the official. Yet,
overall, the CAS continues to interpret the provision rather broadly, and has even
introduced a presumption that a payment accepted by an official without any legiti-
mate reason constitutes an “improper influence on the decision-shaping and making”.

3.4.4 The CAS and Conflicts of Interests under the FCE

The outlawing of conflicts of interest is also a central plank in dealing with the bad
governance of FIFA. It involves situations which are less clear cut, in which, for
example, there is no obvious gift that is provided to an official or qguid pro quo in
return. Instead, the structural position of the officials involved is such that it is
potentially impairing their capacity to be disinterested (or be perceived as disin-
terested) in taking a particular decision. In other words, an official is in such a
position that he or she is unlikely to have the best interest of FIFA (or any other
football organisation) in mind when acting on its behalf. These situations of con-
flicts of interest are currently regulated in Article 19 FCE.**°

223 1bid., para 153.
224 Ibid.
225 Tbid., para 154.

226 Article 19 FCE provides:

1. Persons bound by this Code shall not perform their duties (in particular, preparing or
participating in the taking of a decision) in situations in which an existing or potential conflict of
interest might affect such performance.

A conflict of interest arises if a person bound by this Code has, or appears to have, secondary
interests that could influence his ability to perform his duties with integrity in an independent and
purposeful manner. Secondary interests include, but are not limited to, gaining any possible
advantage for the persons bound by this Code themselves or related parties as defined in this Code.

2. Before being elected, appointed or employed, persons bound by this Code shall disclose any
relations and interests that could lead to situations of conflicts of interest in the context of their
prospective activities.

3. Persons bound by this Code shall not perform their duties (in particular preparing, or
participating in, the taking of a decision) in situations in which there is a danger that a conflict of
interest might affect such performance. Any such conflict shall be immediately disclosed and
notified to the organisation for which the person bound by this Code performs his duties.
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Conflicts of Interest and the Blatter/Platini Saga

The question whether a FIFA official violated the FCE provision on conflicts of
interests reached the CAS for the first time in the Platini and Blatter cases. In so far
as Blatter was concerned, FIFA argued first that there was a conflict of interest
“because the payment was made during his election campaign for the presidency of
FIFA in 2011”.2%7 Yet, the Panel considered that such a conflict of interest “would
constitute an offence of bribery, which charge was explicitly dismissed by the FIFA
Ethics Committee and the FIFA Appeal Committee and was not challenged by
FIFA”.%*® Moreover, FIFA also advanced that “Mr. Blatter put himself in a situ-
ation of conflict of interest by not informing the members of the FIFA Finance
Committee of the payment [to Platini], before and after the financial statements
were approved”.”” On this point, the CAS Panel endorsed FIFA’s argument and
held that by failing to inform the Committee, “Mr. Blatter created a conflict of
interest between himself and FIFA as an organisation because he approved a
payment on behalf of FIFA without any contractual basis”.>*°

In Platini’s case, FIFA had sanctioned him on the basis of Article 19 FCE
because he signed a pledge supporting Blatter’s re-election on 6 May 2011 without
disclosing the payment, as well as due to his failure to disclose the payment during
a meeting of FIFA’s Finance Committee on 2 March 2011.%*! Regarding the for-
mer, the Panel held that the payment received did put him in a situation of conflict
of interest when pledging, on behalf of UEFA, support for Blatter’s reflection, as he
had a personal interest in Blatter’s reconduction.>*? However, the Panel considered
that this conflict of interest was vis-a-vis UEFA and, therefore, fell outside of the
scope of application of Article 19 FCE as Platini was not fulfilling FIFA duties
when signing the pledge.””” Nevertheless, the Panel did consider that Platini’s
failure to disclose the FIFA payment during the meeting of the Finance Committee
constituted a conflict of interest.”>* Indeed, the Panel noted that a payment to a
member of the FIFA ExCo of CHF 2 million without a legitimate basis is an
“important and extraordinary fact”, which is a sign of a very problematic man-
agement of FIFA’s finances, with a negative impact on its financial results for

4. Violation of this article shall be sanctioned with an appropriate fine of at least CHF 10,000 as
well as a ban on taking part in any football-related activity for a maximum of two years. In serious
cases and/or in the case of repetition, a ban on taking part in any football-related activity may be
pronounced for a maximum of five years.
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2010.% 1t stressed that a diligent member of the Committee would have raised
questions about this payment if informed about its existence, and wouldn’t have
signed off on an annual report including such a payment.**® Hence, the Panel
considered it “obvious” that Platini could not act with integrity, independence and
determination as a member of the Finance Committee, as he had a personal interest
in hiding the existence of the payment he had received in order for the accounts to
be adopted without further discussion.**’

The two awards can be read as vindicating the existence of a duty for FIFA
officials to disclose any potential elements that might influence their decisions when
conducting FIFA business.

The Valcke Case

In the Valcke case, the CAS Panel reviewed the application by the FIFA disci-
plinary bodies of article 19 FCE to three different issues.

First, Valcke was accused of being a party in a scheme aimed at reselling FIFA
World Cup tickets, for which he received a considerable amount of money. In this
regard, the arbitrators pointed out that they ought to assess:*>®

(1) whether the Appellant had or appeared to have any private or personal interests in JB [a
company with a pre-existing agreement to sell FIFA tickets]’s resale of FIFA World
Cup tickets, which includes the gaining any possible advantages for himself or
acquaintances, and

(ii) whether those interests detracted him from the ability to perform his duties with integrity in
an independent and purposeful manner.

The Panel first determined whether Valcke’s business partner in this venture
could be considered an acquaintance.”®” In this regard, it referred to the Oxford
Dictionary definition of acquaintance to conclude that the fact that Valcke and his
business partner Mr. Alon “knew each other for some time [...], interacted on a
first-name basis, made personal references in their communications, and used pri-
vate email accounts to communicate” was to be considered as clearly surpassing the
“threshold of an acquaintance”.®** The Panel was also convinced that Mr. Alon
gained “an advantage at the hands of the Appellant by profiting from the resale of
the FIFA World Cup Tickets, which the Appellant authorized in violation of the JB
Agreement”.**! It stressed that FIFA had “never explicitly nor implicitly granted JB
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the right to resell tickets on a stand-alone basis™*** and “that there [was] no evi-
dence to support that FIFA knew that JB would be reselling the tickets on a
stand-alone basis and that this was the true purpose behind the JB Agreement”.**?
Instead, “notwithstanding the clear prohibition to resell tickets on a stand-alone
basis in the JB Agreement, the Appellant authorized Mr. Alon and JB to do s0”. 2
Hence, the arbitrators concluded that Valcke “helped Mr. Alon and JB gain an
advantage and thus had private and personal interests involved in the matter within
the meaning of Article 19, para 2 FCE”.**°

Furthermore, the Panel held that Valcke “also gained a personal advantage by
accepting from JB a 50 percent kickback on the profit that JB would make on the
tickets from the 12 games of the 2014 FIFA World Cup as reallocated by the
Appellant”.*® This led the arbitrators to the conclusions that “the Appellant did not
act in FIFA’s interests in dealing with Mr. Alon subsequent to the signing of the JB
Agreement and before its restructuring, where [...] he gave an advantage to Mr.
Alon by authorizing JB to resell tickets on a stand-alone basis in contravention of
the JB Agreement and unilaterally extending the terms and ticket inventory size of
that agreement, and gave himself at the same time such an advantage by accepting a
50 percent kickback on sales of tickets awarded to JB”, this was deemed to amount
to “a massive conflict of interest and, thus, very seriously violated Article 19, para
2”.2*7 Interestingly, the Panel also stressed that it “consider[ed] it irrelevant whether
others at FIFA were aware and/or participated in the Appellant’s ethical miscon-
duct”, as it could not “exonerate the Appellant from his responsibilities”.**® As the
second highest FIFA official and the chief executive of FIFA’s administration, he
“must be held responsible and accountable when involved in an unethical act,
irrespective of whether others may have had knowledge thereof or participated
therein”.**’ In any event, “[a]wareness and/or participation by others would have
simply inculpated those other FIFA officials but not exculpated the Appellant”.?°
Additionally, the Panel held that Valcke’s failure to disclose his personal interests
in the resale of FIFA World Cup tickets violated Articles 19(1) and (3) FCE as well.

The Panel also confirmed FIFA’s conclusion that Valcke had breached Article 19
FCE with regard to his son’s involvement in a commercial deal between FIFA and a
company called EON. In particular, it held that “the Appellant had a private and
personal interest in the EON-FIFA transaction, as his son sought to and did obtain a
material benefit (in the form of compensation) which directly resulted from FIFA
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signing a services agreement with EON and making a down payment pursuant to
that agreement of $709,000 USD to EON”.**! Indeed, “[bly involving himself in
the transaction, the Appellant detracted from his ability to perform his duties with
integrity in an independent and purposeful manner”.>>* Furthermore, “[e]ven if one
were to assume that the Appellant did not actually have private or personal interests
in the FIFA-EON transaction, at minimum he appeared [...] to have such inter-
ests”,>>* and such an appearance of conflict would suffice to constitute a violation of
Article 19(2) FCE. The Panel stressed that as Secretary General, Valcke “had the
duty under Article 19, para 2 FCE to refrain from personally involving himself, or
appearing to involve himself, in the FIFA-EON commercial affair given his son’s
involvement therein”.>>* Instead, he “influenced, or appeared to influence, the
transaction”*>> by participating in the initial meeting with EON. In fact, “[i]t would
be naive to believe that Mr. Sebastian Valcke’s involvement in the deal was not
linked to his father being the Secretary General of the international federation EON
wished to conduct business with”.>® Accordingly, the Panel confirmed FIFA’s
assessment and concluded that the Appellant violated Article 19(1) and (3) FCE by
failing to disclose the conflict of interest and continuing to perform his duties in the
face of said conflict.

The Valcke award provides examples of relatively trivial instances of
self-interest and nepotism which constitute obvious conflicts of interest. It is
remarkable that such banal conflicts could flourish for a while at the highest
administrative levels of FIFA without attracting any suspicions.

The Mayne-Nicholls Case

The final CAS award that deals with the application of Article 19 FCE concerns the
former FIFA official Mayne-Nicholls, who was at the time the Chairman of the Bid
Evaluation Group for the 2022 World Cup.”” In the aftermath of a visit of the
Group to Qatar to evaluate the country’s bid to host the 2022 World Cup,
Mayne-Nicholls reached out to a member of the Qatari Bid Committee to request
(relatively minor) favours for the benefit of some of his family members. In this
case, the Panel conducted a much shorter assessment than in the Valcke case. It first
stressed that “it was essential for the Appellant to maintain a position of scrupulous
independence and impartiality throughout the entire period when the Bid

251 1bid., para 223.

252 1bid., para 224.

233 Tbid., para 225.

254 Ibid., para 226.

253 Ibid.

256 Tbid.

257 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, paras 199-200.



Football’s Bad Governance in the Dock: The Court of Arbitration for Sport ... 47
Evaluation Group was conducting its appraisal of the various World Cup bids”.>>®
The Panel then emphasized that “the Appellant had a clear obligation to ensure that
he did not engage in any conduct that could lead an impartial observer to conclude
that there was a real possibility that his execution of those responsibilities could
potentially be influenced by a desire to obtain a particular private benefit or
advantage”.”®” Instead, by initiating contact with a member of the Qatari Bid
Committee and by requesting that he “provide specific benefits to three specifically
identified members of the Appellant’s close family”,**® Mayne-Nicholls “created a
significant conflict between his duty to conduct a neutral and objective evaluation of
Qatar’s World Cup bid and his personal interest in securing a desired benefit for his
son, nephew and brother-in-law”.2' Finally, “the Appellant thereafter did nothing
to dispel the appearance of an irreconcilable conflict of interest” and “continued to
pursue the requested benefits over a period of several weeks, during which time the
Bid Evaluation Report for Qatar was being finalised by the Bid Evaluation
Group”.”°? Hence, the Panel concluded that Mayne-Nicholls violated Article 19(2)
FCE by “failing to avoid a situation that could lead to a conflict of interest”, Article
19(3) FCE by “continuing to perform his duties as Chairman of the Bid Evaluation
Group despite the existence of that serious and ongoing conflict of interest”, and
Article 19(4) FCE by “failing to immediately report the existence of the conflict of
interest once it had arisen”.>%®

The Mayne-Nicholls case concerns a typical situation, the evaluation of a bid for
the organization of the FIFA World Cup, in which FIFA administrators have faced
allegations of conflicts of interest (or bribery) in the past. Those involved in the
process of evaluation of bids to organize mega-sporting events are always exposed
to external pressure and influence, but also at risk of being tempted to use the
personal connections they make in this context for private purposes (be they
commercial or not). This award stresses the responsibility of officials to resist
engaging in any type of (undisclosed) private arrangements with individuals and
organizations involved in a bidding process, even for minor benefits/favours.

3.4.5 The CAS and the Misappropriation of Funds

The governance of football is increasingly synonymous with the management of
considerable financial flows. FIFA itself disposes of comfortable revenues, of which
it redistributes an important share to its member associations through a variety of
development funds. These financial resources are evidently at risk of being diverted

258 Ibid., para 199.
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260 1bid.
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by officials for their own benefit, which is the type of situation that Article 28
FCE*** is meant to tackle. This provision was introduced in the FCE in 2019 and
was discussed at the CAS for the first time in the recent Goc Alei case.”®® The case
concerned the misuse by the former President of the South Sudan Football
Association (SSFA) of the funds received by the SSFA through FIFA’s Financial
Assistance Programme (FAP) and GOAL Programme. The Appellant was shown to
have used a variety of strategies to appropriate the funds for his own benefit.® In
particular, he had ordered bank transfers to external bank accounts, without being
able to provide documents or explanations to justify these transfers. In this regard,
the Panel stressed that “the accounts do not necessarily have to be owned or linked
to him”.?%” The SSFA also withdrew parts of the funds through a company owned
by him, which applied extremely unfavourable exchange rates,”*® and made
numerous payments to entities and persons connected to him without the approval
of the SSFA Executive Committee.”®” Furthermore, the Appellant also benefitted
from unspecified loans, which were not approved by SSFA Executive
Committee.”’® Finally, the GOAL Project funded by FIFA was “devised to direct
payments from the SSFA to a private company which the Appellant owned in
partnership with his brother”.?’" The wealth of evidence presented by FIFA to the
CAS Panel and the absence of “corroborative evidence” supporting the denegation
of the Appellant led the Panel to conclude to the violation of Article 28 FCE 2018.

This award contributes to reinforcing the capacity of FIFA to sanction the misuse
of its funds throughout the football pyramid. In practice, it endorses an obligation of
diligent management of FIFA funds for officials of national associations.

264 Article 28 FCE provides:

1. Persons bound by this Code shall not misappropriate or misuse funds of FIFA, the con-
federations, associations, leagues or clubs, whether directly or indirectly through, or in conjunction
with, third parties.

2. Persons bound by this Code shall refrain from any activity or behaviour that might give rise
to the appearance or suspicion of a breach of this article.

3. Violation of this article shall be sanctioned with an appropriate fine of at least CHF 100,000
as well as a ban on taking part in any football-related activity for a minimum of five years. The
amount of misappropriated funds shall be included in the calculation of the fine. The sanction shall
be increased accordingly where the person holds a high position in football, as well as in relation to
the relevance and amount of the funds concerned or of the advantage received.
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3.5 The CAS and the Determination of Sanctions Under
the FCE

The final dimension of the CAS jurisprudence on the FCE deserving of close
scrutiny concerns the determination of sanctions under the FCE. The most potent
sanction that FIFA (and consequently the CAS) can impose onto individuals in
breach of the FCE is a football ban. Such a sanction can be portrayed as the
functional equivalent of a prison sentence in criminal law, as its aim is to exclude an
individual from the social space of organized football. While it does not entail a
physical isolation in a specific institution, it implies that the individual will be
excluded from engaging (professionally or not) in football-related activities affili-
ated to FIFA and its members. Determining the length of such a ban has, thus,
considerable effects on the individuals involved and their personal and professional
well-being. Accordingly, the CAS has in its jurisprudence on FCE cases started to
develop specific arguments in order to determine when a ban is proportionate or
not. In particular, the CAS has had to determine what level of scrutiny it would
exercise over these sanctions, the aggravating and mitigating circumstances that
ought to be taken into account in assessing the proportionality of these sanctions,
and the length of the bans and amounts of the fine to be imposed.

3.5.1 Discretion of CAS Panels to Review the Sanctions Imposed
by FIFA

The first preliminary issue to be decided by CAS panels was related to the extent of
the scrutiny exercised by the CAS over the sanctions issued by FIFA bodies on the
basis of the FCE. In this regard, the CAS panel in the Blatter case referred to the
constant jurisprudence of CAS recognizing “a limited discretion for CAS panels to
review sanctions imposed by disciplinary bodies of federations when such panels
make similar findings as in the decision appealed against”.>’* Accordingly, it
considered that the CAS should exercise this discretion only “when the sanction is
evidently and grossly disproportionate to the offence”.?’* In practice, this means
that a CAS Panel must check whether FIFA bodies “took into account all relevant
circumstances”, and if they did, it shall “demonstrate a certain degree of deference

to the decision- making bodies of FIFA in imposing an appropriate sanction”.””*

272 CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 313.

273 1bid., citing CAS 2009/A/1817 WADA & FIFA v. CFA, C. Marques et al. and CAS 2009/A/
1844 FIFA v. CFA & E. Eranosian, Award of 26 October 2010, para 174. For a similar view, see
CAS 2017/A/5003 70 Jérome Valcke v. FIFA, Award of 27 July 2018, para 274, CAS 2017/A/
5086 Mong Joon Chung v. FIFA, Award of 9 February 2018, para 206 and CAS 2019/A/6665
Ricardo Terra Teixeira v. FIFA, para 157.

274 CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 314.
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This view, however, is not universally shared. For example, in the Platini case,
the CAS Panel acknowledged the existence of the CAS jurisprudence restricting the
review of sanctions to instances in which they are evidently and grossly dispro-
portionate, but at the same time stressed that other awards recognized that CAS
Panels can review de novo not only the facts and the law, but also determine
independently the sanction.?”> In Nyantakyi, the Panel insisted that a “self-imposed
restriction” of CAS’s power to review de novo the sanction imposed would
“contradict the clear language of Article 57 of the CAS Code and arguably weaken
the curative power of CAS decisions in regard to any procedural inadequacies”.*’®

In sum, the CAS panels seem to reject both a systematic interventionism as well
as an absolute deference to FIFA. In practice, as we will see, it is not unusual for
CAS panels to engage in a detailed review of the proportionality of the sanctions
imposed.

3.5.2 How the CAS Assesses the Proportionality of the Sanction

In assessing whether sanctions are proportionate, CAS arbitrators have mostly
looked at the existence of aggravating and mitigating circumstances, thus devel-
oping an interesting case law identifying specific types of situations corresponding
to each of these.

The CAS and Aggravating Circumstances

The Nature of the Wrongful Behaviour

In the Adamu and Fusimalohi cases, both CAS Panels stressed that certain kinds of
behaviour such as match-fixing, money-laundering, kickbacks, extortion, bribery
are a “growing concern in many major sports” and that the “conduct of economic
and business affairs related to sporting events requires the observance of certain
“rules of the game” for the related activities to proceed in an orderly fashion”.?””
The Panel considered, therefore, “essential for sporting regulators to demonstrate no
tolerance against all kinds of corruption and to impose sanctions sufficient to serve

as an effective deterrent to people who might otherwise be tempted, because of their

5 TAS 2016/A/4474 Michel Platini c. FIFA, para 357, referring to CAS 2013/A/3256
Fenerbahge Sport Kuliibii v. UEFA, Award of 11 April 2014, para 573.

276 CAS 2018/A/6072 Kwesi Nyantakyi v. FIFA, Award of 9 April 2020, para 56.

277 CAS 2011/A/2426 Amos Adamu v. FIFA, Award of 24 February 2012, para 152 and CAS
2011/A/2425 Ahongalu Fusimalohi v. FIFA, Award of 8 March 2012, para 117.
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greed, to consider adopting improper conducts for their personal or political
gain”.278 Hence in both cases, the Panel concluded that the sanctions imposed were
not disproportionate, but “might even be deemed a relatively mild sanction given
the seriousness of the offence”.?”®

This focus on the nature and the intensity of the violation is also present in the
more recent Texeira award, where the arbitrators emphasized “the extraordinarily
high amounts of the bribes at stake”**" to confirm the lifelong ban of the Appellant,
as well as in the Manilal Fernando case in which the arbitrators stated that “a
finding of bribery presumptively attracts the maximum sanction”, as “if one is

involved in bribery then one may expect to exile from the sport”.®!

The Enhanced Responsibility of High-ranking Officials

The CAS has also regularly emphasized the heightened responsibility of
high-ranked FIFA officials. This has been a recurring theme of CAS panels since
the first awards dealing with the FCE.*** For example, in the Adamu case, the
arbitrators stressed that the Appellant’s “behaviour is particularly reprehensible
given his position as a member of the FIFA Executive Committee, the President of
the West African Football Union, and even the Chairman of the CAF Ethics
Committee”.”®® Especially, because in this capacity, he “could not ignore the
unethical and unlawful nature of the journalists’ approach”.*** Moreover, “he had a
special responsibility to comply with ethical standards and to serve as a role model,
both at Confederation and at FIFA level”.?®> In the Blatter case, the Panel under-
lined that “Mr. Blatter as FIFA President was the top person in the world of
football” and, therefore, that the “standard of ethical conduct required under the

278 Tbid.
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FCE should be and should be seen to be applied to the FIFA President as rigorously
as if not more [sic] rigorously than that applied to anyone else bound by the
FCE”.?®® In other words, the FIFA President bears a “special responsibility”, which
“must be taken into account when the FIFA President himself violates the FCE”.**’
Similarly, in the Platini case, the Panel considered it an aggravating factor that the
Appellant had occupied a very high rank at FIFA and UEFA and that he, therefore,
had an enhanced duty to respect the internal rules of both organisations.?®®
Likewise, in the Mayne-Nicholls case, the Panel pointed out that the Appellant
“held one of the most significant positions in the FIFA hierarchy” and, therefore,
“was responsible for carrying out important and sensitive functions on behalf of
FIFA”.** Consequently, “any failure by the Appellant to comply with the ethical
standards contained in the FCE was likely to have a significant adverse impact on
FIFA’s reputation, standing and interests”.**"

In sum, FIFA top officials have a “responsibility to serve as role model”.*! If
they fail to abide by this responsibility, such failure constitutes an aggravating
circumstance to be taken into account in the determination of the sanction.

The Repeated Nature of the Wrongful Behaviour

Another type of situation which ought to lead to a harsher sanction in the eyes of
CAS panels is that of a recidivist or repeat offender. For example, in
Mayne-Nicholls the Panel stressed that the violations “were not committed on a
one-off or inadvertent basis”.**” Instead, Mayne-Nicholls “deliberately pursued a
course of conduct over several weeks without regard to his important ethical
obligations under the FCE”.?*® Furthermore, he “persisted in his attempts to secure
private benefits from Aspire [the Qatari training centre] and only ceased doing so
when Mr. Bleicher [his contact inside the Qatari bidding team] asked to defer
further discussion of the Appellant’s requests until a later date in order to avoid
“incorrect interpretations”.>>* The Panel in the Makudi case also singled out a
previous warning by the FIFA Investigatory Chambers as an aggravating
circumstance.”””

286 CAS 2016/A/4501 Joseph S. Blatter v. FIFA, Award of 5 December 2016, para 316.
287 1
Ibid.

%8 TAS 2016/A/4474 Michel Platini c. FIFA, para 359 [‘En revanche, la Formation considére
comme facteurs aggravants le fait que M. Platini a exercé des fonctions tres élevées tant a la FIFA
qu’a PUEFA et qu’il avait donc un devoir accru de respecter les régles internes de ces
organisations.’].

289 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 213.
290 .
Ibid.
291 CAS 2019/A/6665 Ricardo Terra Teixeira v. FIFA, para 158.
292 CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 213.
293 Tbid.
294 Tbid.
295 CAS 2018/A/5769 Worawi Makudi v. FIFA, Award of 11 February 2019, para 146.



Football’s Bad Governance in the Dock: The Court of Arbitration for Sport ... 53

The Context of the Wrongful Behaviour

CAS panels have also considered the context of the violation committed as an
aggravating circumstance. Arbitrators have, for example, stressed the importance of
the FIFA World Cup and held that “the highest standards of behaviour must be
demanded of all the people involved, in particular of members of the FIFA
Executive Committee, whose role includes deciding the place and dates of the final
competition of FIFA”.??® This was so in particular because “the allegation related to
the manipulation of the voting process regarding the FIFA World Cup selection
tarnished the reputation of the entire FIFA organization”.?*’ Analogously, in the
Mayne-Nicholls case, the Panel stressed that the Appellant “made improper requests
to obtain a private benefit at a particularly sensitive stage of the World Cup bidding
process”.*® In Chung, the Panel noted the “sensitive situation”*’ in which the
Appellant was both a member of the body selecting the 2022 FIFA World Cup host
and the honorary president of an association bidding for that same World Cup.

The Damage Caused to FIFA

Finally, Panels have also taken into account the intensity of the harm caused to
FIFA in the evaluation of the proportionality of the sanction. The gravity of the
violations increases when they “were liable to cause severe harm to FIFA and had
the potential to jeopardise the fairness, transparency and probity of the entire World
Cup bidding process”,** or when they are deemed to damage the image of the
FIFA World Cup and of the sport of football in general.*”!

In conclusion, the case law of the CAS on the implementation of the FCE
demarcates a set of circumstances amounting to aggravating factors. The examples
discussed here are certainly not an exclusive or definitive list. Instead, CAS panels

seem to regularly discover such circumstances on case-by-case basis.

CAS Jurisprudence and Mitigating Circumstances

The Prior Record of the Official and His Reputation

The first, recurrent, circumstance that is invoked as a mitigating factor in favour of
the accused is their own record as football officials. Paradigmatically, in the Platini
case the Panel emphasized as mitigating circumstances that Platini had no prior
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antecedents and had rendered considerable services to FIFA along the years.’"?
Analogically, in the Mayne-Nicholls case, the Panel considered that the Appellant
“had a long and distinguished career in the sport of football” and that he “con-
tributed significantly to the development and promotion of the sport around the
world”, stressing that it was “the first occasion during the course of that career that
here [sic] the Appellant has been convicted of any ethical violation”.*** In the
Guzman case, the Panel took into account “that the Appellant has a 20-year tra-
jectory, showing interest and actions to improve football in his Country”.***
Beyond the service of an official to the football community, the CAS Panel in
Chung also considered the Appellant’s “high standing in his national commu-
nity”*> as a mitigating factor.

Nevertheless, as highlighted by the Adamu and Valcke case, the severity of the
misconducts might outweigh any consideration of commendable services to foot-
ball delivered by the FIFA official and a clean record is not a trump card to obtain a

reduction of the sanction issued by the Ethics Committee.*®
Confession and Contrition

The second type of mitigating circumstances concerns the repentance shown by the
accused and his public acknowledgment of the wrongdoing.>*” However, such a
mitigating circumstance is not fulfilled when the individual, such as in the Adamu
case, expresses “regrets for the bad publicity and damage caused to FIFA’s image
by the coverage of his meeting with the journalists”, but “constantly denied any
wrongdoing, let alone the violation of any provision of the FCE”.**® In Nyantakyi,
the Panel considered that the Appellant’s admission of guilt came too late in the
day, as the “late admission, made at the last moment possible, saved little by the
way of time and costs in this case, other than by reducing the length of the hearing
and the time spent by the Panel in drafting the Award, based on the fact that the sole
remaining issue to be decided was the Proportionality Issue”.>*” The Panel
emphasized in particular that the Appellant had “had ample opportunity to admit the
offences and accept responsibility for his actions” and instead “created an elaborate

302 TAS 2016/A/4474 Michel Platini c. FIFA, para 358 [‘Comme I’a retenu la Décision entreprise,
en I’espece, les circonstances atténuantes sont le fait que M. Platini n’avait aucun antécédant, qu’il
avait rendu des services considérables a la FIFA, a ’'UEFA et au football durant de nombreuses
années [...]°].
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story involving his email account being hacked denying his interest in the company
which was to act as agent in the proposed scheme and claiming that the money
which he did receive in the form of a bribe was intended instead as repayment of
travel expenses”.”'” Hence, contrition must not only be real, it must also be timely.

Contrariwise, the Panel of the Mayne-Nicholls case considered that the
“Appellant [felt] sincere remorse for his serious errors of professional judgement”,
because he “acknowledged that he had made a major mistake by communicating
with Mr. Bleicher in the way that he did” and “expressed genuine contrition and

. . . 311
regret in respect of his actions”.

Cooperation with FIFA and the CAS

Another mitigating factor recognized by CAS panels concerns the good faith
cooperation of the accused with the FIFA bodies and the CAS. Thus, the arbitrators
in the Platini case acknowledged that he cooperated during the procedure by
spontaneously producing evidence and witnesses, as well as by providing detailed
explanations.®'? Analogically, in the Mayne-Nicholls case, the Panel was “satisfied
that the Appellant has provided an honest account of events since the inception of
the Ethics Committee’s investigation and has cooperated in a prompt and proper
manner throughout the investigation and subsequent disciplinary proceedings”.>"
In Makudi, the Panel stressed that the Appellant had “collaborated and corre-
sponded with the Investigatory Chamber in a timely fashion” and “generally timely
complied with [...] short time limits”.>'* Contrariwise, in Goc Alei the CAS held
that the Appellant’s claim of having cooperated is “undermined by the cavalier
attitude of the Appellant during the previous and the present proceeding, notably, as
to the latter, that he never received his visas in time due to his own fault and that his
assistance at the hearing was nugatory”.*'>

The overall aim of this focus on collaboration is anew to incentivize parties to
engage in good faith with FIFA’s investigation, and as such it is an embodiment of
the specificity of disciplinary procedures in the sporting context, given that this
criterion veers away from criminal law’s recognition of the fundamental right of the
accused to stay silent.

The Lack of Administrative Diligence of FIFA

The last mitigating factor highlighted in the CAS jurisprudence concerns the dili-
gence of FIFA bodies in conducting the investigatory and adjudicatory proceedings

310 CAS 2018/A/6072 Kwesi Nyantakyi v. FIFA, Award of 9 April 2020, para 73.

3T CAS 2017/A/5006 Harold Mayne-Nicholls v. FIFA, Award of 14 July 2017, para 214.
312 TAS 2016/A/4474 Michel Platini c. FIFA, para 358.
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315 CAS 2019/A/6326 Chabour Goc Alei v. FIFA, Award of 16 July 2020, para 250.
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that led to the sanction. In Platini, the Panel referred to the belatedness of the
investigation (which started in 2015 even though FIFA had been made aware of the
payment in 2011), as a mitigating circumstance.’'® Analogously, in the Makudi
case, the arbitrators emphasised that “the FIFA Ethics Committee itself can also not
be said to have acted expeditiously with Mr. Makudi’s case”.*'” Indeed, FIFA’s
release of the grounds for the decision of the Adjudicatory Chamber almost
10 months after it was issued was said to have put “Mr. Makudi’s delay [in pro-

viding requested information to FIFA] of 26 days in perspective”.”'®

3.5.3 The CAS and the Role of Precedents in the Evaluation
of the Proportionality of Sanctions Under the FCE

CAS Panels are often reminding that the CAS does not operate with a doctrine of
precedent or stare decisis and that “since no one case is the same as the other, a read
across from one sanction to another is not possible”.*'? Yet, in a slightly incon-
sistent argumentative step, they also regularly compare the case at hand with prior
cases in order to evaluate the proportionality of the sanction. Quite logically, with a
growing set of past decisions on the implementation of the FCE available to them,
CAS panels are increasingly tempted to engage at length in such a comparative
exercise aimed at distinguishing and analogizing between cases. In the words of the
Nyantakyi award, CAS panels are taking “note of the decisions in previous cases
which involved broadly similar circumstances, in order to aid [them] in determining
whether the sanction in the Appealed Decision is proportionate in all the
circumstances”.**"

Such a comparative exercise was used for the first time in the Mayne-Nicholls
award, where the Panel did not consider that the breaches committed by the accused
were “of the same magnitude as the ethical violations that have led to the imposition
of bans of three or four years’ duration in other recent cases concerning senior FIFA
officials” and, therefore, that the three-year ban imposed by FIFA was dispropor-
tionate.**! Similarly, in Chung the CAS considered that “the imposed sanction of a
five-year ban and CHF 50,000 is grossly and evidently disproportionate”,*** mainly
because it compared unfavourably with the precedents of the CAS.*** As the Panel
put it, the “Appellant’s acts of misconduct, while requiring some sanction, certainly
constitute as a whole a lesser offense in comparison to the infringements committed
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by Messrs. Blatter, Platini, Adamu, Fusimalohi, Diakite and Temarii and, accord-
ingly, [are] deserving of a lesser sanction than the ban ranging from two (considered
by the relevant CAS panels as “mild”) to six years imposed on them”.*** In
Nyantakyi, the CAS Panel considered it “striking that the bans in both these
above-cited cases [Adamu and Fusimalohi] are significantly shorter than the one
contained in the Appealed Decision, despite some overarching similarities”.*** The
Panel then held that this fact “len[t] considerable weight to the Appellant’s argu-
ment that the sanction in the present case is disproportionate”.**® Finally, in Goc
Alei, the arbitrators argued at length about the differences and similarities of the
case with prior decisions.*?’

3.5.4 The CAS and the Evaluation of Fines Under the FCE

Finally, the FCE also provides for the issuance of fines, which are quite evidently
relevant in the context of officials having received considerable financial benefits
from their wrongful behaviour. The appropriateness of a fine in this context has
been linked in the Valcke award to the underlying “financial motives™** of the
wrongdoer. Yet, even though the financial motives of particular violations were
undeniable, CAS panels have at times been rather reluctant to impose substantial
fines onto the accused. In the Platini case, for example, the arbitrators emphasized
the fact that Platini was economically substantially affected by the ban on
football-related activities to justify reducing his fine to (only) CHF 60,000, while he
had benefitted from an undue gift of CHF 2 million.**’

In the more recent Goc Alei case, however, the CAS Panel stated that the fine’s
purpose was “to reclaim the benefit which was obtained by the Appellant through
his behaviour and as a deterrent to other individuals against this form of miscon-
duct”. " Similarly in Nyantakyi, the CAS held that the “sanction imposed should
not only recoup the amount acquired by the Appellant through his illicit conduct,
but also set a deterrent to such conduct through inclusion of a further pecuniary
sanction”.>®! In the latter case, the Panel therefore decided to reduce the fine
because “it bears no perceptible relation to the figure of USD 65,000 which was the
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amount established on the facts to have been obtained by the Appellant through his
participation in the scheme”.>** Thus, it seems that the CAS is increasingly rec-
ognizing the need for a fine to be commensurate to the benefit received.

Finally, a CAS Panel was willing to annul a fine on the basis “that delays of the
magnitude displayed by FIFA in dealing with this sensitive case are not accept-
able”.** Especially because “FIFA’s delays caused the Appellant to have to serve a
longer suspension than was ultimately imposed”, thus it would be “unconscionable

that FIFA itself should gain any amount of money as a result of this case”.***

4 Conclusion

This chapter has discussed the growing jurisprudence of the CAS in cases related to
FIFA’s enforcement of the FCE against football officials. Since its first (publicly
available) award on the subject in 2012, the CAS has increasingly been involved in
reviewing the decisions taken by FIFA bodies in this context. CAS panels have
shown a willingness to facilitate, through a variety of fundamental interpretative
decisions, the operation of FIFA’s Ethics Committee, in particular in its investigative
functions. The approaches taken in CAS awards to the duty of cooperation of
officials, to the question of the applicable law or to evidentiary matters are all
reflective of the CAS panels’ shared inclination to facilitate the work of the Ethics
Committee. By doing so, arbitrators are going against fundamental principles of
criminal law protecting the rights of defence of the accused, which is explicitly
justified by reference to the limited capacity that FIFA would otherwise have to
police its officials. In other words, while functionally FIFA might be engaged in the
equivalent of a criminal prosecution, it does not dispose of the public authority
necessary to effectively pursue its investigations without the forced cooperation of
the accused and must, therefore, not be held to legal standards applicable in the
context of criminal processes. In fact, many of the cases discussed have come to light
thanks to the media or public prosecutions by national authorities and, ultimately,
FIFA has had to rely on the evidence gathered by them to complete its disciplinary
processes. In sum, the CAS has played an important role in anchoring FIFA’s
implementation of the FCE in a grey zone between criminal and civil process.
This chapter also reviews the emerging jurisprudence of the CAS with regard to
the interpretation of a variety of substantive provisions of the FCE. It highlights the
lack of a stable, coherent and systematic approach to similar violations, with Panels
emphasizing different tests or conditions in assessing whether different versions or
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iterations of a particular provision were violated. Nevertheless, the existing case law
will provide interesting insights on the types of behaviour that fall under the
respective provisions of the FCE. Remarkably, there are very few instances in
which CAS panels have overturned FIFA decisions concluding to the existence of a
violation. Yet, with regard to the proportionality of sanctions, CAS panels have
been more willing to review the length of bans and the amounts of the fines
imposed. More specifically, this article has shown that CAS panels have progres-
sively identified sets of mitigating and aggravating circumstances, which are
evolving on a case-by-case basis. Moreover, in recent awards, CAS panels have
increasingly based their assessment of the proportionality of a sanction on com-
parisons with previous awards rendered by the CAS.

Finally, the fast-growing caseload of the CAS involving the enforcement of the
FCE does not necessarily imply that FIFA is impartially and effectively enforcing
its ethical rules.”” In fact, it has been argued that the FCE is being weaponized for
political purposes by the current FIFA leadership.**® The FIFA Ethics Committee
still works like a black box and it is difficult to understand why certain investi-
gations are pursued and others abandoned.™’ Coupled with the doubtful inde-
pendence of the Ethics Committee, exemplified by FIFA’s recent purging of some
of its members,”® it nuances the hopes that might have been placed in FIFA being
able to rein by itself the turpitudes of football officials. Instead, it will likely take
time, fresh scandals and further institutional innovations to ensure that the Ethics
Committee becomes a true counter-power inside FIFA,**° with the capacity to
initiate and conduct independent investigations against FIFA power-holders, and
not just be the incarnation of a “Potemkin style, “good-looking corporate

34
governance™.**°
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