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Abstract This article deals with a case stemming originally from a complaint
lodged in 2015 by the Palestine Football Association (“PFA”) with FIFA regarding
six teams affiliated to the Israeli Football Association (“IFA”), which are physically
located in Israeli settlements in the Occupied Palestinian Territories (“OPT”). In
particular, the PFA claimed that a group of IFA-affiliated clubs were violating FIFA
rules by playing on the PFA’s territory. After a long and tortuous consultation
process, which included the creation of a dedicated Monitoring Committee, the
FIFA Council decided in October 2017 to maintain the status quo and declined to
sanction the IFA or the clubs. Both this decision and a related motion adopted by
the FIFA Congress were appealed by the PFA to the Court of Arbitration for Sport
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(CAS). This commentary reviews the ensuing CAS Award and concludes that it
constituted a missed opportunity as it failed to tackle the main questions at the heart
of the dispute.

Keywords FIFA - Occupied Palestinian territories - Court of Arbitration for
Sport « Human rights - Occupied territories

1 Facts and Procedure of the Case

The Palestinian Football Association (“PFA”) has been a member of FIFA since
1998. For over twenty years, it has administered football in an area recognized as a
sovereign state by a large majority of the international community, but not by
Israel.' This geopolitical situation led to the dispute between the Israel Football
Association (“IFA”) and the PFA regarding the governance of football in the West
Bank, which is at the heart of our commentary.

1.1 Framing the Problem: The Legality of Israeli Football
Activity in the Occupied Palestinian Territory

Over the past fifty years, Israel has progressively occupied a large part of the West
Bank known as the Occupied Palestinian Territory (“OPT”), where it has installed a
dense network of settlements.” Various UN resolutions,” including UN Human
Rights Council resolutions,* and an Advisory Opinion of the International Court of
Justice® have addressed this occupation and requested that Israel cease all settle-
ment activities in the OPT. To date, Israel has not complied with these requests and
continues its settlement policy.® In this context, scholars’ and civil society

! At the time of writing the commentary, the State of Palestine currently enjoys recognition from
139 States. See https://palestineun.org/about-palestine/diplomatic-relations/ Accessed 21 May
2022.

2 Azarova 2017, p. 1.

3 See for example UN General Assembly Res 72/14 (30 November 2017) and Res 3236 (XXIX)
(22 November 1974).

* See for example UN Human Rights Council Resolution 31/36 (20 April 2016).

5 See International Court of Justice, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory [2004] (Advisory Opinion) ICJ Rep 136, para 120.

© United Nations, UN Envoy Condemns Latest Israeli Settlement Expansion Plan. UN News, 12
May 2022. https://news.un.org/en/story/2022/05/1118122. Accessed 3 June 2022.

7 Azarova 2017; Farah and Abdallah 2019; Van Ho 2020.


https://palestineun.org/about-palestine/diplomatic-relations/
https://news.un.org/en/story/2022/05/1118122
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organizations (“CSOs™)® have debated the role and responsibilities of business
activities in the Israeli settlements, often coming to the conclusion that economic
activities in the OPT contribute to human rights abuses and should, therefore, be
discontinued.

This scrutiny extended to the world of football as well, with a 2016 report
released by Human Rights Watch (“HRW”) and entitled “Israel/Palestine: FIFA
Sponsoring Games on Seized Land”.” The report documented the existence of six
clubs, all of them members of IFA and geographically located in Israeli settlements
in the OPT. The HRW report claimed that, by allowing this situation, “FIFA [was]
sponsoring matches in Israeli settlements in the West Bank on land unlawfully
taken from Palestinians”'° and, therefore, contributing to human rights violations.
The report argued that the clubs provided leisure activities only for Israeli settlers
and were providing direct and indirect economic support to the settlements.
Consequently, HRW claimed that these clubs and IFA were contributing to
increasing the socio-economic attractiveness of the settlements and prolonging the
occupation.

In this context, the FIFA member associations established the FIFA Monitoring
Committee Israel-Palestine (“Monitoring Committee”) at the 65th FIFA Congress
in May 2015, in order to monitor the situation and find a solution to certain issues
between the IFA and the PFA. The main points that the Monitoring Committee had
to address were: “(i) the “Territory Obstruction Issue”, i.e. the movement of
Palestinian football players, officials and equipment within, into and out of terri-
tories defined by several United Nations resolutions as “Occupied Territories”, and
(ii) the “Israeli Clubs Issue”, i.e. the jurisdiction over five (later six) Israeli amateur
clubs located in Israeli settlements within the Occupied Territories and playing in
IFA-sanctioned championships.”!" The establishment of the Monitoring Committee
can be considered the first step taken by FIFA to attend to the problem of football
governance in the West Bank.

8 Amnesty International, Destination Occupation: Digital Tourism and Israel’s Illegal Settlements
in the Occupied Palestinian Territories, 2019, https://www.amnesty.org/en/latest/campaigns/2019/
01/destination-occupation-digital-tourism-israel-illegal-settlements/ Accessed 3 June 2022;
Amnesty International UK, Think Twice: Can companies do business with Israeli settlements in
the Occupied Palestinian Territories while respecting human rights?, 19 March 2019, https://www.
amnesty.org.uk/files/2019-03/Think%20Twice%20report.pdf?’BrINONOV X3RkzZTIROuKYC46LE
43hCPtTu = Accessed 3 June 2022.

° Human Rights Watch, Israel/Palestine: FIFA Sponsoring Games on Seized Land, 25 September
2016,  http://www.hrw.org/mews/2016/09/25/israel/palestine-fifa-sponsoring-games-seized-land.
Accessed 3 June 2022.

' Ibid.

"' CAS 2017/A/5166 & 5405 Palestine Football Association v. FIFA, Award of 9 July 2018, para. 6.


https://www.amnesty.org/en/latest/campaigns/2019/01/destination-occupation-digital-tourism-israel-illegal-settlements/
https://www.amnesty.org/en/latest/campaigns/2019/01/destination-occupation-digital-tourism-israel-illegal-settlements/
https://www.amnesty.org.uk/files/2019-03/Think%20Twice%20report.pdf?BrN9N0VX3RkzTJROuKYC46LE43hCPtTu
https://www.amnesty.org.uk/files/2019-03/Think%20Twice%20report.pdf?BrN9N0VX3RkzTJROuKYC46LE43hCPtTu
https://www.amnesty.org.uk/files/2019-03/Think%20Twice%20report.pdf?BrN9N0VX3RkzTJROuKYC46LE43hCPtTu
http://www.hrw.org/news/2016/09/25/israel/palestine-fifa-sponsoring-games-seized-land
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1.2 The 67th FIFA Congress and the PFA Motion

Although the Committee’s mandate was extended at the 66th FIFA Congress, by
2017 it was clear that no significant developments had taken place. In March 2017,
the PFA, given the limited progress made, decided to submit a motion to be voted
on at the upcoming 67th FIFA Congress (the Motion). The PFA Motion proposed
“to recognize the PFA’s entitlement to all its rights as described in Article 13 of the
FIFA Statutes”'? and “to request the FIFA Council to propose and/or adopt dis-
ciplinary measures—as described in articles 16 and/or 17 of FIFA Statutes—against
the Israeli Football Association for their responsibility with regards to the activities
of at least 6 of its clubs in the internationally recognized territory of PFA”."* The
proposal was included by FIFA on the agenda of the Congress as item 14.3.

The Monitoring Committee held two meetings prior to the 67th FIFA Congress.
At the first meeting, held on 22 March 2017, the Chair of the Committee, Mr Tokyo
Sexwale, presented his draft report and fixed a deadline for the PFA and the IFA to
send their comments. At the second meeting, held on 9 May 2017, the IFA
requested more time to review the draft, whereas the PFA provided its comments
and urged Mr Sexwale to submit the report to the FIFA Council. However, Mr
Sexwale reiterated that the report was only his draft and could still be amended.

Prior to the FIFA Congress, the FIFA Council met with Mr. Sexwale, who
indicated that “(i) the IFA and PFA had not yet reached a consensus on the draft
report, (ii) the draft report was significant because it made concrete recommenda-
tions, (iii) he was surprised to find out that the PFA [had] submitted its proposal of
10 March 2017 without informing the Monitoring Committee or the IFA but that it
was the PFA’s prerogative to do so, and (iv) he would continue to talk with both
sides before the upcoming FIFA Congress to help them reach a consensus on the
draft report.”"

During the 67th FIFA Congress in Bahrain, both parties involved intervened.
First, the PFA President, Mr Jibril Rajoub, stated that the PFA was seeking the
suspension of “all football and football-related activities run by IFA in Palestinian
internationally recognized territories”,'” indicating that “this is not a political
solution but a football one because politics should remain out of FIFA”.'® In order
to support this demand, Rajoub alluded to the importance of human rights in the
framework of football governance: “[f]ootball cannot be played without respecting
human rights. All of us have an obligation to demonstrate that human rights is not
an empty concept included in our Statutes for cosmetic reasons, but rather a solid
value for all of us and the people we represent.”!” In response, the IFA President

12 Ibid.
13 Ibid.
4 1bid., para. 13.
15 Ibid., para. 16.
16 Ibid.
17 Tbid.
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criticized the PFA’s intervention for being political and highlighted that “the
Congress of FIFA did not have the power to establish political borders.”®

Finally, in light of the pending report of the Monitoring Committee, the FIFA
President stated that it was “premature” for the FIFA Congress to take any decision
and therefore resolved to put a motion up for vote to the Congress (“the FIFA
Council Motion” or “the Motion”). The grounds for the Motion were (i) that the
decision was a Council competence, (ii) that a consolidated report of the Monitoring
Committee was not ready and (iii) that more time was needed to evaluate the
situation and make a decision. At the Congress, 73% of FIFA’s members endorsed
the Motion and voted to give time to the FIFA Council to decide on the proposal
before the end of March 2018. The PFA appealed this decision of the FIFA
Congress to CAS on 30 May 2017.

In this first appeal,'® the PFA requested CAS to declare the Congress’ decision
not to vote on PFA’s proposal as null and void, and/or to annul it and/or declare it
invalid. The PFA stated that, in light of Article 75 Swiss Civil Code, which grants
every member of an association the right to challenge an association’s decision,
they had a legitimate legal interest to act against the FIFA Congress decision. It
further claimed that the proposal not to vote constituted a substantive change of
FIFA’s Congress agenda and that the necessary procedure laid down in the FIFA
Statutes had not been respected, amounting to a violation of Article 28 FIFA
Statutes (“Ordinary Congress agenda”). The PFA also pointed to possible violations
of Articles 5, 7, and 9 of the Standing Orders of the Congress; Atrticles 2, 3, 4, 5, 8,
10, 16, 13, 14, 24, 25, 28, 34 and 35 of the FIFA Statutes; and Articles 3, 8, 10 and
14 of the FIFA Governance Regulations.

1.3 The FIFA Council Decision of October 2017

After much criticism for its delayed issuance,”” the final report of the Monitoring
Committee was communicated to the FIFA Council on 27 October 2017.>' The
Chair of the Monitoring Committee, while pointing out that it is “misplaced to
expect that FIFA, a football organization, should provide a solution where some of
the best minds have failed”, suggested three forward-looking options:

13 Ibid., para 17.
19 CAS 2017/A/5166 (“CAS 5166”).

20 Sari Bashi, Tokyo Sexwale Should Answer for Delays Blamed for More Soccer on Stolen Land
(Daily Maverick, 23 May 2017) https://www.hrw.org/news/2017/05/23/tokyo-sexwale-should-
answer-delays-blamedmore-soccer-stolen-land accessed 20 May 2022.

2! Full text of Tokyo Sexwale Chairman’s report to FIFA on Palestine-Tsrael (Medium, 28 October
2017) https://medium.com/@daoudkuttab/full-text-of-tokyo-sexwalechairmans-report-to-fifa-on-
palestine-israel-53¢27¢909a5b accessed 20 May 2022.


https://www.hrw.org/news/2017/05/23/tokyo-sexwale-should-answer-delays-blamedmore-soccer-stolen-land
https://www.hrw.org/news/2017/05/23/tokyo-sexwale-should-answer-delays-blamedmore-soccer-stolen-land
https://medium.com/@daoudkuttab/full-text-of-tokyo-sexwalechairmans-report-to-fifa-on-palestine-israel-53c27c909a5b
https://medium.com/@daoudkuttab/full-text-of-tokyo-sexwalechairmans-report-to-fifa-on-palestine-israel-53c27c909a5b
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e “Option 1: Maintenance of the current Status Quo: The status quo remains in
that the Israel Football Association continues to administer football in the ter-
ritories under discussion (the settlements). Under this option, [...] there should
be no action by FIFA until the Oslo discussions—or similar negotiations—
involving facilitated or direct talks between the parties have resolved the
Israel-Palestine conflict.

e Option 2: FIFA warns IFA—Yellow Card: In line with article 72.2 of the FIFA
Statutes, which proclaim that member associations and their clubs may not play
on the territory of another member association without the latter’s approval, the
IFA is given a warning by FIFA (yellow card) to rectify this issue by desisting
from administering football on the territories concerned within a minimum
period of six months. Failure to find a resolution within this period shall mean
that the matter will revert to the FIFA Council for final decision-making.

e Option 3: Discussions should be encouraged between the IFA and the PFA:
Continued discussions between the IFA and the PFA should be encouraged [sic]
should be based purely on football issues aimed at finding accommodation on
how to agree amongst themselves.”**

In his final remarks, Mr. Sexwale indicated that “FIFA [as a ‘citizen of the
world’] must be aware of, and sensitive to, its obligations under international law”??
and insisted that “the FIFA leadership cannot any longer avoid taking a decision on
this matter”.**

During the FIFA Council of 27 October 2017 in Calcutta, after consulting with a
Swiss law firm, the FIFA Council released its decision on the matter. It resolved to
“refrain from imposing any sanctions or other measures on either the Israel FA or
the Palestinian FA, as well as from requesting any other FIFA body to do so”** and
declared the issue closed “until the legal and/or de facto framework has changed.”>°
The Council acknowledged that the current situation in the West Bank territories is
characterized by an “exceptional complexity and sensitivity”,?” but argued that it
had little to do with football. Instead, it was the responsibility of the competent
international authorities to resolve this territorial dispute, as FIFA ought to remain
neutral with regard to political matters. Furthermore, the FIFA Council argued that
any interference in the status quo of the organization of football in the West Bank
territories without the consent of the parties concerned might aggravate the situation

22 Ibid., para. 5.
% Ibid., para. 6.4.
2 Tbid.

25 FIFA, FIFA Council Statement on the Final Report by the FIFA Monitoring Committee
Israel-Palestine, 27 October 2017. https://www.fifa.com/about-fifa/organisation/fifa-council/
media-releases/fifa-council-statement-on-the-final-report-by-the-fifa-monitoring-comm-2917741.
Accessed 13 May 2022.

26 Ibid., para. 5.

27 Ibid., para. 3.


https://www.fifa.com/about-fifa/organisation/fifa-council/media-releases/fifa-council-statement-on-the-final-report-by-the-fifa-monitoring-comm-2917741
https://www.fifa.com/about-fifa/organisation/fifa-council/media-releases/fifa-council-statement-on-the-final-report-by-the-fifa-monitoring-comm-2917741
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of football in the region. The PFA appealed the FIFA Council’s decision to CAS on
16 November 2017.

In its appeal,”® the PFA petitioned CAS to declare the decision null and void or,
alternatively, annulled ex func, on the grounds that: (i) “[t]he FIFA Council does not
have the ‘competence’ or authority, under the FIFA Statutes and regulations or
Swiss law, to instruct the FIFA Congress that a subject matter in dispute is closed
and no longer subject to discussion, nor does it have the power to restrict any other
FIFA body to refrain from imposing any sanctions or measures in relation to that
matter™*® and (ii) it violates the PFA’s statutory right to draw up proposals for
inclusion in the FIFA Congress.

The CAS decided to join both of the PFA’s appeals into one procedure, which
led ultimately to a single Award on 9 July 2018.

2 The Decision

As the jurisdiction of the CAS and the admissibility of the appeals were not con-
tested, the CAS Panel focused its analysis on the merits of both proceedings. The
Panel was composed of three arbitrators: one of them (the co-arbitrator appointed by
the PFA) is a well-known public international law scholar, Philippe Sands, whereas
the two other tribunal members (Massimo Coccia, presiding, and José Juan Pinto,
appointed by FIFA) are well-known for their sports law expertise, but less so with
regard to matters of public international law. The merits of the Award can be divided
into two separate parts, focusing on the respective decisions of the FIFA Congress
(First Appealed Decision) and the FIFA Council (Second Appealed Decision).

2.1 The Legality of FIFA’s Motion at the 67th FIFA
Congress

The CAS Panel started its assessment by addressing the merits of the case in CAS
2017/A/5166, which concerned the FIFA Congress’ decision not to vote on the
PFA’s proposal, and its delegation to the FIFA Council of the competence to take a
decision. In this commentary, we will separate the merits on the basis of the two
main claims set out in the PFA’s submission. First, we address the claimed breach
of FIFA’s procedural rules by the submission of the Motion not to vote on the
PFA’s proposal, and second, the alleged violation of the PFA’s rights as a FIFA
member.

28 CAS 2017/A/5405 (“CAS 5405”).

29 CAS 2017/A/5166 & 5405 Palestine Football Association v. FIFA, Award of 9 July 2018, para.
50.
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2.1.1 Preliminary Matters

As a first step, the CAS Panel clarified the scope of the PFA’s appeal and, in
particular, came to the conclusion that the PFA had made it “absolutely clear, in its
written and oral submissions, that with its request it sought Congress’ vote only on
the proposal as above written, and did not in these proceedings seek any sanction
against IFA”.** Thus, while recognizing that the matter was related to Article 72(2)
FIFA Statutes, which prohibits member associations and their clubs from playing
on the territory of another member association without the latter’s approval, the
PFA did not ask the CAS to weigh in on the application of that provision.

The CAS Panel also rejected FIFA’s objection that the PFA lacked sufficient
legal interest to challenge the decision of the Congress because the FIFA Council
had already taken a decision on the PFA’s proposal (i.e., the FIFA Council decision
discussed below). It held that the PFA “undoubtedly has a legal interest in estab-
lishing whether the Motion has been carried out as an improper alteration of the
agenda pursuant to Article 28.3, and whether the First Appealed Decision was
invalid”.*! It is so because “if that decision were held to be invalid, this would mean
that the 67th FIFA Congress unlawfully decided that the matter pertained to the
competence of the FIFA Council; this, in turn, could have an impact on the issue of
whether the FIFA Council was entitled to take the Second Appealed Decision,
consequently putting the validity of that second decision into question”.** This in
turn led the Panel to conclude that the PFA’s interest “does not merely pertain to
abstract, theoretical legal issues but to concrete rights and duties which it has and

which are established under the FIFA Statutes”.>>

2.1.2 The Compatibility of the Motion with FIFA’s Procedural Rules

The Panel then turned to assess whether the controversial Motion violated FIFA’s
own procedural rules. In order to do so, it had first to determine whether the Motion
was procedural or substantive in nature. The Panel went on to define a procedural
motion as relating “to procedural issues, such as the manner by which the assembly
or meeting is conducted and agenda items are administered”, and a substantive
motion as relating “to the substance or subject-matter of the agenda item under
consideration”.** In the present case, it concluded that the Motion was “a proce-
dural motion because, by approving it, the FIFA Congress did not address in any
way the PFA’s request to have [...] its rights [recognized] under the FIFA

30 1bid., para. 70.
3! Ibid., para. 76.
32 1bid.
33 Ibid.
34 11.:

Ibid., para. 79.
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Statutes”;35 rather, the Motion “only related to the manner in which the substantive
PFA proposal would be dealt with”.*®

The Panel then stressed, relying on the experts who had testified for the parties,
that under Swiss association law “the right to propose an item to be inserted in the
agenda or even the right to add one [...] does not entitle a member to a specific right
as to how such item will be acted upon by the general assembly of an associa-
tion”.?” In other words, “whatever the FIFA Congress decides to do with an item on
the agenda (e.g. accept, dismiss, delegate, postpone it, etc.) and to whatever extent
it elects to discuss it, the Congress is free to make that determination for itself”.>®
These are important obiter dicta which have consequences for the operation of
congresses (the key political bodies) and the division of powers inside all SGBs
based in Switzerland. This Award recognizes that member assemblies of SGBs are
subjected to few restrictions in terms of the way in which they organize themselves
and deal with motions proposed by their members. Consequently, this limits the
power of the member associations to put items to the vote during a congress.

The main legal question of the dispute was whether, in this particular case, the
FIFA Congress had violated Article 28 of the FIFA Statutes by adopting the
Motion. In particular, the PFA argued that the Council’s Motion was not duly
included in the agenda of the FIFA Congress, as it was submitted within the last
two months prior to the Congress, contrary to the requirement set out in Article 28
(1) of the FIFA Statutes. According to the PFA, given its timing, the Motion should
have been presented as an amendment of the Congress’ agenda, which would have
been subject to approval by a 3/4 majority of the Congress, as provided in Article
28(3) FIFA Statutes.® The arbitrators relied on their conclusion that the Motion
was procedural in nature to reject these arguments and hold, instead, that the FIFA
Council Motion “did not constitute a “proposal” or “alteration” of the agenda
under Article 28 of the FIFA Statutes” and, therefore, “did not have to be included
in the agenda of the FIFA Congress, or require that it be approved by a % vote as
alterations to the agenda must”.** Regarding the procedure to be followed in order
to submit procedural motions to the FIFA Congress, the CAS Panel pointed to
Article 8 of the Standing Orders of the Congress, which implicitly “shows that there
is no requirement to table a proposal in advance, or to formally alter the agenda in
order to move, and then vote on a procedural motion”.*! Additionally, it expressed
the view that “any general meeting of the members of an association has an inherent
power to vote on a procedural motion and decide, for example, to postpone the

35 1bid., para. 80.
% Ibid., para. 81.
37 1bid., para. 83.
38 Ibid.

3 Ibid., para. 85.
0 Ibid., para. 86.
41 Ibid., para. 87.
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voting on a given issue or, like in the case at hand, to delegate the decision on a
given issue to the executive body of the organization”.*?

Hence, because it was deemed procedural, the FIFA Council’s Motion was not
subjected to the procedural requirements applicable to substantive proposals, as set
out in the FIFA Statutes and the FIFA Standing Orders of the Congress. This
decision reinforces the power of the simple majority in the FIFA Congress, which
can then always remove an item from the Congress’ agenda on procedural grounds.
In the context of a deeply unrepresentative FIFA Congress, in which any
micro-association has the same power as the German or the Brazilian one, this is an
interpretation that favours the interests of whoever controls the (unrepresentative)
formal majority of the Congress, more often than not the FIFA President. It con-
stitutes another procedural tool which can be used to limit debates and stifle dissent
during the Congress, further entrenching the democratic deficit of FIFA.

2.1.3 The Compatibility of the Motion with the PFA’s Rights
as a FIFA Member

While the violation of the procedural rules applicable to the FIFA Congress con-
stituted the main argument raised by the PFA against the adoption of the FIFA
Council Motion, it also argued that the Motion violated a number of rights derived
by the PFA from a range of provisions enshrined in the FIFA Statutes and regu-
lations. The CAS Panel did not engage into an in-depth assessment of each of these
rather superficial claims made by the PFA. Nevertheless, it did clarify certain points
which deserve mention in this commentary.

First, against the view of the PFA, it stressed that “it would be absolutely
counterintuitive and defy common sense if the bodies elected by the Congress to
lead the organization were prohibited from expressing their opinions (and, in turn,
naturally influencing the opinion of the voting members) and from submitting
procedural motions during the Congress”,** thus entrenching the competence of the
FIFA Council and the President to submit motions and take part in the deliberations
of the Congress.

Second, the CAS arbitrators rejected the PFA’s claim that FIFA bodies had taken
the side of the IFA by tabling the Motion and voting it. It emphasized instead that
FIFA has “the institutional means in place to resolve the dispute between the PFA
and IFA, such as the FIFA Congress and FIFA Council and even the Monitoring
Committee, which FIFA established specifically to oversee and work on resolving
the issues between said federations”.**

Third, the PFA contested the right of the FIFA Congress to delegate the power to
suspend and expel a member to the Council. The Panel deemed the matter moot as

42 Ibid.
43 Ibid., para. 96.
* Ibid., para. 99.
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the PFA had admitted that its proposal to the 67th Congress did not seek the
suspension or expulsion of the IFA. Yet, interestingly, it also felt the need to specify
that “the FIFA Council’s involvement in such a matter cannot be deemed to be a
violation of the FIFA Statutes” as “Article 10 of the FIFA Statutes provides that the
FIFA Congress has the power to suspend a member association “solely upon the
recommendation of the Council”.*®

Finally, the PFA claimed that the FIFA President violated Article 14.1(i) of the
FIFA Statutes, which provides that the Member Associations must “manage their
affairs independently and ensure that their own affairs are not influenced by any
third parties in accordance with [Article] 19 of these Statutes”, by taking a call from
the then Israeli Prime Minister, Benjamin Netanyahu. The CAS arbitrators rejected
this claim by pointing out that “FIFA routinely has relationships with governments
and heads thereof”, that “this, in and of itself, does not mean that it does not manage
its affairs independently and without influence by any third parties”, and that “there
is no evidence before the Panel that the alleged actions of the Israeli Prime Minister
caused the FIFA Congress to act in one way or the other”.*®

These relatively weak objections raised by the PFA were, thus, put aside by the
CAS Panel, which concluded that the Motion and its adoption did not violate the
PFA’s rights.

2.2 The Legality of the FIFA Council Decision

The second part of the CAS Award on the merits focuses on the legality of the FIFA
Council decision. In particular, the PFA was claiming that “the FIFA Council did
not have the authority to instruct the FIFA Congress and other FIFA bodies not to
deal with the IFA-PFA matter” and that in “closing” the matter it “ha[d] violated the
PFA’s right under the FIFA Statutes and Swiss law to “add’” an item to the agenda
under Article 13(b) and 28.1 of the FIFA Statutes”.*’ In response, FIFA denied that
the FIFA Council decision affected the prerogatives of any other FIFA body.

The first key question that needed to be answered by the CAS Panel was whether
the “pronouncement not to act on the PFA’s proposal extended to the FIFA
Congress and other bodies of FIFA.”** To do so, it needed to interpret the following
sentence in the FIFA Council decision: “[t]he FIFA Council has decided to refrain
from imposing any sanctions or other measures on either the Israel FA or the

45 1bid., para. 100, italics in the original.
46 Ibid., para. 101.
47 Ibid., para. 104.
8 Ibid., para. 107.
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Palestinian FA, as well as from requesting any other FIFA body to do so.”*’ During
the CAS hearing, FIFA clarified this statement by affirming that the decision was
confined to the FIFA Council. The CAS Panel considered that this acknowledge-
ment “commits the Respondent [FIFA] and may be relied upon by the Appellant
[PFA] in the future”.>® In other words, the “[FIFA Council] decision only concern
[ed] the Council and [did] not limit the other FIFA bodies, such as the FIFA
Congress or disciplinary bodies”.”" Accordingly, the FIFA Council decision was to
be understood as “more in the nature of a policy statement than a decision that is
intended to legally bind the Council for the future”.’> Nevertheless, the Panel
stressed that the FIFA Council decision did “qualify as an appealable decision,
since declaring a matter closed (as far as the FIFA Council is concerned) constitutes
an actual ruling which—being effective until reversed or modified by the Council
itself—affects the legal situation of the PFA”.>"

Turning to the legality of the decision of the FIFA Council, the Panel held
laconically that “by deciding not to act, the FIFA Council exercised its discretion in
a valid manner under the FIFA Statutes and Swiss law”.>* It did not specify the
scope of that discretion, nor did it consider the potentially complex issue of the
compatibility of the FIFA Council Decision with FIFA’s human rights commit-
ments. These commitments have been translated into a specific human rights pol-
icy” and were until recently monitored by FIFA’s independent Human Rights
Advisory Board. In fact, prior to the decision of the FIFA Council, the Advisory
Board urged the Council to “fully consider international human rights and
humanitarian law standards in reaching its final decision” regarding the conflict
between the PFA and IFA.>® Looking at the text of the decision, these recom-
mendations clearly went largely ignored as no reference is made to international
human rights or humanitarian law. Unfortunately, the PFA failed to raise the
question of the compatibility of the FIFA Council’s decision with human rights, and
the CAS Panel did not consider it ex officio.

49 Ibid., para 28 and also FIFA, FIFA Council Statement on the Final Report by the FIFA
Monitoring Committee Israel-Palestine, 27 October 2017. https://www.fifa.com/about-fifa/
organisation/fifa-council/media-releases/origin1904-p.cxm.fifa.comfifa-council-statement-on-the-
final-report-by-the-fifa-monitoring-comm-2917741. Accessed 13 May 2022.

0 1bid., para. 107.
5! Ibid., para. 108.
32 1bid., para. 109.
33 1bid., para. 110.
54 Ibid., para. 111.

3 FIFA, Human Rights Policy, May 2017. https:/digitalhub.fifa.com/m/1a876c66a3f0498d/
original/kr05dqyhwrluhqy2lh6r-pdf.pdf. Accessed 18 May 2022.

56 FIFA Human Rights Advisory Board, Report by the FIFA Human Rights Advisory Board,
September 2017, https://digitalhub.fifa.com/m/684bc3b9ec3f4811/original/ab2ywftc8qle92nghiee-
pdf.pdf Accessed 13 May 2022.
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3 Conclusion: Of Missed Opportunities and Democratic
Backsliding

In 2018, the Israeli-Palestinian conflict reached the apex of sporting tribunals, yet
the resulting CAS Award does not qualify as a particularly memorable one. The
highly explosive matter resulted in a rather dull decision, which did not address the
burning legal and political questions it raises. The PFA and its legal advisers are
partly to blame for this missed opportunity, as they failed to build a case that would
require the CAS to assess the compatibility of FIFA’s decisions in the matter with
its own human rights commitments.

Nevertheless, this Award is also leaving a lot of doors open to the PFA if it
wishes to continue the fight on this issue. It could certainly submit another proposal
for a vote at a future FIFA Congress or try to trigger FIFA disciplinary proceedings,
for example on the IFA’s compliance with Article 71 (2) FIFA Statutes 2021, which
provides that “Member associations and their clubs may not play on the territory of
another member association without the latter’s approval”. Indeed, it has been
argued that the six clubs affiliated to the IFA but operating in the OPT violate this
provision.”’

More generally, beyond the Israeli-Palestinian dispute, this Award reinforces the
executive power of the FIFA Council and FIFA President within FIFA’s political
system. It entrenches the limits set to the power of FIFA’s member associations to
raise issues during the Congress, as substantive agenda points can be pre-emptively
removed by a procedural motion prior to being even discussed by the Congress.
Accordingly, the Congress can kick the can back to the FIFA Council and delegate
the responsibility of engaging with difficult issues to this less transparent,
non-inclusive body. In light of the limited democratic representativity of the
Congress and of the relative ease with which this body has been controlled by FIFA
Presidents in the past, the interpretation adopted in the commented Award restricts
the deliberative function of the Congress.
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