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Relevance of the case
This opinion constitutes a point of reference when it comes to enunciating the sources of obligations binding
upon international organizations. It is also authoritative as it elaborates on the general legal obligations
governing the relation between an organization and its host state. Incidentally, the Court makes an articulate
pronouncement on the possible political aspects of a question put before it.

I. The facts of the case
In 1949 the Alexandria Sanitary Bureau (dating from the nineteenth century) was integrated in the World Health
Organization (WHO) as a ‘regional organ’ (ex art. 44 WHO Constitution). The Eastern Mediterranean Regional
Office (EMRO) thus commenced operations on 1 July 1949, while in 1951 the WHO and Egypt concluded a host
agreement further specifying privileges, immunities, and facilities of the organization (‘the 1951 Agreement’).
Following the 1978 Camp David Accord, agreed to by Egypt, Israel, and the United States, a number of Arab
states severed diplomatic relations with Egypt and lobbied for the Regional Office to be transferred to Amman,
Jordan, as soon as possible.1 Different draft resolutions submitted to the World Health Assembly, reflecting
contradicting views on a possible move of the Regional Office out of Egypt, and on the relevance of the 1951
Agreement for such a move, led the Health Assembly by Resolution of 20 May 1980 to submit to the International
Court of Justice (‘the Court’) for its advisory opinion the following questions:
1. Are the negotiation and notice provisions of Section 37 of the Agreement of 25 March 1951
between the World Health Organization and Egypt applicable in the event that either party to the
Agreement wishes to have the Regional Office transferred from the territory of Egypt?
2. If so, what would be the legal responsibilities of both the World Health Organization and
Egypt, with regard to the Regional Office in Alexandria, during the two-year period between
notice and termination of the Agreement?
Section 37 of the 1951 Agreement reads:
The present Agreement may be revised at the request of either party. In this event the two parties shall
consult each other concerning the modifications to be made in its provisions. If the negotiations do not
result in an understanding within one year, the present Agreement may be denounced by either party
giving two years’ notice.

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Amsterdam University; date: 18 September 2017
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(p. 246) II. The legal question
The question(s) put to the Court were formulated in technical and rather narrow terms, linked to a specific
provision in the 1951 Agreement. The Court, however, undertook to examine which legal principles and rules
more generally were applicable to the question of a possible transfer of the WHO Regional Office from Egypt,
and which rules and principles were part of the general legal relationship between the WHO and Egypt.

III. Excerpts
33. In the debates in the World Health Assembly […], on the proposal to request the present
opinion from the Court, opponents of the proposal insisted that it was nothing but a political
manoeuvre designed to postpone any decision concerning removal of the Regional Office from
Egypt, and the question therefore arises whether the Court ought to decline to reply to the
present request by reason of its allegedly political character. […] [J]urisprudence establishes that
if, as in the present case, a question submitted in a request is one that otherwise falls within the
normal exercise of its judicial process, the Court has not to deal with the motives which may have
inspired the request. […] Indeed, in situations in which political considerations are prominent it
may be particularly necessary for an international organization to obtain an advisory opinion
from the Court as to the legal principles applicable with respect to the matter under debate,
especially when these may include the interpretation of its constitution.
[…]
35. […] The Court points out that, if it is to remain faithful to the requirements of its judicial
character in the exercise of its advisory jurisdiction, it must ascertain what are the legal questions
really in issue in questions formulated in a request […]
36. The Court will therefore now proceed to consider its replies to the questions formulated in
the request on the basis that the true legal question submitted to the Court is: What are the legal
principles and rules applicable to the question under what conditions and in accordance with
what modalities a transfer of the Regional Office from Egypt may be effected? […]
37. The Court thinks it necessary to underline at the outset that the question before it is not
whether, in general, an organization has the right to select the location of the seat of its
headquarters or of a regional office. On that question there has been no difference of view in
the present case, and there can be no doubt that an international organization does have such a
right. The question before the Court is the different one of whether, in the present case, the
Organization’s power to exercise that right is or is not regulated by reason of the existence of
obligations vis-a-vis Egypt. The Court notes that in the World Health Assembly and in some of the
written and oral statements before the Court there seems to have been a disposition to regard
international organizations as possessing some form of absolute power to determine and, if
need be, change the location of the sites of their headquarters and regional offices. But States
for their part possess a sovereign power of decision with respect to their acceptance of the
headquarters or a regional office of an organization within their territories; and an organization’s
power of decision is no more absolute in this respect (p. 247) than is that of a State. As was
pointed out by the Court in one of its early Advisory Opinions, there is nothing in the character of
international organizations to justify their being considered as some form of ‘super-State’ […].
International organizations are subjects of international law and, as such, are bound by any
obligations incumbent upon them under general rules of international law, under their
constitutions or under international agreements to which they are parties. Accordingly, it provides
no answer to the questions submitted to the Court simply to refer to the right of an international
organization to determine the location of the seat of its regional offices. […]
[…]
42. […] Whatever view may be held on the question whether the establishment and location of
the Regional Office in Alexandria are embraced within the provisions of the 1951 Agreement,
and whatever view may be held on the question whether the provisions of Section 37 are
applicable to the case of a transfer of the Office from Egypt, the fact remains that certain legal
principles and rules are applicable in the case of such a transfer. These legal principles and
rules the Court must, therefore, now examine.
43. […] The very fact of Egypt’s membership of the Organization entails certain mutual
obligations of co-operation and good faith incumbent upon Egypt and upon the Organization.
Egypt offered to become host to the Regional Office in Alexandria and the Organization
accepted that offer; Egypt agreed to provide the privileges, immunities and facilities necessary
for the independence and effectiveness of the Office. As a result the legal relationship between
Egypt and the Organization became, and now is, that of a host State and an international
organization, the very essence of which is a body of mutual obligations of co-operation and
good faith. […] This special legal regime of mutual rights and obligations has been in force
between Egypt and WHO for over thirty years. The result is that there now exists in Alexandria a
substantial WHO institution employing a large staff and discharging health functions important
both to the Organization and to Egypt itself. In consequence, any transfer of the WHO Regional
Office from the territory of Egypt necessarily raises practical problems of some importance.
These problems are, of course, the concern of the Organization and of Egypt rather than of the
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Court. But they also concern the Court to the extent that they may have a bearing on the legal
conditions under which a transfer of the Regional Office from Egypt may be effected.
44. […] It is also apparent that a reasonable period of time would be required to effect an
orderly transfer of the operation of the Office from Alexandria to the new site without disruption to
the work. Precisely what period of time would be required is a matter which can only be finally
determined by consultation and negotiation between WHO and Egypt. […]
[…]
46. […] [D]espite their variety and imperfections, the provisions of host agreements regarding
their revision, termination or denunciation are not without significance in the present connection.
In the first place, they confirm the recognition by international organizations and host States of
the existence of mutual obligations incumbent upon them to resolve the problems attendant upon
a revision, termination or denunciation of a host agreement. But they do more, since they must
be presumed to reflect the views of organizations and host States as to the implications of those
obligations in the contexts in which the provisions are intended to apply. In (p. 248) the view of
the Court, therefore, they provide certain general indications of what the mutual obligations of
organizations and host States to co-operate in good faith may involve in situations such as the
one with which the Court is here concerned.
47. A further general indication as to what those obligations may entail is to be found in the
second paragraph of Article 56 of the Vienna Convention on the Law of Treaties and the
corresponding provision in the International Law Commission’s draft articles on treaties between
States and international organizations or between international organizations. Those provisions
[…] specifically provide that, when a right of denunciation is implied in a treaty by reason of its
nature, the exercise of that right is conditional upon notice, and that of not less than twelve
months. Clearly, these provisions also are based on an obligation to act in good faith and have
reasonable regard to the interests of the other party to the treaty.
48. […] [I]n formulating its reply to the request, the Court takes as its starting point the mutual
obligations incumbent upon Egypt and the Organization to co-operate in good faith with respect
to the implications and effects of the transfer of the Regional Office from Egypt. The Court does
so the more readily as it considers those obligations to be the very basis of the legal relations
between the Organization and Egypt under general international law, under the Constitution of
the Organization and under the agreements in force between Egypt and the Organization. The
essential task of the Court in replying to the request is, therefore, to determine the specific legal
implications of the mutual obligations incumbent upon Egypt and the Organization in the event of
either of them wishing to have the Regional Office transferred from Egypt.
49. The Court considers that in the context of the present case the mutual obligations of the
Organization and the host State to co-operate under the applicable legal principles and rules are
as follows:
— In the first place, those obligations place a duty both upon the Organization and upon
Egypt to consult together in good faith as to the question under what conditions and in
accordance with what modalities a transfer of the Regional Office from Egypt may be
effected.
— Secondly, in the event of its being finally decided that the Regional Office shall be
transferred from Egypt, their mutual obligations of co-operation place a duty upon the
Organization and Egypt to consult together and to negotiate regarding the various
arrangements needed to effect the transfer from the existing to the new site in an orderly
manner and with a minimum of prejudice to the work of the Organization and the interests
of Egypt.
— Thirdly, those mutual obligations place a duty upon the party which wishes to effect the
transfer to give a reasonable period of notice to the other party for the termination of the
existing situation regarding the Regional Office at Alexandria, taking due account of all the
practical arrangements needed to effect an orderly and equitable transfer of the Office to
its new site.
Those, in the view of the Court, are the implications of the general legal principles and rules
applicable in the event of the transfer of the seat of a Regional Office from the territory of a host
State. Precisely what periods of time may be involved in the observance of the duties to consult
and negotiate, and what period of notice of termination should be given, are matters which
necessarily vary according to the (p. 249) requirements of the particular case. In principle,
therefore, it is for the parties in each case to determine the length of those periods by
consultation and negotiation in good faith. Some indications as to the possible periods involved,
as the Court has said, can be seen in provisions of host agreements, including Section 37 of the
Agreement of 25 March 1951, as well as in Article 56 of the Vienna Convention on the Law of
Treaties and in the corresponding article of the International Law Commission’s draft articles on
treaties between States and international organizations or between international organizations.
But what is reasonable and equitable in any given case must depend on its particular
circumstances. Moreover, the paramount consideration both for the Organization and the host
State in every case must be their clear obligation to co-operate in good faith to promote the
objectives and purposes of the Organization as expressed in its Constitution; and this too means
that they must in consultation determine a reasonable period of time to enable them to achieve
an orderly transfer of the Office from the territory of the host State.
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50. It follows that the Court’s reply to the second question is that the legal responsibilities of the
Organization and Egypt during the transitional period between the notification of the proposed
transfer of the Office and the accomplishment thereof would be to fulfil in good faith the mutual
obligations which the Court has set out in answering the first question.

IV. Commentary
This opinion constitutes a point of reference on two counts: first, it elaborates on the general legal obligations
part of the relationship between an international organization and its host state, and secondly, it enunciates the
sources of international legal obligations binding upon international organizations.
As to the first element, the questions put before the Court were formulated in rather narrow and technical terms,
linked specifically to Section 37 of the 1951 Agreement. The Court however steered away from the question as
to whether the 1951 Agreement was actually the legal foundation for the Regional Office, and whether by
consequence the Agreement’s terms for termination were applicable to a possible move of the Regional Office.
This cautious approach was perhaps unsurprising given the fiery political context, and the ambiguous
constellation of the 1949 informal agreement between the WHO and Egypt (see above, under II) and the 1951
Agreement.
A preliminary issue for the Court thus was to restate the question(s) put before it. Such rephrasing in order to
capture the ‘true legal question’2 could seem remarkable, but falls within the competence of the Court and is not
uncommon.3 With the
References
(p. 250) questions reformulated in more general terms, the Court then undertook to examine unwritten
international law for rules and principles applicable to the situation, considering other headquarters agreements
as well as common art. 56 – on denunciation of treaties - of the Vienna Conventions on the Law of Treaties (the
later Vienna Convention’s provision at the time of the opinion still in the form of the (identical) International Law
Commission’s draft art. 56).4
The various headquarters agreements5 considered by the Court as evidentiary sources generally prescribe a
period of notice for the revision or termination of the treaty, often with a specific reference to removal of the seat
of the organization or finalization of ‘operations’ in the host state. The second paragraph of art. 56 of both
Vienna Conventions sets a procedural rule (‘not less than twelve months’ notice’) for the termination of treaties in
general, once it is established in accordance with art. 56(1) that the treaty is susceptible to denunciation. In the
case at hand the Court referred to the standard of art. 56(2) by way of an example, but it did not enter into the
question whether art. 56—presumably a provision with, at least for its general spirit, customary status6—was
applicable to the move of the Regional Office to begin with (this would have led the Court back to the discussion
about the applicability of the 1951 Agreement). Incidentally, in its commentary to art. 56 the International Law
Commission mentioned headquarters agreements as a class of treaties which ‘by their nature’ could be subject
to withdrawal or denunciation.7
The Court thus found evidence for a general rule requiring a ‘reasonable’ notice period, while the precise time
would vary depending on the circumstances. The Court held that in a legal relationship of a host State and an
international organization, ‘the very essence […] is a body of mutual obligations of co-operation and good faith’
(para. 43, above). Proceeding therefrom, the Court concretely focused on the duty to consult in good faith, and
—in relation to the actual move of the Office—on the duty to negotiate and consult, and on the relevant party’s
duty to give a reasonable period of notice. Interestingly, the opinion added a teleological slant to the duty of cooperation by stressing that the ‘paramount consideration’ must be ‘to promote the objectives and purposes of the
Organization as expressed in its Constitution’ (para. 49, above).
The reliance on good faith8 and reasonableness as guiding principles for the implementation of procedural
norms in concrete cases is much in line with contemporary international law practice. Likewise, the ‘obligation to
co-operate’ (with slightly varying meanings), which defers the concrete outcome to another legal setting, is found
for instance in environmental law, disarmament law, or any dynamic legal regime with long-term objectives.(p.
251)
The Reparation for Injuries case may have introduced the United Nations as an international legal actor to
international life, but in the early decades of the UN era it would not have been self-evident how to construe the
relationship between an organization and its host state (which is usually also a member state); for one because
the conceptualization of international organizations’ legal autonomy—or the negotiation of the organizations’
legal identity—was a lengthy process and the subject of much debate. The 1980 WHO Opinion was possibly the
first time the Court addressed in clear terms the two-sided nature of the obligations resting on the organization
and its host state, and the ‘contractual’ relationship as between legal equals (para. 43, above). In that respect the
opinion may be taken as a landmark.
The opinion is perhaps best known for the dictum on the sources of international legal obligations for
international organizations. This is a short passage, whose function in the immediate context of the decision
(para. 37, above) is not easy to interpret:9 ‘International organizations are subjects of international law and, as
such, are bound by any obligations incumbent upon them under general rules of international law, under their
constitutions or under international agreements to which they are parties.’ While the conjunction ‘or’ rather than
‘and’ suggests a concrete indication for the case at hand (that is, how complete freedom of the organization—in
casu to choose the location for its headquarters—might be limited by legal obligations), the passage has attained
status as a principled enunciation on the sources of legal obligation for international organizations.10
Uncontroversial is the last element, that international organizations are bound by the treaties they conclude.
Organizations’ legal personality and their treaty-making capacity were already in 1980 uncontested. Logically this
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engenders fundamental treaty-making rules of becoming legally bound and pacta sunt servanda; at a formal
level this was confirmed by the 1986 Vienna Convention on the Law of Treaties between States and International
Organizations or between International Organizations11 (‘the 1986 Vienna Convention’), which, although not in
force, is held as largely applicable to the—extensive—treaty practice of international organizations by virtue of its
reflecting customary law. The law of treaties now is a unitary regime, in which organizations appear as onedimensional legal actors analogous to states; member states are not as such bound to a treaty concluded by
‘their’ organization,12 and, conversely, organizations are not as such bound by a treaty to which their member
states are a party.13
References
(p. 252)
Most often reference is made to the first element, about international organizations being bound ‘under general
rules of international law’. This boldly seems to go to the heart of the debate on whether international
organizations are bound by customary international law. At the time the Health Assembly’s request was before
the Court, this question was far from decided. In any event there seems to have been wide agreement that
international organizations could not generate legally relevant practice or opinio juris, as appears also from the
travaux of the 1986 Vienna Convention dating from the same period.14 Possible customary rules binding
organizations would therefore be incidental and unaccounted for by the voluntarist systématique of international
law. Since then, the debate has been spurred by developments in the field of human rights law, and the
proposition that international organizations are fully bound by relevant customary international law arguably
since at least a decade is no longer controversial.15
Less attention is generally paid to the middle part of the dictum: organizations as subjects of international law
‘are bound by any obligations … under their constitutions’. This completes the overview of normative constraints
for organizations vis-à-vis their host states in the context at issue. The Court in this case seemingly takes the view
that the institutional order is embedded in the international order16 (after all, the organization is not itself a party
to its constituent treaty). It is true that even ‘secondary’ internal rules of organizations can gain normative effect in
international law,17 but more often the doctrine and practice of international law cover and flatten out the internal
institutional layer of the organization (see also above). The Court’s statement touches upon the cutting face
between the internal order of the organization and the general international legal order, which raises a number
of questions that cannot be answered entirely within the ‘contractual’ international law framework18 set out by the
Court for a contemporary and fair approach to both the organization and the host state.
In the context of this opinion the dictum about the sources of obligation for organizations makes some clear
statements—notably about the binding effect of unwritten international law—and it inspires further questions
about the possible normative layers, and the interplay between the different sources. In a general sense the
dictum functions as a reminder of how international organizations are not, or no longer, separate functional
regimes and vehicles for state action, but rather fully fledged ‘subjects of international law’ which have ‘as such’
concomitant rights and duties. Also on this point the opinion can serve as a landmark along the same lines as
indicated above.(p. 253)
Two elements in the WHO Opinion remain to be mentioned. One is that the Court (in the same context of para.
37) returns to the proverbial reassurance of UN member states in the Reparation case19 (which in turn echoed a
concern voiced during the San Francisco conference,20 while the notion as such had come up already in
relation to the League of Nations):21 ‘there is nothing in the character of international organizations to justify their
being considered as some form of “super-state”’. In the opinion at hand, this reference could be seen as a bit
top-heavy, as the question whether an organization’s freedom to choose a seat is restricted by certain mutual
obligations in relation to the host state, appears more mundane and less in need of a grand, principled
statement than did the unprecedented question of legal personality for the UN in the heydays of state-centered
international law. It is noteworthy that in the present opinion the Court considered it necessary to reassure in a
general sense the states about autonomous aspirations of the Organization, while at the same time the Court did
not waste words on the theoretical debate about legal personality of international organizations. When the legal
personality of the United Nations was pronounced by the 1949 Reparation Opinion, this did not naturally extend
to all international organizations. The Repertory of United Nations Practice in the 1950s indeed envisaged—
without giving examples—member states concluding international agreements with ‘an international organization
that is not a subject of international law’ (in which case there would be no duty of registration, presumably
because these would not be real international agreements).22 After initial attempts to distinguish between
organizations with legal personality and organizations without, the presumption of legal personality ultimately
came to be applied to ‘international organizations’ as a general category, and—as exemplified by the 1980
Opinion—was never seriously challenged afterwards.
Last but not least, the Court as a preliminary issue had to address the allegedly political character of the request
for an opinion. Article 65(1) of the ICJ Statute accords competence to the Court to give an opinion on legal
questions, as opposed to political questions.23 The objection that a question put before the Court was of a
political nature had been raised in cases before the WHO Opinion,24 as it would be in later ones.25 It is
References
(p. 254) undisputed that the 1980 request of the Health Assembly came about in a deeply politicized context (in
the end the Regional Office stayed in Egypt, and work was regularly resumed in 1985 after Israel transferred its
regional membership to the European regional office). This said, it was and is settled jurisprudence of the Court
to separate the legal character of a question put before it from the possibly political considerations which may
have motivated that question. In this opinion especially the Court made it a point to state that ‘in situations in
which political considerations are prominent it may be particularly necessary for an international organization to
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obtain an advisory opinion from the Court as to the legal principles applicable with respect to the matter under
debate, especially when these may include the interpretation of its constitution’ (para. 33, above). This appears
as a remarkable ‘rule of law’ statement on the part of the Court regarding the functioning of international
organizations.
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