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Chapter 1

Introduction

1.1. Research question and its relevance

The research question of this thesis is what rules and principles govern the 
relationships of the different sources of EU law and how those rules and 
principles need to be interpreted and applied in order to reflect and reinforce 
the constitutional character and system nature of EU law. In essence, we 
aim at describing and explaining relationships between the elements of a 
legal system, identifying organizing principles, such as hierarchy of norms, 
clarifying the scope of different norms, comparing various methods of ana-
lysis and devising an analytical framework for the purpose of enhancing the 
consistent application of a legal regime. If this sounds far too abstract for 
an introduction which ought to raise interest in the next few hundred pages 
of this thesis, the reader can rest assured that in the context of EU law and, 
more specifically, EU tax law these questions translate into very real and 
practical problems. This Introduction gives a preview of those problems.

Admittedly, the abstract starting point and the systematic approach that we 
have chosen for accessing this subject is not commonplace in our fields of 
research. Academic research in EU law and especially, EU tax law starts 
out, most of the times, from a concrete problem, a specific conundrum 
which entails concrete theoretical and practical difficulties that calls for 
a solution. Conversely, our research sets out from the rather general and 
abstract observation that in EU law, and within that EU tax law, basic con-
ceptual and methodological questions – such as the nature and status of the 
sources of law, their place in the normative hierarchy and their relationships, 
the scope of various fundamental norms and the methods of analysis requi-
red by their application – are still very unclear despite the more than half 
a century history of EU law and the abundant legal research that has been 
produced during this long history. In our view, this situation is due to the 
fact that EU law is rarely analysed as a legal system. Approaching EU law 
from a systematic viewpoint may not be self-evident, as EU law was born 
as a functional legal order of an organization initially aimed at purely eco-
nomic integration which, according to some, prevents it from being pos-
tulated as a fully-fledged legal system. This would entail that EU law can 
only be analysed by examining the positive law and the case law of specific 
and isolated areas, amongst which there is no connection and therefore, no 
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general guiding rules, principles and theories can be drawn which would 
apply to the whole of EU law. Contrary to this, in this thesis, we examine 
the relationships between the different sources of EU law on the basis of the 
assumption that these various sources are the building blocks of a coherent 
whole, a unity, in other words, the system of EU law which can be under-
stood and explained through a systematic method of analysis. 

Apart from the systematic approach, the subject matter of this thesis may 
also be considered, to a certain extent, unconventional. EU law is the law of 
a supranational organization or, as we will describe the Union in this thesis, 
a federal formation and as such, the main issue it presents for legal research 
is the relationship between the national and supranational legal order. In 
contrast, our research is predominantly focused on the internal legal order 
of the EU, that is, the interrelations between the various norms of EU law in 
which context the usual problem of ‘national law – EU law’ surfaces only 
as an ancillary, although inevitable, question. 

On the basis of the observation that a systematic and conceptual approach 
to the understanding of the whole of EU law is largely lacking today in the 
scholarship on EU law, the mission of this thesis is to take some – undenia-
bly small – steps in the direction of bridging this hiatus. Some important 
qualifications need to be made to this ‘mission statement’. The criticism 
regarding the lack of systematic approach refers to the examination of EU 
law as a whole; it would not be correct to say that legal research of certain 
specific fields, areas and legal regimes of EU law is not sufficiently systema-
tic or methodological. Furthermore, legal research on the relationship of EU 
law and other legal orders at the national, international, or global level can-
not be accused of not being sufficiently conceptual or theoretical. Finally, 
the criticism refers primarily to English language academic scholarship, as 
German legal science, which is rooted in the idea of systematization and 
methodization of law, follows such approach also to EU law. 

It also needs to be emphasized that a systematic approach to EU law does 
not mean an exclusive focus on abstract rules and theories and ignoring the 
role of case law, which – especially in the context of EU law that has been 
developed into a legal system principally by the Court of Justice – cannot 
be overstated. Hence, our systematic approach is closely entangled with an 
in-depth analysis of the case law. As has been expressed by others in words 
more eloquent than our words: “Theoretical concepts do not just appear out 
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of nowhere. Cases inspire the methodological imagination of jurists, and 
decisions of the courts, correct and incorrect, are the very basis of jurispru-
dential systematising analysis.”1

Now, in more concrete terms, we approach the broad subject matter of the 
relationships of different sources of EU law from three different angles. 
First, we describe the normative landscape of the European Union outlining 
the general features of its legal order, the various sources of EU law and the 
basic principles, rules and tenets that govern the relationships between these 
sources (Part I). Second, we focus on the relationship of primary law, spe-
cifically, the Treaty’s free movement provisions (‘fundamental freedoms’)2 
and secondary law, thus, analysing what is essentially a relationship of a 
hierarchical nature (Part II). Third, we examine the interaction between 
two fundamental norms of the internal market – namely, the Treaty’s free 
movement provisions and the State aid rules – which both rank as primary 
law, thus, being at the same level of the legal order (Part III).

Within this structure, in Part I, the basic system-characteristics of EU law 
are laid out, most importantly, the hierarchy of norms of EU law, according 
to which primary law is superior to secondary law. The subsequent analysis 
in Part I and Part II aims to establish how strict this hierarchical relationship 
is – taking into account first, the federal constitutional structure of the Union 
and second, the willingness of the Union Courts to enforce primary law 
standards of a constitutional status vis-à-vis the Union institutions by revie-
wing the legality of their acts. Accordingly, we examine the case law of 
the Court on the scrutiny of secondary law in the light of various norms of 
primary law (general principles of EU law, fundamental rights and Treaty’s 
free movement provisions) and draw conclusions as regards the intensity 
of such scrutiny. Having regard to the conclusion – i.e. the intensity of 
substantive judicial review of Union legislation is very low – the question 
arises how the Court avoids facing conflicts between secondary law and 
primary law. In this regard, we identify and categorize the various tech-
niques employed by the Court in order to keep away from addressing the 
compatibility of secondary law with higher ranking substantive standards 
of EU law. The techniques vary according to whether the issue before the 
Court is (i) the relationship of national law – secondary law – primary law, 
or (ii) the interpretation of secondary law, or (iii) the actual review of lega-
lity of secondary law. The techniques are used in various contexts whether 

1. T. Kingreen, Fundamental freedoms, in: Principles of European Constitutional 
Law, Second Revised Edition (A. Von Bogdandy and J. Bast eds., Hart Publishing 2010), 
pp. 515-549, at p. 518.
2. For the use of terminology, see Section 5.3.1.
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secondary law collides with the general principles of EU law, the fundamen-
tal rights or the Treaty’s free movement provisions and irrespective of the 
field of EU law where the conflict arises. We demonstrate the use of these 
techniques specifically in the field of taxation. Thus, in Part I and Part II 
of the thesis, our principal goal is to analyse different segments of the case 
law and deduct common rules and principles that govern the relationship of 
secondary and primary law. By distinguishing various categories of cases 
we aim to show that the Court applies the same techniques and interpreta-
tions methods in various fields of EU law and in conflicts between various 
types of EU law norms. 

In Part III, our main objective is to develop and deduce the common theo-
retical and methodological features of two fundamental rules of the internal 
market set out in the TFEU – the fundamental freedoms and the State aid 
rules. We compare the methods of analysis which the Court applies to natio-
nal tax measures under these two regimes and we draw attention to a gradual 
convergence between the two methods – a trend which has become more 
visible in the recent case law of the Court. We point out that such conver-
gence can be explained by the fact that both the fundamental freedoms and 
the State aid rules are the expression of the general principle of equality in 
their specific field of application. As they have a common root, it is, in fact, 
reasonable that they involve a similar methodology. However, this or, in fact, 
the State aid analysis of fiscal measures itself, is far from being clear. The 
interpretation and application of the conditions of State aid under Article 
107(1) TFEU to fiscal measures by the Commission, on the one hand, and 
the Union Courts, on the other, have not resulted in anything that could be 
called a consistent methodology. To date, the doctrine of EU State aid law 
has not put forward comprehensive suggestions for a consistent method of 
analysis which could help the Courts and the Commission make their fis-
cal State aid law and practice clearer and more predictable. Having regard 
to this, in this thesis we develop and propose a comprehensive analytical 
framework to be applied under the State aid rules to tax measures. The 
analytical framework builds on the idea of common methodology with the 
fundamental freedoms thereby it reinforces the convergence between the 
two methods of analysis. Finally, in Part III we also endeavour to resolve 
potential overlaps between the fundamental freedoms and the State aid rules 
by defining priority rules in their application. 

This thesis is as much on EU tax law as it is on EU law. Taxation is the spe-
cific area to which we apply and where we test the general rules, principles, 
observations and tenets which we established in a general context as regards 
the relationship of primary law and secondary law. It is also national tax 
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measures in relation to which we compare the methodologies applicable 
under the fundamental freedoms, on the one hand, and the State aid rules, 
on the other. The reason for this is that the field of taxation displays some 
specific characteristics and some relevant differences compared to other 
policy fields under EU law. A specific characteristic is that within the field 
of taxation the area of direct taxation and indirect taxation differs to a great 
extent. Most indirect taxes are comprehensively harmonized under Union 
law which means that in these areas, we find a relatively large body of 
secondary Union law governing, inter alia, value added tax, customs and 
excise duties. In contrast, in the area of direct taxation, the Member States 
have largely retained their sovereignty. Harmonization in this area is, the-
refore, scarce represented by a handful of directives which are narrow in 
scope and which regulate only certain specific aspects of direct taxation. 
Due to this divergence, the field of taxation offers an opportunity to examine 
the interaction between primary and secondary Union law in very different 
contexts. The VAT Directive, may, in principle, have greater potential to be 
at odds with various norms of primary law merely because of the fact that 
the large number of specific rules it contains are more likely to come into 
conflict with other, higher ranking norms than the much fewer provisions 
of the direct tax directives. On the other hand, the direct tax directives may 
also infringe, at least in theory, primary EU law norms due to their limited 
– some say deficient – scope which may leave potential beneficiaries out of 
their scope and thus, without relief. Hence, the questions and problems that 
arise in these two areas of taxation with regard to the relationship of primary 
and secondary law are rather different, which makes taxation an ideal terrain 
to explore as many of the potential problems as possible.

As far as the analysis of national tax measures in the light of the fundamen-
tal freedoms and the State aid rules are concerned, these measures differ 
in some important respects from other (non-tax) measures. In particular, 
the fundamental freedoms are interpreted by the Court in a way that they 
prohibit only discriminatory tax measures but not indistinctly applicable 
tax provisions which could nevertheless restrict free movement. This is 
an important difference as compared to non-tax measures which can be 
caught by the freedoms even when applied equally to cross-border and 
purely domestic situations. Likewise, the application of the State aid rules 
to tax measures shows some specifics compared to the application of the 
same rules to non-tax measures. The best proof of this is the fact that the 
Commission had issued, as early as 1998, separate guidelines for the ap-
plication of the State aid rules to measures of business taxation. As will 
be explained in the forthcoming part of this thesis, the crucial questions 
in the application of the State aid rules to (direct) tax measures are (i) how 
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to distinguish selective tax measures from general ones, and (ii) on what 
grounds prima facie selective tax measures may be justified. Selectivity 
involves a comparability analysis of the same kind as discrimination; the 
fundamental freedom analysis includes an examination of possible justifica-
tion of an apparent infringement just as the State aid review. Thus, the analy-
sis of tax measures under the State aid rules and the fundamental freedoms 
boils down to essentially the same two-stage test. If we take into account, in 
addition to the common method of analysis, that the fundamental freedoms 
entail only a discrimination analysis in relation to tax measures, the result 
is a considerable overlap between the scope of the State aid rules and the 
fundamental freedoms in cases when they are applied to tax measures. Thus, 
the field of taxation appears to be a nurturing ground for conceptual challen-
ges inviting legal research which the author of this thesis could not resist.

Finally, there is another reason for which the field of taxation has been 
chosen as the specific policy area where the general findings of this thesis 
are put into a concrete context. In particular, as is widely-known and dis-
cussed in EU (tax) law circles, the Commission has recently stepped up its 
efforts as regards tax coordination in the Union by issuing several initiatives 
either for new harmonizing measures or substantially revamping existing 
measures.3 Most notably, in 2011, the Commission tabled a proposal for a 
Directive on a Common Consolidated Corporate Tax Base (CCCTB) propo-
sing a common system for calculating the tax base of companies operating 
in the EU.4 In the same year, the Commission submitted a proposal for a 
Directive on Financial Transaction Tax,5 which failed to receive unanimous 
support by the Member States; however, 11 of them have been authorized 
to continue with the introduction of such tax in the framework of enhanced 
cooperation.6 The proposal on this is now pending in the Council.7 These 
developments are important, also, from the point of view of the relationship 
of primary law and secondary law. As the role of positive integration and 
in turn, the volume of secondary legislation is expected to grow in the field 

3. See for an overview ECOFIN Report to the European Council on tax issues, 11802/12, 
Brussels, 25 June 2012 and for further developments Council of the European Union Press 
Release 11260/13, 3248th Council meeting Economic and Financial Affairs, Luxembourg, 
21 June 2013.
4. COM(2011) 121/4, see European Commission Press Release IP/11/319, European 
corporate tax base: making business easier and cheaper, Brussels, 16 March 2011.
5. European Commission Press Release IP/11/1085, Financial Transaction Tax: Making 
the financial sector pay its fair share, Brussels, 28 September 2011. 
6. Council Decision 2013/52/EU, see Council of the European Union, Financial trans-
action tax: Council agrees to enhanced cooperation, Brussels, 22 January 2013, 5555/13, 
PRESSE 23.
7. Proposal for a Council Directive implementing enhanced cooperation in the area 
of financial transaction tax, COM(2013) 71 final, Brussels, 14.2.2013.
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of taxation, the potential for interactions and conflicts between primary and 
secondary law also increases.8 Our research is intended to shed light on the 
basic rules and principles, as well as some underlying legal-constitutio-
nal-political relations in the Union, on the basis of which potential conflicts 
between the tax harmonization instruments which may come into life and 
primary Union law can be accessed, understood and solved. In this way, 
we also hope to lay the foundations for future research on this emerging 
subject in EU tax law

1.2. Methodology

As it appears from the above introduction to the subject matter, the main 
inquiries in this thesis are driven by the demand for systematization and 
conceptualization insofar as we subtract generally applicable rules and prin-
ciples from the case law, categorize judicial techniques and identify them 
in different fields of EU law, deduct common methodological features from 
norms which seemingly use differing methods of analysis, develop an ana-
lytical framework with the aim of increasing consistency of application of 
a norm and define and delimit the scope of potentially overlapping norms. 
As regards the systematic approach to law, it is normally pointed out that it 
refers to the current state of affairs of the law. The starting point and the sub-
ject matter of such approach is the existing set of norms, the law as it stands, 
i.e. lex lata.9 Only a system can be examined by a systematic approach. A 
systematic approach to EU law presupposes that the latter is a system, that 
is, a coherent unity of norms. This perception of EU law can be contested. 
In opposition to the system-nature of EU law one could refer to the fact 
that it is not complete. An aspect of this non-completeness is related to the 
fact that the EU was established with the limited aim of economic integra-
tion. Its central idea and objective was the internal market and therefore, 
its competences, activities and the laws that its institutions enacted had all 
been geared towards that objective. Evidently, the EU has evolved over 
time into much more than an economic community. Its competences have 
been greatly enhanced, it has developed policies and activities affecting the 
most variable aspects of social and political life, such as fundamental rights 

8. A good indication for this is that the UK has already challenged the legality of the 
Council Decision authorizing enhanced cooperation on the Financial Transaction Tax 
(see pending Case C-209/13 UK v Council), which envisages possible challenges to the 
Directive, if and when adopted, also on substantive grounds, such as restricting the free 
movement of capital. 
9. K. Riesenhuber, English common law versus German Systemdenken? Internal 
versus external approaches, 7 Utrecht Law Review 1 (2011), pp. 117-130, at p. 118. 
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protection, environment, culture, public health, education, employment, 
justice, immigration and even defence, security and foreign policy. Legal 
acts or non-binding instruments adopted by the Union may affect all these 
different areas. Therefore, from the point of view of the reach and scope of 
EU law, the argument that it is not complete is hardly tenable. Admittedly, 
in certain areas of law the presence and significance of positive EU rules is 
still low (e.g. contract law or even direct taxation). While this could cast a 
doubt as to whether certain specific areas of EU law constitute a coherent 
whole which could be qualified as a system, it does not call into question 
that EU law, in general and as a whole, constitutes a legal system. The fea-
tures which enable EU law to be qualified as a system will be extensively 
discussed in Chapter 3. Here we only mention a few arguments on the basis 
of which the system-nature of EU law is usually contested and we show 
why they are unfounded. 

The incompleteness argument may also refer to the fact that the Union’s 
legal order, when perceived in its relations with the national legal systems or 
international law, exists side by side with other legal orders that make claims 
for final authority which compete with the similar claim of the Union. This 
confers on EU law a sort of contested or negotiated normative authority.10 
The fact that the EU exists under the conditions of legal/constitutional plura-
lism cannot distract from the system nature of EU law. If we accepted such 
argument, we would have to question the system nature of all the national 
legal systems as well. Pluralism only means that the various sources of au-
thority in the international legal sphere, amongst them the EU, cannot (any 
longer) make claims for exclusive sovereignty and authority.

A further doubt can be raised with regard to the system characterization of 
EU law by reference to its decentralized enforcement. An important charac-
teristic of any collection of legal rules which amount to a legal system is 
the uniform and consistent application of the law by the authorities entru-
sted with such task. EU law is enforced, first and foremost, by the autho-
rities and courts of the 28 Member States. This is, undeniably, a potential 
source of divergence and inconsistency in the application of EU law. As a 
counterbalance, the Court of Justice of the European Union is entrusted to 
ensure, as a final arbiter, the uniform interpretation and application of EU 
law throughout the Union. However, frequently, the Court of Justice itself 
is accused of being inconsistent in its case law and thereby creating serious 

10. M. P. Maduro, Interpreting European Law: Judicial Adjudication in a Context of 
Constitutional Pluralism, European Journal of Legal Studies (EJLS) Vol.1. No. 2 (Working 
Paper IE Law School WPLS08-02 05-02-2008), p. 1.
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uncertainties in the interpretation and application of EU law. While in cer-
tain areas of its jurisprudence such criticism may, indeed, be justified, it has 
to be recalled that an imperfect case law record is not unique to the highest 
court of the Union. Many national Supreme Courts could face similar cri-
ticism, although in their case, no one would question whether the law they 
apply is a legal system. 

Contrary to the critical voices, we consider that the Court of Justice has 
played an immense and indispensible role in the development and con-
stitutionalization of EU law and thus, it is largely due to the Court that 
EU law can function as a legal system. It is sufficient to refer here to such 
fundamental concepts as supremacy and direct effect, which established the 
autonomous character of EU law and guaranteed its effective enforcement 
or fundamental rights protection, which played a key role in the constitutio-
nalization of EU law. In addition, the development of the general principles 
of EU law by the Court has greatly contributed to EU law’s featuring as a 
‘coherent whole’. Such principles have an essential gap filling and inter-
pretative function within the framework of EU law completing the existing 
positive rules and enhancing their consistent interpretation. In the words of 
Advocate General Jacobs: “... it is largely by the use of such principles that 
the Court has been able to fashion the Treaties and Community legislation 
into a coherent legal order”.11 

Moreover, the Court treats its own case law as a system. In its decisions, 
the Court refers to previous cases and treats them as an authority, besides 
the text of the Treaties and secondary law. Most of the times, it reasons its 
decisions in the context of previous judgments and makes an effort to fit the 
new decision in with the underlying rational of the case law. Thus, the Court 
presents its body of case law as a coherent whole and approaches it in a sys-
tematic manner. Conversely, it is sometimes considered that the fact that the 
Court uses the teleological interpretation method accompanied by a strong 
effet utile doctrine as its main interpretation method indicates that Union law 
is “primarily (or even essentially) a functional legal order”.12 True, teleolo-
gical interpretation plays a dominant role in the Court’s jurisprudence; the 

11. F.G. Jacobs, The Evolution of the European Legal Order, 41 Common Market Law 
Review (CMLRev) 2 (2004), pp. 303-316, at p. 312.
12. See the reference to such views by Hesselink in M.W. Hesselink, How many sys-
tems of private law are there in Europe? On plural legal sources, multiple identities and 
the unity of law, in: Pluralism and European Private Law (L. Niglia ed., Hart Publishing 
2013), pp. 199-247; Centre for the Study of European Contract Law Working Paper 
Series No. 2012-03; Amsterdam Law School Research Paper No. 2012-59; Postnational 
Rulemaking Working Paper No. 2012-04, at p. 5. Available at SSRN: http://ssrn.com/
abstract=2046964.
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use of such method does not entail, however, that the Court would freely 
deviate from its previous decisions or the text and scheme of the interpreted 
provision if the realization of the aim of the rule itself or the objective of 
establishing the internal market, as a general telos, so requires. The Court 
normally refers to the “spirit, wording and scheme of the system” as factors 
which guide its interpretation. This integrates the three main interpretation 
methods; ‘spirit’ refers to teleological interpretation, ‘wording’ to literal 
interpretation and ‘the scheme of the system’ to systematic interpretation. 
Riesenhuber points out that the Court’s reference to the ‘scheme of the 
system’ may refer to both the formal order of the law which is being inter-
preted (‘outer system’) and its underlying principles (‘inner system’).13 In 
the former case, we speak about ‘contextual interpretation’. In the latter 
case, where the interpretation is guided by the underlying principles of the 
law the systematic approach comes, in fact, very close to teleological inter-
pretation. This suggests that the teleological interpretation method should 
not be understood as an antonym of a systematic approach. Along the same 
line, Advocate General Maduro demonstrates how teleological interpreta-
tion contributes to the coherence and consistency of the law and, in parti-
cular, EU law.14 Therefore, the fact that the Court uses predominantly the 
teleological interpretation method to interpret EU law does not in any way 
question the system-nature of EU law.

In conclusion, the various arguments discussed above cannot cast doubt on 
the system-nature of EU law. Therefore, our assumption and starting point 
that EU law is a legal system remains valid. This entails that it can be and, 
as we set out in our ‘mission statement’, should be analysed by a systematic 
method.  

From the systematic method it follows that much of our research is descrip-
tive. We describe the existing state of affairs as regards the relationship of 
various sources of EU law predominantly through the analysis of the Court’s 
case law pointing out how the Court perceives these relations, explaining 
the case law and pointing to inconsistencies. However, as does virtually all 
scholarly work in law, we also make normative claims in this thesis. Those 
normative claims concern the questions how to develop a more structured 
approach to dealing with the relationship between different norms of EU 
law, how to improve the consistency of the case law by a coherent applic-
ation of the rules and principles we identified as regards the relationship 
between different norms of EU law and how to devise consistent methods 

13. Riesenhuber, supra note 9, p. 118.
14. Maduro, supra note 10, p. 5 et seq. 
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of analysis for the same purpose. Such claims aim at reinforcing the system 
nature of EU law. Moreover, we also take a normative stand when we call 
for an effective substantive judicial review of secondary Union law. This 
aims at bolstering the EU’s claim that it is a constitutional order “based on 
the rule of law”, as the Court famously stated in Les Verts.15 

In Part I, we approach the subject in a general manner, examining EU law 
as a whole without narrowing the examination to any specific area. In Part 
II, we first, identify rules and principles governing the relationship of the 
free movement provisions and secondary law in general then, we apply them 
to the specific field of taxation. Here we do not aim at an in-depth exami-
nation of all the acts of secondary law existing in the field of taxation for 
the purpose of identifying all the provisions which may potentially conflict 
with primary law. Rather, our purpose is to demonstrate through examples 
how the principles governing the relationship of primary and secondary law 
which we deduced from the examination of the general case law apply in 
the specific context of taxation. In Part III, the analysis of the relationship 
of the fundamental freedoms and the State aid rules follows a different 
method. We do not attempt to apply rules and principles drawn from gene-
ral State aid law to the area of fiscal State aid. Instead, we examine fiscal 
State aid separately and independently from other forms of State aid. In 
general, in Part III, we take a different perspective from that of the previous 
parts. Instead of examining the relationship between EU law norms which 
are located at different levels of the hierarchy of Union law, we turn to the 
question of how national measures are analysed under two different regimes 
of primary Union law. 

15. ECJ, 23 April 1986, Case 294/83 Parti écologiste ‘Les Verts’ v European Parliament.
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Chapter 2

Sources of EU law

2.1. Primary law

In the EU law terminology, it is commonplace to distinguish ‘primary’ and 
‘secondary’ EU law. Primary EU law originates directly from the Member 
States as the ’constituent authority’ of the EU’s legal order.16 Thus, this term 
covers the founding Treaties of the European Union,17 namely the Treaty 
on the European Union (‘TEU’)18 and the Treaty on the Functioning of the 
European Union (‘TFEU’ or ‘Treaty’)19 (hereinafter jointly also referred to 

16. K. Lenaerts and P. van Nuffel, Constitutional Law of the European Union, Second 
Edition (R. Bray ed., Thomson Sweet & Maxwell 2005), p. 705.
17. Before the entry into force of the Treaty of Lisbon amending the Treaty on European 
Union and the Treaty establishing the European Community, signed at Lisbon  on 13 
December 2007, which entered into force on 1 December 2009 (‘Lisbon Treaty’), the 
term ‘European Union’ was used to designate the three pillar structure consisting of the 
European Community, the Common Foreign and Security Policy and the Justice and 
Home Affairs (after the amendments introduced by the Treaty of Amsterdam the latter 
was called Police and Judicial Cooperation on Criminal Matters). The legal instruments 
adopted by the institutions under the various pillars were different. The term ‘Community 
law’ designated only the sources of law which were employed in the first pillar and which 
had primacy over the national laws of the Member States and was capable of having 
direct effect. By means of the Lisbon Treaty, the European Union and the European 
Community were merged into a single organization, the European Union, which replaced 
and succeeded the European Community. The former third pillar, i.e. matters connected 
to police and judicial cooperation in criminal matters, became subject to the procedures 
and instruments of a supranational nature. With regard to the former second pillar, i.e. 
Common Foreign and Security Policy, there are derogating provisions in the TEU and 
these matters remain to be governed through intergovernmental procedures. Besides the 
European Union, the European Community for Atomic Energy – one of the three original 
communities that constituted the first pillar besides the European (Economic) Community 
and the European Coal and Steel Community (the latter was dissolved on 23 July 2002 
due to the expiry of its founding Treaty) – continues to exist. See on this D. Chalmers, G. 
Davis and G. Monti, European Union Law, Second Edition (Cambridge University Press, 
2010), pp. 23-26, 38-50; P. Craig and P. De Búrca, EU Law, Text, Cases and Materials, 
Fourth Edition (Oxford University Press 2008), pp. 14-18; Kapteyn and VerLoren van 
Themaat, The Law of the European Union and the European Communities, Fourth Revised 
Edition (Kluwer Law International, 2008), pp. 30-34, 42-44.
18. The original founding Treaty was the Treaty on European Union signed at Maastricht 
on 10 December 1991 entered into force on 1 November 1993 (‘Maastricht Treaty’). This 
has been amended several times last by the Lisbon Treaty. For a consolidated version, see 
Consolidated versions of the Treaty on European Union and the Treaty on the Functioning 
of the European Union (OJ C83, 30.03.2010).
19. The Lisbon Treaty renamed this Treaty. The original founding Treaty was the 
Treaty establishing the European Economic Community, signed at Rome on 25 March 
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as the ‘Treaties’ or the ‘founding Treaties’). These two Treaties are the most 
important sources of EU primary law and they have the same legal value.20 
The Charter of Fundamental Rights of the European Union21 (hereinaf-
ter also referred to as ‘Charter’) albeit not incorporated in the text of the 
Treaties has the same legal value as the Treaties as expressly confirmed by 
Article 6(1) first subparagraph TEU.22 Consequently, the Charter also forms 
part of primary EU Law. The Treaty establishing the European Atomic 
Energy Community23 is the founding treaty of one of the three original 
Communities, which, not having been repealed by the Lisbon Treaty, is still 
in force and constitutes primary EU law. Furthermore, the treaties amending 
and supplementing the founding Treaties also qualify as primary EU law.24 
Primary law also extends to the provisions agreed upon by the Member 
States and the states acceding to the European Union, i.e. the Accession 
Treaties and the Acts of Accession.25 

The concept of primary law, as described above, is also used by the Court of 
Justice (hereinafter: the ‘CJ’ or the ‘Court’) and the General Court (herein-
after: the ‘GC’ or the ‘General Court’).26 The General Court defined the 
notion of primary law in Dubois (with regard to the Treaty texts which were 
in force at the time of the case): 

1957 entered into force on 1 January 1958 (‘EEC Treaty’). The Maastricht Treaty renamed 
the EEC Treaty to the Treaty establishing the European Community (‘EC Treaty’). The 
Lisbon Treaty continued the rebaptizing and the EC Treaty became the Treaty on the 
Functioning of the European Union (‘TFEU’). For the latest consolidated version see 
Consolidated versions of the Treaty on European Union and the Treaty on the Functioning 
of the European Union (OJ C83, 30.03.2010).
20. Article 1 third subparagraph TEU.
21. Charter of Fundamental Rights of the European Union originally proclaimed on 
7 December 2000 by the European Parliament, the Council and the Commission and 
reproclaimed (in an adapted form) by the same institutions at Strasbourg on 12 December 
2007 (OJ C303, 14.12.2007). For a consolidated version see Charter of Fundamental 
Rights of the European Union (OJ C83, 30.03.2010).
22. Declaration No. 1. annexed to the Final Act of the Intergovernmental Conference 
which adopted the Treaty of Lisbon reiterates that the Charter of Fundamental Rights of 
the European Union has legally binding force. 
23. Treaty establishing the European Atomic Energy Community signed at Rome 
on 25 March 1957 entered into force on 1 January 1958. For a consolidated version see 
Consolidated version of the Treaty establishing the European Atomic Energy Community 
(OJ C84, 30.03.2010).
24.. Most importantly, the Single European Act signed at Luxembourg on 17 February 
1986 (OJ L169, 29.06.1987), the Treaty of Amsterdam signed at Amsterdam on 2 October 
1997 (OJ C340, 10.09.1997), the Treaty of Nice signed at Nice on 11 December 2000 
(OJ C80, 10.03.2001), and the Lisbon Treaty.
25. For these see: http://eur-lex.europa.eu/en/treaties/index.htm#accession.
26. The terms ’primary’ and/or ’secondary’ law appear in e.g. ECJ, 27 October 1992, 
Case C-240/90 Germany v Commission, para. 42; CFI, 29 January 1998, Case T-113/96 
Édouard Dubois et Fils SA v Council and Commission, para. 41; CFI, 11 July 2007, Case 
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“[p]rimary Community law consists of the Treaties establishing the European 
Coal and Steel Community, the European Community and the European Atomic 
Energy Community, and the agreements which supplemented or amended 
those Treaties, such as the Convention on certain institutions common to the 
European Communities, the treaties concerning the accession of new Member 
States, the Single Act and the Treaty on European Union. Those treaties […] 
are agreements concluded between the Member States in order to establish or 
modify the European Communities.”27

In addition, “protocols annexed to [the Treaties] by common accord of 
the Member States”, which form “an integral part thereof”28  also belong 
to the category of primary law.29 Finally, primary law also includes the 
general principles of EU law, which are referred to in Article 6(3) TEU.30 
Inasmuch as they are derived from the constitutional traditions common to 
the Member States or international agreements to which the Member States 
are signatories31 they originate, essentially, from the Member States similar 
to other forms of primary EU law. The Court declared as early as at the 
beginning of the seventies that it protects the general principles of law, of 
which fundamental rights form part, as an integral part of EU law.32 Thus, 
fundamental rights may qualify as primary law either on account of being 
stipulated in the Charter of Fundamental Rights or being general principles 
of EU law. 

T-351/03 Schneider Electric SA v Commission, paras. 125, 130; ECJ, 6 May 2008, Case 
C-133/06 European Parliament v Council, para. 58.; ECJ, 3 June 2008, Case C-308/06 
International Association of Independent Tanker Owners (Intertanko) and others v Secretary 
of State for Transport, para. 42, 43; ECJ, 3 September 2008, Joined Cases C-402/05 P 
and C-415/05 P Yassin Abdullah Kadi, Al Barakaat International Foundation v Council, 
para. 307, 308.; ECJ, 15 October 2009, Case C-101/08 Audiolux SA and Other v Group 
Bruxelles Lambert SA (GBL) and Others and Bertelsmann AG and Others, para. 63
27. Case T-113/96 Dubois, para. 41.
28. CFI, 21 June 2001, Joined Cases T-164/99, T-37/00 and T-38/00 Alain Leroy, 
Yannick Chevalier-Delanoue and Virginia Joaquim Matos v Council, para. 58.
29. Lenaerts and Van Nuffel, supra note 16, p. 709.
30. Lenaerts and Van Nuffel, supra note 16, p. 704; A. Arnull, What is a General 
Principle of EU Law?, in: Prohibition of Abuse of Law – A New General Principle of EU 
Law? (R. de la Feria and S. Vogenauer eds., Hart Publishing 2011), pp. 7-23, at p. 12.    
31. ECJ, 17 December 1970, Case 11/70 Internationale Handelgesellschaft v. Einfuhr-
und Vorratstelle für Getriede und Futtermittel, para. 4.
32. Ibid.
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2.2.  Secondary law

2.2.1.  Acts of the institutions

In contrast to primary law, acts adopted by the EU institutions are normally 
called ‘secondary’ (or ‘derived’) EU law, as the power to adopt these acts 
is derived from and based on primary EU law, in particular, the legal basis 
provisions included in the founding Treaties.

The basic typology of secondary EU law is set out in Article 288 TFEU. 
According to the first subparagraph of this provision ”[t]o exercise the 
Union’s competences, the institutions shall adopt regulations, directives, 
decisions, recommendations and opinions.” Strictly speaking, recommen-
dations and opinions are not legal acts resulting in enforceable obligations 
on third parties, as they do not have binding force. Therefore, they rather 
fall under the umbrella of ‘soft law’. The list of legal instruments included 
in Article 288 TFEU is far from being complete, as there are many other 
forms of acts that the EU institutions and bodies use to carry out their tasks 
and competences.33

2.2.2.  International agreements

Amongst the instruments not listed in Article 288 TFEU, are norms that can 
be classified as secondary EU law because they are binding and they have 
a legal basis in the Treaties although in a provision other than Article 288. 
For example, international agreements concluded by the EU are provided 
for in Article 216 TFEU. Pursuant to Article 216(2) TFEU they are binding 
upon the institutions of the Union and the Member States. Formally, due to 
the fact that they are concluded by the Union or, by the Union too, and they 
find their legal basis in primary law, they can be regarded as secondary law.34 
However, as will be discussed below, in a substantive sense, international 
agreements prevail over other (internal) acts of the Union institutions. At 
the same time, they are superseded by primary Union law. Therefore, in 
effect, they are an intermediate category between primary and secondary 
law. The Court held that for the purposes of what is now Article 267 TFEU, 

33. B. de Witte, Legal Instruments and Law-Making in the Lisbon Treaty, in: The Lisbon 
Treaty, EU Constitutionalism without a Constitutional Treaty?, European Community 
Studies Association of Austria (ECSA Austria) Publication Series, Vol. 11 (S. Griller and 
J. Ziller eds., Springer-Verlag Wien 2008), pp. 79-108, at p. 81; Lenaerts and Van Nuffel, 
supra note 16, pp. 757, 782-787.
34. Chalmers, Davies and Monti, supra note 17, p. 98.
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international agreements concluded by the EU – either by itself or with the 
Member States – qualify as acts of the institutions of the Union thus, the 
Court has jurisdiction to give interpretation to them under the preliminary 
ruling procedure.35 

2.2.3.  Inter-institutional agreements

Furthermore, inter-institutional agreements are normally also considered 
as a form of secondary law. The Lisbon Treaty has introduced an express 
legal basis in Article 295 TFEU for the European Parliament, the Council 
and the Commission to conclude such agreements.36 These three institu-
tions may make use of such agreements “to make arrangements for their 
cooperation”. For instance, they may clarify or detail the implementation of 
procedures laid down in the Treaties without actually amending the Treaties 
or changing the institutional balance envisaged in the Treaties. This con-
dition is expressed by the requirement in Article 295 TFEU that the agree-
ments be “in compliance with the Treaties”.37 It is noteworthy that before 
the codification by the TFEU of a general legal basis for the conclusion of 
inter-institutional agreements it was rather common practice to enter into 
such agreements also by institutions and bodies other than the Parliament, 

35. ECJ, 30 April 1974, Case 181/73 R. & V. Haegeman v Belgian State, para. 4; ECJ, 
30 September 1987, Case 12/86 Meryem Demirel v Stadt Schwäbisch Gmünd, para. 7. 
36. This provision is not in the same Section as Article 288. The latter is in Chapter 2, 
Section 1 of the TFEU entitled “Legal acts of the Union” while Article 295 is placed in 
Section 2 of the same chapter entitled “Procedures for the adoption of acts and other 
provisions”. This indicates that inter-institutional agreements are not real legal acts that 
can produce legal effects in relations extraneous to the institutions that are party to the 
agreement. Therefore, they are described as “ancillary legal mechanism to be used in 
the specific context of the inter-institutional decision-making procedures”, see De Witte, 
supra note 33, p. 102. 
37. Lenaerts and Van Nuffel point to a Declaration No.3 annexed to the Treaty of Nice 
(Lenaerts and Van Nuffel, supra note 16, p. 791, note 666) which goes further than this 
stating that “[inter-institutional] agreements may not amend or supplement the provisions 
of the Treaty”. While amending Treaty provisions is definitely not “in compliance” with 
the Treaties, supplementing them may be considered so especially when the inter-insti-
tutional agreement is intended to lay down detailed rules which are necessary for the 
efficient operation of inter-institutional procedures. This raises the question whether the 
new provision of the TFEU allows a larger scope for the institutions to supplement the 
Treaty provisions or the requirement of being “in compliance” excludes it as was the case 
under Declaration No. 3 to the Treaty of Nice. In the light of this Declaration, a further 
question is whether or not Article 295 TFEU maintains the requirement that was expressly 
provided for in the Declaration, i.e. inter-institutional agreements “may be concluded only 
with the agreement of these three institutions”. The expression “by common agreement” in 
Article 295 suggests that the participation of all three institutions is a continued condition 
for entering into inter-institutional agreements.      
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the Council and the Commission.38 In addition, agreements were concluded 
for purposes other than managing cooperation between the institutions.39 In 
view of Article 295 TFEU, the question arises whether inter-institutional 
agreements between other bodies and on different matters than those in-
cluded in Article 295 are now outlawed by the latter provision.

As to the effects of inter-institutional agreements, Article 295 TFEU merely 
states that they may be of a binding nature. Accordingly, the legal force 
of an inter-institutional agreement may depend on whether the instituti-
ons intended it to be binding, an indicator of which is the title chosen for 
the agreement e.g. declaration, code of conduct or agreement (agreement 
indicating a higher degree of binding force).40 When it can be inferred that 
the institutions only intended to coordinate their positions in an agreement 
before the adoption of a binding act, the agreement will not have binding 
force.41 As long as they do not have binding force they fall within the hetero-
geneous category of “soft law”. 

2.2.4.  Legal instruments for the former second pillar

With the reform brought about by the Lisbon Treaty the separate legal 
instruments that existed for the EU’s second and third pillar have disap-
peared.42 ln this sense, a certain degree of simplification of the legal acts 
occurred. The matters that had previously fallen within the third pillar, i.e. 
Police and Judicial Cooperation in Criminal Matters, are now fully subject 
to the uniform instruments listed in Article 288 TFEU. As far as the former 
second pillar, the Common Foreign and Security Policy (CFSP), is concer-
ned, specific provisions govern it under the TEU.43 Article 24(1) second sub-
paragraph TEU excludes the adoption of legislative acts in the field of CFSP. 
Legislative acts, as will be explained below, are those adopted through the 

38. For examples of agreements between other agencies and bodies, such as the ECB 
and Europol, see Lenaerts and Van Nuffel, supra note 16, p. 791, FN 664.
39. Several types and forms of these agreements are mentioned by Lenaerts and Van 
Nuffel, such as Joint Declarations and Agreements between the institutions regarding 
various legislative procedures, the budgetary procedure, financing, joint declarations on 
fundamental rights and democratic principles, agreements on various aspects of Community 
legislation, see Lenaerts and Van Nuffel, supra note 16, p. 790, FN 661, 662.
40. Ibid. p. 791. 
41. Ibid.
42. For the second pillar they were ‘joint actions’, ‘common positions’ and ‘decisi-
ons’, whereas for the third pillar they were ‘framework decisions’, ‘decisions’, ‘common 
positions’ and ‘conventions’.
43. Title V, Chapter 2 of the TEU.
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ordinary or special legislative procedures defined under the TFEU. This 
means that for the adoption of legal acts concerning the CFSP, the normal 
legislative procedures do not apply. Instead, specific rules determine the 
institutions which have competence regarding the CFSP and the procedures 
and instruments through which they exercise their competence. As regards 
the instruments, Article 25(b) TEU lays down that the competent instituti-
ons, i.e. the European Council and the Council, “adopt decisions defining 
(i) actions to be undertaken by the Union; (ii) positions to be taken by the 
Union; (iii) arrangements for the implementation of the decisions referred to 
in points (i) and (ii)” within the ambit of the CFSP. De Witte points out that 
it is not clear from the text and structure of the Treaties whether or not this 
‘decision’ is the same as the standard ‘decision’ which is defined in Article 
288 TFEU. He adds that if the CFSP decision corresponds to the Article 288 
decision it would entail that a legal instrument which is capable of produ-
cing direct effect has been brought to the field of CFSP, which could hardly 
have been the intention of the drafters of the Lisbon Treaty.44        

In addition to the acts mentioned above, the complete catalogue of EU legal 
instruments includes a large number of atypical instruments (actes atypi-
que) which are not formally defined in the Treaties and are often adopted 
without an authorization set forth in the Treaties. When considering the 
legality of these instruments, regard has to be had to the wording of the first 
subparagraph of Article 288 TFEU, “[t]o exercise the Union’s competences, 
the institutions shall adopt regulations, directives, decisions, recommendati-
ons and opinions”. This formulation suggests that the list of secondary law 
instruments set out in this provision is exhaustive. However, this is contra-
dicted by the third subparagraph of Article 296 TFEU which provides that 
“[w]hen considering draft legislative acts, the European Parliament and the 
Council shall refrain from adopting acts not provided for by the relevant 
legislative procedure in the area in question.” Although the meaning of this 
provision is far from clear, commentators interpret it as a limited prohibition 
for the adoption of atypical acts.45 Specifically, it excludes the adoption of 
non-standard instruments only if they would qualify as legislative acts, that 
is, if they are to be adopted by a formalised legislative procedure. Therefore, 
the Council and the Commission can still adopt atypical acts when exerci-
sing implementing powers, or the Commission when exercising delegated 

44. De Witte, supra note 33, p. 90.
45. H. Hofmann, Legislation, Delegation and Implementation under the Treaty of 
Lisbon: Typology Meets Reality, 15 European Law Journal 4 (2009), pp. 482-505, at 
p. 487, FN 23; K. Lenaerts and M. Desomer, Towards a Hierarchy of Legal Acts in the 
European Union? Simplification of Legal Instruments and Procedures, 11 European Law 
Journal 6 (2005), pp. 744-765, at p. 757.
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powers subject to the conditions of delegation. Furthermore, nothing under 
the Treaties seems to exclude the adoption of non-standard, non-binding soft 
law instruments by any of the institutions or other bodies or agencies. In the 
light of this, the category of atypical instruments includes soft law measures 
as well as binding acts, such as the ‘sui generis’ decision.46

2.2.5.  ‘Sui generis’ decisions

As to the ‘sui generis’ decision, commentators point out that before the 
changes introduced by the Lisbon Treaty, these were instruments that were 
distinguishable from the standard decisions included in the nomenclature of 
legal acts under the then Article 249 EC Treaty (now Article 288 TFEU).47 
While under the former system standard decisions were understood to be 
individual administrative acts, ‘sui generis’ decisions were employed as 
general legislative or executive measures. In particular, certain decisions 
of an organic nature took the form of ‘sui generis’ decisions, such as the 
Comitology Decisions48 and the Decision establishing the General Court49 
(then called the Court of First Instance). They were also used to approve 
international agreements and to lay down institutional arrangements for 
internal organizational matters e.g. rules of procedure or rules setting up 
a body or committee.50 ‘Sui generis’ decisions seem to have been codified 
by the Lisbon Treaty and as a result, no longer qualify as atypical acts. The 
new type of decision mentioned in Article 288 TFEU encompasses both the 
previous standard decision (act of individual application) and ‘sui generis’ 
decision (act of general application).51 In particular, the fourth subpara-
graph of Article 288 TFEU provides that “[a] decision shall be binding in its 
entirety. A decision which specifies those to whom it is addressed shall be 

46. De Witte, supra note 33, p. 81.
47. Whereas in English, no separate terms exist to distinguish the two types of deci-
sions, in German and Dutch the terms used for ‘sui generis’ decisions were ‘Beschluss’ 
and ‘besluit’ respectively in contrast to the standard decision under ex Article 249 EC 
Treaty which were called ‘Entscheidung’ and ‘beschikking’, see Lenaerts and Van Nuffel, 
supra note 16, p. 784; De Witte, supra note 33, p. 95.
48. Council Decision 87/373/EEC of 13 July 1987 laying down the conditions for the 
exercise of implementing powers conferred on the Commission and Council Decision 
1999/468/EC of 28 June 1999 laying down the conditions for the exercise of implementing 
powers conferred on the Commission and Decision 2006/512/EC of 17 July 2006 amend-
ing Decision 1999/468/EC laying down the procedures for the exercise of implementing 
powers conferred on the Commission. 
49. Council Decision 88/591/ECSC, EEC, Euratom of 24 October 1988 establishing 
a Court of First Instance.
50. Lenaerts and Van Nuffel, supra note 16, p. 784.
51. De Witte, supra note 33, p. 95. 
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binding only on them.”52 This implies that a decision which does not specify 
any addressee is of a general nature. Consequently, a ‘decision’ is no longer 
a homogeneous act of individual nature but may also be a form for general 
legislative or executive acts. 

2.3.  Soft law

Other atypical acts adopted by the institutions, such as resolutions, con-
clusions, communications, action plans, notices, guidelines and codes of 
conduct, do not have binding force. They belong to the multitude of ‘soft 
law’ instruments that forms part of the European legal order. The classic 
definition describes soft law as “[r]ules of conduct which, in principle, have 
no legally binding force but which nevertheless may have practical effects”.53 
Gribnau mentions three core elements of this definition, namely (i) rules 
of conduct or commitment, (ii) no legally binding force, and (iii) practical 
impact on behaviour. The two latter elements indicate a tension between 
the aim and the effect of these instruments. Although they do not intend to 
produce formal, legally enforceable obligations they do have an effect inas-
much as they influence the behaviour of the subjects to a certain direction.54 
The growing importance of soft law instruments in the EU’s legal system 
is connected to the strive to shift to new forms of governance,55 in which 
horizontal relationships, networks and involvement of stakeholders replace 
hierarchy, strict normative order and centralised top-down lawmaking and 
administration.56 The proliferation of non-binding rules in the EU can also 
be explained by the fact that in technologically complex policy areas, norms 
enacted by expert committees, special bodies and entitites possessing highly 
technical knowledge necessary for efficient regulation increasingly replace 

52. The wording of Article 249 EC Treaty was different: “A decision shall be binding 
in its entirety upon those to whom it is addressed.”
53. F. Snyder, Soft Law and Institutional Practice in the European Community, in: The 
Construction of Europe: Essays in Honour of Emile Noël (S. Martin ed., Kluwer Academic 
Publishers 1994), pp. 197-225, at p. 198 cited by H. Gribnau, The Code of Conduct for 
Business Taxation, An Evaluation of an EU Soft Law Instrument, in: Traditional and 
Alternative Routes to European Tax Integration (D. Weber ed., IBFD 2010), pp. 67-96, 
at p. 74, and Chalmers, Davies and Monti, supra note 17, p. 101.
54. Gribnau, supra note 53, p. 75.
55. See White Paper on European Governance, COM(2001) 428 final; Communication 
on Governance and Development Policy, COM(2003) 615 final and in the filed of taxa-
tion Communication from the Commission to the Council, the European Parliament and 
the European Economic and Social Committee – Promoting Good Governance in Tax 
Matters, COM(2009) 201 final.
56. Gribnau, supra note 53, pp. 71-72.
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formal EU regulatory instruments.57 Depending on the policy area in which 
they are applied and the context (i.e. sufficient support by hard law instru-
ments), soft law instruments may be an effective tool of achieving various 
objectives of EU policies; therefore, they are rightly designated as a distinct 
source of EU law. 

As to their effects, apart from voluntary compliance certain forms of soft 
law under certain circumstances do entail legal consequences enforceable 
before the courts. With regard to recommendations, a type of soft law instru-
ment that is formally recognized under Article 288 TFEU, the CJ held in 
Grimaldi that “the [Recommendation] in question cannot [...] be regarded 
as having no legal effect. The national courts are bound to take recommen-
dations into consideration in order to decide disputes submitted to them, in 
particular where they cast light on the interpretation of national measures 
adopted in order to implement them or where they are designed to supple-
ment binding Community provisions”.58 Although the breach of soft law 
provisions by the institution enacting it or by a Member State may not 
result in damages claims, as the violated provision does not have binding 
effect on anyone, in certain circumstances soft law instruments may create 
legitimate expectations in individuals as to a certain conduct or response 
by the EU institution and drive them to undertake certain actions. If those 
legitimate expectations are disappointed, individuals and undertakings may 
claim damages on the basis of breach of the legitimate expectations which is 
a general principle of EU law.59 Legitimate expectations may also be relied 
on in the relationship between the Member States and the EU institutions.60 
The fact that soft law instruments do have indirect legal effect explains that 
the review of their legality by the CJ is not excluded merely on account of 
their non-binding nature. Another reason is that a measure which is adopted 
in the form of soft law may nevertheless impose, in substance, legal obli-
gations on its subjects. The Court therefore looks at the intended effect and 
the content of a measure instead of its form or nature when it determines 
whether an action for annulment is available against the measure.61      

57. D. Sarmiento, The function of EU soft law, in: Traditional and Alternative Routes 
to European Tax Integration (D. Weber ed., IBFD 2010), pp. 53-66, at p. 55
58. ECJ, 13 December 1989, Case C-322/88 Salvatore Grimaldi v Fonds des maladies 
professionnelles, para. 18., ECJ, 11 September 2003, Case C-207/01 Altair Chimica SpA 
v ENEL Distribuzione SpA, para. 41.
59. Sarmiento, supra note 57, p. 61; Lenaerts and Van Nuffel, supra note 16, p. 783 
cases referred to in FN 625. 
60. Lenaerts and Van Nuffel, supra note 16, p. 783, cases referred to in FN 626.
61. ECJ, 13 November 1991, Case C-303/90 France v Commission; ECJ, 16 June 1993, 
Case C-325/91 France v Commission, see Sarmiento, supra note 57, p. 61-63; Lenaerts 
and Van Nuffel, supra note 16, pp. 783-784, cases referred to in FN 627.
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Various authors categorise EU soft law instruments in different ways. 
According to their purpose, Chalmers distinguishes ‘commitments about 
the conduct of institutions’ (eg. detailed rules of the legislative procedu-
res), ‘commitments to respect certain values’ (e.g. on fundamental rights), 
‘programming legislation’ (e.g. Action Plans), ‘regulatory communications’ 
(e.g. in competition and nuclear energy), ‘model law-making’ (e.g. areas 
where harmonization is excluded or hard to achieve).62 Gribnau following a 
similar classification on the basis of the function and objective of the measu-
res brings examples from the taxation field for ‘preparatory and informa-
tive instruments’ (e.g. the Ruding Report),63 ‘interpretative and decisional 
instruments’ (e.g. Commission’s Notice on the application of the State aid 
rules to measures relating to direct business taxation)64 and ‘steering instru-
ments’ (e.g. Code of Conduct for Business Taxation65).66 On the basis of the 
scope of the effects entailed by a provision Sarmiento differentiates between 
internal soft law (internal organizational rules) and external soft law (rules 
with effect on third parties).67 Only the latter may create legitimate expec-
tations the infringement of which may lead to liability to damages on the 
side of the institutions. Another categorization is unilateral, bilateral and 
multilateral soft law.68 

Frequently mentioned amongst the advantages of soft law instruments is 
that they are flexible, they can easily be adapted to changing circumstances 
without the formalities of amending legislation,69 they may enhance public 
consultation and civil involvement in the decision-making process, thus 
they may result in better legitimisation than hard rules,70 they are capable of 
accommodating diversities among the Member States without enforcing a 
uniform treatment. On the other hand, they may lack clarity and precision, 
they can result in rule-making without accountability and rules escaping 

62. Chalmers, Davies and Monti, supra note 17, p. 102.
63. Report of the Committee of Independent Experts on Company Taxation, Commission 
of the European Communities 1992.
64. Commission Notice of 11 November 1998 (OJ C384, 10.12.1998.)
65. Conclusions of the ECOFIN Council Meeting on 1 Dec. 1997 concerning taxa-
tion policy – Resolution of the Council and the Representatives of the Governments of 
the Member States, meeting within the Council of 1 Dec. 1997 on a code of conduct for 
business taxation – Taxation of saving (OJ C002, 06.01. 1998).
66. Gribnau, supra note 53, pp. 80-86.
67. Sarmiento, supra note 57, p. 56-57.
68. Ibid.
69. Sarmiento, supra note 57, pp. 54-55.
70. Gribnau, supra note 53, pp. 86-94.
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judicial control, they may lead to the hidden expansion of Union compe-
tences, they may set lower standards of conduct than desirable, or they may 
simply be ineffective.71      

2.4.  Case law

Finally, the case law of the Court of Justice and of the General Court should 
be mentioned amongst the sources of EU law.72 In legal doctrine it is a 
commonly held view that the Union Courts do not follow the doctrine of 
precedent and thus, their judgments do not have the value of precedent in 
the formal sense of the term as used in common law jurisdictions. The doc-
trine of precedent has a meaning going beyond the basic principle that the 
courts need to be consistent, as it includes the notion of binding nature of 
judicial decisions.73 The Union Courts are, in principle, not bound by their 
former decisions; therefore, it is difficult to qualify the case law as a formal 
source of Union law. Nevertheless, the Courts do endevour to closely fol-
low their previous decisions or, at least, create the impression that they do 
so,74 and – apart from formal legislation – they rely only on their previous 
judgments when deciding a case. In this sense, the case law plays a major 
justificatory role.75 This not only confers very high authoritative value on 
the Courts’ judgments but it also brings them close to being binding on the 
Courts themselves. In addition, beyond the fact that the interpretation that 
the Courts give to primary and secondary EU law determines the scope and 
meaning of the provisions of those laws and thereby, crucially influences 
the way as EU law is applied and implemented, the Court through its domi-
nantly teleological and frequently creative interpretation method undeniably 
engages in real rulemaking. Therefore, in practice, the Courts’ task cannot 
be described as being limited to merely interpreting and applying the other 
sources of law. This entails that the case law of the Court should, in fact, be 

71. Chalmers, Davies and Monti, supra note 17, p. 103. For an extensive analysis of 
soft law see L. Seden, Soft Law in European Community Law (Hart Publishing 2004).
72. Lenaerts and Van Nuffel, supra note 16, p. 793; K. Mortelmans, Community Law: 
More than a Functional Area of Law, Less than a Legal System, 23 Legal Issues of European 
Integration 1 (1996), pp. 23-49, at p. 26.
73. A. Arnull, Owning Up to Fallibility: Precedent and the Court of Justice, 30 CMLRev 
2 (1993), pp. 247-266, at p. 247.
74. Arnull describes various tendencies in the Courts’ practice, such as  obscuring the 
status of previous decisions, relying on previous decisions to support different conclusions 
from those they had seemed to suggest, rarely distinguishing previous cases and almost 
never expressly overruling its own decisions, see Arnull, supra note 73.
75. Interpreting precedents, A Comparative Study (D.N. MacCormick and R.S. Summers 
eds., Ashgate 1997), p. 417. 
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considered as a source of EU law. Whether the case law qualifies as primary 
law or secondary law depends on the classification of the underlying norm 
that is interpreted by the case law concerned.76  

76. B.J.M. Terra and P.J. Wattel, European Tax Law, Third Edition (Kluwer Law 
International 2003), p. 29, FN 14. 
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Chapter 3

The constitutional structure of the European Union and 
the system-nature of EU law 

3.1.  Introduction

This Chapter aims at describing the Union’s political structure and its legal 
system. It constitutes both the starting point for our systematic analysis of 
the sources of EU law and the justification for taking such approach by poin-
ting out the existing system-characteristics of EU law which substantiate the 
application of this method.

Contrary to the claims which describe EU law as a functional area of law 
or a functional legal order,77 we maintain that EU law constitutes a cohe-
rent whole, a unity which is characterised by constitutional as opposed to 
functional consistency. As regards the European Union itself, unlike those 
who consider it a supranational administrative governance structure whose 
autonomy is merely functional and whose legitimacy is derived from the 
national democratic institutions,78 we perceive the Union as an autono-
mously legitimised constitutional polity, a federal organization that consti-
tutes the middle ground between national and international formations. The 
founding Treaties together with the general principles of EU law, including 
fundamental rights, constitute primary Union law and fulfil the function of 
a constitution within the Union’s legal order. The Treaties play the role of 
validating norms as regards secondary Union law. Primary law of a consti-
tutional nature sets the framework within which legislative and executive 
rule-making by the Union institutions must remain both in a procedural 
and a substantive sense. The constitutional review of secondary EU law in 
the light of the Treaty rules and the general principles of EU law is desig-
ned to ensure constitutional consistency within the system. The hierarchy 
between primary and secondary law is an important system-characteristic 
in the Union’s legal order and an essential element of the Union’s constitu-
tional infrastructure. 

77. See Mortelmans, supra note 72.
78. P.L. Lindseth, Power and Legitimacy, Reconciling Europe and the Nation-State 
(Oxford University Press 2010) p. 251 et seq. 
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With Dashwoods’s famous expression what this Chapter describes in detail 
is a ‘constitutional order of States’.79 This term refers to all the important 
elements of the European Union’s essence: constitutional, order, (consisting 
of) States. In this Chapter, we will examine what each of these elements 
refers to in the light of the legal, political and governance structure of the 
Union. Through this analysis we aim to demonstrate that EU law is undoub-
tedly more than a functional set of rules: it is the law of a constitutional 
federal formation which is characterised by sufficient coherence and con-
sistency to be called a legal system. 

3.2.  Nature of the European Union and EU law 

3.2.1.  The Union’s governance structure: between a federal 
State and an international organization

3.2.1.1.  Theories of federalism

According to classic constitutional-legal theory, there are two possible 
types of groupings of States, namely, confederations and federal States.80. 
Confederations are an association of States where the component States 
retain their sovereignty in international relations. The term ‘confederation’ 
includes international organizations81 which are normally characterised by 
a permanent institutional structure. In contrast, a federal State itself acts 
with full sovereignty vis-à-vis other actors of international law and their 
component States are not recognized as independent actors of international 
law. In other words, while federal States are sovereign by themselves in 
the eyes of international law, confederations are not.82 This polarization 
of possible federal structures, which recognizes only the opposing catego-
ries of international organization– federal State, has come under critique 
and revision in recent academic literature. Schütze points out that a strict 

79. A. Dashwood, The Limits of European Community Powers, 21 European Law 
Review 2 (1996), pp. 113-128, p. 113.
80. C. Leben, A Federation of Nation States or a Federal State?, in: What Kind of 
Constitution for What Kind of Polity? Responses to Joschka Fischer (C. Joerges, Y. Mény 
and J.H.H. Weiler eds., European University Institute, 2000), pp. 99-111, at p. 101.
81. S. Griller, Is this a Constitution? Remarks on a Contested Concept, in: The Lisbon 
Treaty, EU Constitutionalism without a Constitutional Treaty?, European Community 
Studies Association of Austria (ECSA Austria) Publication Series, Vol. 11 (S. Griller and 
J. Ziller eds., Springer-Verlag Wien 2008), pp. 21-56, at p. 36; R. Schütze, On “Federal” 
Ground: The European Union as an (inter)National Phenomenon, 46 CMLRev 4 (2009), 
pp. 1069-1105, at p. 1089.
82. Leben, supra note 80, p. 102.
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conceptual duality is a characteristic of European federal thinking which 
is embedded in “statist traditions” and the idea of indivisible sovereignty.83 
Conversely, the American legal tradition recognizes different degrees in the 
spectrum of federal structures. Accordingly, while the traditional European 
school identified the original federation of the Unites States of America with 
a national structure and classified it as a federal State, American federalism 
placed the latter on the spectrum of federations somewhere between the 
national and the international. Schütze advocates that the European Union’s 
polity should be explained from the theoretical perspective of American 
federalism, as only such analytical framework can capture its legal and 
political reality, which can be best described as “a hybrid (inter)national 
phenomenon”.84  

3.2.1.2.  Inter-governmental and supranational features of the 
Union

Indeed, the European Union does not fit into the established dual catego-
ries of international organization – federal State. The Union represents a 
political formation that is more than a traditional international organization 
but less than a federal State.85 European legal thinking – not acknowled-
ging the premise that federal organizations are normally and generally a 
mix between the national and the international – started to describe the 
European Union as a sui generis legal phenomenon operating on a twofold 
logic of ‘inter-governmentalism’ and ‘supranationalism’.86 The latter terms 
correspond in common language to ‘international features’ and ‘national 
features’ respectively.87  

83. Schütze, supra note 81, p. 1069 et seq. 
84. Ibid. p. 1078.
85. For a concise summary of discussions on the nature of the Union and EU law in 
German legal doctrine in the beginning of the 2000’s see A. von Bogdandy, A Bird’s Eye 
View on the Science of European Law: Structures, Debates and Development Prospects of 
Basic Research on the Law of the European Union in a German Perspective, 6 European 
Law Journal 3 (2000), pp. 208-238, at 214.
86. Leben, supra note 80, p. 100.
87. Schütze criticizes both the ‘sui generis’ theory and the use of the term ‘suprana-
tionalism’. In his view, these terms do not have any explanatory value, they do not say 
anything about the nature of EU law and the Union and they even deny the possibility 
of a meaningful analysis by emphasizing its uniqueness and incomparability. Further, 
as the ‘sui generis’ argument only defines the Union in negative terms (not a federal 
State and not an international organization) it perpetuates the rigidity of this dual view. 
The ‘sui generis’ approach cannot measure the evolution of the Union’s polity and it is 
historically unfounded, as all previously existing unions were sui generis in the sense 
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The intergovernmental (international) logic predominantly manifests itself 
in the fact that the Union is created by and based on an international agree-
ment between the Member States. Primary law, as we have defined above, 
originates from the Member States meaning that the TEU and the TFEU, as 
the most important pieces of primary law, take the form of international tre-
aties from the point of view of international law. The Treaties not only origi-
nate from the Member States but the Member States remain the “Masters of 
the Treaties”88 insofar as according to Article 48 TEU, the procedure for the 
revision of the Treaties are controlled by the Member States89 which have 
to agree to any possible amendments by common accord and which have 
to ratify the amendments according to their constitutional requirements.90 
The central role of the Member States in changing the Union and its funda-
mentums is also evident from the provisions on admission of new Member 
States91 which set out that the conditions of admission and any adjustment 
to the Treaties are a matter for the applicant State and the Member States. 
The explicit recognition of the possibility of withdrawal by a Member State 
from the Union introduced by the Lisbon Treaty is also perceived as a rein-
forcement of the international organizationcharacter of the Union.92 These 
features of the Union distance it from a federal State and approximate it to 
a traditional international organization. 

On the other hand, the (supra)national logic in the Union’s structure diffe-
rentiates it from most international organizations. This is reflected, first of 
all, in the fact that the Union has its own institutions which enact secondary 
law that may have direct effect on the nationals of the Member States. This 

that they lay somewhere between the national and the international. Finally, such theory 
does not provide a solution in times of constitutional conflict, see Shütze, supra note 81, 
pp. 1091-1092.
88. Griller, supra note 81, p. 24; Chalmers, Davies and Monti, supra note 17, p. 185; 
Schütze, supra note 81, p. 1082; T.A. Börzel and T. Risse, Who is Afraid of a European 
Federation? How to Constitutionalise a Multi-Level Governance System, in: What Kind 
of Constitution for What Kind of Polity? Responses to Joschka Fischer (C. Joerges, Y. 
Mény and J.H.H. Weiler eds., European University Institute 2000), pp. 45-59, at p. 46. 
89. P. Craig, The Role of the European Parliament under the Lisbon Treaty, in: The 
Lisbon Treaty, EU Constitutionalism without a Constitutional Treaty?, European Community 
Studies Association of Austria (ECSA Austria) Publication Series, Vol. 11 (S. Griller and 
J. Ziller eds., Springer-Verlag Wien 2008), pp. 109-134, at p. 132. 
90. This is true for the ordinary revision procedure, which involves an IGC and op-
tionally, a convention composed of representatives of the national Parliaments, of the 
Heads of State or Government of the Member States, of the European Parliament and 
of the Commission. However, it is also true for the simplified revision procedures that 
were introduced by the Lisbon Treaty and which require the unanimous decision of the 
European Council for less significant amendments to the Treaties.    
91. Article 49 TEU, see Chalmers, Davies and Monti, supra note 17, p. 212. 
92. Article 50 TEU, see Griller, supra note 81, p. 46.
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means that it imposes obligations and confers rights on individuals and 
those rights can be enforced through the national legal infrastructure of 
the Member States. Direct effect and primacy are the features of EU law 
which distinguish it from traditional forms of international law under which 
individual States decide themselves if, and to what extent, they give effect 
within their national legal systems to the various rules of international law.93 
The twin principles of primacy and direct effect of Union law are central to 
the understanding of the nature of the Union’s polity.94 In the early seminal 
cases of Van Gend en Loos95 and Costa v ENEL,96 the Court based the con-
cepts of direct effect and primacy on the new, special and original nature 
of the then Community’s legal order and Community law as such. In the 
words of the Court:

“…the Community constitutes a new legal order of international law for the 
benefit of which the states have limited their sovereign rights, albeit within 
limited fields, and the subject of which comprise not only Member States but 
also their nationals.”97

“…the law stemming from the Treaty, an independent source of law, could not, 
because of its special and original nature, be overridden by domestic legal pro-
visions, however framed, without being deprived of it character as Community 
law and without the legal basis of the Community itself being called into ques-
tion.”98

In these cases the Court, by emphasizing the independent and original 
nature of EU law,99 asserted that the Union’s legal authority is autonomous, 

93. Ibid. As regards the primacy of EU law, the Member States’ perspectives differ 
from the perspective of EU law. The absolute primacy of EU law, which would make EU 
law prevail unconditionally even over the national constitution, is not accepted by most 
of the Member States. Several national constitutional/supreme courts expressed the view 
that their fundamental constitutional structures and values are beyond the reach of EU 
law, see Chalmers, Davies and Monti, supra note 17, pp. 188-197.  
94. G. De Búrca, Sovereignty and the Supremacy Doctrine of the European Court of 
Justice, in: Sovereignty in Transition (N. Walker ed., Hart Publishing 2003), pp. 449-460, 
at p. 450. 
95. ECJ, 5 February 1963, Case 26/62 NV Algemene Transport- en Expeditie Onderneming 
van Gend & Loos v Netherlands Inland Revenue Administration.
96. ECJ, 15 July 1964, Case 6/64 Flaminio Costa v ENEL.
97. Case 26/62 Van Gend en Loos.
98. Case 6/64 Costa v ENEL.
99. Following the Lisbon changes and the merging of the Community with the Union, 
‘Community law’ (the law of the former first pillar) is no longer distinguished from other 
forms of EU law and the legal norms of the Union are generally referred to as EU law. 
The question that arises is whether EU law in general, including the law of the former 
second and third pillar, should be recognized as having primacy and direct effect. In the 
Kücükdeveci case the CJ expressly referred to “the principle of the primacy of European 
Union law” (CJ, 19 January 2010, Case C-555/07 Seda Kücükdeveci v Swedex GmbH 
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independent and not derived from the authority of the Member States.100 In 
other words, the Court formulated a claim to sovereignty on behalf of the 
Union.101  

The question that arises in this regard is whether or not the claim of sover-
eignty by the Union transforms the Union from an international organiza-
tion to a State. And what does such a claim imply for the Member States? 
If it is the Union which has autonomous legal authority and sovereignty in 
the EU’s legal order, does this mean that the Member States no longer pos-
sess the latter? This would be the view of the traditional European federal 
thinking, which is built on the concept of indivisible sovereignty holding 
that, as sovereignty cannot be divided, it is either the Union or the Member 
States which possess sovereignty.102 The political and legal reality of the 
Union, however, is more subtle. In order to capture it, we need to distinguish 
between the ‘transfer of sovereignty’, on the one hand, and the ’transfer of 
powers’ or the ‘transfer of sovereign rights’, on the other. ‘Sovereignty’ 
refers to the body which has the ultimate authority or the “summa pote-
stas on which the whole legality/legitimacy of the order depends”.103 In the 
modern nation State, the people or the nation is the bearer of sovereignty 
which vests the institutions of the State with the power to exercise sover-
eign authority. The State, in turn, may transfer certain parts of its sovereign 
power to other entities – notably, international organizations – depending 
on and according to the conditions laid down in the constitution of the State. 
The transfer of some sovereign powers to an international organization does 
not automatically cause the international organization to replace its compo-
nent States in the international law sphere, whereas a full transfer of sover-
eignty would certainly have such a result. As regards the European Union, 
membership in the EU for most of the Member States cannot entail more 
than the delegation of certain powers to the EU and hence, the limitation 
of their sovereign rights in certain areas of public authority. Full transfer of 

and Co. KG , para. 54), which confirms this position. In view of this, it is fair to assume 
that the same is true for direct effect. Below we shall continue to refer to the Union and 
EU law or Union law even though the original doctrines and concepts that are analysed 
here have been developed with respect to the Community and Community law.
100. De Búrca, supra note 94, p. 452, M. P. Maduro, Contrapunctual Law: Europe’s 
Constitutional Pluralism in Action, in: Sovereignty in Transition (N. Walker ed., Hart 
Publishing 2003), pp. 501-537, at p. 504. 
101. Chalmers, Davies and Monti identify four different doctrines resulting from the 
sovereignty of EU law, namely (i) the supremacy of EU law, (ii) the doctrine that EU law 
alone should determine the quality of legal authority of different norms, (iii) the doctrine of 
conferred powers and (iv) the fidelity principle set out in Article 4(3) TEU, see Chalmers, 
Davies and Monti, supra note 17, p. 185.  
102. Schütze, supra note 81, p. 1095. 
103. Leben, supra note 80, p. 106.
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sovereignty or alienation of public authority would be allowed by hardly 
any of the Member States’ constitutions, if at all. In accordance with this, 
the Court in Van Gend en Loos was cautious enough not to talk about the 
transfer of sovereignty by the Member States but rather the limitation of 
their sovereign rights.104 

In the light of this, the most accurate description of the Union’s polity is 
that it is characterized by the concepts of ‘shared’ or ‘divided’ sovereignty 
where powers, competences and capacities are jointly held and exercised 
by the Union and the Member States in most of the fields of public action.105 
Maduro, on the other hand, introduces the notion of ‘competing sovereign-
ties’ to describe the legally and politically pluralist structure of the Union. 
This goes beyond the ideas of shared, pooled or limited sovereignty and 
signals a situation where the claim to sovereignty by the Union competes 
with that of the Member States.106 All in all, from the point of view of the 
internal dimension of sovereignty, neither the Member States nor the EU 
can be considered as possessing exclusive sovereignty.107 

Besides the autonomous nature of Union law, another important element on 
the list of (supra)national features of the Union is the position of individuals 
in the Union’s legal order which differs markedly from that characteristic 
of international organizations. The direct effect of EU law which confers 
directly enforceable rights on individuals is only one aspect of this position. 
The other is the formal establishment of Union citizenship by the Maastricht 
Treaty, which created a direct “legal bond between the European Union and 

104. De Búrca, supra note 94, p. 456.
105. In this respect, some authors do make a distinction between ‘division’ of compe-
tences and ‘sharing’ of competences. The former suggests that both the Union and the 
Member States have their circumscribed sphere of competences where they can exercise 
fully autonomous powers without the influence of the authority of the other polity, while 
the latter describes a more complex way of interaction between the competences of the 
Union and the Member States where powers cannot be exercised in any policy fields 
independently from the other polity. See De Búrca, supra note 94, p. 457-459; Börzel 
and Risse, supra note 88, p. 46-51.  
106. Maduro, supra note 100, p. 505.
107. From the external perspective, sovereignty merely refers to the fact that a political 
formation is recognized as a member of the international community in its own right inde-
pendently from other formations and it enjoys equal rights to those of the other members 
(sovereign equality), see Griller, supra note 81, p. 37. In this respect, the fact that the 
Lisbon Treaty endowed the Union with legal personality (see Article 47 TFEU) placing 
it on a par with States is an important development (previously only the Community was 
a legal person), see Chalmers, Davies and Monti, supra note 17, p. 632.
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it subjects”.108 The nationals of the Member States automatically became 
Union citizens. Union citizenship is additional to national citizenship and 
does not replace the latter.109 This is a distinguishing feature from traditional 
international organizations, as in the case of the latter, legal relationships 
exist only between the organization and its component States and not bet-
ween the organization and the component States’ citizens. 

Despite its (supra)national traits, the majority of the scholars of the traditio-
nal European school is in agreement that the Union is not a (federal) State. 
The factors that distinguish it from a State can be summarised as follows: 

a) Lack of certain competences

Some commentators emphasize the fact that the Union does not possess 
some of the key competences or powers that States do have. For some, the 
decisive competence that the Union lacks and which prevents it from being 
considered a State is the taxation and spending powers.110 

According to the classical theory of international law, the decisive compe-
tences are foreign relations and national defence. If a State transfers these 
competences to another political formation, e.g. to an international organi-
zation, the State loses its sovereignty under international law.111 The Union’s 
competences in the field of foreign policy and security policy are still quite 
weak, even after the Lisbon changes. Although the latter abolished the struc-
tural separation of the former second pillar, it maintained derogating pro-
visions as regards the common foreign and security policy with the result 
that the actions of the Union in these fields are characterised by intergover-
nmental cooperation mechanisms instead of supranational decision-making. 

In this regard, interesting is Griller’s unconventional stance as regards 
the nature of the powers of the Union.112 He disputes the traditional view 
according to which as long as the monopoly of exercising power (i.e. the 
conducting of foreign policy, defence and the enforcement of Union law) 
belongs essentially to the Member States, the Union cannot be regarded as 
a State. He claims that what is decisive in deciding whether or not a polity 

108. Schütze, supra note 81, p. 1093. In Schütze’s view, instead of Union citizenship 
being a ‘supranational feature’, it is proof of the fact that the European Union is on ‘federal 
middle ground’ between the national and the international, see p. 1082.
109. Article 20 TFEU. 
110. Börzel and Risse, supra note 88, p. 48. Differently Leben, see supra note 80, p. 106, 
FN 10.
111. Leben, supra note 80, p. 106.
112. Griller, supra note 81, p. 39.
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has reached statehood is not the lack of centralization of specific areas of 
competence but the general picture with regard to division of powers bet-
ween the central bodies and the component parts. Having regard to the 
ever-expanding competences of the Union, its high volume of ‘regulatory 
output’ and the fact that there is hardly any policy area by now where the 
Member States can exercise full sovereignty without any influence whatsoe-
ver of EU law and EU policies, Griller states that the powers of the Union 
do encompass what is necessary for a (federal) State. 

Another commonly repeated opinion emphasises that the Union does not 
have the capacity to define its own competences (Kompetenz-Kompetenz), 
which, being a key attribute of a sovereign State, prevents it from being con-
sidered a state-like formation.113 Indeed, the Union is based on the principle 
of ‘conferred powers’, under which the 

“…Union shall act only within the limits of the competences conferred upon 
it by the Member States in the Treaties to attain the objectives set out therein. 
Competences not conferred upon the Union in the Treaties remain with the 
Member States”.114 

Although the Court interpreted this principle as meaning that it is the 
Treaties, i.e. EU law itself, which determine the remit of EU legal authori-
ty,115 this doctrine is hardly endorsed by the constitutional courts or supreme 
courts of the Member States, which persist on the view that it is the domes-
tic constitutional arrangements of the Member States which designate the 
boundaries of the authority of the Union by setting limits to the transfer of 
sovereign powers by the Member States.116 A less controversial aspect of 
the principle of ‘conferred powers’ is that the Union is a limited govern-
ment meaning that the Union may act only on specific, contained fields. 
The Lisbon Treaty underlined this ideal with the express specification of 
the powers of the Union in the catalogue introduced in Articles 2 through 
7 TFEU. In any event, both aspects of the principle of ‘conferred powers’ 
imply limits to the Union’s competences that differentiate it from the uni-
versal authority of States which is based on the principle of Kompetenz-
Kompetenz.117 

113. Griller, supra note 81, p. 24.
114. Article 5(2) TEU.
115. Opinion of the Court of 14 December 1991, Opinion 1/91 Draft Agreement relating 
to the creation of the European Economic Area [1991] ECR I-6079.
116. Chalmers, Davies and Monti, supra note 17, p. 212. The Member States’ view is 
underpinned by the actual wording of Article 5 TEU that refers to the conferral of com-
petences by the “Member States in the Treaties” instead of conferral “by the Treaties”.
117. Schütze observes, however, that individual Member States of the Union have lost 
their Kompetenz-Kompetenz, as by acceding to the Union they are no longer competent 
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b) No separation of powers 

Other commentators point to the fact that the institutional structure of the 
Union does not replicate a State structure.118 Separation of powers is not 
carried out within the construct of the Union in the same way as in a State 
model. The European Parliament, although the representative body of the 
citizens of the Union which exercises legislative powers and control over the 
executive, differs in many respects from national parliaments. First, it does 
not have a monopoly over law-making or a general power of legislative ini-
tiative. There are no European parties which would compete in the European 
elections and the Members of the European Parliament (MEPs) are elected 
on the basis of quotas allocated to each Member State instead of a European-
wide principle of ‘one citizen one vote’. The Council, the forum where the 
Member States’ interests are represented, jointly exercises legislative and 
budgetary powers with the Parliament and it still has the final decision-ma-
king power over almost all fields of EU law. The European Council, which 
gained formal recognition with the Lisbon Treaty, gives the general political 
direction to the Union. The Commission, the supranational institution in the 
structure, is the prime body representing the Union interest. It is entrusted 
primarily with executive powers and administration, and, at the same time, 
it oversees the compliance of national administrations with EU law. It is, 
however, also the main initiator of Union legislation and it also engages in 
law-making itself in the sphere of delegated powers.119 The judicial power 
is exercised by the Court of Justice of the European Union. 

This architecture is based on inter-institutional balance rather than a clear 
separation of the legislative-executive-judicial branches of power in the 
classical sense.120 The implementation of a system of clearer separation 
of powers with the aim of bringing the Union closer to a State structure 
and thereby enhancing its democratic credentials was one of the central 
elements of the political proposals and academic debates which led to the 
process of drafting the Constitutional Treaty. Along this line, in 2000, in 
his groundbreaking speech on the finality of European integration, Joschka 
Fischer described as one of the key elements of the envisaged European 
Federation “a European Parliament and a European government which 

unilaterally to determine the limits of their own competences; the Member States could 
transfer powers back to themselves by a common act only following the procedure for 
Treaty amendment, see supra note 81, p. 1083.   
118. D. Grimm, Does Europe Need a Constitution?, 1 European Law Journal 3 (1995), 
pp. 282-302, at p. 291.
119. Chalmers, Davies and Monti, supra note 17, p. 53.
120. Craig, supra note 89, p. 110.
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really do exercise legislative and executive power”.121 This shows that, in 
the eyes of many political thinkers and legal scholars, the lack of classical 
separation of powers is decisive in the classification of the Union.     

c) Lack of a ‘constituent demos’ 

An attribute which is frequently indicated as a reason for which the Union 
cannot be characterised as a State is the lack of legitimisation by a political 
community, a ‘constituent demos’, which is culturally and socially – and 
according to the extremist view on the nation State even ethnically – ho-
mogeneous. Currently, such European people or European demos does not 
exist. We will discuss this aspect in more detail below.

d) Lack of will to turn the Union into a State

Another factor is highlighted by Griller who concludes that the Union – 
both before and after the entry into force of the Lisbon Treaty and irrespec-
tive of the never-enacted changes envisaged by the Constitutional Treaty 
– does meet the basic tripartite definition of a State, i.e. territory, people and 
power.122 Nevertheless, the lack of will on the side of the Member States and 
the institutions of the Union to form a European State and the corresponding 
acceptance of this stance by the international community cause the Union 
not to be a State.123

3.2.2.  Constitution and constitutionalism within the Union

3.2.2.1.  The founding Treaties as the Union’s constitution

Although the Union cannot be assimilated to a State, this does not exclude 
the Union’s legal order from being based on a constitution and, more gene-
rally, from being a constitutional order.124 

121. From Confederacy to Federation: Thoughts on the Finality of European Integration, 
Speech by Joschka Fischer at the Humboldt University in Berlin, 12 May 2000, in: What 
Kind of Constitution for What Kind of Polity? Responses to Joschka Fischer (C. Joerges, 
Y. Mény and J.H.H. Weiler eds., European University Institute 2000), pp. 19-30, at p. 25.
122. Griller referring to Jellinek, see Griller, supra note 81, p. 37.
123. Griller, supra note 81, p. 40.
124. For the views in German legal literature on the question whether or not only States 
can have a constitution see Von Bogdandy, supra note 85, pp. 215-218. According to 
Nergelius, the question whether or not international organizations can have a constitution 
was answered precisely by the “accomplished constitutionalisation of the EU”, see J. 
Nergelius, The Constitutional Dilemma of the European Union (Europa Law Publishing 
2009), p. 13. According to the views of ‘international constitutionalism’, certain concepts of 
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When dealing with the question of whether the EU has a constitution, we 
cannot avoid starting out from the fact that the Union does not have a uni-
fied text that is formally called a ‘Constitution’. The rejection of the Draft 
Constitutional Treaty of 2004 at the Netherlands and French referendums is 
often described as the failure of the European constitutionalization project. 
The position that the process of constitutionalization has failed and, as a 
result, the EU does not have – even after the Lisbon changes – a constitu-
tion seems to be underpinned by the political documents issued by the EU 
institutions after the rejection of the Constitutional Treaty. In particular, 
the European Council when entrusted the Intergovernmental Conference 
(IGC) with the drawing up of the Lisbon Treaty specifically ordered that 
the constitutional concept be set aside: 

“The IGC is asked to draw up a Treaty (hereinafter called the “Reform Treaty”) 
amending the existing Treaties with a view to enhancing the efficiency and 
democratic legitimacy of the enlarged Union, as well as the coherence of its 
external action. The constitutional concept, which consisted in repealing all 
existing Treaties and replacing them by a single text called “Constitution”, is 
abandoned…”125

The European Council stated expressly that the TEU and the TFEU would 
not have a constitutional character. Nonetheless, these political statements 
should be kept apart from the issue of the real constitutional status of the 
Union. The European institutions’ political agenda by emphasizing that the 
amended Treaties, in contrast with the Constitutional Treaty, would not have 
the character of a constitution was to avoid the necessity of new referen-
dums in the Member States which would have put at risk the reinvigorated 
reform process of the Union.126 Psychologically, leaving behind the provi-
sions of the Draft Constitutional Treaty which resembled the most to State 
constitutions127 had the purpose of assuring the European public, which 

national constitutions – such as democracy, rule of law and human rights protection – must 
be applied to international organizations and bodies on the ground that more and more 
sovereign powers are being transferred to them by the States in the current international 
legal order, see Griller, supra note 81, p. 31.
125. Presidency Conclusions, 21-22 June 2007, 11177/07, Annex I, p. 15, para. 1. 
(http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/94932.pdf).
126. Griller, supra note 81, p. 22. At the end, only Ireland held a referendum on the 
ratification of the Lisbon Treaty which, for the second time, on 2 October 2009 approved 
it. See Chalmers, Davies and Monti, supra note 17, pp. 48-50. 
127. The European Council thought to ensure the “abandonment” of the constitutional 
concept by replacing the term of ‘Union Minister for Foreign Affairs’ with that of ‘High 
Representative of the Union for Foreign Affairs and Security Policy’, by retaining the terms 
‘regulations’, ‘directives’ and ‘decisions’ instead of ‘laws’ and ‘framework laws’ which 
were terms that were used in the Draft Constitutional Treaty, by leaving out from the text 
of the Treaty the provisions on the symbols of the Union and by removing the statement 
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was rather skeptical about the European constitutionalization project, that 
the European Union would not be turned to a super-State substituting the 
Member States in their traditional political, economic and societal roles. In 
the light of these, the ‘abandonment of the constitutional concept’ was more 
of a political slogan than a legally underpinned description of the Union’s 
state of affairs. Accordingly, our starting point is that the fact that the Union 
lacks a single and uniform document which is called a ‘constitution’ cannot 
be decisive in answering the question of whether or not the construct of the 
European Union is based on a constitution and – as a somewhat different 
question – whether or not that construct can be described as constitutional. 

In order to answer the question whether the Union has a constitution in a 
substantive sense, first, the various aspects of the concept of ‘constitution’ 
need to be outlined.  

According to Kelsen’s pure theory of law, the legal order is a hierarchy 
of different levels of legal norms in which the validity of a norm rests on 
another norm whose validity, in turn, is determined by a third one.128 Thus, 
the basic premise of this theory is that the reason for the validity of a norm 
can only be the validity of another norm. The norm which represents the 
reason for the validity of another norm is called the ‘higher’ norm and the 
other is called the ‘lower’ norm. The higher norm authorises the enactment 
of the lower norm, that is, it grants authority and competence to a person or 
body to create norms. The legal order in this perspective is seen as a chain 
of super- and subordinated norms. On the top of this chain there must, how-
ever, be a norm whose validity cannot be traced back to any other positive 
norm. Thus, the search for the reason of validity of positive norms ends 
with a norm which, as the last and highest, is presupposed. It is presup-
posed because it cannot be posited, that is to say, created, by an authority 
whose competence would have to rest on a still higher norm. This presup-
posed highest norm in Kelsen’s pure theory of law is called ‘basic norm’ or 
‘Grundnorm’. The Grundnorm can also be seen as the presupposed starting 
point of the procedure of positive law creation. Its function is to authorise 
a norm-creating authority. It is a rule according to which the norms of the 
legal order must be created.129 The presupposed basic norm of the legal 
order postulates that “one ought to comply with an actually established, by 

on the primacy of EU law from the text of the Treaty and including it in a Declaration 
annexed to the Treaty. See Presidency Conclusions, p. 16, para. 3. See also Griller, supra 
note 81, p. 21-23; Chalmers, Davies and Monti, supra note 17, p. 42.
128. H. Kelsen, Pure Theory of Law, Translated from the Second Revised and Enlarged 
German Edition by M. Knight (University of California Press 1967), p. 222.
129. Ibid. pp. 193-197.
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and large effective, constitution, and therefore with the by and large effec-
tive norms, actually created in conformity with that constitution”.130 In a 
national legal order the constitution represents the highest level of positive 
law which regulates the creation of general legal norms, that is, what we 
call ‘legislation’ in the political processes of the modern State. This is the 
concept of constitution in a material sense. The constitution in a formal 
sense, that is, the document which is formally called ‘constitution’, may 
contain norms other than those regulating the process of legislation, e.g. 
rules which determine how the norms in the constitution can be amended or 
abolished. These latter normally subject the amendment of the constitution 
to more rigorous conditions than those applying to ordinary statutes for the 
purpose of stabilising the norms having a constitutional status. Sometimes 
a different body is authorised to create or amend the constitution than the 
one creating and amending general statutes or, if the body is the same, the 
procedure for changing the constitution is more cumbersome in terms of 
voting rules or quorum requirements. The norms making up the constitution 
may also contain prescriptions as to the content of the general norms that 
are to be created in conformity with them. The function of the catalogue of 
fundamental rights that can be found in most of the modern constitutions is 
to exclude the creation of general norms with certain content, i.e. a content 
which contravenes the fundamental rights of citizens.131 

The positivist definition of the constitution, which is described above, is 
also called by some authors the ‘thin’ concept of constitution.132 According 
to this concept, the only function of the constitution is the regulation of 
the creation of general legal norms. Although the formal constitution may 
contain norms other than the ones regulating law-making, e.g. fundamental 
rights, these latter provisions are not indispensible elements of the consti-
tution. In contrast, according to the ‘thick’ concept of constitution, born 
from the ideas of the European Enlightenment, a set of legal norms must 
fulfill certain functions in order to gain the status of constitution; these being 
the recognition of the rights of citizens, the organization of the relations 
between the government and the governed and the separation of powers 
between the various branches of government (establishment of a system of 
‘checks and balances’).133 

In a functional sense, the constitution is the basic order in a polity accor-
ding to which public authority can be exercised. In a historical perspective, 

130. Ibid. p. 212.
131. Ibid. pp. 221-224. 
132. Griller, supra note 81, at p. 29.
133. Griller, supra note 81, p. 30; Nergelius, supra note 124, p. 12.



43

Nature of the European Union and EU law 

constitutions gave the answer to the dilemma that arose when the people 
were acknowledged to be the bearer of ultimate authority, i.e. sovereignty, 
instead of absolute rulers. In a modern State, the people confer powers to 
exercise sovereignty on the State. However, the State institutions can exer-
cise that sovereignty only within proper limits. Thus, the question arose how 
the powers conferred on the State by the people could be legally bound if 
law was the very product of exercising those powers.134 The answer was 
found in dividing positive law into two groups of norms, one directed at the 
institutional structure and the processes by which State power is exercised 
and the other at the behaviour and relationships of the subjects of State 
power. The norms in the former group regulate the creation and application 
of the norms in the latter group. This presupposes not only a hierarchical 
relationship between the two but also that the two groups of norms originate 
from different authors. As Grimm describes, in the process of consitutionali-
zation “[t]he splitting of the legal order is [...] preceded by a splitting of the 
public power into a pouvoir constituant, formed by the people as sovereign, 
and various pouvoir constitutés deriving their powers from it”.135 The norms 
in the first group derive from the ultimate bearer of sovereignty that is, the 
people. These norms enjoy precedence over the norms in the second group 
which originate from the State institutions in which the people vested public 
authority. For the higher-ranking norms which derive from the people and 
are directed at the State power the term ‘constitution’ came into use.136 

Some of these theories define ‘constitution’ with a view and primary focus 
on national legal orders. Nevertheless, except for the strictly nationalistic 
or statist perceptions of the concept of ‘constitution’, most of the theories 
do not exclude a priori the possibility that formations other than States can 
have a constitution. In view of this, it should be analysed whether the foun-
ding Treaties of the EU can be considered the constitution of the Union’s 
legal order. 

Starting from the legal-functional concept of the constitution, most autho-
rities agree that the founding Treaties can be considered the constitution of 
the Union’s legal order. Griller concludes that the EU has a constitution both 
in the ‘thin’ sense and the ‘thick’ sense of the term. 137 The Treaties lay down 
the basic order according to which legislative powers can be exercised by 
the Union. In particular, the Treaties regulate the process of creating general 
norms by empowering certain EU institutions to enact secondary legislation, 

134. Grimm, supra note 118, p. 286.
135. Ibid. p. 287.
136. Ibid.
137. Griller, supra note 81, p. 32.
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setting out the forms of secondary legislation, providing for their legal bases 
and the procedures through which they can be enacted (‘thin’ constitution 
concept). Beyond this, the constitutional features of EU law are detectable 
also in the ’thick’ sense. The case law of the Court, relying on the common 
constitutional traditions of the Member States and the European Convention 
for the Protection of Human Rights and Fundamental Freedoms and other 
international instruments, has long ensured the protection of fundamental 
rights in the EU’s legal order. Separation of powers is guaranteed both verti-
cally – between the EU and the Member States – and horizontally – between 
the EU institutions,138 although in different terms to those in a State model. 

Similarly, Lenaerts states that “the [EC] Treaty can essentially be conside-
red the constitution of the European Community in a substantive, functional 
sense”,139 as it performs all the classical functions of a constitution, in parti-
cular, when it guarantees the division of powers in a horizontal and vertical 
dimension and ensures the protection of fundamental rights. The Treaties 
fulfill these functions owing to the case law of the Court, which was instru-
mental in the Treaties’ ‘constitutionalization’. The latter concept refers to 
the process through which “the EC Treaties have asserted their normative 
independence vis-à-vis the Member States, who created them in the first 
place, and evolved into the founding charter of a supranational system of 
government”.140 Besides asserting that the Union’s autonomous legal order 
originates directly from the Treaties, the Court developed, through the inter-
pretation of the founding Treaties, several other elements of the constituti-
onal infrastructure of the Union. As Maduro describes, this constitutional 
infrastructure consists of “individual and fundamental rights, enforcement 
mechanisms, an institutional rule of law (e.g. separation of powers) and an 
autonomous and hierarchical legal order”.141 

138. Ibid.
139. K. Lenaerts, The Basic Constitutional Charter of a Community Based on the Rule 
of Law, in: The Past and Future of EU Law. The Classics of EU Law Revisited on the 
50th Anniversary of the Rome Treaty (M.P. Maduro and L. Azoulai eds., Hart Publishing 
2010), pp. 293-333, at p. 298. 
140. T. Tridimas, The General Principles of EU Law, Second Edition (Oxford University 
Press 2006), p. 5 FN20 referring to C. Timmermanns, The Constitutionalisation of the 
European Union, 21 Yearbook of European law 1 (2002). 
141. M. P. Maduro, We The Court, The European Court of Justice and the European 
Economic Constitution – A Critical Reading of Article 30 of the EC Treaty (Hart Publishing 
1998), p. 8. Nergelius refers to the establishment of primacy and direct effect of EU law 
and the recognition by the Court of certain procedural prerogatives of the European 
Parliament (Case 294/83 Les Verts) as core elements in the Union’s constitutionalization, 
as well as other, non case law-driven, factors, such as the gradual expansion of qualified 
majority voting in the Council, gradual increase of the powers of the Parliament and en-
hancement of transparency in the EU institutions resulting from the amendments of the 
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Hence, the majority opinion in legal doctrine seems to be that the Treaties 
do qualify as the ‘constitution’ in this order. 

The same conclusion as to the nature of the Treaties was drawn by the Court 
itself more than two decades ago in the landmark judgment of Les Verts.142 
In a famous and ever-recurring sentence the Court held that:

“The European Economic Community is a Community based on the rule of law, 
inasmuch as neither its Member States nor its institutions can avoid a review 
of the question whether the measures adopted by them are in conformity with 
the basic constitutional charter, the Treaty”.143 

The Court expressed the same premise with a slightly different empha-
sis when it stated that the Treaty “concluded in the form of an interna-
tional agreement, none the less constitutes the constitutional charter of a 
Community based on the rule of law”.144 This statement answers to all those 
voices which deny the Treaties’ constitutional nature on the ground that 
the Treaties are formally international agreements. Among those is Grimm, 
who claims that although the founding Treaties “fulfill various functions 
in relation to the European Union’s public power that domestically go to 
constitutions”, they cannot be considered the constitution of the Union, as 
they derive their existence from the will of the Member States.145 Schütze 
counters this claim by highlighting that when the Court proclaimed in Van 
Gend en Loos and Costa v ENEL the independent and original nature of 
Union law, it established the normative autonomy of the latter and thereby 
it cut the “umbilical cord with the international legal order”.146 As a result, 
the Treaties are the Grundnorm in the Union’s legal order147 whose validity 
is not derived from any other legal norm forming part of the Member States’ 

founding Treaties, see supra note 124, pp. 11- 12. Seminal literature on the subject: Stein, 
Lawyers, Judges and the Making of a Transnational Constitution, 74 American Journal 
of International Law 1 (1981), pp. 1-27; G.F. Mancini, The making of a constitution for 
Europe, 26 CMLRev 4 (1989), pp. 595-614; J. Weiler, The Transformation of Europe, 
100 The Yale Law Journal 8 (1991), pp. 2403-2483.       
142. Case 294/83 Les Verts. Besides the points discussed here, the Court ruled on 
several other pivotal issues of EU law e.g. the standing of the European Parliament as a 
defendant in an action for annulment, the interpretation of direct and individual concern 
for natural and legal persons. See Lenaerts, supra note 139, pp. 295-297.
143. Case 294/83 Les Verts, para. 23.
144. Opinion 1/91 Draft Agreement relating to the creation of the European Economic 
Area, supra note 115, para. 21.
145. Grimm, supra note 118, p. 289, 291. 
146. Schütze, supra note 81, p. 1080. 
147. Ibid. p. 1082.
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national legal orders and is not dependent on the lawmaking authority of 
the Member States but is presupposed. As such, the Treaties qualify as the 
constitution of the Union’s legal order.

As it appears, in the eyes of the Court already in the mid-eighties the EC 
Treaty was the ‘basic constitutional charter’ of the then European Economic 
Community.148 The subsequent amendments of the EC Treaty and the cre-
ation of the European Union have reinforced the elements of the Union’s 
constitutional architect. This also applies to the last amendment, the Lisbon 
Treaty, which has brought about significant changes bolstering the Union’s 
constitutional foundation.149 The principle of horizontal separation of 
powers between the Union institutions had already been included in the 
former versions of the Treaties and is now set forth in Article 13(2) TEU 
which states that:

“Each institution shall act within the limits of the powers conferred on it in the 
Treaties, and in conformity with the procedures, conditions and objectives set 
out in them. The institutions shall practice mutual sincere cooperation”. 

This principle has been the basis of the Court’s abundant case law on the 
legal basis disputes between the Union institutions (see Section 5.2.). 
Through this case law, the Court has striven to preserve the institutional 
balance by ensuring that the acts of secondary EU law are adopted on the 
proper legal basis prescribed in the Treaties with the involvement of all the 
institutions who are to participate therein according to the relevant deci-
sion-making procedure.150 Second, as regards the vertical separation of 
powers between the Member States and the Union, as has been mentioned 
above, the Lisbon Treaty introduced a catalogue of Union powers listing the 
competences of the Union according to their nature, that is, whether they are 
exclusive, shared with the Member States or only complementing the com-
petences of the Member States.151 This is seen as an attempt to delimit the 
competences of the Union in a more explicit manner and thereby halt their 
further expansion, which has been a constant worry for the Member States 
through the last decades. The Court’s case law, although to a lesser extent 
than in the case of horizontal separation of powers, reaffirms the principle of 

148. The Court has repeated this statement in eg. ECJ, 23 March 1993, Case C-314/91 
Beate Weber v European Parliament, para. 8; ECJ, 10 July 2003, Case C-15/00 Commission 
v European Investment Bank, para. 75; Joined Cases C-402/05 P and C-415/05 P Kadi 
and Al Barakaat para. 281.
149. Griller, supra note 81, p. 33.
150. Lenaerts, supra note 139, p. 298.
151. Articles 2-6 TFEU.
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vertical division of competences,152 inter alia, by policing the use of Article 
114 TFEU – a general legal basis provision – as a basis for harmonizati-
on.153 The third aspect of constitutionality, i.e. the protection of fundamental 
rights,154 was also given a powerful boost from the Lisbon Treaty with the 
recognition of the Charter of Fundamental Rights as a binding source of law 
having equal value with the Treaties. Article 6 TEU now refers not only to 
the protection of fundamental rights as a general principle of Union law but 
also to the Charter. This is backed up by long-standing case law through 
which the Court undertook to ensure respect for fundamental rights prima-
rily by the Union institutions but also by the Member States in the areas of 
their action which fall within the scope of EU law.

3.2.2.2.  Constitution without constitutionalism? 

The term ‘constitutionalism’ seems to imply more than just a legal order 
based on a constitution. ‘Constitutionalism’ is often associated with the 
theory of popular sovereignty according to which ultimate authority rest 
with the people (demos) and only the people can constitute themselves 
into a legal sovereign.155 ‘Constitutionalism’ is a characteristic of a poli-
tical formation in which the constitution can be traced back to a unilateral 
act taken by or attributed to the constituent demos in which they attribute 
political capacity to themselves.156 In other words, the constitution must be 
rooted in the people’s sovereignty.157 This view, with Schütze’s terminology, 
represents the normative or democratic notion of constitutionalism.158 He 
criticizes this standpoint. To him, constitutionalism should not mean any-
thing more or less than the existence of a constitutional theory. The hybrid 
nature of the European Union as an (inter)national phenomenon necessitates 
a federal constitutional theory, i.e. federal constitutionalism. Democratic 

152. Contrarily, Weiler condemns the Court’s ‘Active Passivism’ in this respect: “the 
European Court of Justice, […], has been particularly ineffective in patrolling the juris-
dictional boundaries between the Community and Member States…”, see J.H.H. Weiler, 
Europe: The Case Against the Case for Statehood, 4 European Law Journal 1 (1998), pp. 
43-62, at p. 60.
153. Lenaerts, supra note 139, p. 300.
154. Ibid. p. 301.
155. Schütze, supra note 81, p. 1096.
156. Grimm, supra note 118, p. 290.
157. J.H.H. Weiler, Epilogue. Fischer: The Dark Side, in: What Kind of Constitution 
for What Kind of Polity? Responses to Joschka Fischer (C. Joerges, Y. Mény, and J.H.H. 
Weiler eds., European University Institute 2000), pp. 235-247, at p. 238.
158. Schütze, supra note 81, p. 1096.
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constitutionalism is, in contrast, the product of national constitutional theory 
that identifies constitutionalism with the legitimising theory of the nation 
State.159  

The ideas of democratic constitutionalism came to the forefront in the debate 
on the constitutionality of the Union which took place in the aftermath of the 
ratification of the Maastricht Treaty and the German Constitutional Court’s 
Maastricht decision.160 The debate centered on the issue to what extent the 
exercise of public authority by the Union can be considered democratic and 
legitimate. More specifically, the question was whether or not a formal con-
stitution should be adopted in order to enhance the democratic features and 
the level of legitimacy of the then Community and whether or not the adop-
tion of such constitution would transform the Community into a (federal) 
State. These questions arose having regard to the ever-increasing transfer 
of powers from the Member States to the then Community which continued 
under the Maastricht Treaty and resulted in an unprecedented empowerment 
of the Community and the newly created European Union. The accumula-
tion of powers and competences by the Community was not supported by 
a proper justification. It was still explained by the conventional logic of 
international law which provided no real legitimisation for the Community’s 
authority and rule-making powers that were having major effects not only 
on the Member States and their insitutions but also on their citizens.161 The 
problem was actually twofold. On the one hand, it concerned the well-
known issue of the ‘democratic deficit’ of the Union. The legislative pro-
cesses of the Union have long been accused of not living up to the require-
ments of democracy.162 On the other hand, illustrious academics and jurists 
maintained that the Union would not possess legitimacy similar to that of a 
(nation) State even if all the deficiencies of the Union’s legislative process 
were cured. The reason for this is that there was no ‘European people’ or 
‘demos’ who would constitute a homogeneous political community capable 
of legitimising the Union’s political structure. 

159. Schütze, supra note 81, p. 1099.
160. Judgment of 12 October 1993, BVerfG Vol. 89, 155-213. 
161. J.H.H. Weiler, Does Europe Need a Constitution? Demos, Telos and the German 
Maastricht Decision, 1 European Law Journal 3 (1995), pp. 219-258, at 220.
162. Legislative processes were said not to involve sufficient parliamentary input and 
thus, undermining national parliamentary processes. EU law-making was (and is) considered 
dominated by administrators (e.g. preparatory process of EU legislation; high volume of 
legislation delegated to the executive). Representative democracy is not fully realized by 
the Union’s institutional structure and the quality of participatory democracy was also 
criticized for the inability of the legislative processes to take into account sufficiently 
plural interests. In addition, public deliberation in the legislative process was said to have 
been largely replaced by strategic negotiations, see Chalmers, Davies and Monti, supra 
note 17, pp. 125-136. 
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The most influential advocate of the ‘No Demos’ thesis was the German 
Constitutional Court whose Maastricht decision was based on this precept.163 
The Constitutional Court stated that the principle of democracy requires 
that each and every exercise of sovereign powers derives from the ‘people 
of the State’. The will of the people is expressed in the frame of public 
opinion which is formulated through an effective political discourse in the 
society mediated through established communicative channels and struc-
tures. Conditions for such political discourse exist only within the nation 
States where the nation, the constituent people, is homogeneous and bound 
together by spiritual, social and political ties. In contrast to the nation State, 
neither a European demos nor a European political discourse exists in the 
European Union. First, the peoples of Europe do not share a collective 
identity and loyalty that is characteristic of nations, nor are the conditions 
present which could produce the sense of collective identity among them, 
i.e. common origin, language and culture.164 Second, the lack of mediatory 
structures, the function of which is to channel the multitude of interests exi-
sting in a modern society towards the political decision-makers and create 
links between individuals – civil associations – State bodies, entails that no 
real political discourse can develop in the European public sphere. One of 
the judges of the Constitutional Court, Justice Grimm, explains that parlia-
mentary process does not of itself guarantee democratic structures without 
the communication and mediation structures on which the parliament should 
rest.165 In this respect, Grimm maintains that neither a European party sys-
tem, nor an interest group system exits and it is not likely to develop in 
the short term. The communication media, which plays a crucial role in a 
national constitutional democracy exists only within the boundaries of the 
Member States and the prospects of its Europeanisation are minimal given 
the lack of a common language in Europe.166 Thus, Europe’s democratic 
deficit and weak legitimisation, in the view of the German Constitutional 
Court and its judges, is structurally determined.167 From this, Grimm con-
cludes that enhancing the European Parliament’s powers or adopting a con-
stitution and/or a fully-fledged State model by the Union would not solve 
the democratic and legitimacy problems of the Union. The conclusion of 
the “No Demos” view is that democracy and constitutionality can only be 
realised in the framework of the nation State.168 

163. See the summary of the judgment in F. G. Mancini, Europe: The Case for Statehood, 
4 European Law Journal 1 (1998), pp. 29-42, at p. 33. 
164. Weiler, supra note 161, p. 229.
165. Grimm, supra note 118, p. 293.
166. Ibid. p. 294.
167. Ibid. p. 297.
168. Mancini also argued that a statal form is necessary to ensure proper legitimacy for 
the exercise of public authority. However, in his view, not only a nation State but also a 
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According to Weiler’s powerful criticism these views derive from the 
misconception that there is an inextricable link between nation – State – 
citizenship where nation is understood as people bound together by orga-
nic-ethnic-cultural ties.169 Weiler challenges this view on several grounds. 
First, a constituent demos, which is capable of legitimising public authority 
and rule-making, can be formed by a community other than an organically 
homogeneous nation. He maintains that the demos of a polity should be 
defined in civic terms, as a community “coming together on the basis of 
shared values, shared understanding of rights and societal duties and sha-
red rational, intellectual cultur which transcend organic-national differen-
ces”.170 Second, he doubts that a democratically legitimised polity can only 
be perceived in statal terms. Third, he rejects the view that the only way of 
thinking of the Union is in some statal form (federal State or confederation 
of States etc.)171. For him, ‘supranationalism’ cannot mean the creation of a 
European super-State, which would replace the nation States and would be 
susceptible to the same kind of exclusionary attitudes and boundary abuses 
as the nation States. What he suggests is the view of ‘multiple demoi’ where 
individuals would see themselves as belonging simultaneously to a nation, 
on the one hand, and to a broader community of European citizens, on the 
other. The sense of belonging to that broader community would entail that 
the decisions brought within the area of competence of the Union by fellow 
European citizens would be accepted by all members of that community as 
legitimate public authority.172 Weiler describes the unique brand of federa-
lism developed in Europe as being based on constitutional tolerance, the 
essence of which is the voluntary acceptance of constitutional discipline 
within the Union despite the fact that the Union is composed of distinct 
people and distinct political communities.173 The top-to-bottom hierarchy 
of norms coupled with a bottom-to-top hierarchy of authority and real 
power is another unique feature of the Union’s construct.174 According to 

European State could enjoy such legitimacy. He maintained that statehood for the Union 
was necessary in order to maintain the social and political rights that the European people 
obtained under the conditions of the modern welfare States. He claimed that the Community/
Union should be freed from the intergovernmental mechanisms of policy-making which is 
to be blamed for the proliferation of executive rule-making and the lack of proper control 
by, and accountability to the people’s representative body, see supra note 163, pp. 39-41. 
169. Weiler, supra note 161, p. 244. See Mancini’s criticism on similar ground supra 
note 163, p. 35. Grimm refutes that either the Maastricht decision or his own views 
would be based on the idea that an ethnically homogeneous community is a necessary 
precondition for democratic government, see supra note 118, p. 297.  
170. Weiler, supra note 161, p. 244.
171. Ibid. p. 238.
172. Ibid. p. 253.
173. Weiler, supra note 157, p. 247. 
174. Ibid. p. 240.
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Weiler, these elements together represent the Union’s constitution which 
had already existed at the time of the European constitutional debate. He 
pleaded for the preservation of this constitution and strongly opposed the 
adoption of a new formal one.175 

Although Weiler acknowledged the existence of a constitution in the Union’s 
legal order, he described the condition of the Union as “constitution without 
constitutionalism”.176 The reason for this is that “Europe’s constitutional 
architecture has never been validated by a process of constitutional adoption 
by a European constitutional demos and, hence as a matter of both nor-
mative political principles and empirical social observation, the European 
constitutional discipline does not enjoy the same kind of authority as may be 
found in federal states”.177 It is not entirely clear what Weiler refers to here 
as a reason for the deficient legitimacy of the Union and thus, the lack of its 
constitutionalism. First, the statement can be understood as pointing to the 
fact that currently, no homogeneous European demos – in the ‘civic sense’ 
– exists; there is a possibility, however, that further evolution in the Union’s 
social conditions will form such a European people. Second, it may also 
articulate the fact that the ‘Masters of the Treaties’ are the Member States, 
that is, the Treaties and their amendments require ratification only by the 
Member States, which in the vast majority of the Member States is entru-
sted to the national legislatures. It can be argued that as long as neither the 
‘European people’ through the European Parliament nor the peoples of the 
Member States voting in referendums are empowered to approve directly 
the founding Treaties and their amendments they can hardly be considered 
“being rooted in the sovereignty of the people”. 

3.2.2.3.  A new explanation: constitutional pluralism

More recent academic discourse has stepped over the question whether 
the European Union is a federal State or merely an international organi-
zation and whether further integration requires the Union to assume state-
hood. Mainstream constitutional theory is content with the perception of 
the Union as a federal organization, a federation of States which is based 
on the idea of divided sovereignty representing a middle ground between 
international and national.178 This understanding of the Union is expressed 

175. Ibid. p. 244.
176. Weiler, supra note 161, p. 220.
177. Weiler, supra note 157, p. 239.
178. Schütze, supra note 81, p. 1105.
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by terms such as ‘supranational federalism’,179 ‘European Commonwealth’180 
and ‘constitutional order of States’.181 It is commonly accepted that the 
supranational level in the Union’s polity has obtained autonomous constitu-
tional legitimacy; therefore, it can be described as constitutional in its own 
right. Compared to these widely held views, the conception of the Union 
as a form of supranational administrative governance is an isolated but 
vehemently defended opinion. Lindseth claims that although the Union has 
gained significant autonomy in terms of regulatory power, this autonomy is 
fundamentally functional and incapable of self-legitimisation.182 Therefore, 
any sort of legitimacy that the Union possesses is mediated through the 
structures and processes of the nation-states which remain the focal points 
of democratic and constitutional legitimisation within the Union. In essence, 
in his view, the Union instead of being a constitutional polity legitimised 
separately from its Member States is merely a formation of Europeanised 
administrative governance.

Contrary to the above, the predominant trend in EU legal scholarship focu-
ses nowadays on the issue of the nature of the division of sovereignty bet-
ween the Union and the Member States and, more specifically, the pheno-
menon of multiple and parallel claims of final authority coexisting in the 
Union’s legal order. The new theory that has emerged and become dominant 
in the explanation and description of the Union’s constitutionality is called 
constitutional pluralism. It is a manifestation in the field of EU law of the 
broad concept of pluralism, which has influenced various sciences, amongst 
others, law. Sarmiento explains, in general terms, that “pluralism supports 
a non-hierarchical approach to the law, a conception of democracy based 
on discursive procedures and not majoritarian outcomes, an individualistic 
and even rebellious role of courts and other institutions, and a vision of 
legal principles close to moral relativism”.183 According to Hesselink, legal 
pluralism is a descriptive theory the basic observation of which is that in 
our post-national world there exists a variety of legal systems and a variety 
of legal sources, as well as a variety of claims to ultimate authority made 

179. A. von Bogdandy, Supranationaler Föderalismus als Wirklichkeit und Idee einer 
neuen Herrschaftsform (Nomos 1999) referred to by Griller, supra note 81, p. 35, FN 41.
180. N. MacCormick, Questioning Sovereignty. Law, State and Nation in the European 
Commonwealth (Oxford University Press 1999) referred to by Griller, supra note 81, p. 35, 
FN 41.
181. Dashwood, supra note 79, at p. 113. 
182. Lindseth, supra note 78.
183. D. Sarmiento, The Silent Lamb and the Deaf Wolves – Constitutional Pluralism, 
Preliminary References and the Role of Silent Judgments in EU Law, in: Constitutional 
Pluralism in the European Union and Beyond (M. Avbelj and J. Komárek eds., Hart 
Publishing 2012), pp. 285-319, at p. 285.
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by those various legal systems.184 Pluralism can be contrasted with consti-
tutionalism, which perceives the legal sphere as being unitary built on a 
hierarchy between different authorities and different legal sources. As far 
as constitutional pluralism is concerned, it has been developed specifically 
in the context of the European Union in order to describe the legal nature 
of European integration where national and supranational constitutional 
orders coexist and make competing claims for ultimate authority. The con-
stitutional pluralist analysis starts by pointing out the different national and 
European perspectives on the notion of ultimate authority in the Union. 
The EU Court of Justice’s narrative is the ultimate authority and absolute 
primacy of Union law over national law, including national constitutions.185 
Union law is autonomous, the Treaties are not derived from the national 
constitutions but they constitute an independent source of law. Due to the 
independent and autonomous nature of Union law, the validity of Union acts 
cannot be questioned in the light of any rule of national law even if it is the 
highest norm in the hierarchy of sources of national law:

“[…] the validity of a Community measure or its effect within a Member State 
cannot be affected by allegations that it runs counter to either fundamental 
rights as formulated by the Constitution of that state or the principles of a 
national constitutional structure.”186

In contrast, the perspective of (most) national constitutional courts is that 
the primacy of Union law over most national law is due to the effect which 
national constitutions confer on Union law. Therefore, they recognize the 
primacy of Union law over the main body of national law and even vis-à-vis 
some national constitutional norms but only under the conditions dictated 
by national constitutions.187 It is for the national constitutional courts to 
assess as a final arbiter whether the conditions of primacy of Union law are 
met. Hence from the perspective of national constitutionalism the holders 
of final authority are the national constitutions. This contested or negoti-
ated normative authority of Union law is the main source of constitutional 
pluralism.188   

184. Hesselink, supra note 12, p. 26.
185. Maduro, supra note 100, p. 503.
186. ECJ, 17 December 1970, Case 11/70 Internationale Handelsgesellschaft mbH v 
Einfuhr- und Vorratsstelle für Getreide und Futtermittel, para. 3.
187. Maduro, supra note 100, p. 505.
188. Maduro identifies other sources of pluralism in the European legal sphere such as the 
emergence of new forms of power that challenges the traditional private/public distinction 
and, as a source of external pluralism, the increased interactions and inter-dependence 
of the Union’s legal order with international and foreign legal orders, see Maduro, supra 
note 10, at p. 1. 
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In this context of competing claims to final authority, constitutional plura-
lism argues that the potential constitutional conflicts between the Union and 
the national constitutional orders should be resolved in a non-hierarchical 
manner.189 The top-down conception of EU law and national law which the 
EU Court of Justice has emphasised from the beginning merely followed 
from the need to establish the authority of EU law according to the traditio-
nal ideas of law.190 Conversely, constitutional pluralism sees the relationship 
between the European and national constitutions as non-hierarchical and 
based on discourse and mutual adaptation. It maintains that the European 
legal order should be conceived of as integrating the claims of authority 
of both constitutional orders. According to the advocates of constitutio-
nal pluralism, the co-existence of the legal orders in the Union is, in fact, 
characterised by mutual adaptations and reciprocal concessions with the 
aim of avoiding actual conflicts. Maduro highlights that EU law has adopted 
substantive constitutional changes such as fundamental rights protection in 
order to accommodate the claims of national constitutionalism. On the other 
hand, national constitutions have been interpreted by national constitutional 
courts in a manner that tends to prevent the review of Union measures by 
the latter.191   

Constitutional pluralism, which purports to resolve potential constitutional 
conflicts between the European legal order and the national legal orders 
by acknowledging their mutual claims of authority instead of definitively 
deciding on which of them has the final authority, faces particular challen-
ges from the point of view of maintaining a coherent and integrated legal 
system. If competing determinations of the law are authorised by various 
institutional players belonging to different legal orders (i.e. the EU Court 
of Justice, on the one hand, and national courts, on the other) the risk of 
inconsistent and incoherent judgments is increased to a great extent. Maduro 
admits the particular dangers that constitutional pluralism pose to the unity 
of the European legal order.192 He considers, however, that as long as all the 
players involved in the judicial adjudication of European disputes commit 
themselves to maintain the coherence of the common legal order and reason 
and justify their own decisions with regard to the previous decisions of all 
other participants such dangers can be minimised. From this perspective 
he emphasises the importance of not only vertical coherence – whereby 

189. Ibid. 
190. Maduro, supra note 100, p. 512.
191. Ibid. p. 522.
192. Ibid. p. 527.
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national courts must render their decision in a way which make them fit with 
the decisions of the European Court of Justice – but horizontal coherence 
too, that is, national courts taking into account each other’s decisions.193 

Admittedly, the conditions of pluralism within the Union’s legal order may 
cast doubt on the unity and coherence of such order. This, combined with 
the lack of hierarchical relationships, which – according to constitutional 
pluralist ideas – characterizes the Union’s constitutional structure, seems to 
directly oppose the systematic approach that we pursue in this thesis. The 
systematic approach presupposes the existence of hierarchies, as organizing 
principles, in the system subject to examination. It needs to be emphasised 
in this regard that the analysis in this thesis focuses mainly on the European 
Union’s internal legal order. True, the fact that in the centre of our discus-
sion are the relationships between various norms of EU law does not mean 
that aspects concerning the relationship of EU law and national law can be 
totally excluded from the examination. However, as long as the latter remain 
ancillary to the main subject matter, considerations relating to the pluralism 
of legal sources within the Union also remain in the background. Therefore, 
our starting point is unaltered, that is, the Union’s internal legal order con-
stitutes a sufficiently coherent and unified legal system where hierarchies 
exist and which can thus, be analysed by a systematic approach aimed at 
searching for principles governing the relationships of different sources of 
law within the legal order. 

3.3.  Outline of the relationships of the various sources of 
EU law

3.3.1.  Hierarchy between primary and secondary law

We have outlined the sources of EU law in Chapter 2. They can be grouped 
to the following major categories: (i) the founding Treaties and the Charter 
of Fundamental Rights; (ii) (unwritten) general principles of EU law, inclu-
ding the fundamental rights which are recognized as such; (iii) international 
agreements concluded by the EU; (iv) binding acts adopted by the EU insti-
tutions and (v) soft law. The Treaties, the Charter and the general principles 
of EU law constitute primary law. The acts of the institutions belong to the 
category of secondary law. International agreements concluded by the EU 
formally also qualify as secondary law, however, as will be explained below, 
in fact, it is at the level of the hierarchy between primary law and secondary 

193. Ibid. pp. 528-529. 
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law. Soft law instruments, although, as a matter of fact, function as a source 
of law, do not have legally binding force, and as such, cannot be qualified 
either as primary law or secondary law. As we stated above, the case law 
of the Union Courts also function as a source of EU law and it shares the 
hierarchical ranking of the norm which it interprets. 

The principle of hierarchy of norms plays a crucial role in the building up 
of a legal system. The function of that principle is to organize the com-
plex relations between the components of that legal order, i.e. the various 
sources of law. Primarily, it serves to resolve potential conflicts between 
competing norms which could simultaneously apply to the same facts and 
would lead to different results. Hierarchy of norms can be defined as “a 
pre-established ranking of different types of legal acts in accordance with 
the democratic legitimacy of their respective authors and adoption proce-
dures, which is used as a means to resolve conflicts among these different 
types of legal acts”.194 Without such pre-established order it would hardly 
be possible to ensure the consistent, foreseeable and equal application of the 
law. Therefore, hierarchy of norms is a necessary element of a legal system 
in the absence of which a collection of legal norms could not be called a 
‘system’. Another function of the hierarchy of norms within a legal system 
is to guarantee that all the norms are adopted within the limits determined 
by the fundamental rules and principles of that system.195 Thus, the exist-
ence of a hierarchy of norms not only ensures the mechanical operability 
of a legal system, it also plays a role in guaranteeing the constitutionality 
of that system by dictating that all the norms forming part of the system 
are in line, not only in terms of their adoption procedure but also as to their 
content, with the basic norms of the system having constitutional value. 

The Union’s legal order is a hierarchical order in which pre-established 
relations of superiority and subordination exist between the various norms 
forming part of that order. First and foremost, there is a hierarchy between 
primary and secondary law. This is rather self-evident; the terms ‘primary’ 
and ‘secondary’ law indicate, in themselves, that the former takes prece-
dence over the latter. The hierarchical subordination of secondary law to 
primary law is inherent in the fact that secondary law is adopted on the 
basis of primary law.196 The Treaties endow the EU institutions with law-
making powers which they may exercise on the basis of predefined legal 
basis provisions laid down therein. In this way, secondary law derives its 

194. Lenaerts and Desomer, supra note 45, p. 745. See also R. Bieber and I. Salomé, 
Hierarchy of norms in European Law, 33 CMLRev 5 (1996), pp. 907-930, at p. 910.
195. Bieber and Salomé, supra note 194, p. 909.
196. Ibid.
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existence from the Treaties. In relation to secondary law, the Treaties fulfil 
the function of a validating norm from which the various manifestations of 
secondary law derive their own validity. 

As we have concluded above, the founding Treaties are not only the highest 
ranking rule of law in the Union’s legal order, they also qualify as the consti-
tution of that order in a substantive-functional sense. From this perspective, 
the requirement for secondary law to comply with the Treaties is not only 
a consequence of the principle of hierarchy of norms but also an important 
expression of the constitutionality of the Union’s legal order. The Treaties 
are the superior law of the land, not only in relation to national law but also 
in relation to the acts of the EU institutions. As emphatically stated by the 
Court in Les Verts:

“The European Economic Community is a Community based on the rule of law, 
inasmuch as neither its Member States nor its institutions can avoid a review 
of the question whether the measures adopted by them are in conformity with 
the basic constitutional charter, the Treaty”.197 

Although the Treaties are silent on the relationship of the various sources 
of EU law, some of their provisions imply that secondary legislation must 
comply with primary law, and, that such compliance is subject to control by 
the Court. Article 19(1) TEU first subparagraph provides that “[the Court 
of Justice of the European Union] shall ensure that in the interpretation and 
application of the Treaties the law is observed.” This provision establishes 
the principle of legality by reaffirming that the Union is bound by the rule 
of law and observes the principle of separation of powers.198 It grants the 
Court competence to supervise that the law is respected not only by the 
Member States but also by the EU institutions. This evidently implies that 
the Court has jurisdiction to review the legality of the legislation enacted by 
the other EU institutions in carrying out their competences. The other Treaty 
provision which proves such jurisdiction is Article 263 TFEU199 providing 
that the Court in actions for annulment may review the legality of the acts 
of the institutions “on grounds of lack of competence, infringement of an 
essential procedural requirement, infringement of the Treaties or of any rule 
of law relating to their application, or misuse of powers.”  Accordingly, the 
Court’s review extends, not only to monitoring compliance with formal 
procedural requirements but also checking the conformity of secondary law 
with rules and principles of a substantive nature. Procedural review is aimed 

197. Case 294/83 Les Verts, para. 23.
198. Tridimas, supra note 140, p. 19.
199. Lenaerts and Van Nuffel, supra note 16, p. 703.  
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at checking whether or not acts of secondary law comply with the Treaties 
formally; that is, their adoption was authorised by a legal basis provision 
set out in the Treaties, the legislature chose the correct legal basis and enac-
ted them by the required legislative procedure and, generally, whether the 
essential procedural requirements for the adoption of Union acts, e.g. the 
duty to give reasons, due process rights, were complied with. From the point 
of view of substantive legality review, the general principles of EU law has 
obtained special importance. In particular, as the founding Treaties include 
very few substantive principles on the basis of which the legality of secon-
dary law could be reviewed, these general principles have started to serve as 
standards for such review.200 This way, the general principles of EU law have 
gained constitutional status as is also recalled by the Court in a number of 
cases.201 Where Article 263 TFEU mentions amongst the grounds of review 
of secondary law “any rule of law relating to [the Treaties’] application”, 
this primarily refers to the general principles. The relevant principles in this 
context are the protection of fundamental rights, the principle of equality 
and proportionality, legal certainty, protection of legitimate expectations 
and the rights of defence. According to the categorization of Tridimas, these 
principles ‘derive from the rule of law’.202 The recognition of these prin-
ciples as norms of constitutional status enables the Union’s legal order to 
be described as constitutional not only in the ‘thin’ but also in the ‘thick’ 
sense of the term.203 As to the substantive rules, which are laid down in the 
Treaties themselves and which can serve as a standard of review of secon-
dary Union law, the most prominent ones are the basic internal market free-
doms, namely, the free movement of goods, persons, services and capital. 
In addition, the principle of subsidiarity and proportionality – which are, 
in fact, general principles that are explicitly laid down in the Treaties – the 
various non-discrimination provisions, and – only theoretically – the State 

200. Tridimas, supra note 140, p. 20.
201. Case C-101/08 Audiolux, para. 63; ECJ, 29 October 2009, Case C-174/08 NCC 
Construction Danmark A/S v Skatteministeriet, paras. 42, 45.  See also Arnull, supra note 
30, p. 12 and J. Englisch, VAT and General Principles of EU Law, in: Traditional and 
Alternative Routes to European Tax Integration (D. Weber ed., IBFD 2010), pp. 231-266, 
at p. 231.
202. Tridimas, supra note 140, p. 4.
203. Other general principles, such as primacy and direct effect of EU law, state li-
ability for breach of EU law – called by Tridimas ‘systemic principles’ – are also of a 
constitutional character. They have been crucial elements in the constitutionalization of 
EU law. Unlike the principles deriving from the rule of law, systemic principles do not 
play a role in the review of legality of secondary EU law. Their function is to govern the 
relationship of EU law and national law and in that, they do create a relationship of a 
constitutional-nature between the two placing the supranational legal order in a normatively 
superior position to the national legal orders, see A. von Bogdandy, The European Union 
As a Human Rights Organization? Human Rights and the Core of the European Union, 
37 CMLRev 6 (2000), pp. 1307-1338, at p. 1333.
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aid rules may serve as a basis for substantive legality review. The scrutiny of 
the correct legal basis of secondary law mainly involves procedural scrutiny 
but it can extend to substantive inquiries as well. 

The Court’s legality review of secondary law extends to legislative and 
executive acts as well as to acts of general application and individual acts. 
Thus, the legality of a legislative act (e.g. directive of the Council and the 
Parliament) can be reviewed in the light of primary law just as that of a 
general executive act (e.g. Commission implementing regulation) or an 
individual administrative act (e.g. Commission decision), although diffe-
rent courts – either the Court of Justice or the General Court – may have 
jurisdiction to conduct such review depending also on who the applicant is. 
These categories are not distinguished in the scheme of the TFEU insofar as 
Article 263 TFEU encompasses the judicial review of all types of acts of the 
institutions. However, the provisions of Article 263 TFEU make important 
distinctions between the various types of acts as regards the question who 
can initiate judicial review against what type of acts under what conditi-
ons. This question concerns the right of access to courts which is a further 
important aspect of the constitutionality of a legal order. It is answered by 
the detailed rules on standing of the various actions available for challenging 
the legality of Union acts, which will be discussed in detail in Chapter 6. 
In anticipation of that discussion, it is worth pointing out here that even 
after the changes that the Lisbon Treaty made to the conditions of standing 
under Article 263 TFEU, the direct recourse of individuals against Union 
legislative acts is very limited. This, however, does not necessarily dimi-
nish the constitutional nature of the Union’s legal order having regard to 
the fact that various degrees of restriction on individuals’ access to judicial 
review of legislation also exist in the national constitutional orders of the 
Member States.204 While the TFEU does not formally distinguish between 
the judicial review of acts of general application and that of individual acts, 
in most national legal systems these two problems are dealt with separately 
– the former under constitutional law and the latter under administrative 
law – with different courts having jurisdiction to carry out the constitutional 
review of general acts, on the one hand, and the legality review of adminis-
trative acts, on the other. In this thesis, we will deal predominantly with the 
constitutional review of Union acts of general application (with the excep-
tion of Part III where the Commission’s State aid decisions, as individual 
acts, will also come into the picture).              

204. K. Lenaerts and T. Corthout, Judicial Review as a Contribution to the Development 
of European Constitutionalism, 22 Yearbook of European Law 1 (2003), pp. 1-43, at 
p. 15-16.
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In accordance with the Treaties’ constitutional status, the Court of Justice – 
the final arbiter entrusted with the Treaties’ interpretation and the assurance 
of their observance – fulfills the functions of a constitutional court in the 
Union’s legal order.205 Advocate General Maduro made a link between this 
role of the Court of Justice and the autonomous legal order of the Union 
which derives directly from the founding Treaties:

“The EC Treaty, […], has founded an autonomous legal order, within which 
States as well as individuals have immediate rights and obligations. The duty 
of the Court of Justice is to act as the constitutional court of the municipal legal 
order that is the Community”.206 

The following jurisdictions attributed to the Court enable it to be characte-
rised as a constitutional court: (i) reviewing the legality of secondary law, 
(ii) maintaining the institutional balance, (iii) ensuring the delimitation of 
the competences of the Union and the Member States, (iv) exercising the 
protection of fundamental rights, and (v) reviewing ex ante the compatibi-
lity of international agreements concluded by the Union with the founding 
Treaties.207 Formally, the exercise of all these constitutional court functions 
involves the testing of secondary law for its compliance with primary law. 
The first of these functions, when understood in the narrow sense, refers 
to the review of legality of acts of the institutions in the light of certain – 
procedural or substantive – rules of the Treaties. Preservation of the insti-
tutional balance and policing the borderline between the competences of 
the Member States and the Union largely correspond to the examination 
of whether secondary law is based on the correct legal basis as set out in 
the Treaties.208 The protection of fundamental rights in the majority of the 

205. We are not aiming here to answer such complex questions as whether the Court 
of Justice can be considered a constitutional court and what a constitutional court is, in 
general, as that would necessitate a comparative analysis of the various courts and entit-
ies having such a function in the Member States. Instead we follow the position taken 
by Sharpston and De Baere whose starting point is that the Court of Justice, at least in 
a number of respects, can be described as a constitutional court, see E. Sharpston and 
G. de Baere, The Court of Justice as a Constitutional Adjudicator, in: A Constitutional 
Order of States? Essays in EU Law in Honour of Alan Dashwood (A. Arnull, C. Barnard, 
M.Dougan and E. Spaventa eds., Hart Publishing 2011), pp. 123-150, at p. 123. 
206. Opinion of Advocate General Maduro, 16 January 2008, Joined Cases C-402/05 
P and C-415/05 P Kadi and Al Barakaat, para. 37.
207. G.C. Rodriguez Iglesias, Der Gerichtshof der Europäischen Gemeinschaften als 
Verfassungsgericht, 27 Europarecht 3 (1992), pp. 225-245, at p. 226 who compares the 
role of the Court in the Union’s legal order to that of the US Supreme Court which, apart 
from being a supreme court, is also a constitutional court. 
208. Opinion of the Court of 30 November 2009, Opinion 1/08 Competence of the 
European Community to conclude with certain members of the WTO agreements modifying 
the Schedules of Specific Commitments of the Community and its Member States under the 
GATS, paras. 111-113 (concerning the vertical division of competence); ECJ, 10 January 
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cases involves the review of secondary Union law in the light of the gene-
ral principles of EU law or the Charter of Fundamental Rights, although 
Member State measures – between defined jurisdictional limits – can also 
be the subject of fundamental rights scrutiny by the Court. The preventive 
review of international agreements concluded by the Union involves the 
assessment of international agreements in the light of the founding Treaties 
and the general principles of EU law. 

It has to be mentioned that in a few cases, the Courts expressly referred to 
the ‘principle of the hierarchy of norms’.209 Most of these cases, however, 
concerned the relationship between various forms of secondary law and 
not that of primary and secondary law. This clearly shows that there can 
be a hierarchical relationship between two acts of secondary law. It must 
be emphasised, however, that this is the case only where one of the acts of 
secondary law contains a delegation of rulemaking powers on the basis of 
which the other act had been adopted. The act adopted in the exercise of 
delegated (or implementing) powers is sometimes referred to as ‘tertiary 
law’, which also expresses its subordinated position to secondary law.210

In addition, a hierarchical relation also exists between (certain) international 
agreements concluded by the Union and acts of the Union institutions, 
which follows from the international law principle of pacta sunt servanda 
reflected in Article 216(2) TFEU.

When looking at the case law dealing with the review of legality of secon-
dary legislation it appears that formal review – primarily the review of the 
legal basis of the acts of the institutions – has considerably outweighed the 
substantive review of secondary legislation.211 This signals the reluctance 
of the Court to influence the content of Union legislation in a substantive 

2006, Case C-178/03 Commission v Parliament and Council (Rotterdam Convention II) 
and ECJ, 8 September 2009, Case C-411/06 Commission v Parliament and Council (Basel 
Convention) (concerning the horizontal division of competence), see the analysis of these 
cases by Sharpston and De Baere, supra note 205, pp. 133-136, 137-139, 143-144. 
209. Case C-113/96 Dubois, para. 41; CFI, 28 March 2001, Case T-144/99 Institute 
of Professional Representatives before the European Patent Office v Commission, para. 
50; CFI, 14 December 1995, Case T-285/94 Fred Pfloeschner v Commission, para. 51; 
Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, para. 305. Bieber and 
Salomé refers to ECJ, 10 March 1971, Case 38/70 Tradax/Eifuhr- u. Vorratsstelle; ECJ, 
31 January 1971, Case 34/78 Yoshida/Kamer van koophandel; ECJ, 15 October 1980, 
Case 145/79 Roquette v France; CFI, Case T-536/93 Benzler v Commission, see supra 
note 194, p.913. FN 14.
210. See Englisch, supra note 201, p. 233 FN 13.
211. See N. Emiliou, Opening Pandora’s Box: the Legal Basis of Community Measures 
before the Court of Justice, 19 European Law Review 5 (1994), pp. 488-507.
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manner. The self-restraint by the Court in substantively reviewing the acts 
of the Union legislature can be explained by the relations between the EU 
institutions which are different from those that usually prevail between the 
various branches of political power in a State. The Union’s institutional 
structure is characterised by the sensitive phenomenon of ‘institutional 
balance’ whereas in States, a stronger enforcement of ‘checks and balan-
ces’ tends to be present as required by the classic constitutional theory of 
separation of powers. In addition, under the circumstances of constitutio-
nal pluralism and multiple legal authorities competing in the Union, the 
primary focus of the Court has always been to ensure the status of EU law 
as ‘superior law of the land’ vis-à-vis the national level of government and 
the powerful national constitutional courts rather than enforcing substan-
tive standards vis-à-vis the Union legislator.212 As pointed out in academic 
literature, “most of the great judgments which led to a consitutionaliza-
tion of the Treaties are not meant to implement substantive principles, but 
focus instead on furthering integration through ensuring that the results of 
the political process, i.e. primary or secondary law, are enforced”.213 This 
refers to the Court’s case law laying down the ‘systemic principles’ which 
are meant to ensure the integration of EU law in the national legal orders 
as well as its primacy over national laws. Furthermore, the Court’s higher 
deference to the outcomes of the Union’s legislative process may be rooted 
in the recognition of the particular difficulties inherent in supranational law-
making requiring consensus, or at least, the qualified majority approval by 
28 Member States. Much of the forthcoming part of this thesis (Chapter 5, 
7, 8) will examine the relationship of different sources of EU law from this 
perspective in order to establish to what extent the Court carries out a sub-
stantive review of secondary legislation under various types of primary law 
norms thereby, enforcing the hierarchy between primary and secondary law.

3.3.2.  Lack of hierarchy between the various forms of 
secondary law

Despite the hierarchies between various sources of EU law that we descri-
bed above (primary law – secondary law, primary law – international agree-
ments, international agreements – secondary law, secondary law – tertiary 
law), in academic writings, we can occasionally encounter statements such 

212. R. de la Feria, VAT and the EU internal market. The paradoxes of harmonization, 
in: Traditional and Alternative Routes to European Tax Integration (D. Weber ed., IBFD 
2010), pp. 267-307, at p. 307.
213. Von Bogdandy, supra note 203, p. 1325.
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as “there is no clear hierarchy of norms in EU law”.214 Such statements must 
be confined to describing the relationships of various forms of secondary 
law between one another. Only in this limited sense can be understood the 
following observation of Advocate General Jacobs too:  

“[…] the Community treaties do not establish a clear hierarchy of norms and 
while the EC Treaty draws a distinction between basic Community measu-
res and implementing measures, the former are not systematically adopted 
by more democratically legitimate procedures than the latter. For example, a 
basic regulation adopted by the Council and the European Parliament may 
confer the task of adopting implementing measures upon the Council or the 
Commission. The choice of implementing authority may affect the procedures 
by which the implementing measures will be adopted and their democratic 
legitimacy. Moreover, while the European Parliament plays an increasingly 
important role in the Community legislative process, its powers vary with the 
area of the Treaty concerned.”215

Here the Advocate General hinted at different factors which indicate a 
lack of hierarchy of norms. First, the Treaties do not establish a hierarchy 
between the different acts adopted by the Union institutions. Second, the 
Advocate General referred to the fact that even the – in principle – hierar-
chical relationship between a basic act, which contains a conferral of imple-
menting powers, and the implementing act is blurred by the fact that the 
two acts may be adopted by the same institution and, possibly, via the same 
procedure. Therefore, differences in the democratic legitimation of the au-
thority adopting the measure and of the adoption procedure – factors on the 
basis of which hierarchical relations are normally established in a national 
legal system – do not work to the same effect under EU law. These aspects 
of the relationships of various forms of secondary law will be discussed in 
detail in Chapter 4 (see Sections 4.1. and 4.2.).  

214. K. E. Sørensen, Review of Legality of Secondary Legislation Based on Infringements 
of the Rights of Free Movement, in: Traditional and Alternative Routes to European Tax 
Integration (D. Weber ed., IBFD 2010), pp. 143-168, at 146. Sørensen refers to similar 
opinions by Lenaerts and Desomer, supra note 45, M. Nettescheim, Normhierarchien in 
EU-Recht, 41 Europarecht 7 (2006), pp. 744-756 and U. Wölker, Die Normenhierarchie 
im Unionsrecht in der Praxis, 42 Europarecht 1 (2007), pp. 737-772. Differently, De la 
Feria maintains that “hierarchy of norms in the European legal order has been enshrined 
in the Treaty from the outset…”, see supra note 212, p. 275. De Witte also perceives the 
five main elements of the system of sources of EU law as forming part of a hierarchical 
order, see supra note 33, pp. 79-80. 
215. Opinion of Advocate General Jacobs, 21 March 2002, Case C-50/00 P Unión de 
Pequeños Agricultores v Council, para. 90.
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3.3.3.  Possible conflicts between the various sources of  
EU law

Having regard to the sources of law that make up the Union’s legal order 
and the different levels they are classified into, we can distinguish various 
scenarios where conflicts can occur between these sources.  

As regards the level of primary law, conflicts may arise in the following 
constellations:
 – the provisions of the founding Treaties versus general principles of 

EU law: as we have seen above, the provisions of the founding Treaties 
are, in principle, on the top of the pyramid of the sources of EU law. 
However, the general principles of EU law which are of a constitutional 
nature, including fundamental rights, have been elevated to the same 
level as the founding Treaties. The equal ranking of these two sources 
of EU law is confirmed by the case law. An example is mentioned by 
Lenaerts,216 who refers to the Chernobyl case in which the Court decla-
red that the European Parliament has a right to bring an action for an-
nulment under what is now Article 263 TFEU.217 At the time of the case, 
the European Parliament was not listed under the provision which was 
the predecessor of Article 263 TFEU (i.e. Article 173 EEC Treaty) and 
which expressly specified the eligible applicants who could seek judi-
cial review of the acts of the institutions. Despite the omission by the 
relevant Treaty provision, the Court held that the principle of instituti-
onal balance within the Union requires the Parliament to be endowed 
with the right to bring an action for annulment against acts of the other 
institutions in order to protect its prerogatives in the legislative process.218 
Considering that the principle of institutional balance is inherent in the 
provisions of the Treaties on the distribution of competences between 
the institutions – especially, in what is now Article 13(2) TEU – one of 
the explanations of the decision can be that the Court filled in the gap 
in the former Article 173 EEC by interpreting it in light of the context 
and the scheme of the Treaty. Tridimas considers the case an illustrati-
on of the interpretative function of the general principles that they fulfil 

216. Lenaerts and Van Nuffel, supra note 16, FN 231.
217. ECJ, 22 May 1990, Case C-70/88 European Parliament v Council (‘Chernobyl’).
218. “The absence in the Treaties of any provision giving the Parliament the right to 
bring an action for annulment may constitute a procedural gap, but it cannot prevail over 
the fundamental interest in the maintenance and observance of the institutional balance laid 
down in the Treaties establishing the European Communities.” (Case C-70/88 European 
Parliament v Council, para. 26.)
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in relation to the Treaty provisions.219 He emphasises that the Court 
does not have jurisdiction to rule on the validity of the Treaty provisi-
ons, hence the only tool by which it can influence the effectiveness of 
the latter is by interpreting them consistently with the general principles 
of EU law. The Chernobyl case – just like the earlier Les Verts220 where 
the Court in the reverse situation declared that the Parliament can be a 
defendant in an action for annulment (see Section 3.2.2.1.) – is an ex-
ample of the Court using the fundamental right to judicial protection, a 
general principle of EU law, for attributing a meaning to a Treaty pro-
vision that is, in fact, contrary to its wording. Thus, general principles 
which are of a constitutional nature rank at least as high in the hierarc-
hy of sources of Union law as the Treaties. In principle, they do not take 
precedence over the Treaties, as the Treaty provisions cannot be invali-
dated on account of contradicting a general principle.221 However, they 
can decisively influence the interpretation of written primary law, so-
metimes even contra legem.

  Another, even more instructive, example of a confrontation between a 
Treaty provision and a general principle of EU law is Schmidberger,222 
where the Treaty provisions on the free movement of goods had to be 
measured against the freedom of expression and freedom of assembly, 
which constitute fundamental rights that are protected in the EU’s legal 
order as general principles of EU law.223 In this case, Austria had de-
cided not to ban a demonstration by environmental protestors on one 
of the busiest transit highways connecting Italy, Austria and Germany, 
which, the applicant in the case, a transport organization, claimed to be 
a restriction on the free movement of goods in infringement of Article 
34 TFEU. The Court held that although the free movement of goods 
constitute one of the fundamental principles of the Treaty, it can be 
restricted on grounds set out in Article 36 TFEU or on public interest 
grounds defined in the case law. On the other hand, the fundamental 
rights which were at stake are not absolute either and thus, can be res-
tricted “provided that the restrictions in fact correspond to objectives of 

219. Tridimas, supra note 140, pp. 51-53.
220. Case 294/83 Les Verts.
221. Arnull, supra note 30, p. 12 who also mentions Foto Frost (Case 314/85) as an 
example of interpreting the Treaty provisions – in particular, the predecessor of Article 
267 TFEU – contra legem in the light of the general principle of legal certainty. See also 
P. Craig, The ECJ and Ultra Vires Action: A Conceptual Analysis, 48 CMLRev 2 (2011), 
pp. 395-437, at p. 421.
222. ECJ, 12 June 2003, Case C-112/00 Eugen Schmidberger Internationale Transporte 
und Planzüge v Austria.
223. Tridimas, supra note 140, p. 54.
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general interest and do not, taking account of the aim of the restrictions, 
constitute disproportionate and unacceptable interference, impairing 
the very substance of the rights guaranteed”.224 The Court weighed the 
two interests against each other, essentially carrying out a proportio-
nality analysis aimed at determining whether the hindrance to the free 
movement of goods was proportionate to the legitimate objective of 
protecting the fundamental rights at issue. It came to the conclusion 
that the Austrian authorities did not exceed their margin of discretion 
by permitting the demonstration and thereby granting priority to the 
fundamental rights of expression and assembly as opposed to the prin-
ciple of the free movement of goods. The case shows that the Treaty 
provisions do not enjoy automatic precedence over fundamental rights; 
on the contrary, under certain circumstances, the latter can prevail over 
the former. Whether the Treaty provisions on free movement or the 
fundamental rights prevail in a certain case depends on a proportionality 
analysis carried out on a case-by-case basis under which the interest of 
the internal market is balanced against the interest of ensuring unfette-
red application of a fundamental right. 

  The conclusion that fundamental rights rank at least as high as the 
Treaty provisions in the hierarchy of EU norms is also dictated by the 
status that fundamental rights formally obtained by the Lisbon Treaty 
which declared the Charter of Fundamental Rights to have the same 
value as the Treaties.225 Advocates General Kokott and Sobotta, suggest 
that the fundamental rights may have an even higher value than some 
of the Treaty provisions.226 As they point out, in the case law there are 
indications that not all norms within the category of primary law may 
be at the same level; those which qualify as ‘constitutional principles’ 
may rank higher than other primary law norms. The Court described 
the respect for fundamental rights by all Union acts as a constitutional 
principle of the then EC Treaty,227 thus, positioning fundamental rights 
higher in the normative hierarchy than other, non-constitutional Treaty 
provisions.    

 – conflicts between different provisions of the Treaties: in principle, 
situations can occur where various provisions of the TEU and the TFEU 

224. Case C-112/00 Schmidberger, para. 80.
225. Article 6(1) first subparagraph TEU.
226. J. Kokott and C. Sobotta, The Charter of Fundamental Rights of the European 
Union After Lisbon, EUI Working Papers, AEL  2010/6, available at http://cadmus.eui.
eu/bitstream/handle/1814/15208/AEL_WP_2010_06.pdf?sequence=3; p. 6.
227. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, para. 285. 
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apply simultaneously to the same factual setting and the application of 
the differing provisions may, in some cases, dictate differing solutions. 
The question is thus, whether the provisions of the founding Treaties 
are of equal rank or whether some provisions take priority over the 
others. Similar to the propositions described above as regards funda-
mental rights, Tridimas suggests that amongst the provisions of the 
founding Treaties, there are some which are of fundamental importance 
to the constitutional structure of the Union and as such, may have 
higher value than other Treaty provisions.228 He refers to the Court’s 
Opinion on the Draft EEA Agreement229 in which the Court held the 
judicial system provided for by the Draft EEA Agreement to be incom-
patible with the founding Treaties. The Court stated that such incompa-
tibility could not be eliminated by amending Article 217 TFEU (ex 
Article 310 of the EC Treaty), the provision authorising the conclusion 
of association agreements. Apparently, the Court considered Article 19 
TEU (ex Article 220 of the EC Treaty), which entrusts the Court with 
safeguarding the principle of legality and the provisions of the Treaties 
laying down the judicial system of the Union to be norms of higher rank 
which cannot be amended indirectly through changes to other Treaty 
provisions. Thus, one of the consequences of the fact that a Treaty pro-
vision is of higher rank or value than another such provision would be 
that it can only be amended or repealed by a revision which is expressly 
directed at it and from which the intention of the Member States to that 
effect clearly and unequivocally shines through. Another consequence 
of being a fundamental Treaty provision is, according to Tridimas, that 
such provision guides the interpretation of other Treaty provisions 
which are not considered to be fundamental.230 

  In this thesis we will deal with the relationship of the Treaty provisions 
which are aimed at realising the main economic objective of the Union, 
that is, the internal market. Namely, we will examine the relationship of 
the Treaty’s free movement provisions, on the one hand, and the State 
aid rules, on the other (see Part III). Although these provisions are not 
concerned with the Union’s political constitutional structure, they can 
be perceived as fundamental provisions of higher rank in the scheme of 
the Treaties forming the basis of the Union’s economic constitution.         

On the level of secondary law the plausible conflicts are: 

228. Tridimas, supra note 140, pp. 55-56.
229. Opinion 1/91 Draft Agreement relating to the creation of the European Economic 
Area, supra note 115.
230. Tridimas, supra note 140, p. 55; Kokott and Sobotta, supra note 226, p. 6.
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 – act of the institutions versus another act of the institutions: no hierar-
chical relationship exists between regulations, directives and decisions 
thus, if conflicts arise between these instruments they can only be re-
solved by the application of the lex specialis or the lex posterior prin-
ciple just as conflicts between two acts of the same form (eg. regulation 
– regulation, directive – directive). An exception is the superiority of 
the basic (legislative) acts vis-à-vis a delegated or implementing act, as 
long as the latter is adopted on the basis of the former (see Sections 4.1. 
and 4.2.). 

 – international agreements versus acts of the institutions: international 
agreements concluded by the Union rank higher in the Union’s legal 
order than other acts of the institutions. Thus, when conflicts arise bet-
ween these two sources of EU law, international agreements has prece-
dence over other instruments of secondary law.231 (see Section 4.3.)

Finally, conflicts may arise between the two levels of the sources of EU 
law, that is, between primary law and secondary law. As primary EU law, 
including the founding Treaties and the general principles of EU law, has a 
constitutional status in the Union’s legal order, secondary law has to comply 
with primary law. This would be the case in the following situations:  

 – General principles of EU law versus acts of the institutions: reviewing 
the compatibility of secondary Union law with the general principles of 
EU law is a crucial building block of the constitutional structure of the 
Union. An act of the institutions which conflicts with such principles 
can be annulled or declared invalid by the Court. We will discuss this 
aspect of the relationship of primary and secondary law in Section 5.1.

 – General principles of EU law versus international agreements: with 
respect to this conflict, the Court stated in Kadi232 that the primacy of 
international agreements does not extend to primary law, in particular 
the general principles of EU law, including fundamental rights. 

231. ECJ, 10 September 1996, Case C-61/94 Commission v Germany, para. 52; ECJ, 
12 January 2006, Case C-311/04 Algemene Scheeps Agentuur Dordrecht BV v Inspecteur 
der Belastingdienst – Douanedistrict Rotterdam, para. 25; ECJ, 10 January 2006, Case 
C-344/04 International Air Transport Association, European Low Fares Airline Association 
v Department for Transport, para. 35; ECJ, 3 June 2008, Case C-308/06 International 
Association of Independent Tanker Owners (Intertanko) v Secretary of State for Transport, 
para. 42; Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, para. 307.
232. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat.
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Consequently, the general principles of EU law enjoy precedence over 
international agreements. The position of international agreements in 
the Union’s legal order will be discussed in Section 4.3  

 – Treaty provisions versus international agreements: the statement in 
Kadi also resolves this conflict in favour of primary law. 

 – Treaty provisions versus acts of the institutions: within this domain, a 
whole range of different conflicts are plausible, depending on the pro-
vision of the Treaties, that is alleged to be contradicted by an act of 
secondary law. The most commonly invoked provisions of the Treaties 
in this category are: (i) the principle of subsidiarity (Article 5(3) TEU) 
and the principle of proportionality (Article 5(4) TEU); (ii) the principle 
of sincere cooperation (Article 4(3) TEU), although instead of general 
legislative acts it is more individual administrative acts of the Union 
institutions or omissions by them which may come into conflict with 
this primary law provision;233 (iii) the obligation to state reasons (Article 
296 TFEU); (iv) the general and specific legal basis provisions set out 
in the Treaties; (v) the prohibition of discrimination (Article 10 TFEU) 
and the prohibition of discrimination on the ground of nationality 
(Article 18 TFEU); (vi) the free movement provisions (Articles 21(1), 
30, 34, 35, 45, 49, 56, 63); (vii) the prohibition of discriminatory inter-
nal taxation (Article 110 TFEU); and (viii) at least, theoretically, the 
State aid rules (Articles 107-108 TFEU).   

233. See for details L.W. Gormley, Some Further Reflections on the Development of 
General Principles of Law within Article 10 EC, in: General Principles of EC Law in a 
Process of Development – Reports from a conference in Stockholm, 23-24 March 2007, 
organized by the Swedish Network for European Legal Studies (U. Bernitz, J. Nergelius 
and C. Cardner eds., Kluwer Law International 2008), pp. 303-315; J. Temple Lang, Article 
10 EC – The Most Important ‘General Principle’ of Community Law, in: General Principles 
of EC Law in a Process of Development – Reports from a conference in Stockholm, 
23-24 March 2007, organized by the Swedish Network for European Legal Studies (U. 
Bernitz, J. Nergelius and C. Cardner eds., Kluwer Law International 2008), pp. 75-115. 
Gormley points out that despite the fact that Article 4(3) TEU is clearly addressed to 
the Member States, the Court has derived from the principle of sincere cooperation laid 
down therein various obligations also for the Union institutions, see Gormley at p. 304. 
Specifically, the Court held that the provision entails reciprocal duties of cooperation 
between the Member States and the Union institutions, meaning that the Commission 
must cooperate with national courts e.g. where the latter investigate various irregularities 
(see Order of the Court, 6 December 1990, Case 2/88 J.J. Zwartweld and Others, para. 
10). On the other hand, the principle imposes obligations in the relations between the 
Union institutions, meaning that they must conduct the inter-institutional dialogue during 
the legislative process in accordance with this principle (see ECJ, 30 March 1995, Case 
C-65/93 Parliament v Council, para. 28).
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  Some of these Treaty provisions, such as the principle of subsidiarity, 
proportionality and sincere cooperation, as well as the general prohibi-
tion of discrimination which is specified by some of the Treaty provi-
sions above, are also recognized as general principles of EU law. 

In this thesis, we will predominantly focus on conflicts and other aspects of 
the relationship between the Treaty’s free movement provisions and secon-
dary law (see Part II). Inevitably some other Treaty provisions which are 
linked to those on the free movement, such as prohibition of nationality-ba-
sed discrimination and the prohibition of discriminatory internal taxation, 
will also come to the purview of the analysis. In addition, the relationship 
between the State aid rules and secondary law will also be touched upon 
(see Section 8.3.2.). 

However, before embarking on the analysis of the Treaty’s free movement 
provisions and secondary law, we will address the relationship of different 
types of secondary law between one another (see Chapter 4) and provide an 
overview of those aspects of the relationship of primary and secondary EU 
law, which will not be discussed in detail in Part II, namely secondary law 
and the general principles of EU law and secondary law and the Treaty’s 
legal basis provisions (see Chapter 5). 

3.4.  Overview

In this Chapter, we set out to provide a background to the systematic ana-
lysis of Union law through which we aim to identify principles, rules and 
tenets that govern the relationships of the various sources of EU law. At the 
same time, with the description and explanation of the basic characteristics 
of the European Union and EU law we intended to justify our systematic 
approach by demonstrating that the European Union constitutes a constitu-
tional order with a coherent legal system which can be analysed by way of 
a systematic approach. 

Along this line, we depicted the European Union as a federal political for-
mation and a constitutional order of States whose authority and legitimation 
is independent from its Member States. As regards the federal character of 
the Union, we have seen the characteristics – the autonomous nature of EU 
law, direct effect and supremacy of EU law, including the law enacted by 
its institutions, over national law and direct legal bonds between the Union 
and the nationals of the Member States in the form of Union citizenship – 
which differentiate it from international organizations. On the other hand, 
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we also saw the features which distance the Union from federal States, 
i.e. the Member States remain the ‘masters of the Treaties’, lack of clas-
sical separation of powers, lack of powers in certain policy fields, lack of 
Kompetenz-Kompetenz, democratic deficit and deficient legitimation. In the 
light of this, we concluded that the Union should be perceived as a federal 
organization which constitutes the middle ground between ‘international’ 
and ‘national’. 

As regards the Union as a constitutional order, we pointed out that its 
legal-political structure is based on a constitution. The founding Treaties 
have long been defined by the Court as the ‘basic constitutional charter’ 
of the Community and later the Union. Indeed, from a functional point of 
view the Treaties perform all the classical functions of a constitution. First, 
they lay down the basic order according to which legislative powers can be 
exercised in the Union by empowering certain institutions to enact secon-
dary legislation, setting out the forms of secondary legislation, providing 
for their legal bases and the procedures through which they can be enac-
ted. In this sense, the Treaties play the role of validating norms as regards 
secondary Union law. Second, the Treaties guarantee the division of powers 
horizontally – i.e. between the Union institutions – and vertically – i.e. 
between the Member States and the Union – within the Union. As regards 
the former, horizontal distribution of powers is expressed by the principle 
of ‘institutional balance’, which is safeguarded by the Court, primarily, by 
keeping the legal basis of secondary law under judicial surveillance. With 
regard to the latter, the vertical distribution of powers between the national 
and the supranational layer of governance was reinforced by the Lisbon 
Treaty through the introduction of a catalogue of Union competences in the 
TFEU with the aim of halting the continuous expansion of the latter. Despite 
this effort, it is dubious whether the inflation of Union competences is kept 
within effective limits by the Union’s constitutional construct. Most of the 
criticism is targeted at the Court that is accused of being a passivist in pro-
tecting the Member States competences – by policing the use of the general 
legal basis provisions and the observance of the principles of subsidiarity 
and proportionality by the Union legislature – from the intrusions of Union 
activity. Finally, the founding Treaties fulfil a constitutional function by 
guaranteeing the protection of fundamental rights as laid down in the now 
binding Charter and the Court’s jurisprudence. We have emphasized that, 
besides the Treaties, the general principles of EU law and the fundamental 
rights also have a constitutional status in the Union’s legal order. They con-
stitute important substantive prerequisites which the Union institutions must 
observe when exercising legislative, executive and administrative powers in 
the areas of their competences. As a consequence of this, secondary Union 
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legislation is subject to review by the Union Courts for its compatibility not 
only with the founding Treaties but also the general principles of EU law 
and fundamental rights. 

We concluded that, in the light of the above, the Union’s legal and instituti-
onal structure can undoubtedly be described as constitutional. Conversely, 
the proposition that the Union, as a polity, is constitutional – in the sense 
that it derives its authority from the people’s sovereignty which confers 
democratic legitimation on it – has been much more controversial. The infa-
mous debate in the last decade about the Union’s constitutionality revolved 
around this issue. According to the most sceptical voices in this debate, the 
Union’s democratic deficit and deficient legitimation has structural reasons, 
particularly, the absence of a European demos and a common European 
political discourse. This means that the exercise of public authority by the 
Union cannot be legitimized in a way similar to what happens in a state, 
therefore, Union law cannot have the same authority as national law. Recent 
constitutional thinking about the Union has moved away from the ques-
tion whether the exercise of public authority by the Union is legitimate 
enough and whether EU law can claim to have supremacy over all types 
of national law. According to the precepts of constitutional pluralism, the 
question whether, and to what extent, EU law has supremacy over national 
law is not the right one, as the relationship of Union law and national law 
should not be perceived in hierarchical terms. Within the Union national and 
supranational constitutional orders coexist and make competing claims to 
final authority. In this context of constitutional plurality potential conflicts 
between the national and the supranational constitution should be resolved 
by mutual adaptations and reciprocal concessions rather than by establis-
hing hierarchies. 

While this contemporary constitutional theory about the Union and EU law 
rejects the idea of hierarchy, in this thesis we follow a systematic approach 
the basic assumption of which is that hierarchies exist in EU law. However, 
our systematic approach focuses predominantly on the internal legal order 
of the Union, that is, on relationships between norms which all originate 
from the supranational level of the Union’s legal order. In contrast, the ideas 
of constitutional pluralism aim to explain the relationship of EU law and 
national law, that is, norms originating from different levels of authority 
within the Union. Given the different perspectives and the different aims, 
our systematic approach is not irreconcilable with the propositions of con-
stitutional pluralism.
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As far as the law of the European Union is concerned, we described it as an 
autonomous legal order which is independent from the laws of the Member 
States and which has sufficient coherence and consistency to be considered 
a legal system. There are hierarchical relationships within this legal system. 
Hierarchy of norms – i.e. a pre-established ranking of norms according to 
the democratic legitimacy of the author of the norms and their adoption 
procedure aimed at resolving conflicts between the norms – is a necessary 
element of a legal system. Without it the law cannot be applied consistently, 
foreseeably and equally. The hierarchy between primary and secondary law 
is not only an important system-characteristic of the Union’s legal order 
but also an essential element in the Union’s constitutional infrastructure. 
Primary law of a constitutional nature sets the framework within which 
legislative and executive rule-making by the Union institutions must remain 
both in procedural and substantive terms. The constitutional-type review of 
secondary Union law in the light of the Treaty rules, the general principles 
of EU law and fundamental rights is designed to ensure constitutional con-
sistency within the system of Union law. Besides primary and secondary 
law there are hierarchical relations in the Union’s legal order between pri-
mary law – international agreements, international agreements – secondary 
law and between two acts of secondary law where one of them is a basic 
act and the other is a delegated or implementing act adopted on the basis of 
the former. Apart from the latter scenario, there are, however, no hierarchies 
between two acts of secondary law.

Although secondary law must comply with primary law and the Court must 
enforce such compliance irrespective of whether the norm of primary law is 
of procedural or substantive nature, the case law demonstrates that the Court 
has been so far very reluctant to effectively engage in a constitutional-type 
review of secondary legislation on substantive grounds. The highly defe-
rential attitude of the Court towards the Union legislature can possibly be 
explained by the relations between the Union institutions which are different 
from those between the various branches of political power in a state model. 
The maintenance of ‘institutional balance’ within the Union may require 
an approach more cautious than that implied by the classic theory of sepa-
ration of powers with a strong claim for effective ‘checks and balances’. In 
addition, in the circumstances of constitutional pluralism and multiple legal 
authorities competing in the Union’s legal order the Court’s main focus has 
traditionally been to reinforce the hierarchy between Union law and national 
law rather than the hierarchy between primary and secondary Union law 
by way of enforcing substantive standards vis-à-vis the Union legislator. 
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Furthermore, the Court’s higher deference to the outcomes of the Union’s 
legislative process may derive from the recognition of the particular diffi-
culties inherent in supranational lawmaking.

The latter aspect of the relationship of primary and secondary law will be 
explored in detail in the forthcoming Chapters in the context of reviewing 
secondary law in the light of the general principles of EU law and funda-
mental rights (see Section 5.1.) and in that of the Treaty’s free movement 
provisions (see Chapters 7 and 8). 
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Chapter 4

Relationships between the various legal acts of the  
EU institutions

4.1.  Regulations, directives, decisions

In this Section we will discuss another important aspect of the hierarchy 
of norms within the Union’s legal system; namely, the inter-relationships 
between the various forms of secondary law, i.e. regulations, directives and 
decisions, and acts of secondary law of a different nature, i.e. legislative, 
delegated and implementing acts.     

The first subparagraph of Article 288 TFEU defines the types of legal acts 
that the EU institutions may adopt. Accordingly, regulations, directives and 
decisions constitute the main body of secondary EU legislation given that 
recommendations and opinions lack legally binding force.

These instruments are the same as the ones included in Article 249 EC 
Treaty, which was the predecessor of Article 288 TFEU. Thus, in the end, 
the Lisbon Treaty has not changed the typology of secondary law that had 
been previously in place.234 It has also left intact most of the aspects of 
the relationship between the various forms of secondary law. In particu-
lar, a formal hierarchical relationship – in the sense used in the context of 
national legal systems – still does not exist between the legal instruments 
included in Article 288.235 In other words, the democratic legitimisation of 
the authors of the act and the procedure through which the act is adopted 
has no role in designating the place of the act in the legal order. First, any of 
the institutions can adopt any of the acts listed under Article 288. Second, 

234. In contrast, the draft Constitutional Treaty envisaged major changes to the typology 
of legal acts. In particular, it listed ‘laws’, ‘framework laws’, ‘regulations’ and ‘decisions’, 
‘recommendations’ and ‘opinions’ as the acts that the institutions may adopt. Under the 
Constitutional Treaty not only the denominations of the instruments would have differed 
from the current system but their nature too. ‘Laws’ would have been the equivalent of 
current regulations of a legislative character, ‘framework laws’ corresponded to current 
directives of a legislative nature, ‘regulations’ would have covered general executive acts 
either in the nature of current (implementing) regulations or (implementing) directives. 
See Article I-33, Treaty establishing a Constitution for Europe (OJ C310, 16.12.2004). 
For an analysis, see Lenaerts and Desomer, supra note 45 and De Witte, supra note 33, 
pp. 84-88.  
235. Lenaerts and Desomer, supra note 45, p. 745. 
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no definite link can be discerned between a specific legal instrument and a 
legislative procedure via which it has to be adopted. In this respect, however, 
the Lisbon Treaty has brought about changes as compared to the situation 
under the EC Treaty. On the one hand, it has made the former co-decision 
procedure the main decision-making procedure by which legislation is nor-
mally adopted in the EU, whilst other procedures are applied as an excep-
tion. This is expressed by the new terminology; in particular, the co-decision 
procedure is now called ‘ordinary legislative procedure’236 whilst all the 
other procedures are ‘special legislative procedures’. On the other hand, 
the Lisbon Treaty has formally introduced the notion of ‘legislative act’, 
defining it as legal acts adopted by legislative procedure,237 i.e. either by 
the ordinary or any of the special legislative procedures. Legal acts within 
this category are linked together by the adoption procedure. Nevertheless, 
the introduction of this new concept does not bring about more homogen-
eity and clearer hierarchy in the normative order, as there are still multiple 
legislative procedures, one ‘ordinary’ and numerous ‘special’ ones, none of 
which is superior to the others. An act adopted by the ordinary legislative 
procedure does not rank higher than another act adopted by one of the 
special legislative procedures or vice versa. In other words, even under the 
new Lisbon regime it is irrelevant, from the point of view of the ranking of 
the various acts of secondary law, whether the Parliament has had a right of 
veto in adopting the act or only a right to be consulted and whether in the 
Council the act has been adopted by unanimous or qualified majority voting. 
Therefore, the stronger democratic legitimisation of the adoption procedure 
or the stricter voting rules in the Council do not influence the ranking of 
various legal instruments set out in Article 288. In this sense no hierarchy 
has been established between regulations, directives and decisions.238 

236. Article 294 TFEU.
237. Article 289(3) TFEU.
238. It has also been pointed out that there is no connection between a specific in-
strument and a concrete field of EU competence in the sense that neither regulations nor 
directives or decisions are used only in certain specific policy fields, see De Witte, supra 
note 33, p. 82. The only pattern that can be identified in this respect is that directives 
and regulations are not employed in the fields where the Union only has complementary 
competences and no power of harmonization, e.g. education, culture and other fields set 
out in Article 6 TFEU.
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4.2.  Legislative acts, implementing acts, delegated acts

4.2.1.  System of legal acts before and after the Lisbon Treaty 

Under most systems of administrative law, legislation is distinguished from 
executive rule-making, and legislative acts are distinguished from non- 
legislative acts. Legislative acts are those legal acts that are enacted by 
the legislature. They constitute generally applicable legally binding norms. 
Non-legislative acts are adopted by an executive authority; hence they are 
called executive acts. Executive rule-making always takes place on the basis 
of a specific conferral of powers by the legislature in a basic act. Executive 
rule-making may be aimed at implementation of the rules laid down in the 
basic act. The resulting implementing acts can be of general application 
or they can be individual acts, for example, administrative decisions. The 
executive branch may also exercise legislative authority on the basis of a 
specific delegation of such authority by the legislature. The resulting dele-
gated act is of general application just like real legislative acts.

Legislative and implementing powers had already been distinguished in the 
pre-Lisbon system of Union rule-making. The formal legal basis for this 
could be found in Article 202 of the EC Treaty, which granted competence 
to the Council to confer implementing powers on the Commission:  

“[...] the Council shall, in accordance with the provisions of this Treaty:
–  confer on the Commission, in the acts which the Council adopts, powers 

for the implementation of the rules which the Council lays down. The 
Council may impose certain requirements in respect of the exercise of 
these powers. The Council may also reserve the right, in specific cases, to 
exercise directly implementing powers itself [...]”239 

On the flip side of the coin, Article 211 authorised the Commission to exer-
cise implementing powers which were conferred on it by the Council:

“[...] the Commission shall:
–  exercise the powers conferred on it by the Council for the implementation 

of the rules laid down by the latter.”240

Pursuant to this distinction the Court in its early case law had already ack-
nowledged two distinct categories of acts of the EU institutions. Legislative 
acts are directly based on primary EU law, whilst implementing acts find 

239. Article 202, third paragraph, EC Treaty.
240. Article 211, fourth paragraph, EC Treaty.
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their legal basis in secondary EU law;241 namely, in the basic act which con-
fers power on either the Commission, or exceptionally, on the Council, for 
adopting implementing rules of the general rules and principles laid down 
in the basic act. As the Court clarified:   

“Both the legislative scheme of the Treaty, reflected in particular by the last 
indent of [Article 211 EC Treaty], and the consistent practice of the Community 
institutions establish a distinction, according to the legal concepts recognized 
in all the Member States, between the measures directly based on the Treaty 
itself and derived law intended to ensure their implementation. It cannot there-
fore be a requirement that all the details of the regulations concerning the com-
mon agricultural policy be drawn up by the Council according to the procedure 
in [Article 37 EC Treaty]. It is sufficient for the purposes of that provision that 
the basic elements of the matter to be dealt with have been adopted in accord-
ance with the procedure laid down by that provision. On the other hand, the 
provisions implementing the basic regulations may be adopted according to a 
procedure different from that in [Article 37 EC Treaty], either by the Council it-
self or by the Commission by virtue of an authorisation complying with [Article 
211 EC Treaty].”242

The Court also developed criteria in its case law according to which the lega-
lity of implementing acts is to be reviewed. In particular, the Commission or 
the Council, as the case may be, when exercising implementing powers (i) 
is bound by the terms of the conferral included in the basic act, (ii) may not 
go beyond the scope of conferral, and (iii) has to comply with the objecti-
ves and fundamental principles of the basic act.243 In fact, the requirement 
for the implementing act to comply with the legislative act on the basis of 
which it had been adopted is an expression of the principle of ultra vires. 
The latter requires that the institution that derives a certain rule-making 
competence from a basic act may not exceed the boundaries of the conferral 
set out in the basic act when adopting measures in the course of exercising 
such competence.      

241. Hofmann, supra note 45, p. 495.
242. ECJ, 17 December 1970, Case 25/70 Einfuhr- und Vorratsstelle für Getreide und 
Futtermittel v Köster et Berodt & Co., para. 6.
243. Case 25/70 Köster, para. 16; ECJ, 27 October 1971, Case 6/71 Rheinmühlen 
Düsseldorf v Einfuhr- und Vorratsstelle für Getreide und Futtermittel, para. 21-22; ECJ, 31 
January 1979, Case 34/78 Yoshida Nederland BV v Kamer van Koophandel en Fabrieken 
voor Friesland, para. 12; ECJ, 31 January 1979, Case 114/78 Yoshida GmbH v Industrie- und 
Handelskammer Kassel, para. 12; ECJ, 18 June 1996, Case C-303/94 European Parliament 
v Council, para. 30-33; Hofmann, supra note 45, p. 490; P. Adriaansen, Comitology: an 
alternative route towards European direct tax integration, in: Traditional and Alternative 
Routes to European Tax Integration (D. Weber ed., IBFD 2010), pp. 131-141, at p. 135.
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Although the Court developed the conditions for exercising implementing 
powers and thus, the criteria of legality of implementing acts under the pro-
visions of the EC Treaty, there is no reason not to continue to apply these 
conditions under the new Lisbon regime. 

Under the new Lisbon regime, the categories of ‘legislative act’ and ‘imple-
menting act’ are formalised in the Treaty. We have seen that the definition 
of legislative acts under Article 289(3) TFEU uses a purely formal criterion 
to identify such acts. Specifically, legislative acts are those acts which are 
adopted by a legislative procedure. The (ordinary and special) legislative 
procedures are also defined in the Treaty. As regards implementing acts, 
Article 291 TFEU provides that primarily, the Member States are liable for 
implementing legally binding Union acts by way of adopting national law. 
However, the same provision states that:

“[w]here uniform conditions for implementing legally binding Union acts are 
needed, those acts shall confer implementing powers on the Commission, or, 
in duly justified specific cases and in the cases provided for in Articles 24 and 
26 of the Treaty on European Union, on the Council”.244 

In addition to ‘legislative acts’ and ‘implementing acts’, the Lisbon Treaty 
introduced a genuinely new category of legal acts, namely ‘delegated acts’.245 
The first subparagraph of Article 290(1) sets forth that:

“[a] legislative act may delegate to the Commission the power to adopt non-le-
gislative acts of general application to supplement or amend certain non-es-
sential elements of the legislative act” 

To be precise, the real innovation of the Lisbon Treaty is that it makes a 
formal distinction between ‘delegated acts’ and ‘implementing acts’, which 
were previously undistinguished under the category of implementing acts.246 
As it is pointed out in academic writing, many national legal systems do 
draw a distinction between situations where the executive branch acts in 
its own field of competence and where the executive branch acts in the 
field of competence of the legislature. Correspondingly, the Lisbon Treaty 
introduced the same differentiation to the Union’s legal order.247 Thus, 

244. Article 291(2) TFEU.
245. De Witte, supra note 33, p. 92; Hofmann, supra note 45, p. 494.
246. De Witte, supra note 33, p. 93, FN 28.
247. P. Ponzano, ‘Executive’ and ‘delegated’ acts: The situation after the Lisbon Treaty, 
in: The Lisbon Treaty, EU Constitutionalism without a Constitutional Treaty?, European 
Community Studies Association of Austria (ECSA Austria) Publication Series, Vol. 11 
(S. Griller and J. Ziller eds., Springer-Verlag Wien 2008), pp. 135-141, at p. 135 referring 
to the Italian and French systems.
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‘delegated acts’ are those legal acts which the Commission adopts in exer-
cising legislative powers that were delegated to it by the Council and the 
Parliament in a legislative act (or by either the Council or the Parliament 
alone in an act adopted by a special legislative procedure) by way of a 
clearly circumscribed delegation clause.248 In contrast, ‘implementing acts’ 
are those legal acts that the Commission, or exceptionally, the Council, 
adopts in exercising executive powers in order to implement legislative acts 
of a general nature, where such implementation is not left to the Member 
States but to the Union’s executive branch. Technically, the difference bet-
ween ‘delegated acts’ and ‘implementing acts’ is that delegated acts can 
only be “acts of general application” whereas ‘implementing acts’ may as 
well be individual acts, e.g. administrative decisions with specific addres-
sees. Content-wise the important difference between the two is that by dele-
gated acts the Commission is empowered to “supplement or amend certain 
non-essential elements of the legislative act”, whereas the other type of 
non-legislative acts serves merely for the implementation of the basic act. 

Although the concept of ‘delegated act’ is new under the TFEU, the autho-
rization of the Commission to amend legislative acts is not a novelty. In 
practice, the Commission had already been exercising such power under the 
aegis of ‘implementation’.249 This is apparent from the formerly applicable 
Comitology Decision.250 Specifically, the Decision’s provisions relating to 
the ‘regulatory procedure with scrutiny’ implied that the Commission had 
the power to modify non-essential elements of the basic act in the course 
of implementation:

“Where a basic instrument, adopted in accordance with [the co-decision pro-
cedure] provides for the adoption of measures of general scope designed to 
amend non-essential elements of that instrument, inter alia by deleting some 
of those elements or by supplementing the instrument by the addition of new 
non-essential elements, those measures shall be adopted in accordance with the 
regulatory procedure with scrutiny.”251

248. For the Commission’s views on the role of delegated acts as set out in Article 290, 
see “Communication from the Commission to the European Parliament and the Council – 
Implementation of Article 290 of the Treaty on the Functioning of the European Union”, 
COM(2009) 673 final, 9.12.2009.
249. De Witte, supra note 33, p. 93; Ponzano, supra note 247, pp. 138-139; Hofmann, 
supra note 45, p. 495.
250. Council Decision 1999/468/EC laying down the procedures for the exercise of 
implementing powers conferred on the Commission (OJ L184, 17.07.1999) as amended 
by Decision 2006/512 (OJ L200, 22.07.2006) (’Comitology Decision’).
251. Comitology Decision, Article 2(2). On the relations between ‘delegated acts’ and 
acts which had previously been adopted under the ‘regulatory procedure with scrutiny’, 
see the Commission’s Communication, supra note 248.
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Comparing the previous regime with the Lisbon changes, it is apparent that 
the actual new feature of the Lisbon regime is that it permits the Commission 
to amend the basic legislative instrument – as regards its non-essential ele-
ments – only where it exercises delegated powers under Article 290 TFEU 
and not when it carries out implementing tasks pursuant to Article 291. This 
represents a crucial difference between ‘delegated acts’ and ‘implementing 
acts’.     

A further distinction should be drawn between ‘delegated acts’ and 
‘legislative acts’ under the Lisbon regime as regards the question what may 
the content of these two types of acts be. The TFEU lays down the minimum 
content of the basic ‘legislative act’:

 “[t]he objectives, content, scope and duration of the delegation of power shall 
be explicitly defined in the legislative acts. The essential elements of an area 
shall be reserved for the legislative act and accordingly shall not be the subject 
of a delegation of power”.252 

With regard to the essential elements of an area, the case law which had been 
developed under the EC Treaty with regard to the Commission’s implemen-
ting powers is indicative also to the issue of delegation of powers under the 
TFEU. Under that case law, the Court’s definition of ‘essential elements’ 
differs according to the policy area in question.253 In the field of the common 
agricultural policy, essential elements of a measure are “provisions intended 
to give concrete shape to the fundamental guidelines of Community poli-
cy”.254 This means that only high level, general aims, rules and principles 
need to be laid down in legislative acts; thus, the Commission may exercise 
delegated powers in a wide scope. In areas not related to agriculture stricter 
requirements may apply as to what segments of the subject matter must be 
dealt with in a legislative act and what can be subject to delegation.255 

In addition, the legislative act must determine the objective, content, scope 
and duration of delegation. By definition, these are essential elements of 

252. Article 290(1) second subparagraph.
253. Hofmann, supra note 45, p. 490; Adriaansen, supra note 243, p. 135.
254. ECJ, 27 October 1992, Case C-240/90 Germany v Commission, para. 37. In this 
case, the Court held that imposing penalties in the framework of the common agricultural 
policy is not an essential element of the legislation relating to the common organization 
of the market, therefore, it can be delegated to the Commission.
255. ECJ, 5 July 1988, Case 291/86 Central-Import Münster GmbH & Co. KG v 
Hauptzollamt Münster, para. 15 (protective measures against imports); ECJ, 29 June 
1989, Case 22/88 Industrie- en Handelsonderneming Vreugdenhil BV and Gijs van der 
Kolk – Douane Expediteur BV v Minister van Landbouw en Visserij, para. 17 (purpose 
of the rule subject to implementation was unrelated to the agricultural sphere). 
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a legislative act which delegates rule-making powers to the Commission. 
Further, the conditions of delegation must also be set out in the basic 
legislative act. These conditions may provide that the delegation is sub-
ject to revocation by the European Parliament and the Council or that the 
delegated act may enter into force only if no objection has been expres-
sed by the European Parliament or the Council within a period set by the 
legislative act.256 Thus, depending on which of these conditions apply to 
the delegation, the Commission’s power to exercise the delegation ceases 
to exists if  (i) the Commission adopts the delegated act which is rejected 
neither by the Council nor by the Parliament, (ii) the delegation is revoked 
before the Commission adopts the delegated act, or (iii) the duration of 
delegation elapses (sunset clause) before the Commission adopts the act, or 
(iv) the act adopted by the Commission is rejected either by the Council or 
by the Parliament and the delegation is revoked by either of the two, or (v) 
the act adopted by the Commission is rejected by either the Council or the 
Parliament and the duration of the delegation elapses before a new act is 
adopted. Thus, in all these constellations, the various conditions of the dele-
gation ensure that there is a possibility for the Council and the Parliament to 
regain the power which it had delegated to the Commission. If these condi-
tions were not stipulated, the Council and the Parliament would be at risk 
of losing the delegated power for good, as the revocation of the delegation 
would require the formal amendment of the basic act which could only be 
done at the initiative of the Commission.257   

To summarise the above, the Lisbon Treaty established a tripartite system 
consisting of ‘legislative acts’, ‘delegated acts’ and ‘implementing acts’ 
within the framework of secondary EU law. The concept of ‘legislative act’ 
is a purely formal one, as its definition has regard only to the procedures 
by which the act is adopted.258 Since the content of the act is irrelevant 
for the qualification as legislative act, even instruments including highly 
detailed technical rules may fall within this category. A further feature of 
the system is that no link exists between the form of the act and its nature, 
that is, all regulations, directives and decisions can be either legislative or 
executive (i.e. delegated or implementing) acts. Consequently, nine variati-
ons of legal acts exist as follows: (i) legislative regulations/directives/deci-
sions, (ii) delegated regulations/directives/decisions, and (iii) implementing 

256. Article 290(2) TFEU. Hofmann points out that when comparing the different 
language versions of the TFEU it is not clear whether the list of conditions to which the 
delegation may be made subject is exhaustive or exemplificative, see supra note 45, p. 493.  
257. Chalmers, Davies and Monti, supra note 17, p. 121.
258. De Witte, supra note 33, p. 92.
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regulations/directives/decisions.259 The nature of the act becomes apparent 
from its denomination as the TFEU stipulates that the adjectives ‘delega-
ted’ or ‘implementing’ must be added to the title of the instrument.260 This 
new regime formalises the distinction between legislation and executive 
rule-making whilst it also distinguishes two forms of executive rule-making; 
namely, the exercise of delegated legislative powers and the exercise of pure 
executive/implementing powers. In general and in abstracto, in this sys-
tem there is no hierarchical relationship between the legal acts of different 
nature. An implementing regulation has the same value as a legislative dir-
ective. The only exception to this is the case when a legislative act includes 
a delegation of legislative powers or a conferral of implementing powers. 
In such case, the delegated or implementing act adopted on the basis of 
the basic legislative act has to be in conformity with the legislative act, 
otherwise it can be annulled or declared invalid. However, not even this 
hierarchy between legislative acts and delegated/implementing acts is clear, 
as in practice it can happen that the same institution is in charge of adopting 
both the superior and the subordinate act. This makes the requirement of 
compliance with the superior act rather meaningless. This is the case when 
the Council in a legislative act confers implementing powers on itself,261 or 
the Commission in a delegated act entrusts itself with the implementation.262 

In addition, the hierarchy is incomplete, since there remains an in-between 
category of binding acts which are neither legislative nor delegated or imple-
menting acts. De Witte mentions as examples of this category decisions that 

259. De Witte, supra note 33, p. 94.
260. Articles 290(3), 291(4) TFEU. If no adjective is used in the title of the act, it is a 
legislative act. 
261. Article 291(2) TFEU allows in exceptional cases conferral of implementing powers 
on the Council. The case where the same institution is responsible for the adoption of the 
basic act and the implementation thereof has to be distinguished from the situation where 
the Council confers the power on itself to amend the basic act by way of a simplified 
procedure which differs from the procedure prescribed in the legal basis provision for 
the basic act set out in the TFEU. The latter practice (so-called acts with secondary legal 
basis) was outlawed by the CJ on the ground that it is an infringement of Article 13(2) 
TEU and the principle of institutional balance. See on this ECJ, 13 December 2001, Case 
C-93/00 European Parliament v Council, para. 39-43; ECJ, 6 May 2008, Case C-133/06 
European Parliament v Council, para. 52-58.
262. Article 291(2) mentions the implementation of ‘legally binding Union acts’, which 
includes ‘delegated acts’.  Thus, delegated regulations, directives and decisions may con-
fer a power of implementation on the Commission resulting in so-called sub-delegation. 
On the possible negative consequences of sub-delegation, see Hofmann, supra note 45, 
pp. 502-503. 
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are adopted by the Council or the European Council in the field of CFSP, 
where the TEU expressly excludes the adoption of legislative acts,263 and 
some other instances from the field of competition law.264        

4.2.2.  Comitology after the Lisbon Treaty

One of the most important changes under the new Lisbon regime is that the 
distinction between the two types of executive rules, i.e. delegated acts and 
implementing acts, came with the removal of delegated acts from the scope 
of comitology.265

The term comitology stands for a set of procedures under which the 
Commission adopts measures of an executive nature working “in tandem 
with a committee of representatives of national governments whose role is 
to oversee it”.266 Thus, comitology provides a framework under which the 
Member States can control the Commission’s exercise of implementing 
powers which have been conferred on it by the Union’s legislative bodies. 
However, comitology is much more than that. The extensive literature on 
comitology267 describes an evolution through which comitology developed 
from a mechanism of intergovernmental control to a system of “delibera-
tive problem-solving”.268 Accordingly, nowadays comitology is understood 
as “an interactive network of administrators and experts rather than as a 
check on the Commission’s powers”.269 These network structures which 
are characterised by an intensive cooperation of administrative actors from 
the Member States and the EU are a unique feature of the EU’s adminis-
trative system.270 The positive side of this system is the involvement of 
national experts, which brings efficiency and expert knowledge into exe-

263. Article 24(1) TEU.
264. De Witte, supra note 33, p. 100 referring to Article 103 TFEU and Article 109 
TFEU which do not refer either to the ordinary or the special legislative procedure for 
the adoption of the acts for which they provide. 
265. Hofmann, supra note 45, p. 499; Ponzano, supra note 247, p. 136; De Witte, supra 
note 33, p. 99.
266. Chalmers, Davies and Monti, supra note 17, p. 117.
267. For example, one of the most acclaimed works providing a comprehensive analysis 
of comitology is C.F. Bergström, Comitology: Delegation of powers in the European 
Union and the Committee System (Oxford University Press, 2005).
268. Adriaansen, supra note 243, p. 136.
269. Chalmers, Davies and Monti, supra note 17, p. 124. They point to a seminal empirical 
study, which changed the perception of comitology: C. Joerges and J. Neyer, Transforming 
Strategic Interaction into Deliberative Problem-Solving: European Comitology in the 
Foodstuff Sector, 4 Journal of European Public Policy 4 (1997), pp. 609-625. 
270. Hofmann, supra note 45, p. 498.
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cutive rule-making at the EU level. On the other hand, comitology is also 
widely criticized, as it lacks transparency and democratic oversight. Indeed, 
amongst the various forms of comitology procedures that had existed under 
the former Comitology Decision271 it was only the ‘regulatory procedure 
with scrutiny’ – introduced only in 2006 by way of an amendment of the 
Comitology Decision – that secured a role for the Parliament in supervising 
the decision-making process of the executive branch. In rather simplified 
terms, the debate on comitolgy centres on the tension between regulatory 
legitimacy, i.e. governance by expertise, and parliamentary legitimacy, i.e. 
guaranteeing democratic oversight of executive rule-making.272 

Under the pre-Lisbon regime, the adoption of all implementing acts was 
subject to one of the procedures set out in the Comitology Decision. As we 
have seen above, with the Lisbon Treaty the previously uniform category 
of implementing acts was split into delegated acts and implementing acts 
to the effect that measures of general application designed to supplement 
or amend non-essential elements of the basic legislative act can only be 
adopted by the Commission in the exercise of delegated powers. The use 
of comitology procedures has been maintained only with respect to imple-
menting acts.

The fact that delegated acts have been removed from the ambit of comito-
logy is evident from the scheme of the TFEU. The only provision which 
refers to “mechanisms for control by Member States of the Commission’s 
exercise of implementing powers” is Article 291(3) TFEU, which deals 
solely with implementing acts. No similar reference can be found in Article 
290 TFEU dealing with delegated powers. On the other hand, instead of 
the Member States, Article 290 TFEU grants rights of supervision to the 
Council and the European Parliament insofar as they may reject the dele-
gated act adopted by the Commission or may revoke the delegation as a 
whole. Commentators highlight that the involvement of the Parliament 
in the supervision of delegated acts (which equals that of the Council) is 
more than justified in view of the fact that while acting within its delega-
ted powers the Commission is entitled to amend or supplement the basic 
legislative act.273 Most of the basic acts are adopted jointly by the Council 
and Parliament via the ordinary legislative procedures, thus, the Parliament 
should indeed have a say in the amendment of that basic act resulting from 
the delegation of powers to the Commission. Finally, under the former 

271. Supra note 250.
272. Hofmann, supra note 45, p. 500, see also Adriaansen, supra note 243, p. 132. 
273. Ponzano, supra note 247, p. 141.
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Comitology Decision, the Parliament had already enjoyed certain rights 
of supervision with regard to implementing acts which were subject to the 
‘regulatory procedure with scrutiny’, i.e. acts of general scope designed to 
amend non-essential elements of the basic legislative act. These acts are 
now adopted by the Commission in the exercise of delegated powers and are 
called ‘delegated acts’. Hence, the Parliament’s rights of control with regard 
to delegated acts can also be seen as the preservation of its rights that had 
gradually evolved under the previously applicable comitology procedures.274 
In this perspective, the distinction between ‘delegated acts’ and ‘implemen-
ting acts’ can be explained, as Hofmann mentions, by reasons related to 
horizontal separation of powers between the EU institutions.275 

Despite the absence of a formal legal basis for comitology in the Treaty with 
regard to delegated acts, many authors argue that the Commission ought to 
continue consulting the committees even when exercising delegated powers, 
as such practice would guarantee the required level of expertise in this area 
of executive rule-making.276 The Commission has, in fact, indicated that it 
intends to do so; nonetheless, it emphasised that the national experts would 
have a “consultative rather than an institutional role” in the decision-making 
procedure under Article 290 TFEU.277

Another change under the new Lisbon regime is the introduction of new 
comitology rules with respect to implementing acts. The Lisbon Treaty pre-
scribed the adoption of a regulation for laying down the rules of control to 
be exercised by the Member States over the Commission’s implementing 
powers. In particular, Article 291(3) TFEU provides that:

”[...] the European Parliament and the Council, acting by means of regulations 
in accordance with the ordinary legislative procedure, shall lay down in ad-
vance the rules and general principles concerning mechanisms for control by 
Member States of the Commission’s exercise of implementing powers.”

274. Differently, Craig who points to the risk that the Parliament’s power of supervision 
over delegated acts can be rather formal than substantive, see supra note 89, pp. 110-113.
275. Hofmann also points out that from the perspective of vertical separation of po-
wers between the EU and the Member States, the introduction of the two categories of 
executive acts (delegated – implementing) can be seen as an attempt to shift the Union’s 
administrative system to executive federalism instead of the unique integrated structures 
and networks of administration that comitology represents, see supra note 45, pp. 497-500.
276. Ponzano, supra note 247, pp. 136-138; Hofmann, supra note 45, p. 500. These 
authors also point to Declaration No. 39 annexed to the Final Act of the Treaty of Lisbon 
which states that the Commission has the ”intention to continue to consult experts ap-
pointed by the Member States in the preparation of draft delegated acts in the financial 
services area”. 
277. Commission’s Communication, supra note 248.



87

Legislative acts, implementing acts, delegated acts

Pursuant to this provision, the previous Comitology Decision278 was 
replaced by Regulation 182/2011 of the Council and the Parliament.279 This 
was necessary also for the reason that one of the comitology procedures 
set out under the Comitology Decision, namely the ‘regulatory procedure 
with scrutiny’, has become obsolete. This procedure applied to acts which 
amended the basic legislative act. As we have seen above, under the Lisbon 
regime, the Commission can only amend or supplement the basic legislative 
act when it exercises delegated powers280 and the outcome of the exercise of 
delegated powers is no longer subject to comitology. Thus, the comitology 
system also had to be amended in substance. Regulation 182/2011 establis-
hes two procedures for controlling the Commission’s exercise of implemen-
ting powers; the advisory and the examination procedure. The examination 
procedure, in which the committee of the Member States’ representatives 
has a more influential role, applies to the adoption of general implementing 
acts, as well as to specific ones if they concern particularly sensitive sectors, 
such as taxation.281 Under this procedure, the Commission’s implementing 
act can be adopted if supported by a qualified majority of the committee. 
The rejection of the act also requires a qualified majority. If neither a posi-
tive nor a negative opinion can be delivered in the absence of the required 
majority in the committee, the Commission, eventually, still has the right 
to adopt the act – even if it relates to taxation – unless it is opposed by a 
qualified majority in the appeal committee, which is a second-instance com-
mittee. Thus, the outcome may well be that the implementing act is adopted 
despite it being opposed by the majority of the Member States’ representa-
tives.282 This demonstrates that the Commission’s discretion is rather broad 

278. Supra note 250.
279. Regulation (EU) No 182/2011 of the European Parliament and of the Council of 
16 February 2011 laying down the rules and general principles concerning mechanisms 
for control by Member States of the Commission’s exercise of implementing powers, (OJ 
L55, 28.02.2011) entered into force on 1 March 2011. 
280. Hofmann, supra note 45, p. 500.
281. Article 2 of Regulation 182/2011.
282. As to the details, Article 5 of Reg. 182/2011 prescribes that both the adoption 
of a positive and a negative opinion in the committee requires a qualified majority. If 
the committee delivers no opinion, the Commission can still adopt the act except where 
the act concerns certain sensitive areas, one of those being taxation. In the latter case, 
the Commission may submit the act to an appeal committee (or, within two months, an 
amended draft to the original committee). The appeal committee again has to deliver its 
opinion by qualified majority. If no opinion can be reached, the Commission may adopt 
the draft act. Regulation 182/2011 also provides for certain rights of information (see 
Article 10(3)) and scrutiny (see Article 11) for the Parliament as well as, the Council. These 
rights are rather weak, however, as even if the latter take the view that the Commission 
has exceeded its implementing powers accorded to it in the basic act, the Commission 
may maintain the implementing act at issue. 
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in the field of implementing acts, contrary to the sphere of ‘delegated acts’ 
where the Council and the Parliament may exercise strict supervision over 
the Commission’s use of delegated powers. 

As a point of criticism, it should be mentioned that it is rather dubious 
whether the two categories of executive acts can, in fact, be distinguished. 
The difference between ‘supplementing’ a basic act which can only be done 
on the basis of a delegation and ‘implementing’ the latter by way of an 
implementing act is quite subtle, especially, for example, in the case of 
the implementation of broadly formulated framework directives.283 In such 
case, the choice of what issues fall under delegation of powers and what 
other issues will be subject to implementing powers may be rather arbitrary.

As an illustration, we can look at the Proposal for a Council Directive on a 
Common Consolidated Corporate Tax Base (CCCTB),284 which authorises 
the Commission to regulate the following issues by way of delegated acts: 
(i) changes to Annex I and II of the Proposal setting out the company forms 
and corporate taxes which designate the personal scope of the proposed 
Directive (Article 2); (ii) amendments to Annex III setting out the taxes 
which are non-deductible from the base of the CCCTB (Article 14); (iii) 
laying down more detailed rules on the (a) definition of legal and economic 
ownership, in relation in particular to leased assets, (b) the calculation of 
the capital and interest elements of the lease payments, (c) the calculation 
of the depreciation base of a leased asset (Article 34); and (iv) laying down 
more precise rules on the definition of the categories of fixed assets subject 
to Chapter VI (Article 42). On the other hand, the Proposal assigns the 
following issues to the Commission’s exercise of implementing powers: 
(i) drawing up annually a list of third-country company forms which are 
to be considered to meet the conditions for the application of the proposed 
Directive (Article 3); (ii) laying down detailed rules on the calculation of 
the labour, asset and sales factors, the allocation of employees and payroll, 
assets and sales to the respective factor and the valuation of assets for the 
purposes of the apportionment formula (Article 97); (iii) establishing a stan-
dard form of the notice to opt (Article 106); and (iv) laying down rules on 
electronic filing, on the form of the tax return, on the form of the consolida-
ted tax return, and on the supporting documentation required (Article 113). 
Looking at the two lists above we may wonder why the adoption of the list 

283. De Witte, supra note 33, p. 93; Chalmers, Davies and Monti, supra note 17, p. 
100.  For the Commission’s views on the differences between ‘delegated acts’ and ‘im-
plementing acts’, see the Commission’s Communication, supra note 248.
284. Proposal for a Council Directive on a Common Consolidated Corporate Tax Base 
(CCCTB), COM2011 121/4 of 16 March 2011.
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of eligible third-country companies falls under ‘implementation’ whilst the 
changes to the list of eligible Member States’ companies is within the scope 
of ‘delegation’. In our view, the decision on eligible third-country com-
panies qualifies as “supplementing non-essential elements of the legislative 
act” just as adding new company forms to the list of eligible Member States’ 
companies. Similarly, it is not clear what renders the laying down of detailed 
rules concerning the factors of apportionment  ’implementation’, whereas 
the establishment of detailed rules on leasing of assets belongs to  ‘delega-
tion’. This demonstrates how elastic the categories of ‘delegated acts’ and 
‘implementing acts’ are. 

The unclear borderline between delegated and implementing acts is pro-
blematic, as from the point of view of the control mechanism it is not at all 
indifferent under which category a certain issue falls. The adoption of dele-
gated acts is controlled by the Council (and the Parliament),285 whereas the 
enactment of implementing acts is monitored by the Member States’ com-
mittees in the framework of the comitology. Having regard to this important 
difference, a much clearer dividing line should be drawn between delegated 
and implementing acts. This is all the more so, because – as we have pointed 
out above – the Commission seems to enjoy a broader scope of discretion in 
the field of implementation where the role of the Member States’ commit-
tees is rather restricted than in the field of delegation where the Council (and 
the Parliament) can control the exercise of delegated powers more closely.

4.3.  International agreements

In this Section, we deal with the question of where international agreements 
can be placed in the hierarchy made up of primary and secondary sources 
of EU law. International agreements concluded by the Union can formally 
qualify as a form of secondary law having regard to the fact that they are 
enacted by the Union institutions. It needs to be seen, however, whether they 
indeed rank at the same level as other acts of secondary law. 

International agreements are binding upon the EU institutions and the 
Member States pursuant to Article 216(2) TFEU. The Union is also bound 
by international agreements which it had not concluded itself but where 

285. In the case of the Proposal for the CCCTB the control of delegated acts adopted 
by the Commission is exercised solely by the Council, as the proposed Directive is based 
on Article 115 TFEU, which prescribes a special legislative procedure in which the sole 
legislator is the Council while the Parliament has to be merely consulted.  
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it has substituted for the Member States in the exercise of the powers in 
the areas governed by the agreement.286 The Court held that these interna-
tional agreements form an integral part of the Union’s legal system.287 The 
integration of international agreements into the internal legal order of the 
Union means that those international agreements are, in principle, capable 
of having the same authority, nature and effects as other sources of EU law 
have. In particular, as regards their effect in the national legal systems of the 
Member States the Court held that, under certain conditions, international 
agreements concluded by the Union enjoy primacy over national laws and 
can be directly invoked by individuals before their national courts irrespec-
tive of whether or not such effects would be assigned to them according to 
the domestic laws of the Member State concerned.288 The conditions for a 
provision of an international agreement to have direct effect are the same 
as those for measures of a purely Union origin; namely, the provision has to 
be sufficiently clear, precise and unconditional. In addition, an international 
agreement can only confer directly effective rights on individuals where this 
is compatible with the “spirit, general scheme and terms”289 or, in another 
formulation, the “purpose and nature”290 of the agreement in question. In 
light of this, the Court held that various international agreements, most 
importantly, the GATT and its successor, the WTO Agreements, are not 
capable of having direct effect due to the fact that they are based on the 
principles of negotiation, reciprocity and mutuality and their provisions 
show a high degree of flexibility with several possibilities for derogations.291 
However, the courts of the Member States must apply their national law 
in the light of the wording and purpose of international agreements even 

286. ECJ, 12 December 1972, Joined Cases 21-24/72 International Fruit Company NV 
and others v Produktschap voor Groenten en Fruit, paras. 14-18.
287. Case 181/73 Haegeman, para. 5; Case 12/86 Demirel, para. 7; ECJ, 15 June 1999, 
Case C-321/97 Andersson and Wåkerås Andersson v Swedish State, para. 26. 
288. ECJ, 26 October 1982, Case 104/81 Hauptzollamt Mainz v C.A. Kupferberg & 
Cie KG a.A., para. 14.
289. Joined Cases 21-24/72 International Fruit Company, para. 20.
290. Case 12/86 Demirel, para. 14.
291. Joined Cases 21-24/72 International Fruit Company; ECJ, 24 October 1973, Case 
9/73 Carl Schlüter v Hauptzollamt Lörrach; ECJ, 16 March 1983, Case 266/81 Società 
Italiana per l’Oleodotto Transalpino (SIOT) v Ministero delle finanze, Ministero della 
marina mercantile, Circoscrizione doganale di Trieste and Ente autonomo del porto 
di Trieste; ECJ, 16 March 1983, Joined Cases 267/81 to 269/81 Amministrazione delle 
Finanze dello Stato v Società Petrolifera Italiana SpA (SPI) and SpA Michelin Italiana 
(SAMI); ECJ, 5 October 1994, Case C-280/93 Germany v Council; ECJ, 23 November 
1999, Case C-149/96 Portugal v Council. 
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where those agreements do not have direct effect (principle of consistent 
interpretation) provided that the application of national law concerns fields 
in respect of which the Union has already legislated.292  

To the extent that international agreements concluded by the EU form part of 
the Union’s legal system, they need to be integrated in the normative hierar-
chy of EU law. Based on Article 216(2) TFEU (formerly Article 300(7) 
EC), the Court held that the Union institutions are bound by agreements 
concluded by the Union and, consequently, those agreements have primacy 
over secondary EU legislation.293 It follows from the ranking of international 
agreements in the hierarchy of EU norms that other measures of secondary 
EU law, such as the acts of the institutions, have to comply with interna-
tional agreements binding on the Union. The Court had already declared in 
its early case law that it considered itself bound to “examine whether [the] 
validity [of acts of the institutions] may be affected by reason of the fact that 
they are contrary to a rule of international law”294. Therefore, the validity of 
acts of secondary EU law is subject to review by the Court for their compati-
bility with higher ranking international agreements.295 However, such review 
of validity is conditional upon the international agreement meeting the same 
criteria that are required for its being directly effective, i.e. clear, precise and 
unconditional provision and the agreement’s purpose and nature permit it 
to be directly effective. Hence, acts of the EU institutions cannot be tested 
for compatibility with the GATT and WTO Agreements due to the nature 
and structure of the latter.296 The only exceptions to this rule are situations 
where the Union intended to implement, via the Union act under review, a 

292. ECJ, 16 June 1998, Case C-53/96 Hermès International v FHT Marketing Choice 
BV, para. 28; ECJ, 14 December 2000, Joined Cases C-300/98 and C-392/98 Parfums 
Christian Dior SA v Tuk Consultancy BV; para. 47.
293. ECJ, 10 September 1996, Case C-61/94 Commission v Germany, para. 52; ECJ, 
12 January 2006, Case C-311/04 Algemene Scheeps Agentuur Dordrecht BV v Inspecteur 
der Belastingdienst – Douanedistrict Rotterdam, para. 25; ECJ, 10 January 2006, Case 
C-344/04 International Air Transport Association, European Low Fares Airline Association 
v Department for Transport, para. 35; ECJ, 3 June 2008, Case C-308/06 International 
Association of Independent Tanker Owners (Intertanko) v Secretary of State for Transport, 
para. 42; Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, para. 307, see 
also Leanarts and Desomer, supra note 45, p. 740-741.
294. Joined Cases 21-24/72 International Fruit Company, para. 6. 
295. Case C-308/06 Intertanko, para. 43.
296. Case C-280/93 Germany v Council, para. 109; Case C-149/96 Portugal v Council, 
para. 47. Similarly to the GATT/WTO Agreements, the Court held that the validity of 
a Union measure cannot be assessed in the light of the United Nations Convention on 
the Law of the Sea due to the nature and broad logic of the latter, see Case C-308/06 
Intertanko, para. 65.   
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particular obligation entered into within the framework of GATT/WTO, or 
if the Union act expressly refers to specific provisions of the GATT/WTO 
Agreements.297

In addition, due to the primacy of international agreements over other 
measures of secondary legislation the latter must be interpreted in confor-
mity with the former in accordance with the principle of consistent inter-
pretation.298 

On the other hand, international agreements concluded by the Union rank 
lower in the hierarchy of sources of EU law than primary law, the latter 
including the founding Treaties as well as the general principles of EU law.299 
The Court reinforced this principle most powerfully in its Kadi judgment300 
in which it annulled an EU Regulation implementing a United Nations (UN) 
Security Council Resolution brought under Chapter VII of the UN Charter 
ordering the freezing of assets of individuals associated with terrorist activi-
ties on the ground that the Regulation violated fundamental rights protected 
by the Union’s legal order.301 In particular, the Court stated that 

“[…] the Charter of the United Nations […] would have primacy over acts of 
secondary Community law (see to that effect, Case C-308/06 Intertanko and 
Others [2008] ECR I-0000, paragraph 42 and case-law cited).

That primacy at the level of Community law would not, however, extend to pri-
mary law, in particular to the general principles of which fundamental rights 
form part.”302

The conclusion that primary law prevails over international agreements was 
derived by the Court from the wording of Article 218(11) TFEU (formerly 
Article 300(6) EC Treaty). This provision gives jurisdiction to the Court to 
render an opinion on the compatibility of an international agreement with 
the Treaties prior to the conclusion of that agreement and expressly states 
that an international agreement which, in the Court’s opinion, is in conflict 

297. ECJ, 22 June 1989, Case 70/87 Fédération de l’industrie de l’huilerie de la CEE 
(Fediol) v Commission, para. 19; ECJ, 7 May 1991, Case C-69/89 Nakajima All Precision 
Co. Ltd v Council, paras. 30-31; Case C-280/93 Germany v Council, para. 111.  
298. Case C-61/94 Commission v Germany, para. 52; ECJ, 1 April 2004, Case C- 
286/02 Bellio F.lli Srl v Prefettura di Treviso, para. 33; Case C-311/04 Algemene Scheeps 
Agentuur, para. 25. 
299. De Witte, supra note 33, p. 80.
300. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat.
301. For an extensive analysis of the judgment see G. De Búrca, The European Court 
of Justice and the International Legal Order After Kadi, 51 Harvard International Law 
Journal 1 (2010), pp. 1-49 and the literature referred to by De Búrca in FN 2 and 3. 
302. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, paras. 307-308.
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with the Treaties may not enter into force.303 It is worth noting in this context 
that the Court’s remark on the place of international agreements in the nor-
mative hierarchy of the Union’s legal order was no more than an obiter dic-
tum. The actual reasoning through which the Court arrived at the conclusion 
that it does have jurisdiction to review the validity of, and eventually annul, 
a Union act implementing a UN Security Council resolution was based on 
a strong pluralist view of the international legal order and the relationship 
of international law and EU law.304 According to this stance, EU law is an 
independent, separate and autonomous legal system within the global arena 
existing alongside other normative systems, international law being one of 
them.305 The distinctness of the various legal systems means that their nor-
mative authority, as well as the effect of their rules, is confined to their own 
ambit. With regard to the Union’s legal order, its autonomy entails that the 
observance of basic constitutional principles within its internal system has 
priority over any possible obligations stemming from other legal systems, 
in particular international law. As the Court bluntly put it:

“[...] the review by the Court of the validity of any Community measure in 
the light of fundamental rights must be considered to be the expression, in a 
community based on the rule of law, of a constitutional guarantee stemming 
from the EC Treaty as an autonomous legal system which is not to be prejudiced 
by an international agreement.

The question of the Court’s jurisdiction arises in the context of the internal and 
autonomous legal order of the Community, within whose ambit the contested 
regulation falls and in which the Court has jurisdiction to review the validity of 
Community measures in the light of fundamental rights.”306

The Court’s view that the Union’s legal system and the international legal 
system are parallel and juxtaposed orders with distinct jurisdictions and 
distinct authorities that produce effects only within their own respective 
spheres culminates in the statement that, 

“[...] the review of lawfulness [...] to be ensured by the Community judicature 
applies to the Community act intended to give effect to the international agree-
ment at issue, and not to the latter as such.

[…]

303. For a more recent example of the exercise of such jurisdiction by the Court see 
Opinion 1/09 rendered on 8 March 2011 in which the Court found that the Draft Agreement 
on the European and Community Patents Courts is not compatible with the EU Treaty 
and the TFEU (OJ C211, 16.7.2011). 
304. De Búrca, supra note 301, pp. 4, 7, 12, 23, 29.
305. Ibid. For a description of the pluralist approaches to the international legal order 
see De Búrca, supra note 301, pp. 31-34. 
306. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, paras. 316-317.
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[…] any judgment given by the Community judicature deciding that a 
Community measure intended to give effect to [a UN Security Council] reso-
lution is contrary to a higher rule of law in the Community legal order would 
not entail any challenge to the primacy of that resolution in international law”307 

In other words, the Court emphasises that the annulment concerns only the 
EU Regulation without the validity of the UN Resolution – which the for-
mer was supposed to implement – being affected. The UN Resolution would 
maintain its status, validity and primary ranking within the separate legal 
system of international law. However, it is hard to deny that the annulment 
of the EU implementation measure, in fact, entails an indirect challenge 
to the underlying UN Resolution itself with the consequence that the obli-
gation resulting from such resolution, i.e. an international law obligation, 
remains unfulfilled in the Union.308 

The alternative approach that the Court could have taken is the constitutio-
nal approach to the international legal order.309 This presupposes the exist-
ence of a common international system and an international community 
of which all sub-systems (global, regional, local) form part and which is 
governed by an agreed set of basic rules and principles. The strong con-
stitutional approach proposes a hierarchical order of these rules in order 
to resolve conflicts between the various levels of authority. The soft con-
stitutional approach advocates for common rules and principles in a sys-
tem where the relationships of the former are governed by negotiation and 
consensus instead of a strict hierarchy.310 Actually, when the Court depicts 
the hierarchy of norms in the Union’s legal system and places international 
agreements in between primary and secondary EU law it projects a ranking 
that it would put forward if it were to follow a unitary, i.e. constitutional, 
approach to the international legal order.311 Instead, the Court followed a 
strong pluralist approach under which no single hierarchy of norms ori-
ginating from different authorities can be established. Although for this 
reason the description that the Court gives of the hierarchy of sources of 
EU law remains an obiter dictum, it is the most important premise for our 
purposes, that is, for defining the place of international agreements in the 
Union’s normative order. 

307. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, paras. 286  
and 288.
308. Nergelius, supra note 124, p. 41.
309. De Búrca, supra note 301, pp. 12, 29.
310. For a description of the various forms of constitutional approaches see De Búrca, 
supra note 301, pp. 34-41.  
311. Nergelius, supra note 124, p. 41; De Búrca, supra note 301, p. 29.
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In summary, international agreements concluded by the Union (alone or 
together with the Member States) are located between primary law and 
secondary law in the normative hierarchy of EU law. Consequently, acts 
of the Union institutions must comply with international agreements and 
they are subject to legality review for their compatibility with the latter 
provided, however, that the relevant provisions of the international agree-
ment are sufficiently clear, precise and unconditional and the purpose and 
nature of the international agreement would allow those provisions to have 
direct effect. On the other hand, international agreements are subordinated 
to primary law and therefore, they cannot contravene the founding Treaties 
and the general principles of EU law, including fundamental rights. The 
jurisdiction of the Court to monitor international agreements prior to their 
conclusion is designed to preclude situations from arising whereby a validly 
concluded, enforceable international agreement would conflict with a norm 
of primary law. If such conflicts were still to arise it is not unequivocal how 
the Court would resolve them having regard to its pluralist approach to the 
relationship of EU law and international law, which in Kadi led only to the 
invalidation of the implementing EU Regulation but not that of the under-
lying international law instrument.      

4.4.  Overview

From the above it can be inferred that a hierarchy does not exist between 
the various instruments belonging to the ambit of secondary EU law. This 
is due predominantly to the fact that in the Union’s constitutional order, the 
separation of powers between the institutions does not correspond precisely 
to what we find in a state structure.312 The author of an act of secondary law 
and his democratic legitimisation does not directly determine the place of 
that act in the normative order. Both the legislative and the executive organs 
may adopt regulations, directives or decisions which are of equal rank. In 
principle, a Commission regulation has the same force and authority in 
the legal order as a regulation adopted by the Council and the Parliament. 
Nevertheless, a Commission regulation has to comply with a regulation of 
the Council and Parliament where the former is adopted on the basis of a 
specific delegation of powers or conferral of implementing powers included 
in the latter. 

Consequently, as far as the relationship between the various forms of secon-
dary EU law is concerned, a hierarchy of norms akin to the one that exists 

312. Bieber and Salomé, supra note 194, p. 911. 
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in national legal systems cannot be identified apart from the relationship 
between basic acts and delegated/implementing acts. However, organising 
principles that are normally used to ensure systemic coherence in a legal 
system, be it a national system or the international legal order,313 do play 
a role in governing the relationship of different forms of secondary law. 
Principles, such as the later law prevails over previously adopted rules (lex 
posterior) and specific rules have priority over rules of a general nature 
(lex specialis) are recognized under EU law.314 The binding/non binding 
character and the general/individual scope of an act, which is consonant to 
the principle of lex specialis, are additional parameters that play a role in 
structuring the relations of secondary EU law.315 

Finally, as far as international agreements concluded by the Union (alone or 
together with the Member States) are concerned, they are placed between 
primary law and secondary law in the hierarchy of sources of EU law.

313. De Búrca, supra note 301, p. 5, FN 16
314. ECJ, 13 December 2001, Case-481/99 Georg Heininger and Helga Heininger v 
Bayerische Hypo- und Vereinsbank AG, paras. 36-39; ECJ, 19 June 2003, Case C-444/00 The 
Queen on the application of Mayer Parry Recycling Ltd v Environment Agency, Secretary 
of State for the Environment, Transport and the Region, paras. 49-57. See Lenaerts and 
Van Nuffel, supra note 16, p. 704, FN 190 adding that in order for the more specific rule 
to prevail, it must intend to limit or replace the general provision.
315. Leanarts and Desomer, supra note 45, p. 746.



97

 

Chapter 5

Relationships between general principles of EU law, 
Treaty provisions and secondary law

5.1.  Secondary law and the general principles of EU law

5.1.1.  Introduction

As far as the substantive review of the legality of secondary law instruments 
is concerned, the most frequently invoked norms of primary law on the basis 
of which such review is sought are the general principles of EU law. As we 
have emphasised in Section 3.3.1., for this reason the general principles of 
EU law fulfil an essential constitutional function in the Union’s legal order. 

As far as the definition of the general principles of EU law is concerned, 
a commonly used definition does not exist. De Witte describes them as 
“unwritten principles, recognized by the European Court of Justice, that 
have the status of higher law by the fact that they may be invoked as a 
standard for the review of Community acts”.316 Thus, they are fundamental 
principles located at the level of primary law having constitutional status 
which means that secondary EU law must comply with these principles and 
is subject to review for its compatibility with the latter. A refinement of the 
above definition is that general principles can also serve as a standard of 
review for measures of the Member States. However, this function is limited 
in view of the vertical distribution of powers between the Union and the 
Member States. Member State measures are tested for their compliance with 
the general principles of EU law only when the situation at hand falls within 
the scope of Union law. This is the case when the Member States implement 

316. Cited by S. Prechal and M.E. De Leeuw, Transparency: A General Principle 
of EU Law?, in: General Principles of EC Law in a Process of Development – Reports 
from a conference in Stockholm, 23-24 March 2007, organized by the Swedish Network 
for European Legal Studies (U. Bernitz, J. Nergelius and C. Cardner eds., Kluwer Law 
International 2008), pp. 199-243, at p. 202.
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Union law317 or where they derogate from Union law.318 As regards the latter 
case, when a Member State measure restricts the Treaty’s free movement 
provisions in pursuance of a general interest it has to comply not only with 
the rule of reason test (i.e. legitimate aim, imperative reason in the public 
interest, proportionality) but also with the general principles, including fun-
damental rights, in order to be justifiable. Thus, the general principles of EU 
law, contrary to their name, do not constitute generally applicable standards 
which control or limit the Member States’ actions whenever they exercise 
public authority. Instead, only those acts of the Member States are subject 
to compliance with the general principles recognized in the Union’s legal 
order which can be linked to Union law. Dougan explains that there is a con-
stitutional justification for this limited scope of application of the general 
principles of Union law to Member State measures: “the Union impose[s] 
upon the Member States its own body of administrative law responsibilities 
based on the fact that the national authorities are either acting as delegated 
agents for the executive enforcement of Union law or instead seeking to 
avoid their ordinary duties under the Treaties”.319 Obviously, the former 
scenario refers to ‘implementing Union law’ and the latter to ‘derogating 
from Union law’. 

In academic writing it has been suggested that, in the light of the Court’s 
jurisprudence, there might be a further category of situations which 
fall ‘within the scope of Union law’ and thus, capable of triggering the 

317. For example, ECJ, 13 July 1989, Case 5/88 Hubert Wachauf v Bundesamt für 
Ernährung und Forstwirtschaft, para. 19 (fundamental rights); ECJ, 25 November 1986, 
Joined Cases 201/85 and 202/85 Marthe Klensch and others v Secrétaire d’État à l’Agri-
culture et à la Viticulture (principle of equality); ECJ, 1 April 1993, Joined Cases C-31/91 
to C-44/91 SpA Alois Lageder and others v Amministrazione delle Finanze dello Stato 
(legitimate expectations); ECJ, 24 March 1994, Case C-2/92 The Queen v Ministry of 
Agriculture, Fisheries and Food, ex parte Dennis Clifford Bostock (fundamental rights); 
ECJ, 13 April 2000, Case C-292/97 Kjell Karlsson and Others (principle of equality); 
ECJ, 20 June 2002, Case C-313/99 Gerard Mulligan and Others v Minister for Agriculture 
and Food, Ireland et Attorney General (legitimate expectations); ECJ, 10 July 2003, 
Joined Cases C-20/00 and C-64/00 Booker Aquaculture Ltd, trading as Marine Harvest 
McConnell, Hydro Seafood GSP Ltd v The Scottish Ministers (fundamental rights). 
318. ECJ, 18 June 1991, C-260/89 Elliniki Radiophonia Tiléorassi AE and Panellinia 
Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas 
and Nicolaos Avdellas and others (ERT), para. 43. See also ECJ, 26 June 1997, Case 
C-368/95 Vereinigte Familiapress Zeitungsverlags- und vertriebs GmbH v Heinrich Bauer 
Verlag; ECJ, 11 July 2002, Case C-60/00 Mary Carpenter v Secretary of State for the 
Home Department; ECJ, 29 April 2004, Joined Cases C-482/01 and C-493/01 Georgios 
Orfanopoulos and Others and Raffaele Oliveri v Land Baden-Württemberg.
319. M. Dougan, In Defence of Mangold?, in: A Constitutional Order of States? 
Essays in EU Law in Honour of Alan Dashwood (A. Arnull, C. Barnard, M.Dougan and  
E. Spaventa eds., Hart Publishing 2011), pp. 219-244, at p. 231.
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application of the general principles to Member State measures; namely, 
the case where a provision of national law falls within the material scope of 
a substantive measure of secondary Union law.320 This proposition seems 
to be underpinned by the Kücükdeveci case where the Court held that a 
German provision relating to the calculation of the notice period for dis-
missal from employment fell within the scope of Union law by virtue of the 
fact that secondary legislation (i.e. Directive 2000/78 laying down a general 
framework of equal treatment in the field of employment), for which the 
implementation period had already expired at the time of the case, governed 
the same broad subject-matter, i.e. conditions of dismissal, as the German 
provision did.321 Although the German provision was not a specific imple-
mentation of the Directive, the fact that the matter it regulated was touched 
upon by the Directive was sufficient to trigger the application of general 
principles. As a result, the German provision could be scrutinized in the 
light of the general principle of non-discrimination on grounds of age. The 
case implies that the Member States are bound by the general principles 
of Union law, whenever the exercise of their own regulatory competences 
happens to relate to a matter also subject to some form of secondary Union 
legislation. Such prospect generated stark criticism within academic circles 
on the ground that it may lead to the expansion of Union competences 
through the application of Union administrative law standards to situations 
which are barely related to Union law. As put by Dougan, such prospect 
“could dramatically expand the reach of the ‘European public law order’” 
and would have “important implications for the prevailing balance of power 
within our ‘constitutional order of states’” while lacking any persuasive 
normative justification.322 However, in the light of subsequent case law, it 
seems that it colud be too early to draw far-reaching consequences from the 
Kücükdeveci case. In cases, such as Rossius, Rodríguez Mayor, Vino and 
Gueye,323 the Court returned to a narrower interpretation of the purview of 
the general principles of EU law holding that a mere connection to Union 

320. Editorial Comments: The scope of application of the general principles of Union 
law: An ever expanding Union?, 47 CMLRev 6 (2010), pp. 1589-1596, at p. 1590; Dougan, 
supra note 319, pp. 236-239.
321. Case C-555/07 Kücükdeveci, para. 25.
322. Dougan, supra note 319, p. 239.
323. CJ, 23 May 2011, Joined Cases C-267/10 and C-268/10 André Rossius and Marc 
Collard v Belgische Staat; CJ, 10 December 2009, Case C-323/08 Ovidio Rodríguez 
Mayor and Others v Herencia yacente de Rafael de las Heras Dávila and Others; CJ, 
11 November 2010 Case C-20/10 and 22 June 2011, C-161/11 Vino Cosimo Damiano v 
Poste Italiane SpA; CJ, 15 September 2011, Joined Cases C-483/09 and C-1/10 Magatte 
Gueye and Valentín Salmerón Sánchez.
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law, where the situation at hand is not expressly covered by a Union act 
existing in relation to a given subject-matter, is not sufficient to consider a 
Member State measure to fall within the scope of application of Union law.324 

In addition to serving as a standard for legality review, a further important 
function of the general principles is that they aid the interpretation of Union 
law, as well as national law falling within the scope of Union law.325 Finally, 
they enable the Court to fill normative gaps left either by the authors of the 
Treaty or by the Union legislature to ensure the autonomy and coherence 
of the Union legal system.326 In summary, normally three functions of the 
general principles of EU law are distinguished: interpretation, gap filling 
and correction (i.e. review).327  

As to their process of creation, Tridimas points out that the general prin-
ciples are derived by the courts either from the specific rules of the legal 
system in an inductive process or from the legal system as a whole, in 
particular from the objectives of the law and its underlying values, in a 
deductive process.328 As far as the general principles acknowledged under 
Union law are concerned, the former category is drawn from the constitu-
tional tradition common to the Member States (or alternatively, from an 
international agreement on which the Member States have collaborated or 
to which they are signatories).329 These general principles are also described 
as being bottom-up having regard to their origin and inductive creation.330 
The latter category consists of what we called earlier systemic principles, 
such as primacy and direct effect of Union law (see Section 3.3.1.), which 
are deducted from the objectives of the Union. These can be considered as 
top-down principles.

324. See for a detailed analysis of the this case law S. Iglesias Sánchez, The Court and 
the Charter: the Impact of the Entry into Force of the Lisbon Treaty on the ECJ’s Approach 
to Fundamental Rights, 49 CMLRev 5 (2012), pp. 1565-1612, at pp. 1583-1592.
325. Craig and De Búrca, supra note 17, p. 371; K. Lenaerts and J. A. Gutiérrez-Fons, 
The Role of General Principles of EU Law, in: A Constitutional Order of States? Essays in 
EU Law in Honour of Alan Dashwood (A. Arnull, C. Barnard, M.Dougan and E. Spaventa 
eds., Hart Publishing 2011), pp. 179-197, at p. 179.  
326. Lenaerts and Gutiérrez-Fons, supra note 325, p. 179.
327. M.W. Hesselink, The General Principles of Civil Law: their Nature, Roles and 
Legitimacy, Amsterdam Law School Reserach Paper No. 2011-35, Centre for the Study of 
European Contract Law Working Paper No. 2011-14, Post-National Rulemaking Working 
Paper No. 2011-03, p. 19. 
328. Tridimas, supra note 140, p. 2.
329. ECJ, 14 May 1974, Case 4/73 J. Nold, Kohlen- und Baustoffgroßhandlung v 
Commission, para. 13; ECJ, 13 December 1979, Case 44/79 Liselotte Hauer v Land 
Rheinland-Pfalz, para. 15.
330. Hesselink, supra note 327, p. 40.
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As regards the legal effects of the general principles of Union law, such 
principles are capable of having direct effect provided that it fulfils the usual 
criteria requiring it to be clear, precise and unconditional.331 On the basis of 
Mangold332 and Kücükdeveci it is often claimed that the general principles of 
Union law can even have horizontal direct effect, as in these cases the gene-
ral principle of prohibition of discrimination on grounds of age was applied 
between private parties specifically, in employment relationships between 
a private employer and an employee. However, Dougan points out that this 
proposition may not be fully correct, as the application of the principle in 
these cases of horizontal disputes does not in itself mean that the principle 
is, indeed, capable of having real horizontal direct effect.333 In particular, a 
distinction must be drawn between a case where Union law which creates 
(public) law duties for the Member States can also be invoked collaterally 
in horizontal proceedings between two individuals and where Union law 
imposes (private law) obligations directly on individuals which can be 
enforced before national courts. The situations in Mangold and Kücükdeveci 
belong to the former category of cases taking into account that the unlawful 
discrimination at hand did not derive from the exercise by two private par-
ties of their contractual autonomy but from a public law act, i.e. the labour 
law rules of the Member State concerned, which contravened the Union law 
standard constituted by the general principle of prohibition of age discrimi-
nation. All in all, the general principles of EU law can have vertical direct 
effect, which – under certain circumstances – have legal implications for 
horizontal relationships as well. Whether they can also have real horizontal 
direct effect is a question not yet answered by the Court’s jurisprudence.    

The review of secondary Union law in the light of the general principles 
of EU law could in itself be the subject of a separate thesis;334 therefore, 
we do not seek to discuss this with any degree of comprehensiveness here. 
Instead, we will first describe some general patterns in the case law con-
cerning the control of compatibility of Union acts with the general princi-
ples – primarily fundamental rights – and some selected recent cases that 
indicate potential new directions in the Court’s case law. By outlining the 
review of secondary Union law in the light of the general principles we 
aim at demonstrating certain parallels, in terms of judicial methods and 
approaches, between this area and the review of Union acts in the light of 

331. Dougan, supra note 319, p. 227. 
332. ECJ, 22 November 2005, Case 144/04 Werner Mangold v Rüdiger Helm. 
333. Dougan, supra note 19, p. 224.
334. See on the review of Union measures in the light of the principle of proportionality, 
Tridimas, supra note 140, pp. 136-175 and on the review of Union measures in the light 
of fundamental rights ibid. pp. 300-319. 



102

Chapter 5 -  Relationships between general principles of EU law, Treaty 
provisions and secondary law

the Treaty’s free movement provisions. At the end of this Section, we will 
focus on the principle which is invoked most frequently for the purpose of 
challenging the legality of secondary legislation; namely, the principle of 
proportionality. We chose to discuss this principle more in detail because it 
has an important role to play not only as a self-standing standard of review 
for secondary law but also as a component of the scrutiny of secondary law 
in the light of the Treaty’s free movement provisions. Similar to national 
measures, an obstacle to free movement created by a Union act can only be 
justified on public interest grounds if such act complies with the require-
ments of proportionality.

5.1.2.  Judicial review of the compatibility of secondary law 
with the general principles of EU law

5.1.2.1.  Relationship of national law, secondary law and the 
general principles of EU law

The first question that arises when analysing the relationship of national 
law – secondary Union law – primary Union law is whether national law 
that is aimed at implementing secondary Union law or, at least, falls within 
a domain where secondary Union law exists, is to be measured for its com-
patibility only against the act of secondary law at issue or also any norms 
of primary law which may be applicable to the case. The answer to this 
question depends on what type of primary law norm we are looking at and 
under what conditions such primary Union law norm applies to Member 
State measures as well as on whether the area under examination is subject 
to exhaustive or only partial harmonization. Intuitively, having regard to the 
fact that in the case of complete and exhaustive harmonization, the Member 
States have no discretion in transposing secondary law into their national 
law, the implementing national measures only reproduce secondary law. 
Therefore, such national measures should not be subject to scrutiny under 
primary law, at least, not on their own without reviewing also the compa-
tibility of the secondary Union law which the national measures imple-
ment with primary Union law. The issue of partial harmonization seems to 
be more complex. An instance of partial harmonization is when an act of 
secondary legislation lays down only minimum requirements that Member 
States have to implement into their national laws while allowing them to 
introduce more stringent or rigorous requirements if that is what fits to their 
regulatory policies governing the area at issue. This technique is frequently 
used in the case of the harmonization of safety standards or laws concern-
ing public health or environmental protection. The question in this regard 
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is whether the more rigorous requirements that Member States may pres-
cribe in their national legislation can be scrutinized by the Court for their 
conformity to the general principles of EU law. As we have seen, the ap-
plication of these general principles to Member State measures is subject to 
the condition that the Member State measures constitute an implementation 
of Union law or otherwise fall within the scope of Union law. The case of 
‘overimplementation’ of secondary law may not qualify as implementation; 
however, the term ‘within the scope of Union law’ is vague enough to be 
able to accommodate such a situation. Nevertheless, the Court has not gone 
down on this lane. The case law seems to be firm on the point that overim-
plementing national measures in an area subject to minimum harmonization 
do not fall ‘within the scope of Union law’ and as such, cannot be reviewed 
in the light of the general principles:335

“Since the legislation at issue is a more stringent measure for the protection of 
working conditions compatible with the Treaty and results from the exercise by 
a Member State of the powers it has retained pursuant to Article 118a(3) of the 
Treaty [now Article 156 TFEU], it is not for the Court to rule on whether such 
legislation and the penalties imposed therein are compatible with the principle 
of proportionality.”336

This case law represents the opposite direction to that taken by the Court 
in Kücükdeveci (see Section 5.1.1.). In particular, it is a very cautious inter-
pretation of the scope of application of the general principles to Member 
State measures and it shows the Court’s endeveour not to stretch too far 
the domain where Member States must comply with those general princi-
ples and thus, preserve the vertical distribution of competences between the 
Union and the Member States. 

It is interesting to note here, although it will be discussed in great detail 
in Section 7.2., that the relationship of national law – secondary law – pri-
mary law is interpreted very differently from the above when the question 
concerns the field of application of the Treaty’s free movement provisions 
instead of that of the general principles of EU law. In the case of minimum 
harmonization, more stringent national measures than those set out in secon-
dary law can only be introduced by the Member States in conformity with 
the Treaty’s free movement provisions. Thus, the primary law provisions 

335. Dougan, supra note 319, p. 237.
336. ECJ, 17 December 1998, Case C-2/97 Società italiana petroli SpA (IP) v Borsana 
Srl, para. 40. See also ECJ, 14 April 2005, Case C-6/03 Deponiezweckverband Eiterköpfe 
v Land Rheinland-Pfalz, para. 63.
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on free movement do limit the discretionary powers of the Member States 
when they go beyond the minimum requirements laid down in secondary 
law. 

In cases other than minimum harmonization, where an act of secondary law 
leaves scope for discretion for the Member States in transposing it to nati-
onal law, the exercise of such discretion appears to be within the ‘scope of 
Union law’ and thus, subject to the requirement to comply with the general  
principles.337      

5.1.2.2.  Review of legality of secondary law in the light of the 
general principles of EU law

The most prominent general principles of EU law from the point of view of 
judicial review of secondary legislation are fundamental rights, the principle 
of equality or equal treatment (which is also called principle of non-dis-
crimination), legal certainty, legitimate expectations and the principle of 
proportionality.338 While we will focus on the principle of proportionality in 
a separate Section below, here we discuss the legality review of secondary 
legislation under the other principles, specifically fundamental rights.

As regards the protection of fundamental rights within the Union, it has 
been long-standing case law that: 

“[...] fundamental rights form an integral part of the general principles of 
law whose observance the Court ensures. For that purpose, the Court draws 
inspiration from the constitutional traditions common to the Member States and 
from the guidelines supplied by international instruments for the protection of 
human rights on which the Member States have collaborated or to which they 
are signatories. In that regard, the ECHR has special significance...

It is also clear from the case-law that respect for human rights is a condition 
of the lawfulness of Community acts (...) and that measures incompatible with 
respect for human rights are not acceptable in the Community [...]”339 

337. See e.g. ECJ, 28 June 2007, Case C-363/05 JP Morgan Fleming Claverhouse 
Investment Trust plc, The Association of Investment Trust Companies v The Commissioners 
of HM Revenue and Customs, para. 22.
338. Chalmers, Davies and Monti, supra note 17, p. 409-410.
339. Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat, paras. 283-284; 
see also ECJ, 12 November 1969, Case 29/69 Erich Stauder v City of Ulm, para. 7; Case 
11/70 Internationale Handelsgesellschaft, para. 4;  Case 4/73 Nold, para. 13; Case 44/79 
Hauer, para. 15. 
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The fundamental rights agenda of the Union has been symbolically reinfor-
ced by the Lisbon Treaty which gave legally binding force to the Charter. As 
discussed above, the protection of the fundamental rights of individuals vis-
à-vis the Union institutions and – in a more limited scope – the authorities 
of the Member States has become one of the building blocks of the Union’s 
constitutional construct. More than that, fundamental rights protection has 
become a precondition for some Member States’ constitutional courts to 
accept the claim by the Union of its autonomous legal authority and EU 
law’s supremacy over national law.340 Despite the high value attributed to 
fundamental rights in the Union’s normative order and constitutional struc-
ture, the intensity by which the Court is actually willing to scrutinize Union 
acts – and especially Union legislative acts – for their compatibility with 
fundamental rights can be questioned. Academic commentators have poin-
ted out the limited rate of success of claims asserting that Union measures 
infringe fundamental rights or general principles.341 Although individual 
administrative acts of the Commission are not infrequently struck down 
by the Union Courts on the basis of such claims, general legislative acts 
are hardly ever invalidated on this ground by the “pusillanimous” Courts.342 

The Court’s general reluctance to exercise a substantive review over secon-
dary Union law is particularly evident in cases where secondary law is 
contested on the ground that it contradicts economic fundamental rights 
and freedoms, such as the right to property or the freedom to pursue a 
trade or profession. In a classic line of case law, i.e. Stauder, Internationale 

340. The German Constitutional Court’s ‘so lange’ doctrine states that as long as the 
Court of Justice of the European Union guarantees a sufficient level of protection of 
fundamental rights, the Constitutional Court will no longer exercise its jurisdiction to 
review Union acts under the fundamental rights protected by the German constitution 
(Solange II decision, Judgment of 22 October 1986, 73 BverGE 339), see Maduro, supra 
note 100, p. 509; Chalmers, Davies and Monti, supra note 17, p. 235.
341. A. Albors-LLorens, Edging Towards Closer Scrutiny? The Court of Justice and 
Its Review of the Compatibility of General Measures With the Protection of Economic 
Rights and Freedoms, in: A Constitutional Order of States? Essays in EU Law in Honour of 
Alan Dashwood (A. Arnull, C. Barnard, M.Dougan and E. Spaventa eds., Hart Publishing 
2011), pp. 245-266, at p. 246, see literature referred to in FN 2. 
342. Chalmers, Davies and Monti, supra note 17, p. 251 who refer as prime examples 
of the Court’s ineffective protection of fundamental rights to ECJ, 27 June 2006, Case 
C-540/03 Parliament v Council (Family Reunification) regarding the right to respect for 
family life and ECJ, 3 May 2007, Case C-303/05 Advocaten voor de Wereld VZW v Leden 
van de Ministerraad regarding the principle of nullum crimen, nulla poena sine lege. 
Differently, Lenaerts who states that “as regards the European institutions, the Court has 
sought to ensure utmost respect for fundamental rights whether it be in relation to their 
executive or legislative tasks.” see supra note 139, p. 301.
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Handelsgesellschaft, Nold and Hauer,343 the Court laid down that while 
individual economic rights are protected by the Union legal order, they 
could be restricted in pursuance of a general interest as long as such res-
trictions did not constitute a “disproportionate, and intolerable interference 
with the rights of the owner, impairing the very substance of the rights”.344 
This is a very high threshold which can hardly be proved to be passed by 
a Union measure unless such measure entails a complete deprivation of 
property or a complete ban on the exercise of a trade or profession. The 
Court explained this high deference to the Union legislature by stating that 
it would be wrong to substitute its own judgment for that of the Union legis-
lature in matters where the latter enjoys broad discretion. It is true that the 
majority of the Union measures which were claimed to impede fundamen-
tal rights of an economic nature had been adopted in the area of Common 
Union Policies, such as agriculture or transport, where the legislature is 
acknowledged to have a broad scope of discretion.345 

Nevertheless, we can find in the case law some notable exceptions to the 
general pattern of a very light-touch judicial review of secondary Union 
law. Most importantly, the Court demonstrated prominently in Kadi, which 
we discussed above in Section 4.3., that it was committed to protect funda-
mental rights even at the cost of risking the infringement by the Union of 
its international law obligations. The Court annulled a Union act implemen-
ting a UN Security Council resolution for breaching the plaintiffs’ rights 
of defence, the principle of effective judicial protection and their right to 
property. The infringement of the right to property was based on the fact that 
procedural safeguards had not been respected. Albors-Llorens highlights 
that the recognition of the need for procedural safeguards in cases where 
the right to property is restricted on general interest grounds is a highly 
important development in the case law.346 It opens up the route to a more 
thorough judicial review of secondary law for its compatibility with eco-
nomic fundamental rights even if not on a substantive but rather procedural 

343. Case 29/69 Stauder; Case 11/70 Internationale Handelsgesellschaft; Case 4/73 
Nold; Case 44/79 Hauer.
344. Albors-Llorens, supra note 341, p. 255.
345. ECJ, 11 July 1989, Case 265/87 Hermann Schräder HS Kraftfutter GmbH & Co. 
KG v Hauptzollamt Gronau; ECJ, 5 October 1994, Case C-280/93 Germany v Council 
(first Bananas); ECJ, 30 July 1996, Case C-84/95 Bosphorus Hava Yollari Turizm ve 
Ticaret AS v Minister for Transport, Energy and Communications and others; CFI, 11 
September 2002, Case T-13/99 Pfizer Animal Health SA v Council; ECJ, 9 September 2004, 
Joined Cases C-184/02 and C-223/02 Spain and Finland v Parliament and Council; ECJ, 
10 July 2003, Joined Cases C-20/00 and C-64/00 Booker Aquaculture Ltd v The Scottish 
Ministers, for an analysis of these cases see Albors-Llorens, supra note 341, pp. 247-256. 
346. Albors-Llorens, supra note 341, p. 262.
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basis. She suggests that this approach may expand to the scrutiny of general 
Union measures other than those imposing sanctions – which have still a 
strong individual touch due to the listing of specific persons or organizati-
ons – and potentially even to areas where the Union legislature – differently 
from Kadi where it merely transposed a decision of an international orga-
nization to EU law – exercises a broad discretion.347  

Recently, the Court seems to have intensified the judicial review of Union 
legislation with regard to other fundamental rights too. For example in 
Schecke348 the Court declared a provision of a Union regulation prescribing 
the publication of data on natural persons who were beneficiaries of agri-
cultural aid from EU funds invalid on account of being contrary to the right 
to the protection of private life and the right to the protection of personal 
data set out in Articles 7 and 8 of the Charter as well as the principle of 
proportionality. 

Finally, most recently, the Court attracted a great degree of attention by 
declaring the invalidity of a provision of a Union directive implementing 
the principle of equal treatment between men and women with regard to 
private insurance and pensions.349 The directive prescribed that the use of 
sex as a factor in the calculation of insurance premiums and benefits could 
not result in differences between men’s and women’s premiums and bene-
fits. However, it contained a derogation from this rule of unisex premiums 
and benefits which allowed Member States to permit proportionate diffe-
rences where the use of sex was a determining factor in the assessment of 
risk based on relevant and accurate actuarial and statistical data. Member 
States could make use of that derogation without temporal limitation. The 
Court held that due to this latter aspect, the provision was incompatible 
with Articles 21 and 23 of the Charter laying down the principle of equal 
treatment between men and women.

In summary, it appears from the case law that the Court has recently shown 
increasing willingness to effectively exercise a substantive legality review 
over general Union acts in order to ensure their compliance with fundamen-
tal rights. However, it seems to us that this trend is still limited to non-eco-
nomic fundamental rights, e.g. equality and privacy rights. Although Kadi 
may be considered as a welcome entry by the Court to the domain of 

347. Ibid.
348. CJ, 9 November 2010, Joined Cases C-92/09 and C-93/09 Volker und Markus 
Schecke und Hartmut Eifert v Land Hessen.  
349. CJ, 1 March 2011, Case C-236/09 Association belge des Consommateurs Test-
Achats ASBL, Yann van Vugt, Charles Basselier v Conseil des ministres. 
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economic fundamental rights, the specificities of the case give reason for 
being cautious in the evaluation of its future impact. In particular, although 
the Union measure invalidated in Kadi was a regulation, it resembled more 
of an individual act due to its feature of imposing sanctions on individually 
named persons. Furthermore, the Union legislature did not exercise any 
discretion in enacting the measure as it merely transposed a UN Security 
Council resolution. Finally, although the right to property was found to be 
infringed it was due to procedural reasons and the serious infringement of 
rights to due process – besides the right to property – may have influenced 
the Court in finding a violation of the latter right too.    

5.1.2.3.  Consistent interpretation of secondary law with the 
general principles of EU law

The deference of the judiciary to the Union’s political institutions in defi-
ning the content of Union legislation does not always lead to the dismissal 
of a challenge contesting such legislation on substantive grounds. However, 
even where the Court is open to the claim that a piece of secondary law is 
contrary to the general principles, it may apply certain judicial techniques 
which save it from having to invalidate the act under review. The Court 
may choose to interpret the Union act in a way which reconciles it with 
the general principles while maintaining the act’s validity. This technique 
of reconciliatory or consistent interpretation is regularly employed by the 
Court in the review of Union measures in the light of the Treaty’s free move-
ment provisions. This will be analysed in detail in the forthcoming parts 
of the thesis (see Sections 7.3. and 8.3.4.). We can find examples of this 
technique also in the domain of the general principles, such as Sturgeon.350 
In this case, the Court was faced with the task of interpreting a regulation 
on the compensation and assistance to be offered to air passengers in the 
event of flight cancellations or long delays of flights. The Union regulation 
provided for the right to compensation only for passengers whose flight had 
been cancelled. However, the Court held that passengers whose flights are 
delayed by at least three hours as compared to the original time schedule 
are in a comparable situation to those who are affected by a cancellation 
having regard to the damage suffered due to the loss of time. Thus, the 
principle of equality requires that they also be entitled to compensation. 
The Court stated:

350. ECJ, 19 November 2009, Joined Cases C-402/07 and C-432/07 Christopher Sturgeon 
and Others v Condor Flugdienst GmbH and Stefan Böck and Cornelia Lepuschitz v Air 
France SA.
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“Next, it must be stated that, according to a general principle of interpretation, 
a Community act must be interpreted, as far as possible, in such a way as not to 
affect its validity (see, to that effect, Case C-403/99 Italy v Commission [2001] 
ECR I-6883, paragraph 37). Likewise, where a provision of Community law is 
open to several interpretations, preference must be given to that interpretation 
which ensures that the provision retains its effectiveness (see, inter alia, Case 
187/87 Land de Sarre and Others [1988] ECR 5013, paragraph 19, and Case 
C-434/97 Commission v France [2000] ECR -1129, paragraph 21).

In that regard, all Community acts must be interpreted in accordance with pri-
mary law as a whole, including the principle of equal treatment, which requires 
that comparable situations must not be treated differently and that different 
situations must not be treated in the same way unless such treatment is objecti-
vely justified (Case C-210/03 Swedish Match [2004] ECR I-11893, paragraph 
70, and Case C-344/04 IATA and ELFAA [2006] ECR I-403, paragraph 95).”351

The Court expressly referred to the fact that this interpretation does not 
follow from the wording of the regulation.352 By quoting the principle that 
Union acts must be interpreted in a way which does not affect their validity, 
the Court implies that the literal interpretation of the regulation, i.e. the 
absence of the right to compensation in cases of delay, would necessitate 
its invalidation on the ground of infringement of the principle of equality. 
However, the Court by using the technique of consistent interpretation suc-
ceeded in avoiding that outcome and preserving the validity of the regula-
tion while at the same time it ensured the right to compensation for passen-
gers whose flights were delayed. 

Another example of interpretation of secondary law in a way which recon-
ciles it with the general principles, specifically, with fundamental rights is 
the Österreichischer Rundfunk case where the Court held that a directive on 
the processing of personal data had to be interpreted in the light of the right 
to private life set out in Article 8 of the ECHR: 

“[...] the provisions of Directive 95/46, in so far as they govern the processing 
of personal data liable to infringe fundamental freedoms, in particular the right 
to privacy, must necessarily be interpreted in the light of fundamental rights, 
which, according to settled case-law, form an integral part of the general prin-
ciples of law whose observance the Court ensures [...]     

and

If the national courts conclude that the national legislation at issue is incom-
patible with Article 8 of the Convention, that legislation is also incapable of 

351. Joined Cases C-402/07 and C-432/07 Sturgeon, paras. 47, 48.
352. Ibid. para. 41.
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satisfying the requirement of proportionality in Articles 6(1)(c) and 7(c) or (e) 
of Directive 95/46. Nor could it be covered by any of the exceptions referred 
to in Article 13 of that directive, which likewise requires compliance with the 
requirement of proportionality with respect to the public interest objective being 
pursued. In any event, that provision cannot be interpreted as conferring legi-
timacy on an interference with the right to respect for private life contrary to 
Article 8 of the Convention.”353

It is interesting to point out that reconciliatory interpretation seems to be 
not only a judicial technique in the hands of the Union Courts enabling 
them to avoid the invalidation of Union legislation, but also an obligation 
on the Member States when they implement an act of secondary law.354 In 
Lindqvist, the Court held that the same directive as in Österreichischer 
Rundfunk, i.e. Directive 95/46 laying down rules on the processing of per-
sonal data, had to be implemented into national law in a way that it ensured 
the directive’s and, in turn, the national implementing rules’ compatibility 
with fundamental rights protected in the Union’s legal order: 

“[...] it is for the authorities and courts of the Member States not only to inter-
pret their national law in a manner consistent with Directive 95/46 but also to 
make sure they do not rely on an interpretation of it which would be in conflict 
with the fundamental rights protected by the Community legal order or with 
the other general principles of Community law, such as inter alia the principle 
of proportionality.”355

The Court even went further when it required the national authorities to 
implement the directive in a way which brings about a fair balance between 
the different conflicting rights; that is, on the one hand, the right to respect 
for private life in the processing of personal data embodied in the directive, 
and on the other, the fundamental right to freedom of expression:

“[...] the provisions of Directive 95/46 do not, in themselves, bring about a res-
triction which conflicts with the general principles of freedom of expression or 
other freedoms and rights, which are applicable within the European Union and 
are enshrined inter alia in Article 10 of the ECHR. It is for the national autho-
rities and courts responsible for applying the national legislation implementing 

353. ECJ, 20 May 2003, Joined Cases C-465/00, C-138/01 and C-139/01 Rechnungshof 
v Österreichischer Rundfunk and Others, paras. 68, 91.
354. Englisch, supra note 201, p. 233; Kokott and Sobotta, supra note 226, p. 9. 
355. ECJ, 6 November 2003, Case C-101/01 Criminal proceedings against Bodil Lindqvist, 
para. 87. See also ECJ, 26 June 2007, Case C-305/05 Ordre des barreaux francophones 
et germanophones and Others v Conseil des ministres, para. 28; ECJ, 29 January 2008, 
Case C-275/06 Productores de Música de España (Promusicae) v Telefónica de España 
SAU, para. 68. 
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Directive 95/46 to ensure a fair balance between the rights and interests in 
question, including the fundamental rights protected by the Community legal 
order.”356

It has been suggested that this ‘balancing’ approach, which goes further 
than requiring the interpretation of secondary legislation in the light of fun-
damental right norms, carries certain risks. In particular, it enables a sort 
of reverse reconciliatory interpretation, that is, fundamental right norms 
being interpreted in the light of secondary legislation, which may lead to the 
downward adjustment of the safeguards of the fundamental right in order to 
protect the legislation at issue.357 We do not fully agree with this assessment 
given that in this case, the directive was designed to protect the fundamental 
right to private life; thus, it did not merely introduce measures restrictive on 
the freedom of expression in pursuance of a general interest (e.g. free flow 
of personal data within the Union) but it safeguarded a fundamental right 
itself. Hence in this case, two fundamental rights of equal value and rank 
got into a conflict with each other, with the specificity that one of them was 
expressed in an instrument of secondary law. Under these circumstances 
the balancing approach seems to be justified.358 Naturally, if the ’balancing’ 
approach is extended to other cases – where no specific conflict of two fun-
damental rights is present but instead the regular conflict of a fundamental 
right and a general interest – it may entail the danger mentioned above.359 

5.1.2.4.  Review of the VAT Directive in the light of the general 
principles of EU law

The VAT Directive is the most comprehensive harmonization measure in 
the field of taxation, hence, it presents the most opportunities to challenge 

356. Case C-101/01 Lindqvist, para. 90.
357. Chalmers, Davies and Monti, supra note 17, p. 251.
358. This was the situation in Promusicae too, see Case C-275/06, paras. 63-65, 68.
359. Another case which referred to fair balance in the context of Directive 95/46 is ECJ, 
7 May 2009, Case C-553/07 College van burgemeester en wethouders van Rotterdam v 
M.E.E. Rijkeboer, para. 64. This case has to be distinguished from Lindqvist, as it did not 
concern the balancing between two fundamental rights, i.e. the right to privacy protected 
by the directive and another right outside the context of the directive. It merely concerned 
the issue how to ensure effective protection of the right to privacy in the implementation 
of the directive. The Court held that when introducing time-limits for allowing access by 
the data subjects to information on the use of their data the Member States must ensure 
a fair balance between the right to privacy of the data subject and the burden imposed 
on the data controller that has to keep data for an extended period of time. In this case 
the balancing approach might actually lead to downgrading the protection of the right 
to privacy in the interest of conveniency for the data controller therefore, the Court’s 
controlling whether the Member State found the appropriate balance is essential.      
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one or other of its rules in the light of primary law, specifically, the general 
principles of EU law. In this Section, instead of providing a comprehensive 
analysis of the Court’s case law on the review of the compatibility of the 
VAT Directive with various general principles of EU law,360 we merely aim 
at pointing out certain patterns of this case law and determine whether it is 
in line with the general jurisprudence on the scrutiny of Union measures 
in the light of the same principles or it shows some specificities compared 
to the latter. 

Generally, to date the Court has never annulled any provisions of the various 
VAT Directives applicable at different points in time, which is in accordance 
with its general reluctance to exercise substantive constitutional review over 
Union legislation. Some of the VAT case law is especially instructive on how 
the Court fends off sometimes well-founded challenges against secondary 
law falling short of the requirements of the general principles. One of the 
most frequently invoked general principles in relation to the VAT Directive 
is the principle of equality. In the case law we also encounter with the 
principle of fiscal neutrality, which, according to the Court, is the reflection 
of principle of equality in the field of VAT.361 Englisch explains that accor-
ding to the Court’s interpretation fiscal neutrality has two aspects.362 First, 
it requires that similar goods and similar economic transactions, which are 
in competition with each other, must be treated similarly for VAT purposes. 
This corresponds to the classic meaning of the principle of equality accor-
ding to which similar situations are not be treated differently and different 
situations are not be treated in the same way unless such treatment is objec-
tively justified. The second aspect of fiscal neutrality can be linked to a 
much lesser extent to this classic meaning of equality insofar as it requires 
that a taxable person be fully relieved of the VAT burden payable or paid in 
the course of all his taxable economic activities. The latter rather flows from 
the nature of VAT as a tax on (expenditure for) consumption to be borne 
by the final consumer and not the taxable person than from the principle 
of equality. 

Whilst the VAT Directive contains various provisions which appear to 
infringe upon both of the aspects of the principle of fiscal neutrality, the 
Court has successfully avoided finding such infringement. In Seeling it ack-
nowledged that the rule, according to which a taxable person may treat a 

360. For that, see the extensive study by Englisch, supra note 201.
361. ECJ, 23 April 2009, Case C-460/07 Sandra Puffer v Unabhängiger Finanzsenat, 
Außenstelle Linz, para. 53 and the case law cited by Englisch, supra note 201, p. 240 
FN 48.
362. Englisch, supra note 201, p. 240.
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mixed-used building in its entirety as forming part of his business assets 
thereby, allowing full deduction of the input VAT incurred at the time of 
construction and, at the same time, treating the private use of the building 
by the taxable person as taxable supply, may contravene the principle of 
neutrality, as such rule may result in untaxed end use. However, the Court 
accepted this as “a consequence of a deliberate choice on the part of the EU 
legislature”.363

Englisch severely criticizes this blunt solution on the ground that it clearly 
contradicts the Court’s later qualification of the principle of fiscal neutra-
lity as a reflection of the principle of equality.364 Such qualification implies 
that it has the status of primary law and therefore, a mere legislative choice 
expressed in lower ranking secondary law cannot override its effects. 

The Court managed to maintain the validity of the same rule of the VAT 
Directive in the face of another challenge according to which the possi-
bility of full deduction of input VAT on mixed-used buildings for taxable 
persons results in an unequal treatment of taxable and non-taxable persons, 
on the one hand, and taxable persons carrying out taxable supplies and 
taxable persons carrying out exempt supplies, on the other.365 In this case, 
the Court reasoned that taxable persons and non-taxable persons are in a 
different situation and therefore their unequal treatment does not constitute 
an infringement of the principle of equality. With similar reasoning, it held 
that taxable persons with taxable supplies and taxable persons with exempt 
supplies do not have to be treated equally either. The soundness of this 
approach can also be questioned. The Court seemed to have used not only 
the wrong comparability criterion – carrying out economic activity – but 
also in an inconsistent manner – the criterion should have led to the conclu-
sion that taxable persons with exempt supplies and taxable persons with tax-
able supplies are in a similar situation – in order to arrive at the conclusion 
that the two respective categories compared were in different situations.366

Some of the anomalies of the case law cited above may be explained in the 
light of a subsequent VAT case, specifically NNC Construction.367 In this 
case, the Court basically denied constitutional status of the principle of 
fiscal neutrality with the following reasoning: 

363. ECJ, 8 May 2003, Case C-269/00 Wolfgang Seeling v Finanzamt Starnberg, para. 53.
364. Englisch, supra note 201, p. 241.
365. Case C-460/07 Puffer.
366. Englisch, supra note 201, pp. 243-245.
367. ECJ, 29 October 2009, Case C-174/08 NCC Construction Danmark A/S v 
Skatteministeriet. Critically, Englisch, supra note 201, pp. 241-242.
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“[…], it should be noted that the principle of fiscal neutrality resulting from the 
provisions of Article 17(2) of the Sixth Directive implies that a taxable person 
may deduct all the VAT levied on goods and services acquired for the exercise 
of his taxable activities […].

In that regard, it is necessary to add that, according to settled case-law, the 
principle of fiscal neutrality, and, in particular, the right to deduct, as an inte-
gral part of the VAT scheme, is a fundamental principle underlying the common 
system of VAT established by the relevant Community legislation […].

That principle of fiscal neutrality was intended by the Community legislature to 
reflect, in matters relating to VAT, the general principle of equal treatment […].

However, while that latter principle, like the other general principles of 
Community law, has constitutional status, the principle of fiscal neutrality 
requires legislation to be drafted and enacted, which requires a measure of 
secondary Community law […].

The principle of fiscal neutrality may, consequently, be the subject, in such a 
legislative measure, of detailed rules, such as those, implemented in Danish 
law, […], according to which a taxable person carrying out both taxable ac-
tivities and exempt activities of selling real estate cannot deduct fully the VAT 
on its general costs.

It is also appropriate to point out that the general principle of equal treatment, 
of which the principle of fiscal neutrality is a particular expression at the level 
of secondary Community law and in the specific area of taxation, requires 
similar situations not to be treated differently unless differentiation is objec-
tively justified […]. It requires, in particular, that different types of economic 
operators in comparable situations be treated in the same way in order to avoid 
any distortion of competition within the internal market, in accordance with the 
provisions of Article 3(1)(g) EC.

In implementing the provisions of the Sixth Directive, the Member States were 
obliged to take into account the principle of equal treatment, like the other 
general principles of Community law, which, having constitutional status, bind 
those Member States when they take action in the field of Community law […].

[…] with the contested provisions transposing the Sixth Directive the Danish 
legislature, taking due account of the general principle of equal treatment and 
in order to avoid distortions of competition in the internal market, wished to 
put building businesses which, like NCC, carry on, beside their building acti-
vity, an exempt activity of selling real estate, on the same footing as building 
developers who, given the exempt nature of that latter activity, cannot deduct 
the VAT on supplies relating to construction by third-party businesses to which 
they have recourse. In those circumstances, the principle of fiscal neutrality 
cannot properly be relied upon to preclude the application of the provisions 
thus transposed.”368

368. Case C-174/08 NCC Construction, paras. 39-46.
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There are several important statements in these paragraphs which shed light 
on the Court’s perception of the status and role of the principle of fiscal 
neutrality and the principle of equal treatment and their relations vis-à-vis 
each other in the context of VAT legislation. First of all, the Court confirms 
the content of the principle of fiscal neutrality, i.e. the right to deduct input 
VAT on all the goods and services acquired for the purposes of taxable 
supplies, and it describes it as a fundamental principle underlying the VAT 
system. Second, the principle of equality is distinguished content-wise from 
the principle of neutrality, as it is defined as the requirement that different 
types of economic operators in comparable situations be treated in the same 
way in order to avoid distortions of competition. In addition, the fact that 
the principle of neutrality is the reflection of the principle of equality in 
the specific area of VAT does not exclude the application of the original 
principle, i.e. equality, to the field of VAT too. Moreover, when the require-
ments flowing from the two principles conflict with each other the principle 
of equality enjoys precedence. The reason for this is that the principle of 
fiscal neutrality does not have a constitutional status contrary to its origin 
principle and therefore ranks lower in the hierarchy of EU law than the 
principle of equality. The Court substantiated this by a reasoning similar to 
that in Audiolux369, namely, that “the principle of fiscal neutrality requires 
legislation to be drafted and enacted, which requires a measure of secon-
dary Community law.” However, in Audiolux such finding led the Court 
to concluding that the alleged requirement of equal treatment of minority 
shareholders did not constitute a general principle of EU law.370 Differently, 
in NCC Construction the Court – as Hesselink observes – appears to tell us 
that there are different categories of general principles which are located at 
different levels of the normative hierarchy of Union law.371 The principle of 
fiscal neutrality is a particular expression of the principle of equal treatment 
“at the level of secondary Community law and in the specific area of taxa-
tion” meaning that it has the same ranking as secondary law whereas its 
origin, the principle of equality, remains primary law with a constitutional 
status. If this interpretation is correct the Court in NCC Construction created 
a new legal category, that is, fundamental principles having the status of 
secondary law. This would open the floodgate for a whole series of further 
questions, for example, as regards the effects of these ‘secondary princi-
ples’. Hesselink suggests that they may have more limited effects than the 
general principles of EU law which have primary law status. For example, 
they may only have an interpretative function in relation to secondary law, 

369. ECJ, 15 October 2009, Case C-101/08 Audiolux SA and Others v Groupe Bruxelles 
Lambert SA (GBL) and Others, Bertelsmann AG and Others, para.62.
370. Critically, Englisch, supra note 201, p. 242.
371. Hesselink, supra note 327, p. 27.
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that is, they cannot serve as a standard of review for scrutinizing the com-
patibility of secondary law with them and they may not have horizontal 
direct effect.372 

If, indeed, the principle of fiscal neutrality is a fundamental principle under-
lying the common VAT system having the status of secondary law instead of 
primary law the statement of the Court in Seeling cited above, according to 
which the impairment of the principle of fiscal neutrality is acceptable when 
it is a deliberate choice of the Union legislature, becomes more explicable. 
A secondary principle, which is not superior to secondary law and which 
may have only an interpretative function as regards the latter, has to yield 
to written secondary legislation when it is apparent that the intention of the 
legislature was not to give full effect to the principle in regulating a certain 
segment of the VAT system.

Even if the qualification of the principle of fiscal neutrality as a fundamental 
principle of secondary law may resolve certain potential conflicts between 
such principle and some concrete provisions of the VAT Directive, there are 
other provisions in the Directive which potentially contravene the principle 
of equality itself which is still superior to the VAT Directive. If and when 
these potential conflicts come before the Court, the latter should engage in 
a real and effective constitutional review of those conflicting secondary law 
provisions in order to guarantee the elimination of distortions to the internal 
market even when they come from the Union legislature. 

Although the finding of a new category of general principles of EU law in 
the VAT case law appears to be a true novelty, Hesselink proposes that there 
may exist a similar category of principles having the status of secondary 
law; namely, the general principles of civil law to which the Court has star-
ted to refer in a few recent cases373 without, however, clarifying their nature, 
status and legal effect.374 In any event, this newly discovered category, if 
reinforced by later case law, may have major implications for the hierarchy 
of sources of EU law.

372. Ibid.
373. ECJ, 18 July 2007, Case C-277/05 Société thermale d’Eugénie-les-Bains v Ministère 
de l’Économie, des Finances et de l’Industrie ; ECJ, 10 April 2008, Case C-412/06 Annelore 
Hamilton v Volksbank Filder eG ; ECJ, 3 September 2009, Case C-489/07 Pia Messner 
v Firma Stefan Krüger ; CJ, 15 April 2010, Case C-215/08 E. Friz GmbH v Carsten von 
der Heyden.
374. For a comprehensive analysis of this potentially new category of EU law, see 
Hesselink, supra note 327.
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5.1.3.  Principle of proportionality 

5.1.3.1.  Functions

The principle of proportionality has multiple faces and fulfils various functi-
ons in different fields of law, which makes it an almost inexhaustible source 
for academic discussions questioning every aspect of it even its principle 
or general principle character.375 Generally, the principle of proportionalty 
is primarily concerned with the protection of the individual from the public 
authority. In this role, it aims at ensuring that regulatory intervention is 
as such that the individuals’ freedom of action is not limited “beyond the 
degree necessary in the public interest”.376 As a general principle of EU law, 
it can be applied as a standard of review both in relation to Union measures 
and Member State measures. In addition, it can be applied as a self-standing, 
autonomous standard or a test which helps balance and weigh two conflic-
ting rights or interest and determine which of the two should prevail over 
the other in the circumstances of a given case. 

When the principle of proportionality is applied to Union measures in order 
to help balance between the interest pursued by a Union measure and an 
individual right which the Union measure restricts, the latter can be a right 
that the individual derives from the Treaty’s free movement provision. For 
example, it can be the right to engage in cross-border trade in the form 
of importing products from another Member State under no less favou-
rable conditions than those applicable to domestic trade. In this case, the 
conflict is not only between an individual right and a Union interest but 
also between two opposing Union interests. One of those is the interest of 
the internal market which requires unfettered free movement, which, in 
this context, corresponds to the individual’s right to trade across the border 
without restrictions. The other is a legitimate objective in the public inte-
rest also acknowledged by the Union’s legal order, such as protection of 
public health and consumer- or environmental protection. Such conflict can 
occur, for example, when a Union directive prescribes what additives can 
be used for foodstuffs, prohibiting at the same time the marketing and sale 
of foodstuffs that contains different additives. Such directive would restrict 
the free movement of goods with respect to non-conforming foodstuffs in 
the interest of public health and consumer protection. The function of the 
principle of proportionality in this situation is to ensure that the measure that 

375. See Englisch, supra note 201, p. 237.
376. Tridimas, supra note 140, p. 136 referring to Advocate General’s Opinion in Case 
11/70 Internationale Handelgesellschaft.
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restricts the individual’s right, and, at the same time, the free movement of 
goods is suitable and necessary to achieve the objective of public health- and 
consumer protection. Thus, in this scenario, the principle of proportionality 
plays a role in reviewing secondary Union law for its compatibility with 
the free movement provisions. The principle, in effect, has a dual role in 
this situation; on the one hand, it protects the individual (trader) vis-à-vis 
the excesses of the Union institutions (public law function), on the other, 
it ensures that only justified restrictions, by way of suitable and necessary 
measures, are exerted on the internal market freedoms (market integration 
function).377 

In cases where a Union measure is claimed to infringe upon a fundamental 
right, e.g. the right to carry on trade or business, the principle of propor-
tionality is used for balancing and weighing the right which accrues on 
an individual and the Union’s interest pursued by the Union measure, e.g. 
protecting the environment by banning certain substances or processes. In 
this role, the principle of proportionality fulfils exclusively its public law 
function.    

Besides the cases where it serves as a balancing test between conflicting 
rights and interests, the principle of proportionality is also applied as an 
independent ground for the review of the legality of secondary Union law.378 
In such situation, the principle operates as an autonomous general principle 
and fulfils exclusively its public law function by protecting the autonomy 
of individuals. This is, in fact, the most customary use of the principle of 
proportionality with respect to Union acts. In this role, the principle has tra-
ditionally been applied (i) in the area of agricultural law;379 (ii) to measures 

377. Tridimas, supra note 140, p. 193.     
378. Englisch is critical about the use of the principle of proportionality as a self-stan-
ding standard of review in relation to Union acts (or Member State measures) suggesting 
that the principle should only be applied as a condition for justifying the prima facie 
infringement of another general principle or the Treaty’s free movement provisions. For 
this reason he considers it not a principle but rather a rule which prescribes how conflicts 
between a real general principle, a right or a freedom, on the one hand, and a general 
interest, on the other, must be resolved in a rational way, see Englisch, supra note 201, 
pp. 236-237. 
379. For example, ECJ, 21 February 1979, Case 138/78 Hans-Markus Stölting v 
Hauptzollamt Hamburg-Jonas; ECJ, 5 October 1994, Joined Cases C-133/93, C-300/93 
and C-362/93 Antonio Crispoltoni v Fattoria Autonoma Tabacchi and Giuseppe Natale 
and Antonio Pontillo v Donatab Srl; ECJ, 5 October 1994, Case C-280/93 Germany v 
Council (Bananas).
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concerning the external trade of the Union;380 (iii) to measures imposing 
charges and penalties;381 and (iv) to health- and consumer protection measu-
res.382 

The two functions of the proportionality principle, i.e. public law and mar-
ket integration, also manifest when the principle is applied to Member State 
measures. First, in its public law function, the proportionality principle pro-
tects the individual from unwarranted interventions from the authorities 
of its own State. This function, however, is rather limited, as the principle 
applies as an autonomous standard to Member States measures only when 
the latter implement Union law or the measure falls otherwise in the scope 
of Union law (see Section 5.1.1.). Second, in its integration function the 
principle of proportionality is applied when national measures that hinder 
free movement are tested against the Treaty’s free movement provisions. 

Finally, it has to be noted that the principle of proportionality with its codi-
fication in the founding Treaties gained a new dimension compared to the 
roles that it had played in the Court’s preceding case law. The Maastricht 
Treaty included the principle of proportionality as an express provision in 
the EEC Treaty in the Article which also lays down the principle of confer-
ral of powers and the principle of subsidiarity (now Article 5 TFEU). This 
context indicates that the principle of proportionality in this new dimension 
is essentially aimed at protecting the Member States’ sphere of powers from 
unwarranted interference by the Union. Thus, in addition to the public law 
and market integration roles, the principle was enriched with a ‘competence 
function’.

Often the assertion that a Union measure is at odds with the principle of 
proportionality focuses solely on the undue interference with the indivi-
dual’s private autonomy which the measure at issue entails. At the same 
time, the claim that the Union act also encroaches upon the Member States’ 

380. For example, ECJ, 11 February 1988, Case 77/86 The Queen v H. M. Commissioners 
of Customs and Excise, ex parte: The National Dried Fruit Trade Association.
381. For example, ECJ, 21 January 1993, Case C-308/90 Advanced Nuclear Fuels 
GmbH v Commission.
382. For example, ECJ, 13 November 1990, Case C-331/88 The Queen v Minister 
of Agriculture, Fisheries and Food and Secretary of State for Health, ex parte: Fedesa 
and others; CJ, 12 July 2001, Case C-189/01 H. Jippes, Afdeling Groningen van de 
Nederlandse Vereniging tot Bescherming van Dieren and Afdeling Assen en omstreken 
van de Nederlandse Vereniging tot Bescherming van Dieren v Minister van Landbouw, 
Natuurbeheer en Visserij.
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competences remains out of the scope of the proportionality arguments.383 
The latter is often discussed under the aegis of subsidiarity or the reasoning 
under the two principles is simply blended.384 In any case, the competence 
function of the principle of proportionality is generally overshadowed by 
its public law function. 

An exception to this observed trend is the Opinion of Advocate General 
Maduro in the Vodafone case.385 The Advocate General clarified that the 
principle of proportionality has two distinct aspects. After he had analysed 
the restrictions that the Union act at issue, a regulation setting maximum 
retail prices for roaming mobile telephone services, imposed on the indivi-
dual rights of the mobile network operators he added:

“An assessment of proportionality also requires the Court to consider whether 
the greater ability of the Community to achieve the goals of the relevant legis-
lation is such as to justify the loss of Member State autonomy involved in the 
approach chosen by the legislature.”386  

In summary, the principle of proportionality serves as a standard of review 
both for Union acts, including legislative and executive acts, and for measu-
res of the Member States. It can operate as an autonomous standard against 
which acts of the Union institutions and those of the Member States are 
directly measured. In this case, it fulfils its public law function, that is, it 
protects the autonomy of individuals from undue interventions of the public 
authority. In this function, it balances between the interest of individuals and 
the interest of the public. This function is limited with respect to Member 
State measures, as the applicability of the principle of proportionality to 
the latter – just as to all general principles of EU law – is dependent on the 
Member State measure falling within the scope of EU law. In addition, the 
principle of proportionality has further functions. In its market integration 
function, it forms part of the analysis through which the compatibility of 

383. ECJ, 14 December 2004, Case C-210/03 Swedish Match AB, Swedish Match UK 
Ltd v Secretary of State for Health, paras. 46-58.
384. ECJ, 10 December 2002, Case C-491/01 The Queen v Secretary of State for 
Health, ex parte British American Tobacco (Investments) Ltd and Imperial Tobacco Ltd., 
paras. 122-141 and para. 184 where the Court simply refers back to the reasoning under 
proportionality when it examines subsidiarity. See also ECJ, 12 November 1996, Case 
C-84/94 United Kingdom v Council (Working Time Directive), paras. 54-55. In its com-
petence function, the principle of proportionality is closely intertwined not only with the 
principle of subsidiarity but also with the issue of the choice of the correct legal basis for 
a Union act (see Section 5.2. below).   
385. CJ, 8 June 2010, Case C-58/08 Vodafone Ltd and Others v Secretary of State for 
Business, Enterprise and Regulatory Reform, Judgment of the Court of Justice.
386. Opinion of Advocate General Maduro, 1 October 2009, Case C-58/08 Vodafone, 
para. 44.
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a measure with the Treaty’s free movement provisions is determined. This 
function too has relevance both with regard to Member State measures and 
Union measures. This is logical since both types of measures may hinder 
free movement in the internal market. If it is a Member State measure that 
is tested for its compatibility with the provisions on free movement, the 
principle of proportionality is intended to balance between a Union inte-
rest, i.e. internal market, and a national interest. If it is a Union act that is 
measured for its compatibility with the freedom of movement, the prin-
ciple of proportionality is supposed to balance between two different Union 
interests. In practice, however, national and Union interest may express 
different dimensions of the same public interest, such as environmental pro-
tection or consumer protection. When either Union acts or national acts are 
reviewed in the light of the Treaty freedoms, the principle of proportionality 
safeguards not only the Union interest manifested in the internal market but 
also the individual rights of economic operators which the latter derive from 
the Treaty freedoms. Thus, the market integration function and the public 
law function of the principle of proportionality in these situations overlap. 
Finally, the principle of proportionality has a competence function that is 
relevant only with respect to Union acts, as in this function it is aimed at 
drawing the outer limits of the legitimate scope of Union action. As such, 
it protects the Member States’ interest vis-à-vis the Union’s interest and 
it operates as an autonomous standard against which Union measures are 
tested.  

5.1.3.2.  Standard of review of Union measures and Member State 
measures

In the legal doctrine, the most comprehensive definition of the principle of 
proportionality refers to the principle as consisting of a three-pronged test; 
namely, (i) suitability, which asks whether the measure is suitable to achieve 
its purported objectives; (ii) necessity, which asks whether the measure does 
not go beyond what is necessary to achieve its objectives and in that whether 
it is the least restrictive means amongst the various equally effective alter-
natives; and (iii) stricto sensu proportionality, which asks whether the rea-
lization of the goals of the measure entails disproportionate disadvantages 
compared to its benefits.387 This three-pronged proportionality test is, how-
ever, not universally recognized or applied in EU law. 

387. G. Davies, Subsidiarity: The wrong idea, in the wrong place, at the wrong time, 
43 CMLRev 1 (2006), pp. 63-84, at pp. 81-83; Chalmers, Davies and Monti, supra note 
17, p. 367; P. Craig, EU Administrative Law (Oxford University Press 2006), p. 656; 
Englisch, supra note 201, pp. 235-236; S. Douma, Non-discriminatory Tax Obstacles, 
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As far as positive law is concerned, Article 5(4) TEU refers only to the 
second part of the test, i.e. necessity:

“[...] Under the principle of proportionality, the content and form of Union acti-
on shall not exceed what is necessary to achieve the objectives of the Treaties.”

As regards the case law, in many cases the Court distinguishes only the first 
two parts of the test, that is, suitability and necessity.388 In British American 
Tobacco, a Union directive was tested in the light of the principle of propor-
tionality as an autonomous standard. Here the Court stated that:

“...the principle of proportionality, which is one of the general principles of 
Community law, requires that measures implemented through Community pro-
visions should be appropriate for attaining the objective pursued and must not 
go beyond what is necessary to achieve it [...].”389 

When the Court analyses the proportionality of Member State measures, 
which constitute prima facie restrictions on the free movement provisions 
it also uses the two-pronged proportionality test:

“[...] a restriction is permissible only if it pursues a legitimate objective compa-
tible with the Treaty and is justified by imperative reasons in the public interest. 
It is further necessary, in such a case, that its application be appropriate to 
ensuring the attainment of the objective thus pursued and not go beyond what 
is necessary to attain it [...].”390

However, we also find examples for the use of the three-pronged test in the 
case law, for example, in Fedesa:

“The Court has consistently held that the principle of proportionality is one 
of the general principles of Community law. By virtue of that principle, the 
lawfulness of the prohibition of an economic activity is subject to the condition 
that the prohibitory measures are appropriate and necessary in order to achieve 
the objectives legitimately pursued by the legislation in question; when there 

21 EC Tax Review 2 (2012), pp. 67-83, at pp. 68-69. For details on the third leg of the 
test, see S. Douma, Optimization of Tax Sovereignty and Free Movement (IBFD 2011), 
pp. 279-285.
388. Tridimas, supra note 140, p. 139.
389. Case C-491/01 British American Tobacco, para. 122; ECJ, 13 May 1997, Case 
C-233/94 Germany v Council and Parliament (Deposit guarantee scheme), para. 54; Case 
C-210/03 Swedish Match, para. 47. 
390. ECJ, 13 December 2005, Case C-446/03 Marks & Spencer plc v David Halsey 
(Her Majesty’s Inspector of Taxes), para. 35.
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is a choice between several appropriate measures recourse must be had to the 
least onerous, and the disadvantages caused must not be disproportionate to 
the aims pursued.”391 (emphasis added)

In this case, the Court relied on the three-pronged test when measuring 
the compatibility of a Union directive in the field of common agricultural 
policy with the principle of proportionality. Some commentators maintain 
that the Court uses the three-pronged test vis-à-vis Union acts particularly 
in the context of the common agricultural policy whereas in the case of 
harmonization measures based on Article 114 TFEU, it normally resorts 
to the two-pronged test.392 Craig remarks that although the Court does not 
normally make reference to the third limb of the proportionality test, it 
would generally consider it when the applicants present arguments which 
are specifically directed to it.393 With regard to Member State measures, as 
we have mentioned above, the Court normally employs the two-pronged test 
when it assesses their proportionality in the compatibility analysis with the 
free movement provisions. However, in some of these cases we also find a 
reference to the requirement of stricto sensu proportionality whereby the 
Court states that the means chosen to attain a certain objective must be pro-
portional to that objective.394 Thus, the use of the two- or the three-pronged 
test does not depend on whether the measure originates from the Union 
legislature or from the Member States. Differently, Englisch observes that 
the third step of the test, which involves a balancing between conflicting 
principles and policies, is especially suspect for the Court when it scrutini-
zes Union measures, as in such cases it necessarily touches upon the insti-
tutional balance within the Union.395 Thus, he seems to suggest that in the 
case of the review of Union measures, the Court is more inclined to forget 
about the third limb of the test than in the case of the scrutiny of Member 
State measures. To us, however, it seems that irrespective of the origin of 
the measure in the overwhelming majority of the cases the Court uses a 
two-pronged proportionality test consisting of ‘suitability’ and ‘necessity’.      

391. ECJ, 13 November 1990, Case C-331/88 The Queen v Minister of Agriculture, 
Fisheries and Food and Secretary of State for Health, ex parte: Fedesa and others, para. 13. 
392. M. Brenncke, Case C-58/08, Vodafone Ltd and Others v Secretary of State for 
Business, Enterprise and Regulatory Reform, Judgment of the Court of Justice (Grand 
Chamber) of 8 June 2010, 47 CMLRev 6 (2010), pp. 1793-1814, at p. 1811, FN 73. 
393. Craig, supra note 387, p. 657.
394. For example, ECJ, 5 March 2009, Case C-88/07 Commission v Spain, para. 88; ECJ, 
23 September 2003, Case C-192/01 Commission v Denmark, para. 45; ECJ, 5 February 
2004, Case C-24/00 Commission v France, para. 52; ECJ, 29 April 2004, Case C-150/00 
Commission v Austria, para. 88; ECJ, 15 November 2007, Case C-319/05 Commission v 
Germany, para. 87.
395. Englisch, supra note 201, p. 236.
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While the definition of proportionality that the Court applies with respect 
to Member State measures on the one hand, and Union measures on the 
other, does not seem to differ, the same is not true as regards the intensity 
of review of these two types of measures.396 In the case of Member States 
measures which are restrictive on free movement, the Court verifies whether 
the measure pursues a legitimate objective that is justified by an imperative 
reason of public interest and whether it does so by means which are suita-
ble and necessary to achieve the pursued aim. In contrast, where the Court 
tests Union acts directly in the light of the principle of proportionality as 
a self-standing standard, it shows a high degree of deference to the Union 
legislature. Where the Union legislature had been called upon to make poli-
tical, economic or social choices requiring a complex assessment of the 
situation and the available regulatory options the Court undertakes only a 
marginal review of the exercise of discretion by the Union legislature. The 
Court essentially limits itself to checking whether the Union legislature 
committed a manifest error in the assessment of the situation; in the words 
of the Court: 

“With regard to judicial review of the conditions [of proportionality], the 
Community legislature must be allowed a broad discretion in an area such as 
that involved in the present case, which entails political, economic and social 
choices on its part, and in which it is called upon to undertake complex assess-
ments. Consequently, the legality of a measure adopted in that sphere can be 
affected only if the measure is manifestly inappropriate having regard to the 
objective which the competent institution is seeking to pursue [...]”397

The different standard of review to be applied to Union measures is articu-
lated even more so in Vodafone: 

“With regard to judicial review of compliance with [the] conditions [of propor-
tionality] the Court has accepted that in the exercise of the powers conferred 
on it the Community legislature must be allowed a broad discretion in areas in 
which its action involves political, economic and social choices and in which 
it is called upon to undertake complex assessments and evaluations. Thus the 
criterion to be applied is not whether a measure adopted in such an area was 
the only or the best possible measure, since its legality can be affected only if 
the measure is manifestly inappropriate having regard to the objective which 
the competent institutions is seeking to pursue.”398

396. Chalmers, Davies and Monti, supra note 17, p. 368.
397. Case C-491/01 British American Tobacco, para. 123. See also ECJ, 5 May 1998, 
Case C-157/96 The Queen v Ministry of Agriculture, Fisheries and Food, Commissioners 
of Customs & Excise, ex parte National Farmers’ Union and Others, para. 61; Case 
C-210/03 Swedish Match, para. 48. See Tridimas, supra note 140, pp. 142-149.
398. Case C-58/08 Vodafone, para. 52
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In the absence of a manifest error of assessment, the Court rejects the claim 
that the Union measure infringes the principle of proportionality. This is a 
much more lenient test than the one applied to national measures, which 
involves a detailed appraisal of the suitability of the measure and the ques-
tion whether it is the least restrictive means available to achieve the desired 
result and, in certain cases, even a weighing of the disadvantage caused by 
the infringement of the rule or principle at issue and the interest pursued by 
the infringing measure (stricto sensu proportionality).

While from the above we can draw a general conclusion that the Court 
applies a much more lenient proportionality test to Union measures than 
to Member State measures, two remarks must be made to qualify this con-
clusion.

First, it is important to emphasize that in the cases cited above the Court 
formulated and used the deferential test in situations where the principle of 
proportionality served as an independent ground for reviewing the legality 
of Union acts. In these cases the principle operates in its public law func-
tion. On the other hand, the strict test applies to Member State measures in 
situations where the proportionality analysis follows a prior determination 
that the Member State measure at issue prima facie infringes the Treaty’s 
free movement provisions.399 Thus, in these cases the scrutiny of propor-
tionality constitutes one of the steps of the compatibility analysis of nati-
onal measures with the basic premises of the internal market, i.e. the free 
movement provisions. Hence, here the principle fulfils its market integration 
function. Therefore, the different intensity of review may be related not only 
to the question whether it is a Member State- or a Union measure which is 
tested in the light of the principle of proportionality but also to the different 
functions that the principle may play in such review. As we have seen above, 
the proportionality principle has an integration aspect not only in respect of 
national measures but also in respect of Union acts. This is the case where 
a Union act which is prima facie restrictive on free movement is subjected 
to a compatibility review under the free movement provisions and, as part 
of the latter, to a proportionality analysis. This being the central question 
examined in Section 7.4., we will discuss this aspect of the proportionality 
principle more in detail there (see Section 7.4.4.2. (iv)). For the moment 
we will put on ice the question whether or not the Court scrutinizes the 

399. A. G. Bermann, Proportionality and Subsidiarity, in: The Law of the Single European 
Market, Unpacking the Premises (C. Barnard and J. Scott eds., Hart Publishing 2002), 
pp. 75-99, at p. 76.
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proportionality of Union measures and Member State measures with the 
same intensity when the principle of proportionality is applied in its market 
integration function with respect to both measures. 

Second, it must be pointed out that the recent trend, according to which 
the Court seems to be intensifying the scrutiny of Union legislation in the 
light of general principles and fundamental rights, affects – first and fore-
most – the assessment of proportionality. The best illustration of this is the 
reasoning in Schecke, the case where the Court declared invalid certain 
provisions of Union regulations prescribing the publication of data of bene-
ficiaries who receive funds from European agricultural funds on the ground 
of infringement of the beneficiaries’ right to private life and specifically, 
right to personal data protection:     

“It is settled case-law that the principle of proportionality, which is one of the 
general principles of European Union law, requires that measures implemen-
ted by acts of the European Union are appropriate for attaining the objective 
pursued and do not go beyond what is necessary to achieve it [...].

It is thus necessary to determine whether the Council of the European Union 
and the Commission balanced the European Union’s interest in guaranteeing 
the transparency of its acts and ensuring the best use of public funds against 
the interference with the right of the beneficiaries concerned to respect for 
their private life in general and to the protection of their personal data in 
particular. The Court has held in this respect that derogations and limitations 
in relation to the protection of personal data must apply only in so far as is 
strictly necessary [...].  

There is nothing to show that, when adopting Article 44a of Regulation No 
1290/2005 and Regulation No 259/2008, the Council and the Commission 
took into consideration methods of publishing information on the beneficiaries 
concerned which would be consistent with the objective of such publication 
while at the same time causing less interference with those beneficiaries’ right 
to respect for their private life in general and to protection of their personal 
data in particular, such as limiting the publication of data by name relating to 
those beneficiaries according to the periods for which they received aid, or the 
frequency or nature and amount of aid received.”400

As it appears, the Court conducted a genuine analysis of the necessity of 
the measure introduced by the Union regulations at hand and held that less 
intrusive measures may have been available to achieve the public inte-
rest objective, i.e. transparency of the use of EU funds, which the Union 

400. Joined Cases C-92/09 and C-93/09 Schecke, paras. 74, 77, 81.
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legislature has failed to assess in the legislative process. This is a very dif-
ferent approach to proportionality than the one implied by the ‘manifestly 
inappropriate’ test. 

At last, as regards the competence function of the principle of proportiona-
lity, the Court has so far applied a light-touch review of Union acts challen-
ged on the basis of interfering with the competences of the Member States 
using the ‘manifestly inappropriate’ test.401

5.1.4.  Assessment by the academia 

The analysis above demonstrates the Court’s general reluctance to exercise 
an effective constitutional review over secondary legislation and to enforce 
adequate fundamental right- and other substantive standards vis-à-vis the 
Union institutions when they exercise public (legislative or executive) 
powers. Although the Court has recently intensified its review of Union 
legislation especially in the light of non-economic fundamental rights, 
the criticism which has been voiced for a long time by many academics, 
that is, its scrutiny is insufficient, is still well-founded having regard to 
the wide-ranging and ever expanding areas of Union activities and the still 
negligible number of cases where secondary legislation has been declared 
void for substantive reasons. The critiques have traditionally reproached 
the Court for using the principle of proportionality in a relaxed manner in 
relation to secondary Union law and, as a consequence, applying a double 
standard, that is, a stricter review of Member State measures than Union 
acts.402 They have been demanding a stricter scrutiny of secondary legisla-
tion pointing to the fact that the Union’s autonomous legal authority had 
been recognized by national constitutional courts – notably, the German 
Constitutional Court – on the condition that the Court effectively protects 
fundamental rights in the face of Union legislation (See Section 5.1.2.2).403 
As regards the argument that the Court uses a double standard, the criti-
ques had normally compared the fundamental rights scrutiny of secondary 
Union law with the review of Member State measures in the light of the 
Treaty’s free movement provisions. In defence of the Court, Von Bogdandy 
points to the differences between the two types of review. In particular, in 
applying the free movement rules to Member State measures the Court is 
not acting as a constitutional court that guides the political process.404 The 

401. See e.g. Case C-84/94 Working Time Directive, paras. 57-58.
402. Von Bogdandy, supra note 203, p. 1320-1321. 
403. Ibid. 
404. Ibid. 1326.
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most important difference, according to Von Bogdandy, between the human 
rights case law and the free movement case law is that any decision brought 
by the Court on the interpretation of the free movement provisions can be 
overturned by later secondary legislation. He draws this conclusion from 
the fact that the Court applies the free movement rules only when there is 
no secondary law instrument in place which would govern the matter at 
issue. Therefore, while the Court’s decision on fundamental rights is the 
final word on the matter meaning that it takes the matter out of the hands of 
the political process, the same is not true for a decision which would con-
demn a national measure on the ground of being incompatible with the free 
movement rules. The bottom line is that if the Court substantively influences 
the Union legislative process through its fundamental right jurisprudence 
the result can only be overruled by formal constitutional reform, i.e. amen-
ding the founding Treaties through a cumbersome process. In contrast, the 
Court’s adjudication on how to balance between conflicting interests when 
a national measure clashes with the free movement provisions can be sub-
sequently corrected through the normal legislative process; thus, the balan-
cing of interests is left, ultimately, to the political process.405 Besides the 
fact that the argument is based on an incorrect assumption, i.e. secondary 
law can overrule the primary law freedoms as interpreted by the Court (see 
Section 7.2.9. for explanation and criticism), it is difficult to agree with the 
suggestion that the level of fundamental rights scrutiny that the Court, as a 
constitutional court, performs in relation to Union legislation should depend 
on how easy it is to overrule the Court’s adjudication on the matter. The very 
function of a constitutional court is to exercise control over the legislature; 
therefore, in accordance with the basic tenet of separation of power – even 
when it is adjusted to the EU’s context in the form of institutional balance 
– the Court’s word should be the final word on how to balance between 
the private interest protected by a fundamental right and a public interest 
pursued by a Union act. Expediency cannot prevail over fundamental right 
guarantees. Although we disagree with Von Bogdadny’s reasoning, we share 
his conclusion that the fundamental rights scrutiny of Union acts cannot be 
compared to the review of Member State measures in the light of the free 
movement provisions as regards the level of scrutiny. This is so because 
under the two types of review different interests must be weighed and balan-
ced against each other – in the fundamental rights scrutiny private interest 
against public interest while in the free movement review national interest 
against Union interest – which may well require different approaches and 

405. Ibid. 1327.
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even different applictions of the principle of proportionality. This, however, 
is not meant to say that the current level of fundamental rights scrutiny of 
Union legislation would be sufficient.

5.2.  Secondary law and the legal basis provisions of the 
Treaty

As we described above in Section 3.3.1., one of the functions of the Court 
as a constitutional court is to oversee that the EU institutions remain within 
the limits of the powers assigned to them in the Treaties both vis-à-vis one 
another and the Member States. The Court by safeguarding the institutional 
balance between the Union institutions guarantees that the system of hori-
zontal distribution of powers is preserved. On the other hand, the Court is 
also charged with guaranteeing the maintenance of the vertical distribution 
of powers between the Union and the Member States. Both of these functi-
ons are carried out predominantly through the supervision of the legal basis 
of Union acts.406 The Court has itself recognized the constitutional relevance 
of this exercise: 

“[…] the choice of the appropriate legal basis has constitutional significance, 
since, having only conferred powers, the Community must tie the contested 
decision to a Treaty provision which empowers it to approve such a measure”407 

As regards the horizontal aspect, the Court verifies that the proper legal 
basis provision prescribing a certain decision-making procedure had been 
used by the legislative bodies in the enactment of secondary law. After the 
Single European Act and the Maastricht Treaty, which introduced various 
legislative procedures involving the European Parliament to varying degrees 
in the legislative process and authorised qualified majority voting in the 
Council for certain Union acts, the question of what the correct legal basis 
is for Union legislation gained outmost importance. First, the choice of legal 
basis determined the role of the European Parliament in the enactment of 
legislation; specifically, whether it only had to be consulted or it was effec-
tively entitled to veto the legislation. Second, the content of the legislation 
was also influenced by the choice of the legal basis.408 Where the legislation 
had to be unanimously approved in the Council the Commission might 

406. Emiliou, supra note 211, p. 491.
407. ECJ, 1 October 2009, Case C-370/07 Commission v Council, para. 47; Opinion 
of the Court of 6 December 2001, Opinion 2/00 Cartagena Protocol, para. 5. 
408. Opinion of Advocate General Maduro, 27 September 2007, Case C-133/06 Parliament 
v Council, para. 32.
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have had to present a compromise solution when initiating the legislation 
in order to secure acceptance by all the Member States; whereas in the case 
of qualified majority voting it may have had more manoeuvring room as to 
the content.409 These factors led to widespread litigation between the insti-
tutions concerning the legal basis of legislative acts.410 The Court assumed 
the constitutional task of judicial control of the legal basis of secondary 
law and it formulated the guiding tenet of the choice of legal basis in the 
following terms: 

“[…] in the context of the organizationof the powers of the Community the choi-
ce of the legal basis for a measure may not depend simply on an institution’s 
conviction as to the objective pursued but must be based on objective factors 
which are amenable to judicial review”411

Another important tenet of the case law concerns the use of dual legal basis 
for Union measures. In the Titanium dioxide-line of case law, the Court cla-
rified that recourse to a dual legal basis is not allowed where the procedures 
laid down for each legal basis are incompatible with each other or where 
the use of two legal bases is liable to undermine the rights of the European 
Parliament.412 Although Advocates General have expressed serious doubts 
as to whether two legal bases provisions prescribing different decision-ma-
king procedures in terms of the Parliament’s involvement and the Council’s 
voting rules can ever be compatible with each other,413 the Court has much 
less difficulty in accepting that proposition. The Court tends to reconcile 
differing decision-making procedures and thus, approve cumulative legal 
basis for Union acts by giving preference for the decision-making process 
which maximises the participation of the European Parliament.414 On the 
other hand, when voting rules in the Council differ under the various legal 
basis provisions at issue, the Court’s solution for reconciling them seems 
to be to give way to the more rigorous voting rule, that is, which requires 

409. Emiliou, supra note 211, p. 492-493.
410. For details see Lenaerts and Van Nuffel, supra note 16, pp. 584-586; Chalmers, 
Davies and Monti, supra note 17, p. 686-695; R. Barents, The Internal Market Unlimited: 
Some Observations on the Legal Basis of Community Legislation, 30 CMLRev 1 (1993), 
pp. 85-109. 
411. ECJ, 26 March 1987, Case 45/86 Commission v Council (Generalized tariff pref-
erences), para. 11.
412. ECJ, 11 June 1991, Case C-300/89 Commission v Council (Titanium dioxide), 
paras. 17-21; ECJ, 10 January 2006, Case C-178/03 Rotterdam Convention II, para.57; 
ECJ, 6 November 2008, Case C-155/07 Parliament v Council, para. 37.
413. Opinion of Advocate General Kokott, 26 May 2005, Case C-178/03 Rotterdam 
Convention II, para. 60; Opinion of Advocate General Maduro, 26 March 2009,  
Case C-411/06 Basel Convention, para. 6, see Sharpston and De Baere, supra note 205, 
pp. 138-139. 
414. Case C-178/03 Rotterdam Convention II, paras. 57-59.
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unanimity instead of a qualified majority.415 Both solutions are criticized by 
commentators on the ground of either upsetting the institutional balance and 
democratic legitimacy envisaged by the Treaties or defeating the ratio legis 
of the “loser” decision-making procedure.416 

The Lisbon Treaty made the former co-decision procedure the main 
legislative procedure under the name of ‘ordinary legislative procedure’ 
which is now prescribed by most of the Treaty’s legal basis provisions. 
However, some exceptions were maintained in the form of special legislative 
procedures. For example, under the special legislative procedure set forth in 
Article 115, the role of the European Parliament is reduced into consultation 
and in the Council unanimous voting is required. Thus, although the Lisbon 
Treaty strove for unifying the legislative procedure and thereby, it somewhat 
diminished the relevance of the choice of the correct legal basis of Union 
acts, it did not completely eliminate the problem. The issue of legal basis 
is still acute in certain circumstances; hence the Court continues to fulfil 
its function of ensuring institutional balance by reviewing the legal basis 
of Union acts.417

As regards the safeguarding of vertical distribution of powers, the Court’s 
function is to ensure that the balance of powers between the Union and 
the Member States is maintained in accordance with the principle of con-
ferral and that of subsidiarity and proportionality laid down in Article 5 
TEU. Thus, in this constitutional function the Court is normally asked not 
only to review the legal basis of a Union act but also its compliance with 
the principle of subsidiarity and proportionality. The most prominent case 
law in this respect concerns the general legal basis provisions included in 
Articles 114 and 115 TFEU empowering the Union to enact harmonization 
measures for the establishment and functioning of the internal market.418 In 
the seminal case of Tobacco Advertising, the Court for the first time found a 

415. ECJ, 3 September 2009, Case C-166/07 Parliament v Council (International Fund 
for Ireland), para. 69.
416. Sharpston and De Baere, supra note 205, pp. 138, 141-142.
417. M. Klamert, Conflicts of legal basis: no legality and no basis but a bright future 
under the Lisbon Treaty?, 35 European Law Review 4 (2010), pp. 497-515, at p. 498.
418. Another group of cases where the question of vertical division of competence 
is particularly acute concern external relations of the Union. The issue at stake here is 
who is allowed to act, the Union alone, the Member States alone or the two together, 
in the international scene, e.g. Opinion of the Court of 7 February 2006, Opinion 1/03 
Competence of the Community to conclude the new Lugano Convention on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters, see 
Sharpston and De Baere, supra note 205, pp. 129-136.
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Union directive, which banned all forms of advertising of tobacco products, 
to be ultra vires419 and hence invalid, with the reasoning that it could not 
have been adopted on the basis of Article 114 TFEU.420 

Article 114(1) provides that:

“Save where otherwise provided in the Treaties, the following provisions shall 
apply for the achievement of the objectives set out in Article 26. The European 
Parliament and the Council shall, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee, 
adopt the measures for the approximation of the provisions laid down by law, 
regulation or administrative action in Member States which have as their object 
the establishment and functioning of the internal market.”

In Tobacco Advertising, the Court reiterated the limits of the competences of 
the Union by stating that Article 114 TFEU did not give the Union instituti-
ons “a general power to regulate the internal market”.421  It emphasised that 
“a measure adopted on the basis of Article 100a of the Treaty [now Article 
114 TFEU] must genuinely have as its object the improvement of the condi-
tions for the establishment and functioning of the internal market”.422 In this 
respect, the Court’s task is to verify that the measure at issue in fact pursues 
the objective stated by the Union legislature. This is necessary in order to 
prevent harmonization of matters falling within the sphere of competence 
of the Member States – such as public health, the harmonization of which 
is expressly excluded by Article 168(5) TFEU – in the disguise of internal 
market legislation. A mere finding of disparities between national legisla-
tions and the abstract risk of obstacles to the exercise of free movement is 
not sufficient to enable the Union to rely on this provision in order to bring 
about harmonization in a certain field. Thus, although it is not necessary 
that the Union instrument eliminates existing obstacles to interstate trade, 
the emergence of future obstacles that can result from the diverging deve-
lopments of national laws must be likely and the instrument must be apt to 
prevent those obstacles.423 As regards the use of Article 114 as a legal basis 
for measures that intend to eliminate distortions of competition, the Court 
repeated its previous holding that such distortions must pass a minimum 
threshold; namely, they must be appreciable.424 Finally, the Court added 

419. Lenaerts, supra note 139, p. 300.
420. Editorial Comments: Taking (the limits of) competences seriously, 37 CMLRev 
6 (2000), pp. 1301-1305.
421. ECJ, 5 October 2000, Case C-376/98 Germany v Council and Parliament (Tobacco 
Advertising), para. 83.
422. Ibid. para. 84.
423. Ibid. para.86.
424. See ECJ, 11 June 1991, Case C-300/89 Commission v Council (Titanium Dioxide).
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that if these conditions are fulfilled the Union legislature is allowed to rely 
on Article 114 to adopt legislative acts even if public health concerns are 
a decisive factor in its choices.425 The latter point was an important qua-
lification which has been recalled many times in future case law dealing 
with harmonization measures affecting public health issues. Hence in the 
Tobacco Advertising case the Court generally clarified the conditions that 
must be satisfied for recourse to Article 114 TFEU as a legal basis.426 Most 
recently, these conditions have been applied in order to determine whether a 
regulation setting maximum wholesale and retail prices for mobile roaming 
services could be based on Article 114 TFEU.427 Although consumer protec-
tion played a decisive role in the regulatory choices reflected in the regula-
tion, the Court accepted that the objective of the regulation was indeed to 
improve the conditions for the functioning of the internal market and that it 
could be adopted on the basis of Article 114 TFEU.    

Article 115 TFEU is formulated in similar terms to Article 114 with the 
difference, which we mentioned above, that it prescribes a special legislative 
procedure which requires unanimous voting in the Council: 

“Without prejudice to Article 114, the Council shall, acting unanimously in ac-
cordance with a special legislative procedure and after consulting the European 
Parliament and the Economic and Social Committee, issue directives for the 
approximation of such laws, regulations or administrative provisions of the 
Member States as directly affect the establishment or functioning of the internal 
market.”    

Due to the reservation included in Article 114(2) TFEU, only Article 115 
can be used as a legal basis for the harmonization of fiscal provisions, at 
least, as far as direct tax provisions are concerned. As regards the indirect 
taxes of the Member States, Article 113 TFEU expressly authorizes their 
harmonization maintaining, however, the requirement of unanimity:

“The Council shall, acting unanimously in accordance with a special legislative 
procedure and after consulting the European Parliament and the Economic 
and Social Committee, adopt provisions for the harmonisation of legislation 
concerning turnover taxes, excise duties and other forms of indirect taxation to 
the extent that such harmonisation is necessary to ensure the establishment and 
the functioning of the internal market and to avoid distortion of competition.” 

425. Case C-376/98 Tobacco Advertising, para. 88.
426. For the evaluation of the case law on Article 114 TFEU from a positive and a 
cautious perspective, see Craig, supra note 221, p. 410-411. 
427. Case C-58/08 Vodafone.
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Articles 113, 114 and 115 TFEU all refer to the harmonization of those 
provisions which are “necessary to ensure” or “which have as their object” 
or “directly affect” the establishment or functioning of the internal market. 
What the Court emphasised in Tobacco Advertising, i.e. measures based on 
Article 114 must have the genuine purpose of improving the conditions for 
the establishment and functioning of the internal market, is equally true for 
Article 115 (and most probably, also for Article 113, although the latter as 
a specific legal basis provision relating to indirect taxes does not pose any 
risk of being used as a general authorization for Union regulation). These 
provisions can only be used for the purposes of facilitating the internal mar-
ket and consequently, for the promotion of the four freedoms which are the 
pillars of the internal market. It is true that harmonization measures which 
fully prohibit the manufacture and sale of certain products or the provision 
of services, e.g. products or services advertising tobacco, can hardly be 
seen as promoting intra-Union movement of goods or services. Rather, the 
contrary could be argued, that is, such secondary law measures are actually 
in breach of the free movement provisions. This shows that the issue of the 
correct legal basis for a Union measure is intertwined with the review of 
legality of Union acts in the light of the free movement provisions.428 With 
regard to legal basis, the Court seems to have accepted the reasoning of the 
Union legislature to the effect that measures which ban the circulation or 
marketing of certain products or services may still “improve the conditions 
for the establishment and functioning of the internal market” insofar as it 
is better having no trade at all in these products or services than tolerating 
trade which is hindered by diverging national legislations and which risks 
creating distortions of competition. As the Court expressed it: 

“[…] where there are obstacles to trade or it is likely that such obstacles will 
emerge in future because the Member States have taken or are about to take 
divergent measures with respect to a product or a class of products such as to 
ensure different levels of protection and thereby prevent the product or pro-
ducts concerned from moving freely within the Community, Article 95 EC [now 
Article 114 TFEU] authorises the Community legislature to intervene by adop-
ting appropriate measures [ …]

Depending on the circumstances, those appropriate measures may consist in 
requiring all the Member States to authorise the marketing of the product or 
products concerned, subjecting such an obligation of authorisation to certain 
conditions, or even provisionally or definitively prohibiting the marketing of a 
product or products […]”429

428. Sørensen, supra note 214, p. 146; J. Snell, Goods and Services in EC Law – A Study 
of the Relationship Between the Freedoms (Oxford University Press 2002), at p. 160.
429. Case C-210/03 Swedish Match, paras. 33-34.
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The issues of legal basis of secondary law and the compatibility of secon-
dary law with the free movement provisions are linked together not only 
when Article 114 or 115 TFEU form the legal basis of a Union act but also 
when one of the specific legal basis provisions set out under the Chapters 
of the TFEU dealing with the four freedoms is used for such purpose.430 In 
the German Deposit Guarantee431 case, this was more than apparent. The 
legal basis of the directive at issue in this case was Article 53(1) TFEU (ex 
Article 47(2) EC, at the time of the case Article 57(2) EC), which provided 
that the Council shall “issue directives for the coordination of the provisions 
laid down by law, regulation or administrative action in Member States con-
cerning the taking-up and pursuit of activities as self-employed persons”. 
The provision is within the Chapter on freedom of establishment, thus, it is 
supposed to be used for the adoption of legislation that promotes the free-
dom of establishment. This aim was emphasised by the recital of the Union 
directive at issue which stated that it was aimed at “promoting the har-
monious development of the activities of credit institutions throughout the 
Community by eliminating any restrictions on the freedom of establishment 
and the freedom to provide services.” The directive provided for compulsory 
participation of all credit institutions in deposit guarantee schemes which 
covered also depositors of branches of credit institutions that had their head 
offices in other Member States. The directive, however, contained a provi-
sion according to which the cover enjoyed by depositors in branches set 
up by credit institutions of other Member States may not exceed the cover 
offered by the corresponding guarantee scheme of the host Member State. 
This so called ‘export prohibition’ was introduced by the Union legislature 
on the reasoning that the level and scope of cover offered by guarantee sche-
mes should not become an instrument of competition. In addition, it was 
necessary to prevent the disturbance of the market in the host Member State 
which could result from the fact that branches of foreign credit institutions 
offer higher cover than the home institutions. This ‘export prohibition’, in 
fact, directly contradicted the objective of facilitating the freedom of credit 
institutions to establish themselves in other Member States. The argument 
of the German government, which challenged the validity of the directive, 

430. Links between the legal bases for harmonization and the freedoms can be showns 
in the following scheme (the freedom – the Treaty-based exceptions to it – the corres-
ponding legal basis provisions): (i) Article 34 (goods) – Article 36 and the mandatory 
requirements – Articles 114, 115, 116; (ii) Article 45 (workers)- Article 45(3) and man-
datory requirements – Article 46; (iii) Article 49 (establishment) – Articles 51, 52(1) and 
mandatory requirements – Articles 50, 52(2), 53(1); (iv) Article 56 (services) – Article 62 
pointing to Articles 51, 52(1) and the mandatory requirements – Article 59; (v) Article 63 
(capital) – Article 65 – Articles 113, 114, 115, see P. J. Slot, Harmonization, 21 European 
Law Review 5 (1996), pp. 378-387, at p. 381. 
431. Case C-233/94 Deposit Guarantee Scheme.
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was that a directive, or a provision thereof, which restricts the freedom of 
establishment, cannot be based on Article 53(1) TFEU which is designed to 
be the legal basis for measures facilitating that freedom.432 This claim is very 
close to the assertion that the directive, specifically its ‘export prohibition’ 
provision, is in breach of the freedom of establishment. The latter was, in 
fact, claimed by Germany but neither the Advocate General nor the Court 
addressed that argument in its reasoning. 

5.3.  Secondary law and the Treaty’s free movement 
provisions

5.3.1.  Basics in terminology 

Amongst the various primary law provisions which can serve as a standard 
for reviewing the legality of acts of secondary EU law, in this thesis, we 
focus on the free movement provisions of the TFEU. These free move-
ment provisions are (i) the right of Union citizens to move and reside freely 
within the EU (Article 21(1)); (ii) the free movement of goods compri-
sing the prohibition of customs duties and charges having equivalent effect 
(Article 30), the prohibition of quantitative restrictions and measures having 
equivalent effect on imports (Article 34) and exports (Article 35); and (iii) 
the free movement of persons comprising the free movement of workers 
(Article 45) and the freedom of establishment (Article 49); (iv) the freedom 
to provide services (Article 56) and (v) the free movement of capital and 
payments (Article 63). These provisions altogether are also called the four 
freedoms although, as it appears, they are five or even six rather than four. 
The ‘four freedoms’ expression refers to the original freedoms, i.e. goods, 
persons, services, capital, which have been included in the EEC Treaty since 
the time of its conclusion.433 All four are of an economic nature. As the free 
movement of persons consists of the freedom of movement for workers and 
the freedom of establishment, the original freedoms are actually five. They 
were complemented by the sixth freedom, the right for Union citizens to 
free movement and residence within the Union, to which all Union citizens 
are entitled irrespective of their being engaged in an economic activity. It 
was included in the EEC Treaty by the Maastricht Treaty and with it the 

432. Ibid. para. 39. See W.H. Roth, Case C-233/94 Federal republic of Germany v 
European Parliament and Council of the European Union, Judgment of 13 May 1997, 
35 CMLRev 2 (1998), pp. 459-479, at p. 474.
433. Though, the free movement of capital was liberalized much later and only gradually.
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European integration process surpassed the stage of purely economic integ-
ration. In spite of the numerical imprecision, we shall keep referring to the 
‘four freedoms’ in accordance with the habitual use of the term. 

The four freedoms are frequently referred to by the generic name of ‘fun-
damental freedoms’. Commentators point out that this term is rooted in 
the German concept of ‘Grundfreiheiten’.434 The creation of this concept is 
linked to the endeavour in German legal doctrine – starting from the begin-
ning of the 90’s after the Court’s seminal judgment in Keck435 – to develop a 
new approach to the free movement provisions by deducting their common 
theoretical and methodological features and attempting to devise a general 
theory on them.436. The founding Treaties do not include the term ‘funda-
mental freedoms’ and the interpretation which perceives the free movement 
provisions as comprised by the generic concept of the ‘fundamental free-
doms’ can hardly be based on the text of the relevant Treaty provisions,437 
As regards the Court’s vocabulary, some academic writers maintain that the 
Court uses the term ‘fundamental freedoms’ only occasionally.438 As far as 

434. K. Mortelmans, The relationship between the Treaty rules and Community measures 
for the establishment and functioning of the internal market – towards a concordance 
rule, 39 CMLRev 6 (2002), pp. 1303-1346, at p. 1314; Kingreen, supra note 1, at 515.
435. ECJ, 24 November 1993, Joined Cases C-267/91 and C-268/91 Criminal proceed-
ings against Bernard Keck and Daniel Mithouard.
436. Kingreen, supra note 1, p. 516.
437. Mortelmans maintains that the interpretation of the free movement provisions 
as fundamental freedoms has no basis in the Treaties and the overarching concept or 
“Oberbegriff” does not exist in legal systems other than the German, see supra note 434, 
p. 1314. This view must be based on the understanding that the fundamental freedoms as 
“overarching concept” enjoy a predetermined-higher status as compared to other policies 
or interests protected by the Union, see Mortelmans, supra note 434, at p. 1342. Kingreen 
only points out that the term is not used in any other languages as widely as in German, 
see Kingreen, supra note 1, p. 515.
438. Kingreen, supra note 1, p. 515 referring to ECJ, 11 November 1981, Case 203/80 
Criminal proceedings against Guerrino Casati, para. 8; ECJ, 4 December 1986, Case 
205/84 Commission v Germany, para. 54 and Oliver and Roth who refer to ECJ, 15 June 
1999, C-394/97 Criminal proceedings against Sami Heinonen, para. 38; ECJ, 22 January 
2002, C-390/99 Canal Satélite Digital SL v Adminstración General del Estado, and 
Distribuidora de Televisión Digital SA (DTS), para. 28; C-112/00 Schmidberger, paras. 
62, 74; ECJ, 6 June 2000, C-281/98 Roman Angonese v Cassa di Risparmio di Bolzano 
SpA, para. 35, see P. Oliver and W.H. Roth, The Internal market and the Four Freedoms, 
41 CMLRev 4 (2004), p. 407-441, p. 407. However, in our opinion, in recent case law the 
term has popped up more often than these authors suggest, even outside the direct taxa-
tion field, see e.g. ECJ, 30 November 1995, Case C-55/94 Reinhard Gebhard v Consiglio 
dell’Ordine degli Avvocati e Procuratori di Milano; ECJ, 9 March 1999, Case C-212/97 
Centros Ltd v Erhvervs- og Selskabsstyrelsen, paras. 34, 37; ECJ, 30 September 2003, 
C-167/01 Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, para. 
133; ECJ, 19 October 2004, Case C-200/02 Kunqian Catherine Zhu and Man Lavette 
Chen v Secretary of State for the Home Department, paras. 39, 40.  
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the area of direct taxation is concerned, this assertion is certainly not true; 
we encounter the term in almost each and every Court decision concerning 
direct taxes.439 Similarly, in academic literature on EU direct tax law, the 
use of the expression ‘fundamental freedoms’ is commonplace in English 
as much as it is in German. Although it is arguable whether the term ‘fun-
damental freedoms’ as used in English-language academic writing on direct 
taxation carries the same meaning as the concept of ‘Grundfreiheiten’ in the 
German legal doctrine,440 we shall keep using the term ‘fundamental free-
doms’ which is customary in the area of taxation. Accordingly, in the forth-
coming part of this thesis we will use the terms ‘the Treaty’s free movement 
provisions’, ‘the four freedoms’, ‘Treaty freedoms’ and ‘the fundamental 
freedoms’ interchangeably as synonyms.    

5.3.2.  Nature of the fundamental freedoms

5.3.2.1.  Fundamental freedoms and fundamental rights

With the assistance of direct effect, the internal market freedoms set out 
in the Treaty have been transformed to individual rights.441 They can be 
invoked by individuals in front of national courts which must ensure their 
effective protection. At the same time, fundamental rights of an economic 
nature are recognized within the Union’s legal order as general principles 
of EU law and they are included in the, now binding, Charter. As to their 
contents, there are significant overlaps between the fundamental freedoms 
and these economic fundamental rights. This raises questions regarding the 
relationship of fundamental freedoms and fundamental rights. Are the fun-
damental freedoms fundamental rights themselves? If not what distinguis-
hes them from the latter? 

439. To mention a few: ECJ, 16 October 2008, C-527/06 R.H.H.Renneberg v Staatssecretaris 
van Financiën, para. 81; ECJ, 7 September 2006 C-470/04 N v Inspecteur van de Belastingdienst 
Oost/kantoor Almelo, paras. 49, 51; ECJ, 18 January 2007 C-104/06, Commission v. 
Sweden, para. 26; ECJ, 4 December 2008, Case C-330/07 Jobra Vermögensverwaltungs-
Gesellschaft mbH v Finanzamt Amstetten Melk Scheibbs, paras. 18, 20; ECJ, 1 October 
2009, C-247/08 Gaz  de France, para. 47.; CJ, 29 March 2007 C-347/04 Rewe Zentralfinanz 
v Finanzamt Köln-Mitte eG, para. 62.; ECJ, 16 July 1998, C-264/96 Imperial Chemical 
Industries plc (ICI) v Kenneth Hall Colmer (Her Majesty’s Inspector of Taxes), para. 29; 
ECJ, 7 September 2004, C-319/02 Petri Manninen, para. 42; ECJ, 15 May 1997 C-250/95 
Futura Participations SA, Singer v Administration des Contributions, para. 31; ECJ, 28 
January 1992, C-204/90 Hans-Martin Bachmann v Belgian State, para. 34.
440. See supra note 437.
441. Jacobs, supra note 11, p. 308.
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In academic literature it is pointed out that amongst the fundamental free-
doms the free movement of workers (Article 45 TFEU) and the free move-
ment and residence rights of Union citizens (Article 21(1) TFEU) have the 
closest equivalents in the European Convention on Human Rights (‘ECHR’) 
or the Charter.442 These two fundamental freedoms guarantee the right for 
natural persons to live, work, study or retire in the Member State of their 
choice. Article 45 of the Charter, which stipulates that Union citizens have 
the right to move and reside freely in the territory of the Member States, 
can be paired with Article 21(1) TFEU. The difference between the two 
provisions is that Article 21(1) TFEU specifies that this right is subject to 
the limitations and conditions laid down in the Treaty and other EU measu-
res, whereas Article 45 of the Charter seems to be unconditional. However, 
the Charter also specifies in Article 52(2) that “[r]ights recognised by this 
Charter for which provision is made in the Treaties shall be exercised under 
the conditions and within the limits defined by those Treaties”.443 Therefore, 
the Charter aligns the scope of the rights set out therein to that of the free-
doms. Further, even the freedom of establishment and the freedom to pro-
vide services have a fundamental right aspect in the cases where they are 
applied to individuals. The connection of these freedoms, as well as that 
of the free movement of workers, with fundamental rights is confirmed by 
the Charter, which in Article 15(2) stipulates that “[e]very citizen of the 
Union has the freedom to seek employment, to work, to exercise the right 
of establishment and to provide services in any Member State”. The free 
movement of workers encompasses certain rights for the family members 
of the migrating worker even where they are non-EU nationals consonant 
with the worker’s fundamental right to family and private life laid down in 
Article 7 of the Charter and Article 8 of the ECHR.444 The Court itself in 
some cases referred to the freedom of movement and residence of Union 
citizens445 and the free movement of workers446 as fundamental rights, which 

442. Oliver and Roth, supra note 438, p. 408.
443. The Explanation on Article 52 (Scope and interpretation of rights and principles) 
sets out that: “Paragraph 2 refers to rights which were already expressly guaranteed in the 
Treaty establishing the European Community and have been recognised in the Charter, and 
which are now found in the Treaties (notably the rights derived from Union citizenship). 
It clarifies that such rights remain subject to the conditions and limits applicable to the 
Union law on which they are based, and for which provision is made in the Treaties. The 
Charter does not alter the system of rights conferred by the EC Treaty and taken over by 
the Treaties.”, see Explanations to the Charter (OJ C303, 14.12.2007), p. 33.
444. Oliver and Roth, supra note 438, p. 408.
445. Case C-200/02 Chen, para. 33. 
446. ECJ, 13 July 1983, Case 152/82 Sandro Forcheri and his wife Marisa Forcheri, 
née Marino, v Belgian State and asbl Institut Supérieur de Sciences Humaines Appliquées; 
para. 11; ECJ, 15 October 1987, Case 222/86 Union nationale des entraîneurs et cadres 
techniques professionnels du football (Unectef) v Georges Heylens and others, para. 14; 
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description has been used only once with respect to the free movement of 
goods447, as Oliver and Roth mention.448 Indeed, the free movement of goods 
and capital are the freedoms which apparently have lesser connotations with 
fundamental rights. However, even these freedoms can be linked to the right 
to conduct a business recognized in Article 16 of the Charter and the right 
to property guaranteed in Article 17 of the Charter and Article 1 of Protocol 
1 to the ECHR.449 

Despite all the similarities between the content of the fundamental free-
doms and certain fundamental rights, there is a major difference between 
the two norms, namely, their functions. As emphasized by Kingreen, the 
fundamental freedoms have been a key instrument in “transnational integra-
tion”, whereas the fundamental rights ensure “supranational legitimation” 
for the Union.450 The fundamental freedoms played a paramount role in the 
creation of an internal market by removing obstacles to it and thus, com-
plementing and sometimes substituting for the process of harmonization in 
periods when the latter was blocked by Union politics.451 In contrast, the 
acknowledgment and evolving protection of the fundamental rights under 
EU law had the function of legitimizing the exercise of public authority 
and sovereign powers at the level of the Union. In the history of integration 
fundamental rights protection gained relevance after the fundamental free-
doms had become “the fuel of the internal market”.452 Operating the internal 
market required more and more competences to be transferred to the Union. 
The exercise of increasing public authority by the Union had to comply with 
the rule of law in order to gain legitimation. This is where the fundamental 
rights had a role to play. With the words of Kingreen “[t]he fundamental 
freedoms were a prerequisite for the establishment of the Common Market 
– and the fundamental rights were its result. In short, what the fundamental 
freedoms created the fundamental rights must now seek to legitimate”.453 

ECJ, 15 December 1995, Case C-415/93 Union royale belge des sociétés de football 
association ASBL v Jean-Marc Bosman, Royal club liégeois SA v Jean-Marc Bosman and 
others and Union des associations européennes de football (UEFA) v Jean-Marc Bosman, 
para. 129.
447. ECJ, 3 February 2000, Case C-228/98 Charalampos Dounias v Ypourgio Oikonomikon, 
para.64.
448. Oliver and Roth, supra note 438, p. 407. 
449. Ibid. p. 409.  
450. Kingreen, supra note 1, pp. 530-532.
451. Ibid. pp. 519-522.
452. Ibid. p. 522.
453. Ibid. pp. 531-532.
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Another important difference between the fundamental freedoms and funda-
mental rights is their respective scope of application with regard to Member 
State measures. The fundamental freedoms can only be applied to cross-bor-
der situations to the exclusion of situations wholly internal to a Member 
State. The fundamental rights, on the other hand, can apply in purely domes-
tic situations as long as the condition for applying them to Member State 
measures is satisfied. As fundamental rights constitute general principles of 
EU law, the conditions under which they apply to Member State measures 
should be the same as the ones which we have seen above in the context of 
the general principles (see Section 5.1.1.). To recall, the Court’s case law 
laid down, that Member States must comply with the requirements of the 
general principles recognized by EU law when they ‘implement Union law’ 
or the situation under scrutiny otherwise ‘falls within the scope of Union 
law’. The only well-defined example of a situation ‘falling within the scope 
of Union law’ is the ERT-situation where a Member State measure derogates 
from the Treaty freedoms.454 More than this, the case law has been rather 
unhelpful in giving guidance as to how to interpret the inherently open 
formulation of ‘falling within the scope of Union law’. 

It only complicates the matter that the Charter lays down that the funda-
mental rights contained in it are addressed to the Member States only when 
they are implementing Union law.455 As is apparent, this wording only par-
tially corresponds to the case law on the scope of application of the gene-
ral principles to Member State measures. It refers only to Member States 
‘implementing Union law’ while it is silent about the other scenario, that 
is, a situation falling ‘within the scope of Union law’. ‘Implementation’ 
connotes to a scenario where a Member State acts in order to give effect to 
secondary Union law (e.g. Wachauf). The term ‘acting in the scope of Union 
law’ seems to be broader than this. From this it would be logical to infer 
that the Charter defines the scope of application of the fundamental rights 
set out therein narrower than did the case law with regard to fundamental 
rights which had already been recognized as general principles.456 However, 
the Explanation attached to Article 51 of the Charter seems to suggest that 
there is no conflict between the case law and the Charter, as the two tests 
are one and the same:  

“As regards the Member States, it follows unambiguously from the case-law of 
the Court of Justice that the requirement to respect fundamental rights defined 
in the context of the Union is only binding on the Member States when they 

454. Case C-260/89 ERT.
455. Article 51(1) of the Charter. 
456. Chalmers, Davies and Monti, supra note 17, p. 254.
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act in the scope of Union law (judgment of 13 July 1989, Case 5/88 Wachauf 
[1989] ECR 2609; judgment of 18 June 1991, Case C-260/89 ERT [1991] ECR 
I-2925; judgment of 18 December 1997, Case C-309/96 Annibaldi [1997] ECR 
I-7493). The Court of Justice confirmed this case-law in the following terms: ‘In 
addition, it should be remembered that the requirements flowing from the pro-
tection of fundamental rights in the Community legal order are also binding on 
Member States when they implement Community rules ...’ (judgment of 13 April 
2000, Case C-292/97 [2000] ECR I-2737, paragraph 37 of the grounds). [...]”457

While the Wachauf case cited above uses the expression ‘implementation 
of Community rules’,458 ERT and Annibaldi refers to national rules which 
‘fall within the scope of Community law’.459 The Explanation blurs the dif-
ference between them by bringing all of them under the notion of ‘acting 
in the scope of Union law’ and suggesting that the latter is synonymous 
with ‘implementing Community rules’ as used in Karlsson, the last case 
mentioned above.460  

Although the Explanations to the Charter have to be taken into considera-
tion, in accordance with the third subparagraph of Article 6(1) TEU and 
Article 52(7) of the Charter, when interpreting it, the Explanations cannot 
be considered as authoritative interpretation of the latter. Therefore, they 
cannot substitute for the Court’s interpretation. An occasion for the Court to 
clarify the issue of the scope of application of fundamental rights included 
in the Charter to Member State measures has been provided by the Åkerberg 
case.461 The case concerned the interpretation of the principle of ne bis in 
idem set out in Article 50 of the Charter with regard to Swedish legislation 
which allows the accumulation of administrative and criminal penalties in 
respect of the same tax offence. As the Advocate General and the Court 
came to opposite conclusions as regards the question whether such national 
legislation can be reviewed in the light of the EU fundamental rights, it is 
worth discussing the reasoning of both. 

457. Explanation on Article 51 – Field of application, Explanations to the Charter, 
supra note 443, p. 32. 
458. Case 5/88 Wachauf, para. 19.
459. Case C-260/89 ERT, para. 42; ECJ, 18 December 1997, Case C-309/96 Annibaldi, 
para. 13-14
460. ECJ, 13 April 2000, Case C-292/97 Kjell Karlsson and Others, para. 37.
461. CJ, 26 February 2013, Case C-617/10 Åklagaren v Hans Åkerberg Fransson, see 
Åkerberg Fransson. Ne bis in idem principle. Combination of tax penalties and criminal 
penalties. Court of Justice (comments by Brokelind), H&I 2013/4.1. and C. Brokelind, 
Case Note on Åkerberg Fransson (Case C-617/10), 53 European Taxation 6 (2013), 
pp. 281-285.
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First, both the Advocate General and the Court addressed the issue how to 
reconcile the differing definitions under the Charter and under the case law 
of the field of application of fundamental rights guaranteed in the Union’s 
legal order with respect to Member State measures. Advocate General Cruz 
Villalón proposed that the different expressions in the case law and the 
Charter should not be viewed as being qualitatively different but rather as 
expressing the common requirement that Union law must have a presence 
at the origin of the exercise of public authority by the Member State in 
order for the Member State action to be reviewable under the fundamental 
rights protected under Union law.462 The Court did not attribute relevance 
either to the differing formulations inasmuch as it held that Article 50 of 
the Charter “confirms the Court’s case law relating to the extent to which 
actions of the Member States must comply with the requirements flowing 
from the fundamental rights guaranteed in the legal order of the European 
Union”.463 In an attempt to shed light on the meaning of the case law, the 
Court referred to a long line of cases which all used various terms, such as 
‘situations governed by European Union law’ and national legislation that 
falls within or outside ‘the scope of European Union law’, showing that the 
apparent differences in formulations are irrelevant. The Court also relied on 
the Explanations to Article 51 cited above and concluded with a statement 
which is hardly more specific or definite as any other formulation that have 
been used in previous cases: 

“[...] the applicability of European Union law entails applicability of the fun-
damental rights guaranteed by the Charter”464

This clarifies that the field of application of fundamental rights under the 
Charter is not different from that of the general principles of which the fun-
damental rights form part. Next, the question had to be answered whether 
the national legislation at issue could be considered as ‘implementing’ 
Union law. The Swedish legislation at issue provides for a general system 
of penalties which allows the simultaneous application of administrative and 
criminal sanctions and which is applicable to infringements of all sorts of 
tax obligations and all types of taxes. In the case at hand the defendant was 
charged in criminal proceedings after he had been subject to administrative 
penalties for the same act of false declaration of information concerning, 
inter alia, VAT. 

462. Opinion of Advocate General Cruz Villalón, 12 June 2012, Case C-617/10 Åklagaren 
v Hans Åkerberg Fransson, para. 33.
463. Case C-617/10 Åkerberg, para. 18.
464. Ibid. para. 21.
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The Advocate General set out to identify a principled approach which could 
be used to determine in which cases the actions of the Member States should 
be subject to “centralized” review for their compliance with fundamental 
rights guaranteed by Union law. He considered that in the context of the 
constitutional structure of the Union it is, as a rule, for the Member States to 
control the acts of their public authorities in the light of their constitutional 
order and their international obligations. It occurs only as an exception to 
that main rule that the Union assumes responsibility for enforcing funda-
mental rights vis-á-vis national authorities. In order for the Union to have 
such a competence, it is not sufficient for Union law to be at the origin of 
the exercise of public authority but the Union must have a specific interest in 
guaranteeing the respect for fundamental rights itself in the case concerned.465 
Although in the case at hand, penalties were imposed for the breach of, 
inter alia, VAT obligations which ultimately derive from the VAT Directive, 
according to the Advocate General, the mere finding that the exercise of 
the power of the State to impose penalties in a particular case is ultimately 
based on a provision of Union law is not, of itself, sufficient for shifting 
the fundamental rights review of national law from the Member States to 
the Union.466 The specific circumstances of the case do not reinforce the 
conclusion that such a shift is justified. This is so due to the fact that the 
main issue in the case, i.e. whether the conception of the scope of the ne 
bis in idem principle in Swedish law is legitimate, concerns the structure 
of the Swedish law on penalties in general and as such it is completely 
independent from the collection of VAT.467 Therefore, Advocate General 
concluded that the degree of connection between Union law (i.e. the VAT 
Directive) and the exercise of public authority of the State is too weak to 
form a sufficient basis for a clearly identifiable interest on the part of the 
Union that could justify the assumption of the responsibility by the latter of 
guaranteeing respect for the ne bis in idem principle.468 Hence, the Advocate 
General proposed that the case at hand not be considered as involving the 
‘implementation of Union law’. 

In contrast, the Court held that the imposition of administrative penalties and 
the initiation of criminal proceedings by the Swedish authorities against a 
taxpayer who declared false information regarding VAT constituted ‘imple-
mentation of Union law’. The Court reasoned that from the provisions of 
the VAT Directive it follows that every Member State is under an obligation 
to take all legislative and administrative measures appropriate for ensuring 

465. Opinion of Advocate General Cruz Villalón, Case C-617/10 Åkerberg, para. 40.
466. Ibid. para. 54.
467. Ibid. para. 61.
468. Ibid. para. 57.
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collection of all the VAT due on its territory and for preventing evasion.469 
In addition, Article 325 TFEU obliges the Member States to counter illegal 
activities affecting the financial interests of the EU through effective deter-
rent measures. The EU’s own resources include revenue from VAT collected 
by the Member State. The CJ considered that there is a direct link between 
the collection of VAT revenue and the availability to the EU budget of the 
corresponding VAT resources.470 Hence the Court held that the tax penalties 
and criminal proceedings to which the taxpayer was subject constituted 
implementation of Articles 2, 250(1) and 273 of the VAT Directive and of 
Article 325 TFEU. Furthermore, the Court added that:

“The fact that the national legislation upon which those tax penalties and cri-
minal proceedings are founded has not been adopted to transpose Directive 
2006/112 cannot call that conclusion into question, since its application is 
designed to penalise an infringement of that directive and is therefore intended 
to implement the obligation imposed on the Member States by the Treaty to 
impose effective penalties for conduct prejudicial to the financial interests of 
the European Union”471

The outcome of the case shows how broad the term ‘implementation’ can 
be and how far the scope of application of the fundamental rights set out in 
the Charter can be stretched despite the express guarantees in Article 6(1) 
TEU and Article 51(2) of the Charter according to which the provisions of 
the Charter are not to extend in any way the competences of the Union as 
defined in the Treaties or establish new powers or task for the Union.

Returning to the question of comparison between the fundamental freedoms 
and the fundamental rights, we can conclude that the condition for their ap-
plication to national measures is different. However, ERT, which laid down 
that the fundamental rights bind the Member States when they restrict free 
movement created a link between the two regimes and their field of applic-
ation. As a result of ERT, the applicability of the fundamental rights in some 
cases depends on the applicability of the fundamental freedoms. Thus, the 
‘cross-border situation’ condition, which pertains to the fundamental free-
doms, can be indirectly relevant for the application of fundamental rights 
as well. Due to this connection, the scope of the fundamental freedoms is 
sometimes stretched by the Court by ignoring or interpreting very leniently 
the ‘cross-border element’ requirement in order to lay the basis for claims 
that are concerned with fundamental rights protection.472 

469. Case C-617/10 Åkerberg, para. 25.
470. Ibid. para. 26.
471. Ibid. para. 28. 
472. For example, Case C-60/00 Carpenter.
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Finally, comparing the two regimes from a dogmatic perspective, the ques-
tion is whether or not the fundamental freedoms have a character similar 
to that of the fundamental rights in the sense that they constitute ‘rights to 
freedom’. ‘Rights to freedom’ can be contrasted with ‘rights to equality’. 
While the former protect against all undue constraints or interferences by 
the sovereign in the exercise of a subjective right, the latter merely gua-
rantee that two situations which are objectively similar are treated equally 
by the sovereign.473 The fundamental rights that we matched up with the 
fundamental freedoms above are set out in Title II of the Charter entitled 
‘Freedoms’ (Articles 7, 15, 16 and 17) which shows that they are in the 
nature of ‘rights to freedom’. The term ´fundamental freedoms´ points to 
the direction that they are of a similar character. Understanding the funda-
mental freedoms along this line would mean that they guarantee the right 
of the individual to economic liberty, i.e. to contract, to exploit his or her 
property, to work, to produce, to sell and buy and to invest anywhere in 
the Union where the economic conditions are the most favourable without 
his or her choices being distorted by public interference.474 The question 
whether the fundamental freedoms are of this nature is basically a question 
relating to the scope of the fundamental freedoms. Do they only prohibit 
obstacles which discriminate between cross-border and comparable domes-
tic situations or do they also preclude impediments to cross-border trade 
which equally burden domestic trade? It is commonplace that the Court 
started to interpret the fundamental freedoms long ago as prohibiting not 
only discriminatory measures but also non-discriminatory restrictions bur-
dening cross-border trade. The starting point was Dassonville475 and Cassis 
de Dijon476 in the area of the free movement of goods followed by similar 
developments with regard to all the other freedoms. On the basis of this 
expansion of the scope of the freedoms it could be concluded with regard 
to the nature of the fundamental freedoms that they constitute ‘rights to 
freedom’ similar to fundamental rights. However, some qualifications to 
this statement need to be made. First, in Keck477 the Court made an essential 
modification to the scope of the free movement of goods excluding from its 
scope indistinctly applicable selling arrangements. This was the Court’s res-
ponse to an “increasing tendency of traders to invoke Article 30 [now Article 
34 TFEU] of the Treaty as a means of challenging any rules whose effect is 

473. Kingreen, supra note 1, pp. 531-532.
474. R. Barents, The Community and the Unity of the Common Market, Some Reflections 
on the Economic Constitution of the Community, 33 German Yearbook of International 
Law 9 (1990), pp. 9-36, at p. 12. 
475. ECJ, 11 July 1974, Case 8-74 Procureur du Roi v Benoît and Gustave Dassonville.
476. ECJ, 20 February 1979, Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung 
für Branntwein.
477. Joined Cases C-267/91 and C-268/91 Keck and Mithouard.
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to limit their commercial freedom even where such rules are not aimed at 
products from other Member States”.478 Thus, the Court’s intention was to 
limit the recourse to this freedom so that its use corresponds to its original 
character as a ‘right to equality’. With the Keck ruling the Court reinstated 
the differences between the free movement of goods and the fundamental 
right to conduct business or trade.479 Nonetheless, criticism has been voiced 
against the Court that even after Keck it often employs the fundamental 
freedoms as fundamental rights by using the all-encompassing Dassonville 
formula and bringing within the scope of the freedoms obstacles to trade 
which has nothing to do with ‘transnational integration’.480 The question 
what sort of obstacles to free movement the fundamental freedoms prohibit 
will be discussed more in detail in Sections 7.4.3. and 8.2.2.  

In summary, the fundamental freedoms and fundamental rights have com-
mon features which are reinforced by the Court that attributes a scope 
and nature to the fundamental freedoms which are similar to those of the 
fundamental rights. Nevertheless, their distinct functions and the fact that 
the fundamental freedoms’ ‘transnational integration’ function excludes 
their application in a purely internal situation and, in some cases, excludes 
non-discriminatory obstacles from their scope are sufficient reasons for tre-
ating them as different types of norms. This is reaffirmed by the Preamble to 
the Charter which keeps the fundamental freedoms apart from fundamental 
rights. The second and third recitals imply – in line with Article 2 TEU – 
that respect for fundamental rights is a common value, whereas the promo-
tion of the fundamental freedoms is an objective of the Union indicated by 
the statement that the Union seeks to “ensure free movement of persons, 
services, goods and capital, and the freedom of establishment”.481           

478. Joined Cases C-267/91 and C-268/91 Keck, para. 14, see Oliver and Roth, supra 
note 438, p. 409.
479. The different nature of the two norms is well explained by Advocate General 
Tesauro: “I consider that the purpose of Article 30 [now Article 34 TFEU] is to ensure 
the free movement of goods in order to establish a single integrated market, eliminating 
therefore those national measures which in any way create an obstacle to or even mere 
difficulties for the movement of goods; its purpose is not to strike down the most widely 
differing measures in order, essentially, to ensure the greatest possible expansion of trade”, 
Opinion of Advocate General Tesauro, 27 October 1993, C-292/92 Ruth Hünermund and 
others v Landesapothekerkammer Baden-Württemberg, para. 28. 
480. Kingreen, supra note 1, p. 533 et seq.
481. Von Bogdandy, supra note 203, p. 1327 FN 98.
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5.3.2.2.  Fundamental freedoms and fundamental principles

The Court in its case law has also referred to one or other of the freedoms as 
‘fundamental principle’,482 as well as ‘one of the fundamental principles of 
the common market’483 or ‘one of the fundamental principles in the scheme 
of the Treaty’.484 This raises the question whether the Treaty provisions on 
the freedom of movement qualify as principles or perhaps general principles 
of EU law.

To start with the Treaties, the TFEU does not treat the four freedoms as prin-
ciples, as it does not include them in Part One which is entitled “Principles”. 
However, it is highly unlikely that the structure of the TFEU reflects a sys-
tematic qualification from which conclusions can be drawn as to the nature 
of the freedoms. 

Semantically, the term ‘principle’ is normally associated with two meanings: 
on the one hand, it is a basis, source or origin of something, and on the other, 
it is something abstract, a departure point or basic idea on which other 
more concrete ideas are built.485  In legal theory, principles are normally 
distinguished from rules. According to Tridimas, a “principle is a general 
proposition of law of some importance from which concrete rules derive”.486 
He emphasises that the two constituent elements of this definition is ‘gene-
ral’ and ‘of some importance’. ‘General’ may refer to a certain level of 
abstraction represented by the norm and its degree of acceptance by those 
who are subjected to it and who apply it. The ‘importance’ element refers to 
the substance of the norm; namely to the fact that it embodies a certain value 

482. ECJ, 9 December 1997, Case C-265/95 Commission v France, para. 27 in relation 
to the free movement of goods; Case C-200/02 Chen, para. 31 in relation to freedom of 
movement and residence of Union citizens.
483. ECJ, 19 March 1991, Case C-205/89 Commission v Greece, para. 9 also in relation 
to goods.
484. Case C-112/00 Schmidberger, para. 78 also in relation to goods. Oliver and Roth 
refer to other terms used by the Court in reference to the freedoms, such as ‘fundamental 
Community provision’ (ECJ, 13 December 1989, C-49/89 Corsica Ferries France v 
Direction générale des douanes françaises,para. 8 in relation to all four freedoms) and 
‘one of the foundations of the Community’ (ECJ, 30 April 1996, Case C-194/94 CIA 
Security International SA v Signalson SA and Securitel SPRL, para. 40; ECJ, 26 September 
2000,Case C-443/98 Unilever Italia SpA v Central Food SpA, para. 40 in relation to goods), 
see Oliver and Roth, supra note 438, p. 407.   
485. J. Bengoetxea, Is Direct Effect a General Principle of European Law?, in: General 
Principles of EC Law in a Process of Development – Reports from a conference in 
Stockholm, 23-24 March 2007, organized by the Swedish Network for European Legal 
Studies (U. Bernitz, J. Nergelius and C. Cardner eds., Kluwer Law International 2008), 
pp. 3-25, at p. 6.
486. Tridimas, supra note 140, p. 1.
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that underlies the system made up of the concrete rules which are derived 
from the principle. The term ‘principle’ also has connotations to ‘reason’ 
or ‘rationality’. A principle from which specific rules are derived gives the 
reason and the underlying rational for those rules.487 According to Dworkin, 
the main difference between rules and principles is that rules are sets of 
standards that point to a concrete decision about legal obligations, rights 
or permissions while principles only point to a certain direction.488 Rules 
apply to a concrete set of facts, their scope of application is specifically 
determined and they give a concrete, all-or-nothing answer to the case at 
hand. The well-observed and circumscribed set of facts can be subsumed 
under the specific scope of the rule mostly by way of literal interpretation.489 
In contrast, principles are legal arguments that guide to a certain outcome 
but do not dictate or necessitate one. They often clash with other principles 
(or rules or policies) and must be weighed and balanced against those.490 
Principles do not have any specific scope of application thus, a general 
consideration about the factual basis is sufficient in order to apply them. 
Systemic or teleological interpretation methods are applied frequently to 
make a link between the general consideration of the facts and the vaguely 
defined scope of a principle.491 Van Gerven sums up the difference between 
rules and principles in the following terms: (i) rules are laid down in a 
written legal source whilst principles not always have a basis in a written 
text; (ii) rules are normally precisely formulated while principles are not 
necessarily set out as a well-defined standards; (iii) principles are flexible 
and they only provide a guideline as to the direction of the solution; and (iv) 
principles can be used to contradict another principle or to support a rule.492

According to Alexy’s theory of principles, principles are optimization requi-
rements, that is, “norms which require that something be realised to the 

487. Ibid. p. 2; Bengoetxea, supra note 485, p. 6.
488. R. Dworkin, Taking rights seriously (Harvard University Press 1977), at pp. 24-26.
489. J. Raitio, The Principle of Legal Certainty as a General Principle of EU Law, in: 
General Principles of EC Law in a Process of Development – Reports from a conference 
in Stockholm, 23-24 March 2007, organized by the Swedish Network for European Legal 
Studies (U. Bernitz, J. Nergelius and C. Cardner eds., Kluwer Law International 2008), 
pp. 47-75, at p. 64. 
490. Dworkin, supra note 488, p. 26-27.
491. Raitio, supra note 489, p. 64-65.
492. W. Van Gerven, Two Twin-Principles of EU Law: Democracy and Accountability, 
Consistency and Convergence, in: General Principles of EC Law in a Process of Development 
– Reports from a conference in Stockholm, 23-24 March 2007, organized by the Swedish 
Network for European Legal Studies (U. Bernitz, J. Nergelius and C. Cardner eds., Kluwer 
Law International 2008), pp. 25-47, at p. 26.
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greatest extent possible given the legal and factual possibilities”.493 This 
entails that principles can be satisfied to varying degrees. In contrast, rules 
are norms which are always either fulfilled or not. The most important con-
sequence of the distinction between rules and principles appears when we 
try to resolve collisions between these two types of norms. Alexy calls the 
collision in the case of rules ‘conflict of rules’ while in the case of prin-
ciples he uses the term ‘competing principles’.494 A conflict between two 
rules can only be resolved by either reading an exception to the rule or by 
declaring one of the rules invalid. If the application of two rules would lead 
to mutually incompatible results and an appropriate exception cannot be 
made to the rule, one of the rules must be invalid. In contrast, in the case 
of competing principles the way of resolving the collision is weighing and 
balancing. If under the concrete circumstances of a case one principle is 
outweighed by another, this does not mean that the outweighed principle is 
invalid or that it has to accommodate an exception. The question of which 
principle outweighs the other depends on the facts of the case. No relation 
of absolute precedence exists between two principles. The precedence of 
one principle over the other is relative and conditional on the circumstances 
of the case. The difference between rules and principles in Alexy’s words is 
that “conflicts of rules are played out at the level of validity; […] competiti-
ons between principles are played out in the dimension of weight instead”.495

Another central element of Alexy’s theory is the role of the principle of pro-
portionality. As he explains, the definition that he gives to ‘principles’ and 
his argument about competing principles implies the principle of proporti-
onality: “... there is a connection between the theory of principles and the 
principle of proportionality. This connection is as close as it could possibly 
be. The nature of principles implies the principle of proportionality and vice 
versa. That the nature of principles implies the principle of proportionality 
means that the principle of proportionality with its three sub-principles of 
suitability, necessity (use of the least intrusive means), and proportionality 
in its narrow sense (that is, the balancing requirement) logically follows 
from the nature of principles; it can be deduced from them”.496   

On the basis of the above definitions and distinctions, the question can be 
asked whether the four freedoms can, indeed, be called fundamental ‘prin-
ciples’. The four freedoms are the pillars of the internal market, while the 

493. R. Alexy, A Theory of Constitutional Rights (translated by Julian Rivers, Oxford 
University Press 2002), p. 47.
494. Ibid. pp. 48- 54.
495. Ibid. p. 50.
496. Ibid. p. 68.
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internal market itself has been the central aim and policy of the European 
Union – and its predecessor, the European Community – since its inception. 
In this sense, the freedoms certainly have a greater weight and a higher 
importance than most of the other norms of primary or secondary EU law. 
In addition, with respect to their language, they are general, that is, they 
are not detailed, specific rules but abstract, generally-formulated normative 
standards. They also qualify as basic standards from which concrete rules 
are derived if we take into account all the secondary legislation which is 
based on either the specific legal basis provisions under the Chapters setting 
out the freedoms or the general legal basis provisions of Article 114 and 115 
TFEU. The purpose of secondary law which is based on the latter provisions 
is harmonization of national rules in the interest of the internal market and 
consequently, the facilitation of the four freedoms. In this sense, they also 
constitute the reason and underlying justification for this body of secondary 
law. Thus, in the light of Tridimas definition of ‘principle’, the fundamental 
freedoms may very well qualify as such. However, they do not exactly fit 
Dworkin’s definition. First of all, Dworkin’s definition seems to be designed 
for behavioural norms, that is, rules and principles which are to be applied 
directly to the actions of the subjects who are subordinated to the norms and 
who derive rights and obligations therefrom. The fundamental freedoms 
embody prohibitions which are predominantly addressed to the Member 
State (and, as we will argue below, the Union institutions) but it is the nati-
onals of the Member States, i.e. Union citizens and businesses, who derive 
rights from them. The freedoms constitute standards in the light of which 
other legal norms – namely, the laws of the Member States which have to 
comply with the requirements of the freedoms – are reviewed. Therefore, 
Dworkin’s definition of ‘principle’ is rather difficult to be applied to the 
fundamental freedoms. Even if we try to adapt that definition to the special 
nature of the fundamental freedoms, they do not unambiguously qualify as 
principles. In the way the Court applies them, they certainly do more than 
pointing to a direction as regards the question whether or not a provision 
of national law is compatible with their prerogatives. They have specific 
scopes of application and they dictate specific and concrete consequences 
as regards the status of the national norms falling within their scope. The 
fact that long ago, the Court declared the four freedoms (as well as the free-
dom of movement and residence of Union citizens) as having direct effect 
indicates better than anything that in the eyes of the Court, they are ‘clear, 
precise and unconditional’ rule-like norms rather than just principles which 
guide its decisions. 

On the other hand, setting out from Alexy’s definition, the fundamental free-
doms undoubtedly show certain characteristics of principles. The analysis 
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of the compatibility of national laws with the fundamental freedoms invol-
ves a crucial element of weighing and balancing of the freedoms against a 
legitimate public interest purported to be protected by the national measure 
at issue. This weighing and balancing is part of the justification stage of the 
analysis, specifically, the proportionality test. As we emphasized above, 
in Alexy’s theory there is an inextricable connection between ‘principles’ 
and the proportionality test. If a national measure restricts the fundamental 
freedoms on the ground of protecting a public interest and it does so in a 
proportionate manner, the restriction will be found justified. In this case the 
interest protected by the national measure takes precedence over the free-
dom at issue, in other words, it outweighs the freedom. The perception of 
the fundamental freedoms as principles seems to be consistent with the fact 
that the realization of certain public interest may prevail over the realization 
of the freedom under certain circumstances and with the key role that the 
proportionality analysis plays in deciding whether such should be the case. 

A very illustrative example of the principle-like application of the funda-
mental freedoms is the Schmidberger497 case analysed in Section 3.3.3. 
where the Court measured the free movement of goods against the funda-
mental rights of freedom of expression and assembly and gave precedence 
to the latter. The speciality of this case is that here, the Court specifically 
referred to the free movement of goods as ‘principle’,498 meaning that it 
considered the fundamental freedom at issue being of the same nature as 
fundamental rights. 

If we compare the analysis in Schmidberger with a case where the Court 
tests a national measure in the light of the fundamental freedoms, we see 
certain differences. In the latter case, the Court admits a restriction on the 
fundamental freedoms if the national measure pursues one of the public 
interest objectives set out in the Treaty (Articles 36, 45(3), 52, 62, 65 TFEU) 
or recognized by the Court’s case law as imperative (or overriding or man-
datory) requirement in the public interest. The analysis aims at weighing 
two interests against each other; one is the interest of the internal market 
that is expressed by the requirement of free movement and the other is an 
important public interest, such public health, public security, environmen-
tal protection etc. In Schmidberger, the Court – since it had defined the 
free movement of goods as a “fundamental principle in the scheme of the 
Treaty” – faced a situation of competition of two principles, i.e. the free 
movement of goods as a fundamental freedom, on the one hand, and the 

497. Case C-112/00 Schmidberger.
498. Ibid. paras. 51, 54, 70, 78.
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freedom of expression and assembly as fundamental rights, on the other. 
In our view, the Court’s approach was different from the one that it applies 
when it tests the compatibility of national measures with the free movement 
of goods on the basis of Article 36 TFEU or the imperative requirements 
case law. In Schmidberger, the Court emphasised that neither the principle 
of free movement of goods nor the freedom of expression and assembly are 
absolute and under certain conditions they both admit restrictions. It then 
defined the core issue of the case in the following way:

“The case thus raises the question of the need to reconcile the requirements of 
the protection of fundamental rights in the Community with those arising from 
a fundamental freedom enshrined in the Treaty and, more particularly, the ques-
tion of the respective scope of freedom of expression and freedom of assembly, 
guaranteed by Articles 10 and 11 of the ECHR, and of the free movement of 
goods, where the former are relied upon as justification for a restriction of the 
latter.”499 

The words ‘reconcile’ and ‘scope’ suggest that the issue is, indeed, the 
extent to which we allow one of the principles to have effect at the cost of 
the other under the concrete circumstances of the case. Thus here, both the 
fundamental freedom and the fundamental rights behave as ‘optimization 
requirements’. This approach shows more flexibility in the weighing and 
balancing than the compatibility analysis of a national measure under the 
fundamental freedoms. In addition, the result of balancing is more open-
ended when two principles are competing, as in Schmidberger, than when 
public interest reasons protected by a national measure are weighed against 
the interest represented by the fundamental freedoms. In our opinion, 
Schmidberger was a unique case where the Court expressly recognized the 
free movement of goods as having the same status as fundamental rights, 
that is, both being ‘principles’. In contrast, when the Court applies the fun-
damental freedoms as a standard to measure the compatibility of national 
laws, it applies the freedoms as ‘rules’ rather than ‘principles’. When it 
allows the free movement to be restricted on the ground of legitimate public 
interest it defines an exception to the main rule rather than decides a com-
petition between two principles. Hence, in our view, the Court applies the 
fundamental freedoms as ‘rule-like’ norms in relation to national measures. 
In such a case the Court decides the conflict, in effect, on the basis of the 
supremacy of the EU fundamental freedom over the national provision, 

499. Ibid. para. 77.
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thus on the basis of a hierarchy, which implies that both norms are ‘rules’ 
because between two ‘principles’ or a ‘rule’ and a ‘principle’ there is no 
hierarchy.500 

Irrespective of the above, it appears safe to assume that the Court’s labelling 
of the four freedoms as ‘fundamental principles’ is mostly rhetoric, which 
is intended to emphasise the fundamental importance and basic charac-
ter of these rules within the Union’s legal system rather than to properly 
qualify them according to concepts of legal theory. Thus, this terminology 
suggests that the four freedoms, as fundamental principles, belong to those 
provisions of the founding Treaties which are of a higher rank compared 
to other provisions, which would mean – according to Tridimas – that they 
can play a role in interpreting those other non-fundamental provisions (see 
Section 3.3.3.). 

5.3.3.  Do the fundamental freedoms bind the Union 
legislature?

The significance of the above discussion on the nature of the fundamental 
freedoms to our topic is with respect to the question whether the Court 
applies the fundamental freedoms as rules or as principles when it tests the 
compatibility of Union acts with the latter. 

Before examining this, it is necessary to raise a prior question. Specifically, 
do the four freedoms at all, whether in the nature of rules or in the nature of 
principles, bind the Union legislature?

Although in the previous Sections we have drawn the conclusion that secon-
dary EU law is generally subject to a constitutional-type review of legality 
in the light of primary law, including the founding Treaties and the general 
principles of EU law, asking the question whether secondary law has to 
actually comply with the specific Treaty provisions on free movement is 
still not redundant. On the one hand, some of the provisions of the foun-
ding Treaties lay down obligations only for the Member States and not 

500. Differently, Douma whose main thesis is that free movement under the Treaty 
should be considered a ‘principle’ within the meaning of Alexy’s theory of principles. 
He proposes that, in a conflict between the freedoms and a national measure, both free 
movement and the sovereignty of the Member States should be regarded as principles 
the scope and extent of which can only be determined in relation to each other through 
an optimization process. On this basis, he devises a theoretical optimization model for 
direct tax cases (Douma, supra note 387, Chapters 5,6, 7).     
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for the Union.501 For example, as we will see later, the Court interprets the 
State aid rules of the TFEU in such way that they are only addressed to the 
Member States (see Section 8.3.2.). Furthermore, looking at the structure 
of the TFEU, the provisions on the internal market and free movement are 
set out under Title I, II and IV within Part Three of the TFEU at the same 
level as the other common policies and internal actions of the Union. This 
structure does not suggest unequivocally that the internal market rules are 
to govern the actions of the Union in the field of those other policies and 
actions. In academic doctrine too, we encounter views according to which 
the fundamental freedoms settle only the position of the Member States and 
individuals vis-à-vis each other but not that of the Union legislature. This 
view follows from the perception of the fundamental freedoms as funda-
mental rights of an economic nature which protect the individuals’ sphere 
from the Member States’ interference but not that of the Union institutions.502 
In the light of the above, the question whether the fundamental freedoms 
bind the Union legislature is a legitimate one both from the point of view of 
positive law and legal doctrine.

Starting with positive law, the text of the TFEU is not very instructive with 
regard to the question of who is bound by the free movement provisions. 
The provisions are drafted in a general manner not specifying to whom 
they are addressed. Articles 30, 34 and 35 TFEU merely state that customs 
duties and quantitative restrictions on imports and exports and measures 
having equivalent effect to the former “shall be prohibited between Member 
States”. Article 45 provides that “freedom of movement for workers shall 
be secured within the Community”. Articles 49, 56 and 63 are also drafted 
in a general way, saying that restrictions on the freedom of establishment, 
on the freedom to provide services and on the movement of capital between 
Member States “shall be prohibited”. 

As far as the academia is concerned, the majority of commentators agree 
that the freedoms, which constitute the foundation stones of the internal 
market, can be infringed neither by acts enacted by the Member States 
nor by those adopted by the Union institutions.503 Along this line, Snell 
argues that while the provisions of the TFEU laying down the fundamental 

501. Sørensen, supra note 214, p. 146.
502. Barents, supra note 474, p. 12.
503. Following the classification of Scheffer, normally three main schools of thought 
are distinguished i) the Union legislature is bound by the free movement rules in the 
same way as the Member States; ii) the Union  legislature is not bound by those rules; 
and iii)  the Union legislature is bound, but not to the same extent. According to Scheffer, 
Barents is the main advocate of the view that the Union is not bound by the freedoms, 
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freedoms are not clear in this respect, other provisions of the founding 
Treaties support the view that the Union legislature is also bound to respect 
the fundamental freedoms.504 

Specifically, Article 3 TEU stipulates that “[t]he Union shall establish an 
internal market”. Part Three of the TFEU entitled “Union Policies and 
Internal Actions” contains a separate Title on the internal market (Title I) 
within which Article 26 provides that:

“The Union shall adopt measures with the aim of establishing or ensuring the 
functioning of the internal market, in accordance with the relevant provisions 
of the Treaties.

The internal market shall comprise an area without internal frontiers in which 
the free movement of goods, persons, services and capital is ensured in accord-
ance with the provisions of the Treaties.”

The Court defined this concept in Gaston Schul in the following terms:

“[...] The concept of a common market as defined by the Court in a consistent 
line of decisions involves the elimination of all obstacles to intra-Community 
trade in order to merge the national markets into a single market bringing 
about conditions as close as possible to those of a genuine internal market 
[...]”505 

differently Mortelmans. See Mortelmans, supra note 434, p. 1312 who refers to Scheffer, 
Die Marktfreiheiten des EG-Vertrages als Ermessensgrenze des Gemeinschaftsgesetzgebers 
(Frankfurt am Main 1996). 
504. Snell, supra note 428, p. 160.
505. ECJ, 5 May 1982, Case 15/81 Gaston Schul Douane Expediteur BV v Inspecteur 
der Invoerrechten en Accijnzen, Roosendaal, para. 33. The Court used the term ‘common 
market‘, which was the original term used in the EEC Treaty. The Single European Act 
introduced the term ‘internal market’ into the EEC Treaty. The newly introduced legal basis 
provision which allowed qualified majority voting in the Council (Article 100a EC, later 
Article 95 EC, now Article 114 TFEU) referred to ‘internal market’ while the other general 
legal basis provision which maintained unanimity voting (Article 100 EC, later Article 94 
EC, now Article 115 TFEU) referred to ‘common market’. In addition, a third expression, 
‘single market’, has also been in use. In academic writing there have been different views 
regarding the question whether the terms ‘common market’, ‘internal market’ and ‘single 
market’ were synonymous or they carried different meanings. It was suggested that the 
‘common market’ may encompass policies, such as competition policy, commercial policy, 
non-discrimination policy etc., which the ‘internal market’ may not cover. See on this, 
K. Mortelmans, The common market, the internal market, and the single market: what’s 
in a market?, 35 CMLRev 1 (1998), pp. 101-136; L.W. Gormley, Competition and Free 
Movement: Is the Internal Market the Same as a Common Market?, 13 European Business 
Law Review 6 (2002), pp. 517-522. The Court, however, had always been using these 
terms as synonyms as showed by the above citation from Gaston Schul, see also Gormley, 
at p. 519 and E.C.C.M. Kemmeren, Sources of EU Law for European Tax Integration: 
Well-Known and Alternative Legal Instruments, in: Traditional and Alternative Routes 
to European Tax Integration (D. Weber ed., IBFD 2010), pp. 29-50, at p. 30 FN 3. The 
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If, in terms of Article 26 TFEU, Union measures are aimed at the establis-
hment or the facilitation of the functioning of the internal market and the 
main characteristic of such internal market is the free movement of goods, 
persons, services and capital, it is evident that Union measures may not 
obstruct or hinder these movements.

The position of Article 26 within the scheme of the TFEU shows that the 
internal market is one of the policies of the Union. As regards the EC Treaty, 
the provisions on the internal/common market were included in Articles 2, 
3 and 14 thereof. Article 2 provided that the objectives of the Community 
were to be achieved through the means of, inter alia, the establishment of 
a common market. Article 3 provided that the activities of the Community 
included an internal market. However, as the case law shows, the internal 
market was – and still is – not only a means, or activity or policy but also 
an aim or objective of the Union in itself.506 In Gaston Schul the Court 
observed:

“[...] Such an interpretation accords with the need to take account of the ob-
jectives of the Treaty which are laid down in Articles 2 and 3 among which 
appears, in the first place, the establishment of a common market [...]”507 (emp-
hasis added)

And in further cases:

“Again, it is to be borne in mind that in 1986 the Single European Act added 
to the EEC Treaty Article 8a (then Article 7a of the EC Treaty, and now, after 
amendment, Article 14 EC), which set as an aim the establishment of an inter-
nal market before 31 December 1992.”508 (emphasis added)

On the basis of the above, Kemmeren concludes that the “establishment of 
an internal market was, is and will be one of the most important aims of 
the European Community and the European Union, since this aim is one of 
the fundamentals of European law”.509 If it is so, it is evident that the Union 
cannot go against one of its principal aims by enacting measures which 
would be in breach of the fundamental freedoms that form the foundations 
of the internal market.  

discussion has lost its relevance under the TFEU as the Lisbon Treaty replaced the term 
‘common market’ with that of ‘internal market’ everywhere in the TFEU, see Article 2 
g) Lisbon Treaty.  
506. Kemmeren, supra note 505, pp. 31-32.
507. Case 15/81 Gaston Schul, para. 33.
508. ECJ, 9 September 2004, Case C-72/03 Carbonati Apuani Srl v Comune di Carrara, 
para. 23.
509. Kemmeren, supra note 505, p. 32.
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In addition to Article 3 TEU and Article 26 TFEU, Snell also refers to 
Articles 114 and 115 TFEU when he argues that the Union legislature cannot 
escape the obligation to respect the fundamental freedoms.510 As pointed out 
in Section 5.2., these general legal basis provisions presuppose that Union 
legislation based on them promote the internal market, which excludes the 
possibility for such legislation to infringe upon the fundamental freedoms. 
Indeed, Article 114 specifically refers to Article 26, the provision which 
defines the internal market with reference to the fundamental freedoms.

Having concluded that the obligation to respect the internal market and its 
foundations, the fundamental freedoms, does, in general terms, apply to the 
Union, the question remains whether the freedoms bind the Union legis-
lature as hard and fast ‘rules’ or rather as ‘principles’ which only require 
optimization. With regard to Member State measures, we concluded that 
the fundamental freedoms basically behave as ‘rules’ in the way the Court 
applies them. The question in the case of Union measures arose in some-
what different terms. In particular, the question that the Court faced in its 
early case law was whether when it tests the compatibility of secondary 
Union law with the fundamental freedoms it should apply the concrete legal 
provisions of the four freedoms set out in the TFEU or merely the principles 
of free movement. This question presupposes that there are two separate 
norms regarding free movement: on the one hand, the rules laid down in 
the TFEU, and on the other, principles, which embody the requirements of 
free movement as general principles of EU law.   

The early case law shows that the Court followed this view; that is, it applied 
the rules of the TFEU to Member States’ measures whereas the principle of 
free movement to Union measures. For example, in Rewe Zentral it did not 
test the Union directive whose validity was at issue against the provisions 
of the TFEU on the free movement of goods (Article 34-36). Instead, it 
measured the directive against the ‘principle of freedom of trade within the 
Community’. The Court specifically observed that the TFEU provisions 
setting out the prohibition of quantitative restrictions were addressed to the 
Member States: 

“although it is true, ..., that articles 30 to 36 [now Articles 34 to 36 TFEU] 
of the Treaty apply primarily to unilateral measures adopted by the Member 

510. Snell, supra note 428, p. 160.
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States, the Community institutions themselves must also have due regard to 
freedom of trade within the Community, which is a fundamental principle of 
the common market.”511

When finding that the directive did not infringe the principle of freedom 
of trade, the Court relied on the aim of the directive, which was the pro-
tection of agricultural products against harmful organisms. Although the 
public interest exceptions under Article 36 TFEU do include the protection 
of health of plants, the Court did not refer to this provision in order to justify 
any potential restriction on the freedom of trade entailed by the directive. 
This confirms that the Court was of the opinion that the provisions of the 
Treaty on the prohibition of quantitative restrictions did not apply to a Union 
measure.  

In ADBHU the Court scrutinized a directive in the light of the free move-
ment of goods, characterising the latter as a general principle of Union law 
similar to that of freedom of competition. In particular, the Court stated that: 

“the principles of free movement of goods and freedom of competition, to-
gether with freedom of trade as a fundamental right, are general principles of 
Community law of which the Court ensures observance.”512 

The consequence of applying the principle of freedom of movement to the 
acts of the Union legislature instead of the concrete norms laid down in 
the Treaty is that it enables the Court to use them as wholly principle-like 
norms; that is, as guiding standards which point to a certain direction or 
optimization requirements which allow the balancing of various different 
interests – and not only those expressed in the Treaty-based justifications 
or in the mandatory requirements – against the interest of ensuring free 
movement. Most importantly, however, by applying the principle of free 
movement to Union acts while the free movement provisions of the Treaty 
to national measures the Court purports to justify the use of different tests 
for each of the two measures.513 If Union acts are subjected to the exact 
same Treaty provisions as national measures, it is more difficult to explain 
the application of different tests for the two. In fact, as we will see later, 

511. ECJ, 29 February 1984, Case 37/83 Rewe Zentral AG v Direktor der 
Landwirtschaftskammer Rheinla, para. 18.
512. ECJ, 7 February 1985, Case 240/83 Procureur de la République v Association de 
défense des brûleurs d’huiles usages (ADBHU), para. 9. 
513. J. Currall, Some Aspects of the Relation between Articles 30-36 and Article 100 of 
the EEC Treaty, with a Closer Look at Optional Harmonisation, 5 Yearbook of European 
Law (1985), pp. 169-205, at p. 193 et seq. 
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the Court both in Rewe Zentral and ADBHU maintained the validity of the 
Union measures at issue by using a different test than the one it normally 
applies to national measures.  

Some authors in academia are also of the opinion that the freedoms as laid 
down in the Treaty in the form of legal provisions do not apply to the Union 
institutions. This view was first advanced by Matthies.514 In particular, based 
on Rewe Zentral, he concluded that the Treaty-based exceptions to the free 
movement of goods included in Article 36 are specifically designed to settle 
conflicts between national and Union interests. Thus, this Treaty provision 
is not apt to decide conflicts between two Union interests; in particular, 
where the interest of the internal market protected by one of the freedoms 
clashes with another interest, e.g. public health protected by a secondary 
Union act. Therefore, he advocates that when the Union legislature occupies 
a certain field it ousts Article 36 TFEU. This is due to the fact that it may 
have to balance the requirements of the internal market and public health 
in another manner as that dictated by Article 36. According to Matthies, the 
dilemma that such balancing involves is not that of on what grounds should 
derogations be allowed from the free movement – that being the main ques-
tion which underlies Article 36, as well as the mandatory requirements – but 
rather the administrative law question of what forms of legislative soluti-
ons are permissible and what are not. Therefore, such balancing cannot be 
carried out on the basis of Article 36. Consequently, in Matthies’ theory 
the rational of not applying the free movement provisions of the Treaty 
to Union acts is to allow more flexibility for the Union legislature in the 
balancing between conflicting interests. Hence, it is about allowing the fun-
damental freedoms to be applied as genuine principles in terms of Alexy’s 
definition. Similarly, Mortelmans suggests that it is not the free movement 
provisions but the principle of free movement which should bind the Union 
legislature.515 In fact, Mortelmans’ core proposal, i.e. a concordance rule to 
be inserted in the founding Treaties for the purpose of giving parameters 
to the Court as regards how to review Union acts on their compatibility 
with the fundamental freedoms, is based on a constitutional interpretative 
tool applied by the German Constitutional Court for the solution of con-
flicts between fundamental rights. As such, the concordance rule embodies 
the essence of resolving competition of principles. This means that none 
of the principles that simultaneously govern a certain situation enjoys a 

514. The description of Matthies’s views here is based on the account given by Currall and 
Mortelmans, see Currall, supra note 513, p. 194 and Mortelmans, supra note 434, p. 1338 
who refer to Matthies, Die Verfassung des Gemeinsamen Marktes, in: Gedächtnisschrift 
für Chr. Sasse, Band I (Baden-Baden 1981).
515. Mortelmans, supra note 434, p. 1336 et seq.
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predetermined precedence over the other; rather the prevalence of one or 
the other depends on the concrete circumstances of the case. Mortelmans 
suggests that the legality of Union acts which protect a legitimate interest 
acknowledged in the Treaties and which conflicts with the interest repre-
sented by the fundamental freedoms should be judged by the help of such 
concordance rule. We will discuss the details of this proposition in Section 
7.4.4.2. (iv).  

In contrast to these academic views, it appears that the Court no longer 
makes a difference between Union measures and Member State measures 
with regard to the question whether it is the principle of free movement or 
the free movement provisions of the Treaty which serve as a standard for 
compatibility review. In essence, the Court applies the Treaty’s free move-
ment provisions both to Member State measures and to Union measures, 
which entails that those free movement provisions behave as rules not only 
vis-à-vis national measures but also towards Union acts. We will return to 
this issue in more detail in Section 7.4.2. 

5.4.  Overview

In this Chapter, we examined various aspects of the relationships between 
primary and secondary Union law discussing three scenarios: the general 
principles of EU law and secondary law, the legal basis provisions of the 
Treaty and secondary law, the free movement provisions of the Treaty and 
secondary law. Pursuant to the hierarchy of norms of EU law, in all these 
scenarios secondary law must comply with higher ranking norms of primary 
law. Beyond this basic tenet, the relationships of these various norms of EU 
law are rather varied and multifaceted. 

On the basis of the analysis above, we can observe some general tendencies 
as to how the Court approaches the interaction of these various norms of 
Union law. First, it is apparent that the intensity of the scrutiny of secondary 
law differs when the Court reviews secondary law on substantive grounds, 
on the one hand, and procedural grounds, on the other. The Court is much 
more willing to engage in the review of secondary law on procedural 
grounds than on substantive grounds. This is proven simply by the volume 
of the case law concerning the two types of review. Cases dealing with 
challenges to the legal basis of Union legislation considerably outweigh the 
cases where secondary law has been challenged on its compatibility with the 
general principles of EU law, fundamental rights or the Treaty freedoms. If 
we also take into account the number of successful challenges in the latter 



162

Chapter 5 -  Relationships between general principles of EU law, Treaty 
provisions and secondary law

cases, the suspicion that the Court refrains from exercising effective sub-
stantive scrutiny over Union legislation inevitably arises. Second, the scru-
tiny of general (legislative) acts and individual (administrative) acts of the 
Union institutions seem to differ, as administrative acts are more frequently 
annulled by the Court on the ground of infringing substantive standards than 
legislative acts. However, more recently, the Court seems to have intensified 
the substantive review of legislative Union acts (Joined Cases C-92/09 and 
C-93/09 Schecke, Case C-236/09 Test Achats). This may have to do with 
the Charter’s gaining binding force with the Lisbon Treaty, which not only 
increased the visibility of human rights under EU law but may have also 
reinforced the Court in its role as a constitutional court entrusted to ensure 
respect for human rights by Union legislation. Despite this recent trend, the 
Court’s track record as a constitutional court supposed to counterbalance 
the Union’s political institutions can certainly be improved. For example, 
when scrutinizing secondary legislation, the Court still seems to be hesitant 
to effectively enforce primary law norms of an economic nature. As a result, 
currently the discretion of the Union legislature seems to be more limited 
by classic fundamental rights (i.e. political, civil or due process rights) and 
general principles than fundamental rights of an economic nature or, for 
that matter, the Treaty freedoms. Furthermore, even if the Court has become 
more active in enforcing substantive standards vis-à-vis secondary law, it 
still seeks to avoid, as far as possible, the need for declaring non-conforming 
secondary law invalid. Instead of invalidation, it applies various techniques 
– predominantly consistent interpretation of secondary law with primary 
law (Joined Cases C-402/07 and C-432/07 Sturgeon) – to ensure the pre-
valence of the higher ranking primary law norm while, at the same time, 
maintaining the validity of secondary law. Admittedly, with this technique 
the Court can successfully avoid the impression of interfering with the insti-
tutional balance within the Union, however, the excessive use of it may lead 
to unpredictability in the application of positive law.

The general principles of EU law are primary law norms of a constitutional 
status in the Union’s legal order, which entails that secondary Union law 
must comply with them failing which such secondary law can be decla-
red invalid. In fact, the main function of the general principles of EU law, 
besides being interpretative and gap filling tools, is to serve as substantive 
standards for a constitutional-type review of secondary law. Apart from 
the direct review of secondary law in the light of the general principles, 
including fundamental rights, we discussed other aspects of the relationship 
between these norms. As regards the relationship of national law – secon-
dary Union law – general principles of EU law, we have seen that in cases 
where an act of secondary law brings about minimum harmonization the 
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implementation by a Member State of more rigorous standards than those 
laid down in secondary law is considered by the Court as not falling within 
the scope of Union law. As the condition for applying the general principles 
of EU law to Member State measures is not met, the stricter standards under 
national law cannot be tested against those general principles. Furthermore, 
we described some techniques through which the Court sidesteps the inva-
lidation of Union legislation which is suspect of contravening the general 
principles of EU law. Besides consistent interpretation, the Court employed 
a highly innovative approach in its VAT case law whereby it relegated the 
principle of fiscal neutrality to the rank of secondary law. As a consequence, 
the provisions of the VAT Directive may deviate from such principle without 
infringing a higher ranking norm thus, retrospectively justifying the Court’s 
prior statements according to which the deliberate choice of the Union legis-
lature may prevail over the requirements which would flow from the prin-
ciple of fiscal neutrality. This case law may have implications which go far 
beyond the fact that the principle of fiscal neutrality became a mere guiding 
tool in relation to the common system of VAT instead of a higher ranking 
standard with which the provisions of the VAT Directive must comply. 
Specifically, the Court seems to have created a new legal category, that is, 
fundamental principles having the status of secondary law, the exact status, 
nature and effects of which will all need to be clarified by future case law.

We dealt with the principle of proportionality in more detail than with other 
general principles. We pointed out that this principle has multiple functions 
with regard to the review of legality of secondary Union law. When secon-
dary Union law is tested directly against the principle of proportionality 
as an autonomous ground for review, the principle protects the individual 
from undue interferences from the public authority exercised by the Union 
institutions. In other cases, it is intended to protect the Member States from 
encroachments upon their competences by the Union. The principle of pro-
portionality may also play a role as a non-independent standard when other 
norms of primary law granting individual rights – such as other general prin-
ciples of EU law, fundamental rights or the Treaty’s fundamental freedoms 
– are claimed to be infringed by a Union measure and proportionality arises 
as part of the question whether such infringement can be justified. Member 
State measures may also be subject to scrutiny in the light of the principle of 
proportionality both as a self-standing general principle of EU law and as a 
standard which helps balance and weight two conflicting rights or interests. 
Comparing the standard of proportionality review applied by the Court to 
Member State measures, on the one hand, and Union measures, on the other, 
we concluded that the Court scrutinizes the proportionality of Union measu-
res much more leniently than Member State measures. Basically, instead of 
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examining in detail the suitability and necessity (and potentially the stricto 
sensu proportionality) of the measure in relation to the objective it pursues 
– as it does in the case of Member State measures – the Court applies the 
‘manifestly inappropriate’ test to Union measures. According to this test, 
the broad discretion that the Union legislature enjoys in areas which entail 
political, economic or social choices of a complex nature cannot be overrid-
den by the Court unless the Union legislature committed a manifest error of 
assessment in making those choices. On the basis of the case law, it appears 
that any and all policy area can be considered as ‘involving political, eco-
nomic or social choices of a complex nature’. We hinted at the possibility 
that the difference in the proportionality standard as applied to Member 
State measures and Union measures may be due to the different functions 
that the principle of proportionality fulfils in the situations that we examined 
in Section 5.1.3.2. above. Namely, the principle of proportionality fulfils a 
public law function when Union measures are tested against it as a self-stan-
ding standard whereas it primarily performs a market integration function 
when Member State measures which prima facie infringe the Treaty’s free 
movement provisions are tested against it as part of the analysis of their 
justifiability. In this Chapter, we did not investigate the case where Union 
acts are measured for their compatibility with the fundamental freedoms 
and the examination of proportionality forms part of such scrutiny. In such 
case, the principle performs a balancing and weighing exercise between two 
Union interests, i.e. the internal market and a public interest pursued by the 
Union act, for example, consumer protection, environmental protection or 
public health protection. This scenario resembles to the review of national 
measures in the light of the fundamental freedoms having regard to the 
fact that the principle of proportionality plays the same function in both 
cases, i.e. market integration. This would suggest that the proportionality 
of Member State measures and Union measures should be measured by the 
same standard in these cases. We did not, however, analyse the case law as 
regards this issue in this Chapter. Hence, we have left open the question 
whether or not the standard of proportionality applied by the Court when 
assessing the conformity of Union measures with the fundamental freedoms 
is the same as the one applied to national measures in a similar review. This 
question will be answered in Chapter 7. 

Finally, we have observed that the Court in recent cases on the review of 
Union measures in the light of fundamental rights has considerably enhan-
ced the level of proportionality analysis. Thus, the ‘manifestly inappropri-
ate’ test seems to have been left behind at least, as far as the fundamental 
rights scrutiny of Union legislation is concerned.
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The legal basis provisions set out in the TFEU constitute norms of primary 
law from which the various acts of secondary law derive their existence. 
The control by the Court of the legal basis of secondary Union law plays 
a crucial role in maintaining the system of horizontal and vertical distribu-
tion of powers within the Union. By verifying that secondary legislation is 
adopted on the correct legal basis prescribing a certain legislative procedure 
the Court ensures the maintenance of institutional balance. On the other 
hand, by clarifying the conditions under which the Union legislature can 
use Article 114 and 115 TFEU as a legal basis for harmonization in order 
to promote the internal market, the Court guarantees that the Union does 
not unduly expand its competences to the detriment of the Member States. 
The latter case law shows that the review of the legal basis of secondary law 
is interrelated with the question of compatibility of secondary law with the 
fundamental freedoms.

In this Chapter we only gave an introduction to the free movement provisi-
ons of the Treaty or – as they are called in legal doctrine – the fundamen-
tal freedoms by discussing their nature, status and distinguishing features 
from other primary law norms while leaving the in-depth analysis of their 
relationship with secondary law to subsequent Chapters. The fundamental 
freedoms are the cornerstones of the internal market forming the basis of the 
Union’s economic constitution. Due to their direct effect they are the source 
of individual rights. Insofar as they grant individual rights they resemble 
to fundamental rights. In fact, some of the (economic) fundamental rights 
overlap considerably as to their content with the fundamental freedoms. In 
spite of this, there are a few important differences between these two types 
of norms. First, their respective functions: the fundamental freedoms have 
an integrationist function in that they had played a pivotal role in the esta-
blishment and functioning of the internal market whereas the fundamental 
rights have a legitimizing role in relation to the public authority exerci-
sed by the Union institutions. Second, their scope of application vis-à-vis 
Member State measures: the fundamental freedoms apply only to cross-bor-
der (intra-EU) situations whereas the fundamental rights may also apply to 
purely domestic situations as long as the Member State action under review 
falls within the scope of Union law. Third, the type of right they guarantee: 
the fundamental freedoms guarantee – basically and initially – equal treat-
ment of cross-border and domestic situations and – potentially and ancillary 
(depending on the freedom at issue, the type of measure under scrutiny and 
the policy field) – a general freedom of action to economic agents whereas 
the economic fundamental rights entail – by their nature – a general free-
dom of action for individuals. In other words, the fundamental freedoms 
protect individuals engaged in intra-Union trade or business, primarily, from 
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discrimination and, potentially, from non-discriminatory restrictions whilst 
the (economic) fundamental rights protect individuals from disproportionate 
regulatory interferences (into their economic sphere) by the sovereign. 

As regards the nature of the fundamental freedoms, we concluded that they 
have the characteristics of ‘rules’ rather than ‘principles’, at least, when 
they are applied as a standard of review for measuring the compatibility 
of Member State measures. Then we raised the question whether there are 
two different norms of free movement – the Treaty provisions on free move-
ment, which apply like ‘rules’ to national measures, on the one hand, and 
the general principle of free movement, which applies as a ‘principle’ to 
Union measures, on the other. Although the Court’s early case law suggests 
that the fundamental freedoms have such dual nature and the view also 
found support in academic quarters, on the basis of more recent case law, 
we concluded that the free movement provisions of the Treaty apply as 
‘rules’ not only to national measures but also to Union acts. However, the 
fundamental freedoms can behave as ‘principles’, specifically, when they 
collide with fundamental rights. 
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Various procedures for the review of legality of  
secondary law

6.1.  Procedures

6.1.1.  Introduction

The legality of secondary Union law can be reviewed in various procedures 
available in the Union’s legal order. In principle, these are the following 
four procedures: i) the action for annulment (Article 263 TFEU); ii) the 
preliminary ruling procedure (Article 267 TFEU); iii) the plea of illegality 
(Article 277 TFEU); and iv) the action for damages based on non-contrac-
tual liability of the Union (Articles 268 and 340 TFEU).516 

6.1.2.  Action for annulment

The action for annulment – a direct action, in which eligible applicants 
have direct recourse to the Union courts against a Union act – is governed 
by Article 263 TFEU. First, it specifies the type of acts which are amenable 
to judicial review:

“The Court of Justice of the European Union shall review the legality of 
legislative acts, of acts of the Council, of the Commission and of the European 
Central Bank, other than recommendations and opinions, and of acts of the 
European Parliament and of the European Council intended to produce legal 
effects vis-à-vis third parties. It shall also review the legality of acts of bodies, 
offices or agencies of the Union intended to produce legal effects vis-à-vis third 
parties.”

‘Acts’ has a broad meaning, thus, both acts of general application and 
individual acts are reviewable, as well as formal acts set out under Article 
288 TFEU and atypical acts not mentioned under Article 288 TFEU as long 
as they are intended to produce legal effects.517 The amendments brought 
about by the Lisbon Treaty added to the acts of the traditional instituti-
ons (Commission, Council, European Central Bank and the European 

516. T. Vandamme, The Invalid Directive – The Legal Authority of a Union Act Requiring 
Domestic Law Making (Europa Law Publishing 2005), p. 37. 
517. ECJ, 31 March 1971, Case 22/70 Commission v Council (ERTA), paras. 39-42. 
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Parliament) acts of various bodies, offices or agencies of the Union and 
even those of the European Council provided that they are intended to 
produce legal effects vis-à-vis third parties. The Court in its earlier case 
law interpreted acts which are intended to produce legal effects as “any 
measure the legal effects of which are binding on, and capable of affecting 
the interests of, the applicant by bringing about a distinct change in his 
legal position”.518 As acts of various Union bodies and agencies are most 
frequently expert opinions which – although customarily followed by the 
Union institutions – only inform the rulemaking which those institutions are 
in charge of, it is doubtful whether those acts themselves can be considered 
as “bringing about a distinct change in the applicant’s legal position”. This 
phrase will have to be interpreted flexibly in order for the amended provi-
sion in Article 263 to effectively broaden the scope of Union acts subject 
to judicial review.519 

Certain Union acts are excluded from the scope of judicial review under 
Article 263. These are the acts which concern areas where the Court lacks 
jurisdiction or its jurisdiction is restricted. Specifically, decisions in the field 
of Common Foreign and Security Policy are not reviewable by the Court 
with the exception of decisions adopted by the Council providing for res-
trictive measures against natural or legal persons, which may come under 
judicial scrutiny upon a challenge by such persons brought pursuant to the 
conditions set out in the fourth paragraph of Article 263.520 Furthermore, the 
review of legality of acts adopted by the European Council or the Council 
in the procedure set out under Article 7 TEU relating to the expulsion of a 
Member State is limited insofar as the Court may review those acts only 
from the point of view of the procedure but not in respect of the substantive 
grounds on which such acts are based.521   

As to the grounds of review, according to the second paragraph of Article 
263 an action for annulment can be brought on the grounds of i) lack of 
competence; ii) infringement of an essential procedural requirement; iii) 
infringement of the Treaties or of any rule of law relating to their applic-
ation; and iv) misuse of powers. Regarding ground i) – as it is relatively rare 
that a Union institution would act in the absence of any sort of competence 
– the ground of the claim for annulment here is rather the trespassing by an 
institution on the competences of another institution. This normally surfaces 
in a legal basis dispute, which may as well be considered under ground iii) 

518. ECJ, 11 November 1981, Case 60/81 IBM v Commission, para. 9.
519. Chalmers, Davies and Monti, supra note 17, p. 399.
520. Article 24(1), second subparagraph, TEU and Article 275 TFEU.
521. Article 269 TFEU. 
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in that the choice of a wrong legal basis for a Union act is also an infringe-
ment of the Treaties. Under ground ii) Union acts can be challenged on the 
ground of infringement of rights of process. As many procedural rules and 
guarantees are expressly laid down in the Treaties or in secondary legisla-
tion, claims on this ground may also belong to ground iii). The same is true 
for due process rights which exist as (unwritten) general principles of law 
or fundamental rights incorporated in the Charter, which can be invoked 
as “a rule of law relating to the application of the Treaties”. Violations of 
substantive provisions of the Treaties and secondary legislation, which is 
higher in the hierarchy than the contested act, or fundamental rights and 
general principles of law other than the mentioned due process rights are 
actionable under ground iii). Claims, which are in the focus of our atten-
tion, that is, those asserting that a piece of secondary Union law infringes 
the fundamental freedoms, also fall under this heading, as they are based 
on an alleged breach of a substantive Treaty  provision. Finally, as regards 
ground iv), misuse of powers, covers either a manifest error of assessment 
committed by the author of the Union act or an actual abuse of power, i.e. 
exercising power for purposes other than those for which it was intended.522   

The most salient and most widely-discussed aspect of Article 263 TFEU 
is the standing requirements for the various groups of applicants intending 
to challenge a Union act under that provision. Privileged applicants are the 
Member States, the European Parliament, the Council and the Commission, 
which have unconditional locus standi in actions for annulment.523 As we 
have seen earlier, the Court adopted a very liberal interpretation of the pre-
decessor of Article 263 in the EEC Treaty in order to place the European 
Parliament on the same footing with the other institutions despite it not 
having been mentioned in that earlier provision at all either as an eligible 
applicant or a defendant in an action for annulment (see Section 3.3.3.).524 

The group of semi-privileged applicants under the provision currently in 
force consists of the Court of Auditors, the European Central Bank and the 
Committee of the Regions, which can bring an annulment action for the 
purpose of protecting their prerogatives.525 

As regards private applicants, the Court interpreted their standing requi-
rements – in contrast to privileged applicants – very rigidly under the 

522. Chalmers, Davies and Monti, supra note 17, p. 403. 
523. Article 263, second paragraph, TFEU.
524. Case 294/83 Les Verts; Case C-70/88 European Parliament v Council (‘Chernobyl’).
525. Article 263, third paragraph, TFEU.
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pre-Lisbon version of Article 263 TFEU inducing a great deal of contro-
versy and criticism regarding this issue. The EEC and EC Treaty contained 
the following provision with regard to private applicants: 

“Any natural or legal person may, under the same conditions, institute procee-
dings against a decision addressed to that person or against a decision which, 
although in the form of a regulation or a decision addressed to another person, 
is of direct and individual concern to the former.”526

Although the wording referred to decisions and a decision in the form of 
regulation, the Court has allowed all measures, that is, also regulations and 
directives which were not disguised decisions but measures of general ap-
plication, to be challenged in an action for annulment as long as they were 
of direct and individual concern to the applicants.527 However, this has not 
helped individual applicants to a great extent given that the condition of 
‘direct and individual concern’ is extremely difficult to be satisfied in the 
case of decisions, regulations and directives, which are general in nature or 
decisions which are addressed to a person other than the applicants. The 
condition of being ‘directly concerned’ by the contested Union act is satis-
fied when the Union act affects the legal situation of the applicant directly 
and it “... leave[s] no discretion to the addresses of that measure, who are 
entrusted with the task of implementing it, such implementation is purely 
automatic and resulting from the Community rules without the application 
of other intermediate rules...”.528 Another aspect of ‘direct concern’ is that 
the measure complained of must be such as to adversely affect the appli-
cant’s legal position; an adverse effect on a legally not protected interest 
is not sufficient.529 It is, however, the ‘individual concern’ part of the test, 
which caused almost insurmountable hurdle for private plaintiffs. The CJ 
has insisted throughout its jurisprudence that the rigorous Plaumann test 
needs to be satisfied in order for individual concern to be established. This 
test requires the applicants to show that they are affected by the contested 
act “by reason of certain attributes peculiar to them or by reason of circum-
stances in which they are differentiated from all other persons and by virtue 
of these factors distinguishes them individually just as in the case of the 

526. Article 230, fourth paragraph, EC Treaty. 
527. ECJ, 18 May 1994, Case C-309/89 Codorníu SA v Council, para. 19.
528. ECJ, 5 May 1998, Case C-386/96 P Société Louis Dreyfus & Cie v Commission, 
para. 43; Order of the Court of First Instance, 10 September 2002, Case T-223/01 Japan 
Tobacco Inc., JT International SA v  European Parliament and Council, para. 45; ECJ, 
29 June 2004, Case C-486/01 P Front National v European Parliament, para. 34. See 
Vandamme, supra note 516, pp. 46-50. 
529. Chalmers, Davies and Monti, supra note 17, p. 417 referring to Case C-486/01 P 
Front National.
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person addressed”.530 In essence, this means that the individual applicant 
has to be differentiated from all others affected by the measure in the same 
way as an addressee. This overly restrictive interpretation stirred endless 
debates in academic spheres and led to one of the most publicized divi-
sion of opinion between the two Union courts and between the CJ and its 
Advocate General. Advocate General Jacobs’ famous Opinion in UPA sets 
out comprehensively the arguments in favour of relaxing the interpretation 
of ‘individual concern’ placing the principle of effective judicial protection 
to the centre of his argumentation.531 His arguments persuaded the General 
Court, which – in another case that it decided after the delivery of Advocate 
General Jacobs’ Opinion but before the CJ’s judgment in UPA – interpreted 
‘individual concern’ by using an alternative, less stringent test.532 However, 
the CJ remained unmoved and continued to apply the Plaumann test in its 
judgment in UPA.533 The CJ was of the view that the Union Courts cannot 
set aside the conditions of locus standi for private persons expressly laid 
down in the Treaty without going beyond the jurisdiction assigned to them; 
therefore, any change to those standing requirements must come from a 
Treaty amendment.534. 

Eventually, that amendment was brought about by the Lisbon Treaty, as a 
result of which the fourth paragraph of 263 TFEU now provides that: 

“Any natural or legal person may, under the conditions referred to in the first 
and second subparagraphs, institute proceedings against an act addressed to 
that person or which is of direct and individual concern to them, and against 
a regulatory act which is of direct concern to them and does not entail imple-
menting measures.”

Thus, the amendment eased the standing requirements with respect to a 
certain category of Union acts, namely, ‘regulatory acts’ which do not entail 
implementing measures. With respect to this type of act private applicants 
do not have to meet the condition of ‘individual concern’; it is sufficient 
for them to be directly concerned. The only problem was that the Treaty, 
which defines ‘legislative acts’, ‘delegated acts’ and ‘implementing acts’,535 
gives no clue about the meaning of ‘regulatory act’. Not only is a definition 

530. ECJ, 15 July 1963, Case 25/62 Plaumann & Co. v Commission.
531. Opinion of Advocate General Jacobs, 21 March 2002, Case C-50/00 P Unión de 
Pequeños Agricultores v Council (UPA). See Craig, supra note 387, pp. 335-337.
532. CFI, 3 May 2002, T-177/01 Jégo-Quéré & Cie SA v Commission.
533. ECJ, 25 July 2002, Case C-50/00 P Unión de Pequeños Agricultores v Council 
(UPA). See Craig, supra note 387, pp. 337-339.
534. Case C-50/00 P UPA, paras. 44-45.
535. Articles 289-291 TFEU, see Section 4.2.
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lacking in the Treaty but the term is not mentioned anywhere else therein.536 
For nearly two years following the entry into force of the Lisbon Treaty until 
the first case on this issue was decided by the General Court, we could only 
guess the meaning of ‘regulatory act’. The phrase suggests a dichotomy of 
‘legislative’ and ‘regulatory acts’ from which we could infer that all non-le-
gislative acts are, in fact, regulatory acts.537 This would mean that delegated 
and implementing acts are likely to fall into this category. However, would 
any other measure belong here? And would the general/individual nature 
of the act matter for the purpose of qualification as ‘regulatory act’? As 
delegated acts are acts of general application by virtue of their definition 
under Article 290 TFEU, the question would be relevant only in the case of 
implementing acts. Further, the condition according to which the relaxed 
standing requirements are to be applied to regulatory acts which do not 
entail implementing measures seems to exclude directives from its scope. 
Taking into account all these considerations, the options for the interpreta-
tion of ‘regulatory act’ are: 
– regulatory acts are all non-legislative acts
– regulatory acts are delegated and implementing regulations, directives 

and decisions, including individual implementing decisions
– regulatory acts are delegated and implementing regulations, directives 

and decisions of general application
– regulatory acts are delegated and implementing regulations and decisi-

ons of general application and all non-legislative atypical acts of gene-
ral application intended to produce legal effects vis-à-vis third parties 
adopted by either the traditional institutions or by Union agencies, bo-
dies or offices which do not entail any implementing measures.

The General Court has recently issued an order providing an interpretation 
of ‘regulatory act’ and thus, putting an end to the guesswork about the term’s 
meaning.538 The General Court employed literal, historical and teleological 
interpretation in order to flesh out the meaning of the term. First, it held 
that from the meaning of the word ‘regulatory’, it is apparent that it covers 
acts of general application. It follows that the relaxed standing requirement 
does not pertain to all acts of general application but to a limited category of 
such acts, namely, regulatory acts. It then referred to the first subparagraph 

536. The term was taken over from the Draft Constitutional Treaty, see Article  
III-365(4). 
537. Chalmers, Davies and Monti, supra note 17, p. 415; De Witte, supra note 33, 
p. 102.
538. Order of the General Court, 6 September 2011, Case T-18/10 Inuit Tapiriit Kanatami 
and Others v European Parliament and Council. See also GC, 25 October 2011, Case 
T-262/10 Microban International Ltd and Microban (Europe) Ltd v European Commission. 
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of Article 263, which expressly distinguishes legislative acts and other acts 
intended to produce legal affects vis-à-vis third parties which can either be 
general or individual in nature. Thus, when reading the fourth subparagraph 
in conjunction with the first subparagraph, it appears that it enables private 
applicants to start an annulment action i) against an act addressed to them, 
(ii) against a legislative or regulatory act of general application which is 
of direct and individual concern to them, and (iii) against certain acts of 
general application, namely regulatory acts, which are of direct concern 
to them and do not entail implementing measures.539 Second, the General 
Court referred, interestingly, to the Draft Constitutional Treaty where the 
term ‘regulatory act’ first appeared and looked at the explanatory documents 
drafted at that time. Such historical method of interpretation has hardly ever 
been used by the Union Courts in their case law. History showed that at 
the time of the drafting of the Constitutional Treaty a deliberate distinction 
had been made between legislative acts and regulatory acts and the eased 
standing requirements were not intended to apply to the former.540 Third, 
the General Court by way of teleological interpretation concluded that the 
purpose of the new wording in Article 263 was to enable individuals to 
challenge acts of general application other than legislative acts which do not 
require implementation without those individuals being forced to infringe 
the law in order to secure access to court.541 

After the orders in Inuit and Microban it is now clear that ‘regulatory act’ 
in the fourth subparagraph of Article 263 TFEU must be understood to 
cover all acts of general application apart from legislative acts.542 Taking 
into account the extra condition included in the fourth paragraph of Article 
263, i.e. a regulatory act not entailing implementation, the definition basi-
cally corresponds to the last option mentioned above. Therefore, the term 
‘regulatory act’ covers delegated and implementing regulations and deci-
sions of general application and all non-legislative atypical acts of general 
application intended to produce legal effects vis-à-vis third parties adopted 
by either the traditional institutions or by Union agencies, bodies or offices 
and not entailing any implementing measures.

As regards the resulting system, academic commentators point out that it 
is reasonable  to maintain the strict standing requirement of ‘direct and 
individual concern’ with respect to legislative acts while easing those requi-
rements with respect to regulatory acts and thus, allowing the latter to be 

539. Case T-18/10 Inuit, paras. 42-45.
540. Ibid. para. 49.
541. Ibid. para. 50.
542. Case T-262/10 Microban, para. 21.
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reviewed in a broader scope.543 This is so because regulatory acts are adop-
ted by non-representative institutions and bodies outside the remit of the 
guarantees of the legislative process; thus, it is justified to subject them to 
greater scrutiny by the judiciary.

The strict standing requirement of ‘direct and individual concern’ has been 
retained not only with respect to legislative acts, which are inherently gene-
ral in nature, but also with regard to individual acts which are addressed to 
a person other than the applicant intending to challenge the act concerned. 
The Commission’s decisions in the field of State aid represent an important 
category of such acts. Those decisions, including the State aid decisions on 
tax measures, are invariably addressed to the Member States. Therefore, 
for private applicants who intend to challenge the legality of such decisions 
the decisions must be of direct and individual concern. This is worth being 
addressed in the context of this study having regard to Part III which deals 
in great detail with the State aid rules and their relationship with other 
sources of EU law. 

To describe briefly the standing of individual applicants in actions for annul-
ment brought against the Commission’s State aid decisions, it can be infer-
red from the case law that the recipients of State aid which a Commission 
decision declares incompatible with the internal market (‘negative deci-
sion’) are most of the times directly and individually concerned by such 
a decision544 and thus, have standing to contest it. This is the case where 
the aid at issue is an individual aid and the applicant has already received 
the aid545 or he is a potential recipient of such aid.546 Conversely, the case 
law has not been unequivocal as to the question whether the general nature 
of the aid measure which is the subject matter of a Commission decision 
precludes a private applicant from being individually concerned by that 
decision. In Van Der Kooy, the Court stated that a decision which disal-
lows an aid scheme which applies generally to any person satisfying certain 

543. Chalmers, Davies and Monti, supra note 17, p. 415.
544. Direct and individual concern, which is a general requirement under Article 263 
TFEU must be distinguished from being an ‘interested party’ or ‘party concerned’ within 
the meaning of Article 108(2) TFEU. The latter is defined in Article 1 h) of Council 
Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the ap-
plication of Article 93 of the EC Treaty as “any Member State and any person, undertaking 
or association of undertakings whose interests might be affected by the granting of aid, 
in particular the beneficiary of the aid, competing undertakings and trade associations.”
545. ECJ, 9 March 1994, Case C-188/92 TWD Textilwerke Deggendorf GmbH v Germany, 
para. 14; CFI, 12 September 2007, Joined Cases T-239/04 and T-323/04 Italy and Brandt 
Italia SpA v Commission, para. 44.
546. ECJ, 17 September 1980, Case 730/79 Philip Morris Holland BV v Commission, 
para. 5.
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objective conditions was not of individual concern to the potential recipients 
of the aid as they were only concerned by virtue of their objective capacity 
and not by certain attributes which are peculiar to them as required by the 
Plaumann test.547 On the other hand, the Court has also held that recipients 
of aid under an aid scheme were individually concerned by a negative deci-
sion where they had actually received the aid and the recovery of the aid 
had been ordered.548 This is a relaxation of the Court’s original position 
as regards general measures and individual concern. This trend continued 
until the recent British Aggregates judgment where the Court declared in a 
general manner that even in the case of general aid measures, the applicant – 
being either the recipient of the aid or, as in the case at hand, a competitor of 
the recipient of aid – may be able to establish individual concern by meeting 
the Plaumann conditions. Therefore, the general nature of the aid measure 
does not automatically mean that a private applicant can only be concerned 
by virtue of its objective capacity:  

“[...] irrespective of whether the aid measure in question is individual or ge-
neral in nature, an applicant must, when bringing into question the soundness 
of the decision assessing the aid as such, demonstrate that he has a ‘special 
status’ within the meaning of Plaumann v Commission [...]”549

The British Aggregates case dealt with the standing of competitors of 
the undertaking in receipt of aid, which represent the other category of 
potential private applicants in procedures for the review of legality of the 
Commission’s State aid decisions. In respect of competitors, the vital ques-
tion is the same as in the case of recipients of aid, that is, whether or not 
the competitors can be considered individually concerned by a Commission 
State aid decision which they intend to challenge. Competitors will have an 
interest in challenging decisions which declare a measure not to be State aid 
or State aid compatible with the internal market (‘positive decision’). As we 
saw in British Aggregates, the general nature of the aid measure does not 
preclude a competitor from being individually concerned by a positive State 
aid decision even though “an undefined number of other competitors may, 
in appropriate circumstances, allege that they have suffered similar harm” 

547. See ECJ, 2 February 1988, Joined Cases 67/85, 68/85 and 70/85 Kwekerij Gebroeders 
van der Kooy BV and Others v Commission, para. 15 .
548. ECJ, 19 October 2000, Joined Cases C-15/98 and 105/99 Italy and Sardegna Lines 
– Servizi Marittimi della Sardegna SpA v Commission, paras. 34-35; ECJ, 29 April 2004, 
Case C-298/00 P Italy v Commission, para. 39; CFI, 20 September 2007, T-136/05 EARL 
Salvat père & fils and Others v Commission, para. 71-73; CFI, 28 November 2008, Joined 
Cases T-254/00, T-270/00 and T-277/00 Hotel Cipriani SpA and Others v Commission, 
para. 77.
549. ECJ, 22 December 2008, Case C-487/06 P British Aggregates Association v 
Commission, para. 55
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to that of the applicant.550 The Court applies a specific interpretation of 
‘individual concern’ to the competitors of the aid recipient which, in a cer-
tain sense, is more lenient than the regular Plaumann test. In essence, two 
distinct tests have been developed in the case law in this respect551 which 
set different conditions for admissibility according to the procedural stage 
at which the contested Commission decision was adopted and the objective 
sought by the person bringing the action.552 The less rigorous test applies to 
actions brought against positive decisions adopted at the end of the preli-
minary investigation procedure conducted by the Commission pursuant to 
Article 108(3) TFEU. In such an action it is sufficient for the competitor 
of the aid recipient to prove that it is ‘concerned’ within the meaning of 
Article 108(2), that is, its interest might be affected by the grant of the aid 
provided that it expressly seeks to safeguard its procedural rights without 
contesting the merits of the Commission’s decision.553 The test is lenient as 
the condition of being affected by the grant of the aid is fulfilled as soon as 
the applicant establishes that a competitive relationship exists between it 
and the aid recipient. A more demanding test is applied where the applicant 
challenges the merits of the Commission’s decision irrespective of whether 
that decision was adopted at the end of the preliminary investigation phase 
or the formal investigation phase: 

“[...] if the applicant calls in question the merits of the decision appraising 
the aid as such, the mere fact that it may be regarded as ‘concerned’ within the 
meaning of Article 88(2) EC [now Article 108(2) TFEU] cannot suffice for the 
action to be considered admissible. It must then demonstrate that it enjoys a 
particular status within the meaning of Plaumann v Commission. That would in 
particular apply where the applicant’s market position would be substantially 
affected by the aid to which the decision at issue relates [...]”554 

Thus, when the applicant’s aim is not only preserving its procedural rights 
but also questioning the substantive assessment made by the Commission, 
the rigour of the Plaumann test resumes in the sense that the particular sta-
tus of the applicant has to be established by showing a substantial effect on 

550. Ibid. para. 56.
551. M. Barennes, The Standing of the Competitors of the Aid Recipient in State Aid 
Cases, in: EU Competition Law in Context, Essays in Honour of Virpi Tiili (H. Kanninen, 
N. Korjus and A. Rosas eds., Hart Publishing 2009), pp. 321-334, at p. 321.
552. Opinion of Advocate General Mengozzi, 17 July 2008, C-487/06 P British Aggregates 
Association, para. 35.
553. ECJ, 13 December 2005, Case C-78/03 P Commission v Aktionsgemeinschaft Recht 
und Eigentum (ARE) eV, para. 35; ECJ, 11 September 2008, Joined Cases C-75/05 P and 
C-80/05 P Germany and Others v Kronofrance SA, para. 38; Case C-487/06 P British 
Aggregates Association, para. 28. See Barennes, supra note 551, p. 326-327, 332. 
554. Case C-78/03 P ARE, para. 37; Joined Cases C-75/05 P and C-80/05 P Kronofrance, 
para. 40; Case C-487/06 P British Aggregates, para. 30.
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his market position. The ‘substantial effect’ test does not require the appli-
cant to have been involved in the Commission’s formal State aid investiga-
tion procedure. It rather looks at the evidence adduced by the competitor as 
regards the structure of the market where it competes with the aid recipient 
and its specific position on the market and the fact that due to those factors 
the grant of the aid substantially affects its position.555    

Besides the standing requirements, which – although relaxed by the Lisbon 
changes and applied by the Court in a more lenient manner in certain cate-
gories of cases – are still rather stringent for individuals, another restriction 
on the recourse to the direct action is the two-month deadline within which 
such action must be initiated.556 

6.1.3.  Preliminary ruling procedure 

The Court considers that the limitations characterising the direct action are 
compensated for by other procedures available in the Union’s legal order, 
which offer for private applicants viable alternative routes to contest the 
validity of Union acts of general application. As it stated in Les Verts: 

“[...] in Articles 173 and 184 [now Article 263 and 277 TFEU], on the one 
hand, and in Article 177 [now Article 267 TFEU], on the other, the Treaty 
established a complete system of legal remedies and procedures designed to 
permit the Court of Justice to review the legality of measures adopted by the 
institutions. Natural and legal persons are thus protected against the applic-
ation to them of general measures which they cannot contest directly before 
the Court by reason of the special conditions of admissibility laid down in the 
second paragraph of Article 173 of the Treaty [now fourth paragraph of Article 
263]. Where the Community institutions are responsible for the administrative 
implementation of such measures, natural or legal persons may bring a direct 
action before the Court against implementing measures which are addressed 
to them or which are of direct and individual concern to them and, in support 
of such an action, plead the illegality of the general measure on which they 
are based. Where implementation is a matter for the national authorities, such 
persons may plead the invalidity of general measures before the national courts 
and cause the latter to request the Court of Justice for a preliminary ruling.”557

555. Barennes, supra note 551, p. 332.
556. Article 263, sixth paragraph, TFEU.
557. Case 294/83 Les Verts, para. 23; Case C-50/00 P Unión de Pequeños Agricultores 
v Council (UPA), para. 40.
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Thus, the Court recalls that even in cases where individual applicants do 
not meet the standing conditions under the fourth paragraph of Article 263 
TFEU and are thus, precluded from bringing a direct action against a Union 
act of general application they are not left without judicial protection. First, 
when the Union measure of general application is implemented at Union 
level, they may bring an action for annulment against the Commission’s 
(or Council’s) implementing act which is addressed to them or which is 
of direct (and before the Lisbon changes also individual) concern to them. 
In addition, in the same action, they may plead the illegality of the general 
measure under Article 277 TFEU. Conversely, if the general Union measure 
is implemented at Member States’ level, individual applicants may chal-
lenge the national implementing act before the national courts and request 
the latter to refer preliminary ruling questions to the Court on the validity 
of the underlying normative Union act. 

Hence the Court views the preliminary ruling reference and the plea of 
illegality as complementing the action for annulment558 and considers that 
the three procedures together make up a complete system of legal remedies. 
Although this statement has been reiterated by the Court in several cases 
since Les Verts, it was definitely not an accurate description of the state of 
affairs before the Lisbon amendments559 and even after those amendments, 
doubts can still be raised as to the actual ‘completeness’ of the Union’s 
system of judicial remedies. Before Lisbon, all acts of general application 
which did not require implementation either at Union level or at Member 
States level fell through the gaps of this allegedly complete system. This is 
demonstrated by UPA where a Council Regulation deprived the applicants 
of certain rights and Jégo-Quéré where a Commission Regulation impo-
sed obligations on them directly without the intermediation of any imple-
menting measure.560 Since the Regulations were not of individual concern 
to the applicants, they had no access to the Union courts to request their 
annulment. In the absence of a national implementing act and without the 
availability of a declaratory relief under national law,561 they also could 
not turn to the national courts for remedy. The only way for the appli-
cants to obtain redress would have been to infringe the Regulations and 
expose themselves to potential sanctions the decisions on which they could 
have contested before the national courts. This can hardly be considered 

558. Vandamme, supra note 516, pp. 56-60.
559. Lenaerts, supra note 139, p. 304.
560. In UPA the Council Regulation abolished certain financial aids for olive oil farmers 
while in Jégo-Quéré the Commission Regulation imposed minimum mesh sizes for fishing 
nets.
561. Lenaerts, supra note 139, pp. 304-305.
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as sufficient judicial protection being granted to private applicants.562 As 
regards the situation after Lisbon, regulatory acts which require no imple-
mentation can be challenged before the Union courts in an action for annul-
ment without establishing individual concern. Legislative acts, however, 
which do not entail implementation – such as, for example, the Council 
Regulation in UPA – remain incontestable by private applicants unless they 
deliberately infringe them, which still casts a shadow on the ‘completeness’ 
of the system of judicial protection in the Union’s legal order. 

Irrespective of the question whether the system of judicial remedies is suf-
ficiently complete or not, the preliminary ruling procedure is an important 
part of that system in that it provides an alternative route for individuals to 
initiate the judicial control of Union acts of general application.563 Its central 
role is evidenced also by the fact that most of the cases where the Court 
was asked to review a normative Union measure on substantive grounds, 
including the infringement of the fundamental freedoms, stemmed from 
a preliminary ruling reference. The reason why mostly private applicants 
tend to bring this type of claim before their national courts (which refer 
preliminary questions to the CJ) is that the substantive provisions of primary 
Union law – most importantly, EU fundamental rights and the fundamental 
freedoms – confer rights directly on individuals. Union institutions and, 
to a lesser extent Member States, mainly contest secondary Union law on 
procedural grounds and naturally, they do so in a direct action. Conversely, 
for individuals, the preliminary ruling procedure constitutes virtually the 
only way – because of the strict locus standi in an action for annulment – 
through which they can enforce vis-à-vis the Union institutions the rights 
conferred on them by primary Union law. This underlines the importance of 
the preliminary ruling procedure in the constitutional order of the Union.564 

Article 267 TFEU provides that: 

“The Court of Justice of the European Union shall have jurisdiction to give 
preliminary rulings concerning:
(a) the interpretation of the Treaties,

562. This was confirmed by Unibet (ECJ, 13 March 2007, Case C-432/05 Unibet v 
Justitiekanslern, para. 62) with regard to a claim which asserted that national law infringed 
Union law.  It is questionable whether this means – having regard to UPA which said that 
it is for the national laws to provide effective judicial protection – that national procedural 
laws must provide for a declaratory relief which would be available for claims asserting 
that Union law infringes a higher ranking source of Union law. 
563. Admittedly, it is only one of the functions of the preliminary ruling procedure 
while others are promoting the development of EU law, preserving the unity of EU law 
and dispute resolution, see Chalmers, Davies and Monti, supra note 17, pp. 157-168. 
564. Differently Vandamme, see supra note 516, p. 57. 
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(b)  the validity and interpretation of acts of the institutions, bodies, offices or 
agencies of the Union

…” 

The preliminary ruling procedure is an indirect action as it is through the 
intermediation of national courts that the question about the validity of a 
Union act gets to CJ. Hence private persons do not have a direct access to 
the Union courts in this procedure. Another difference between the two pro-
cedures is that in an action for annulment it is normally the General Court 
which hears and determines the case at first instance, at least, when it is 
brought by private applicants565 whereas in a preliminary ruling procedure, 
only the CJ has jurisdiction to decide on the validity of a piece of secon-
dary law. Furthermore, Article 267 mentios the ‘validity’ of secondary law 
instruments whereas Article 263 refers to the ‘legality’ thereof. Probably, 
this is only a difference in terminology which does not entail a difference 
in the nature or degree of review that the Court is empowered to carry out 
under these different procedures. It is true that Article 263 expressly enu-
merates the grounds for review while no such list exists under Article 267. 
Regarding the latter provision the Court specifically stated in International 
Fruit Company that: 

“According to the first paragraph of Article 177 of the EEC Treaty [now Article 
267 TFEU] ‘The Court of justice shall have jurisdiction to give preliminary ru-
lings concerning ... the validity ... of acts of the institutions of the Community’.

Under that formulation, the jurisdiction of the Court cannot be limited by the 
grounds on which the validity of those measures may be contested.

Since such jurisdiction extends to all grounds capable of invalidating those 
measures, the Court is obliged to examine whether their validity may be affec-
ted by reason of the fact that they are contrary to a rule of international law.”566

This could suggest that the scope of scrutiny is broader under the prelimi-
nary ruling procedure than under the action for annulment, as with regard 
to the latter the grounds for review are limited. However, as we have seen 
above, the grounds listed in the second subparagraph of Article 263 are so 
broadly interpreted that they do not impose a meaningful limit on the remit 
of review. For example, the infringement of the rules of international law 
by a Union act which was at issue in the preliminary ruling procedure in 

565. Article 256(1) TFEU. Article 251 of the Protocol (No 3) on the Statute of the Court 
of Justice of the European Union reserves jurisdiction for the CJ in actions for annulment 
brought by a Member State against an act of the Council (with certain exceptions), the 
European Parliament or a joint act of the two as well as in actions brought by the Union 
institutions against acts of other Union institutions.
566. Joined Cases 21-24/72 International Fruit Company, paras. 4-6.
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International Fruit Company could also be claimed in an action for annul-
ment as an infringement of a “rule of law relating to the application of the 
Treaties”. Thus, the nature, scope and degree of review that can be conduc-
ted by the Court under these two procedures appear to be the same. As the 
Union courts have exclusive competence to assess the legality of Union 
measures in an action for annulment, it is reasonable to assume that they 
would retain exclusive competence over this issue even when it arises before 
a national court in proceedings in which a preliminary ruling reference can 
be made to the CJ. However, this has not been so unequivocal on the basis 
of the language of Article 267 TFEU, which does not oblige national courts 
other than the last instance court to make a reference to the CJ when inter-
pretation or validity questions about Union law arise before them.567 It was 
in Foto-Frost that the CJ clarified that, although national courts may reject a 
claim of invalidity of a Union act when they consider such claim unfounded, 
they cannot admit such claims to the effect of establishing the invalidity of 
Union acts themselves. In particular, the Court held:

“…[national courts against whose decisions there is a judicial remedy under 
national law] do not have the power to declare acts of the Community instituti-
ons invalid. As the Court emphasized in the judgment of 13 May 1981 in Case 
66/80 International Chemical Corporation v Amministrazione delle Finanze 
[1981] ECR 1191, the main purpose of the powers accorded to the Court by 
Article 177 [now Article 267 TFEU] is to ensure that Community law is applied 
uniformly by national courts. That requirement of uniformity is particularly 
imperative when the validity of a Community act is in question. Divergences 
between courts in the Member States as to the validity of Community acts would 
be liable to place in jeopardy the very unity of the Community legal order and 
detract from the fundamental requirement of legal certainty.”568

As it appears, the main reason for denying national courts the power to 
declare Union acts invalid was the need to maintain the uniform applic-
ation of Union law. However, the Court also referred to the coherence of 
the system of judicial remedies in the Union’s legal order which would be 
compromised if – depending on the type of the procedure – either the Union 
courts exclusively or the national court before which invalidity of a Union 
act is invoked had the competence to decide on that invalidity:

“[…] it must be observed that requests for preliminary rulings, like actions for 
annulment, constitute means for reviewing the legality of acts of the Community 
institutions. As the Court pointed out in its judgment of 23 April 1986 in Case 
294/83 Parti écologiste ‘les Verts’v European Parliament [1986] ECR 1339), 

567. Article 267, second paragraph, TFEU. 
568. ECJ, 22 October 1987, Case 314/85 Firma Foto-Frost v Hauptzollamt Lübeck-Ost, 
para. 15.
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‘in Articles 173 and 184 [now Article 263 and 277 TFEU], on the one hand, 
and in Article 177 [now Article 267 TFEU], on the other, the Treaty established 
a complete system of legal remedies and procedures designed to permit the 
Court of Justice to review the legality of measures adopted by the institutions’.

Since Article 173 [now Article 263 TFEU] gives the Court exclusive jurisdic-
tion to declare void an act of a Community institution, the coherence of the 
system requires that where the validity of a Community act is challenged before 
a national court the power to declare the act invalid must also be reserved to 
the Court of Justice.”569

Another aspect of the coherence of the Union system of judicial protection 
is that the direct and indirect actions for contesting the legality of Union 
acts complement each other in a way that does not render the strict condi-
tions of the direct action ineffective.570 Specifically, in TWD Textilwerke 
Deggendorf,571 the Court stated that a private applicant is precluded from 
pleading the invalidity of a Union act in front of a national court with a 
view to initiate a preliminary ruling reference under Article 267 TFEU on 
the issue where he or she could have challenged the act directly by bringing 
an action for annulment under Article 263 TFEU. If it was otherwise pri-
vate applicants could challenge without any time-limit the legality of Union 
measures which would jeopardize legal certainty:

“It follows from the […] requirements of legal certainty that it is not possible 
for a recipient of aid, forming the subject-matter of a Commission decision 
adopted on the basis of Article 93 of the Treaty [now Article 108 TFEU], who 
could have challenged that decision and who allowed the mandatory time-limit 
laid down in this regard by the third paragraph of Article 173 of the Treaty [now 
sixth paragraph of Article 263 TFEU] to expire, to call in question the lawful-
ness of that decision before the national courts in an action brought against 
the measures taken by the national authorities for implementing that decision. 

569. Ibid. paras. 16-17. The rule that national courts may not themselves declare Union 
acts invalid is a very strict one, not even in situations of acte éclairé is an exception made 
to it (see ECJ, 6 December 2005, Case C-461/03 Gaston Schul Douane-expediteur BV 
v Minister van Landbouw, Natuur en Voedselkwaliteit). Only one concession has been 
allowed by the Court in IATA (ECJ, 10 January 2006, Case C-344/04 The Queen, on the 
application of International Air Transport Association and European Low Fares Airline 
Association v Department for Transport) where it held that a national court should only 
refer a question to the Court on the validity of a Union measure when it considers the 
argument to that effect well-founded, see Lenaerts, supra note 139, pp. 310-311.
570. Lenaerts, supra note 139, pp. 312-313.
571. ECJ, 9 March 1994, Case C-188/92 TWD Textilwerke Deggendorf GmbH v Germany, 
paras. 17-18. See also ECJ, 30 January 1997, Case C-178/95 Wiljo NV v Belgische Staat; 
ECJ, 15 February 2001, Case C-239/99 Nachi Europe GmbH v Hauptzollamt Krefeld; 
ECJ, 11 November 1997, Case C-408/95 Eurotunnel SA and Others v SeaFrance.
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To accept that in such circumstances the person concerned could challenge the 
implementation of the decision in proceedings before the national court on the 
ground that the decision was unlawful would in effect enable the person con-
cerned to overcome the definitive nature which the decision assumes as against 
that person once the time-limit for bringing an action has expired.”572 

6.1.4.  Plea of illegality

Besides the preliminary ruling procedure, the Court in Les Vert also referred 
to the plea of illegality as a procedure which complements the action for 
annulment and thereby helps making the Union system of judicial protec-
tion complete. Article 277 TFEU provides for this procedure in the follo-
wing terms:

“Notwithstanding the expiry of the period laid down in Article 263, sixth pa-
ragraph, any party may, in proceedings in which an act of general application 
adopted by an institution, body, office or agency of the Union is at issue, plead 
the grounds specified in Article 263, second paragraph, in order to invoke be-
fore the Court of Justice of the European Union the inapplicability of that act.”

As described in Les Verts, this procedure is mainly used in conjunction with 
the action for annulment in which the applicants challenge an implementing 
act which is either addressed to them or which is of direct (and individual) 
concern to them on the ground of the illegality of the basic instrument which 
the act implements. In such a situation, the applicant may not be able to 
contest the basic act directly either because of the strict conditions of locus 
standi or because of the expiry of the time-limit. Instead, the applicant 
can plead the inapplicability of the basic act. Thus, this procedure is not 
an independent, self-standing action but an ancillary one which is always 
attached to another procedure. The underlying procedure is most frequently 
an action for annulment instituted against an implementing or delegated 
act of the Commission. There are two restrictions on the use of the plea of 
illegality which are aimed at preventing the abuse of the procedure. First, 
the illegality of a general measure cannot be pleaded where a matter on 
the same issue is pending before another court or before the same court in 
another action. Second, similar to the TWD rule, a party who could have 
challenged the general measure earlier may not raise the plea of illegality.573 
This practically excludes the Member States and the Union institutions from 
pleading the illegality of an act in another procedure given that they are 
privileged applicants under Article 263, therefore, with them it is always 

572. Case C-188/92 TWD Textilwerke Deggendorf, paras. 17-18.
573. Chalmers, Davies and Monti, supra note 17, pp. 430-431.
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the case that they could have challenged the act of general application in 
an action for annulment within two months after its publication. Allowing 
them to plead the illegality of the act later in another action would enable 
them to circumvent the deadline.574

6.1.5.  Non-contractual liability

Finally, the last route through which the legality of Union measures can be 
reviewed is an action based on the Union’s non-contractual liability set out 
in the second subparagraph of Article 340 TFEU. An example is given in 
Kind,575 a case where a supply butcher claimed damages that he suffered due 
to the fact that a Council regulation introduced a claw-back of slaughter pre-
mium on lamb that he had imported from the UK to Germany, which resul-
ted in the increase of export prices and thus, a reduction of his profits. He 
claimed that the Council regulation was unlawful as it introduced a charge 
having equivalent effect to customs duties in breach of the Treaty provisi-
ons on the free movement of goods; therefore, the Union had to make good 
the damages arising from that unlawfulness. In another case, Assurance 
du Crédit,576 private export credit insurance companies claimed compensa-
tion for damages they suffered due to the fact that a directive obliged them 
to make additional financial reserves for the protection of insured persons 
whereas no such reserves had to be made by public export credit insurance 
companies. They maintained that the directive infringed several provisions 
of primary EU law, such as the principle of equal treatment, the Treaty’s 
competition rules, the freedom of establishment and the State aid rules. 

As it appears, the main purpose of the action based on the Union’s non-con-
tractual liability is to provide a means for claiming damages from the Union 
and not for instituting a validity review of Union acts. However, when 
damages claims stem from the Union’s exercise of legislative or rulema-
king powers, the adjudication of the action inherently involves a control of 
the legality of the Union act alleged to cause the damages. It is important 
to point out that it is an independent action which gives direct access to 
the Union courts for private applicants even against normative Union acts 

574. Vandamme, supra note 516, pp. 86-87 referring to ECJ, 13 December 2001, Case 
C-1/00 Commission v France (with regard to Member States) and ECJ, 5 October 2004, 
C-475/01 Commission v Greece (Ouzo) (with regard to the Commission).  
575. ECJ, 15 September 1982, Case 106/81 Julius Kind KG v European Economic 
Community.
576. ECJ, 18 April 1991, Case C-63/89 Les Assurances du Crédit SA and Compagnie 
Belge d’Assurance Crédit SA v Council and Commission.
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without the need to prove direct (and individual) concern and to observe 
the two-month time limit.577 The fact that it is an independent action means 
that it can be instituted without the Union act that is claimed to have cau-
sed the damages having previously been declared invalid in a preliminary 
ruling procedure. Thus, the Court can decide on the legality of the Union 
act and on the award of damages in one and the same action. Although 
no strict standing requirements apply to this action, this does not mean 
that the action for damages is an easy route to a possibly successful and 
financially rewarding challenge of the validity of Union acts. Basically, in 
order to substantiate a claim for damages against the Union institutions, 
the same conditions must be met as those in the case of damages claims 
against Member States as laid down in Brasserie du Pêcheur.578 Namely, 
the conduct of the institution must infringe a rule of law intended to confer 
rights on individuals; the breach of EU law must be sufficiently serious, 
and there must be a direct causal link between the breach by the EU insti-
tution and the damages sustained by the applicant.579 In applying this test, 
the Court attributes relevance to the complexity of the matter forming the 
subject matter of the Union act and the degree of discretion that the Union 
institution enjoys when adopting the act. In less complex cases or where 
the Union institution had no or minimal discretion, a mere infringement 
of a superior rule of law which confers rights on individuals or a failure to 
exercise due diligence is enough to establish a sufficiently serious breach. 
On the other hand, in highly complex matters or in cases where the Union 
institutions enjoy greater discretion, an infringement of the highest ranking 
norms of primary law, such as general principles of EU law, fundamental 
rights and misuse of powers, seems to be required in order to hold the Union 
institutions liable and even there a sufficiently serious breach will only be 
established if the institutions manifestly and gravely disregarded the limits 
on their discretion.580 Apart from these conditions, another difficulty regar-
ding the action for damages is that in cases where the EU institution that 
enacted the act and the Member State implementing it are jointly liable for 
the damages, the Court seems to require that the applicant first exhaust the 
remedies available at the national courts.581 

577. Vandamme, supra note 516, p. 73.
578. ECJ, Joined Cases C-24/93 and C-48/93 Brasserie du Pêcheur v Germany. 
579. ECJ, 4 July 2000, Case C-352/98 P Laboratoires pharmaceutiques Bergaderm 
SA and Jean-Jacques Goupil v Commission, para. 42.
580. Chalmers, Davies and Monti, supra note 17, pp. 432-433.
581. Ibid. p. 436. Vandamme suggests that the Court makes an exception to this requi-
rement in the case of actions involving directives referring to Bergaderm (C-352/98 P), 
Assurances du Crédit (Case C-63/89) and Biret (Case T-174/00). However, as he later 
points out, in these cases there was no joint liability between the Union and the Member 
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Vandamme highlights that even where the conditions described above are 
not satisfied and thus, the Union institutions cannot be held liable for dama-
ges, the Court may declare the Union act at issue invalid in the action.582

6.2.  Legal effects of the procedures 

Finally, we must address the consequences of the annulment or the declara-
tion of invalidity of a Union measure under all four procedures described in 
this chapter. First, it is interesting to note another terminological difference 
between the action for annulment and the preliminary ruling procedure at 
this point. As regards the consequences of an action for annulment, Article 
264 TFEU provides: 

“If the action is well founded, the Court of Justice of the European Union shall 
declare the act concerned to be void.

However, the Court shall, if it considers this necessary, state which of the effects 
of the act which it has declared void shall be considered as definitive.”    

While according to this provision the Court declares a Union act ‘void’ as 
a consequence of a successful action for annulment, in preliminary ruling 
proceedings the Court declares the act at issue – if the action is well-foun-
ded – ‘invalid’,583 The question is whether there is any substantive difference 
between the legal effects of an annulment and a declaration of invalidity, 
which would correspond to the different terminology. Briefly, the answer 
is that both the annulment of a Union act and its declaration of invalidity 
have erga omnes and ex tunc effect. This means that the decisions of the 
Court declaring an act void or invalid are binding upon all retroactively as 
from the entry into force of the act. Whereas these effects are rather evident 
in the case of the annulment of an act given that the word ‘annulment’ 
suggests a complete nullification thereof, they are less obvious in the case 
of a declaration of invalidity. The fact that a declaration of invalidity of a 
Union act in preliminary ruling proceedings binds all the national courts and 
national authorities within the Union was clarified in the ICC case.584 The 

State, as the Member States had no discretion in implementing the directives at issue, 
which explains why the Courts did not require the plaintiffs to have exhausted the national 
remedies first, see Vandamme, supra note 516, pp. 75-79.    
582. Ibid. p. 73.
583. Ibid. p. 22. As Vandamme points out, this may have to do with the other terminolo-
gical difference between the two provisions, i.e. ‘legality’ under Article 263 and ‘validity’ 
under Article 267.            
584. ECJ, 13 May 1981, Case 66/80 SpA International Chemical Corporation v 
Amministrazione delle finanze dello Stato, paras. 12-13.
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Court pointed to considerations of legal certainty and the uniform applic-
ation of Union law as the reasons necessitating such effect. The retroactive 
effect of the declaration of invalidity became clear when the Court started 
to apply the exception set out in Article 264, allowing the maintenance of 
certain effects of an act declared void in an action for annulment also to 
declarations of invalidity under Article 267 TFEU.585 Vandamme observes 
that the only difference between annulment and declaration of invalidity is 
that the latter entails a duty for the Union institutions to formally repeal the 
invalidated act.586  

As it appears, there is no substantive difference between the annulment of a 
Union act and its being declared invalid, therefore, in the forthcoming parts 
of this study we will use ‘declaration of invalidity’ or ‘invalidation’ as a 
general term encompassing both declaration of invalidity under Article 267 
and annulment pursuant to Articles 263 and 264 TFEU. Similarly, we will 
employ the terms ‘legality’ and ‘validity’ as synonyms rather than attribu-
ting them differing meanings.        

As regard the plea of illegality, the language of Article 277 TFEU refers to 
the inapplicability of the act at issue meaning that in the case of a succes-
sful plea, the Court’s decision has effect only inter partes. However, the 
formulation of the presumption of validity of Union acts used by the Court 
in its case law puts the plea of illegality on equal footing with annulment 
and declaration of invalidity in preliminary ruling proceedings as regards 
their effect: 

“…measures of the Community institutions are in principle presumed to be law-
ful and accordingly produce legal effects until such time as they are withdrawn, 
annulled in an action for annulment or declared invalid following a reference 
for a preliminary ruling or a plea of illegality.”587 

This suggests that the Court perceives no practical difference between all 
these procedures in terms of legal effect. The same opinion is expressed by 

585. Vandamme, supra note 516, p. 71 referring to ECJ, 15 October 1980, Case 4/79 
Société coopérative «Providence agricole de la Champagne» v Office national interpro-
fessionnel des cereals (ONIC); ECJ, 15 October 1980, Case 109/79 SARL Maïseries de 
Beauce v Office national interprofessionnel des céréales (ONIC); ECJ, 15 October 1980, 
Case 145/79 SA Roquette Frères v France; ECJ, 15 January 1986, Case 41/84 Pietro Pinna 
v Caisse d’allocations familiales de la Savoie. 
586. Vandamme, supra note 516, p. 71.
587. ECJ, 5 October 2004, Case C-475/01 Commission v Greece (Ouzo), para. 18.
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Vandamme who adds that inapplicability of a directive can at any time be 
upgraded to invalidity through the initiation of a preliminary ruling refe-
rence.588

Finally, the action for damages brought pursuant to Article 268 and the 
second subparagraph of Article 340 TFEU does not result in the formal 
invalidity of the Union act the unlawfulness of which triggers the damages 
and thus, does not have effect erga omnes. It has already been pointed out 
that such action is centred on the claim for damages and any declaration 
of unlawfulness is purely incidental. Nevertheless, commentators point out 
that the practical effect of such declaration does not differ too much from a 
formal declaration of invalidity given that the Union institutions will most 
likely repeal such an act in order to prevent the reoccurrence of damages 
claims. The difference is that while such repeal is voluntary in the case of 
a declaration of invalidity in an action for damages, in preliminary ruling 
proceedings the repeal is compulsory.589 

When discussing the effects of an annulment or declaration of invalidity of 
a Union measure we can distinguish between internal effects, which arise 
within Union law and external effects which refer to the effects on national 
law, which may have been enacted as a consequence of the Union measu-
re.590 As to the internal effects, we have seen the ex tunc, erga omnes effect 
of invalidation, which means that the rights and obligations deriving from 
an invalidated Union act cease to exist retroactively for everyone (unless 
the effects of the act are maintained by the Court pursuant to Article 264 
TFEU). If on the basis of the invalidated act other delegated Union acts had 
been adopted or if it had been subject to implementation at Union level, 
these delegated and implementing acts also automatically become invalid as 
ultar vires acts.591 From the point of view of external effects, directives are at 
the centre of attention, as they are the type of Union measures which inva-
riably require transposition by the Member States into their national laws. 
While the invalidation of directives always raises questions regarding the 
status of the national law implementing it, the invalidation of regulations or 
decisions does so only occasionally where the regulation or decision entails 
the enactment of national law executing the former. The consequences of 
the invalidation of a directive to the status of national law implementing 
the directive are extensively analysed by Vandamme in his comprehensive 
study on the invalid directive frequently referred to in this Chapter. Here 

588. Vandamme, supra note 516, p. 88.
589. Ibid. 81.
590. Vandamme, supra note 516, p. 113. 
591. Ibid. 
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it suffices to reiterate in a nutshell his main findings on the matter.592 The 
starting point is that EU law itself makes no mention of the effects that the 
invalidation of a directive has with regard to national implementing rules. 
This was spelled out by the Court early on in its case law:  

“It is first of all for the national authorities to draw the consequences in their 
legal system of the declaration of such invalidity made under Article 177 of the 
EEC Treaty [now Article 267 TFEU].”593

Thus, EU law leaves it to national law to determine the consequences of 
the invalidation of a Union act in the national legal order. This is what 
Vandamme calls as lack of a ‘per se’ rule under EU law. However, there are 
certain exceptions to this main rule. Most importantly, if the national law 
implementing the invalidated directive infringes primary Union law, it has 
to be set aside just like any other national legislation violating Union law. 
In this respect, the ground on which the act of secondary Union law has 
been invalidated becomes relevant. If secondary Union law is invalidated 
on the ground of violating a higher ranking norm of Union law that is ad-
dressed not only to the Union institutions but also to the Member States, the 
national legislation implementing such secondary law will also be in beach 
of the higher ranking Union law. Hence, if secondary law is invalidated 
for contravening the fundamental freedoms, fundamental rights or general 
principles of EU law, all of which are addressed also to the Member States, 
the implementing national law will suffer from the same incompatibility 
and therefore, cannot remain in force within the national legal system. This 
is different where secondary Union law is annulled on procedural grounds. 
The procedural requirements and guarantees pertaining to the adoption of 
Union acts are only addressed to the Union institutions which enact such 
acts in order to protect the interest of the Member States. Therefore, natio-
nal law implementing secondary law that has been found in breach of such 
procedural requirements can be maintained given that the national law is 
most likely not in conflict with any norm of Union law. Eventually, it is 
within the autonomous powers of the Member States to determine the fate 
of such national rules.

592. Ibid. Chapters 3 and 4.
593. ECJ, 30 October 1975, Case 23/75 Rey Soda v Cassa Conguaglio Zucchero, 
para. 51. Although the case concerned the invalidation of a regulation, the rule also applies 
to the invalidation of directives. See also ECJ, 27 September 2007, Case C-351/04 Ikea 
Wholesale Ltd v Commissioners of Customs & Excise, para. 67. 
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6.3.  Non-existence of Union acts

Finally, the non-existence of Union acts must be distinguished from invali-
dity and illegality.594 The Court defines non-existence as follows: 

“[b]y way of exception to [the] principle of [presumption of legality], measures 
tainted by an irregularity whose gravity is so obvious that it cannot be tolerated 
by the Community legal order must be treated as having no legal effect, even 
provisional, that is to say they must be regarded as legally non-existent.”595

This paragraph refers to a phenomenon and not to a procedure. As the type 
of act that we are talking about does not exist, it can be neither annulled nor 
invalidated. Non-existence is a status that can only be affirmed by the Court. 
Such affirmation can be done without any time limits. Since the declaration 
of non-existence is not a procedure it does not fall within the jurisdiction of 
any one court. Any court, including the national courts, can declare an act 
non-existent if it finds such a serious degree of irregularity in the act that 
ignoring it completely is justified. The declaration of non-existence is an 
exception to the Foto-Frost rule, as even national courts have the power to 
make such declaration without having to refer a validity question to the CJ. 
Two requirements must be met in order for a Union act to be non-existent; 
there has to be a sufficiently serious breach which is immediately obvious.596 
The Court limits non-existence of Union acts to extreme cases: 

“[t]he gravity of the consequences attaching to a finding that a measure of a 
Community institution is non-existent means that, for reasons of legal certainty, 
such a finding might be reserved for quite extreme situations,”597 

Non-existent acts suffer from such a grave procedural or substantive irregu-
larity that they cannot produce any legal effect at all, not even provisionally. 
That is why they also represent an exception to the presumption of the 
legality of Union acts. Otherwise, the declaration of non-existence and the 
annulment of an act do not differ too much as regards their legal effects. 
Both have erga omnes and ex tunc effect, with the difference being that the 
effects of a non-existent act, evidently, cannot be maintained under Article 
264 TFEU.  

594. Vandamme, supra note 516, pp. 88-90; Craig, supra note 387, p. 268.
595. Case C-475/01 Commission v Greece, para. 19; ECJ, 15 June 1994, Case C-137/92 
P Commission v BASF AG and Others, para. 49.
596. Vandamme, supra note 516, p. 89 referring to Case C-404/97 Commission v Portugal; 
Case 226/87 Commission v Greece; Case C-74/91 Commission v Germany; Case C-261/99 
Commission v France.
597. Case C-475/01 Commission v Greece, para. 20.
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In the light of the above, it is apparent that non-existence must be distin-
guished from illegality or invalidity. The latter are established normally in 
an action for annulment or in preliminary ruling proceedings on the basis 
of a breach by a Union act of a higher ranking rule of law of a substan-
tive or procedural nature. This study focuses on the possible invalidity of 
secondary Union law flowing from a breach of the fundamental freedoms. 
Breach of the fundamental freedoms, which are of an economic nature and 
the infringement of which normally occurs in order to promote a public 
interest other than the internal market, is not considered to be such a serious 
irregularity that it could lead to the non-existence of secondary law. Thus, 
any statement made by the Court with regard to the non-existence of acts 
of secondary law is of no relevance to our subject or the broader topic of 
invalidity of secondary law. Therefore, we do not agree with Sørensen who 
claims – on the basis of the Ouzo case’s reference to non-existent Union acts 
– that the Court has declared that it sets aside EU secondary legislation only 
in extreme situations.598 That remark was meant to refer only to the most 
severe manifestation of irregular Union acts which is normally not the case 
with Union acts which are incompatible with the primary law freedoms.

598. Sørensen, supra note 214, p. 147, 163.
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Chapter 7

Fundamental freedoms and secondary law in general

7.1.  Introduction

The number of cases where the Court declared secondary legislation or, 
parts of secondary legislation, invalid or annulled such legislation on the 
basis of them violating the fundamental freedoms is strikingly low599 both 
as regards their absolute number600 and in comparison with the cases where 
acts of secondary law have been set aside due to their incorrect legal basis 
or infringement of other procedural requirements (see Section 5.2.). Having 
regard to the fact that the the latest case where a provision of secondary 
law was invalidated on the ground of infringing one of the fundamental 
freedoms was decided in the first half of the 90’s (whilst the other cases in 
the 1970’s and 80’s), it is certainly safe to state that the review of Union 
legislation in the light of the fundamental freedoms does not follow the 
trend of increasing scrutiny which we have observed as regards the fun-
damental rights review of such legislation (see Section 5.1.). However, it 
must be recalled that the Court’s more activist attitude towards reviewing 
the observance of fundamental rights by the Union legislature does not seem 
to extend (yet) to fundamental rights of an economic nature. Therefore, the 
Court’s unwillingness to effectively scrutinize secondary law in the light 
of the internal market freedoms, which are inherently economic in nature, 
does not actually contrast with its approach to enforcing other primary 
law norms of an economic character. Not only the actual invalidations but 
also the challenges brought against secondary Union law on the ground of 
infringement of the fundamental freedoms are scarce. However, the most 
striking difference is between the number of Union measures set aside on 
this ground and that of national measures. This is rather conspicuous in light 
of the conclusion that we drew in Section 5.3.3., that is, the free movement 
provisions are addressed not only to the Member States but also to the 
Union institutions. Taking into account the vast volume of secondary Union 

599. Mortelmans, supra note 434, p. 1332.  
600. In academic literature four cases are regularly referred to: ECJ, 20 April 1978, 
Case 80 and 81/77 Société Les Commissionnaires Réunis SARL v Receveur des douanes 
and SARL Les fils de Henri Ramel v Receveur des douanes; ECJ, 15 January 1986, Case 
41/84 Pietro Pinna v Caisse d’allocations familiales de la Savoie; ECJ, 7 June 1988, 
Case 20/85 Mario Roviello v Landesversicherungsanstalt Schwaben; ECJ, 9 August 1994, 
Joined Cases C-363/93 and C-407 to C-411/93 René Lancry SA v Direction Générale des 
Souanes and Others, see, for example, Sørensen, supra note 214, p. 144, FN 4. 
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legislation which is in place affecting the most wide-ranging policy fields 
and actions, it is noteworthy that a conflict between these countless number 
of Union acts and the fundamental freedoms hardly ever arises. In Snell’s 
view, there is nothing surprising in the fact that a Union measure “very 
seldom falls foul” of the free movement provisions. He observes this in the 
context of the free movement of goods and mentions three reasons for this: 
(i) Union rules are uniform, thus, they create an equal burden for all traders 
within the Union; (ii) in most cases a Union harmonization measure does 
not impose any new restriction rather it is intended to replace restrictions 
introduced unilaterally by the Member States; (iii) the Union usually has 
no incentive to adopt discriminatory measures.601 While these observations 
may very well be correct on a general level, in this Chapter we will examine 
whether the very scarce instances of formal invalidation of Union acts on 
the ground of violation of the fundamental freedoms is due, primarily, to the 
nature of those acts – i.e. they are unlikely to conflict with the freedoms – 
or, rather the Court’s reluctance to substantively guide the Union’s political 
process in making legislative choices which are largely of an economic 
nature. Furthermore, we will discuss the methods, techniques and reasoning 
that the Court has applied to date for the purpose of avoiding setting aside 
acts of secondary legislation duly adopted by the Union institutions on the 
ground of their infringement of the fundamental freedoms. 

In brief, we can distinguish three main approaches which helped the Court 
escape either explicitly addressing the question of validity of secondary 
EU law or – where it was impossible to sidestep the question of validity 
– actually invalidating the latter. First, as far as directives are concerned, 
questions on compatibility with the fundamental freedoms are often raised 
by national courts in a preliminary ruling reference with respect to the natio-
nal implementing measure rather than the directive itself. In these cases, the 
Court can avoid the question of compatibility with the freedoms as a whole 
by examining only the question of whether or not the national measure cor-
rectly transposed the directive into domestic law without continuing to scru-
tinize the national measure in the light of the fundamental freedoms. This, 
in turn, entails in most cases that the Court can stay away from an inquiry 
about the directive’s compatibility with the free movement provisions. The 
premise that secondary law displaces the fundamental freedoms in areas 
which are subject to exhaustive harmonization is instrumental in achieving 
this result. Second, the Court instead of openly invalidating a Union act 
often applies the technique of consistent or reconciliatory interpretation 
whereby it interprets secondary law in a way which makes it compliant 

601. Snell, supra note 428, p. 164.
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with the fundamental freedoms. Finally, where doubts about the validity 
of a Union act is too obvious to be avoided by the previous approaches the 
Court tends to employ a less strict test for measuring the compatibility of 
secondary EU law with the fundamental freedoms than the test applied to 
Member State measures.602 

In the following Sections, we will analyse the case law with the aim of 
demonstrating the use of these three methods.

7.2.  Relationship of national law, secondary law and the 
fundamental freedoms

7.2.1.  Presumption of validity of Union acts

The presumption of validity of Union acts is a settled principle confirmed 
by the CJ in several cases.603 According to this principle:

 “[...] measures of the Community institutions are in principle presumed to be 
lawful and accordingly produce legal effects until such time as they are with-
drawn, annulled in an action for annulment or declared invalid following a 
reference for a preliminary ruling or a plea of illegality.”604 

This procedural principle primarily serves the purpose of legal certainty. 
In the context of our topic, this principle means that secondary EU law 
has to be considered being compliant with primary EU law, including the 

602. Vandamme mentions partial invalidation as a further technique used by the Court 
to save Union measures from being fully deprived of legal force. While the Court has, 
indeed, partially annulled a number of Union acts (e.g. Case C-84/94 United Kingdom 
v Council (Working Time Directive); ECJ, 19 March 1991, Case  C-202/88 France v 
Commission; ECJ, 17 November 1992, Joined Cases C- 271/90, C-281/90, C-289/90 
Spain v Commission) this is not always a feasible route to avoid the invalidation of the 
whole act, see Vandamme, supra note 516, pp. 25, 34-35. We do not discuss this issue 
separately, as a partial annulment is an annulment whereby the Court substitutes its own 
judgment for that of the Union legislature, therefore, it is not a manifestation of judicial 
deference. 
603. ECJ, 13 February 1979, Case 101/78 Granaria BV v Hoofdproduktschap voor 
Akkerbouwprodukten, paras. 4-5; ECJ, 1 April 1982, Case 11/81 Firma Anton Dürbeck v 
Commission, para. 17; ECJ, 26 February 1987, Case 15/85 Consorzio Cooperative d’Abruzzo 
v Commission, para. 10; ECJ, 15 June 1994, Case C-137/92 P Commission v BASF and 
Others, para. 48; ECJ, 8 July 1999, Case C-245/92 P Chemie Linz v Commission, para. 
93. See G. Kofler and M. Tenore, Fundamental Freedoms and Directives in the Area of 
Direct Taxation, in: Traditional and Alternative Routes to European Tax Integration (D. 
Weber ed., IBFD 2010), pp. 311-360, at p. 313 at seq. 
604. ECJ, 5 October 2004, Case C-475/01 Commission v Greece (Ouzo), para. 18.
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fundamental freedoms, as long as such compliance is not challenged. From 
the presumption that secondary law is consistent with the fundamental free-
doms it follows logically that in areas where harmonization at Union level 
exists, national laws ought to be scrutinized only in the light of the harmo-
nizing secondary legislation and not that of the fundamental freedoms. In 
fact, this is the consequence of the principle of ‘lex specialis’ if we assume 
that the relationship between the primary law freedoms and harmonizing 
Union measures is that of lex generalis – lex specialis. This seems to be 
the view of the Commission which advocates, at least as regards the free 
movement of goods, that: 

“[…] harmonizing legislation can be understood as substantiating the free 
movement of goods principle by establishing actual rights and duties to be ob-
served in the case of specific products. Therefore, any problem that is covered 
by harmonizing legislation would have to be analysed in the light of such con-
crete terms and not according to the broad principles enshrined in the Treaty” 605

Whether such general – specific relationship in fact exists between the fun-
damental freedoms and secondary EU law depends on the objective of the 
act of secondary law at issue. As discussed in Sections 5.2 and 5.3.3., a 
harmonizing act of secondary law, in principle, pursues the same objectives 
as the fundamental freedoms where it is based on Articles 113, 114 or 115 
TFEU or on the specific legal basis provisions set forth under the Titles of 
TFEU dealing with free movement. Such secondary legislation can, in fact, 
be perceived as the implementation of the fundamental freedoms. This is 
the view of Advocate General Cruz Villalón who – in the context of a case 
dealing with a directive harmonizing the general arrangements on excise 
duty based on Article 113 TFEU606 – described secondary law as such and 
concluded from this that secondary law should by way of presumption be 
in line with the Treaty and the internal market objective:

“When the European Union legislature implements a freedom of movement 
by means of secondary legislation, it weighs up the interests of the Member 
States, the individuals concerned and the objectives of the integration. Thus, 
the provision of secondary law delimits in legislative terms the legal framework 
relating to a specific European market. It is not the case that the provision of 
secondary law replaces the freedom but rather that it simply transfers to the 
legal framework for a particular market the requirements flowing from the 

605. Free Movement of Goods – Guide to the application of Treaty Provisions Governing 
Free Movement of Goods (Articles 28-30 EC), Commission Staff Working Document, 
SEC(2009) 673 final, 12 May 2009, at 8-9, see De la Feria, supra note 212, p. 283.
606. Council Directive 92/12/EEC of 25 February 1992 on the general arrangements 
for products subject to excise duty and on the holding, movement and monitoring of such 
products.
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freedom guaranteed by the Treaty. Accordingly, the provision of secondary le-
gislation benefits from a presumption not only that it complies with the Treaty 
but also that it is faithful to the objectives of integration applied to a particular 
market.[...]”607

If so, the argument that the specific rules of secondary law implementing 
the fundamental freedoms should pre-empt the scrutiny of national law in 
the light of the general norms that they implement appears to be a sound 
proposition. However, an important qualification should be added to this 
premise, namely, that it only applies to situations where the secondary law 
in question, a directive in most of the cases, brings about complete harmo-
nization in its field of application. 

Complete harmonization608 means that a Union measure regulating a certain 
subject-matter does not allow any derogation for the Member States’ legis-
lation. In contrast, minimum harmonization is a technique whereby Member 
States are permitted to maintain or introduce more stringent standards or 
requirements than those prescribed by the Union rule.609 A related concept 
is exhaustion or, to use another term, pre-emption. This concerns the scope 
of harmonization rather than its technique. Exhaustion (pre-emption) means 
the Member States are barred from any further regulatory action in a field 
that is occupied by a Union rule. Slot emphasises the difference between the 
concept of exhaustion and the methods of harmonization.610 In his system 
‘exhaustive harmonization’ is different from ‘total harmonization’, the for-
mer means that Union legislation occupies a certain field exhaustively, whe-
reas the latter means that the Union legislation does not allow derogation by 
the Member States. Methodologically, the first question that has to be exa-
mined is whether or not the Union legislation is exhaustive and the second 
is what type of harmonization it embodies. This would mean that exhaustive 
and minimum harmonizations do not mutually exclude each other, which 
appears to be a difficult proposition from a logical point of view.

607. Opinion of Advocate General Cruz Villalón, 19  December 2012, Case C-216/11 
Commission v France, para. 43.
608. The terminology used to describe this type of harmonisation in the case law 
and in academic writings varies greatly and is somewhat confusing. We can find terms, 
such as “full harmonization”, “exhaustive harmonization”, “total harmonization”. In legal 
doctrine, these terms are sometimes used with a specific and distinct meaning, however, 
the Court does not seem to distinguish between them; therefore, we will also use them 
interchangeably in the forthcoming parts of the thesis.
609. M. Dougan, Minimum harmonization and the internal market, 37 CMLRev 4 
(2000), pp. 853-885, at p. 855.
610. Slot, supra note 430, p. 388 et seq.
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7.2.2.  Lack of ex officio examination of the validity of  
Union acts

The absence of ex officio examination by the Court of the compatibility of 
secondary law with the fundamental freedoms can be considered as a logical 
consequence of the presumption of legality of secondary law.611 From the 
case law discussed in this Section, we can infer that the Court analyzes the 
validity of the secondary law at issue in the proceedings before it only where 
a question in that regard is expressly raised by the national court612 or inva-
lidity is invoked by one of the parties. Admittedly, some Advocates General 
have expressed different opinions on this issue. For example Advocate 
General Colomer stated in his Opinion in Hervein I that “[t]he fact that the 
national court has referred a question on interpretation in this case does not 
prevent the Court from examining the validity of a provision”.613 Similarly, 
according to Advocate General Darmon, “... it is for the Court to verify the 
validity of a legislative provision even though the question referred to it does 
not ask for this to be done, once the Court contemplates interpreting the 
provision in a way which may cause it to be rendered invalid”.614 However, 
in our view, the Court’s case law rather supports our conclusion. In the cases 
cited by Advocate General Colomer to demonstrate that the Court does 
examine the validity of Union acts even without a question to this effect 
either one of the parties615 or the intervening governments616 raised the issue 
of invalidity of the Union measure at issue, or the Court inferred from the 
national court’s question that the inquiry indirectly relates to the validity of 
such measure.617 This latter approach is in line with the Court’s settled case 
law according to which:

 “[a]lthough, within the framework of the distribution of tasks between the 
national courts and the Court of Justice for the implementation of Article 177 
of the Treaty [now Article 267 TFEU], it is for the national courts to decide 

611. Sørensen, supra note 214, p. 166.
612. ECJ, 13 December 2001, Case C-324/99 DaimlerChrysler AG v Land Baden-
Württemberg, para. 30. 
613. Opinion of Advocate General Colomer, 11 July 1996, Case C-221/95 Institut 
National d’Assurances Sociales pour Travailleurs Indépendants (Inasti) v Claude Hervein 
and Hervillier SA, para. 54.
614. Opinion of Advocate General Darmon, 13 February 1990, Case C-37/89 Michel 
Weiser v Caisse nationale des barreaux français, para. 19.
615. ECJ, 7 June 1988, Case 20/85 Mario Roviello v Landesversicherungsanstalt 
Schwaben, para. 10; ECJ, 14 June 1990, Case C-37/89 Weiser, para. 11.
616. ECJ, 27 September 1988, Case 313/86 O. Lenoir v Caisse d’allocations familiales 
des Alpes-Maritimes, para. 12.
617. ECJ, 13 December 1989, Case C-204/88 Ministère public v Jean-Jacques Paris, 
para. 8; ECJ, 7 March 1990, Case C-117/88 Trend-Moden Textilhandels GmbH Contre 
Hauptzollamt Emmerich, para. 7.
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the relevance of the questions which are referred to the Court of Justice, it is 
however, reserved to the Court of Justice to extract from all the information 
provided by the national court those points of Community law which, having 
regard to the subject-matter of the dispute, require interpretation, or whose 
validity requires appraisal.”618

This, however, is not the same as saying that the Court examines the validity 
of secondary Union law on its own motion. 

In academic writing, Vandamme maintains that the Court has performed ex 
officio validity review in two distinct situations; first, where it was doubtful 
whether the Union legislature had complied with its duty to state reasons, 
and second, where the Commission may have exceeded the limits of its 
competence.619 However, as regards the first situation, he does not give any 
example from the case law, whereas with regard to the second situation, 
he refers to a case which arose from an action for annulment against a 
Commission decision.620 In the case of an action for annulment, the very 
essence of the claim is the invalidity of the act at issue, therefore, ex officio 
examination of validity by the Court is, by definition, a non-issue.     

In consequence, we maintain that the Court does not undertake a validity 
check of secondary Union law ex officio. 

The lack of ex officio examination of the validity of secondary law has the 
greatest relevance in preliminary ruling procedures. In Doc Morris621 in the 
course of a preliminary ruling proceeding the Court stated that a national 
measure which merely implements a Union directive, and thereby dischar-
ges an obligation under Union law, cannot constitute a restriction on the 
free movement of goods. What is implied in this statement is that in these 
situations the restriction on the free movement provisions does not originate 
in national law but rather in secondary Union law.622 Yet the Court did not 

618. ECJ, 15 October 1980, Case 145/79 SA Roquette Frères v French State – Customs 
Administration, para. 7.
619. Vandamme, supra note 516, p. 38.
620. ECJ, 17 July 2000, Case C-210/98 P Salzgitter AG v Commission and Germany. 
The statement by the Court regarding the necessity of an examination on its own motion 
(para. 56) refers to the cause of invalidity of the Commission decision rather than the 
question of invalidity itself.  
621. ECJ, 11 December 2003, Case C-322/01 Deutscher Apothekerverband eV v 0800 
DocMorris NV and Jacques Waterval, para. 53.
622. Sørensen, supra note 214, p. 168. 
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continue examining whether secondary Union law imposed a restriction on 
the freedoms, most likely, due to a lack of claim to this effect or a question 
in this regard. 

In an action for annulment where the subject matter of the claim is preci-
sely the invalidity of a piece of secondary legislation, the issue of ex officio 
examination of the legality of such legislation evidently does not arise. As 
far as infringement procedures are concerned, the issue is somewhat more 
complex and will be discussed in Section 7.2.8. below. 

7.2.3.  Early case law on the relationship of national law 
– harmonizing acts – fundamental freedoms 

As far as the case law pertaining to the relationship of national law, secon-
dary and primary EU law is concerned, the Court has already, in its early 
case law regarding the free movement of goods, made a general statement 
to the effect that in the absence of harmonizing legislation, national measu-
res setting forth various product requirements indistinctly applicable to 
imported and domestic products are subject to the provisions of the Treaty 
concerning the prohibition of measures having equivalent effect to quan-
titative restrictions.623 From this statement, which has been reiterated in 
later cases as well,624 Von Bogdandy concludes that “the Court applies the 
basic freedoms only if there is no secondary instrument”.625 This, however, 
seems to expand and generalize the actual statement of the Court. In our 
view, in these cases the Court merely stated that since no Union harmoni-
zation measure had been enacted to regulate the field at issue, the national 
measures had to be examined in the light of the only available EU law pro-
visions, which were the free movement of goods set out under primary law. 

623. ECJ, 20 February 1979, Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung 
für Branntwein (Cassis de Dijon), para. 8. 
624. “According to settled case-law, in the absence of harmonization of legislation, 
measures of equivalent effect prohibited by Article 30 of the Treaty [now Article 34 TFEU] 
include obstacles to the free movement of goods where they are the consequence of ap-
plying rules that lay down requirements to be met by such goods (such as requirements 
as to designation, form, size, weight, composition, presentation, labelling and packaging) 
to goods from other Member States where they are lawfully manufactured and marketed, 
even if those rules apply without distinction to all products, unless their application 
can be justified by a public interest objective taking precedence over the free movement 
of goods (see Joined Cases C-267/91 and C-268/91 Keck and Mithouard [1993] ECR 
I-6097, paragraph 15).” in ECJ, 26 October 1995, Case C-51/94 Commission v Germany, 
para. 29, see also ECJ, 6 July 1995, Case C-470/93 Verein gegen Unwesen in Handel und 
Gewerbe Köln e.V. v Mars GmbH, para. 12.  
625. Von Bogdandy, supra note 203, p. 1327. 
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However, with this statement the Court did not say anything regarding the 
issue of what the situation would be if a harmonization measure were also 
to be applicable to the field concerned. Would the harmonization measure 
exclude the application of the fundamental freedom? Or could secondary 
and primary EU law be applied simultaneously? These questions were ans-
wered by further developments in the Court’s case law.

The case law analysed below mainly concerns the free movement of goods. 
However, there seem to be no dogmatic or practical reasons which would 
exclude their application in the domain of the other freedoms.626             

7.2.4.  Harmonizing acts and the public interest exceptions 
under the fundamental freedoms 

The first issue that arose in the Court’s case law regarding the relationship 
of the fundamental freedoms and secondary law is the interaction between 
Article 36 TFEU and a Union act that is adopted with the aim of harmo-
nizing national measures protecting the interest that is safeguarded under 
Article 36. As an exception to Article 34 which prohibits quantitative res-
trictions and measures having equivalent effect to quantitative restrictions, 
Article 36 lays down that:

“The provisions of Articles 34 and 35 shall not preclude prohibitions or res-
trictions on imports, exports or goods in transit justified on grounds of public 
morality, public policy or public security; the protection of health and life of 
humans, animals or plants; the protection of national treasures possessing 
artistic, historic or archaeological value; or the protection of industrial and 
commercial property. Such prohibitions or restrictions shall not, however, con-
stitute a means of arbitrary discrimination or a disguised restriction on trade 
between Member States.”

In the case law concerning the relationship of Article 36 and harmoni-
zing measures, the question arose whether or not Member States can have 
recourse to the exceptions under Article 36 in order to justify a national 
provision that restricts the free movement of goods when a Union measure 
exists which harmonizes the possible derogations from Article 34. The pre-
cedent case on this issue is Tedeschi,627 in which the question was whether 

626. See to this effect P.J. Slot and M. Bulterman, Harmonization of Legislation on 
Migration EU Citizens and Third Country Nationals: Towards Uniform Evaluation Framework, 
29 Fordham International Law Journal (2005), pp. 747-789, at p. 787 referred to by De 
la Feria, supra note 212, p. 282, FN 54. 
627. ECJ, 5 October 1977, Case 5/77 Carlo Tedeschi v Denkavit Commerciale s.r.l.
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after the adoption of a Union directive harmonizing the types and maximum 
permitted level of undesirable substances in animal feedstuffs Italy can con-
sider substances other than the ones listed in the directive as undesirable 
and thus restrict the importation of feedstuffs containing one of the latter 
substances. The Court pronounced that Article 36 “is not designed to reserve 
certain matters to the exclusive jurisdiction of Member States...” and:

 “where in application of Article 100 [now Article 114 TFEU] of the Treaty, 
Community directives provide for the harmonization of the measures necessary 
to ensure the protection of animal and human health...recourse to Article 36 
[now Article 36 TFEU] is no longer justified”. 

Thus, the Italian measures had to be reviewed solely within the framework 
of the directive. The same reasoning was followed in a whole series of 
cases,628 hence by now, it is a settled principle that harmonization of national 
measures that had been adopted on the basis of the derogations provided 
for in Article 36 TFEU excludes the application of primary law in the har-
monized field.629 In this case the purpose of the harmonization measure is 
to safeguard the very same interest as the ones enumerated under Article 
36; therefore, it is reasonable to exclude the recourse to Article 36. This 
is the case even where the harmonizing act introduces a lower standard of 
protection of the interest in question than the standard applied by one or 
more of the Member States which had previously enacted national measures 
in reliance on Article 36. The Union harmonization act displaces Article 
36 as long as it provides for the necessary measures in order to protect the 
interests mentioned in the latter provision without it being required to adopt 
the highest standard applied amongst the Member States.630 

In summary, the Tedeschi-line case law lays down the rule that Member 
States are precluded from invoking the exceptions to the free movement 
provisions laid down in the Treaty in justifying their national laws restrictive 
on free movement when the measures that may be adopted on the basis of 
those exceptions have been harmonized by an act of secondary law.           

628. E.g. ECJ, 23 May 1996, Case C-5/94 The Queen v Ministry of Agriculture, Fisheries 
and Food, ex parte: Hedley Lomas (Ireland) Ltd., para. 18; ECJ, 19 March 1998, Case 
C-1/96 The Queen v Minister of Agriculture, Fisheries and Food, ex parte Compassion 
in World Farming Ltd, para. 47; ECJ, 12 November 1998, Case C-102/96 Commission v 
Germany, para. 21; ECJ, 25 March 1999, Case C-112/97 Commission v Italy, para. 54; 
ECJ, 11 May 1999, Case C-350/97 Wilfried Monsees v Unabhängiger Verwaltungssenat 
für Kärnten, para. 24. 
629. Mortelmans, supra note 434, p. 1328; Slot, supra note 430, p. 382.
630. Currall, supra note 513, p. 187 et seq. 
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7.2.5.  National law – secondary law – fundamental freedoms 
in exhaustively harmonized areas

A somewhat broader issue in the relationship of national law – secondary 
law – fundamental freedoms is whether national provisions which imple-
ment an act of secondary law bringing about complete harmonization are 
to be measured for their compatibility only against the harmonizing secon-
dary law or both secondary law and the fundamental freedoms. This issue 
must be distinguished from the Tedeschi-line case law discussed above. The 
Tedeschi-line case law excludes, in the presence of harmonizing secondary 
law, recourse to the exceptions to the fundamental freedoms set out under 
primary law. The effect of this is that the Member States’ manoeuvring 
room in finding exceptions to the requirements of the fundamental freedoms 
is reduced, since they must allow the free movement of those products and 
production factors which comply with the harmonizing act without the pos-
sibility to invoke the public interest exceptions otherwise available under 
primary law. In the second group of cases where the issue is more general, 
i.e. whether the freedoms apply in a field which is subject to harmonization, 
the exclusion of the freedoms would, in most cases, have the opposite effect, 
i.e. enhancing the liberty of the Member States. As long as they implement 
a harmonizing Union act correctly, they do not have to worry about their 
actions being tested against a second standard represented by the funda-
mental freedoms, which, theoretically, may differ from the standard set by 
secondary law and as such can constitute “an additional hurdle for domestic 
law to comply with...”.631    

Initially, the Court’s case law was not consistent as regards the broader 
aspect of the relationship of national law – secondary law – fundamental 
freedoms. In some cases the Court tested the national provisions solely 
against secondary law,632 while in other cases the Court conducted a two-
fold analysis.633 Advocate General Geelhoed in his Opinion in Commission 
v Austria took a clear stand on this issue by stating that

631. Kofler and Tenore, supra note 603, p. 318.
632. ECJ, 12 October 1995, Case C-85/94 Groupement des Producteurs, Importateurs et 
Agents Généraux d’Eaux Minérales Etrangères, VZW (Piageme) and others v Peeters NV; 
ECJ, 14 July 1998, Case C-385/96 Criminal proceedings against Hermann Josef Goerres; 
ECJ, 26 October 1995, Case C-51/94 Commission v Germany; ECJ, 12 December 1990, 
Case 241/89 SARPP v Chambre syndicale des raffineurs et conditionneurs de sucre de 
France and others. 
633. ECJ, 18 June 1991, Case C-369/89 Piageme and others v BVBA Peeters; ECJ, 
5 April 2001, Case C-123/00 Christina Bellamy v English Shop Wholesale SA; ECJ, 14 
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 “[...] it is preferable, where a particular matter has been made subject to fully 
harmonised rules at Community level, to assess the relevant national provisions 
covered by the directive in question in the light of that secondary Community 
legislation and not in the light of the provisions of primary Community law. 
Only where a national rule must unquestionably be regarded as falling outside 
the scope of the directive can there be any justification for assessing it under 
the provisions of the Treaty [...].”634

In this case, the Commission brought an infringement action against Austria 
on the ground that the provisions of Austrian law that prohibited in a general 
manner the affixation of health-related information on foodstuffs infringed 
the relevant Union directive and Article 34 TFEU. The Austrian provisions 
went beyond the standards imposed by the Union directive. The directive 
prohibited only the reference to diseases on the packaging of foodstuff, 
whereas the Austrian rules banned all health related information. However, 
the directive authorised stricter standards, but only on the grounds that were 
set out exhaustively in the directive. The Court in its judgment followed the 
proposition of the Advocate General that the Austrian rules should only be 
reviewed in the light of the directive holding that “...since Article 15(2) of 
Directive 79/112 carried out an exhaustive harmonisation of the grounds on 
which the application of national rules raising obstacles to trade in food-
stuffs complying with the directive may be justified, any national measure 
relating thereto must be assessed in the light of the provisions of that har-
monising measure and not of Articles 28 EC and 30 EC [now Articles 34 
and 36 TFEU]”.635  

As appears from more recent case law, this solution prevails regarding the 
problem whether national rules that implement a Union regime should be 
reviewed both in the light of secondary and primary Union law or rather 
only in the light of the former. In the Swedish Match case636 the Court stated 
in a general manner that:

July 1988, Case 298/87 Proceedings for compulsory reconstruction against Smanor SA. 
For a description of the cases see Opinion of Advocate General Geelhoed, 4 July 2002, 
Case C-221/00 Commission v Austria, FN 30, 31.
634. Opinion of Advocate General Geelhoed, Case C-221/00 Commission v Austria, 
para. 44.
635. ECJ, 23 January 2003, Case C-221/01 Commission v Austria, para. 42.
636. ECJ, 14 December 2004, Case C-210/03 Swedish Match AB, Swedish Match UK 
Ltd v Secretary of State for Health.
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“…in a field which has been exhaustively harmonised at Community level, a 
national measure must be assessed in the light of the provisions of that harmo-
nising measure and not of those of primary law”.637

Accordingly it concluded that:

“[s]ince the marketing of tobacco products for oral use is a question that is 
regulated in a harmonised manner at Community level, the national legislati-
on at issue in the main proceedings which, duly transposing the Community 
legislation, prohibits the marketing of those products may thus be assessed 
with regard only to the provisions of that Community legislation, not to those 
of Articles 28 EC and 29 EC [now Articles 34 and 35 TFEU]”.638 

This position has not been unanimously supported in academia. Sørensen, 
while acknowledging that the Court’s approach is explicable from the point 
of view of judicial economy, considers it excessive to exclude an assessment 
of national legislation in the light of the rights of free movement in the cases 
described above.639 In contrast, Mortelmans seems to agree with the Court’s 
view on the relationship of national law – secondary law – primary law in 
completely harmonized domains.640 

The premise that national law is to be tested exclusively against secondary 
law, however, is conditional upon the fact that the legality of secondary 
law is not questioned for its compliance with primary law. As the validity 
of secondary law is merely a presumption, it can evidently be rebutted. 
Accordingly, the primary law freedoms may only be excluded from the 
examination of the compatibility of national law with EU law if no doubt 
is raised as to the validity of the act of secondary law which the national 
provisions at issue were to implement. On the contrary, where the legality 
of secondary law is challenged for its compatibility with the fundamen-
tal freedoms, the latter re-enter the picture with the result that the act of 
secondary law will be amenable to review in the light of the primary law 

637. Case C-210/03 Swedish Match, para. 81. See also ECJ, 12 October 1993, Case 
C-37/92 Criminal proceedings against José Vanacker and André Lesage and SA Baudoux 
combustibles; para. 9; Case C-324/99 DaimlerChrysler, para. 32; ECJ, 24 October 2002, 
Case C-99/01 Criminal proceedings against Gottfried Linhart and Hans Biffl, para. 18; 
ECJ, 17 April 2007, Case C-470/03 AGM-COS.MET v Suomen Valtio and Tarmo Lehtinen, 
para. 50; ECJ, 9 March 2006, Case 421/04 Matratzen Concord AG v Hukla Germany SA, 
para. 20; ECJ, 18 January 2007, Case C-313/05 Maciej Brzeziński v Dyrektor Izby Celnej 
w Warszawie, para. 44.
638. Case C-210/03 Swedish Match, para. 82.
639. Sørensen, supra note 214, p. 165.
640. Mortelmans, supra note 434, p. 1327. 
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freedoms.641 In this case only the act of secondary law is to be tested in the 
light of the freedoms and if it is declared invalid it will most probably have 
consequences for the implementing national laws as well, as a national law 
that contravenes the fundamental freedoms cannot continue to be applied 
even if it had been adopted in implementation of – the meanwhile invalida-
ted – Union directive (see Section 6.2.).

This has also been confirmed in Swedish Match where the Court – while 
ruling out the possibility to assess the UK law that implemented the direc-
tive’s prohibition on the marketing of tobacco products for oral use in the 
light of the free movement of goods – did test the compatibility of the Union 
directive with the same freedom.642 In another case, which concerned a 
general prohibition on the export of waste under German law in accordance 
with a Union regulation, the CJ was asked whether such national legislation 
should be tested not only against the provisions of the regulation but also 
those of Articles 34-36 TFEU on the free movement of goods.643 The Court 
held that the national measure did not have to be subjected to a review in 
the light of the free movement of goods even though the regulation when 
authorising restrictive national measures on the shipments of waste included 
the expression “in accordance with the Treaty”. In so holding, the Court 
specifically pointed out that the national court had not questioned the vali-
dity of the regulation at issue with regard to Articles 34-36 TFEU.644 Thus, 
the application of primary law was ruled out only due to the fact that the 
compatibility of the regulation with primary law had not been challenged. 

It is true that this latter point is not always emphasised by the Court. In some 
judgments, such as DocMorris, the Court made a rather general statement 
to the effect that a “national rule […], whereby a Member State discharges 
its obligations under [a directive], cannot be characterised as a measure 
having equivalent effect to a quantitative restriction on imports within the 
meaning of Article 28 EC [now Article 34 TFEU]”,645 without adding that 

641. Mortelmans, supra note 434, p. 1327; Sørensen, supra note 214, p. 166, Kofler and 
Tenore, supra note 603, pp. 317, 324; A.P. Dourado, The Relationship between Primary 
and Secondary EU Law in Tax Law: The Legitimacy of Different Interpretation Criteria 
Applied to EU and National Legal Sources, in: Traditional and Alternative Routes to 
European Tax Integration (D. Weber ed., IBFD 2010), pp. 171-189, at p. 183.
642. Case C-210/03 Swedish Match, paras. 59-61.
643. Case C-324/99 DaimlerChrysler.
644. Ibid. para. 30.
645. Case C-322/01 DocMorris, para. 53; ECJ, 23 March 2000, Case C-246/98 Criminal 
proceedings against Berendse-Koenen M.G. en Berendse H.D. Maatschap, para. 25; ECJ, 
29 April 2004, Case C-387/99 Commission v Germany, para. 50; Case C-123/00 Bellamy, 
para. 21. 
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the provisions of the directive itself may nevertheless be qualified as such 
and should thus, be reviewed for their compliance with Article 34. Even 
more misleading is the following language: 

“if a product produced industrially comes within the definition of medicinal pro-
duct in Article 1(2) of Directive 2001/83, the obligation on the importer of that 
product to obtain a marketing authorisation in accordance with that directive 
prior to marketing it in the Member State of importation cannot in any event 
constitute a restriction on trade between Member States prohibited by Article 
28 EC [now Article 34 TFEU] [...]”646

As we have pointed out above, the reason for which the Court does not scru-
tinize in these cases the compatibility of secondary legislation with the free 
movement provisions is – most likely – the lack of ex officio examination of 
the legality of secondary law. However, the Court’s statements cited above 
go beyond these giving the impression that the Court considers the adoption 
of exhaustive harmonization measures in a certain policy field as creating 
a reserved area of regulation for the Union legislature which is shielded 
from the effect of the fundamental freedoms. Based on such statements 
one may arrive at the conclusion, as De la Feria does, that the Court’s case 
law has established the “primacy, or pre-emptive effect, of secondary law”, 
which she fears of entailing the “inversion” of the hierarchy of norms in 
the Union’s legal order.647 We submit, however, that a more subtle picture 
emerges when we take into account the entirety of the case law concerning 
the relationship of national law – secondary law – fundamental freedoms. 
We consider that the rule that secondary law takes precedence over the fun-
damental freedoms in areas subject to full harmonization is merely a rule of 
application similar to the generally accepted organising principle of ‘lex spe-
cialis’ according to which, specific rules replace general norms when their 
respective scopes of application coincide. It does not, however, invert the 
substantive hierarchical ranking of primary and secondary law. As Sørensen 
points out, “the lex specialis principle does not normally take precedence 
over the lex superior principle”.648 Advocate General Cruz Villalón calls the 
relationship between secondary legislation and the Treaty freedoms “proce-
dural supersession” meaning that “the Treaty is superseded as a necessary 
criterion for assessment in favour of the act of secondary European Union 
legislation” and “the freedom is rendered irrelevant only for the purposes 
of assessing whether a particular national measure complies with European 

646. ECJ, 15 November 2007, Case C-319/05 Commission v Germany, para. 35. The 
unclear nature of this language is pointed out in the Opinion of Advocate General Cruz 
Villalón, Case C-216/11 Commission v France, para. 37, FN 9.  
647. De la Feria, supra note 212, p. 282 et seq.
648. Sørensen, supra note 214, p. 166.
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Union law”.649 He expressly rejects the idea that this procedural superses-
sion would have the effect of reversing the hierarchical relationship between 
primary and secondary law:   

“[this] procedural situation [...] cannot be understood in terms of ‘applicabili-
ty’ since, on the contrary, a form of reverse hierarchy would arise in the system 
of sources of European Union law. The secondary legislation of the European 
Union cannot have the effect of excluding the application of the fundamental 
freedoms guaranteed by the Treaty.”

He further explains that the applicability of the primary law freedoms can-
not be definitively excluded in domains where exhaustive harmonization 
exists, as that would contradict the premise that secondary law is subject 
to review for its legality under primary law and that secondary law is to be 
interpreted consistently with primary law:  

“[...] exclusion of the application of primary law [...] would run directly coun-
ter to the review of the validity of legislative acts of secondary law in the light of 
European Union law. Acts implementing the fundamental freedoms, including 
acts providing for exhaustive harmonisation, always make it possible, in the 
appropriate context, for their formal and substantive compatibility with the 
Treaties, including the fundamental freedoms, to be reviewed. [...]

In the same way, this alleged effect of excluding the application of the funda-
mental freedoms also runs counter to the requirement that secondary law must 
be interpreted in the light of primary law. That requirement, the result of the 
binding and also inspirational nature of the provisions of the Treaty and other 
provisions of primary law, notably the Charter of Fundamental Rights of the 
European Union, precludes any attempt to render inapplicable the freedoms 
of movement.”650

Consequently, even if secondary law takes precedence in the order of ap-
plication over the primary law freedoms or, in other words, ‘procedurally 
supersedes’ the latter in exhaustively harmonized areas, the substantive 
hierarchy of Union law according to which secondary law is subordinated 
to primary law remains unchanged. This means that harmonizing measures, 
whether exhaustive or not, must respect the basic internal market freedoms 
expressed in the free movement provisions. The validity of secondary law 
is conditional upon its compatibility with the fundamental freedoms and 
any piece of secondary legislation that is established to be incompatible 
with those freedoms can be annulled or declared invalid. Again we recall 
that the Court does not address the issue of validity of Union acts on its own 

649. Opinion of Advocate General Cruz Villalón, Case C-216/11 Commission v France, 
paras. 35, 44.
650. Ibid. paras. 39-40.
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motion, therefore, the number of cases where the fundamental freedoms 
actually prevail over secondary law in exhaustively harmonized areas is 
undoubtedly limited. 

It needs to be noted that the fundamental freedoms may apply in fully har-
monized areas not only for the purpose of directly reviewing the legality of 
harmonizing measures that are applicable to the area in question but also for 
the purpose of serving as a standard for the interpretation of such harmoni-
zing measures. As Advocate General Geelhoed pointed out in his opinion 
in Commission v Austria, the fact that in fully harmonized domains national 
laws which fall under the scope of a harmonizing act, i.e. a directive, are to 
be examined only in the light of the latter “does not alter the fact that the 
provisions of [a] Directive [...] must, as must any provisions of secondary 
law, be interpreted in the light of the provisions of the Treaty relating to the 
free movement of goods”.651 Reconciling interpretation of secondary law 
with primary law may, in fact, render the rule of ‘assessing national law 
exclusively in the light of secondary law in fully harmonized areas’ futile. 
This is so because reconciling interpretation may result in the application 
of the standards of the free movement provisions within the framework of 
secondary law and therefore, it can give effect to the freedoms even where, 
in principle, they have no room to play. 

In brief, another settled rule that can be extracted from the case law concern-
ing the relationship of national law – secondary law – fundamental freedoms 
is that in policy areas covered by exhaustive harmonization, national law 
is to be tested only against the harmonizing secondary legislation and not 
against the fundamental freedoms.  

7.2.6.  Simultaneous application of secondary law and 
fundamental freedoms 

The rule that secondary law replaces the fundamental freedoms where the 
scope of application of the two overlaps applies to areas which are exhaus-
tively harmonized by secondary law. The emphasis put by the Court on this 

651. Opinion of Advocate General Geelhoed, Case C-221/00 Commission v Austria, 
para. 46.
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latter aspect suggests that in all other instances the fundamental freedoms 
may apply alongside with the secondary law instrument governing the given 
field. This is the case where:652 

a.  the scope of harmonization does not cover the entire field concerned, 
i.e. the harmonization is not exhaustive or full. For example, the Court 
held, in regard to a Dutch law, which prohibited the addition of a pre-
servative (nisin) to processed cheese intended for the domestic market 
that the matter did not fall under the scope of the Union harmonization 
measure which existed in the field, therefore, the law was to be judged 
under the provisions on the free movement of goods:

“Whilst it is true that the obstacles to which the disparity of the national laws 
on the subject give rise in intra-Community trade in the products concerned 
may be eliminated only by a uniform set of rules adopted at Community level, 
such rules do not exist at the present stage of Community law. Council Directive 
64/54/EEC on the approximation of the laws of the Member States concerning 
the preservatives authorised for foodstuffs intended for human consumption 
[...] in fact merely provides in Article 6 thereof that the Directive “shall not 
affect the provisions of national laws concerning:....(b) nisin” and thus by im-
plication allows the Member States to retain in relation to the matter in issue a 
discretionary power within the limits laid down by general provisions of Article 
36 of the Treaty [now Article 36 TFEU].” 653 

  This was even more explicit in Ruwet concerning national laws which 
prescribed the nominal volume for bottles in which cider could be mar-
keted in Belgium. The Court ruled:  

“In the case of partial harmonisation such as the situation in point in the main 
proceedings, [the] prohibition [set out in Article 34 TFEU] applies to the ban 
on the marketing of prepackages that are not the subject of such harmonisation. 
In such a case, a contrary interpretation would be tantamount to authorising 
the Member States to partition their national markets in regard to products not 
covered by the Community rules, contrary to the objective of free movement 
pursued by the Treaty.”654 

652. See De la Feria, supra note 212, p. 282 et seq; Currall, supra note 513, p. 187; 
Slot, supra note 430, pp. 382, 388. 
653. ECJ, 5 February 1981, Case 53/80 Officier van justitie v Koninklijke Kaasfabriek 
Eyssen BV. 
654. ECJ, 12 October 2000, Case C-3/99 Cidrerie Ruwet SA v Cidre Stassen SA and HP 
Bulmer Ltd, para. 47. See also ECJ, 10 July 1984, Case 72/83 Campus Oil Limited and 
others v Minister for Industry and Energy and others, paras. 27-31; ECJ, 14 September 
2000, Case C-238/98 Hugo Fernando Hocsman v Ministre de l’Emploi et de la Solidarité, 
paras. 31-34; ECJ, 14 December 2004, Case C-309/02 Radlberger Getränkegesellschaft 
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b.  the act of secondary law applies the technique of minimum harmoniza-
tion. For example, the Court pointed out in Delhaize regarding national 
rules requiring wine of designated origin to be bottled in the region of 
production and limiting bulk exports:

“It is true that under Article 18 of Regulation No 823/87 the Member States 
may, taking into account fair and traditional practices, lay down additional or 
more stringent conditions of movement than those laid down in Regulation No 
823/87 for quality wines produced in specified regions in their territory, such as 
wines bearing the designation “denominación de origen calificada”.

However, Article 18 of Regulation No 823/87 cannot be interpreted as autho-
rizing the Member States to impose conditions contrary to the Treaty rules on 
the movement of goods.” 655

c.  in general, the harmonization measure leaves room for the Member 
States’ discretion in implementation, which includes the case where the 
act of secondary law grants not only an authorization but an option to 
the Member State (see Section 7.2.7.). The harmonizing secondary le-
gislation which allows discretion to the Member States in its implemen-
tation sometimes specifically points to the limits set by the fundamental 
freedoms which the Member States must respect in exercising such 
discretion. This was the situation, for example, in a case concerning the 
harmonized Union regime of packaging and packaging waste:

“As regards the reuse of packaging, Article 5 of Directive 94/62 does no more 
than allow the Member States to encourage, in conformity with the Treaty, 
systems for the reuse of packaging that can be reused in an environmentally 
sound manner.

Apart from the definition of the concept of ‘reuse’ of packaging, certain general 
provisions on measures to avoid packaging waste and the provisions relating to 

mbH & Co. and S. Spitz KG v Land Baden-Württemberg, paras. 54-57; ECJ, 10 April 2008, 
Case C-265/06 Commission v Portugal, para. 28; ECJ, 30 April 2009, Case C-132/08 Lidl 
Magyarország Kereskedelmi bt v Nemzeti Hírközlési Hatóság Tanácsa, para. 45. 
655. ECJ, 9 June 1992, Case C-47/90 Établissements Delhaize frères et Compagnie 
Le Lion SA v Promalvin SA and AGE Bodegas Unidas SA, paras. 25-26. See also Case 
C-322/01 DocMorris, paras. 16, 63-64; ECJ, 16 December 2008, Case C-205/07 Criminal 
proceedings against Lodewijk Gysbrechts and Santurel Inter BVBA, paras. 34-35; ECJ, 28 
October 1999, Case C-6/98 Arbeitsgemeinschaft Deutscher Rundfunkanstalten (ARD) v PRO 
Sieben Media AG, para. 49; ECJ, 22 June 1993, Case C-11/92 The Queen v Secretary of 
State for Health, ex parte Gallaher Ltd, Imperial Tobacco Ltd and Rothmans International 
Tobacco (UK.)Ltd; ECJ, 9 July 1997, Case C-34-36/95 Konsumentombudsmannen (KO) v 
De Agostini (Svenska) Förlag AB and Others; ECJ, 25 June 1998, Case C-203/96 Chemische 
Afvalstoffen Dusseldorp BV and Others v Minister van Volkshuisvesting, Ruimtelijke 
Ordening en Milieubeheer; ECJ, 1 December 1998, Case C-410/96 André Ambry, paras. 
23-24; ECJ, 23 February 2006, Case C-441/04 A-Punkt Schmuckhandels GmbH v Claudia 
Schmidt, paras.  11-12.
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return, collection and recovery systems, [....], Directive 94/62 does not regulate, 
as regards Member States which are disposed to exercise the power granted by 
Article 5, the organizationof systems encouraging reusable packaging.

 [...] the organizationof national systems intended to encourage the reuse of 
packaging is therefore not the subject of complete harmonisation.

Such systems can consequently be assessed on the basis of the Treaty provisions 
relating to the free movement of goods.

Furthermore, Article 5 of Directive 94/62 allows the Member States to encou-
rage systems for the reuse of packaging only ‘in conformity with the Treaty’. 656   

  This case is an example of non-exhaustive harmonization which specifi-
cally permits the Member States to enact laws outside the limited scope 
of the harmonization measure for the purpose of introducing systems 
which encourage the reuse of packaging and design and implement 
such systems within their own discretionary powers circumscribed by 
the rules of primary law. 

  Even if the harmonizing secondary law does not make an explicit refe-
rence to the obligation of exercising discretion in conformity with pri-
mary law, such requirement is inherent in the manner in which national 
law – secondary law – primary law apply in non-completely harmoni-
zed policy areas. 

In summary, in the three groups of cases referred to above, the Court clari-
fied that where an act of secondary law only partially harmonizes the area 
concerned or sets forth only minimum requirements regarding the regula-
tion of a certain matter, or gives only general guidelines regarding a regime 
to be implemented by the Member States, the latter maintain their power to 
regulate the area left unaffected by the harmonizing act or to introduce more 
stringent rules than those laid down in the harmonizing act or to provide for 
the details of the harmonized regime at their own discretion. However, in 
doing so, the Member States remain bound by the limits set by primary law. 
Therefore, in all these domains, harmonizing secondary legislation and the 
primary law freedoms apply simultaneously to delimit the scope of action 
for the Member States. 

656. Case C-309/02 Spitz, paras. 54-58, similar wording was used in the directive at 
issue in C-322/01 DocMorris, para. 64.
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7.2.7.  Authorization versus option granted by secondary law

As we have seen above, a harmonizing act of secondary law and the primary 
law freedoms apply simultaneously where, inter alia, the harmonizing act 
leaves room for the Member States’ discretion in implementation. Most 
frequently, this happens where the harmonizing act grants an option for the 
Member States which they can choose to exercise or not to exercise at their 
discretion. With regard to national measures which exercise an option gran-
ted by secondary law, the Court has held that for such national measures it is 
not enough to comply with the secondary law that grants the option but they 
must also accord with the primary law freedoms. As it was held in Bosal: 

“[…], Article 4(2) of the directive leaves each Member State the option of pro-
viding that any charges relating to that holding may not be deducted from the 
taxable profits of the parent company.

It follows that, in so far as [the national law at issue] merely implements the 
possibility offered by Article 4(2) of the directive to refuse the deduction of costs 
incurred by parent companies in connection with holdings in the capital of their 
subsidiaries, it is compatible with the directive.

However, that possibility may be exercised only in compliance with the fun-
damental provisions of the Treaty, in this case Article 52 thereof [now Article 
49 TFEU]. It is therefore in relation to that provision that it is necessary to 
examine the question whether the directive authorises a Member State only 
partially to allow, as does [the national law at issue], the deductibility of costs 
in relation to holdings.”657

This seems to be in accordance with a more general statement that the Court 
made in Kholl, according to which:

 “ ... the fact that a national measure may be consistent with a provision of 
secondary law [...] does not have the effect of removing that measure from the 
scope of the provisions of the Treaty.”658

Situations where a Union measure grants an option to the Member States 
must be distinguished from another form of permissory norms; namely, 
clear-cut authorizations. In the Ouzo case,659 which will be discussed in 
detail in the next Section, the Court held that Greece by fixing an excise duty 
for ouzo at a 50% lower rate than the standard national rate on alcohol did 

657. ECJ, 18 September 2003, Case C-168/01 Bosal Holding BV v Staatssecretaris van 
Financiën, paras. 23, 25-26. See also ECJ, 23 February 2006, Case C-471/04 Finanzamt 
Offenbach am Main-Land v Keller Holding GmbH, para. 45. 
658. ECJ, 28 April 1998, Case C-158/96 Raymond Kohll v Union des Caisses de Maladie, 
para. 25.
659. ECJ, 5 October 2004, Case C-475/01 Commission v Greece (Ouzo).
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not infringe any provision of EU law, as it merely made use of an authori-
zation granted in a Union directive. Such lower taxation of a domestically 
produced alcoholic beverage is clearly in breach of the primary law prohi-
bition of discriminatory internal taxation laid down in Article 110 TFEU. 
However, the Court examined the discriminatory Greek legislation exclu-
sively in the light of the directive, which granted the authorization for such 
taxation, leaving Article 110 TFEU outside the scope of scrutiny. Hence, 
the case tells us that in such a constellation, the relationship of national 
law – secondary law – primary law is governed by the premise of ‘exclu-
sive application of secondary law’. Kofler and Tenore point out that this 
seems to oppose the approach followed by the Court with regard to options.660 
Indeed, the question can be raised to what extent an authorization by a 
Union measure, such as the one in Ouzo, is different from an option granted 
to the Member States, such as the one at issue in Bosal. A possible answer 
to this question was given by Advocate General Tizzano in his Opinion in 
Ouzo, where he explained that:

 “...Greece was free to decide whether and when to exercise the option it was 
accorded but....[it] was not in fact free to decide how to exercise that option”661  
(emphasis added)

and 

“what the present action is calling into question is not the method of applying 
[the authorisation provision]...but the mere fact of applying that provision, 
that is to say the mere fact of exercising the right conferred by that provision.”662 

Thus, the difference seems to be that an authorization measure – what 
Advocate General Tizzano does not distinguish from an ‘option’ when he 
uses the same term to designate to two types of permissory norms – as 
opposed to a real option, does not grant leeway for the Member States to 
act. This means that when a Member State chooses to act upon an authori-
zation it cannot exercise actual discretion in its action. The situation is to 
the contrary when Member States are granted an option. This can be better 
understood when we compare the two provisions of secondary law, which 
were at issue in Ouzo, on the one hand, and in Bosal, on the other. In Ouzo 
the directive provided:   

660. Kofler and Tenore, supra note 603, p. 318.
661. Opinion of Advocate General Tizzano, 15 January 2004, Case C-475/01 Commission 
v Greece, para. 49.
662. Opinion of Advocate General Tizzano, Case C-475/01 Commission v Greece, 
para. 59.
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“The following Member States may apply a reduced rate, which may fall below 
the minimum rate but not be set more than 50% below the standard national 
rate of duty on ethyl alcohol, to the following products: 

[…] 

the Hellenic Republic, in respect of those aniseed flavoured spirit drinks de-
fined in Regulation (EEC) No 1576/89 which are colourless and have a sugar 
content of 50 grams or less per litre, and in which at least 20% of the alcoholic 
strength of the final product is composed of alcohol flavoured by distillation in 
traditional discontinuous copper stills with a capacity of 1 000 litres or less.”

In Bosal the provision of the directive in question was the following: 

“[…], each Member State shall retain the option of providing that any charges 
relating to the holding and any losses resulting from the distribution of the 
profits of the subsidiary may not be deducted from the taxable profits of the 
parent company.[…]”

As it appears, the provision in Ouzo is a very specific provision which pin-
points to what type of alcohol and how much lower exercise duty can be 
applied. In contrast, the provision in Bosal did leave room for manoeuvre 
for the Member States in implementation which the Netherlands made use 
of when it introduced only a partial denial of cost deduction, i.e. it denied 
the costs relating to holdings in subsidiaries which did not generate profits 
taxable in the Netherlands. 

In the forthcoming part, for the sake of clarity, we call the Ouzo-type measu-
res ‘authorization measures’ and the Bosal-type measures ‘options’.       

In summary, authorizations measures, given that they do not leave scope 
for the Member States’ discretion, are approximated to measures bringing 
about complete or exhaustive harmonization. Therefore, national laws 
making use of an authorization given by secondary law are to be tested 
only against the secondary law. Conversely, national laws which exercise 
an option granted by secondary law leaving discretionary powers to the 
Member States are subject to review not only in the light of the secondary 
law but also primary law.  

7.2.8.  Authorization measures in infringement procedures

The rule of exclusive application of secondary law in the case of authori-
zation measures may lead to some rather counterproductive results. This 
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is apparent in cases where a national provision adopted on the basis of 
an authorization granted under secondary Union law is challenged by the 
Commission in an infringement procedure on the ground of infringing pri-
mary law. This was the situation in two substantially similar cases which 
were, however, decided by the Court in the opposite ways. In the Ouzo 
case,663 mentioned above, the Court stuck to the rule of exclusive application 
of secondary law. In the Grapefruit case, the Court applied the method of 
reconciliatory interpretation of secondary law with primary law.664 

In Ouzo, one of the most controversial cases in the CJ’s case law concerning 
the relationship of national law – secondary law – fundamental freedoms, 
the provision of primary law that was at issue was not one of the funda-
mental freedoms but Article 110 TFEU (previously Article 90 EC), which 
prohibits discriminatory internal taxation of imported products as compared 
to similar domestic products. Greece imposed excise duty on ouzo at a 
lower rate than on other alcoholic beverages originating from other Member 
States, such as gin, vodka and whisky. It did so, on the basis of an autho-
rization contained in a Union directive on the harmonization of structures 
of excise duties on alcohol. The Commission brought an infringement pro-
cedure against Greece, alleging that it failed to fulfil its obligations under 
Article 110 TFEU. In particular, the Commission argued that secondary EU 
legislation must be transposed into the Member States’ legal orders in a way 
that accords with the TFEU, thus, the authorization under secondary law for 
levying a reduced excise duty on national products does not discharge the 
Member States from the obligation to comply with the fundamental princi-
ples of the TFEU, such as the one set out in Article 110. The Court with a 
rather laconic and formalistic reasoning dismissed the Commission’s claim 
and held that “...since the Hellenic Republic has done no more than maintain 
in force national rules adopted on the basis of Article 23(2) of Directive 
92/83 and which comply with that provision, it has not failed to fulfil its 
obligations under Community law.” 665 The decision was heavily criticized 

663. Case C-475/01 Commission v Greece.
664. ECJ, 12 July 1990, Case C-128/89 Commission v Italy.
665. Case C-475/01 Commission v Greece, para. 24.
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in academic circles666 for the reason that it “... restricts the full force of the 
freedoms and opens the door for Member States to pack their own interests 
in secondary Community legislation.”667 

The Court examined the Greek law setting forth a lower rate for ouzo exclu-
sively in the light of the directive; thus, abiding by the rule that in the case of 
secondary legislation that does not leave discretion for the Member States, 
national law should only be scrutinized in the light of the harmonizing 
secondary law to the exclusion of primary law. The primary law provision, 
specifically Article 110 TFEU, could have only been applied if the legality 
of the directive had also been at issue. The latter was not at issue, as the 
Commission had not claimed the incompatibility of the directive’s provision 
with Article 110 TFEU. As to the background, it is important to note that the 
Commission could not challenge directly the authorising provision of the 
directive as the time limit for bringing an action for annulment under Article 
263 TFEU had expired. In this context, the suspicion that the Commission 
had actually tried to circumvent the procedural constraints in the remedial 
system of the TFEU and attempted to misuse the infringement procedure 
for challenging, in reality, the legality of the directive was not unfounded. 
In reaction to this concern, the Commission firmly denied that it intended 
to call into question the legality of the directive.668 

On the one hand, the absence of a challenge to the legality of the directive 
normally means that the Court does not examine ex officio such legality, 
including the compatibility of the directive with primary law. On the other 
hand, even if the Commission had challenged the legality of the directive the 
Court could not have declared it invalid in an infringement procedure.669 As 
we recall, the presumption of validity of Union acts lays down that Union 
measures remain valid “...until such time as they are withdrawn, annulled 
in an action for annulment or declared invalid following a reference for a 

666. See Kofler and Tenore, supra note 603, p. 320 et seq and the authors referred 
to by them: Dürrschmidt, Nachbetrachtung zu EuGH, EuZW 2004, 729 – Kommission/
Griechenland (Ouzo), 16 Europäische Zeitschrift für Wirtschaftsrecht (2005), pp. 229-230; 
Weinzierl, Die Ouzo-Entscheidung des EuGH (Rs. C-475/01) – Eine ungenutzte Möglichkeit 
zur Bereinigung der Gemeinschaftsrechtsordnung von Widersprüchen, 39 Europarecht 
(2005), pp. 759-769; Lüdicke and Hummel, Zum Primat des primären Gemeinschaftsrechts, 
15 Internationales Steuerrecht (2006), p. 694, 697; Tsiros, The ‘Ouzo’ Case: Towards a 
New Assessment of Member State Obligations under the Treaty and the Commission’s 
Discretion in the Exercise of Public Enforcement, 12 Columbia Journal of European Law 
(2006), pp. 809-826, see supra note 603, FN 49.
667. Kofler and Tenore, supra note 603, p. 321.
668. Opinion of Advocate General Tizzano, Case C-475/01 Commission v Greece, 
para. 44.
669. Similarly, Kofler and Tenore, supra note 603, p. 321.
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preliminary ruling or a plea of illegality”.670 The list of actions whereby a 
Union measure can be invalidated does not include the infringement proce-
dure. This is reasonable, as otherwise the procedural safeguards built in the 
action for annulment, primarily the time-limit, could easily be avoided by 
the Commission – which is anyways a privileged applicant in an action for 
annulment – by bringing infringement procedures against Member States 
that exercised authorizations on the basis of Union measures which the 
Commission considers illegal. In addition, it would be awkward to condemn 
a Member State for infringing Union law when it merely exercises a right 
granted to it. In this respect, Ouzo can be seen in parallel with Doc Morris.671 
Doc Morris laid down that a Member State merely complying with an obli-
gation under secondary law cannot infringe primary law.672 Ouzo clarifies 
that it is also true in an inverse situation; that is, a Member State exercising a 
right – granted in the form of an authorization – under secondary law cannot 
violate primary law either.

In Ouzo the Court did not expressly state that the infringement procedure is 
not a type of procedure in the framework of which Union acts can be decla-
red invalid. Instead it observed that “... the Commission’s action, which 
seeks directly to challenge the rate of excise duty that the Hellenic Republic 
was authorised to apply to ouzo on the basis of Article 23(2) of Directive 
92/83, indirectly but necessarily amounts to a challenge to the lawfulness of 
that provision”.673 Thereafter, it referred to the principle of presumption of 
legality of Union acts. Such presumption with regard to the directive had not 
been rebutted previously in any of the eligible procedures, thus, the directive 
was considered to produce legal effects which were presumed to be lawful. 
Therefore, Greece was entitled to rely on its provisions.

Having regard to the above, the outcome of the Ouzo case can be explained 
by two considerations. First, it is the result of the strict application of the 
rule according to which national law should be measured only against 
secondary law, to the exclusion of primary law, in cases where no discre-
tion in implementation is left for the Member States by secondary law. 
Second, secondary law remains valid and produces legal effects unless it is 
annulled or declared invalid in proceedings appropriate for such annulment 
or invalidation. Secondary law cannot be declared invalid in an infringement 
procedure brought against a Member State. In our view, the latter factor was 

670. Case C-475/01 Commission v Greece, para. 18. 
671. Case C-322/01 Doc Morris, see also Case C-246/98 Berendse-Koenen; Case 
C-387/99 Commission v Germany; Case C-123/00 Bellamy. 
672. Kofler and Tenore, supra note 603, p. 318.
673. Case C-475/01 Commission v Greece, para. 17.
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decisive in Ouzo, as in another procedure the legality of the directive could 
have been tested against Article 110 TFEU even if national law could not 
have been directly reviewed in the light of the latter. Had the directive’s pro-
vision been invalidated, national law implementing the invalidated directive 
could not have been applied as well (see Section 6.2). Therefore, in another 
procedure, the outcome would have been different. This is demonstrated by 
the Ramel case674 where a situation very similar to that of Ouzo led to the 
invalidation of a Union measure.675 France introduced a charge of equivalent 
effect to custom duties on Italian wines on the basis of an authorization 
granted under a Union regulation. The relevant provision of the Union regu-
lation was declared invalid, which was possible in the given procedure, that 
is, a preliminary ruling procedure in which the legality of the regulation was 
directly challenged in the light of the provisions of primary law. 

In consequence, we consider that the bottom line of the Ouzo case is that 
the Commission is precluded from challenging the validity of a Union act 
in an infringement procedure whether by claiming, directly, the invalidity 
of the Union act, or indirectly, the incompatibility with primary law of the 
national measure implementing the Union act. In view of the rule accor-
ding to which in cases where secondary law leaves no discretion for the 
Member States in implementation national law is to be tested only against 
the harmonizing secondary law but not against primary law, the outcome, 
at least from a doctrinal perspective, seems to be the correct one.676 It is true 
that the strict application of such a rule enables a provision of secondary 
law, which is clearly in breach of primary law, to remain in effect until an 
individual brings the matter in front of a national court that is willing to 
question the validity of such provision in a preliminary ruling procedure. 
The Court resorted to a less rigid solution than this in an earlier case; namely 
the Grapefruit case.677       

The Grapefruit case concerned a rule introduced by Italy according to 
which, grapefruit could only be imported to the country through certain 
designated coastal ports while imports through inland border posts were 
prohibited. The measure was intended to protect the health of the Italian cit-
rus crop and it was based on a directive harmonizing health checks of plant 

674. ECJ, 20 April 1978, Case 80 and 81/77 Société Les Commissionnaires Réunis 
SARL v Receveur des douanes and SARL Les fils de Henri Ramel v Receveur des douanes.
675. Dourado draws a parallel between Ouzo and Ramel, as in both cases the problem 
was with the secondary Union law and not with national law, see Dourado, supra note 641, 
p. 186.
676. Differently, Kofler and Tenore, supra note 603, p. 320 et seq.
677. Case C-128/89 Commission v Italy.
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products, which expressly permitted Member States to impose an import 
ban on certain plants. Specifically, in the case of Italy, the directive autho-
rised a ban on all citrus fruit plants, to which grapefruit also belonged. The 
Commission initiated an infringement procedure against Italy claiming that 
the measure was in breach of both the directive and the Treaty provisions 
prohibiting measures having equivalent effect to quantitative restrictions 
(Articles 34-36 TFEU). Italy relied on the argument of ‘a maiore ad minus’ 
maintaining that if it is authorised to introduce a total ban on citrus fruits it is 
also entitled to adopt a less restrictive measure in the form of allowing entry 
of grapefruit only through certain designated coastal ports. In other words, 
Italy’s defence was that it merely exercised the authorization granted to it 
by the directive in a less restrictive manner than it could have. The Court did 
not accept this argument and followed an approach different from that taken 
in Ouzo. Most importantly, unlike in Ouzo, it did not limit the examination 
of national law to the issue of compatibility with secondary law. Instead it 
emphasised that the aim of the directive at issue was in harmony with the 
aim of the Treaty’s free movement provisions. Particularly, the directive – a 
harmonization instrument based on Article 114 TFEU – was designed to 
promote the free movement of goods by reducing the obstacles constituted 
by divergent Member State’s measures aimed at the protection of the health 
of plants adopted pursuant to the exception set forth in Article 36 TFEU. 
This led the Court to conclude that:

 “...the Member States’ power to adopt health protection measures under the 
harmonizing directive may not under any circumstances exceed the limits laid 
down by Article 36 of the EEC Treaty [now Article 36 TFEU]”.678

This is clearly in conflict with Ouzo where the Court dismissed the 
Commission’s claim that Member States must comply with primary law 
when they exercise a clear-cut authorization granted to them under secon-
dary legislation. In Grapefruit, the Court put emphasis on the overall aim 
of the directive and the fact that such aim corresponded to the objective of 
the Treaty freedoms, while it disregarded the directive’s actual wording and 
called for an analysis which would normally be conducted under Article 
34 and 36 TFEU. That analysis included the examination of the proportio-
nality of the Italian measure, i.e. whether it was appropriate and necessary 
to achieve the protection of the health of plant products at which it was 
aimed. It concluded that less restrictive measures than the prohibition of 
importation of grapefruit through inland border posts were available for that 
purpose. Therefore, it established that the Italian legislation infringed both 
the directive and Article 34 TFEU.

678. Ibid. para. 17.
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In the course of the analysis the Court stated that: 

“[...] the power granted to Member States in the present case by Article 4(2)(a) 
of Directive 77/93 to ban the introduction into their territory of plants, plant 
products [....] cannot be construed as authorizing the Member States to adopt 
measures restrictive of trade which go beyond what is necessary in order to 
protect the health of citrus fruit.”679

From this wording it does not turn out unequivocally whether the Court 
measured the Italian provision at issue directly against the freedoms or it 
did so only indirectly by interpreting secondary law consistently with the 
freedoms. The paragraph mentions the interpretation of the “power gran-
ted to the Member States by Article 4(2)(a) of the Directive” and not the 
interpretation of Article 4(2)(a) of the directive itself. Even if the Court had 
meant to interpret the directive’s provisions in the light of primary law and 
it did not directly test national law against Article 34-36, the outcome of 
the case seems to contradict not only the Ouzo case but also what we have 
seen above in the Tedeschi- line case law (see Section 7.2.4.). According 
to that case law, Member States cannot have recourse to Article 36 TFEU 
in order to justify restrictions on the free movement of goods introduced 
with the aim of protecting the interests listed in that provision where har-
monization measures had been adopted to take care of those interests. Thus, 
the Tedeschi-line case law suggests that in this situation, national provi-
sions must be tested only against the harmonizing measure. In contrast, 
the Grapefruit case tells us that a national measure which is based on an 
authorization granted under a harmonizing directive is still to be examined 
in the light of the principle of proportionality which forms part of the test 
used under the primary law freedoms, specifically, the exceptions set out in 
Article 36 TFEU or the ‘mandatory requirements’ – case law. 

There is, however, a difference between the Grapefruit case and a Tedeschi-
like situation; namely, in Grapefruit, the national law was in line with (the 
wording of) secondary law whereas in Tedeschi it was not, as it introduced 
more restrictive measures than those permitted by secondary law. Therefore, 
there are two possible interpretations of this case law. One interpretation is 
that a double standard applies to the Member States, meaning that they are 
precluded from having recourse to primary law when it would broaden their 
ability to introduce restrictions on the freedoms whereas they are required 
to have such recourse when it limits their capacity to set up such restric-
tions. The other interpretation is that when a Member State measure does 
not comply with secondary law the Member State cannot excuse its fault 

679. Ibid. para. 19.
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by invoking primary law; on the other hand, when a Member State measure 
is in line with secondary law, it does not discharge the Member State from 
the obligation to comply with primary law too. This latter interpretation 
reconciles Grapefruit and Tedeschi, however, it does not absolve the con-
tradiction between Grapefruit and Ouzo. In Ouzo, the Court examined the 
Greek law only in the light of secondary law despite the fact that the infrin-
gement of primary law could have been eliminated by having Article 110 
TFEU brought into the scope of scrutiny. From this angle, the approach in 
Grapefruit is more pragmatic, as it avoids the awkward situation that a pro-
vision of secondary law, which is clearly in breach of primary law, remains 
valid and effective due to the form of procedure in which it was brought 
before the Court. The technique of reconciliatory interpretation of secon-
dary law with primary law is able to neutralize infringements of primary 
law resulting from the provisions of secondary law without the need for a 
formal invalidation of the latter.

7.2.9.  Interim conclusions

In this Section, we have seen various aspects of the relationship of national 
law – secondary law – primary law. The main question in this regard is 
whether the primary law freedoms can be applied in a domain where har-
monizing secondary EU law exists. In this regard, first, we have seen that 
the harmonization of national measures that had been adopted on the basis 
of the public interest exceptions to the freedoms laid down in the Treaty 
excludes the recourse by the Member States to those exceptions (Tedeschi 
rule). Second, in a field which has been exhaustively harmonized, a national 
measure must be assessed in the light of the provisions of the harmonising 
measure and not of those of the primary law freedoms. The premise that 
the primary law freedoms are excluded from an exhaustively harmonized 
field holds true only when the legality of the harmonizing measure is not 
challenged in the light of the freedoms. Further, in non-exhaustively harmo-
nized areas, primary law, including the freedoms, and secondary law apply 
simultaneously for testing the compatibility of national law with EU law. 
However, a national rule whereby a Member State discharges its obligations 
under secondary law cannot infringe primary law. Similarly, a national rule 
whereby a Member State exercises a clear-cut authorization granted to it 
by secondary law cannot infringe primary law either. This latter conclusion 
is drawn from the Ouzo case (C-475/01), which however, deviates from 
earlier case law where the Court found a national provision exercising an 
authorization granted by secondary law in breach of primary law. The Court 
in the latter case used the technique of consistent interpretation of secondary 
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law with primary law so that it could condemn the national provision as 
not being in line with EU law while leaving the validity of secondary law 
intact (Case C-128/89 Grapefruit case). If secondary law – in particular a 
directive – leaves discretion for the Member States in exercising an option 
or, otherwise leaves room for manoeuvre when implementing the provisions 
of the directive into national law, the implementation by the Member States 
must comply not only with the directive but also with primary law.  

In the course of the analysis of the relationship of national law – secondary 
law – primary law we observed the techniques and approaches that the 
Court applies in order to avoid facing a conflict between the fundamental 
freedoms and secondary law which may necessitate the setting aside of 
secondary law. Due to these techniques in a preliminary ruling procedure 
the extent to which secondary law can be reviewed in the light of the fun-
damental freedoms is rather limited, although not completely excluded. In 
a preliminary ruling procedure, differently from a direct action for annul-
ment, the first question that the Court normally faces is a choice of the norm 
against which national law should be tested. By establishing the rule that 
in exhaustively harmonized areas national law is to be tested only against 
secondary EU law, the Court has managed to downsize the chances of con-
flict between secondary Union acts and the primary law freedoms. To be 
more precise, the limited scope of review of secondary law results from the 
combined effect of (i) the principle that in the case of exhaustive harmo-
nization, national law should only be tested against secondary Union law; 
(ii) the presumption of legality of secondary Union law, meaning that the 
compatibility of secondary law with the fundamental freedoms is examined 
only upon a challenge to that effect; and the other side of the coin, i.e. (iii) 
the lack of ex officio examination by the Court of the validity of secondary 
law, including its compatibility with the fundamental freedoms. 

Taking into account all these elements in the Court’s case law, De la Feria 
is undoubtedly correct in pointing out that the Court is more than cautious 
to engage in a constitutional-type review of legality of secondary law in the 
light of the fundamental freedoms with regard to areas subject to compre-
hensive harmonization, such as VAT.680 This, however, does not mean that 
the Court has established a new ranking of the sources of EU law by laying 
down the principle of ‘primacy of secondary law’.   

In the light of the above, it is also apparent why we consider Von Bogdandy’s 
conclusion cited above on the relationship of national law – secondary law 

680. De la Feria, supra note 212, p. 307.
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– primary law, that is, “the Court applies the basic freedoms only if there 
is no secondary instrument” (see Section 7.2.3.), overly general. From this 
conclusion he infers that the Union legislature by adopting secondary legis-
lation may “correct” the interpretation that the Court had previously given 
to the provisions of primary law, specifically the fundamental freedoms.681 
This claim disregards the fact that secondary legislation is and remains 
subject to the requirement of respecting the primary law freedoms, which 
includes the interpretation given to the latter by the Court. Thus, the fun-
damental freedoms are not ousted with a definitive effect as soon as a har-
monization measure is adopted in their sphere of application. Any piece of 
secondary law, whether adopted before or after a certain interpretation had 
been accorded by the Court to the fundamental freedoms, can be reviewed, 
and if necessary invalidated, for its (in)compatibility with the latter. This 
legality review of secondary law is a crucial element in the interplay of 
national law-secondary law-primary law682 and an important constitutional 
guarantee under Union law. Disregarding the possibility of such a review 
could indeed lead to the misconception that the hierarchy of norms has been 
inverted in the Union’s legal order, in which case the latter could hardly 
be considered a constitutional order. Von Bogdadny’s statement about the 
corrective effect of subsequently adopted secondary law on the prior inter-
pretation of primary law – apart from the fact that its acceptance would 
undermine the constitutional nature of the Union’s legal order – is not sup-
ported, for the most part, by the Court’s case law, as will be shown in the 
forthcoming Section. 

7.3.  Interpretation of secondary law in the light of the 
fundamental freedoms

7.3.1.  Introduction 

The second technique the Court employs in order to reduce the chance of 
occurrence of situations where it would have to invalidate or annul an act 
of the Union legislature on account of its infringement of the fundamental 
freedoms is the interpretation of secondary law in the light of primary law, 
specifically, the fundamental freedoms. 

It is settled case law that “[a] directive must, like all secondary legisla-
tion, be interpreted in the light of the Treaty rules on the free movement of 

681. Von Bogdandy, supra note 203, p. 1327.
682. Sørensen, supra note 214, p. 145.
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goods”.683 In general terms, this rule of reconciliatory or consistent interpre-
tation requires that secondary EU law must be interpreted as far as possible 
in a way that is consistent with the requirements of higher ranking rules of 
primary law, amongst those the fundamental freedoms. 

This rule of interpretation has been applied by the Court to many cases in 
various fields of law and in various contexts. These cases can be divided into 
different categories according to the function that primary law fulfils in the 
interpretation process of secondary law. 

7.3.2.  Consistent interpretation of an undefined concept of 
secondary law

At one end of the spectrum, there are cases where primary law helps in 
the interpretation of an undefined term or an imprecise norm included in 
secondary law.684 As has been mentioned above, under ‘primary law’ we 
mean not only the legal provisions laid down in the TFEU but also the 
interpretation that the CJ has given to those provisions in its case law. In 
particular, in this category are cases where the Court interprets directives 
that harmonize packaging, labelling and advertising requirements for cer-
tain products.685 Most of these directives are based on Article 114 or 115 
TFEU (or rather their predecessors in the E(E)C Treaty) and thus, aim at 
facilitating the functioning of the internal market, nonetheless, they pursue 
other objectives as well, such as consumer and health protection. Having 
regard to the fact that the latter concepts had already been interpreted in the 
context of primary law – either under Article 36 TFEU or the ‘mandatory 
requirements’ – case law when ruling on the justifications for measures 
having equivalent effect to quantitative restrictions – the Court draws on this 
case law when interpreting corresponding concepts or concrete provisions 
under secondary law.686 

683. ECJ, 2 February 1994, Case C-315/92 Verband Sozialer Wettbewerb eV v. Clinique 
Laboratoires SNC et Estée Lauder Cosmetics GmbH, para. 12.
684. Mortelmans, supra note 434, pp. 1329-1331.
685. Case C-315/92 Clinique; ECJ, 13 January 2000, Case C-220/98 Estée Lauder 
Cosmetics GmbH & Co. OHG v. Lancaster Group GmbH; ECJ, 16 July 1998, Case 
C-210/96 Gut Springenheide GmbH and Rudolf Tusky v. Oberkreisdirektor des Kreises 
Steinfurt; ECJ, 28 January 1999, Case C-77/97 Österreichische Unilever GmbH v. Smithkline 
Beecham Markenartikel GmbH; ECJ, 13 September 2001, Case C-169/99 Hans Schwarzkopf 
GmbH & Co. KG v. Zentrale zur Bekämpfung unlauteren Wettbewerbs eV. For a detailed 
discussion of these cases, see Mortelmans, supra note 434, p. 1329.
686. Similarly, under the Trade Mark Directive (Directive 89/104), the Court interpreted 
the principle of exhaustion in conformity with the case law on Articles 34 and 36 TFEU: 
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An example of this is the Schwarzkopf case,687 where the Court interpreted 
a directive on packaging and labelling requirements for cosmetic products 
in the light of the free movement provisions of the TFEU. In particular, the 
directive required compulsory warnings to be placed on the packaging of 
such products and allowed the Member States to require that those warn-
ings appear on the packaging in their own language. Schwarzkopf wanted 
to market its products in nine different Member States without having to 
repackage its products for each of those markets. The full warnings in all 
the nine languages could not be placed on the products. Therefore, it marke-
ted its cosmetic products with only abbreviated warnings on the packaging 
while it included full information on the use of the products in enclosed leaf-
lets. When it was sued in Germany for failing to comply with the German 
rules implementing the directive, Schwarzkopf relied on the ´impossibility 
clause´, a provision under the directive allowing the omission of full warn-
ings where it was “impossible for practical reasons”. The Court held that 
the linguistic requirements provided by the directive constituted measures 
having equivalent effect to quantitative restrictions, for they were liable to 
cause extra packaging costs, but they were justified by the public interest 
objective of protecting public health. Schwarzkopf could not escape from 
the obligations prescribed by the directive by invoking practical impossi-
bility. In essence, the Court interpreted what impossibility should mean in 
the scheme of the directive having regard to the interpretation which had 
been previously given to the provisions on free movement of goods under 
Article 34 and 36 TFEU. That interpretation involved the balancing of two 
competing interests, that is, free trade in cosmetic products in the internal 
market and public health protection. The Court specifically pointed to the 
fact that the objective of the directive was to reconcile these two interests.688 
On the one hand, it can be argued that such a balancing act should be con-
ducted in the same way in the context of secondary law as it is done in the 
context of primary law. As obstacles to the free movement of goods of the 
type constituted by the directive’s requirements had been accepted under 
the freedoms in the interest of public health they should also be permitted 
by secondary law and thus, the ‘impossibility clause’ should be interpreted 
narrowly. On the other hand, it could also be claimed that the function 
of harmonizing secondary law is precisely to eliminate those barriers to 
free movement which the Member States have maintained on the basis of 

ECJ, 11 July 1996, Joined Cases C-427/93, C-429/93 and C-436/93 Bristol-Myers Squibb 
and Others; ECJ, 11 November 1997, Case C-251/95 SABEL BV v Puma AG Rudolf Dassler 
Sport; ECJ, 23 April 2002, Case C-443/99 Merck, Sharp & Dohme GmbH v Paranova 
Pharmazeutika Handels GmbH, see Mortelmans, supra note 434, p. 1330.
687. Case C-169/99 Schwarzkopf. 
688. Case C-169/99 Schwarzkopf, para. 27.
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Article 36 or the ‘mandatory requirements’ – case law in protecting various 
public interests. On the basis of this argument, harmonizing secondary law 
substitutes for national laws as a guarantor of those interests; hence it must 
be accepted, even if the level of protection it ensures is different from that 
provided by national laws. Therefore, the Union legislature is entitled to 
conduct the balancing between the conflicting interests of free movement 
and public health in a different manner than the national legislatures. In 
our opinion, this latter reasoning is what the Court generally follows. This 
can lead to a lower level of protection by the harmonizing act than that 
entailed by national law as long as the public interest remains sufficiently 
safeguarded. If the lower level of protection under the harmonizing act is 
sufficient, it means that the national law had not been necessary to protect 
the public interest at issue and as such it was disproportional. Consequently, 
the Union legislature’s intention to minimise the hindrance to free move-
ment to the degree necessary is justified. A further question is whether or 
not the balancing act of the Union lawmaker could also lead to a higher level 
of protection and thus, to greater obstacle to free movement than that which 
would be allowed to the national legislatures. This seems to be confirmed 
by the case law, which will be discussed in Sections 7.4.4.2. (iii) and (iv). 

As far as the situation in Schwarzkopf is concerned, the specific interest at 
issue, that is, protection of the health of users of cosmetic products could not 
be protected, according to the Court, by any less restrictive means than by 
giving information on the safe use of those products in the language which is 
understood by the user. This could only be ensured by laying down linguis-
tic requirements regarding warnings on the outer packaging thus, by causing 
extra costs to the producer due to the need of repackaging. The Court refer-
red to a case where it examined similar linguistic requirements with regard 
to food products, which were prescribed by national law.689 There the Court 
seemed to accept that the linguistic requirements were necessary, thus pro-
portional.690 Given that the necessity of the measures had already been ack-
nowledged by the Court, the level of protection could not be lowered by the 
harmonizing measure by easing the linguistic requirements. Consequently, 
a narrow interpretation had to be given to “impossibility” in the context of 
the directive in conformity with the provisions on the free movement of 
goods as construed by the Court. Therefore, the extra packaging costs and 
the ensuing hindrance to intra-EU trade were considered not to make the 
compliance with the linguistic requirements impossible. 

689. Case C-169/99 Schwarzkopf, para. 40 referring to ECJ, 3 June 1999, Case C-33/97 
Colim NV v Bigg’s Continent Noord NV.
690. Case C-33/97 Colim, paras. 41-43.
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In this case the question at issue concerned the interpretation of a provision 
of a directive. This question was answered without analysing in detail the 
national implementing measures. This seems to be the correct approach, as 
the directive at issue, although it included an authorization for the Member 
States to require warnings in the national language, did not leave room 
for manoeuvre for the Member States in exercising that authorization. As 
the Member States could not exercise discretion in implementing such a 
requirement, it sufficed to examine and interpret the directive’s provisions. 
It was a genuine interpretation question of secondary EU law, which could 
be answered by interpreting secondary law in conformity with primary law. 

On the other hand, the Court also refers to the principle of consistent 
interpretation in cases where the issue of the interpretation of secondary 
law is interlocked with the question of the relationship of national law – 
secondary law – primary law. This was the case in Clinique.691 In this case, 
the same directive was at issue as in Schwarzkopf. The directive required 
the Member States to take  “all measures necessary to ensure that in the 
labelling, presentation for sale and advertising of cosmetic products, the 
wording, use of names, trade marks, images or other signs, figurative or 
otherwise, suggesting a characteristic which the products in question do 
not possess, shall be prohibited”. Obviously, this provision left much more 
scope for the Member States’ discretion than the other provision we have 
seen in Schwarzkopf, which was an authorization to require labelling in 
the national language. In Clinique, the provision at issue referred to “all 
measures necessary”, which is vague enough to permit the Member States 
to introduce national measures which may be overly restrictive on intra-EU 
trade. One way of delimiting the Member States’ discretion in such a case 
is to have the directive interpreted in the light of the Treaty rules on the 
free movement of goods, which the Court did in this case.692 As a result of 
such interpretation, the expression “all measures necessary” are confined 
to those national measures which comply with conditions laid down under 
primary law for justifiable restrictions on the free movement of goods. The 
other alternative for keeping the Member States’ discretion within limits is 
to test the national implementing measure – which, in this case, prohibited 
the marketing of cosmetic products in Germany under the name ‘Clinique’ 
on the ground that it can lead the consumers into believing that the products 
have medicinal effects – not only against the directive but also in the light 
of the primary law provisions on free movement goods as interpreted by the 
Court. This solution better reflects the real nature of the problem at issue in 

691. Case C-315/92 Clinique.
692. Ibid. para. 12.
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this case, which is essentially the relationship of national law – secondary 
law – fundamental freedoms. The directive in question, far from introducing 
exhaustive harmonization, left a broad scope for the Member States to act at 
their own discretion. Consequently, on the basis of the conclusion drawn in 
Section 7.2.6., secondary and primary law are to be applied simultaneously. 
The Court also pointed in this direction when it stated that “[t]he German 
legislation which transposed Article 6(2) of Directive 76/768 must in its ap-
plication be consistent with Articles 30 and 36 of the Treaty [now Articles 
34 and 36 TFEU], as interpreted in the Court’s case-law”.693 Nevertheless, 
the reference to the principle of consistent interpretation of secondary law 
shows that the latter doctrine is applied by the Court also in situations where 
the issue is not so much the interpretation of secondary EU law but rather 
the compatibility of national law with primary EU law.

7.3.3.  In dubio pro communitate 

In the second group of cases, the Court uses the technique of reconciliatory 
interpretation to choose one single correct interpretation of secondary law 
out of various alternatives. The correct interpretation is the one according to 
which the provisions of secondary legislation do not amount to an obstacle 
to or derogation from the free movement provisions.694 In the formulation 
of the Court:

“[w]hen the wording of secondary Community law is open to more than one 
interpretation, preference should be given to the interpretation which renders 
the provision consistent with the Treaty rather than the interpretation which 
leads to its being incompatible with the Treaty”.695 

Mortelmans calls this rule of interpretation ‘in dubio pro communitate’.696 

An example is the Rum case,697 where the Commission claimed that a pro-
vision of a regulation fixing a common Community tariff quota for rum 

693. Ibid. para. 17.
694. ECJ, 28 March 1979, Case 179/78 Procureur de la République v Michelangelo 
Rivoira and others, para. 10.
695. ECJ, 13 December 1983, Case 218/82 Commission v Council (Rum case), para. 
15; ECJ, 4 December 1986, Case 205/84 Commission v Germany, para. 62; ECJ, 10 
July 1991, Joined Cases C-90/90 and C-91/90 Jean Neu and others v. Secrétaire d’Etat 
à l’Agriculture et à la Viticulture, para. 12; ECJ, 24 June 1993, Case C-90/92 Dr Tretter 
GmbH & Co. v. Hauptzollamt Stuttgart-Ost, para. 11; ECJ, 29 June 1995, Case C-135/93 
Spain v Commission, para. 37.
696. Mortelmans, supra note 434, p. 1325.
697. Case 218/82 Commission v Council (Rum case).
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imported from the African-Caribbean-Pacific States and allocating that 
quota between the Member States was void. The contested provision laid 
down that the United Kingdom had to take measures to ensure that the 
quantities of rum imported by it pursuant to the rules of the Regulation 
were restricted to those meeting its domestic consumption requirements. 
According to the Commission, the purpose of that provision was to prevent 
the United Kingdom from exporting to the other Member States rum that 
formed part of its quota, thus, it constituted a restriction on the free move-
ment of goods in breach of Article 35 TFEU. On the contrary, the Council 
argued that the contested provision had the sole purpose of requiring the 
United Kingdom to import no greater quantity of rum than may be reaso-
nably regarded to correspond to its domestic demands. Thus, the Council 
maintained that the provision did not restrict exports by the United Kingdom 
to other Member States, thus, it could not be considered to infringe Article 
35 TFEU. The Court agreed with the Council’s position. It held that the pro-
vision should be accorded a meaning which does not lead to its infringing 
the free movement provisions of primary law. Hence comes the principle 
of ‘in dubio pro communitate’. This case is a perfect illustration of how 
the Court avoids the annulment of secondary legislation by resorting to 
the principle of consistent interpretation. Evidently, the consequence of the 
provision at issue is that the United Kingdom is excluded from trading the 
rum that it imports under its quota in intra-Union trade, as it has to limit its 
import to the amount that is consumed domestically even when the quota 
calculated according to the Regulation would allow a greater amount to be 
imported. The Court confined itself to looking at the language of the pro-
vision of secondary law, which – on the surface – could be reconciled with 
primary law, while it ignored the actual effect of the rule. Thus, it escaped 
the need to invalidate an act of secondary law.   

A corollary of the principle that secondary legislation must be interpreted in 
a way that its provisions do not amount to a restriction on the free movement 
provisions is the rule that if secondary law does impose a restriction on the 
latter, it must be interpreted in a way which causes the least possible hin-
drance to the freedoms. This ‘minimum restriction’ approach was followed 
in the ARD case where the Court stated that: 

“[... ] when a provision of Directive 89/552 imposes a restriction on broad-
casting and on the distribution of television broadcasting services, and the 
Community legislature has not drafted that provision in clear and unequivocal 
terms, it must be given a restrictive interpretation.”698 

698. Case C-6/98 ARD, para. 30.
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7.3.4.  Consistent interpretation as a means to avoid 
invalidation   

7.3.4.1.  Interpretation instead of invalidation

The Rum case brings us to the third group of cases where the technique 
of consistent interpretation of secondary law serves as an escape route in 
order to avoid a decision on the validity of the latter. By way of interpreting 
secondary law in conformity with primary law, the Court stays away from 
a direct constitutional confrontation between the two, as well as from a 
situation where it may have to declare acts of the Union legislature invalid 
on account of them being incompatible with the freedoms. Borrowing again 
from Mortelmans, the Court by this technique ‘diffuses the validity bomb’.699 

The difference compared to the previous category of cases is that in this 
third group, the wording of secondary law is clear; thus, recourse to recon-
ciliatory interpretation is not explained by the need to choose between 
various, equally plausible interpretations. The technique of reconciliatory 
interpretation is used here to align secondary law with the requirements 
of primary law under circumstances where the wording of secondary law 
does not seem to allow such alignment. This means that the boundaries of 
reconciliatory interpretation extend further in the case of secondary Union 
law than in the case of national law. It is well-known that the principle 
of consistent interpretation also applies to the interpretation of national 
law. It prescribes that national courts must interpret domestic law in a way 
which accords with the requirements of Union law.700 However, the case law 
expressly lays down in that respect that the duty of consistent interpretation 
does not require national courts to interpret national law contra legem.701 In 
contrast, the technique of consistent interpretation, as applied by the CJ to 
Union acts, may lead to contra legem interpretation. 

Another aspect of the duty of consistent interpretation is that when applied 
to national courts and national authorities, it entails not only the obligation 

699. Mortelmans, supra note 434, p. 1325.
700. ECJ, 5 October 1994, C-165/91 Simon J.M. Van Munster v Rijkdienst voor Pensioenen, 
para. 34. With a narrower scope in relation to the implementation of directives the principle 
has already been laid down in ECJ, 10 April 1984, Case 14/83 Sabine Von Colson and 
Elisabeth Kamann v Land Nordhein-Westfalen, para. 26.
701. ECJ, 13 November 1990, Case C-106/89 Marleasing SA v La Comercial Internacional 
de Alimentacion SA, para. 8; ECJ, 14 July 1994, Case C-91/92 Paola Faccini Dori v Recreb 
Srl., para. 26; ECJ, 23 April 2009, Joined Cases C-378/07 and C-380/07 Angelidaki and 
Others v Nomarkhiaki Aftodiikisi Rethimnis and Another, para. 199.
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to interpret their harmonized national law in a manner consistent with EU 
law, but also to make sure that they do not rely on an interpretation of 
secondary Union law which would be in conflict with primary law.702 This 
has been spelled out with regard to fundamental rights and the general 
principles of EU law (see Section 5.1.2.3.);703 however, it must be equally 
applicable to the Treaties, including the free movement provisions. In this 
respect, the question can be raised whether this duty may be stretched so 
far that national legislatures would be required to refrain from exercising 
an authorization explicitly granted by a provision of secondary law when 
it is clear that the authorising secondary law infringes primary law. This 
seems to have been the Commission’s claim in Ouzo,704 where it maintained 
that secondary Union legislation must be interpreted and transposed into 
the legal orders of the Member States in a way which is compatible with 
the Treaties. In the Commission’s view, that implied that the existence of a 
provision of secondary legislation authorising the Member States to impose 
a reduced rate of excise duty on a national product did not discharge them 
from their obligation to comply with the principle of non-discriminatory 
internal taxation set out in Article 110 TFEU. This can be understood either 
as an obligation on the Member State not to exercise the authorization at all 
or to apply the reduced rate in a broader scope than it was allowed under the 
directive; that is, to apply the reduced rate not only to the domestic product 
(ouzo) but to all alcoholic beverages. The latter alternative would, however, 
result in an infringement of secondary law. Therefore, the Commission’s 
suggestion appears to be that the only compliant action by a Member State 
in this situation is non-action. As we have seen above, this view was not 
endorsed by the Court in its Ouzo judgment.     

Reconciliatory interpretation may lead, for example, to the narrowing of 
the scope of a provision of secondary law to the extent that its restrictive 
effects on the fundamental freedoms are minimised or cancelled out. As 
long as authorization measures are concerned, one of the ways to render 
ineffective – without invalidation – a provision of secondary law which 
authorises Member States to introduce rules restrictive on the primary law 
freedoms is to test the exercise of such authorization against the principle 
of proportionality. This is what we saw in the Grapefruit case,705 where the 
Court used the technique of subjecting a Member State measure adopted on 

702. Englisch, supra note 201, p. 233.
703. ECJ, 6 November 2003, Case C-101/01 Criminal proceedings against Bodil 
Lindqvist, para. 87; ECJ, 26 June 2007, Case C-305/05 Ordre des barreaux francophones 
et germanophones and Others v Conseil des ministres, para. 28.
704. Case C-475/01 Commission v Greece (Ouzo).
705. Case C-128/89 Commission v Italy.
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the basis of a directive’s authorization to a proportionality analysis based 
on the reasoning that secondary law must be interpreted consistently with 
the Treaty freedoms. As a result, the conditions which must be met in order 
for a barrier to the free movement of goods to be justified, i.e. suitability 
and necessity, have to be complied with also within the framework of a 
harmonizing directive. The Court highlighted that:

 “...the Member States’ power to adopt health protection measures under the 
harmonizing directive may not under any circumstances exceed the limits laid 
down by Article 36 of the EEC Treaty [now Article 36 TFEU]”.706 

The Court could just as well have said that the Union legislature’s power 
to grant authorizations under a harmonizing directive may not exceed the 
limits laid down by Article 36 TFEU. This would have turned the focus on 
the obligations that are imposed on the Union legislature by the primary law 
freedoms. It would have implied that the Union legislature cannot autho-
rise the Member States to do something that they cannot do on their own 
initiative under the fundamental freedoms. This would have entailed that 
the Union legislature did not have a greater scope of entitlement or dis-
cretion than the Member States to either introduce or authorise measures 
under secondary law which are restrictive on the fundamental freedoms. It 
is important to note that such conclusion has not been drawn by the Court, 
which, in this case, can also be explained by the fact that it was an infrin-
gement procedure against a Member State. Thus, the Court confined itself 
to clarifying the obligations of the Member State concerned and not those 
of the Union. 

The Grapefruit and the Ouzo cases are interesting as they display a situation 
where the Court, even if it wanted to, could not have invalidated the secon-
dary legislation at issue due to the form of the procedure, i.e. infringement 
procedure, in which the questions arose. From the comparison of Grapefruit 
and Ouzo, it appears that in such cases the Court has two options: (i) it does 
not examine either the national provision or the authorising secondary law 
in the light of primary law and confirms that the Member State acted in 
accordance with secondary law when it had exercised the authorization in 
question, thus, no infringement of EU law occurred; or (ii) it gives effect 
to the requirements of primary law through the consistent interpretation 
of secondary law and thus, it finds that the Member State infringed both 
primary and secondary EU law while leaving the validity of the authorising 
secondary law formally intact. As we have seen above, the latter option, that 
is, consistent interpretation of secondary law with primary law, is capable of 

706. Ibid. para. 17.
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neutralizing restrictions on the freedom of movement that would otherwise 
result from secondary law and would be left intact under the first approach. 
However, the second option also has its downside as it risks jeopardizing 
legal certainty, as Member States cannot safely rely on authorization provi-
sions included in Union measures. In addition, the stretching of consistent 
interpretation to the extent that it becomes contra legem interpretation of 
secondary law results in loss of the transparency of Union legislation.707  All 
this may lead to inconsistency and unpredictability, as will be demonstrated 
by the case law discussed in the following Sections.

7.3.4.2.  Samples from the case law

(i)  Union citizenship: Treaty provisions and secondary law concerning 
economically inactive Union citizens 

An area of EU law which presents ample examples of the Court’s using of 
the technique of reconciling interpretation of secondary law with primary 
law is Union citizenship and, in particular, issues related to the free move-
ment and residence rights of economically non-active EU citizens, such as 
students and jobseekers, as well as their right to equal treatment in the host 
Member State. 

Article 21(1) of the TFEU provides, amongst the provisions on Union citi-
zenship, that 

“every citizen of the Union shall have the right to move and reside freely within 
the territory of the Member States, subject to the limitations and conditions laid 
down in this Treaty and by the measures adopted to give it effect”.

Before the introduction of the Union citizenship provisions to the EC Treaty, 
secondary EU law had already regulated the rights to free movement for 
students, retired persons and other Union citizens. The relevant directives, 
which were adopted in the beginning of the 1990’s were Directive 93/96 
(‘Students Directive’),708 Directive 90/365709 and Directive 90/364710 (the 
three together ‘the old directives’). The old directives granted residence 
rights to economically non-active persons subject to the condition that they 
are disposed of sufficient means of subsistence and are covered by sickness 

707. Vandamme, supra note 516, p. 32.
708. Council Directive 93/96/EEC of 29 October 1993 on the right of residence for 
students.
709. Council Directive 90/365/EEC of 28 June 1990 on the right of residence for 
employees and self-employed persons who have ceased their occupational activity.
710. Council Directive 90/364/EEC of 28 June 1990 on the right of residence.
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insurance. These directives were all based on the idea that persons who do 
not contribute actively to the economies and the tax revenues of the host 
Member State enjoy the right of residence in that State only to the extent that 
they do not become a burden on the social assistance system of that State. 
This conditional right of residence was intended to secure the financial inte-
rests of the Member States and aimed at precluding “benefits tourism”.711 In 
addition, the Students Directive also limited the right to equal treatment of 
students from other Member States with respect to social benefits in the host 
Member State. These limitations under the old directives were, in principle, 
unaffected by the subsequently introduced Union citizenship provisions 
under what was then the EC Treaty. The provisions on Union citizenship 
set forth that the rights envisaged there are “subject to such limitations and 
conditions as are laid down in the Treaty and by measures adopted to give 
it effect”. The condition of sufficient means of subsistence prescribed by 
the old directives fell within the scope of such “limitations and conditions”. 
Thus, the combined effect of the old directives and the primary law provisi-
ons on Union citizenship seemed to be that Member States were allowed to 
deny the right of residence of economically non-active migrants who were 
not disposed of sufficient financial means. The Member States could also 
refuse to grant various social benefits to this category of Union citizens in 
line with the provisions of the old directives. Such refusal did not appear to 
be excluded by the general non-discrimination provision under Article 18 
TFEU. The latter prohibits nationality-based discrimination only “within 
the scope of application of this Treaty, and without prejudice to any special 
provisions contained therein”. Article 21 can be regarded as a “special pro-
vision” in relation to Article 18; thus, the limitations under the old directives 
which were authorised by Article 21(1) appeared to be carved out from the 
general non-discrimination requirement.712     

If we analyze the Court’s case law in this field, it turns out that the Court’s 
understanding of the implications of the Union citizenship provisions was 
different. The Court has not acquiesced to all the restrictive rules that the 
Member States introduced regarding the residence and equal treatment 
rights of students or jobseekers on the basis of the provisions of secondary 

711. K. Hailbronner, Union Citizenship and Access to Social Benefits, 42 CMLRev 
5 (2005), pp. 1245-1267, at 1246; C. Barnard, Case C-209/03, R (on the application of 
Danny Bidar) v. London Borough of Ealing, Secretary of State for Education and Skills, 
judgment of the Court (Grand Chamber) 15 March 2005, 42 CMLRev 5 (2005), pp. 1465-
1489, at p. 1489 referring to the Opinion of Advocate General Geelhoed, 19 February 
2004, Case C-456/02 Trojani v. CPAS, paras. 13, 18.  
712. M. Dougan, Fees, Grants, Loans and Dole Cheques: Who Covers the Costs of 
Migrant Education within the EU?, 42 CMLRev 4 (2005), pp. 943-986, at p. 963.
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law. Instead, the Court found a way to neutralize to a large extent those 
limitations. It did so without formally declaring invalid the secondary law 
provisions which authorised those limitations.

(ii) Case law on students

As one of the first steps, the Court confirmed that economically inactive ci-
tizens may derive rights directly from Article 21(1) of the TFEU. In fact, the 
wording of Article 21(1) suggests that it lacks direct effect. The reference 
to other rules of EU law which “give it effect” indicates that the provision 
is not complete in itself; therefore, it may not fulfil the conditions of being 
sufficiently clear, precise and unconditional. In spite of this, the Court in 
Baumbast713 did not hesitate in holding that Article 21(1) had direct effect. 
In the eyes of the Court, the reference to “limitations and conditions” in 
other EU rules did not exclude the direct effect of the provision, as those 
limitations are subject to judicial review; thus, they “do not prevent the 
provisions of Article 18(1) of the EC [now Article 21(1) TFEU] from con-
ferring on individuals rights which are enforceable by them and which the 
national courts must protect”.  

Second, the Court has used also in this field the principle of proportionality 
for the purpose of cancelling out the effect of restrictions that the Member 
State introduced on the basis of the provisions of secondary EU law. It has 
held on several occasions that:

“[...] limitations and conditions [referred to by Article 21 TFEU and laid down 
by Directive 90/364] must be applied in compliance with the limits imposed by 
Community law and in accordance with the general principles of that law, in 
particular the principle of proportionality. That means that national measures 
adopted on that subject must be necessary and appropriate to attain the objec-
tive pursued […]”714

Some commentators argue that the application of the proportionality prin-
ciple in this way is erroneous. Hailbronner emphasises that ‘limitations and 
conditions’ are not synonyms in this respect. In his view, the proportionality 
test is only apt for testing restrictions but not conditions.715 When the old 
directives provided that economically non-active citizens must have suffi-
cient financial resources in order to be entitled to residence in the host State, 

713. ECJ, 17 September 2002, Case C-413/99 Baumbast, R v Secretary of State for the 
Home Department.
714. Case C-413/99 Baumbast, para. 91; ECJ, 7 September 2004, Case C-456/02 Trojani 
v CPAS, para. 34.
715. Hailbronner, supra note 711, p. 1254.
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they did not restrict the residence rights of these persons already conferred 
on them by Article 21 TFEU but they established conditions under which 
those residence rights existed at all. According to Hailbronner, the propor-
tionality principle can strike down restrictions but it cannot create rights 
which do not exist. Similar to Hailbronner, Dougan claims that the Court 
has used the proportionality principle to “curtail the effective regulatory 
competence of the Community legislature”.716  

Yet another technique employed by the Court is the narrowing of the scope 
of restrictive provisions set out under secondary legislation to an extent that 
their remaining scope of application is almost negligible. An illustration of 
this is given by the Grzelczyk717 case where the Court had to decide whether 
or not a French student who had been studying in Belgium for 3 years sup-
porting himself on his own and in the last year of his university education 
applied for a Belgian social assistance benefit (minimex), may claim that 
benefit on the same terms as students who had the Belgian nationality. The 
Court found that Article 21 of the TFEU, read in conjunction with Article 
18 of the TFEU, entitles a migrant student to receive non-contributory social 
benefits, such as the minimex, in the host Member State in a non-discrimi-
natory manner so long as he does not become an unreasonable burden on the 
host State’s social assistance system. To arrive at this conclusion, the Court 
had to overcome several hurdles in interpreting both primary and secondary 
EU law, the wording of which could have hardly supported the Court’s con-
clusion. Having established that Grzelczyk was entitled to rely on Article 18 
TFEU,718 the question that the Court had to answer was whether Belgium 
had to grant him the same treatment as to Belgian nationals in awarding the 

716. Dougan, supra note 712, p. 974.
717. ECJ, 20 September 2001, Case C-184/99 Rudy Grzelczyk v Centre public d’aide 
sociale d’Ottignies-Louvain-la-Neuve Grzelczyk.
718. For this first it had to be established that the situation of Grzelczyk came within the 
material scope of EU law. Grzelczyk as an EU citizen exercised his free movement and 
residence rights under Article 21(1) TFEU when he went to study to Belgium. It was the 
exercise of this right which brought him within the scope of the Treaty ratione materiae. 
The Court did not attribute relevance to the fact that Grzelczyk at the time of application 
for the minimex did not fulfil the conditions of residence under the Students Directive, 
which is clear from the fact that he applied for a minimum subsistence benefit. For the 
Court, it was sufficient that at the time when Grzelczyk had started his studies in Belgium 
he fulfilled all the conditions for residence there and, at the time of the application for the 
minimex, he was still lawfully resident in Belgian under domestic law. However, the Court 
made a remark that a Member State can take the view that a student who has recourse to 
social assistance no longer fulfils the conditions of the right of residence and thus, it can 
take measures to withdraw his residence permit or not to renew it. But it also added that 
”in no case may such measures become the automatic consequence of a student who is 
a national of another Member State having recourse to the host Member State’s social 
assistance system”, see paras. 42, 43.
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minimex despite the express exclusion made in that regard by the Students 
Directive. Article 3 of the Student Directive made clear that the directive did 
not establish any right to payment of maintenance grants by the host State 
for students who benefitted from the right of residence under the Directive. 
First, the Court distinguished the minimex from maintenance grants by 
labelling it as ‘social security benefit’,719 the entitlement to which was not 
affected by the Directive. Regarding the question whether migrant students 
may claim equal treatment with regard to social benefits that are different 
from maintenance grants, the Court argued that the Students Directive 
envisaged a “certain degree of financial solidarity” between the nationals of 
the host State and the students from other Member States. In fact, it inferred 
this from the preamble to the Directive, which stated that the “beneficia-
ries of the right of residence must not become an unreasonable burden on 
the public finances of the host Member State”. Apparently, in the Court’s 
interpretation this meant that those beneficiaries could become a reasonable 
burden on the host State; therefore, the host State had to provide a social 
benefit to someone like Mr Grzelczyk within reasonable limits (especially 
having regard to the temporary and unforeseeable nature of his financial 
difficulties). As a result, the scope of the restriction contained in Article 3 of 
the Student Directive was severely curtailed and a rather artificial distinction 
was drawn between student maintenance grants, which remained outside the 
scope of the non-discrimination provision of the Treaty, and social bene-
fits available to everyone, including students, which had to be granted to 
migrant students without unjustifiably discriminating them.720  

A further downsizing of the Students Directive’s restrictive provision on the 
right of migrant students to maintenance grants followed in Bidar.721 The 
question in this case was whether and to what extent the right to equal tre-
atment must be extended to real maintenance grants which were left outside 
the scope of Article 18 TFEU by Grzelczyk. In the case a French national 
living in the United Kingdom with his grandmother, having completed his 

719. Case C-184/99 Grzelczyk, para. 39.
720. Barnard, supra note 711, p. 1468. For criticism, see Hailbronner, supra note 711, 
p. 1255: “the distinction between living expenses by way of maintenance aid for students 
and social assistance or other kinds of social welfare payments seems highly artificial”. 
Similarly Dougan, supra note 712, p. 965: “Grzelczyk might well be accused of creating 
highly artificial distinctions within and between Member States”, as the obligation to 
extend equal treatment to migrant students depends on a purely formal factor, i.e. whether 
a Member State chooses to provide financial support to students in the form of general 
welfare benefits or specific maintenance grants aimed at alleviating the maintenance costs 
of students only.
721. ECJ, 15 March 2005, Case C-209/03 The Queen (on the application of Dany 
Bidar) v. London Borough of Ealing, Secretary of State for Education and Skills.
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secondary education in the United Kingdom, claimed maintenance assist-
ance in the form of a student loan for the purpose of his university education 
in the United Kingdom. First, the Court confirmed that Mr Bidar fell within 
the scope of the Treaty, specifically Article 18 thereof, ratione materiae. 
In this regard, the Court followed the line of reasoning as in Grzelczyk.722 
As regards the exclusion of maintenance aid by the Students Directive, 
the Court held that Article 3 applied only to “students who go to another 
Member State to start or pursue higher education there”,723 while it did not 
affect the right to equal treatment in respect of maintenance aid of those stu-
dents who had already been lawfully resident by virtue of Article 21 TFEU 
and the relevant Directive in the territory of the host Member State and 
applied for such aid during their residence. Thus, there was no obstacle for 
Bidar to rely on the principle of non-discrimination under Article 18 TFEU. 
Next, the Court tested whether or not the eligibility criteria for subsidized 
student loans under UK law introduced discrimination against students from 
other Member States contrary to Article 18 of the TFEU. 

UK law provided that a student had to be settled in the United Kingdom 
and had to have resided in the United Kingdom for 3 years prior to the start 
of the education in order to receive a student loan. The Court held that both 
conditions affected students who were nationals of other Member States 
more heavily than UK students; thus, they constituted covert discrimina-
tion. Such discrimination can be justified if it pursues a legitimate aim and 
is appropriate and proportionate to that aim. The Court accepted that the 
United Kingdom is entitled to ensure that the grant of maintenance aid 
to migrant students does not become an unreasonable burden on the UK 
finances which could affect the overall level of assistance. To this effect 
“it is legitimate for a Member State to grant [maintenance] assistance only 
to students who have demonstrated a certain degree of integration into the 
society of that State”.724 The 3-year prior residence requirement was found 
appropriate to guarantee a sufficient degree of integration in the host State; 
however, the condition of being settled in the United Kingdom, which appa-
rently could have never been satisfied by a national of another Member State 
while being a student, was found to be unjustified.

722. Bidar exercised his right of free movement based on Article 21 TFEU when he 
entered the United Kingdom and he was lawfully resident there, not only under Article 
21 of the TFEU but also according to the provisions of Directive 90/364, as it had never 
been questioned that he had sufficient resources for subsistence.
723. Case C-209/03 Bidar, para. 45.
724. Ibid. para. 57.
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In Grzelczyk and Bidar there was no apparent conflict between primary law 
and secondary law, as the primary law provisions at issue, Article 21(1) 
TFEU (as well as Article 18), expressly allowed “limitations and condi-
tions” to be maintained on the freedom of movement and residence of 
Union citizens. The directives that we have seen above merely gave effect 
to these authorised limitations and conditions. A conflict, nevertheless, exi-
sted between the view of the Court and that of the Union legislature as to 
the ambit of rights that may be derived from the Union citizenship provi-
sions. Therefore, provisions under secondary law which were perceived 
by the Court as unacceptable restrictions on the free movement, residence 
and equal treatment rights of Union citizens were rendered ineffective by 
various interpretation techniques. This line of case law, however, led to an 
additional conflict between primary and secondary law at the time when a 
new directive on the residence rights of Union citizens was adopted. This 
was Directive 2004/38,725 the objective of which was to “codify and review 
the existing Community instruments dealing separately with workers, 
self-employed persons, as well as students and other inactive persons in 
order to simplify and strengthen the right of free movement and residence 
of all Union citizens”.726 An important part of the existing “Community 
instruments” referred to in the Preamble was the Court’s case law governing 
the residence and equal treatment rights of economically inactive Union 
citizens. Thus, the new Directive was supposed to accommodate and conso-
lidate that case law. However, by introducing certain new limitations on the 
residence and equal treatment rights of those citizens it “distanced itself”727 
from the existing case law and resulted in new “disparities”728  between 
primary law – as interpreted in prior case law – and later secondary law.       

As regards the conditions for residence, Directive 2004/38 provides that 
for a period of up to 3 months, all Union citizens are entitled to reside 
in a Member State other than that of their nationality without any special 
conditions (Article 6). After this initial period, the Directive, like the old 
directives, subjects the residence right of economically non-active persons 

725. Directive 2004/38/EC of the European Parliament and of the Council of 29 April 
2004 on the right of citizens of the Union and their family members to move and reside 
freely within the territory of the Member States amending Regulation (EEC) No. 1612/68 
and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/
EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC.
726. Third indent of the Preamble to Directive 2004/38.
727. Opinion of Advocate General Colomer, 12 March 2009, Joined Cases C-22/08 
and C-23/08 Vatsouras, para. 2.
728. O. Golynker, Case C-158/07; Jacqueline Förster v. Hoofddirectie van de Informatie 
Beheer Groep, Judgment of the Court (Grand Chamber) of 18 November 2008, 46 CMLRev 
6 (2009), pp. 2021-2039, at p. 2021.
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to the condition of having sufficient resources not to become a burden on 
the social assistance system of the host Member State and of being cove-
red by comprehensive sickness insurance (Article 7(1)(b)). Students, in 
addition, must be enrolled in an institution for the principal purpose of 
following a course of study (Article 7(1)(c)). The Directive introduces the 
notion of permanent residence. Union citizens who have resided legally for 
a continuous period of 5 years in the host Member State have the right of 
permanent residence there without having to meet any conditions (Article 
16(1)). Thus, economically inactive citizens after having acquired a perma-
nent right of residence in the host State do not have to provide proof of suf-
ficient resources in order to continue to reside there. As to the entitlement to 
social benefits, Article 24 of the directive provides for the scope of the right 
to equal treatment in a general manner. As a main rule, the beneficiaries of 
the right of residence are entitled to equal treatment with the nationals of 
the host Member State within the scope of the Treaty. Article 24, paragraph 
2 introduces a derogation from this rule when provides that:

“the host Member State shall not be obliged to confer entitlement to social 
assistance during the first 3 months of residence or, where appropriate, the 
longer period provided for in Article 14(4)(b), nor shall it be obliged, prior to 
acquisition of the right of permanent residence, to grant maintenance aid for 
studies, including vocational training, consisting in student grants or student 
loans to persons other than workers, self-employed persons, persons who retain 
such status and members of their families”. 

It appears that the derogation covers three groups of persons who do not 
qualify as workers or persons assimilated to them and thus are not protec-
ted by Article 45 TFEU and the applicable secondary legislation: persons 
exercising the right to free movement during the first 3 months of residence; 
jobseekers; and students.729 As regards the first group, Union citizens in the 
first 3 months of their residence are not entitled to social assistance. This 
rule applies to jobseekers as well. In addition, although jobseekers may 
retain their residence in the host State for a period longer than 3 months if 
they provide evidence that they are continuing to seek employment and they 
have a genuine prospect of being engaged, they are not entitled to social 
assistance during the extended period of residence either. Finally, as far as 
students are concerned, they may not rely on the principle of equal treatment 
to claim maintenance aid, meaning student loans and student grants, before 
they have acquired the right to permanent residence, i.e. before having been 
lawfully residing in the host State for 5 years.  

729. Opinion of Advocate General Colomer, Joined Cases C-22/08 and C-23/08 Vatsouras, 
para. 34.
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As regards the restriction on maintenance aid in Article 24(2) of Directive 
2004/38, it is fairly obvious that the rule differs from the Court’s findings 
in Bidar. In Bidar, the Court held that maintenance assistance (whether in 
the form of grant or loan) must be awarded to migrant students under cer-
tain circumstances, namely when the student can show a “certain degree of 
integration into the society of the host State”. In contrast, Directive 2004/38 
allows the Member States to refuse maintenance aid during the first 5 years 
of residence, in general, without having regard to the claimant’s degree of 
integration in the host State. It was the Förster730 case where the Court had 
to deal with this contradiction. 

It is to be noted that Directive 2004/38, which entered into force on 30 April 
2004 and had to be implemented by the Member States by 30 April 2006, 
did not actually apply to the facts of the Förster case, which occurred in 
the period of 2000-2004. However, the Netherlands legislation that was at 
issue in the case corresponded to the new rules under Directive 2004/38. 
Therefore, the case, which was about the compatibility of the Netherlands 
legislation with Article 18 TFEU, indirectly addressed the issue of the com-
patibility of the new rules provided by Directive 2004/38 with the prohibi-
tion of discrimination under primary EU law. 

In 2000, Ms Förster, a German national, settled in the Netherlands where 
she enrolled for training to become a primary school teacher and, later on, 
for a course in educational theory leading to a bachelor’s degree. During 
her studies she had various jobs. She was in employment during the entire 
period of her studies, which she finished in 2004, except for the period from 
July 2003 until December 2003. For the entire period of her studies, she 
received a maintenance grant from the relevant Netherlands authority on 
the basis that she was a “worker” within the meaning of Article 45 TFEU, 
and, therefore, she was entitled to the grant on equal terms with students of 
Netherlands nationality. When the authority reviewed her title to the main-
tenance grant, it turned out that in the aforementioned period, she had not 
been employed. As a consequence, she was requested to repay the grant 
with respect to the period of non-employment. The question was whether 
or not she was entitled to the maintenance grant on the ground that she was 
a migrant student who was sufficiently integrated in the Netherlands society 
by the relevant time so that she had the right to the student grant on equal 
terms with Dutch students. The Netherlands legislation in force at the time 

730. ECJ, 18 November 2008, Case C-158/07 Jacqueline Förster v. Hoofddirectie van 
de Informatie Beheer Groep.
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of the case required a period of 5 years’ lawful residence in the Netherlands 
for students who were nationals of other Member States to be entitled to 
maintenance assistance. 

In its judgment, the Court extensively referred to Bidar and followed the 
lines of reasoning thereof: first, to confirm that Ms Förster could rely 
on Article 18 TFEU and second, to determine the compatibility of the 
Netherlands legislation with the latter provision. Regarding the first issue, 
there was an element that distinguished the case of Förster from Bidar. 
Förster moved to the Netherlands for the specific purpose of studying there 
while Bidar went to the United Kingdom for reasons other than pursuing 
higher education there. As we recall, in Bidar, the Court’s reasoning by 
which it rendered Article 3 of the Students Directive inapplicable was that 
the exclusion of the right to maintenance grants contained in that provision 
only applies to students who go to the host Member State to start higher 
education there. That was precisely the situation of Förster. Nevertheless, 
the Court laconically stated that the fact that she went to the Netherlands 
principally in order to study there was irrelevant.731 Thus, with this final 
shot, the Court has deprived Article 3 of the Student Directive of its last pos-
sible meaning. As a consequence, all migrant students who were lawfully 
resident, by virtue of Article 21 TFEU and one of the old directives that 
implement it, in the host Member State could rely on Article 18 TFEU in 
order to claim equal treatment with regard to social benefits, including stu-
dent maintenance grants and loans, in the latter State despite the exclusion 
in Article 3 of the Student Directive. 

As regards the second step, the Court applied again the proportionality 
principle to determine whether the restriction that the national provisions 
imposed on the right of migrant students to maintenance grants constituted 
discrimination prohibited by Article 18 TFEU. It found that the Netherlands 
rule was both appropriate and proportionate to its aim, namely ensuring 
that only those non-nationals receive financial aid for study purposes who 
demonstrate a sufficient degree of integration in the host society. At this 
point, the Court invoked Article 24(2) of Directive 2004/38. While obser-
ving that the Directive was not applicable to the facts of the case, the Court 
apparently referred to the provisions of the Directive in order to substan-
tiate its finding that the 5-year residence requirement was not excessive.732 
Therefore, what we see here is a sort of reverse application of the technique 

731. Ibid. para. 44.
732. Ibid. paras. 54-55.
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of reconciliatory interpretation.733 The primary law non-discrimination pro-
vision is interpreted in the light of Directive 2004/38 to the effect that a 
discriminatory restriction on the right of migrant students to maintenance 
assistance under national law is legitimised as a proportionate restriction 
on the sole ground that secondary legislation contains the same restriction. 
This approach succeeds, on the surface, in reconciling primary law (i.e. 
the previous case law on Union citizenship and the prohibition of discri-
mination) with subsequently adopted secondary legislation. However, this 
reconciliation, in effect, means that the Court has abandoned its own con-
cept of ‘certain degree of integration’ or ‘real link’.734 What Förster tells us 
is that a 5-year residence condition is automatically proportional, meaning 
that migrant students who do not meet this condition may be denied mainte-
nance assistance irrespective of their actual degree of integration in the State 
of study. If Member States can simply require the same residence condition 
for being eligible for maintenance aid as the one for acquiring permanent 
residence, without having to consider any factors other than the duration 
of residence for establishing the student’s ‘real link’ to the host State, then 
the ‘real link’ concept merely “act[s] as an unnecessary duplication of the 
concept of unconditional residence”.735  

(iii) Case law on jobseekers

Different from the saga on the residence and equal treatment rights of mi-
grant students is the case law concerning the other category of economically 
non-active persons, i.e. jobseekers. This case law demonstrates how the 
Court resolved a similar conflict between its previous case law on Union 
citizenship and subsequently adopted secondary legislation by the techni-
que of interpreting posterior secondary law in the light of ex ante case law. 
Here the method of reconciliatory interpretation is applied in its original 
form, that is, the interpretation attributed to secondary law makes the latter 
compatible with the prerogatives of primary law.

With regard to jobseekers, the old directives did not contain any specific 
provisions as to their rights to equal treatment in respect of social benefits 

733. Another example where primary law had been interpreted in the light of secon-
dary law is ECJ, 22 June 1994, Case C-9/93 Ideal Standard, paras. 56 et seq., see Von 
Bogdandy, supra note 203, p. 1327 FN 100. Mortelmans mentions ECJ, 3 December 
1998, Case C-67/97 Criminal proceedings against Ditlev Bluhme and ECJ, 13 March 
2001, Case C-379/98 PreussenElektra AG v Schhleswag AG as examples of cases where 
primary law was interpreted, indirectly, with the help of secondary law, see Mortelmans, 
supra note 434, p. 1326.
734. Golynker, supra note 728, p. 2024.
735. Ibid.
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similar to Article 3 of the Students Directive. However, the Court had 
already interpreted the citizenship provisions (in combination with the 
non-discrimination principle in Arts. 18 and 45(2) TFEU) in the context of 
jobseekers’ rights before the adoption of Directive 2004/38.  As we have 
seen, the latter did provide for job-seekers through a separate provision; 
Article 24(2) excluded the jobseekers’ right to social assistance in a gene-
ral way for the entire duration of their lawful residence in the host State 
(meaning until they engage in employment or are forced to leave the host 
State because they cannot prove they have genuine prospects of finding a 
job). These provisions conflicted with the Court’s previous case law on the 
rights of jobseekers to social benefits, specifically with the Collins case.736

In this case, Mr Collins, who was born in the United States and had both 
the US and Irish nationalities, claimed a jobseekers’ allowance in the 
United Kingdom where he sought work in the social services sector. He 
had studied in the United Kingdom for 1 year during college after which, 
however, he had lived in South Africa and the United States for 17 years. 
He applied for a jobseekers’ allowance a few days after his return to the 
United Kingdom. His application was refused on the ground that under UK 
legislation, non-nationals were entitled to the allowance only if they were 
habitually resident in the United Kingdom. The Court held that the principle 
of equal treatment set out in Articles 18 and 45(2) of the TFEU did apply 
to a social benefit intended to facilitate access to employment in a Member 
State, as due to the introduction of EU citizenship, those benefits fall within 
the scope of the Treaty. The habitual residence requirement under UK law 
constituted indirect discrimination, which, however, could be justified based 
on objective considerations and subject to scrutiny under the proportionality 
test. The residence requirement was found to be appropriate to ensure that 
the jobseekers’ allowance was granted only in cases where a genuine link 
existed between the person seeking work and the employment market of 
the host State. For it to be proportional, the requirement of residence could 
not exceed the period necessary for the national authorities to verify that 
the person concerned was genuinely seeking work in the given employment 
market.

The Collins rule, i.e. jobseekers who are searching for work in a Member 
State other than that of their nationality are entitled to social benefits if they 
can show a genuine link with the labour market of the host State, does differ 
from the provisions of Directive 2004/38. The latter unequivocally exclude 

736. ECJ, 23 March 2004, Case C-138/02 Brian Francis Collins v Secretary of State 
for Work and Penisons.
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social assistance to jobseekers without providing for an exception for cases 
where there is a “genuine link”. It was not unexpected that the Court had to 
address this conflict in a subsequent case. The case was Vatsouras.737 In these 
joined cases, Greek nationals who were searching for work in Germany, 
after having completed a short initial period of employment, applied for 
social benefits for jobseekers. The benefit was refused to them for the rea-
son that they were foreign nationals. Vatsouras is the only case amongst all 
the cases discussed here in which Directive 2004/38 actually applied to the 
facts at issue. It is also the only case where the question of the validity of 
Directive 2004/38 was explicitly raised by the referring court. Although the 
case concerned a conflict between Article 24(2) of Directive 2004/38 and 
the Court’s prior interpretation of primary law in relation to jobseekers, i.e. 
an issue very similar to the one in the student cases, in Vatsouras the Court 
chose an approach opposite to that in Förster. In particular, it confirmed that 
the case law, specifically the Collins approach, should continue to apply to 
the cases at issue; meaning that jobseekers who have established real links 
with the labour market of the host State may rely on Article 45(2) in order 
to receive a benefit of a financial nature intended to facilitate access to that 
labour market. This conclusion was reached without having to invalidate 
the conflicting provision of Directive 2004/38. Instead of invalidation, the 
Court gave an interpretation to Article 24(2) of the Directive which renders 
its restrictive rule largely ineffective. With a very similar technique to the 
one that we saw in Grzelczyk, the Court narrowed the scope of Article 24(2) 
in relation to jobseekers to the minimum. In particular, the Court held that 
“benefits of a financial nature which, ... , are intended to facilitate access 
to the labour market cannot be regarded as constituting ‘social assistance’ 
within the meaning of Article 24(2) of Directive 2004/38”.738 Thus, just as 
general social benefits granted to students have been distinguished from 
‘maintenance grants’, now financial benefits intended to facilitate access 
to employment are carved out from ‘social assistance’ granted to jobsee-
kers. In principle, this could mean that Article 24(2) still applies to social 
assistance other than those which intend to facilitate access to the labour 
market, but one may wonder whether there are any such forms of jobsee-
kers’ benefits at all.739 The Court trimmed down the scope of the limitation 
on jobseekers’ social assistance under the aegis of interpreting secondary 
law in accordance with primary law. As it held, “...the derogation provided 
for in Article 24(2) of Directive 2004/38 must be interpreted in accordance 

737. ECJ, 4 June 2009, Joined Cases C-22/08 and 23/08 Athanasios Vatsouras and 
Josif Koupatantze v. Arbeitgemeinschaft (ARGE) Nürnberg 900.
738. Ibid. para. 45.
739. Golynker, supra note 728, p. 2028.
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with Article 39(2) EC [now Article 45(2) TFEU]”.740 The Court’s answer to 
the question of validity was that “the examination of the first question has 
not disclosed any factor capable of affecting the validity of Article 24(2) of 
Directive 2004/38”.741 

Advocate General Colomer took a different approach from the Court, alt-
hough as to the outcome of the case he also suggested that the criteria 
derived from Collins should continue to apply to test the compatibility of 
national laws on jobseekers’ rights to social benefits with Article 18 and 45 
TFEU. According to the Advocate General, one of the possible interpretati-
ons of Article 24(2) of Directive 2004/38 put forward by the national court 
– the one according to which it permits a restriction on social assistance to 
jobseekers for an unlimited period of time – cannot be correct, as it contra-
dicts the ruling in Collins.742 Apparently, the Advocate General attempted 
to follow the interpretation principle that we have seen under the previous 
Section according to which, secondary law must be interpreted in a way 
that its provisions do not amount to a breach of primary law. However, this 
principle is apt to give guidance on the meaning of secondary law where the 
wording of the latter is dubious with the result that various interpretations 
are plausible. Conversely, the wording of Article 24(2) of Directive 2004/38 
is clear so that it hardly allows any other interpretation than that according 
to which it permits an indefinite denial of social assistance to jobseekers by 
the host Member State. Hence, the only means by which the application of 
such a restrictive provision can be avoided is the narrowing of its scope by 
excluding the majority of jobseekers’ benefits from its ambit. This is the 
approach that the Court in fact has chosen. The Advocate General propo-
sed another solution. According to him, the contested provision, although 
silent on the question, implies that social assistance has to be granted when 
a real link with the labour market of the host state is proven adding that the 
Directive “does not provide a rigid criterion for determining the existence 
of the link required by Collins” and “leaves each national legislature free to 
find the appropriate balance”.743 Indeed, with this interpretation, it is pos-
sible to set aside the Directive’s restrictive provision and give way to the 
application of the Collins doctrine, however, it lacks any basis whatsoever 
in the wording of the directive. This rather arbitrary reading of the directive, 

740. Joined Cases C-22/08 and 23/08 Vatsouras, para. 44.
741. Ibid. para. 46.
742. Opinion of Advocate General Colomer, Joined Cases C-22/08 and C-23/08 Vatsouras, 
para. 54.
743. Ibid. para. 55.
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which sees a condition of ‘real link’ implied in it, seems to overrule the 
legislature’s intention in an even more obvious manner than the approach 
followed by the Court. 

The analysis above proves that Von Bogdandy’s aforementioned claim 
according to which the Court’s interpretation of primary law can any time 
be corrected by later adopted secondary law is not backed up by the case law 
on economically non-active Union citizens. Von Bogdandy states that “no 
decision of the Court that a national obstacle is illegal because it violates a 
basic freedom is written in stone, because it can be ”overturned” through a 
later regulation or directive”.744 The cases we have analysed above clearly 
show that secondary law adopted later does not automatically prevail over 
the Court’s interpretation of primary law. In fact, the Court’s acceptance of 
the ‘overturning’ effect of secondary law adopted later appears to be the 
exception and not the rule. It only happened in Förster. Even in that excep-
tional case the Court did it under the cover of reconciliation of the prior case 
law with secondary law instead of plainly acknowledging the prevalence of 
secondary law. In fact, the Court made a pronouncement on this issue in 
Bristol-Myers contrary to Von Bogdandy’s view:

“There is nothing to suggest that Article 7 of [Directive 89/04] is intended to 
restrict the scope of [the] case-law on [Article 34 TFEU]. Nor would such an 
effect be permissible, since a directive cannot justify obstacles to intra-Com-
munity trade save within the bounds set by the Treaty rules...” 745    (emphasis 
added)    

(iv) Assessment 

The Treaty’s provisions on Union citizenship had been drafted in such a way 
that they permitted the maintenance of considerable restrictions on the resi-
dence and free movement rights of economically non-active Union citizens. 
Similarly, no rights to equal treatment with respect to social assistance in the 
host Member State had originally been envisaged for this category of Union 
citizens by the Treaty rules, as in their case the condition under Article 18 
TFEU of being “within the scope of application of the Treaty” in most 
cases was not expected to be met. Secondary legislation which was adopted 
to give effect to the citizenship provisions sustained these limitations and 
restrictions. However, due to the Court’s creative interpretation of Union 
citizenship and of the secondary legislation enacted in this field, many of 
the limitations on the rights of economically non-active Union citizens have 

744. Von Bogdandy, supra note 203, 1327.
745. Joined Cases C-427/93, C-428/93 and C-436/93 Bristol-Myers Squibb and Others, 
para. 36.
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been lifted. Craig distinguishes four judicial techniques by which the Court 
expanded the reach of Article 21 and 18 TFEU.746 First, it applied the Union 
citizenship provisions to situations where the citizens were lawfully resi-
dent in a Member State under domestic law but not necessarily under the 
relevant Union directives.747 Second, it interpreted narrowly the limitati-
ons and conditions laid down in the Treaty and Union legislation to which 
Union citizens’ right of free movement and right of residence are subject.748 
Third, it loosened the requirement that movement between Member States 
was necessary.749 Fourth, it used the introduction of Union citizenship as a 
reason to expand the scope of other Treaty articles and Union legislation.750  

In the analysis of the case law above, we focused on the second technique. 
On the one hand, the Court limited the Member States ability to introduce 
limitations and conditions authorised by secondary law by testing the latter 
against the principle of proportionality. On the other hand, it interpreted the 
limitations and conditions set out under secondary law in such a restrictive 
way that their effect was mostly cancelled out. In most cases this was done, 
either implicitly or explicitly, under the aegis of interpreting secondary law 
in the light of primary law.   

Undoubtedly, the Court’s approach helped the completion of the rights 
conferred by Union citizenship which would otherwise have been blocked 
by restrictive secondary EU law. In this light, the various interpretation 
methods can be considered a tool in the hands of the Court to further in-
tegration in areas where the legislature fails to make progress. The Court 
has also been subject to criticism for this very reason.751 The wording of 
the TFEU’s provisions on Union citizenship leaves it to the Union legis-
lature to decide to what extent economically non-active citizens should be 
entitled to effective free movement- and equal treatment-rights. When the 
Court cancels out, in effect, the conditions and restrictions on these rights 
established by secondary law, it substitutes its own view on the meaning 
and implications of Union citizenship for that of the Union legislature. 

746. Craig, supra note 221, pp. 413-414.
747. ECJ, 12 May 1998, Case C-85/96  María Martínez Sala v Freistaat Bayern and 
Case C-456/02 Trojani.
748. Case C- 184/99 Grzelczyk and Case C-209/03 Bidar. 
749. ECJ, 19 October 2004, Case C-200/02 Kunqian Catherine Zhu and Man Lavette 
Chen v Secretary of State for the Home Department; CJ, 2 March 2010, Case C-135/08 
Janko Rottmann v Freistaat Bayern; CJ, 8 March 2011, Case C-34/09 Gerardo Ruiz 
Zambrano v Office national de l’emploi (ONEm).
750. Case C-138/02 Collins and Case C- 209/03 Bidar. 
751. For both a positive and cautious reading of the case law, see Craig, supra note 221, 
pp. 414-416. 
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Commentators fear that this may compromise the distribution of powers 
within the Union institutions and may endanger the rule of law.752 In addi-
tion, this jurisprudence has also been criticized, from a legal-dogmatic point 
of view, for being inconsistent and unpredictable. The fact that conforming 
interpretation of secondary EU law is sometimes stretched to contra legem 
interpretation jeopardizes legal certainty. However, it has to be noted that, 
assuming that the Court insists on its own expansive view on the scope and 
implications of the primary law provisions concerning Union citizenship, 
the only alternative to the reconciling interpretation of secondary law with 
primary law would be the formal invalidation of secondary law. This might 
serve legal certainty better, but the Court would be seen as intruding on the 
competences of the Union legislature even more than now.

7.3.5.  Interim conclusions

In this Section we have examined cases, divided into three groups, which 
represent the Court’s technique of consistent (or reconciliatory) interpreta-
tion of secondary law with primary law. The degree of influence of primary 
law on the construction of secondary law differs in the various groups. 

The influence of primary law is the weakest in cases where it serves to help 
the interpretation of an undefined term or an imprecise norm included in 
secondary law. In this context, the main issue is whether or not harmonizing 
secondary law which, besides the facilitation of the internal market, pur-
sues objectives related to consumer and health protection must be reviewed 
according to the same standards under the fundamental freedoms as national 
measures. In other words, if an obstacle set up by a national measure on 
free movement has been accepted as a legitimate restriction under Article 
36 TFEU or the ‘mandatory requirements’ – case law can the same obstacle 
to free movement be established by a harmonizing Union act? Schwarzkopf 
(Case C-169/99) seems to affirm this. This may be correct with regard to 
linguistic requirements which were at issue in the case. Nevertheless, the 
function of harmonizing secondary law should be the elimination of obsta-
cles constituted by diverging national laws maintained on the basis of the 
derogations to the freedoms. Therefore, in general, secondary law should 
strive to minimize those obstacles stemming from national measures instead 
of adopting them in the same form and with the same effect.

752. Hailbronner, supra note 711, p. 1264.
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In the second group of cases, the technique of reconciliatory interpreta-
tion is used to select the one correct interpretation of secondary law from 
various alternatives. In these cases, the wording of secondary law is open to 
various interpretations. The correct interpretation is the one which renders 
the provisions of secondary law consistent with the Treaty, rather than the 
interpretation which leads to its being incompatible with the Treaty. 

The impact of primary law is the strongest in the third group where consis-
tent interpretation is used to avoid the invalidation of secondary legislation 
which, on the basis of its wording, is incompatible with primary law. In 
these cases consistent interpretation turns into contra legem interpretation 
of secondary law. This differentiates the principle of consistent interpreta-
tion as applied to secondary Union law from a similar principle applied in 
relation to national law. Consistent interpretation of national law with EU 
law cannot be stretched so far as to make the national authorities interpret 
national law contra legem.

From the cases that we have seen on Union citizenship, Grzelczyk (Case 
C-184/99) and Bidar (Case C-209/03) demonstrated how the Court, through 
narrowing the scope of a restrictive provision of the Student Directive, ena-
bled migrant students to claim social benefits in the host Member State 
by bringing them within the scope of the Treaty’s provisions on Union 
citizenship and non-discrimination and recognizing to them rights to social 
benefits equal to those of national students with limited possibility for the 
Member States to restrict those rights. In Vatsouras (Joined Cases C-22/08 
and 23/08), differently from Grzelczyk and Bidar, the Court expressly stated 
that Directive 2004/38 had to be interpreted consistently with the primary 
law provisions on the free movement of workers. It did so in order to cancel 
out the restrictive effect that would have followed from the literal interpreta-
tion of the Directive. This case is an illustration of how the Court maintains 
the effect of its earlier case law developed in the context of the freedom 
of movement of workers in the face of subsequently adopted conflicting 
secondary law. However, we have also seen an opposite example of ‘reverse 
reconciliatory interpretation’ in Förster (Case C-158/07), where the Court 
interpreted the general non-discrimination provision of primary law in a 
way which aligned it with Directive 2004/38. In this case, the later adopted 
secondary law overruled, in substance, the Court’s prior case law on Articles 
18 and 21 TFEU.

The case law interpreting the Treaty rules on Union citizenship and the 
directives giving effect to those Treaty provisions can rightly be criticized 
for its unpredictability and inconsistency. It demonstrates the risks of using 
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the technique of consistent interpretation without apparent limits. On the 
other hand, it also proves that the technique of consistent interpretation can 
become a powerful tool in the hands of the Court to promote integration in 
areas where the reluctance of the Member States to give full effects to the 
rights laid down in primary law would otherwise block the development of 
EU law.  

It has to be pointed out that the technique of consistent interpretation became 
a mighty tool in the hands of the Court in the area of Union citizenship. All 
the cases in the third group analysed in this Section concerned Union citi-
zenship rights. This is related to the fact that the freedom of movement and 
residence of Union citizens, although we have mostly dealt with it along 
the other free movement provisions as the ‘fifth freedom’, is different from 
the other freedoms, as it is non-economic in nature. We have already seen in 
Section 5.1 relating to fundamental rights that the Court seems to be more 
willing to enforce non-economic fundamental rights vis-á-vis the Union’s 
legislative branch than the economic ones considering, presumably, that the 
legislature’s discretion in economic matters is broader and less susceptible 
to judicial review. This attitude seems to characterize the case law on the 
freedoms as well; the Court hardly interferes with the Union legislature’s 
choice to limit the freedoms which are of an economic nature, while it is 
much more of an activist in giving effect to Union citizenship rights vis-
á-vis restrictive Union legislation. For this reason, the area of Union citi-
zenship became a fertile ground for nurturing the technique of consistent 
interpretation of secondary law with primary law.753 

In the Union citizenship case law, the Court chose interpretation instead of 
invalidation of secondary law due to its general unwillingness to formally 
set aside Union legislation for substantive reasons in a constitutional con-
flict between primary and secondary law. However, consistent interpretation 
may also be used to render restrictive provisions of secondary law ineffec-
tive where invalidation of secondary law is not a viable option because of 
the constraints of the procedure in which the legality of secondary law is 

753. Differently Spaventa who observes a phenomenon which affects equally Union 
citizenship rights and the other economic freedoms, that is, the Court’s expansion of the 
boundaries of the Treaty provisions on the free movement of persons in general, i.e. not 
only that of economically inactive Union citizens but also self-employed persons and 
service providers (eg. Gebhard, Gourmet and Carpenter, see Section 7.4.3.3.) with the 
aim of  protecting individual economic and non-economic rights from a disproportion-
ate interference by national regulations, see E. Spaventa, From Gebhard to Carpenter: 
Towards a (Non-)Economic European Constitution, 41 CMLRev 3 (2004), p. 743-773, at 
pp. 768-773. However, this trend characterizes the Court’s approach to primary EU law 
and national law and not that to primary EU law and secondary EU law.
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questioned. The Court used consistent interpretation in this manner in the 
Grapefruit case (Case C-128/89). Thereby it avoided the Ouzo (C-475/01) 
outcome, that is, a situation in which neither the Union legislation nor the 
implementing national law can be set aside despite a clear breach of primary 
law.  

7.4.  Review of legality of secondary law in the light of the 
fundamental freedoms

7.4.1.  Introduction

In this part, we will examine cases where the Court squarely addressed the 
question of validity of secondary legislation. This happens most frequently 
either in an action for annulment brought against a piece of secondary legis-
lation or, in the case of actions brought by private parties, in a preliminary 
ruling procedure. In a preliminary ruling procedure, the question that nor-
mally arises is the compatibility of national laws with primary and/or secon-
dary EU law. As we have seen in Section 7.2.5., if secondary EU law exists 
in the area concerned and it brings about exhaustive harmonization, national 
laws should be tested only against such secondary EU law. However, the 
primary law freedoms may still be applied in such a case if the act of secon-
dary law itself is claimed to be in breach of the freedoms. Even in this case 
the Court may choose the route of reconciliatory interpretation of secondary 
law with primary law instead of deciding on the validity of secondary law. 
This is what we discussed in Section 7.3. In this Section, we will discuss 
the case law where the Court specifically dealt with the issue of validity of 
secondary EU law in the light of the fundamental freedoms. 

The crucial question which is normally raised when the legality of secon-
dary Union law is tested in the light of the fundamental freedoms is whether 
the same standard is to be applied to Union measures as the one applied to 
national measures. The conspicuously low number of cases where secon-
dary Union law was found to be in breach of the fundamental freedoms 
suggests that secondary Union law is, in fact, judged by a less strict stan-
dard than national law. The examination of the case law carried out in this 
Section will prove this assumption correct.  

Different standards as regards national measures, on the one hand, and 
Union acts, on the other, can result from the fact that different norms are 
applied to secondary Union law than to national law. Alternatively, even 
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if the same norm is applied to Union acts and national measures, it can be 
applied differently which, in practice, leads to the same result, that is, to 
differing standards. Accordingly, we will first analyze the question of what 
it is that actually binds the Union legislature; namely, the principle of free 
movement, the free movement provisions of the Treaty or perhaps a diffe-
rent principle or concept. In doing so, we have to revisit some of the issues 
discussed in Section 5.3.3., however, this time we will discuss them from 
a different angle. As we anticipated in that Section, the conclusion of this 
analysis is that – according to the Court’s case law – it is the Treaty’s free 
movement provisions that bind the Union legislature. Next, we will turn to 
the question whether the standard that the Court applies to Union acts under 
the free movement provisions when testing the legality of such Union acts is 
different, and if so in what respects, from the standard applied to acts of the 
Member States. Apart from the analysis of the case law, we will also look 
at academic propositions as to the standard that should be applied to Union 
acts when they are measured for their compatibility with the fundamental 
freedoms. 

7.4.2.  What binds the Union legislature? 

7.4.2.1.  Views in academia

As regards academic opinions, Mortelmans mentions three schools of 
thought concerning the question of what implications the free movement 
provisions have for the Union legislature; these being:  i) the Union legis-
lature is bound by the free movement rules in the same way as the Member 
States; ii) the Union legislature is not bound by those rules; iii) the Union 
legislature is bound, but not to the same extent.754 

As regards the position under ii), we have previously concluded that the 
view that the Union legislature is not bound at all by the fundamental free-
doms is not tenable (see Section 5.3.3.). The Union legislature is bound 
to respect the fundamental freedoms, as the freedoms are the basic pillars 
of the internal market, while the internal market itself is one of the fun-
damental policies and, at the same time, aims of the Union which can be 
compromised neither by the Member States nor by the Union institutions. 
Academics who maintain that the Union legislature is not bound by the 
rules of free movement usually propose another standard which, according 
to their views, does or should apply to Union legislation in order to ensure 

754. Mortelmans, supra note 434, p. 1312, see supra note 503.
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that the latter does not contradict the basic tenets of the internal market. 
This standard can be the principle of free movement instead of the Treaty 
rules on free movement. Further, the notion of the ‘unity of the market’ has 
also been suggested to be the standard against which the acts of the Union 
legislature are to be tested. 

Accordingly, the question of what binds the Union legislature can be ans-
wered in various ways:

7.4.2.2.  Principle of free movement  

The principle of free movement – which is different from the TFEU’s rules 
on free movement – would entail a standard for secondary Union law that 
is different from the standard applied to Member States’ measures. The 
principle of free movement, as a more general and abstract norm, would 
supposedly impose less stringent requirements with regard to Union acts 
than those implied by the Treaty provisions in respect of national measures. 
The Court’s early case law in this area, in fact, demonstrates such thinking. 
For example, in Rewe Zentral,755 the Court found the Union legislature to 
be bound by the ‘principle of freedom of trade’ instead of the provisions of 
the Treaty on the free movement of goods.756 At issue was a Union directive 
that harmonized the inspections of plants and plant products at the border 
of the Member States aimed at preventing the introduction of harmful orga-
nisms to plants into the territory of the Member States. The essence of the 
harmonized system was that inspections had to be carried out primarily by 
the exporting Member State, which certified that the given consignment was 
free of harmful organisms. On the other side of the coin, the Member State 
of destination had to recognize the inspections of the exporting State and 
refrain from further inspections upon importation. The directive, however 
– acknowledging that the trust between the Member States regarding the 
effectiveness of their inspections can only be built up gradually – authorised 
occasional inspections also by the importing Member State. Specifically, 
up to one-third of a consignment could still be examined by the latter state. 
Rewe Zentral AG imported fruits and potato to Germany from other Member 
States. It claimed that the inspections carried out by the German authorities 
on one-third of its consignment constituted an obstacle to intra-EU trade as 
a measure having equivalent effect to quantitative restrictions. Therefore, 

755. Case 37/83 Rewe Zentral.
756. Another case in this line is Case 240/83 ADBHU where the Court based its decision 
on the “principles of free movement of goods and freedom of competition, as well as the 
freedom of trade as a fundamental right”. 
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the question arose whether the directive, which authorised those inspecti-
ons in the importing Member State, was compatible with the prohibition of 
quantitative restrictions and measures of equivalent effect set out in Articles 
34-36 TFEU. The CJ did not base its judgment on the latter Treaty provisi-
ons but on the principle of freedom of trade. It came to the conclusion that 
the directive did not infringe that principle. In its reasoning, it attributed 
relevance to the fact that the directive did not intend to hinder intra-EU 
trade but, to the contrary, it sought to gradually abolish the inspections and 
other measures that Member States had adopted unilaterally on the basis 
of the derogation set out in Article 36 TFEU. The Court also relied on the 
aim of the directive, i.e. to strengthen the protection of agricultural products 
against harmful organisms, which is a general interest of the Union. Finally, 
the Court emphasised that the Union legislature has discretion to proceed 
with harmonization only in stages and to require only a gradual abolition 
of unilateral restrictions introduced by the Member States. In view of this, 
the Court found that the Union legislature had not exceeded the limits of its 
discretionary powers when it maintained the right of the importing Member 
States to perform inspections on up to one-third of consignments.        

Undoubtedly, by authorising occasional border checks in the importing 
Member States, the Union directive imposed restrictions on the intra-EU 
flow of goods. It is apparent that the reasons on which the Court relied on in 
order to uphold the validity of the restrictive directive could not have saved a 
national measure imposing the same restriction from being declared incom-
patible with Article 34 and 36 TFEU. In the case of national measures, the 
intention of the legislature is immaterial; therefore, not having an intention 
to hinder trade could not have justified a restriction on the free movement 
of goods. When a national measure is attempted to be justified on a general 
interest ground the Court analyses whether such ground is, indeed, acknow-
ledged under Article 36 TFEU or the ‘mandatory requirements’ – case law. 
Therefore, a mere statement similar to the one that the protection of plants 
is a general interest of the Union would not have been sufficient in the case 
of a national measure (although this ground is actually included in Article 
36 TFEU which was, however, not invoked by the Court). Finally, it is likely 
that Member States would not be granted the discretion to introduce lesser 
restrictions for the eventual purpose of gradually eliminating greater restric-
tion on intra-EU trade. Having regard to this reasoning, it is apparent that 
the Court applied a different test to the Union directive under ‘the principle 
of freedom of trade’ than the one applied to national measures under the 
TFEU’s rules on the free movement of goods.
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As we discussed above, in the academic circles, Matthies and Mortelmans 
advocate that the Union legislature should only respect the principle of free 
movement when enacting secondary law (see Section 5.3.3.). According 
to these authors, this would be desirable in order to allow a broader scope 
of discretion to the Union legislature in the balancing of the interests of 
the internal market represented by the fundamental freedoms, on the one 
hand, and other public interests acknowledged by the founding Treaties 
and intended to be protected by secondary law, on the other. Matthies emp-
hasises the need for the Union legislature to be able to derogate from the 
principle of free movement in a more liberal manner than Article 36 or the 
mandatory requirements would enable it to do so from the Treaty rules on 
the free movement of goods.757 The Union institutions must be allowed to 
choose the most appropriate legislative means that strike the right balance 
between free movement and other general interests. If in their view, that 
balance is created by a system of inspections in the exporting Member State 
complemented by occasional inspections in the importing State, they should 
be allowed to set up such system, even if it does not realise free movement 
of goods to the maximum extent possible. Even though the Court in practice 
recognizes broader discretion for the Union than for the Member States in 
balancing differing interests, according to Mortelmans, such broader dis-
cretion should be formalised by clarifying in the Treaty that it is “only” the 
principle of free movement that binds the Union institutions. 

7.4.2.3.  Unity of the market

According to Roth, those scholars who do not agree with the tenet that 
Union legislation is to be judged by the same standard as Member States’ 
legislation take either of the following positions: i) the Union is only bound 
by the notion of the ‘unity of the Common Market’ or, ii) the Union may 
not endanger the unity of the internal market, moreover, it may legislate to 
pursue the “general good”, but is bound by the principle of proportionality.758 

The main advocate of the concept of the ‘unity of the market’ is Barents. 
He believes that the prohibitions set out in the free movement provisions of 
the Treaty are the expressions of the “unity of the market”. The unity of the 
market means a transnational market which is one and indivisible.759 The 
necessary precondition of the unity of the common market is a single policy 

757. The description of Matthies’ views is based on the account given by Currall and 
Mortelmans, see supra note 514.
758. Roth, supra note 432, p. 477 FN 19.
759. Barents, supra note 474, p. 14.
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to regulate that market, which can only be devised by the Union and not by 
the Member States. This implies that the consequences of the ‘unity of the 
market’ are different for the Member States and the Union. For the Member 
States, market unity means that they are prohibited from “any action which 
affects inter-State trade”.760 This may encompass not only discriminatory 
but also non-discriminatory measures that Member States apply equally to 
domestic products and production factors and those moving across the bor-
ders. This is due to the fact that even non-discriminatory national measures 
are liable to partition the common market into different territorial regimes, 
as they apply, by definition, only to the territory of one Member State. 
Disparities between national legislations may cause double burdens and 
thereby hinder the intra-EU flow of goods, persons, services and capital. 
Thus, the ‘unity of the market’ can only be safeguarded with respect to 
the Member States if the prohibitions of the freedoms are interpreted as 
covering both discriminatory and non-discriminatory national measures that 
are capable of interfering with intra-EU trade or distorting competition. In 
contrast, with respect to the Union, the notion of the ‘unity of the market’ 
entails only a prohibition of discrimination. Barents claims that indistinctly 
applicable Union measures that interfere with intra-EU trade or competi-
tion cannot be prohibited. First, it would paralyse the Union in carrying out 
its different activities and policies. Second, the reason why such measures 
are banned for the Member States is not present in the case of the Union. 
Disparities cannot normally result from Union legislation, which applies to 
the Union as a whole.761 Thus, Barents’s conclusion is that “the criteria to 
appreciate the legality of national and Community measures with respect to 
their effects on the Common Market cannot be the same”.762 Accordingly, 
the Union legislature is only bound by the general equality principle, which 
limits the power of the Union legislature in a marginal sense only. Even 
different treatment of equal situations is allowed when such treatment is 
justified, that is, the measure satisfies the requirements of proportionality 
and it does not amount to a geographical partitioning of the common mar-
ket.763 Thus, ultimately, the only limit that the concept of the ‘unity of the 
market’ imposes on the Union legislature is that not even the latter may act 
to the effect of partitioning the internal market. 

The core concept of the Barents-theory, the ‘unity of the Common Market’, 
has also been relied on by the Court although only scarcely in the early 

760. Barents, supra note 474, p. 15.
761. Ibid. p. 21-22.
762. Ibid. p. 22.
763. Ibid. p. 30.



261

Review of legality of secondary law in the light of the fundamental freedoms

phase of its case law. The concept appears in Ramel,764 the first of the very 
few cases where the Court actually found a Union measure incompatible 
with one of the four freedoms. The case related to a levy that France had 
introduced and applied for nearly a year on imports of Italian wine. France 
did so upon an authorization of a Union regulation that established the 
common organizationof the market in wine. The regulation enabled produ-
cer Member States to take measures, until the completion of the common 
organization, limiting the imports of wine from other Member States in 
order to avoid disturbances on their own markets. The Court pointed out 
that the abolition between the Member States of customs duties and charges 
having equivalent effect constitutes a fundamental principle of the common 
market applicable to all products and goods. No exception to that principle 
was provided for by the provisions of the Treaty on the common agricultural 
policy. The Court emphasised that 

“[...] the extensive powers, in particular of a sectorial and regional nature, 
granted to the Community institutions in the conduct of the common agricultu-
ral policy must [...] be exercised from the perspective of the unity of the market 
to the exclusion of any measure compromising the abolition between Member 
States of customs duties and quantitative restrictions or charges or measures 
having equivalent effect. (emphasis added)

 Any prejudice to what the Community has achieved in relation to the unity of 
the market moreover risks opening the way to mechanisms which would lead 
to disintegration contrary to the objectives of progressive approximation of 
the economic policies of the Member States set out in Article 2 of the Treaty”.765

Consequently, the authorising provision of the Union regulation, which allo-
wed the introduction of charges having equivalent effect to customs duties, 
was held incompatible with Article 30 TFEU and thus, invalid. What the 
Court relied on was the Treaty provisions on the prohibition of customs 
duties and charges of equivalent effect. The Court’s approach indicates that 
the Union legislature is bound by those provisions in the same way as the 
Member States’ legislatures. It is reasonable in view of the fact that customs 
duties and other levies that are assimilated to them have the same effect on 
the internal market whether they are introduced by the Member States on 
their own initiative or on the authorization of the Union legislature. They 
apply when goods cross the Member States’ borders; thus, by definition, 
they operate to the effect of splitting up the internal market to national 
markets surrounded by fiscal barriers, that is, they do partition the internal 
market. In addition, at issue in Ramel was an authorization provision set 

764. Case 80 and 81/77 Ramel.
765. Ibid. paras. 35, 36.
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out in a Union act, which was made use of by only one Member State 
specifically against the products of another Member State. This was not a 
common system that applied uniformly throughout the Union but a discri-
mination against imports from one Member State, which the Union regula-
tion enabled to persist. Such discrimination is evidently prohibited, whether 
it originates from national law or secondary Union law. Due to this feature, 
Ramel is not the right case to verify Barents’ theory according to which the 
Union legislature is bound by a different standard from national legislators. 
The case only proves that not even the Union legislature can authorise a 
discriminatory charge on products of another Member State.  

Another case, which according to Barents, supports his theory is ADBHU,766 
where the Court referred to the other central concept of his theory, i.e. 
partitioning the market.767 Barents maintains that the obligation that the 
four freedoms impose on the Union institutions, i.e. non-discrimination, 
boils down to the duty not to geographically partition the internal market. 
Partitioning means subjecting intra-EU trade to different territorial regimes.768 
In ADBHU, the challenge concerned a system for the disposal of waste oil 
set up by France in accordance with a Union directive. The system involved 
granting exclusive rights to waste oil collectors and disposal undertakings 
who were solely authorised to collect and dispose of such oil in the zones 
assigned to them. The Court was asked whether the directive, by providing 
for such a system, was compatible with the principles of freedom of trade, 
free movement of goods and free competition. As regards, the principle of 
free movement of goods, the Court observed that the directive had to be 
interpreted in the light of its preamble, which stated that that the treatment 
of waste oil must not create barriers to intra-EU trade. The Court found that 
the exclusive rights and the zoning scheme set up by the directive did not 
constitute an obstacle to intra-EU trade, as it did not mean an automatic 
authorization for the Member States to establish barriers to exports.769 The 
Court added that the partitioning of the market which would result from 
such export barriers would be contrary to the objective of the directive. 
This presumably means that had the directive authorised such partitioning 
it would have been in breach of the principle of free movement of goods. 

766. Case 240/83 ADBHU.   
767. Barents, supra note 474, p. 29.
768. Ibid. p. 26.
769. The French legislation, in fact, contained such an export barrier which, however, 
could not be regarded as being based on the directive. This aspect of the French law was 
found incompatible with the directive and the Treaty’s provisions on the free movement of 
goods in the case, 10 March 1983, Case 172/82 Syndicat national des fabricants raffineurs 
d’huile de graissage and others v Groupement d’intérêt économique “Inter-Huiles” and 
others (Interhuiles). 
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Although Ramel and ADBHU confirm that the partitioning of the internal 
market is prohibited even for the Union legislature, the Court has not consis-
tently adhered to this stance in later cases. For example, in Rewe Zentral, the 
Court upheld a directive which allowed importing Member States to carry 
out inspections of up to one third of plant consignments. Such inspections 
are applied at border crossing; they create an obstacle to the physical move-
ment of goods traded across the borders thus, evidently they partition the 
internal market. Still, the Court did not find the directive in breach of the 
principles of the internal market. Barents considers that this case confirms 
his views.770 He maintains that the directive set up a single system of inspec-
tions, which applied to all plant products crossing the borders wherever in 
the Union. Hence, although affected intra-EU trade, such system did not 
partition the internal market into different territorial regimes. In contrast, in 
our view, even a uniform regime that applies equally to all inter-State trade 
within the internal market can partition that market by way of physical 
obstacles at the borders. Uniformity, which is an inherent feature of all acts 
adopted at the level of the Union – except of those containing authorizations 
addressed to or made use of by certain Member States only – cannot in itself 
exclude the possibility for a Union act to partition the internal market. If 
partitioning of the market is indeed the criterion along which the validity 
of Union acts is to be measured then the directive at Rewe Zentral should 
have been found invalid.  

The same is true for Bauhuis.771 In this case, the Court found that fees 
charged by a Member State on exportation of live animals to other Member 
States for veterinary and public health inspections did not constitute char-
ges having equivalent effect to customs duties where the inspections were 
provided for by a Union directive provided that the charges did not exceed 
the actual cost of inspections. Although the directive prescribed the inspec-
tions, it was silent on the question whether the Member State carrying out 
the inspections may collect fees for them. In fact, the case concerned the 
question whether or not the fees introduced by one Member State in its 
own discretion infringed Article 30 TFEU rather than whether the directive 
itself did so. However, in the reasoning, the Court relied as a key element 
on the fact that the inspections for which the fees were charged were made 
obligatory and uniform by a Union measure. As regards the directive, it is 
true that it set up a uniform regime of inspections by the exporting Member 
State which applied on all exports of cattle within the Union. Nevertheless, 
it still created barriers to trade in the form of the inspections that applied 

770. Barents, supra note 474, p. 29.
771. Case, 25 January 1977, Case 46/76 W.J.G. Bauhuis v The Netherlands State.
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upon crossing a frontier; therefore, it had a partitioning effect. Moreover, 
the real issue in the case was the charges that one Member State decided 
to collect for such inspections. Thus, even if we accept that the uniformity 
of a Union regime is sufficient to preclude the regime from creating an 
obstacle to intra-EU trade, this was not the case in Bauhuis. The system 
of inspections was uniform but the charging of the fee for the inspection 
resulted from the unilateral decision of a Member State. If other Member 
States did not charge such fee then the burden on intra-EU trade depended 
on which Member State was the exporting State. Despite all these possible 
objections, the Court upheld the measure at issue. 

As this case law cannot be fully explained by the concept of the ‘unity of the 
market’, some commentators refined Barents’ theory. In both Rewe Zentral 
and Bauhuis the Court put emphasis on the fact that the measures did not 
infringe the freedom of movement of goods, as they served the general 
interest of the Union. In line with this, the third school of thought referred 
to above maintains that the Union may not endanger the unity of the internal 
market; however, it may legislate to pursue the ‘general good’, but is bound 
by the principle of proportionality.772 In fact, this comes very close to the test 
applied by the Court to Member States’ measures, which includes a possi-
bility to justify national measures restrictive on the fundamental freedoms 
on public interest grounds provided that these measures comply with the 
requirements of proportionality.  

Besides Rewe Zentral and Bauhuis, there are further cases where the Court 
upheld Union measures which partitioned the market, such as the Monetary 
Compensatory Amounts case773 and Kind774. Barents considers these cases 
as exceptions admitted by the Court to the ‘unity of the market’ mainly on 
the ground of the exceptional nature of the regimes which were dealt with.775 

We are of the opinion, that Barents’s theory regarding the ‘unity of the mar-
ket’ is a normative proposition rather than a description of the Court’s actual 
approach underpinned by its case law. Having regard to the analysis of the 
case law above, it is apparent that the Court has not adopted the ‘unity of 

772. Roth, supra note 432, p. 477, FN 19 who mentions Mestmäcker as the advocate of 
this view referring to Mestmäcker, Zur Wirtschaftsvefassung in der Europäischen Union, 
in: Festgabe für Willgerodt (1994).
773. ECJ, 24 October 1973, Case 10/73 Rewe Zentral AG v Hauptzollamt Kehl.
774. ECJ, 15 September 1982, Case 106/81 Julius Kind KG v European Economic 
Community.
775. Barents, supra note 474, pp. 31-35. In Case 10/73 the Court specifically mentions 
that the compensatory amounts do constitute a partitioning of the market, see para. 20. 
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the market’ as a general standard or criterion against which Union measures 
are tested. Only in a few cases did the Court expressly refer to this notion. 
On the other hand, we have seen cases where Union measures undoub-
tedly impairing the unity of the market have been upheld by the Court. 
Nevertheless, Barents’s observation that Union measures have a different 
impact on the ‘unity of the market’ than Member State measures due to the 
fact that, as a rule, they cannot partition the internal market into different 
territorial regimes is a relevant factor, which should be taken into account 
when the legality of Union measures is reviewed in the light of the funda-
mental freedoms. The same point is made by Snell, who cites the uniformity 
of Union acts as a reason for which they tend not to impede free movement.776 
Similarly, Advocate General Jacobs observes that the criticism according 
to which the Court is more ready to strike down Member State measures 
than Union measures when reviewing them in the light of primary Union 
law tends to overlook the difference between the two types of measures. 
Member State measures, differing from State to State, are liable to cause 
obstacles to the internal market while Union measures are normally aimed 
at eliminating such obstacles; therefore, they should be assessed differently.777 
The Court’s occasional reference to the non-unilateral nature of a charge 
authorised or prescribed by a Union measure (see Section 7.4.4.1.) may be 
considered an acknowledgment of this fact. However, the Court made this 
reference in the wrong cases. They involved duties and charges levied on 
border-crossing goods where the uniform nature of the Union measure did 
not change the fact that these charges did partition the internal market. Apart 
from the case law on charges having equivalent effect to customs duties, the 
Court implicitly tends to have regard to the fact that uniform Union measu-
res do not endanger the unity of the market in the same way as national 
measures do. Specifically, the Court does so when it examines the possibi-
lity of justification for and proportionality of Union measures prima facie 
infringing the fundamental freedoms (see Sections 7.4.4.2. (iii) and (iv)).

7.4.2.4.  Treaty’s free movement provisions

If it is not the principle of free movement nor the notion of the ‘unity of the 
market’ that binds the Union legislature, what remain are the free movement 
provisions of the TFEU. In fact, this is the Court’s established position. 
Despite the early cases of Rewe Zentral and ADBHU, it is now settled case 
law that the Treaty provisions on free movement are binding not only on the 
Member States but also on the Union institutions:

776. Snell, supra note 428, p. 164.
777. Jacobs, supra note 11, p. 312. 
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 “[...] the prohibition of quantitative restrictions and measures having equival-
ent effect laid down by Article 28 EC [now Article 34 TFEU] applies not only 
to national measures but also to measures adopted by the Community institu-
tions”.778

Although this statement is limited to the free movement of goods, it is 
equally valid in the case of the other freedoms.779 

The fact that the Court applies the same provisions to the acts of the Union 
legislature and those of the national legislatures does not mean that it applies 
those rules in the same way vis-à-vis the two types of acts. Thus, the ques-
tion whether or not Union acts are judged by the same standard as Member 
State measures when they are tested for their compatibility with the funda-
mental freedoms still awaits an answer. 

7.4.3.  The test applied to national measures under the 
fundamental freedoms 

7.4.3.1.  Different tests under the various freedoms

In order to determine whether the test applied to Union measures under the 
fundamental freedoms is different from the one applied to national measu-
res, first we have to know what standard is applied to national measures. 
The question what test is to be applied to national measures in order to 
decide whether or not they constitute an obstacle to free movement that is 
prohibited under the freedoms is one of the most complex terrains of EU 
law. The Court’s constantly evolving jurisprudence on this matter developed 
different tests with respect to the various freedoms. 

When examining the test applicable under the various free movement 
provisions first, Article 30 TFEU setting forth the prohibition of customs 
duties and charges having equivalent effect should be addressed. The test 

778. ECJ, 14 December 2004, Case C-434/02 Arnold André GmbH & Co.KG v Landrat 
des Kreises Herford, para. 57; ECJ, 20 May 2003, Case C-108/01 Consorzio del Prosciutto 
di Parma, Salumificio S. Rita SpA v Asda Stores Ltd, Hygrade Foods Ltd, para. 53; Case 
C-169/99 Schwarzkopf, para.37; ECJ, 25 June 1997, Case C-114/96 Criminal proceedings 
against René Kieffer and Romain Thill, para. 27; ECJ, 14 July 1998, Case C-284/95 Safety 
Hi-Tech Srl v S.&T. Srl, para.63; ECJ, 9 August 1994, Case C-51/93 Meyhui NV v Schott 
Zwiesel Glaswerke AG, para. 11; Case, 17 May 1984, Case 15/83 Denkavit Nederland 
BV v Hoofdproduktschap voor Akkerbouwprodukten, para.15.
779. For example with regard to services see Opinion of Advocate General Kokott, 17 
June 2010, Case C-97/09 Ingrid Schmelz, para. 79.
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applicable under Article 30 is that any charge which is imposed on goods 
by reason of their crossing the border falls under the prohibition set out 
therein.780 This test basically establishes a discrimination standard, as it 
captures those charges which apply only to imported (or exported) goods 
to the exclusion of equivalent domestic products. As only discriminatory 
charges are prohibited, the test results in a rather limited scope for Article 
30. Thus, it is reasonable that the provision under Article 30 does not allow 
any exception to the narrowly framed prohibition set out therein.781 It means 
that a national measure that infringes Article 30 cannot be justified.  

The test applied under the other free movement provisions basically com-
prises three steps; namely (i) the question whether the national measure at 
issue constitutes a restriction on the given freedom, if so (ii) whether such 
restriction can be justified by reasons of public interest (Treaty grounds or 
mandatory requirements, which are also called overriding or imperative 
reasons), and if so (iii) whether the restriction is proportionate to the aims 
pursued, i.e. the measure is appropriate and it does not go beyond what is 
necessary to achieve such aim.782   

The first element of this test raises the question what ‘restriction’ actually 
means in the context of the various freedoms. Does it describe national 
measures which treat cross-border movements of products and production 
factors less favourably than comparable domestic movements? Or does it 
comprise all national measures which are capable of preventing, impeding 
or rendering less attractive the exercise of one or other of the freedoms? In 
the former case, the freedom at issue would embody a discrimination-stan-
dard. In the latter case, it would encompass a broader restriction-standard, 
which would capture not only discriminatory national measures but also 
those which, although treating cross-border and domestic transactions 
equally, are still liable to hinder intra-Union trade, movement of persons 
or capital flows. 

At the outset, it can be stated that all the freedoms, except for Articles 30 
and 35, have been expansively interpreted by the Court to the effect that not 
only discriminatory but also certain indistinctly applicable national measu-
res are caught by them. Hence the freedoms comprise the broader restric-
tion-standard that we referred to above. The problem with the restriction 
standard is that unlike the discrimination standard, it does not operate with 

780. ECJ, 5 February 1976, Conceria Daniele Bresciani v Amministrazione Italiana 
della Finanze, para. 9.
781. Sørensen, supra note 214, p. 148; Currall, supra note 513, p. 171.
782. Sørensen, supra note 214, p. 148.
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an exact test such as the comparison of cross-border and purely domestic 
situations. Restriction is an absolute concept, which does not require a com-
parison and a comparator.783 However, it does require the definition of a test 
– which is more concrete than that of “national measures liable to hinder 
or make less attractive the exercise of fundamental freedoms guaranteed by 
the Treaty”784 – in order to provide a useful answer to the question under 
what conditions a national measure qualifies as a prohibited restriction on 
the fundamental freedoms. Without such exact test it is not possible to draw 
the boundaries of the freedoms and it is not possible to anticipate which 
non-discriminatory national measures fall within and which remain outside 
those boundaries. The case law has not developed such an exact test and 
it evolved in a rather random and casuistic manner without providing any 
conceptually well-founded guidance on this intricate issue.785  

7.4.3.2.  Free movement of goods

As regards the free movement of goods, the prohibition of quantitative 
restrictions and measures having equivalent effect on exports set out in 
Article 35 TFEU has long been perceived as embodying a discrimination 
standard, i.e. covering only those national measures which treat exported 
products less favourably than domestically traded products. This interpre-
tation of the scope of Article 35 derives from Groenveld,786 which con-
cerned a Netherlands rule that prohibited sausage makers from possessing 
horsemeat. This was claimed to be a restriction on the export of horsemeat 
sausage. The Court held that: 

“That provision concerns national measures which have as their specific object 
or effect the restriction of patterns of exports and thereby the establishment of 
a difference in treatment between the domestic trade of a Member State and its 
export trade in such a way as to provide a particular advantage for national 
production or for the domestic market of the state in question at the expense 
of the production or of the trade of other Member States. This is not so in the 

783. A. Cordewener, The Prohibitions of Discrimination and Restriction within the 
Framework of the Fully Integrated Internal Market, in: EU Freedoms and Taxation, EATLP 
International Tax Series, Vol. 2. (F. Vanistendael ed., IBFD 2006), pp. 1-45, at p. 26.
784. ECJ, 30 November 1995, Case C-55/94 Reinhard Gebhard v Consiglio dell’Ordine 
degli Avvocati e Procuratori di Milano, para. 37.
785. For an overview of this case law presented from a different perspective, see Douma, 
supra note 387, pp. 206-223. 
786. Case, 8 November 1979, Case 15/79 P.B. Groenveld BV v Produktschap voor Vee 
en Vlees.
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case of a prohibition like that in question which is applied objectively to the 
production of goods of a certain kind without drawing a distinction depending 
on whether such goods are intended for the national market or for export.”787

A recent case, Gysbrechts,788 has caused some commentators to doubt 
whether this traditional interpretation of Article 35 is still valid.789 The nati-
onal rule at issue in that case prohibited the seller in distance sales (e.g. via 
Internet) from asking advance payment from the buyer or the provision of 
the number of his or her payment card. This was an indistinctly applicable 
measure, as it applied equally to domestic and cross-border distance sales; 
nevertheless, the Court considered it to fall within the scope of the prohibi-
tion of Article 35. However, the Court’s reasoning was based on discrimi-
nation logic insofar as it held that the effect of the rule was more deterring 
for sales directed to other Member States than for domestic sales:

“[...] the consequences of such a prohibition are generally more significant in 
cross-border sales made directly to consumers, in particular, in sales made by 
means of the internet, by reason, inter alia, of the obstacles to bringing any 
legal proceedings in another Member State against consumers who default, 
especially when the sales involve relatively small sums.

Consequently, even if a prohibition such as that at issue in the main proceedings 
is applicable to all traders active in the national territory, its actual effect is 
none the less greater on goods leaving the market of the exporting Member 
State than on the marketing of goods in the domestic market of that Member 
State”790.

Thus, the Court found the measure to entail de facto discrimination against 
exports. The discrimination standard does imply that de facto discrimination 
is prohibited. Hence, even if the fundamental freedoms are interpreted in 
terms of the discrimination standard, measures which apply equally by law 
but in fact result in discrimination would still be caught by those freedoms. 
Therefore, in our opinion, Gysbrechts did not change the way as Article 35 
has traditionally been interpreted.791 Consequently, this provision prohibits 

787. Ibid. para. 7.
788. ECJ, 16 December 2008, Case C-205/07 Criminal proceedings against Lodewijk 
Gysbrechts and Santurel Inter BVBA.
789. Chalmers, Davies and Monti, supra note 17, p. 781.
790. Case C-205/07 Gysbrechts, paras. 42-43.
791. Similarly, Snell in J. Snell, The Notion of Market Access: a Concept or a Slogan?, 
47 CMLRev 2 (2010), pp. 437-472, at pp. 456-457. The Court’s narrow interpretation of 
this provision has been subject to rather strong criticism by academic circles, see Oliver 
and Roth, supra note 438, p. 419; Cordewener, supra note 783, p. 43-45.
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only measures which – in law or in fact – discriminate against export trade 
while leaving true non-discriminatory restrictions on exports outside its 
scope.792

The most commonly invoked provision of the free movement of goods is 
the prohibition of quantitative restrictions on imports and measures having 
equivalent effect which is set out under Article 34 TFEU. The key element 
of this provision is the prohibition of measures having equivalent effect to 
quantitative restrictions (‘measures of equivalent effect’), as actual quanti-
tative restrictions are so blatant and obvious infringements of the free move-
ment of goods that they are hardly ever put in place by the Member States. 
The Court has defined the concept of ‘measures of equivalent effect’ as all 
measures “capable of hindering, directly or indirectly, actually or potenti-
ally, intra-Community trade”.793 On the basis of this broad Dassonville for-
mula measures prescribing requirements as to the form, size, composition, 
quality, presentation and packaging of products which apply indistinctly 
to domestic and imported products have been brought within the scope of 
Article 34 TFEU. In Cassis de Dijon,794 at issue was a German provision 
that prohibited the marketing and sale in Germany of alcoholic beverages 
with alcohol content lower than a certain limit. Although the rule applied to 
domestic and imported products without distinction, the Court held that it 
infringed Article 34 TFEU. Product requirements, such as the German rule, 
lead to double burdens on imported goods, as they have to satisfy the requi-
rements of the State of destination (host State) after having complied with 
the diverging rules of the State of origin (home State). In Cassis de Dijon, 
the CJ ruled that double burdens are prohibited by the provisions on the 
free movement of goods and it laid down the mutual recognition principle, 
which requires the host State to admit to its market all those products which 
had been lawfully produced and marketed in another Member State unless 
requiring compliance with the differing product rules of the host State can 
be justified on public interest grounds (set out in Article 36 TFEU or by 
mandatory public interest requirements as defined in the case law).

The consequence of the all-encompassing Dassonville formula was that, 
besides the Cassis-type product regulations, all sorts of neutral trading 
rules enacted by the Member States which regulated the conditions of sale 
and distribution with equal effect on domestic and imported products were 

792. Similarly Sørensen, supra note 214, p. 155. 
793. ECJ, 11 July 1974, Case 8/74 Procureur du Roi v Benoît and Gustave Dassonville, 
para. 5.
794. ECJ, 20 February 1979,  Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung 
für Branntwein (‘Cassis de Dijon‘).
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caught by Article 34 TFEU. This led the Court to refine its approach to 
non-discriminatory obstacles to the free movement of goods. In the seminal 
Keck judgment,795 it limited the reach of Article 34 by excluding a certain 
group of indistinctly applicable trading rules from its scope. In essence, it 
distinguished product requirements from selling arrangements (e.g. regu-
lation of advertising, shop opening hours, selling techniques and prices). 
Product requirements remained subject to the broad restriction standard 
covering discriminatory and indistinctly applicable measures alike, while 
selling arrangements were subject only to a discrimination standard. The 
discrimination standard entails that Article 34 prohibits those selling arran-
gements which have a greater effect on imports than on domestic products, 
as well as those which effectively prevent imported products from being 
sold in the host State’s market.796 An example of selling arrangements which 
apply de lege equally to domestic and imported products but de facto may 
have a more burdensome effect on imports is a ban on certain methods of 
sale or promotion of a product. In Gourmet,797 a total ban on the advertising 
of alcohol introduced by Sweden was at issue. A similar measure, namely, a 
ban on televised advertising for the distribution sector, had previously been 
considered a selling arrangement which applied equally to domestic and 
imported products, thus, it fell outside the scope of Article 34.798 In contrast, 
in Gourmet, the Court went further and examined whether the seemingly 
indistinctly applicable measure had in fact a different impact on imports. 
It held that the ban on alcohol advertising “is liable to impede access to 
the market by products from other Member States more than it impedes 
access by domestic products”.799 According to the Court, foreign alcoholic 
beverages which are less known by Swedish consumers are affected more 
by the advertising ban than domestic products with which the consumers 
are presumably more familiar. The outcome had to do with the nature of the 
product at issue, i.e. alcoholic drinks, the consumption of which is linked to 
social traditions and local customs; therefore, products from other Member 
States can hardly enter the market without effective advertising campaign.800 
Thus, the formally neutral measure discriminated in fact against products 

795. ECJ, 24 November 1993, Joined cases C-267/91 and C-268/91 Criminal proceed-
ings against Bernard Keck and Daniel Mithouard.
796. Chalmers, Davies and Monti, supra note 17, p. 774.
797. ECJ, 8 March 2001, Case C-405/98 Konsumentombudsmannen (KO) v Gourmet 
International Products AB (GIP).
798. ECJ, 9 February 1995, Case C-412/93 Société d’Importation Edouard Leclerc-
Siplec v TF1 Publicité SA and M6 Publicité SA.
799. Case C-405/98 Gourmet, para. 21.
800. Chalmers, Davies and Monti, supra note 17, p. 779.
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of other Member States.801 Thus, by means of reasoning based on factual 
discrimination indistinctly applicable selling arrangements may be brought 
back within the reach of Article 34 TFEU. 

Keck teaches us that national measures capable of impeding intra-Union 
trade must first be categorised as product rules or selling arrangements in 
order to determine what test is applicable to them. Just recently, however, 
a new type of national measure has been brought to the Court’s attention 
which could hardly fit either in the category of product regulations or that 
of selling arrangements. Specifically, the national regulations at issue intro-
duced use restrictions on certain products. In Commission v Italy (trailers),802 
the rule prohibited the towing of trailers by motorcycles. It was argued 
that this constituted a restriction, as the outlawing of the use of this type of 
trailer in Italy reduced cross-border trade in such trailers. A similar claim 
was made in Mickelsson and Roos,803 where the Court scrutinized a Swedish 
rule that limited the areas in which jet skis could be used. In Commission 
v Italy, the Court held that “a prohibition on the use of a product in the ter-
ritory of a Member State has a considerable influence on the behaviour of 
consumers, which, in its turn, affects the access of that product to the mar-
ket of that Member State”.804 According to the Court, such rule “prevents a 
demand from existing in the market at issue for [...] trailers and therefore 
hinders their importation”.805 Consequently, the Italian regulation was con-
sidered to constitute a measure of equivalent effect prohibited by Article 34, 
just as the Swedish rule in Mickelsson and Roos. These cases introduced 
a new category of measures which – being neither product rules nor sel-
ling arrangements – are considered under the general Dassonville formula.806 
For these measures it is sufficient to hinder access of products from other 
Member States to the host State’s market in order to fall under the prohibi-
tion of Article 34. It appears that the hindrance on market access does not 
have to be direct, as a reduction in consumer demand for a product, which 

801. Similar conclusions were reached in Case C-322/01 Doc Morris (prohibition on the 
sale by mail order of medicinal products); ECJ, 30 April 2009, Case C-531/07 Fachverband 
der Buch- und Medienwirtschaft v LIBRO Handelsgesellschaft mbH (minimum prices for 
books).
802. ECJ, 10 February 2009, Case C-110/05 Commission v Italy (trailers).
803. ECJ, 4 June 2009, Case C-142/05 Åklagaren v Parcy Mickelsson and Joakim Roos. 
Another case in this line of case law is ECJ, 10 April 2008, Case C-265/06 Commission 
v Portugal which concerned the prohibition of sticking tinted plastic to car windows. 
804. Case C-110/05 Commission v Italy (trailers), para. 56.
805. Ibid. para. 57.
806. Chalmers, Davies and Monti, supra note 17, p. 776.
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only indirectly impedes that product’s entry to the market, was sufficient 
for finding a restriction.807 Furthermore, the judgments seem to attribute 
importance to the magnitude of impediment on market access.808

In summary, the scope of Article 34 currently seems to cover three cate-
gories of national rules (i) discriminatory measures which treat, de jure or 
de facto, imported products less favourably than domestic products; (ii) 
product requirements; and (iii) any other measure which hinders access 
of products originating in other Member States to the market of the host 
Member State.809 Snell criticizes the case law that has led to this result. He 
points out that in terms of this case law, selling arrangements are only prohi-
bited if they prevent access to the market or have an unequal effect on the 
access to the market of foreign products and of domestic products, whereas 
use restrictions are already caught if they (indirectly) hinder market access 
without being necessary to actually prevent such access.810 According to 
Snell, such a distinction between selling arrangements and use restrictions 
can hardly be explained rationally. 

What can be concluded with certainty is that these cases on use restrictions 
made ‘market access’ a key notion in the application of Article 34 TFEU.811

807. Snell, supra note 791, p. 458.
808. In Mickelsson and Roos the Court mentioned the scope of the restriction and 
considered that a restriction arises when the use of jet skis is “greatly” restricted, see 
paras. 26, 28. Snell refers to another case in the field of free movement of services and 
establishment (ECJ, 28 April 2009, Commission v Italy (motor insurance)) from which it 
is apparent that the magnitude of the restriction on market access matters. In that case an 
Italian rule imposed an obligation to contract on all insurance companies offering a certain 
type of motor insurance. In this regard the Court held that the ”substantial interference 
in the freedom to contract” affected market access of insurance companies from other 
Member States, see Snell, supra note 791, p. 457-458.  
809. Case C-110/05 Commission v Italy (trailers), para. 37. 
810. Snell, supra note 791, p. 456. Differently, Davies who points out that the regu-
lations at issue in Commission v Italy (trailers) and Mickelsson and Roos (where, in 
principle, jet skis could be used in designated waterways, however, no such waterways 
have been designated) both entailed an effective ban on the use of a product, therefore, 
they effectively prevented the sale and hence the importation of such product. However, 
referring to Alfa Vita (ECJ, 14 September 2006, Joined Cases C-158/04 and C-159/04 
Alfa Vita Vassilopoulos AE v Elliniko Dimosio and Nomarkhiaki Aftodiikisi Ioanninon 
et al.) he also admits that a regulation can be caught by Article 34 even when it does not 
prevent but only diminishes sales and hence imports, see Chalmers, Davies and Monti, 
supra note 17, p. 751. 
811. The notion of ‘market access’ has not been unknown in the field of the free 
movement of goods. The Court relied on it in the reasoning of Keck when it stated that 
indistinctly applicable selling arrangements are not such as “to prevent [the] access [of 
foreign products] to the market or to impede access any more than [they] impede the 
access of domestic products”, see Joined Cases C-267/91 and C-268/91 Keck, para. 17.
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As regards the evolution of the case law on the free movement of goods, we 
can observe an initial tendency of narrowing the scope of the freedom from 
the sweeping Dassonwille formula until the refinement in Keck. However, 
later trends in the case law reversed this direction. First, the exclusion 
of selling arrangements from the scope of Article 34 has not affected as 
wide-ranging measures as originally thought due to the fact that indistinctly 
applicable selling arrangements, which in fact have an unequal effect on 
imports are still caught by that provision. Second, the definition of ‘measu-
res of equivalent effect’ has been extended to cover indistinctly applicable 
use restrictions, which only indirectly hinder access for imported products 
to the market of the host State. 

7.4.3.3.   The other freedoms

As to the other freedoms, the evolution of the free movement of workers, 
establishment and services is characterised by a gradual expansion of their 
domain.812 The provisions on these freedoms were originally conceived as 
only prohibitions of discrimination. However, starting from the 1990’s, 
we encounter more and more cases where the Court held that indistinctly 
applicable measures infringed these freedoms. The milestones are Säger,813 
Bosman814 and Gebhard.815 In Säger, a German rule that reserved the pro-
vision of patent renewal services to persons possessing the professional 
qualification of patent agents was found to be a prohibited restriction on 
the freedom to provide services. In Bosman, the Court held that trans-
fer fees which were equally charged on the transfer of football players 
whether they moved to a club in another Member States or a club of the 
same Member State restricted the free movement of workers. In Gebhard, 
a German lawyer claimed that an Italian rule which made the use of the 
title ‘avvocato’ conditional on being enrolled in the local bar restricted his 
freedom of establishment. The Court upheld his claim. These cases can be 
explained on the basis of the ‘market access’ test that we have already seen 
in the context of the free movement of goods. In Säger, the qualification 
requirement impeded the access to the German patent services market of 
service providers from other Member States who lawfully provided similar 
services in their home State. In Bosman, the obligation to pay transfer fees 
“directly affect[s] the players’ access to the employment market in other 

812. Oliver and Roth, supra note 438, p. 412.
813. ECJ, 25 July 1991, Case C-76/90 Manfred Säger v Dennemeyer & Co. Ltd.
814. ECJ, 15 December 1995, Case C-415/93 Union royale belge des sociétés de football 
association ASBL v Jean-Marc Bosman, Royal club liégeois SA v Jean-Marc Bosman and 
others and Union des associations européennes de football (UEFA) v Jean-Marc Bosman.
815. Case C-55/94 Gebhard.
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Member States and are thus capable of impeding freedom of movement for 
workers”.816 In Gebhard, the registration requirement as a formal require-
ment for exercising the profession of lawyer impeded the access of foreign 
lawyers to the legal services market of Italy.

Similar developments followed in the sphere of the free movement of cap-
ital. In the ‘golden shares’ cases,817 the Court held that rules which reserve 
certain (approval, veto, voting) rights to the State as regards key business 
decisions of certain companies, even though they concern domestic and 
foreign investors equally, “are […] liable to deter investors from other 
Member States from making such investments and, consequently, affect 
access to the market”.818 

However, later developments in the Court’s case law do not show consistent 
adherence and uniform application of this test. For example, in another 
golden shares case, the Court no longer referred to market access but rea-
soned in a way that the veto right of the government may deter investors 
from making portfolio investments in the company, as it may have the effect 
of depressing the value of the shares of the company and thus, reduce the 
attractiveness of the investment.819 Based on this line of reasoning almost 
all national rules may be subjected to scrutiny under Article 63 TFEU, as 
all State regulations of economic activities interfere with the freedom of 
economic actors and thus, may have the effect of reducing share prices.820 
The lack of a principle-based approach is also indicated by the fact that both 
equally applicable home State measures which impeded the exit from the 
home State’s market and neutral host State measures which generally regu-
lated the conditions for economic activity both for domestic and cross-bor-
der operators in the national territory were found to be a restriction on 
market access. An example of the latter is Gourmet, where the Court found 
that the ban on alcohol advertising was not only a measure of equivalent 
effect to quantitative restrictions on imported alcoholic drinks but it also 
restricted the freedom to provide services. This was due to the fact that the 
ban restricted “the right of press undertakings established in the territory 
of [Sweden] to offer advertising space in their publications to potential 
advertisers established in other Member States”.821 This case law can be 

816. Case C-415/93 Bosman, para. 103.
817. ECJ, 13 May 2003, Case C-463/00 Commission v Spain; ECJ, 13 May 2003, Case 
C-98/01 Commission v United Kingdom.
818. Case C-463/00 Commission v Spain, para. 61.
819. ECJ, 28 September 2006, Joined Cases C-282/04 and C-283/04 Commission v 
Netherlands.
820. Snell, supra note 791, p. 463.
821. Case C-405/98 Gourmet, para. 38.
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questioned on the ground that a total ban on the advertising of alcohol – just 
like the granting of a veto right to the State regarding certain key company 
decisions – is a neutral regulation of the host State which, even though it 
interferes with the economic freedom of market players, it has an equal 
effect on the domestic and cross-border supply of services or on domestic 
and foreign investments. Spaventa argues that by its ruling in Gourmet the 
Court allowed a challenge to the equally applicable rules of the services 
provider’s State of establishment. The effect of the Swedish rules at issue 
was not preventing access to foreign markets but rather preventing the very 
existence of a domestic market. In such a case where no specific obstacles to 
access to the market of the State of establishment of the economic operator 
exists but only a general regulation that unavoidably affect cross-border 
economic activities together with domestic ones no restriction on the fun-
damental freedoms should be considered to exist.822 

Besides host State measures, the market access test has caught equally 
applicable home State measures as well. Apart from Bosman, the most pro-
minent example of the latter is Alpine Investment.823 A Dutch regulation 
prohibited financial service providers from making unsolicited telephone 
calls to promote their products to potential customers (‘cold calling’). The 
rule banned cold calling even with regard to customers established in other 
Member States. The Court stated that the regulation “directly affects access 
to the market in services in the other Member States and is thus capable 
of hindering intra-Community trade in services”.824 Many commentators 
agree with the Court’s assessment that the extra-territorial application of 
the national rule at issue constituted a direct hindrance to market access 
and therefore, was rightly held to be a prohibited restriction. Yet it is worth 
noting that if we applied the mutual recognition principle developed in the 
context of the free movement of goods to the field of services the outcome 
should be the opposite. In that case, the home State would basically be free 
to regulate persons established in its territory provided that the regulations 
are non-discriminatory. On the other hand, the host State could not prevent 
service providers who lawfully provide their services in their State of esta-
blishment from offering the same services in its territory or subject them 
to conditions (qualifications, authorization etc.) which the home State does 
not impose on the provider or impose them differently. Alpine Investment 
shows that in the Court’s case law on services, a general ‘home country’ 
principle does not exist. To the contrary, this case seems to suggest that it is 
for the host State in the territory of which the activity is to be carried out to 

822. Spaventa, supra note 753, p. 755.
823. ECJ, 10 May 1995, Case C-384/93 Alpine Investments BV v Minister van Financiës.
824. Ibid. para. 38.
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regulate the way in which a service is provided.825 Thus, double regulatory 
burden on the cross-border provision of services appears to be avoided in 
the opposite manner than in the case of free movement of goods. However, 
we should not draw far-reaching conclusions from Alpine Investment, for 
we also find examples in the case law to the contrary. There are cases which 
suggest that it is the host State which is required to give up exercising its 
regulatory competence regarding the provision of cross-border services and 
to recognize the corresponding regulations of the home State unless it can 
justify its own regulations by public interest reasons.826

This brief description of the case law demonstrates the inconsistent and 
divergent application of the ‘market access’ test and the uncertainties sur-
rounding its meaning. There have been attempts both by the Court, as well 
as by academic commentators, to define more precisely under which cir-
cumstances market access is hindered by a national regulation. First, it has 
been submitted that market access is only impeded if there is a specific 
impact on the entry to or exit from the national market of products and 
producers from other Member States.827 Second, some judgments suggest 
that the significance or magnitude of the restriction on market access should 
also play a role in deciding whether an indistinctly applicable national rule 
infringes the free movement provisions or not.828 Third, the ‘market access’ 
test has sometimes been used by the Court in conjunction with the “rule of 
remoteness” test.829 The latter excludes national measures from the scope 
of the freedoms if their effect on the latter is too “uncertain and indirect”.830 
Similarly, some judgements stress the ‘direct’ nature of the restriction 
on market access.831 All of these complementary tests, i.e. ‘specificity of 
cross-border situations’, ‘rule of remoteness’, ‘significant’ and ‘direct’ res-
triction, have been promoted in order to qualify the ‘market access’ test 
and promote its uniform interpretation and application. However, due to 
their inconsistent application, they tend to increase rather than reduce the 

825. See Spaventa, supra note 753, p. 752 referring to the position of Bernard and Snell. 
826. See Case C-76/90 Säger and ECJ, 24 March 1994, Case C-275/92 Her Majesty’s 
Customs and Excise v Gerhart Schindler and Jörg Schindler concerning a ban on the 
provision of lottery services in the UK.
827. Spaventa, supra note 753, p. 755.
828. Even before the Court’s references to this concept in Commission v Italy (C-110/05) 
and Mickelsson and Roos (C-142/05) Advocate General Jacobs took such approach in 
Leclerc (C-412/93) advocating the use of the test of “substantial restriction on market 
access”.   
829. Cordewener, supra note 783, pp. 33-34.
830. ECJ, 27 January 2000, Case C-190/98, Volker Graf v Filzmoser Maschinenbau 
GmbH, para. 25; ECJ, 20 June 1996, Joined Cases C-418/93 et al. Semeraro Casa Uno 
Srl v Sindaco del Comune di Erbusco, para. 32.
831. Case C-384/93 Alpine Investments, para. 38; Case C-415/93 Bosman, para. 103.
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uncertainty as regards the question what type of equally applicable national 
measures fall within the scope of the prohibitions set out under the funda-
mental freedoms.    

In the absence of a clear standard, a list of the types of obstacles constitu-
ted by national measures which the Court has found to be a restriction on 
the internal market freedoms can best serve our purposes. These are the 
following:

(i)  frontier obstacles, such as customs duties and charges having equivalent 
effect which operate by reason of the fact that goods of foreign origin 
cross the national border, as well as import/export bans or quantitative 
restrictions on imports/exports; 

(ii)  discriminative measures, which afford protection to the domestic mar-
ket and domestic market participants at the expense of foreign products 
and producers by differentiating between the two either in law or in 
fact, meaning that formally neutral measures which in fact exclusively 
or primarily affect foreign products (or products intended for export) 
and producers also belong to here (Gysbrechts, Gourmet);

(iii)  double burdens resulting from the parallel exercise of regulatory com-
petences by more than one Member State, within this category we can 
distinguish (a) divergent regulatory standards the mere existence of 
which create barriers to free movement (for example product rules in 
the sphere of goods (Cassis de Dijon), licencing, registration and autho-
rization requirements in the sphere of services (Säger), qualification 
requirements in the sphere of establishment (Vlassopoulou832) and (b) 
the co-action of two regulatory systems (for example, double levy of 
social security charges (Vander Elst, Guiot833);

(iv)  regulating the conditions for exercising a business activity or a profes-
sion (Gebhard, Commission v Italy (motor insurance), Gräbner834)

(v)  total ban on distribution or marketing of goods and services (Gourmet, 
Alpine Investment, Schindler)

(vi)  use restrictions of certain products, materials, substances (Commission 
v Italy(trailers), Mickelsson and Roos)

832. ECJ, 7 May 1991, Case C-340/89 Irène Vlassopoulou v Ministerium für Justiz, 
Bundes- und Europaangelegenheiten Baden-Württember.
833. ECJ, 9 August 1994, Case C-43/93 Raymond Vander Elst v Office des Migrations 
Internationales; ECJ, 28 March 1996, Case C-272/94 Criminal Proceedings against Michel 
Guiot.
834. Case C-518/06 Commission v Italy (motor insurance); ECJ, 11 July 2002, Case 
C-294/00 Deutsche Paracelsus Schulen für Naturheilverfahren GmbH v Kurt Gräbner.
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With this list, we can compare whether the same type of obstacles have 
also been considered a restriction on the freedoms when they were raised 
by secondary Union law. Thus, we can answer the question whether the 
standard implied by the fundamental freedoms for Union measures differ 
from that of national measures. 

7.4.4.  The test applied to Union measures under the 
fundamental freedoms

7.4.4.1.  Prohibition of customs duties and charges having 
equivalent effect to customs duties

The great majority of the case law which deals with the review of the legality 
of secondary EU law in the light of the fundamental freedoms can be found 
in the area of free movement of goods. In these cases, Union regulations 
or directives were tested under the provisions setting out the prohibition of 
customs duties and charges of equivalent effect (Article 30 TFEU), as well 
as the prohibition of quantitative restrictions and measures of equivalent 
effect (Articles 34 and 35 TFEU). As we have seen above in the context of 
national measures, Article 30 implies a different test compared to the pro-
visions under Articles 34 and 35, as well as those under the other freedoms. 
Namely, all charges that are applied by reason of goods crossing a frontier 
fall within the prohibition set out under Article 30 without the possibility 
of being justified. The question that we examine here is whether or not this 
test is applied in the same way to Union measures.

In Ramel,835 the Court reviewed a Union regulation authorising the levy of 
an import duty on wine in case of disturbances in the market of the impor-
ting Member State in the same way as it would have done with a Member 
State’s measures providing for such duty. It applied the Treaty provisions on 
the prohibition of charges having equivalent effect to customs duties and it 
simply pointed out that the Union institutions must exercise their powers in 
accordance with the unity of the market meaning that they have to comply 
with the said prohibition. Thus, the authorising provision of the regulation 
was declared invalid.

On the other hand, we have already mentioned Bauhuis,836 where a charge 
introduced unilaterally by a Member State for veterinary and health 

835. Case 80 and 81/77 Ramel.
836. Case 46/76 Bauhuis.
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inspections carried out on the export of cattle was upheld by the Court 
merely due to the fact that the inspections were prescribed by a Union 
directive. In particular, the Court emphasised that the inspections for which 
the charges were due (i) had been made obligatory by a Union directive in 
order to make unilateral inspections by the importing Member State unne-
cessary, (ii) were made obligatory and uniform in the case of all products 
irrespective of the Member State of exportation and the Member State of 
importation, (iii) were prescribed by the Union legislature in the general 
interest of the Union, and (iv) cannot be regarded as unilateral measures 
which hinder trade, as the adoption of common rules on inspections actu-
ally promoted the free movement of goods because it rendered ineffective 
the obstacles that Member States created in reliance on the public interest 
grounds set out in Article 36 TFEU.837 Although at first glance these look 
like justification grounds, as we have emphasised above, Article 30 does 
not allow justification of the infringement of the prohibition set out therein, 
as no provision is made to that effect in the Treaty. Therefore, the grounds 
relied on by the Court precluded the charge at issue from being qualified as 
a charge having equivalent effect to customs duties from the outset. If these 
grounds could exclude the charge at hand – in fact, a unilateral Member 
State measure – from the scope of Article 30 we may safely assume that the 
same result would be achieved through similar reasoning if an actual Union 
measure were at stake. 

The relevance of whether a measure is a unilateral Member State act or a 
Union act is well demonstrated by Bauhuis, where the Court was also asked 
to consider the legality of fees charged for veterinary inspections which 
were provided for by national law rather than by a Union directive. The 
Court held these fees to be in breach of Article 30. Hence for the Court it 
was decisive whether the measure to which the fee related originated from 
a Member State unilaterally or from the Union. In the latter case, the fee 
seems to be immune from the prohibition of customs duties and charges 
having equivalent effect.

Another case which demonstrates that Union measures are reviewed under 
a different test in the context of Article 30 than national measures is the 
Monetary Compensatory Amounts case.838 In this case, a compensatory 
amounts system temporarily introduced by the Union within the framework 
of the common agricultural policy was at issue. The increased fluctuation of 

837. A later case that confirmed the findings of Bahuis is ECJ, 27 September 1988, 
Case 18/87 Commission v Germany.
838. Case 10-73 Rewe Zentral AG v Hauptzollamt Kehl (Monetary Compensatory 
Amounts).
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the exchange rates of the currencies of some Member States caused disrup-
tions in the price system established within the common organizationof the 
agricultural markets and led to distortions of trade in agricultural products. 
Thus, the Union decided to introduce a system of compensatory amounts 
which certain Member States were authorised to charge on imports and 
grant on exports in their trade with other Member States and third countries. 
The question in the case was whether the Union regulation that introduced 
that system was reconcilable with the Treaty’s prohibition of customs duties 
and charges having equivalent effect. Since the regulation at issue autho-
rised only certain Member States to introduce import duties and export 
subsidies, it clearly had the effect of partitioning the common market, which 
was acknowledged even by the Court. However, the Court pointed out that 
the compensatory amounts had a corrective influence on the variations in 
fluctuating exchange rates, which were liable to cause disturbances in the 
trade in agricultural products. The diversion in trade caused by the monetary 
situation was considered more damaging to the common interest than the 
disadvantages of the measure in dispute. Furthermore, it was emphasised 
that the measure was necessitated by exceptional circumstances and was 
temporary in nature. Finally, as in Bauhuis, the Court highlighted that the 
measure had not been introduced unilaterally by some Member States but 
it was a Union measure. 

The compensatory charges in this case and the fee for the veterinary inspec-
tions in Bauhuis had the effect of partitioning the market. The emphasis by 
the Court on the aspect that these measures were enacted by the Union (or 
at least related to measures enacted by the Union) seems quite formalistic, 
as being a Union measure does not necessarily entail that it is uniformly 
applied throughout the Union. In Bauhuis, the fact that the charges them-
selves were not prescribed by the directive meant that if only one or a few 
Member State decided to levy such charges then the products crossing the 
border of those Member States were subject to more burdensome treatment 
than products exported from other Member States which did not charge for 
the inspections. The monetary compensatory amounts also applied selecti-
vely only in relation to certain Member States which excluded the regime 
from being uniform. In this sense, these cases are similar to Ramel where 
the selective application of a Union regulation’s authorising provision ena-
bled one Member State (France) to discriminate against the imports from 
a another Member State (Italy). As all three measures partitioned the mar-
ket the question arises what factor can distinguish Bauhuis and Monetary 
Compensatory Amounts from Ramel. One such factor can be the exceptional 
and temporary nature of the measure in Monetary Compensatory Amounts. 
In addition, in the latter case, the measure was considered to prevent a 
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greater damage to the internal market as a whole whereas in Ramel, the 
disturbance that the duty was supposed to remedy occurred only in the 
market of one Member State. In Bauhuis, the veterinary inspections were 
perceived to serve the general interest of the Union and promote the abo-
lition of obstacles to the free movement of goods, as they made unilateral 
inspections by the Member States unnecessary. Even if these factors could 
distinguish Monetary Compensatory Amounts and Bauhuis from Ramel, the 
fact remains that the charge at issue in Ramel also originated from a Union 
act, an aspect that the Court regarded as decisive in the two other cases, and 
all three charges had the effect of partitioning the internal market. 

As it appears, we cannot identify a consistent approach that the Court has 
been following throughout the case law under Article 30 TFEU when revie-
wing Union acts for their compatibility with the latter. A similar conclusion 
is drawn by Sørensen, who divides the cases relating to this issue into three 
categories.839 One category is made up of the cases where the Court applied 
the normal test to Union acts, that is, the one it would use for measuring the 
compatibility of national measures with Article 30. Apart from Ramel in 
this category is Lancry.840 In Lancry, the validity of a Council decision was 
at issue which authorised France to maintain, until a given date, dock dues 
in the French overseas departments levied on all goods irrespective of their 
origin, including those coming from mainland France, upon their entry to 
the territory of the department. The dock dues constituted charges having 
equivalent effect to customs duties, as they were imposed by reason of the 
fact that they crossed the frontier of the region. The Court confirmed that 
a charge applied at a regional frontier undermines the unity of the Union 
customs territory just as a charge that is applied at the national frontier of 
a Member State. When qualifying the charge at issue as a charge having 
equivalent effect to customs duties the Court applied the normal test, i.e. all 
charges that are imposed by reason of the fact that goods cross a border are 
charges falling under the prohibition of Article 30. As the Council’s decision 
authorised the maintenance of a charge that was in breach of Article 30, 
the Court declared it invalid apparently not attributing any relevance to the 
Union origin of the authorising decision. The similarity between Ramel and 
Lancry is that in both cases, the Union measure at issue was an authorization 
measure. However, in Lancry, the Council decision was an ex post (and 
temporary) approval of an illegal charge that had already been in existence 
by virtue of national law whereas in Ramel, the illegal charge came into 
existence because the national legislature made use of the authorization 

839. Sørensen, supra note 214, pp. 148-152.
840. ECJ, 9 August 1994, Joined Cases C-363/93, C-407-411/93 René Lancry SA et 
al. v Direction Générale des Souanes.  
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granted under the Union regulation. In both cases, Union law could not 
have resulted in the illegal charge without the interaction of national law. 
Therefore, it would have been difficult for the Court to justify the use of a 
test different from the one applicable to charges prescribed by national law. 

Another category is constituted by those cases, according to Sørensen, where 
the Court relied on the non-unilateral nature of the measure prescribing 
a certain charge when finding no infringement of Article 30.841 Sørensen 
lists under this category the Monetary Compensatory Amounts case and 
two similar cases; namely Racke842 and St. Nikolaus Brennerei.843 In Racke 
another compensatory amount system was scrutinized by the Court set out 
in a Commission regulation which allowed Germany to continue to apply 
import duties on wines while other Member States were required to end 
the application of such duties. The Court did not waste too many words in 
exempting this duty from the prohibition of charges having equivalent effect 
to customs duties. It merely observed that the compensatory amounts “are 
not levies introduced by some Member States unilaterally but Community 
measures” which were intended to deal with the consequences of monetary 
instability to the common agricultural policy.844 Again in this case the Union 
origin of the measure was not a guarantee for uniformity; to the contrary, 
the Commission regulation authorised the selective application of the levy, 
i.e. by Germany alone, as all the other Member States were required to 
discontinue its imposition. This feature was separately challenged under 
the principle of non-discrimination. The Court found that the different tre-
atment of the Member States was justified by the objective differences in 
their situations. In St. Nikolaus Brennerei a countervailing charge fixed by 
a Commission regulation on ethyl alcohol produced in France was held 
not to be comparable to a charge having an effect equivalent to a customs 
duty on the ground that it had been introduced in the general interest and 
its amount was fixed by the Commission and not unilaterally by a Member 
State. In addition to these cases, we consider that Bauhuis also falls into 
this category.

Finally, the third group of cases distinguished by Sørensen deals with so 
called ‘integrated charges’, that is, charges on export which are part of 
a common system and are aimed at setting off an advantage previously 
granted on a product in order to neutralize the conditions of competition 

841. Sørensen, supra note 214, p. 149.
842. ECJ, 25 May 1978, Case 136/77 A. Racke v Hauptzollamt Mainz.
843. ECJ, 21 February 1984, Case 337/82 St. Nikolaus Brennerei und Likörfabrik, 
Gustav Kniepf-Melde GmbH v Hauptzollamt Krefeld.
844. Case 136/77 Racke, para. 7.
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and restore equality between producers from different Member States.845 In 
Kind,846 the Court considered that the claw-back of a slaughter premium 
on the exports from the UK of sheep and goat meat imposed by a Union 
regulation did not constitute charges having equivalent effect to customs 
duties, as it was an inseparable part of the intervention system set up by the 
regulation regarding the common organizationof the market in sheep and 
goat meat. A similar case is United Kingdom v Commission,847 in which the 
Court seems to consider claw-back levies as a charge of equivalent effect to 
customs duties the imposition of which, however, is justified.848 In this case, 
the Court added that such charges “in so far as they constitute obstacles to 
the free movement of goods to which any common organizationof the mar-
ket must aspire, are necessarily of an exceptional nature and therefore their 
scope must be strictly limited to their specific objective in the context of 
bringing about market conditions which come closest to those of an internal 
market”,849 and the measures imposing them must be narrowly interpreted. 
These cases also draw on a test that is different from the one applicable to 
national measures. In the case of national measures the fact that a charge, 
which is imposed by reason of a product crossing a frontier, is an integrated 
part of a broader (national) system cannot save it from being qualified as a 
charge prohibited by Article 30. 

As the Court’s case law does not follow a uniform pattern, we agree with 
Sørensen that the most recent case should be considered to reflect the law as 
it stands.850 That case is Lancry, where the Court assessed the Union act at 
issue by the same test as the one it applies to Member State acts. From this 
perspective, the case law evolved in the sense that the review of secondary 
Union law has converged to that of national law. This is more than reasona-
ble having regard to the fact that the effect on the internal market of a charge 
which is imposed on goods for the reason of their crossing a border is the 
same whether imposed by a Member State or by the Union. 

7.4.4.2.  The other freedoms 

(i) Types of obstacles to free movement created by Union measures 

845. Sørensen, supra note 214, p. 150.
846. ECJ, 15 September 1982, Case 106/81 Julius Kind KG v European Economic 
Community.
847. ECJ, 2 February 1988, Case 61/86 United Kingdom v Commission.
848. Sørensen, supra note 214, p. 151.
849. Case 61/86 United Kingdom v Commission, para. 15. 
850. Sørensen, supra note 214, p. 152.
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As we have seen in the case of national measures, the prohibition of quan-
titative restrictions and measures having equivalent effect on imports and 
exports (Articles 34, 35), the free movement of workers (Article 45), the 
freedom of establishment (Article 49), the freedom to provide services 
(Article 56) and the free movement of capital (Article 63) posit a three-
prong test in the light of which Member State measures are scrutinized for 
their compatibility with the freedoms. Namely, national measures must not 
(i) restrict the exercise of the freedoms and if they do so, the restriction must 
be (ii) justified by public interest objectives (Treaty grounds or mandatory 
requirements) and they must (iii) pursue those aims in accordance with the 
principle of proportionality. 

As regards the first leg of the test, the main question is what types of obsta-
cles to the internal market restrict free movement within the meaning of 
the Treaty’s free movement provisions. As concluded above, in the case of 
national measures, both discriminatory and non-discriminatory restrictions 
may fall within the scope of the free movement provisions. In this Section, 
we will analyse the Court’s case law in order to see how restriction has been 
interpreted with respect to Union acts. In the case of Union measures, apart 
from discriminatory and non-discriminatory restrictions, we can identify 
further categories of obstacles to the internal market and free movement. As 
regards these obstacles the main question is whether or not they fall within 
the scope of the prohibitions set out in the free movement provisions.  

(a) Discrimination

To start with the categories that are already known from the case law on 
national measures, it is not surprising that discrimination against intra-EU 
movement of products and production factors, in principle, is prohibited 
for the Union legislature no differently from the national lawmakers. In 
the case law we come across a few cases where the Court has scrutinized 
discriminatory Union acts and these were found to be an infringement, at 
least prima facie, of one of the freedoms.

In Kieffer and Thill851 a clearly discriminatory measure was at issue which 
burdened only intra-EU trade. In particular, a Union regulation obliged the 
Member States to collect statistical information from their undertakings 
on all their intra-EU trade. The regulation was claimed to infringe Articles 
34 and 35 TFEU for the requirement of detailed declarations of all their 
intra-EU export and import transactions constituted a measure having an 

851. ECJ, 25 June 1997, Case C-114/96 Criminal proceedings against René Kieffer 
and Romain Thill.
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effect equivalent to quantitative restrictions. The Court first referred to the 
established premise that “the prohibition of quantitative restrictions and 
measures having equivalent effect applies not only to national measures but 
also to measures adopted by the Community institutions”.852 Then it held 
that the obligation of declaration which applied both in the Member States 
of dispatch and the Member State of destination and which entailed extra 
costs and administration expenses for undertakings engaged in intra-EU 
trade had indeed restrictive effects with regard to the free movement of 
goods (although later it found the restriction justified). 

Discriminatory measures were the subject of the Court’s scrutiny in the 
Prosciutto di Parma853 and the Ravil854 cases. The former case concerned 
the validity of a condition for the use of a protected designation of origin 
(PDO), Prosciutto di Parma, which required that all sliced ham that were 
to be marketed under that PDO had to be sliced and packaged in the area 
of production. The condition was originally prescribed by Italian national 
law however, with the registration of the PDO at Union level it became part 
of secondary Union law. Thus, the issue of the case was whether or not the 
Union regulation that registered the PDO Prosciutto di Parma, by endorsing 
the aforementioned condition, introduced a measure having an effect equi-
valent to quantitative restrictions on exports contrary to Article 35 TFEU. 
The Court looked at the effect of the condition and concluded that it had the 
specific effect of restricting patterns of exports of ham eligible for the PDO 
Prosciutto di Parma and established a difference in treatment between the 
domestic trade of a Member State and its export trade. This effect is inhe-
rent in a measure which binds an operation which is part of the distribution 
process (slicing, packaging) to the territory of production. Ham produced 
in the eligible region and fulfilling the other conditions for the use of the 
PDO at hand could not be sliced outside that region without losing the PDO, 
whereas Parma ham transported within the region of production retained its 
right to the PDO if it was sliced and packaged there in accordance with the 
other conditions of the specification. In Ravil, a similar condition for the 
use of the PDO Grana Padano was dealt with. This case demonstrates that 
the Court employs the same test for Union measures and national measures 
in the context of Article 35. Two situations were examined in the case: one 
where the condition that was challenged originated from a bilateral conven-
tion between Italy and France – where the bilateral convention has the same 
status as national law from the point of view of primacy of EU law – and 

852. Ibid. para. 27.
853. Case C-108/01 Prosciutto di Parma.
854. ECJ, 20 May 2003, Case C-469/00 Ravil SARL v Bellon import SARL, Biraghi 
SpA.
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the other where the condition derived from a Union measure after the Union 
regulation on protected designation of origins for foodstuffs had entered 
into force. The Court analysed both situations in the same way as regards 
the question of what measures constitute measures of equivalent effect on 
exports, as well as under what conditions they can be justified (those con-
ditions were found to be satisfied in this case).               

In these cases where discriminatory obstacles to trade were at issue, the 
Court applied the same analysis and the same standard to Union acts as 
to Member State acts. However, we cannot draw far-reaching conclusions 
from these cases as regards the question whether Union acts and Member 
State acts are generally, as a rule, bound by the same standard under the 
fundamental freedoms. It is rather evident that the Union legislature is pre-
cluded from introducing discrimination just as the national legislators are. 

(b) Non-discriminatory restrictions

We find several cases in the Court’s case law where non-discriminatory 
obstacles set up by secondary Union legislation came under scrutiny in the 
context of Article 34 TFEU. Meyhui855 and Schwarzkopf  856 (see Section 
7.3.2.) concerned product requirements prescribed by a harmonizing Union 
measure. As we recall, product requirements are requirements as to the size, 
composition, packaging, presentation and labelling of products which apply 
equally to domestic goods and goods in intra-EU trade. When introduced by 
a Member State unilaterally, these requirements result in a double burden 
on the intra-Union movement of products, as imported products – which 
comply, in the first place, with the requirements of the Member State of 
production – must be altered in order to meet the differing requirements of 
the Member State of import in order to be able to be marketed there. Thus, 
product requirements infringe Article 34 when introduced by a Member 
State. In the case of the Union legislature, in principle, this ought to be 
different. When Union measures introduce certain specifications as regards 
the characteristics of products they will apply, as a rule, uniformly in all the 
Member States. A uniform Union measure is not capable of partitioning the 
internal market into different territorial regimes; therefore, it cannot lead 
to double burdens on intra-Union trade. However, there is a certain type of 
product requirement which can still have a partitioning effect even when 
prescribed by a uniform Union act. In particular, linguistic requirements as 
to the labelling of products are of this nature. When a Union measure lays 
down that each Member State may require certain products marketed in its 

855. ECJ, 9 August 1994, Case C-51/93 Meyhui NV v Schott Zwiesel Glaswerke AG.
856. Case C-169/99 Schwarzkopf.
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territory to be labelled in its own language, it allows the splitting up of the 
internal market into different national markets for the entry of which diffe-
rent labelling must be given to products in intra-Union circulation.       

The directives at issue in Meyhui and Schwarzkopf prescribed language 
requirements as to the labelling of crystal glass and cosmetic products res-
pectively, so that certain information had to be indicated on the label in the 
language of the Member State of final marketing. The Court held that such 
requirement constituted a restriction: 

“[…] the prohibition on affixing to crystal glass products in categories 3 and 
4 of Annex I to Directive 69/493 their description in a language other than the 
language or languages of the Member State in which those goods are marketed 
constitutes a barrier to intra-Community trade in so far as products coming 
from other Member States have to be given different labelling causing additi-
onal packaging costs.”857

Even if the obligation to place labels in the language of the customer 
applied uniformly throughout the Union it necessitated repackaging every 
time when the products were to be marketed in another Member State, thus 
causing a double burden. In view of this, the Court held that these measu-
res were prima facie restrictions on the free movement of goods (although 
justified). In doing so, the Court applied the same standard to Union acts 
prescribing this sort of product requirements as it applies in the context of 
Article 34 TFEU to Member State acts of the same nature.  

In Safety Hi-Tech858, Bettati859, Arnold André860, Swedish Match861 and 
Alliance for Natural Health862 another type of non-discriminatory obstacle 
laid down in Union acts were considered to constitute restrictions on the 
free movement of goods. The Union regulation which was at issue in Safety 
Hi-tech and Bettati prohibited the use and marketing of a substance that was 
considered to be harmful to the ozone layer. The Directive under scrutiny 
in Arnold André and Swedish Match prohibited the marketing of tobacco 
products for oral use. Alliance for Natural Health dealt with a directive that 
harmonized the composition of food supplements and prohibited trade in 
food supplements which did not comply with the directive. These measures 

857. Case C-51/93 Meyhui, para. 13.
858. ECJ, 14 July 1998, Case C-284/95 Safety Hi-Tech Srl v S.&T. Srl.
859. ECJ, 14 July 1998, Case C-341/95 Gianni Bettati v Safety Hi-Tech Srl.
860. Case C-434/02 Arnold André.
861. Case C-210/03 Swedish Match.
862. ECJ, 12 July 2005, Joined Cases C-154/04 and C-155/04 The Queen, on the ap-
plication of Alliance for Natural Health and Others v Secretary of State for Health and 
National Assembly for Wales.
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are, in fact, of the same nature as the total ban on the advertising of certain 
products (Gourmet) or the provision of certain services (Schindler) and also 
similar to the measures introducing use restrictions with regard to certain 
goods (Commission v Italy(trailers), Mickelsson and Roos), which we have 
seen in the context of national measures (see Sections 7.4.3.2. and 7.4.3.3.). 
These measures do not partition the internal market; nevertheless, they do 
constitute a barrier to the free movement of goods within the Union, as they 
completely outlaw the sale of certain goods which obviously affects also 
goods which would otherwise be sold in intra- EU trade.  

(c) Incomplete harmonization

In Denkavit Futtermittel,863 a Union directive, which authorised the Member 
States to require all ingredients of animal feedstuffs to be indicated on their 
packaging in descending order of their proportion (‘semi-open declarati-
on’), came to the limelight. An obligation to indicate ingredients on the 
packaging in a certain way is a product requirement, which is, however, 
different from the linguistic requirements we have seen in Schwarzkopf 
and Meyhui. When prescribed by a Union directive uniformly this requi-
rement cannot have a partitioning effect. In fact, the directive at issue was 
aimed precisely at removing barriers stemming from the diverging legal 
requirements of the Member States as to the labelling of animal feedstuff 
by harmonizing the legislation of the Member States on packaging and 
labelling. The problem was that the directive did not succeed in bringing 
about complete harmonization. It contained a compromise solution as long 
as it authorised the Member States, but did not oblige them, to introduce 
such requirements into their laws. This meant that despite the harmoniza-
tion measure a uniform regime regarding the labelling of animal feedstuffs 
did not exist in the Union. The directive enabled disparities between the 
legal systems of the Member States to continue to exist. This led to the 
situation that the claimant in the proceedings was banned in Germany from 
marketing animal feedstuff, which was legally produced and distributed in 
the Netherlands. This was because Germany had made use of the autho-
rization under the directive and required the indication of the ingredients 
on the packaging while the Netherlands had not required so. Under these 
circumstances, the hindrance that may be caused by the directive to the free 
movement of goods is not that it prescribes certain labelling requirements 
but that it does so non-uniformly. Hence, the only ground on which the 
directive may be claimed to infringe Article 34 is that it had not achieved 
complete harmonization. The Court pointed this out in the following words: 

863. ECJ, 20 June 1991, Case C-39/90 Denkavit Futtermittel GmBH v Land Baden-
Württemberg.
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“[…] harmonization in the compound feedingstuffs sector is so far only incom-
plete. Accordingly, it is in no way established that, by permitting the Member 
States, through the provisions of Article 5(4) and (7) of Directive 79/373, 
to maintain or introduce the requirement of the semi-open declaration, the 
Council exceeded the limits of its discretion. It follows that the obstacles to free 
movement thus resulting from the disparities between the laws of the Member 
States must be accepted, since the declaration requirement contributes to the 
protection of health of humans and animals and to consumer protection and 
fair trading.”864

Where secondary Union law contains authorizations and options for the 
Member State of which some Member States make use of and others do not, 
or they make use of them to varying degrees, double burdens may be created. 
However, they stem from the Member States’ laws and not from the Union 
measure. Apparently, this reasoning was followed by the Court in Denkavit 
Futtermittel where it tested the German national law, which prescribed the 
labelling requirement on the basis of the authorization of the directive, in the 
light of Articles 34 and 36 TFEU. The Court pointed out that the recourse 
to the public interest justification grounds under Article 36 in this case was 
not precluded in terms of the Tedeschi case law (see Section 7.2.4.),865 as 
the directive under examination had not resulted in complete harmoniza-
tion. As a result, the German law was considered justified on the ground of 
the protection of the health and life of humans and animals and consumer 
protection. On the basis of the conclusions we have drawn with regard to 
the relationship of national law – secondary law – fundamental freedoms 
in Section 7.2.7., we consider that in this case, the national law should not 
have been scrutinized in the light of the provisions of Articles 34-36 TFEU. 
This is because by permitting the Member States to prescribe a semi-open 
declaration, the directive seems to have granted a clear-cut authorization 
which did not leave discretion for the Member States in transposition. As a 
result, in principle, the directive itself should have been tested in the light 
of Articles 34 and 36. It is true, however, that compared to the other cases 
where such authorization provision was in question – specifically Ramel866 
and Ouzo867 (see Sections 7.4.4.1. and 7.2.8.) – the authorization provision 
in Denkavit Futtermittel was in a certain sense different. In particular, the 
more Member States make use of the authorization of the type in Denkavit 
Futtermittel the more uniform the regime as to labelling becomes and the 
less is the probability for restrictions to the free movement of goods to arise. 

864. Ibid. para. 27.
865. Case 5/77 Tedeschi.
866. Case 80 and 81/77 Ramel.
867. Case C-475/01 Commission v Greece (Ouzo).
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This was not so in Ouzo or Ramel. The fact that more Member States intro-
duce a discriminatory internal tax or a charge equivalent to customs duties 
will not reduce the probability of infringement of primary law. In this sense 
the Court permissive approach vis-à-vis authorizations contained in Union 
measures which represent the first steps of harmonization and which is thus 
necessarily incomplete, is explicable.  

In all events, had the Court analysed the directive instead of national law it 
could have arrived at the same conclusion. Namely, the provision in itself is 
justified by public interest grounds and the fact that it takes the form of an 
authorization for the Member States instead of an obligation on them cannot 
lead to an infringement of free movement. This is for the reason that it is 
within the scope of discretion of the Union legislature to define the space 
and extent of harmonization in a given field, as the Court held:   

“[…]in the exercise of the powers conferred on them with respect to the ap-
proximation of laws, the Community institutions must be recognized as enjoying 
a discretion in relation to the stages in which harmonization is to take place, 
having regard to the particular nature of the field subject to coordination.”868

A very similar issue to the one in Denkavit Futtermittel was dealt with in 
Van der Veldt869 where the Court examined another incomplete harmoni-
zation measure. A directive on the harmonization of the labelling of food-
stuff provided that preservatives used in bakery products must be indicated 
on their packaging by their name or their EEC number, however, it made 
the implementation of this requirement optional for the Member States. 
Therefore, it allowed disparate national laws to continue to exist, which 
impeded the free movement bakery products in the Union. The Court again 
analysed the national legislation at issue in the light of Articles 34 and 36 
and it did not expressly address the validity of the directive. 

Another case where the Court indicated that a deficient and incomplete har-
monization which allows certain restrictions under the Member States’ laws 
to persist cannot lead to a finding that the harmonization measure itself is 
contrary to the freedoms is Skanavi.870 In this case, the Court dealt with the 
harmonization of driving licences. The first directive issued in this domain 
allowed the Member States to require a person who takes up residence in 

868. Case C-39/90 Denkavit Futtermittel, para. 26.
869. ECJ, 14 July 1994, Case C-17/93 Criminal proceedings against J.J.J. Van der 
Veldt.
870. ECJ, 29 February 1996, Case C-193/94 Criminal proceedings against Sofia Skanavi 
and Konstantin Chryssanthakopoulos.



292

Chapter 7 - Fundamental freedoms and secondary law in general

that State to exchange her driving licence issued by her Member State of 
origin one year after she took up residence there. Although this obligation 
clearly hindered the free movement of persons, the Court stated:     

“[…] in view of the complexity of the matter and the differences between the 
legislation of the Member States, the Council was empowered to achieve the ne-
cessary harmonization progressively. It was therefore quite open to the Council 
to allow Member States temporarily to impose an obligation to exchange li-
cences”.871

The bottom-line of this case law is that the Court does not consider the 
obstacles flowing from the incompleteness of harmonization to fall under 
the prohibitions of the fundamental freedoms. This was particularly clearly 
articulated in Gaz de France,872 a case which we will discuss more in detail 
in the forthcoming part of the thesis. The Court stated there:  

“The Court has consistently held that the Community institutions are free to 
introduce harmonisation gradually or in stages. It is generally difficult to imple-
ment such measures because they require the competent Community institutions 
to draw up, on the basis of diverse and complex national provisions, common 
rules in harmony with the aims laid down by the EC Treaty and approved by 
a qualified majority of the Members of the Council, or even, as is the case in 
fiscal matters, their unanimous agreement [...].”873

(d) Obstacles by coordination measures

The last group of cases where a separate category of obstacles to free mo-
vement has come under scrutiny concerns Regulation No 1408/71.874 The 
Court described the rules set out in that Regulation in the following way: 

“[...] the system put in place by Regulation No 1408/71 is merely a system of 
coordination, concerning inter alia, in Title II of that regulation, the determi-
nation of the legislation applicable to employed and self-employed workers 
who make use, under various circumstances, of their right to freedom of mo-
vement.”875   

871. Ibid. para. 27.
872. ECJ, 1 October 2009, Case C-247/08 Gaz de France – Berliner Investissement 
SA v Bundeszentralamt für Steuern. 
873. Case C-247/08 Gaz de France, para. 52. See to the same effect Case 37/83 Rewe 
Zentral, para.20; Case C-63/89 Les Assurances du Crédit, paras. 10-11. 
874. Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application 
of social security schemes to employed persons, to self-employed persons and to members 
of their families moving within the Community.
875. ECJ, 19 March 2002, Joined Cases C-393/99 and C-394/99 Institut national d’as-
surances sociales pour travailleurs indépendants (Inasti) v Claude Hervein and Hervillier 
SA and Guy Lorthiois and Comtexbel SA, para. 52. 
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Referring to the legal basis for Regulation No 1408/71 the Court also emp-
hasised that:

“[...] the Treaty did not provide for the harmonisation of the social security 
legislation of the Member States. In particular, as regards employees, Article 
51 provides only for the coordination of the legislation.”876  

Regulation No 1408/71 contains primarily conflict rules, which designate 
the Member State whose social security system covers migrant workers and 
self-employed persons in the Union. The question is whether these types of 
rules may impose a restriction on the rights of free movement.

In Allard,877 the Court held that a provision which made self-employed per-
sons who pursue a professional activity in that capacity in more than one 
Member State subject, in respect of the whole of their income, to a single 
system of social security legislation (that of their Member State of resi-
dence) is not “liable to hamper or to render less attractive the exercise of the 
fundamental freedoms guaranteed by the Treaty, but, on the contrary, con-
tributes to facilitating the exercise of those freedoms.”878 The Court’s rather 
slim explanation for this finding is that the general objective of Regulation 
No 1408/71 is to ensure free movement: 

“...in making self-employed persons who pursue a professional activity in that 
capacity in more than one Member State subject, in respect of the whole of their 
income, to a single system of social legislation, Regulation No 1408/71 pursues 
a general objective, which is to ensure free movement of employed and self-em-
ployed persons within the Community, while respecting the special character of 
the various national laws, and seeks to guarantee the equality of treatment of all 
workers occupied in the territory of a Member State as effectively as possible 
and not to penalise workers who exercise their right to freedom of movement.”879

Although the reasoning is succinct, the ruling makes sense, as at issue was 
a genuine coordination rule, which simply designated the applicable legis-
lation in a situation when the laws of two Member States would otherwise 
be applicable. Such rules are not liable to restrict, by their nature, the rights 
of free movement. Laying down common conflict rules, which make only 
one social security legislation apply may indeed facilitate the taking up of 
activities of self-employed persons in another Member State. In this respect, 

876. Ibid. para. 50. See also ECJ, 15 January 1986, Case 41/84 Pietro Pinna v Caisse 
d’allocations familiales de la Savoie, para.20; Case C-221/95 Hervein I, para. 16.
877. ECJ, 26 May 2005, Case C-249/04 José Allard v Institut national d’assurances 
sociales pour travailleurs indépendants (INASTI).
878. Case C-249/04 Allard, para. 32.
879. Ibid. para. 31.
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the Court stated that the purpose of the application of the laws of a single 
Member State is to avoid the complications which may ensue from the 
simultaneous application of a number of national social security systems. It 
can be added that for the calculation of the contribution, it appears reasona-
ble to take into account also the income earned in the other Member State, 
as otherwise self-employed persons who carry out activities in two Member 
States would always be better off than those who just perform such activities 
in one Member State. The fact that the contribution payable according to 
the legislation of the Member State of residence may be higher than the one 
which would be payable in the other Member State is the consequence of 
disparities between the different national social security systems. 

Contrary to Allard, the outcome of Hervein880 is less explicable. In this case, 
the claim was the opposite to the one in Allard; specifically, that a provision 
of Regulation No 1408/71, which, under certain circumstances, allowed the 
simultaneous application of two social security systems restricted the free 
movement of workers and the freedom of establishment. In particular, by 
way of exception to the rule that persons covered by the Regulation should 
be subject to the legislation of only one Member State, the Regulation pro-
vides that persons who are employed simultaneously in the territory of one 
Member State and self-employed in the territory of another Member State 
are subject, in the case of certain Member States, to the social security 
systems of both Member States. These Member States were designated in 
an annex to the Regulation. In the case of other Member States, the main 
rule of being subject to only one Member State’s legislation (that of the 
employment) remained applicable.

The Court seems to have set out from the assumption, claimed by the 
Commission, that the fact that a person is subject to two social security 
systems does not result in a double contribution in respect of one activity 
but rather in the parallel payment of contributions for two different activi-
ties pursued simultaneously. However, this does not exclude the possibility 
that the coordinating provision itself –which subjects a migrant employee/
self-employed person to two social security systems contrary to what its 
function should be, i.e. designating a single legislation – may infringe the 
fundamental freedoms at issue. The Court apparently struggled with brin-
ging up a sound reasoning for not finding such infringement. First, it emp-
hasised that:

880. Joined Cases C-393/99 and C-394/99 Hervein.
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“[...] Article 51 [now Article 48 TFEU] provides only for the coordination of 
the legislation. Substantive and procedural differences between the social se-
curity systems of individual Member States, and hence in the rights of persons 
working there, are therefore unaffected by that provision [...]  

Accordingly, the Treaty offers no guarantee to a worker that extending his 
activities into more than one Member State or transferring them to another 
Member State will be neutral as regards social security. Given the disparities 
in the social security legislation of the Member States, such an extension or 
transfer may be to the worker’s advantage in terms of social security or not, 
according to circumstance. It follows that, in principle, any disadvantage, by 
comparison with the situation of a worker who pursues all his activities in one 
Member State, resulting from the extension or transfer of his activities into or 
to one or more other Member States and from his being subject to additional 
social security legislation is not contrary to Articles 48 and 52 of the Treaty 
[now Articles 45 and 49 TFEU] [...]”881  

The difference in the level of contributions or benefits received between the 
situations where a person carries out two activities in one single Member 
State and where he pursues those activities in two Member States stems 
from disparities. Therefore, the question that needed to be answered is 
whether the rule prescribing the double subjection, on its own, discourages 
the pursuit of occupational activities in more than one Member State. On 
this point, the Court observed that being subject to two legislations seems 
to be more complicated than being subject to one. However, that depends 
on the circumstances, as even if someone carries out employed and self-em-
ployed activities simultaneously in the same Member State he may be requi-
red to join two separate schemes within the national system. Even if it is not 
the case and the double subjection in a cross-border situation does increase 
complexity as compared to a purely domestic situation, the free movement 
provisions – according to the Court – do not guarantee neutrality as regards 
the complexity of the administration of social security cover when a worker 
exercises those freedoms.882 Thus, not only the differences in the level of 
contributions and/or benefits are the result of disparities but also the fact that 
under certain circumstances persons exercising their free movement rights 
must comply with the administrative requirements of two parallel systems 
despite the existence of a coordination measure, which has been adopted 

881. Ibid. paras. 50-51.
882. This can be compared to cases on direct taxation where the Court held that additional 
administrative burdens on taxpayers associated with the application of the credit method 
cannot be regarded as a difference in treatment restricting free movement, see ECJ, 12 
December 2006, C-446/04 Test Claimants in the FII Group Litigation v Commissioners of 
Inland Revenue, para. 53; CJ, 10 February 2011, C-436/08 Haribo and Salinen, para. 91 
et seq.
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with the exact purpose of avoiding that. In view of all these considerations, 
the Court held that the provision of Regulation No 1408/71 which prescribes 
that under certain circumstances a person exercising occupational activities 
in two Member States remain subject to two social security systems was 
not incompatible with the free movement provisions at issue. However, it 
also added that the Member States whose legislation is applicable simul-
taneously must ensure compliance with the requirements of those primary 
law provisions.

Having regard to the fact that the provision of Regulation No 1408/71 at 
issue in Hervein constituted a derogation from the main principle under-
lying the Regulation and that it only applied in relation to certain designated 
Member States the outcome of the case is questionable. This is even more 
apparent in the light of the holdings in Pinna883 and Roviello884. In the latter 
cases, provisions of Regulation No 1408/71 introducing special arrange-
ments with regard to certain Member States were found to be in violation 
of the fundamental freedoms.

In Pinna, the Court was faced with the question whether a derogation intro-
duced for France from the rule determining the Member State under the 
legislation of which migrant workers were entitled to receive family benefits 
may amount to prohibited discrimination. In particular, according to the 
main rule, an employed person was entitled to family benefits according 
to the legislation of the Member State of his employment with respect to 
members of his family who resided in another Member State. If, however, 
the worker resided in France, he was entitled to family benefits with respect 
to his family members who resided in another Member State according to 
the laws of that other Member State. The analysis of the Court suggests that 
this rule is objectionable for two reasons. First, it introduced two different 
systems for migrant workers depending on their State of residence. This 
led to migrant workers residing in France being treated differently than 
such workers residing in any other Member State. In this respect, the Court 
referred to the fact that Article 48 TFEU, on which Regulation No 1408/71 
is based, provides for the coordination, not the harmonization, of the social 
security legislation of the Member States meaning that differences in the 
rights of persons working in different Member States are not eliminated by 
that Regulation. Nevertheless, the objective of facilitating free movement 

883. ECJ, 15 January 1986, Case 41/84 Pietro Pinna v Caisse d’allocations familiales 
de la Savoie.
884. ECJ, 7 June 1988, Case 20/85 Mario Roviello v Landesversicherungsanstalt 
Schwaben.
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of workers in the Union can only be achieved if the conditions of employ-
ment, including social security rules, are as similar as possible in the various 
Member States. The Court held that:

“That objective will,[ …], be imperilled and made more difficult to realize if un-
necessary differences in the social security rules are introduced by Community 
law. It follows that the Community rules on social security introduced pursuant 
to Article 51 of the Treaty [now Article 48 TFEU] must refrain from adding 
to the disparities which already stem from the absence of harmonization of 
national legislation”885     

The second objectionable aspect of the contested rule was that migrant wor-
kers in France were disadvantaged as compared to French workers. In this 
regard the Court held that the rule, although applied the same criterion to 
French workers and to migrant workers in order to determine their entitle-
ment to family benefits, discriminated against migrant workers given that it 
is predominantly their family members who reside in other Member States. 
The Court called this covert discrimination (although it is rather applying 
the same rule to factually different situations) and concluded that: 

“…the criterion is not of such a nature as to secure the equal treatment laid 
down by Article 48 of the Treaty [now Article 45 TFEU] and therefore may not 
be employed within the context of the coordination of national legislation which 
is laid down in Article 51 of the Treaty [now Article 48 TFEU] with a view to 
promoting the free movement of workers within the Community…”886

Roviello concerned a provision under Regulation No 1408/71 which pro-
vided for an individual arrangement specifically for Germany. Under 
German legislation for the purpose of determining the entitlement to pen-
sions in respect of occupational invalidity account had to be taken of the 
occupation previously pursued by the person concerned. The contested pro-
vision laid down that only activities subject to compulsory insurance under 
German law could be taken into account. This meant that occupational 
activities carried out in another Member State and qualifications obtained 
during those occupational activities were ignored when the conditions of the 
pension were determined. This provision was specifically inserted into the 
Regulation to accommodate Germany’s wish to ease the burden stemming 
from long inquiries aimed at establishing the nature of the qualification that 
migrant workers claimed to have obtained in their country of origin. The 

885. Case 41/84 Pietro Pinna, para. 21.
886. Ibid. para. 24.
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Court held that the provision worked to the disadvantage of migrant workers 
and as such constituted covert discrimination in breach of Articles 45 and 
48 TFEU. Thus, it declared the provision invalid. 

The common feature that brings Roviello and Pinna together is that in both 
cases, rules setting forth individual arrangements for certain Member States 
were challenged. However, there is also a notable difference between the 
two; specifically, with regard to the nature of the rule challenged. In Pinna, 
the provision at issue was a genuine coordination rule insofar as it deter-
mined the legislation according to which family benefits were to be granted 
to workers whose family members resided in another Member State. In con-
trast, the rule reviewed in Roviello was of a substantive nature. It regulated 
the conditions according to which German invalidity pension was awarded. 
In this respect, Hervein is closer to Pinna than to Roviello, as it also con-
cerned a genuine coordination rule. Although both Hervein and Pinna dealt 
with a coordination provision which deviated from the main rule with regard 
to certain Member States and thus, resulted in additional disparities between 
the social security systems of the Member States, the Court ruled on them 
differently; in Pinna, finding the secondary law provision in breach of the 
free movement and in Hervein, not finding such a breach. A reason for the 
condemnation in Pinna may be that in that case the deviating rule, apart 
from the fact that it contributed to the disparities between the legislations of 
the Member States, also discriminated against migrant workers residing in 
the Member State to which the special arrangement applied. Such discrimi-
nation was not established in Hervein. This may indicate that the mere fact 
that Union legislation enhances disparities between the laws of the Member 
States instead of mitigating them might not be sufficient for finding them 
in breach of primary law. In our view, however, such conclusion should not 
hold true. In addition, Hervein should not be distinguished on this ground 
because, contrary to the Court, we maintain that the provision at issue there, 
which resulted in persons exercising their free movement rights being sub-
ject to two social security systems, did discriminate against those persons.

Pinna, Hervein and Roviello all concerned special rules applying to a certain 
Member State. The relevance of this fact to deciding on the compatibility 
of a coordination provision with the fundamental freedoms is indicated by 
Lenoir887 where a generally applicable rule of Regulation No 1408/71 was 
upheld by the Court. Specifically, the Court held that the provision which 
defined in a strict way the family benefits that retired persons residing in 

887. Case 313/86 Lenoir.
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a Member State other than their Member State of origin were entitled to 
receive from the latter Member State did not infringe the free movement 
right of workers. The Court stressed that:

“The provision of Article 77 of Regulation No 1408/71 at issue is a rule of 
general scope which applies without distinction to all nationals of the Member 
States and is based on objective criteria concerning the nature of the benefits 
in question and the conditions for granting them [...]”888        

Despite certain inconsistencies, notably between Pinna and Hervein, we 
can draw some lessons from the case law analysed above. First, these cases 
show the special nature of Union rules the function of which is to coor-
dinate the divergent legislation of the Member States. These rules cannot 
normally restrict the fundamental freedoms as long as they do not do more 
than designating the Member State whose legislation applies to a certain 
cross-border situation. However, when coordination measures contain sub-
stantive rules, which not only were designed to take into account some 
special interest of a Member State but also discriminate against those exer-
cising free movement, they will be in breach of the freedoms. Furthermore, 
coordination rules, which introduce special tailored-made arrangements for 
certain Member States and thereby derogate from the general rule used to 
designate the applicable legislation where occupational activities are carried 
out in several Member States, may also be capable of infringing the funda-
mental freedoms. This is because they increase the disparities flowing from 
the differing laws of the Member States and differentiate between persons 
and situations in different Member States. In addition, they may induce 
discrimination against persons exercising their free movement rights in the 
context of the single jurisdiction to which the special arrangement applies. 
However, the latter aspect is not necessary in order for a breach of the fun-
damental freedom to be established. 

For the sake of completeness, it is worth mentioning that the validity of a 
further provision of Regulation No 1408/71, which is, however, rather a 
substantive provision than a genuine coordination rule in that it introduces 
a system of prior authorization for medical treatment in another Member 
State, was the subject of a whole series of cases.889 In this case law, the 
Court interpreted the provision in a way that it avoided a conflict between 
the Regulation and the freedom to provide services.  

888. Ibid. para. 16.
889. ECJ, 28 April 1998, Case C-158/96 Raymond Kohll v Union des caisses de maladie; 
ECJ, 28 April 1998, Case C-120/95 Nicolas Decker v Caisse de maladie des employés 
privés; ECJ, 23 October 2003, Case C-56/01 Patricia Inizan v Caisse primaire d’assurance 
maladie des Hauts-de-Seine.
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(ii)  Meaning of ‘restriction’ under the fundamental freedoms with respect 
to Union measures 

Above, we have distinguished four types of obstacles to free movement cre-
ated by Union measures and examined whether these obstacles fall under 
the prohibitions set out in the Treaty’s free movement provisions. First, 
Union measures which introduce discrimination between intra-EU trade 
and domestic trade are considered restrictions falling within the scope of the 
fundamental freedoms. Second, many indistinctly applicable Union measu-
res have also been found to be prima facie restrictions on the freedoms. A 
difference compared to national measures is that product requirements pre-
scribed by uniform Union measures are not capable of creating an obstacle 
to free movement, as they apply uniformly throughout the whole Union. 
Exceptions to this are Union measures laying down linguistic requirements 
as to labelling and packaging of products. As these rules may also lead 
to a territorial partitioning of the internal market, they do restrict the free 
movement of goods although such restriction is normally considered justi-
fied, as we will see below. In addition to product rules other than linguistic 
requirements, another type of measures which cannot create barriers to free 
movement when prescribed by the Union legislature is what we called in 
the case of national measures ‘regulating the conditions for exercising a 
business activity or a profession’ (see Section 7.4.3.3.). When those condi-
tions are regulated uniformly with regard to the entire Union they cannot 
constitute a barrier to cross-border provision of services or establishment.  
We can conclude that most of the measures which the Court considers res-
trictions on the exercise of the freedoms when enacted by a Member State 
are also regarded as such when adopted by the Union legislature. Looking 
at the list of obstacles falling under the scope of the freedoms which we 
drew up on the basis of national measures we can find matching examples 
of most of the categories in the case of Union acts:  

(i)  frontier obstacles, such as customs duties and charges having equivalent 
effect: Ramel, Lancry (although the Court has also approved some 
Union measures creating this type of obstacles using a test different 
from the one applicable to national measures);   

(ii)  discriminatory measures: Kieffer and Thiell, Prosciutto di Parma, Ravil;
(iii)  double burdens: Meyhui, Schwarzkopf;
(iv)  total ban on distribution or marketing of goods and services/use restric-

tions: Safety Hi-Tech, Bettati, Arnold André, Swedish Match, Alliance 
for Natural Health

It appears that the Union legislature is, in principle, bound not only by the 
obligation not to discriminate against intra-EU movement of products and 
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production factors but also by that of not hindering the intra-EU flow of 
goods, persons, services and capital by other, indistinctly applicable means. 
Hence the Union legislature is subject to the same broad restriction standard 
under the Treaty’s free movement provisions as national legislatures. 

Conversely, some academic commentators argue that the Union legislature 
should only be bound by the obligation of non-discrimination. As we dis-
cussed above, Barents claiming that the freedoms are the expression of the 
requirement of the ‘unity of the market’ considers that the latter concept 
entails different standards for Union measures and Member State measures 
(see Section 7.4.2.3.). The effect on the internal market of these two types 
of measures is not the same. National measures imply more dangers for the 
internal market than Union measures, as they are territorial in nature and 
thus, prone to divide the internal market into different national markets. For 
this reason, Member States should be precluded from adopting any measu-
res, even non-discriminatory ones, which could affect intra-EU trade and 
free movement. In contrast, the Union legislature should only be bound by 
the non-discrimination standard.  

Snell’s starting point is that the concept of restriction must have the same 
meaning both for the Union and the Member States.890 He maintains that it 
would not be sensible if secondary Union law could authorise a restriction 
that a Member State itself could not maintain. This applies not only to 
authorization measures but also to secondary law laying down substantive 
rules. If secondary law cannot authorise the Member States to introduce or 
maintain restrictions than it cannot either prescribe those restrictions itself. 
However, he qualifies these statements when he examines the meaning of 
‘restriction’ as interpreted by the Court under the various freedoms. He 
observes that national measures are increasingly reviewed on the basis of 
the market-access approach, specifically within the ambit of free move-
ment of persons and services. In contrast, in his view, in the field of the 
free movement of goods the discrimination approach is dominant.891 As 
regards Union measures, he claims that they should remain to be reviewed 
on the basis of the latter approach. Otherwise, the Court would be able to 
strike down even uniform Union measures if they hinder market access and 
Union rules imposing an equal burden could be challenged if they apply 
to cross-border situations. Thus, the market-access approach would enable 

890. Snell, supra note 428, p. 162.
891. Ibid. p. 166. Recent decisions, however, tend to point to the opposite direction, 
see supra Section 7.4.3.2.
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the Court to replace the Union legislator’s policy choices and cost/benefit 
assessments by its own, thus it would unacceptably curb the discretion of 
the Union legislature.892   

Contrary to the above authors, Mortelmans states that “there is no reason 
for the content of a general treaty prohibition to be interpreted differently 
because the addressee is different. The difference in addressee is, however, 
of importance for the application of exceptions, i.e. for the appreciation of 
the discretionary margin which the Community institutions enjoy”.893 Thus, 
he maintains that the difference between Union and Member State measures 
should be reflected when deciding whether or not there is a justification 
for the restriction imposed on the fundamental freedoms by the respective 
measure and especially when assessing the proportionality of such measure.

Sørensen, instead of making a claim as to the standard that should bind the 
Union legislature under the fundamental freedoms, examines the Court’s 
case law in order to identify the cases where the Court applied a different 
standard or test to Union acts from that applicable to Member State acts.894 
He mentions three categories of cases where the Court found that Union 
measures imposed no restrictions on the freedoms with the result that infrin-
gement of those freedoms was excluded already at this stage of the analysis 
without the need to examine potential justifications. In the first group of 
cases, the Court found no infringement on the applicable freedom in the 
absence of discrimination. However, the case which represents this group, 
Denkavit Nederland,895 was decided under Article 35 TFEU. This provision 
– whether applied to national measures or Union measures – prohibits only 
discriminatory impediments to exports. Therefore, the fact that a non-dis-
criminatory Union measures was held not to violate this provision does 
not prove the existence of a different test for Union measures.896  Sørensen 
distinguishes the second category of cases on the basis of the fact that in 
these cases, the Court has had regard to the overall aim of the secondary 
legislation in question. This indicates a different test for Union measures 
than for national measures, as in the case of the latter the aim or objective of 
the legislation is irrelevant if the effect of the measure is to restrict the exer-
cise of free movement rights. Belonging to this category is Rewe – Zentral,897 

892. Snell, supra note 428, p. 167.      
893. Mortelmans, supra note 434, p. 1322.
894. Sørensen, supra note 214, pp. 155-158.
895. ECJ, 17 May 1984, Case 15/83 Denkavit Nederland BV v Hoofdproduktschap 
voor Akkerbouwprodukten.
896. Sørensen, supra note 214, p. 155.
897. Case 37/83 Rewe-Zentral. 
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(see Section 7.4.2.2.) which addressed a directive that harmonized phyto-
sanitary inspections of imported plant products and allowed the Member 
State of importation to carry out inspections on up to one-third of each 
consignment after the Member State of exportation had already inspected 
those consignments. As we discussed above, in this case the Court relied 
on the ‘principle of freedom of trade’ instead of the Treaty’s free movement 
provisions. The application of a different test may be related to this fact as 
well. The other case mentioned by Sørensen in this category is Allard.898 As 
we analysed above, in our view, the main reason for which the Court did not 
find any violation of the freedoms in Allard is that the rule challenged in that 
case was a genuine coordination rule, which cannot, by definition, restrict 
the exercise of free movement rights. Finally, Sørensen mentions Gaz de 
France as the last case where the Court applied a different test to Union acts 
than to national measures. From this case he concludes in a general manner 
that “the fact that a situation is not covered by secondary legislation will 
not constitute a restriction on freedom of movement, given that the situation 
nevertheless benefits from protection under the rights of free movement”.899 
In our view, this is rather the consequence of the rules governing the relati-
onship of national law – secondary law – fundamental freedoms, which we 
described in Section 7.2., than a reason for which the Court would exclude 
the infringement of the fundamental freedoms by secondary law. We submit 
that Gaz de France does indeed represent a category of Union measures 
where the test applied for reviewing the measure’s compatibility with the 
freedoms is different from the discrimination or restriction standard applied 
in the context of national measures. The test applied in this case boiled down 
to the examination whether or not the obstacle to free movement resulted 
from the incompleteness or imperfectness of harmonization. If that is the 
case, a violation of the fundamental freedoms cannot be established.

In summary, in our opinion, there are two situations where the Court applies 
to secondary Union legislation a standard different from the discrimination/
restriction standard applicable to national legislation: i) where an impedi-
ment to free movement is caused by the incompleteness or imperfectness 
of harmonization governing the field concerned, ii) where the application 
of genuine coordination rules results in a particular disadvantage in a 
cross-border situation. In the first case, the Court considers that the deci-
sion whether to pursue harmonization gradually or in stages is at the discre-
tion of the Union legislature. In the second case, if a genuine coordination 
rule causes the legislation of the Member State to apply which is more 

898. Case C-249/04 Allard.
899. Sørensen, supra note 214, p. 157.
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burdensome the ensuing disadvantage flows from the disparities between 
the different legal systems of the Member States and not from a restriction 
on the freedoms imposed by Union legislation. These two groups of Union 
measures cannot, in fact, be compared to national measures, as in national 
legal systems – assuming they are unitary – there is no need for rules the 
function of which is harmonization or coordination. 

(iii) Justification grounds

With respect to the justification leg of the test applicable under (most of) the 
free movement provisions, the main question is whether a Union measure 
that restricts free movement can be justified on the same grounds as a res-
trictive national measures or for Union measures justification grounds are 
available in a broader range than for national measures. 

We can infer from the cases analysed above that the Court follows essenti-
ally the same analysis with regard to the justification of Union instruments 
as that of national measures. First, it examines whether there is a legitimate 
reason of public interest that the Union measure pursues and then it verifies 
whether it does so in accordance with the requirements of proportionality. 
With regard to the public interest grounds, these can be either the ones set 
out in Articles 36, 45(3), 52, 65 TFEU or in the case law concerning man-
datory requirements. Article 36 was relied on in Prosciutto di Parma and 
Ravil where the Court accepted that the Union measures at issue were jus-
tified on the ground of protecting industrial and commercial property. The 
same provision was applied in Arnold André, Swedish Match, Alliance for 
Natural Health and Schwarzkopf where the measures under scrutiny were 
acknowledged to pursue the aim of protecting the health and life of humans. 
Mandatory requirements in the public interest have also been successfully 
invoked as justification grounds; such as consumer protection in Meyhui and 
environmental protection in Safety Hi-tech and Bettati.

In addition to these traditional justification grounds, the Court has also 
relied on some novel justification grounds in the case of secondary Union 
law. In Keiffer and Thill it stated that:

“[...] the aim pursued by the Regulation, namely to promote completion of 
the internal market by establishing statistics on the trading of goods between 
Member States, appears justified”900 

900. Case C-114/96 Kieffer and Thill, para. 31.
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Along the same line, the Court referred in Rewe-Zentral901 and Bauhuis902 
to the fact that the Union measures at issue sought to achieve the gradual 
abolition of obstacles introduced unilaterally by the Member States in reli-
ance on the derogations under Article 36, and as such aimed at promoting 
the free movement of goods. These statements were formally not part of the 
Court’s justification analysis, as in Rewe Zentral the Court applied the ‘prin-
ciple of freedom of trade’ without having recourse to the three-prong test 
applicable under the Treaty’s free movement provisions while in Bauhuis, 
it applied Article 30 which, in principle, does not allow any justification. 
Nevertheless, in substance, this reasoning served the function of justification 
grounds as long as on the basis thereof the measures were exempted from 
the relevant prohibition. A similar ‘justification ground’ has been used in 
the context of Article 30; namely, the prevention of a greater damage to the 
internal market than the one caused by the charge at issue (eg. Monetary 
Compensatory Amounts case).903 Thus, it appears that the ‘promotion of 
the internal market/promotion of free movement’ is a unique justification 
ground reserved for Union measures. 

A case which indirectly proves that the Union legislature may justify its 
legal acts which have the effect of restricting the fundamental freedoms on 
grounds which are inaccessible for the Member States is the Deposit gua-
rantee scheme case.904 At issue in the case was a directive, which obliged 
the Member States to introduce deposit guarantee schemes and harmoni-
zed the deposit guarantee schemes already existing in the Member States 
with the aim of facilitating the cross-border operation of credit institutions 
throughout the Union. The directive, however, laid down a controversial 
provision which prescribed that credit institutions of other Member States 
may not offer to the customers of their branches in the host Member State a 
coverage that would be higher than the corresponding guarantee scheme of 
the host Member State. The directive introduced this ‘export prohibition’ in 
order to prevent disturbances in the market of the host Member State, which 
could result from the customers withdrawing in bulk their deposits from the 
domestic credit institutions of the host State due to the higher cover offered 
by the branches of foreign institutions. Although the German government, 
which challenged the validity of the export prohibition, asserted that such 

901. Case 37/83 Rewe Zentral, para. 19.
902. Case 46/76 Bauhuis, para. 30.
903. Case 10-73 Rewe Zentral AG v Hauptzollamt Kehl (Monetary Compensatory 
Amounts).
904. Case C-233/94 Germany v European Parliament and Council (Deposit guarantee 
scheme).
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provision is in breach of the freedom of establishment905 the Court did not 
address the compatibility of the provision with the freedom of establish-
ment. It is true that Germany’s argument on this point suggested that the 
German government itself was of the opinion that the Union legislature had 
had competence to introduce restrictions on the freedom of establishment 
as long as such restrictions were necessary to prevent market disturbances.906 
Germany, in fact, disputed the necessity of the measure. Due to this, the 
Court’s discussion focused on proportionality, that is, whether it was in ac-
cordance with the principle of proportionality to pursue the objective of pre-
vention of market disturbance via the means of the export prohibition. This 
implies that the Court is of the view that the Union legislature is indeed en-
titled to impose restrictions on the fundamental freedoms on the ground of 
preventing the risk of market disturbance. In our view, the correct analysis 
would have been to examine the legality of the export prohibition in the light 
of the freedom of establishment. Such prohibition undoubtedly restricts the 
freedom of establishment of credit institutions of other Member States by 
excluding them from an essential tool of competition in the host State, i.e. 
the level and scope of the cover of the deposit guarantee that they provide. 
As a next step, the potential justification for the restriction should have been 
addressed asking first, whether the prevention of market disturbance is a 
legitimate objective in line with the Treaty and second, if it is so, whether 
the export prohibition is a proportionate means to that objective. This ana-
lysis would have not allowed sidestepping the real issue of the case, that is, 
whether or not the Union institutions may impede the exercise of one of the 
fundamental freedoms on purely economic grounds, i.e. preventing market 
disturbance, which is clearly prohibited for the Member States to do so.907 
The judgment in the Deposit guarantee scheme case suggests that for the 
Union legislature, such justification is available (and the export prohibition 
is a proportionate means to that end). The case has been heavily criticized 
in academic circles. Roth points out that the Union, just as the Member 
States, should be prohibited from adopting protectionist measures, such as 
the export prohibition, as “the Community can neither empower nor oblige 
the Member States to pursue objectives that the Member States for them-
selves are forbidden to pursue”.908 In this respect, it is worth remembering 
that in Ramel, the Court outlawed a provision of a Union regulation, which 
authorised the Member States to introduce charges having equivalent effect 
to customs duties on wines in order to prevent disturbances on their wine 
markets by imports. Indeed, if the Union cannot authorise restrictions to the 

905. Case C-233/94 Deposit guarantee scheme, para. 51.
906. Roth, supra note 432, p. 459.
907. Ibid. p. 469. 
908. Ibid. p. 478.
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free movement on such grounds it is hard to explain why it can require the 
imposition of such restriction on exactly the same ground. For our subject, 
the most important inference from the Deposit guarantee scheme case is that 
Union measures and Member State measures are judged differently from the 
point of view of the possibility of justification for the restrictions that they 
may impose on the free movement rights. 

At first sight, the Commission v Netherlands case909 seems to confirm this 
conclusion. The case dealt with the compatibility with the freedom of esta-
blishment of Netherlands legislation which required EU or EEA nationality 
from the shareholders and directors of companies owning sea-going ships 
that they wished to have entered in the Netherlands ship register. The Court 
held that this requirement constituted an obstacle to the freedom of esta-
blishment. The Netherlands government attempted to justify the restriction 
by pointing to the fact that several acts of secondary Union legislation con-
tained similar nationality conditions for example, in the inland waterways 
and air transport sector. The Court answered to this with a laconic statement: 

“[...] while conditions of Community or EEA nationality might be accepted in 
the context of a harmonized Community scheme, they cannot be established 
unilaterally by Member States in their national rules”910 

In contrast, Advocate General Léger considered that it would be hardly 
tenable to hold the contested Netherlands legislation not capable of being 
justified while comparable provisions are laid down in Union regulations 
unless the legality of those Union regulations are also doubtful.911 As the 
Commission had not offered any explanation as to why the Netherlands 
legislation should be considered different from the Union regulations, the 
Advocate General concluded that it had not been proved to the requisite 
standard that the Netherlands rules are not justified. The Court, just like 
the Commission, had not put forward an explanation for its finding to the 
contrary. However, from the Court’s formulation it can be inferred that, 
according to the Court, the difference between the situations where the 
nationality condition is prescribed by national law and when it is laid down 
in secondary Union law is actually not with regard to the possibility of justi-
fication but rather the question of the existence of a restriction. In particular, 
the Court stated that:

909. ECJ, 14 October 2004, Case C-299/02 Commission v Netherlands. 
910. Case C-299/02 Commission v Netherlands, para. 24.
911. Opinion of Advocate General Léger, 27 May 2004, Case C-299/02 Commission 
v Netherlands, para. 71.



308

Chapter 7 - Fundamental freedoms and secondary law in general

“[...] In the absence of a harmonizing rule valid for the entire Community, a 
condition of Community or EEA nationality, like a condition of nationality of a 
specific Member State, may constitute an obstacle to freedom of establishment”912

Thus, the Court appears to say that as long as the nationality condition is 
laid down uniformly in a Union act with effect to the whole of the Union, 
it does not create a restriction to the freedom at hand. Thus, the different 
consideration of Union measures and Member State measures is based on 
the differing effects of the two types of acts on the unity of the market. 
In principle, this makes sense, as national measures tend to partition the 
internal market due to their territorial nature. However, in the case of a rule 
laying down nationality condition for the registration of ships we do not 
see this reasoning to hold true. In terms of Article 54 TFEU, companies are 
to be assimilated to nationals of the Member States when they are formed 
in accordance with the laws of a Member State and have their registered 
office, central administration or principal place of business in the Union. 
Hence any additional condition to which companies are subject to in order 
to be able to exercise an economic activity, such as nationality of sharehol-
ders/directors, restricts their freedom of establishment. This is so whether 
the additional condition applies in one Member State only or in the whole 
territory of the Union. 

In conclusion, the Commission v Netherlands case turned probably much 
more on the issue of the existence of a restriction than on the possibility 
of justification.913 In any case, its outcome, i.e. a nationality condition for 
shareholders/directors is incompatible with the freedom of establishment 
when prescribed by national measures while it is legitimate when set forth 
in Union measures, can hardly be seen as reasonable. 

Finally, Sørensen mentions the ‘discretion for pursuing harmonization in 
stages’ as a justification which is available to the EU but not to the Member 
States.914 He considers that the Court has normally applied this reasoning at 
the justification stage of the compatibility analysis of Union measures with 
the exception of Gaz de France where the Court excluded the infringement 
of the freedoms on the basis of this reasoning due to the lack of a restriction. 
This is indeed apparent from the Court’s conclusion:

912. Case C-299/02 Commission v Netherlands, para. 20.
913. Differently, Sørensen, supra note 214, p. 159. 
914. Ibid.
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“[...] a restriction of the scope of Directive 90/435 which excludes from the 
outset other companies which may be created under national law, as is the case 
with Article 2(a) of Directive 90/435 and point (f) of the annex thereto, is not 
apt to create a restriction on the freedom of establishment”915  

Contrary to Sørensen, we consider that the Court followed the same route in 
other cases as well where the possibility of pursuing harmonization in stages 
was relied on. In Rewe-Zentral, the examination of the existence of a res-
triction and that of a justification was not distinguished as the measure was 
tested in the light of the ‘principle of freedom of trade’. Thus, the statement 
about the Union institutions’ discretion to engage in gradual harmonization 
cannot clearly be linked to any of those steps.916 In Denkavit Futtermittel, 
the statement regarding gradual harmonization was followed by the con-
clusion that the obstacles to freedom of trade resulting from the disparities 
between the laws of the Member States must be accepted.917 The use of the 
term ‘disparities’ rather than ‘restrictions’ indicates that the measure was 
considered not to cause any obstacles that would fall under the scope of the 
freedoms. In Skanavi and Van der Veldt, the Court did not analyse directly 
the compatibility of the Union directive with the freedoms but rather the 
Member States’ implementation measure while only referring to the fact 
that the directives governing the matter represented only the initial stage of 
harmonization thereby implying that they could not impose any restrictions 
on the freedoms themselves.918 Therefore, our conclusion is that the discre-
tion of the Union legislature to pursue gradual harmonization is a ground 
on the basis of which the Court excludes the existence of a restriction to 
the freedoms. As we have indicated in the previous Section, these cases 
represent a distinct group where the Court examined Union measures in the 
light of the freedoms by using a test different from the one applicable to 
national measures; in particular, asking whether the obstacle to the freedom 
of movement resulted from the incompleteness of harmonization. 

In summary, on the basis of the case law we can identify only two unortho-
dox justification grounds that are only available for Union measures, these 
being the ‘promotion of the internal market’ and ‘prevention of disturbance 
in the market’, the latter of which, however, has only appeared in one isola-
ted case which was subject to heavy criticism by expert observers.   

915. Case C-247/08 Gaz de France, para. 61.
916. Case 37/83 Rewe-Zentral, para. 20.
917. Case C-39/90 Denkavit Futtermittel, paras. 26-27.
918. Case C-193/94 Skanavi, para. 27; Case C-17/93 Van der Veldt, para. 26
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(iv) Proportionality 

As regards the third leg of the test applicable under (most of the) free mo-
vement provisions, i.e. proportionality, the Court has frequently emphasised 
the broad margin of discretion that the Union legislature enjoys in adopting 
measures that on the one hand, may impede the fundamental freedoms, whi-
le on the other hand, promote other general interests recognized by Union 
law. This reference to the discretionary powers of the Union lawmaker nor-
mally follows the standard definition of the proportionality test which does 
not differ from the definition used in the case of national measures. For 
example, in Keiffer and Thill:

“According to the Court’s case law, in order to establish whether a Community 
measure complies with the principle of proportionality, it must be ascertained 
whether the means which it employs are suitable for the purpose of achieving 
the desired objective and whether they do not go beyond what is necessary to 
achieve it [...]

[...]  

In view of the above, it does not appear that the obligation to make declara-
tions imposed by the Regulation goes beyond what is necessary to achieve 
the objective pursued, especially since, as the Court has frequently stated, the 
Community legislature enjoys a discretion in the framework of its powers of 
harmonization [...]”919

Substantially the same formulation was used in Meyhui.920 In Safety Hi-Tech, 
the Court gave the same definition of proportionality without referring to 
the discretionary powers of the Union institutions.921 Similarly, in Prosciutto 
di Parma and Ravil the reference to discretionary powers was omitted and 
the proportionality analysis concentrated mainly on the necessity of the 
measure.922 In Arnold André and Swedish Match, the Court was asked to 
test the prohibition of the marketing of tobacco for oral use prescribed by 
the directive at issue both in the light of the prohibition of measures having 
equivalent effect to quantitative restrictions (Articles 34, 35) and the prin-
ciple of proportionality as an autonomous standard. Under the analysis of 
the principle of proportionality the Court had recourse to the ‘manifestly 
inappropriate’ test (see Section 5.1.3.2.): 

919. Case C-114/96 Kieffer and Thill, paras. 33, 37.
920. Case C-51/93 Meyhui, paras. 19-21.
921. Case C-284/95 Safety Hi-Tech, para. 57.
922. Case C-108/01 Prosciutto di Parma, para. 79; Case C-469/00 Ravil, para. 64.
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“[...] the principle of proportionality, which is one of the general principles 
of Community law, requires that measures implemented through Community 
provisions are appropriate for attaining the objective pursued and must not go 
beyond what is necessary to achieve it [...].

With regard to judicial review of the conditions referred to in the previous para-
graph, the Community legislature must be allowed a broad discretion in an area 
such as that concerned in the present case, which involves political, economic 
and social choices on its part, and in which it is called on to undertake complex 
assessments. Only if a measure adopted in this field is manifestly inappropriate 
in relation to the objective which the competent institutions are seeking to pur-
sue can the lawfulness of such a measure be affected [...].”923  

When the Court tested the measures in the light of Articles 34 and 35 and it 
found that the prohibition is capable of being justified by the protection of 
public health, it simply referred back to the proportionality analysis under 
the principle of proportionality in order to reaffirm that the prohibition is 
proportionate to the aim pursued. The situation was almost the same in 
Alliance for Natural Health, where the prohibition of trade in food sup-
plements containing minerals and vitamins not included in the positive 
list of the directive was examined in the light of the same two standards. 
However, in this case the Court first conducted a very substantial propor-
tionality analysis when it examined whether the restriction on Article 34 
could be justified by public health reasons and then it simply referred back 
to this analysis when it came to test the measure under the principle of pro-
portionality.924 Evidently, it applied the ‘manifestly inappropriate’ test. The 
manifestly inappropriate test appears also in the Deposit guarantee scheme 
case where the Court – instead of testing the export prohibition in the light 
of the freedom of establishment – resorted to the principle of proportionality 
as an autonomous standard of review for the measure:

“In assessing the need for the measure in question, it should be emphasized that 
the Community legislature was seeking to regulate an economically complex 
situation. Before the adoption of the Directive, deposit-guarantee schemes did 
not exist in all the Member States; moreover, most of them did not cover depo-
sitors with branches set up by credit institutions authorized in other Member 
States. The Community legislature therefore needed to assess the future, un-
certain effects of its action. In so doing, it could choose between the general 
prevention of a risk and the establishment of a system of specific protection.

923. Case C-210/03 Swedish Match, paras. 47-48.
924. Joined Cases C-154/04 and C-155/04 Alliance for Natural Health, paras. 52 et 
seq., 111. 
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In such a situation the Court cannot substitute its own assessment for that 
of the Community legislature. It could, at most, find fault with its legislative 
choice only if it appeared manifestly incorrect or if the resultant disadvan-
tages for certain economic operators were wholly disproportionate to the 
advantages otherwise offered.”925

These latter cases highlight that the intensity of review of proportionality of 
a Union measure under the free movement provision, on the one hand, and 
the principle of proportionality, on the other, is basically the same. This then 
answers the question that we left open in Section 5.1.3.2.; namely, whether 
the function that the principle of proportionality plays in the review of a 
certain Union act influences the intensity of such review. We distinguished 
the public law function of the principle of proportionality whereby it serves 
to protect the individual from undue interferences by the public authorities 
and the integration function thereof whereby it ensures that any restriction 
exerted on the freedom of movement for reasons of public interest would 
be pursued by means that are proportionate to the set aims. We saw that 
when Union measures are tested in the light of the autonomous standard 
of proportionality, that is, where the principle plays its public law function, 
the Court assumes only a marginal review of the discretion exercised by the 
Union legislature by using the ‘manifestly inappropriate’ test. This means 
that the Court does not overrule the Union legislature’s judgment on the sui-
tability and necessity of the measure unless the latter committed a manifest 
error of assessment in evaluating the situation. The question that was left 
unanswered is what the intensity of review is when the principle of propor-
tionality plays the integration function. Is the intensity of review as low as 
in the cases where the principle acts in the public law function? Or does the 
degree of review rather approach that applicable to national measures when 
the latter are tested in the light of the fundamental freedoms? Having regard 
to the cases analysed above, we can conclude that the same low standard of 
review, i.e. the manifestly inappropriate test, applies to the proportionality 
analysis of Union measures irrespective whether the principle of proportio-
nality fulfils a public law function or an integration function in the course of 
the review. Sørensen maintains that the convergence of the standards under 
the two types of review makes sense given that the plaintiff otherwise would 
have to claim both an infringement of the rights of free movement and of 
the principle of proportionality.926 

925. Case C-233/94 Deposit guarantee scheme, paras. 55, 56.
926. Sørensen, supra note 214, p. 161.
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The most important conclusion for our purposes is that the broad discretion 
recognized by the Court to the Union legislature distinguishes the review 
of Union measures from national measures when the two are tested for 
their compliance with the fundamental freedoms. The main difference in the 
examination of the two types of measures, thus, appears to be at the stage 
of proportionality in the analysis. The practical consequence of this is that 
the suitability and, most of all, the necessity of Union acts may be judged 
differently from those of the Member State acts. This means that as long as 
the Union legislature did not commit a manifest error of assessment there is 
no need to examine in detail whether or not a less restrictive measure could 
have achieved the same objective. However, the Court in some cases has 
still engaged in a rather detailed proportionality analysis of Union measu-
res. This indicates that the test of proportionality has not been degraded to 
a mere formality.927  

Having regard to the wide discretionary powers of the Union legislature in 
enacting secondary law, the most important question is where the limits are 
of those powers. In the case law we do not find a great deal of guidance on 
this issue. 

In academic literature, Mortelmans deals with the issue of the discretionary 
powers of the Union legislature extensively. His concordance rule that he 
proposes to insert in the Treaty in order to clarify the relationship of the fun-
damental freedoms and secondary EU legislation was motivated, inter alia, 
by the need to define the discretion of the Union legislature better and the-
reby give the Court guidelines how to review the exercise of that discretion. 
To define the limits of the Union institutions’ discretion, Mortelmans makes 
a distinction between two types of Union measures, namely i) authorising 
and coordinating measures, and ii) harmonizing measures and common 
rules. Authorizations for Member States to adopt a certain measure or act 
in a certain way can be found either in measures of general application, such 
as directives or regulations, or in specific measures which are targeted only 
at a certain Member State or Member States, such as Commission decisions. 
Coordination measures aim at resolving disparities between national legisla-
tions or making national rules compatible with one another. Thus, authori-
zation and coordination measures work very closely together with national 
laws. Harmonizing measures are adopted for the purpose of approximating 
the laws and regulations of the Member States, while common rules replace 
national rules. These two “create genuine Community solutions”928. 

927. Ibid.
928. Mortelmans, supra note 434, pp. 1307-1310.
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Mortelmans’ argues that the Community legislature’s margin of discretion 
depends on which type of measure it enacts. He claims that in the case of 
authorization and coordination measures the Court grants a very low margin 
of discretion to the Union legislator. It is due to fact that these measures are 
not adopted in the general interest of the Community.929

Indeed, in the few cases where the Court invalidated Union measures 
because of their incompatibility with the free movement provisions the 
measures at issue were authorization (Ramel, Lancry) or coordination 
measures (Roviello, Pinna). An authorization measure is always inherently 
linked to the national law which avails itself of the authorization and which 
materializes what was a mere possibility in the framework of the Union 
rule. It seems to be logical that in such case the Union legislator’s discre-
tion cannot result in authorising something that the Member States would 
not be able to do on their own. We can add another reason that explains 
the low margin of discretion allowed to the Union legislature in the case of 
authorization measures. Namely, such measures carry a greater risk with 
respect to the fundamental freedoms, since they are inherently selective or, 
more precisely, discriminatory. If the Union act gives authorization to one 
Member State or to a certain group of Member States similar situations will 
be treated differently depending on the fact in which Member State such 
situation occurs. Even if secondary Union law authorises all the Member 
States to take a certain action it inevitably results in differences between 
Member States, as it is not very likely that all the Member States will make 
use of the authorization and – if they do – that they will do at the same time. 
Thus, authorising measures imply discrimination between situations and 
economic operators in different Member States, they lead to territorial divi-
sion of the internal market and as such they result in partitioning. Therefore, 
Union law which takes the form of authorising measures loses its uniform 
character and as such it tends to pose the same danger to the internal market 
as national measures. This is the main reason for which the Union legislator 
must be restrained in adopting such measures.

On the contrary, the Court recognizes a very broad discretion to the Union 
institutions in case of harmonizing or common rules. So broad is that discre-
tion that the Court hardly ever invalidated a common rule or a harmonizing 
provision as a result of its incompatibility with the fundamental freedoms. 
As Mortelmans states “the annulment of this sort of Community measure, 

929. Ibid. p. 1334.
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which would lead to condemnation of Community policy enacted in the 
general interest (consumer protection, environment, health) and which is ad-
dressed to all Member States, seems to be a line the Court dare not cross!”930 

Mortelmans argues that the founding Treaties need to create more clarity as 
regards the relation between the exercise of Union competences and the free 
movement rules. In the case of harmonizing measures and common rules 
the Court has to be given a concrete foothold laid down in primary law in 
order to be able to judge their compatibility with the internal market free-
doms. More specifically, Mortelmans identifies four reasons that underlie 
this need; namely, (i) the free movement rules were drafted for the Member 
States and not for the Union institutions, (ii) the Court sometimes needs to 
replace the economic-political assessment made by the Union legislator for 
its own evaluation for which it needs a legitimate mandate, (iii) the Court’s 
case law does not make a distinction between coordination and authoriza-
tion measures, on the one hand, and harmonization and common rules, on 
the other hand, which needs to be corrected, (iv) the Treaty makers need to 
give guidelines to the Court on how to deal with the conflicting interests of 
the internal market and other policy objectives also in more complex, unor-
thodox cases.931 Therefore, he proposes to insert the following concordance 
rule in the Treaties:

“When enacting common rules or measures for the approximation of the provi-
sions laid down by law, regulation or administrative action in Member States, 
the [Union] shall respect the principle of free movement. In applying this prin-
ciple, the [Union] shall take other policy aspects, mentioned in Articles [3 to 
6 TFEU], into account. ”932 

To us, it is not entirely clear to what extent the incorporation of this rule to 
the Treaties would help the Court to assume more substantive review over 
the exercise of the Union legislature’s discretion. It is true that it would 
reinforce the legitimacy of such activity by the Court which may silence the 
potential critics who blame the Court for interfering with the competences 
of the Union legislator and thus with the institutional balance of the Union. 
However, it would not change the fact that the Court is not well equip-
ped to reassess the choices of the Union legislator as regards the question 
which policy objectives should be promoted at the expense of the other. In 
addition, the main reasons for the Court’s deference towards Union legis-
lation – acknowledging the peculiarities and difficulties of supranational 

930. Ibid. p. 1336.
931. Ibid. p. 1339.
932. Ibid. p. 1342.
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law-making and underpinning the force of Union legislation in a pluralist 
legal environment where the authority of Union law is contested by national 
players – would remain unaffected by the presence of a concordance rule. 
Therefore, we do not see the actual value of such concordance rule. 

7.4.5.  Interim conclusions 

Summarizing the case law concerning the review of legality of secondary 
Union law in the light of the free movement provisions we can observe a 
sort of evolution of the case law. This evolution is detectable first, regarding 
the question of what the Union legislature is bound by. In a few early cases 
the Court scrutinized secondary legislation in the light of the principle of 
freedom of trade and the principle of free movement of goods (Case 37/83 
Rewe Zentral, Case 240/83 ADBHU). This enabled the Court to employ 
a test to Union measures different from the one applied to Member State 
measures under the Treaty rules on free movement. At about the same time, 
in other cases the Court applied the Treaty’s free movement provisions to 
Union legislation. After this initial ambiguity, the Court’s approach became 
more consistent and by now it is well settled case law that the free move-
ment provisions apply not only to national measure but also to measures 
adopted by the Union institutions. Therefore, the legality of the latter are to 
be reviewed in the light of the Treaty provisions on free movement. 

However, the application of the same rules to Member State measures and 
to Union measures does not mean that those rules are applied in the same 
way to these two types of acts. In order to answer the question whether 
Union acts are subject to the same test as national measures when their 
compatibility with the fundamental freedoms is examined, first we iden-
tified the test applicable to national measures. With regard to the latter 
different tests apply under the various freedoms. Under the provisions on 
the free movement of goods we first analysed the prohibition of charges 
having equivalent effect to custom duties set out in Article 30 TFEU. When 
applied to national measures this provision precludes any charges which are 
imposed on goods by reason of the fact that they cross a border. In a few 
cases the Court applied the same test to secondary Union law which had 
authorised the introduction of duties or levies on products of other Member 
States. The application of the same test resulted in those Union acts, or cer-
tain provisions of them, being declared invalid (Case 80 and 81/77 Ramel, 
Joined Cases C-363/93, C-407-411/93 Lancry). In other cases, however, the 
Court maintained the validity of Union legislation which introduced such 
charges by relying on the fact that they had not been introduced unilaterally 
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by a Member State but by a uniform act of the Union legislature sometimes 
adding that it was done so in the general interest (Case 10/73 Monetary 
Compensatory Amounts, Case 136/77 Racke, Case 337/82 St. Nikolaus 
Brennerei, Case 46/76 Bauhuis). This reasoning, in fact, relies on features 
that are inherent in Union measures (uniformity, not adopted unilaterally 
by the Member States). This may suggest that, at the end, Union acts are 
immune to a validity review in the light of Article 30 TFEU, as it suffices to 
be enacted by the Union in order to escape the prohibition set out therein. 
A more plausible interpretation of the Court’s reference to the non-uni-
lateral nature of these charges is that the Court recognizes that uniform 
Union measures have a different effect on the internal market than national 
measures, the latter being inherently territorial and thus, endangering the 
unity of the market more than Union measures. However, such reasoning in 
cases involving charges imposed on goods for the reason of their crossing 
the border is misplaced given that such charges partition the internal market 
whether prescribed by national measures or Union acts. 

In summary, although the Court has used tests different from the one appli-
cable to national measures in order to exempt charges prescribed by secon-
dary Union law from the prohibition of Article 30 TFEU, the last case in 
this series (Lancry) was decided on the basis of the normal test applicable 
to national measures. Thus, taking into account the development of the case 
law, the review of secondary Union law in the light of the Treaty prohibition 
of charges having equivalent effect to customs duties has converged to the 
review of national law. 

Under the other freedoms, the Court employs a three-pronged test to review 
the compatibility of national measures with the freedoms. With regard to 
the first limb of the test we have examined what standard the Court uses in 
order to determine the existence of a restriction on the fundamental free-
doms. We concluded that to national measures a broad restriction-standard 
applies under most of the freedoms which brings within their scope not 
only measures that discriminate between cross-border and purely domestic 
trade and movement of persons, services and capital but also indistinctly 
applicable measures capable of impeding free movement. An exception to 
this is the free movement of goods where the prohibition of measures having 
equivalent effect to quantitative restrictions on imports does not cover a 
significant group of non-discriminatory measures, i.e. selling arrangements, 
while the corresponding prohibition relating to exports covers only discri-
minatory restrictions. The scope of the other freedoms, however, extends to 
all national measures which may hinder the freedoms or render their exer-
cise less attractive. Although the notion of ‘market access’ has been heavily 
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relied on by the Court to specify which measures enacted by the Member 
States can  be considered to hinder or render less attractive the exercise of 
the freedoms, an exact test applied consistently throughout the case law 
cannot be identified. Thus, we drew up a list of the type of obstacles that the 
Court has considered to fall under the scope of the freedoms in the case of 
national measures and we compared it with a similar list relating to Union 
measures. We concluded that most of the obstacles that qualify as restriction 
on the freedoms when created by national legislators are also considered as 
such when introduced by Union measures. The only exceptions are product 
requirements and the regulation of the conditions for exercising a business 
activity or a profession, which, when embodied in uniform Union measures 
cannot, in principle, create double burdens and thus, cannot impede the 
free movement of goods, persons or services. Apart from the latter rules, 
other indistinctly applicable Union measures were found to fall within the 
scope of the freedoms. These were primarily measures introducing a total 
ban on the marketing and use of certain products (Case C-210/03 Swedish 
Match, Case C-434/02 Arnold André, Joined Cases C-154/04 and C-155/04 
Alliance for Natural Health, Case C-341/95 Bettati, Case C-284/95 Safety 
Hi-Tech). This type of measures does not affect the unity of the market and 
does not partition the internal market, as they simply outright prohibit the 
marketing of a substance or a product in the entire Union. Nevertheless, 
they have been found to be prima facie restrictions on the free movement 
of goods. This shows that the Court does not use the ‘unity of the market’ 
as a standard against which the legality of Union acts are measured but it 
tends to have recourse to the same broad restriction-standard that it uses for 
national measures. 

Therefore, in principle, the freedoms impose the same requirement on the 
national legislators and the Union legislature; that is, not to discriminate 
against intra-EU trade and movement of persons, services and capital, as 
well as not to restrict those movements by way of certain non-discrimina-
tory measures. Two qualifications have to be made to this statement. First, 
obstacles stemming from the incompleteness or imperfectness of harmoni-
zation measures do not constitute restrictions. The Court acknowledges that 
the decision whether to pursue harmonization gradually or in stages is in the 
discretion of the Union legislature. Second, disadvantages flowing from the 
application of genuine coordination rules are not restrictions either rather 
the Court sees them as a result of the disparities between the different legal 
systems of the Member States. Hence these two types of obstacles remain 
outside the scope of the freedoms. 
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The second limb of the test asks the question of whether a prima facie 
restriction on the freedoms can be justified by public interest grounds laid 
down in the Treaty or in the case law concerning mandatory requirements. 
We have concluded that, in essence, Union measures hindering free move-
ment can be justified on the same grounds as restrictive national measures 
with the notable exception of the ‘promotion of the internal market’ which 
is a justification ground specific to Union measures. 

As regards the third limb of test, i.e. proportionality, we have seen that the 
intensity of review of the proportionality of Union measures which have 
been found to restrict one of the freedoms does not differ from the inten-
sity by which Union measures are reviewed in the light of the principle of 
proportionality as an autonomous standard. In both cases, the Court has 
used the ‘manifestly inappropriate’ test (or otherwise referred to the broad 
discretion of the Union legislature). This means that Union measures are 
only struck down when they are manifestly inappropriate in relation to the 
objective that they pursue. This leaves a wide margin of discretion to the 
Union legislature in striking a balance between two conflicting interests (i.e. 
in the case of the fundamental freedoms: internal market – public policy 
objective pursued by the Union measure; in the case of the principle of 
proportionality as an autonomous standard: individual autonomy – public 
policy objective pursued by the Union measure). Thus, the function of the 
proportionality principle in the review of Union measures, i.e. integration 
or public law function, does not influence the extent of review. However, 
we have seen in Chapter 5 that the fact whether or not the interest at issue 
is of an economic nature does influence the intensity of the proportionality 
review. The Court in recent cases where it reviewed Union legislation in the 
light of non-economic fundamental rights has used a considerably enhanced 
proportionality standard going much beyond the ‘manifestly inappropriate 
test’. As we will see in Chapter 8, the new trend may influence the standard 
of proportionality review even in cases where at issue is an economic inte-
rest, notably, where the Court scrutinizes secondary legislation in the light 
of the fundamental freedoms.   

On the basis of the case law analysed in this Section, the main difference 
between the review of Union measures and that of Member State measures 
under the fundamental freedoms features at the proportionality stage of the 
analysis. The Union legislature is acknowledged to have a much broader 
margin of discretion than the national lawmakers. This entails that most of 
the Union acts that are found to be prima facie restrictions on the freedoms 
will be justified as pursuing a public interest objective by means which are 
suitable and necessary in order to achieve that objective. This is definitely 
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the case with regard to Union measures which constitute a non-discrimina-
tory obstacle to free movement. Such measures have invariably been found 
justified by the Court. In other words, all the cases in which the Court 
declared provisions of secondary Union law invalid, i.e. Ramel (Case 80 
and 81/77), Lancry (Joined Cases C-363/93, C-407-411/93), Pinna (Case 
41/84) and Roviello (Case 20/85), involved Union acts which discriminated 
against intra-EU trade or migrant workers and in addition, discriminated 
between comparable persons or comparable situations located in diffe-
rent Member States. This indicates that the Court does take into account 
the different impact that Union measures, on the one hand, and national 
measures, on the other, exert on the internal market. Uniform, indistinctly 
applicable Union measures – which do not adversely affect the unity of the 
market – although brought within the scope of the freedoms, are eventually 
excused as justified restrictions on free movement. The consequence of not 
considering a measure a restriction on the freedoms and that of considering 
it a restriction but justified is, practically, the same. Therefore, the fact that 
non-discriminatory Union acts are caught by the broad restriction-standard 
applicable under the freedoms is not so critical having regard to the fact that 
they are never, in the end, set aside on the ground of violating the freedoms. 
The relevance of bringing them within the scope of the freedoms is that it 
guarantees that these measures remain within the purview of the Court’s 
scrutiny and thus, the Court can subject them to a – mainly formal – pro-
portionality analysis.  

Finally, it has to be noted that the fact that non-discriminatory uniform 
Union measures are invariably considered justified restrictions on the free-
doms does not mean that discriminatory and/or selectively applied Union 
measures are always regarded as non-justifiable. Many of the latter were 
found justified on the ground of promoting the internal market or promoting 
free movement and by recognizing the Union legislature’s wide discretion 
in pursuing that or other legitimate Union policy objectives. 

7.5.  Overview

The Court in the history of its case law has hardly ever annulled or inva-
lidated secondary Union legislation, or certain provisions thereof, on the 
ground of their violating the fundamental freedoms. We have seen four such 
cases in this Chapter, i.e. Ramel (Case 80 and 81/77), Lancry (Joined Cases 
C-363/93, C-407-411/93), Pinna (Case 41/84) and Roviello (Case 20/85). 
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We have identified three basic techniques or approaches that the Court 
employs in order to avoid the formal invalidation of secondary legislation 
which is potentially in breach of the fundamental freedoms. The first is the 
Court’s approach to the relationship of national law – secondary law – fun-
damental freedoms. This issue predominantly arises in preliminary ruling 
procedures where compatibility questions normally surface with respect to 
national laws which implement secondary Union law. By establishing the 
rule that in exhaustively harmonized areas national law is to be tested only 
against secondary law and not against the fundamental freedoms, the Court 
considerably downsized the risk of conflict between Union legislation and 
the freedoms. By means of this rule, addressing the question whether the 
national measure at issue complies with the requirements of the freedoms 
can be avoided and thus, also the ensuing question about the compatibility 
of secondary law with the freedoms. In addition to the rule of exclusive 
application of secondary law in exhaustively harmonized areas, the pre-
sumption of legality of Union acts or, in other words, the lack of ex officio 
examination of the validity of Union acts by the Court, helps the Court in 
steering away from examining the compatibility of secondary law with the 
fundamental freedoms. 

Second, through the means of consistent interpretation of secondary law 
with primary law – specifically, with the freedoms – the Court avoids the 
formal invalidation of secondary law in situations where it would have to do 
so, for the reason of their being incompatible with the freedoms.

The Court has used the technique of consistent interpretation in the most 
intensive way in giving effect to the Union citizenship rights and the gene-
ral non-discrimination provision laid down in the Treaty, whereas it has 
been more cautious in enforcing the other freedoms vis-à-vis secondary 
Union law. This has to do with the fact that the Treaty provisions on Union 
citizenship, specifically the freedom of movement and residence of Union 
citizens, have a fundamental right dimension. The Court, in general, appears 
to be more of an activist in guaranteeing the compliance of secondary legis-
lation with non-economic fundamental rights, which play a role in the legi-
timisation of the Union’s authority, than with the fundamental freedoms 
which are inherently of an economic nature and their primary function is 
the realization of the internal market. 

Third, when the Court actually assumes a legality review of Union measu-
res in the light of the fundamental freedoms, it uses a more lenient test 
than that for national measures. The most important difference between 
the tests lies in the examination of proportionality. The Union legislature 
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is acknowledged to have a considerably broader margin of discretion than 
the national legislatures. Hence, most of the Union acts that are considered 
prima facie restrictions on the freedoms are found to be justified on the 
ground of their pursuing a public interest objective and being proportional 
in relation to that objective.

The recognition of the Union legislature’s wide discretionary powers means 
that the Court is unwilling to substitute its own judgment for that of the 
Union legislature in matters “involving complex political, economic or 
social choices”. The latter phrase is vague enough to be used in relation to 
any policy area or activity. It expresses the Court’s general attitude whereby 
it allows the Union legislature to weigh the interest of the internal market 
and free movement against other policy objectives pursued by the Union 
and it rarely interferes with the balance that the legislature strikes between 
these varying objectives represented by duly adopted secondary legislation. 

The Court can avoid deciding a direct constitutional conflict between 
the freedoms and secondary law through the techniques discussed in this 
Chapter because, most of the times, questions on the compatibility of secon-
dary law arise in a preliminary ruling procedure in the context of a concrete 
dispute. In such case, what the Court decides is how secondary law and/or 
primary law is to be interpreted under the facts and circumstances of the 
case in a way that they do not conflict with each other. In other words, in 
most cases, the need for an abstract and formal assessment of the compa-
tibility of secondary law with primary law does not occur. The situation 
may be different in actions for annulment; however, such procedures are 
mostly brought by the Union institutions or the Member States on proce-
dural grounds given that individuals can hardly satisfy the strict standing 
conditions. As concluded above, the Court is much more willing to conduct 
a legality review of Union legislation on procedural grounds; therefore, it 
does not have to use the techniques demonstrated in this Chapter.    

The Court’s preference for the more subtle technique of reconciliatory inter-
pretation as opposed to invalidation or annulment of secondary law can 
be explained by the particular constitutional setting of the Union, which 
is characterised by the sensitive phenomenon of institutional balance and 
supranational lawmaking.  

As regards the case law analysed in this Chapter, an important point to 
highlight is the relevance of the type of the Union act in the review of its 
legality. Most of the Union measures that came under scrutiny in the case 
law were authorization measures. As regards authorization measures, we 
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concluded that national law which implements a clear-cut authorization 
granted under secondary Union law must be tested for its compatibility 
only against the act of secondary law granting the authorization and not 
against primary law. This rule does not become problematic as long as the 
authorising Union act itself, which may well be in breach of primary law, 
can be scrutinized in the light of the Treaty rules or other norms of primary 
law. This was the case, for example, in Ramel where the authorising Union 
act was declared invalid by the Court. The situation is different, however, 
where questions about the legality of the authorising Union act arise in an 
infringement procedure brought against the national measure implementing 
the authorization. In these cases the authorising secondary law cannot be 
invalidated. As regards the national measure, the Court has followed diffe-
rent approaches as demonstrated by the Grapefruit case (Case C-128/89) 
(consistent interpretation of secondary law with primary law as a result of 
which the national measure was set aside) and Ouzo (Case C-475/01) (tes-
ting national law only against secondary law and thereby confirming the 
compatibility of national law).  

Another important observation about authorization measures is that they 
endanger the internal market more than any other type of Union acts. 
Whether they grant authorization to particular Member States or only cer-
tain Member States make use of the generally available authorization, they 
result in differentiations between the Member States and discrimination bet-
ween comparable situations in different Member States. It is not surprising 
therefore, that in all the four cases that we have seen above, where a Union 
act was declared invalid due to its incompatibility with the fundamental 
freedoms, the Union act was an authorization measure. 

Union measures granting options must be distinguished from authorization 
measures. Where a Member State avails itself of an option granted under 
secondary law it exercises a certain degree of discretion as to its implemen-
tation. For this reason, the national law that exercises an option is subject to 
review not only in the light of the secondary law granting the option but also 
that of primary law. Here the rule of simultaneous application of primary 
and secondary law applies. 

Another distinct type of Union measure is coordination rules which deter-
mine which Member State’s rules are applicable in situations when the 
legislation of two or more Member States interact or overlap. Genuine coor-
dination rules are generally not capable of restricting the fundamental free-
doms. However, in order to be compatible with primary law, coordination 
rules must refrain from adding to the disparities which already stem from 
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the lack of harmonization of the Member States’ laws. Coordination rules, 
which provide for special, tailor-made arrangements for certain Member 
States are likely to infringe the principle of non-discrimination or the Treaty 
rules on free movement.

Harmonization rules and common rules are further types of Union acts 
distinguishable from the previous categories. 

As regards harmonization measures, the obstacles to free movement that 
may stem from their incomplete or imperfect nature is not considered by 
the Court to constitute restrictions prohibited by the Treaty provisions on 
free movement.  

As common rules and harmonization rules represent genuine Union soluti-
ons, in academic literature it has been claimed that – contrary to authoriza-
tion and coordination rules – they should be subject to a different standard 
than national measures when their compatibility with the freedoms is scru-
tinized. Although not included in the Treaties, the Court’s case law reflects 
similar thinking. The Court clearly recognizes a broader discretion to the 
Union legislature than to the national lawmakers with regard to common 
rules and harmonization rules. It has always considered that non-discrimi-
natory measures capable of restricting access of certain goods, persons or 
capital uniformly to the whole of the Union’s market were justified restricti-
ons. It has declared invalid only authorization acts which discriminated bet-
ween traders or situations in different Member States and between national 
and migrating goods and workers within one Member State. Consequently, 
it can be concluded that the Union legislature’s discretion ends where dis-
crimination begins. 

Although it is not completely unequivocal from the case law, in our view, 
discrimination for the Union legislature should be prohibited not only in 
the sense that a Union act cannot treat domestic and cross-border trade 
and movement of production factors differently from the perspective of the 
individual Member States but also to the effect that it cannot regulate similar 
situations in the various Member States differently unless such is justified 
by the objective differences between the Member States. The latter follows 
from the general principle of equality. 
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Chapter 8

Primary law and secondary law in the field of taxation

8.1.  Introduction

When examining the interaction between primary and secondary law in 
the field of taxation the same ‘big questions’ arise as the ones we have set 
out from in Chapter 7: While dogmatically and theoretically primary law 
prevails over secondary law in the Union’s legal order, is the Court willing 
and if so, to what extent, to enforce this hierarchical superiority of primary 
law? While the Court’s deference towards the Union legislature is a rational 
reflection of the peculiarities of supranational lawmaking in a multilevel 
constitutional and legal system, does it not, in fact, lead to a renunciation 
of effective constitutional control over Union legislation? These ‘big ques-
tions’ boil down to similar technical inquiries to those in the non-tax field: 
What techniques does the Court apply to avoid addressing conflicts between 
primary and secondary law? How do these techniques work to the effect of 
maintaining the validity of secondary law? Where are the limits of these 
techniques? When answering these questions we need to take into account 
certain characteristics specific to the field of taxation under EU law.

In the area of taxation, the role of primary law and that of secondary law 
depends on whether one looks at direct taxes or indirect taxes. It is common 
ground that the Member States’ direct tax systems are scarcely harmonized. 
There are just a handful of Union measures adopted in this field which 
bring about harmonization of certain specific, isolated and rather narrowly 
defined issues of direct taxation. Specifically, the acts of secondary Union 
law which concern direct taxes are the Parent – Subsidiary Directive,933 the 

933. Original directive: Council Directive 90/435/EEC of 23 July 1990 on the common 
system of taxation applicable in the case of parent companies and subsidiaries of differ-
ent Member States; recast: Council Directive 2011/96/EU of 30 November 2011 on the 
common system of taxation applicable in the case of parent companies and subsidiaries 
of different Member States. 
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Merger Directive,934 the Interest and Royalties Directive935 and the Savings 
Directive.936 All of these are based on – in the absence of a specific provision 
which would enable the harmonization of direct taxes and due to the exclu-
sion from the scope of Article 114 of fiscal provisions – Article 115 TFEU. 
The latter is a general legal basis provision, which allows harmonization of 
those laws and regulations of the Member States which directly affect the 
establishment or functioning of the internal market. As discussed above, this 
legal basis provision prescribes a special legislative procedure that requires 
unanimity in the Council for the adoption of legal acts, it confers only a 
consultative role on the European Parliament and allows the adoption of one 
form of legal acts only, namely, directives (see Section 5.2.). The unanimity 
requirement is precisely the reason why only four acts have been adopted 
on direct taxes in the history of European integration. Conversely, indirect 
taxes, such as turnover taxes, excise and customs duties, are extensively har-
monized under EU law despite the fact that the specific legal basis provision 
– Article 113 TFEU – which authorizes their harmonization requires unani-
mous voting in the Council just as Article 115. The most important pieces of 
secondary Union law concerning indirect taxes are the VAT Directive,937 the 
Horizontal Directive on excise duty,938 the Modernized Customs Code939 and 
the Capital Duty Directive.940 Finally, secondary law also exists on adminis-
trative cooperation in the assessment and recovery of taxes.941 

934. Original directive: Council Directive 90/434/EEC of 23 July 1990 on the common 
system of taxation applicable to mergers, divisions, transfers of assets and exchanges of 
shares concerning companies of different Member States; codified: Council Directive 
2009/133/EC of 19 October 2009 on the common system of taxation applicable to merg-
ers, divisions, partial divisions, transfers of assets and exchanges of shares concerning 
companies of different Member States and to the transfer of the registered office of an 
SE or SCE between Member States (codified version).
935. Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation 
applicable to interest and royalty payments made between associated companies of dif-
ferent Member States.
936. Council Directive 2003/48/EC of 3 June 2003 on taxation of savings income in 
the form of interest payments.
937. Council Directive 2006/112/EC on the common system of value added tax.  
938. Council Directive 2008/118/EC of 16 December 2008 concerning the general 
arrangements for excise duty and repealing Directive 92/12/EEC.
939. Regulation (EC) No 450/2008 of the European Parliament and of the Council of 
23 April 2008 laying down the Community Customs Code (Modernised Customs Code). 
940. Original directive: Council Directive 69/335/EEC concerning indirect taxes on the 
raising of capital; recast: Council Directive 2008/7/EC of 12 February 2008 concerning 
indirect taxes on the raising of capital.     
941. Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation 
in the field of taxation and repealing Directive 77/799/EEC; Council Directive 2010/24/
EU of 16 March 2010 concerning mutual assistance for the recovery of claims relating 
to taxes, duties and other measures. 
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The conspicuous difference between the degree of harmonization of direct 
and indirect taxes indicates the different roles that positive and negative 
integration have played in these two areas of taxation. Positive integration 
– meaning primarily harmonization through the enactment of Union legis-
lation – has been successful only in the approximation (or sometimes even 
unification) of the indirect tax regimes of the Member States. In contrast, 
positive integration achieved very little in aligning the direct tax systems 
of the Member States. Apart from the four directives mentioned above, the 
Member States have resisted, in defence of their national sovereignty, the 
adoption of harmonization measures on direct taxes. At the same time, the 
differing direct tax systems of the Member States do entail serious obsta-
cles to the internal market including discriminatory or restrictive direct 
tax provisions hindering intra-Union trade, investment and business, and 
selective tax advantages which distort the conditions of competition as well 
as disparities between the direct tax systems that can burden cross-border 
activities and distort competition. These obstacles required answers from 
EU law and articulated a need for an alternative to positive integration. Such 
alternative was presented by negative integration in which the Court has 
taken the leading role by interpreting the Treaty freedoms with a view to 
abolishing restrictive national direct tax provisions which are incompatible 
with those freedoms. In addition, the application of the Treaty’s State aid 
rules by the Commission, and ultimately by the Union Courts, also belongs 
to the sphere of negative integration as it leads to the elimination from the 
Member States’ direct tax systems of selective aids thereby contributing to 
the approximation of such systems. The process is called negative integra-
tion because it is based on the prohibitions embodied in the free movement 
provisions and Article 107 TFEU, and because it is predominantly destruc-
tive in nature insofar as it results in the setting aside of incompatible nati-
onal direct tax provisions without replacing them with any positive rule.942  

Another route to European tax integration is the coordination of the tax 
systems of the Member States unilaterally or in cooperation with each other 
either voluntarily or following soft law initiatives issued by the Union insti-
tutions for this purpose. Coordination is normally considered a form of 
positive integration besides harmonization.943 

942. B.J.M. Terra and P.J. Wattel, European Tax Law, Fiscale Handboeken, Second 
Edition (Kluwer Law International 2012), p. 38.
943. P. Pistone, Legal pluralism and international taxation in the European Union, 
in: Traditional and Alternative Routes to European Tax Integration (D. Weber ed., IBFD 
2010), pp. 97-114, at p. 98. Pistone considers that coordination may be realized through 
both binding and non-binding legal instruments, an example of the former is the conclusion 
of multilateral tax treaties by the Member States and the latter is the issuance of soft law 
by the Union institutions. 
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The weight of the Treaty freedoms in the area of indirect taxation is much 
less than in direct taxation. There is a large body of secondary legislation 
existing in relation to indirect taxes and the TFEU also contains some spe-
cific provisions dealing with them, such as the provisions on the customs 
union (Articles 28 -32) and the prohibition of discriminatory internal taxa-
tion (Article 110 TFEU) besides the already mentioned legal basis provision 
(Article 113),944 therefore in the overwhelming majority of cases there is 
no need to have recourse to the fundamental freedoms. The situation is 
opposite in the field of direct taxation where the fundamental freedoms 
constitute the most powerful tool in driving European tax integration. As 
a consequence, the character of the CJ’s case law on indirect taxes and on 
direct taxes differs to a great extent. Wattel describes the indirect tax case 
law as being real ‘tax law’ in that it concerns the interpretation and ap-
plication of detailed technical rules set out in the Union directives for the 
purpose of answering the question whether similarly detailed and technical 
implementing national rules correctly transpose the former into the laws of 
the Member States.945 On the other hand, the direct tax case law of the CJ 
hardly deals with implementation questions of those few directives that exist 
on direct taxes; instead, it concerns the question whether national tax provi-
sions comply with the prerogatives of the highly general Treaty freedoms. In 
the words of Wattel, the direct tax case law is much more ‘EU law’ than ‘tax 
law’. It is rather chaotic EU law, however, due to the difficulties inherent 
to the task of applying abstract principle-like norms, such as the freedoms, 
to detailed technical tax legislation in order to test the compatibility of the 
latter with the requirements of the internal market.946  

Positive integration based on harmonizing secondary legislation and nega-
tive integration based on the primary law provisions prohibiting restrictions 
on the fundamental freedoms, on the one hand, and State aid, on the other, 
serve the same ultimate purpose, that is, attaining an internal market where 
products, services, workers, companies, investors and capital move freely 
without regard to their origin or nationality and compete with one another 
under equal market conditions. 

That the fundamental freedoms and the State aid rules pursue the same fun-
damental objective, i.e. a level playing field for all products and producers 
in the form of an internal market, has been long settled case law. The Court 
spelled this out with regard to the free movement of goods:   

944. Terra and Wattel, supra note 942, p. 55. 
945. Ibid. pp. 36-37.
946. Ibid.
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 “[...] rules [on the free movement of goods] and the Treaty provisions relating 
to State aid have a common purpose, namely to ensure the free movement of 
goods between Member States under normal conditions of competition. [...]”947

The fact that the internal market is the ultimate purpose of the harmoniza-
tion of the tax legislation of the Member States is apparent from the legal 
basis provisions on which such harmonization is based. Article 113 TFEU 
permits the harmonization of indirect taxes to the extent that it is “necessary 
to ensure the establishment and the functioning of the internal market and 
to avoid distortion of competition”.948 The instruments of secondary legis-
lation adopted on the basis of this provision reaffirm that their underlying 
objective is the promotion of the internal market. For example, the Preamble 
to the VAT Directive states that:

“The attainment of the objective of establishing an internal market presupposes 
the application in Member States of legislation on turnover taxes that does not 
distort conditions of competition or hinder the free movement of goods and 
services. It is therefore necessary to achieve such  harmonisation of legislation 
on turnover taxes by means of a system of value added tax (VAT), such as will 
eliminate, as far as possible, factors which may distort conditions of competi-
tion, whether at national or Community level”949 

Similarly, the Horizontal Directive on excise duty states that it harmonizes 
the levying of excise duty within the Union in the interest of the internal 
market:

“Conditions for charging excise duty on the goods covered by Directive 92/12/
EEC, hereinafter ‘excise goods’, need to remain harmonised in order to ensure 
the proper functioning of the internal market”950 

Article 115 TFEU also refers to the fundamental objective of the internal 
market when it authorizes the “approximation of such laws, regulations and 
administrative provisions of the Member States as directly affect the esta-
blishment or functioning of the internal market”. The direct tax directives 

947. ECJ, 20 March 1990, Case C-21/88 Du Pont de Nemours Italiana SpA v Unità san-
itaria locale Nº 2 di Carrara, para. 20. See also ECJ, 7 May 1985, Case 18/84 Commission 
v France, para. 13; GC, 9 September 2010, Case T-359/04 British Aggregates Association 
and Others v Commission, para. 91.
948. The reference to the avoidance of distortion of competition was added by the 
Lisbon Treaty. As Terra points out, the relevance of this addition may not be too great 
given that the reference to the functioning of the internal market must have already implied 
that harmonization aimed at avoiding distortion of competition is within the scope of the 
provision, see B. Terra, Value Added Tax and State Aid Law in the EU, 40 INTERTAX 2 
(2012), pp. 101-111, at p. 101, FN 1.
949. Preamble to the VAT Directive, fourth recital. 
950. Preamble to the Horizontal Directive on excise duty, second recital. 
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enacted on the basis of Article 115 TFEU all explain the need for their 
adoption by reference to the internal market. According to the Preamble to 
the Parent – Subsidiary Directive:

“The grouping together of companies of different Member States may be ne-
cessary in order to create within the Union conditions analogous to those of 
an internal market and in order thus to ensure the effective functioning of such 
an internal market. Such operations should not to be hampered by restrictions, 
disadvantages or distortions arising in particular from the tax provisions of the 
Member States. It is therefore necessary, with respect to such grouping together 
of companies of different Member States, to provide for tax rules which are 
neutral from the point of view of competition in order to allow enterprises to 
adapt to the requirements of the internal market, to increase their productivity 
and to improve their competitive strength at the international level.”951

The Preamble to the Merger Directive uses very similar language to the 
above.952 

The Savings Directive refers to the existence of distortions in the capital 
movements between Member States which are incompatible with the inter-
nal market and which it aims to eliminate through the harmonized rules it 
provides for.953 The directives on administrative assistance also mention in 
their Preambles the functioning of the internal market which would be in 
jeopardy without the harmonization of the rules of the Member States on 
exchange of information and administrative assistance in the collection of 
taxes.954  

If all the means of tax integration discussed here serve the common purpose 
of promoting the internal market, the question arises how to delimit their 
respective functions and the scopes of the Union law norms on which they 
rely. We will discuss the scope of the fundamental freedoms and the State 
aid rules in Part III of this thesis. In the following Sections, we will only 
deal with the question of the scope of secondary law and the primary law 
provisions on free movement and, to a lesser extent, State aid in the context 
of taxation. As secondary law is the principal instrument on which positive 
integration relies whereas the fundamental freedoms and the State aid rules 
are the catalysts of negative integration, the issue of the scope of these 
different norms in relation to one another translates to the question of the 

951. Preamble to the Parent – Subsidiary Directive, fourth recital.
952. Preamble to the Merger Directive, second recital.
953. Preamble to the Savings Directive, sixth recital.
954. Preamble to Council Directive 2011/16/EU, first recital and Preamble to Council 
Directive 2010/24/EU, first recital.
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functions of positive and negative integration in the field of taxation. This is 
what we will examine in the first part of this Chapter. In the second part we 
will examine some concrete aspects of the relationships of primary law and 
secondary law in the field of taxation in a structure which is parallel with 
that of Chapter 7. We will apply the general lessons and principles that we 
identified in Chapter 7 to the field of taxation. 

8.2.  Interaction between positive integration and negative 
integration

8.2.1.  Recollections from non-tax fields

As we saw in the previous Chapter, the Court laid down early on in its 
general case law that in the absence of harmonization of legislation, the 
Member States are free to act in a certain policy field; their action, however, 
must remain within the limits set by the fundamental freedoms (see Section 
7.2.3).955 As regards direct taxation, the Court reminds us in almost every 
direct tax judgment that “whilst direct taxation falls within the competence 
of Member States, the latter must nevertheless exercise that competence in 
a manner consistent with Community law”956 where – due to the absence or 
negligible presence of harmonization – ‘Community law’ first and foremost 
refers to the Treaty freedoms. It has also been long-standing case law that 
the application of the freedoms cannot be made dependent on the existence 
of harmonization in a given field:

“[...] The fundamental principle of a unified market and its corollary, the free 
movement of goods, may not under any circumstances be made subject to the 
condition that there should first be an approximation of national laws for if 
that condition had to be fulfilled the principle would be reduced to a mere 
cipher. [...]

It follows that the fact that there are no common rules or harmonization di-
rectives on the production and marketing of specific goods is not sufficient to 
remove those goods from the scope of the prohibition enacted in Article 30 of 
the Treaty [now Article 34 TFEU]”957 

955. Case 120/78 Cassis de Dijon, para. 8; Case C-51/94 Commission v Germany, para. 
29; Case C-470/93 Mars GmbH, para. 12. This, evidently, does not apply to the areas 
which fall within the exclusive competence of the Union set out in Article 3 TFEU, see 
Terra and Wattel, supra note 942, pp. 9, 36.  
956. See e.g. ECJ, 18 July 2007, C-231/05 Oy AA, para. 18.
957. ECJ, 9 December 1981, Case 193/80 Commission v Italy, paras. 17-18.
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And in the context of the freedom of establishment:

 “[...] The right to form a company in accordance with the law of a Member 
State and to set up branches in other Member States is inherent in the exercise, 
in a single market, of the freedom of establishment guaranteed by the Treaty.

In this connection, the fact that company law is not completely harmonised in 
the Community is of little consequence. [...]”958 

Moreover, the absence of harmonization of direct taxes cannot serve as a 
justification ground for a restriction on the fundamental freedoms.959 

The existence of harmonization is not a precondition for the application 
of the primary law freedoms; quite to the contrary, the freedoms have the 
most important function in non-harmonized areas where they constitute 
the only EU law constraint on the actions of the Member States. In this 
regard, it is important to recall that in certain non-tax areas the fundamental 
freedoms have substituted for lacking harmonization (see Section 5.3.2.1.). 
By way of negative integration, the Court brought within the scope of the 
fundamental freedoms obstacles which were created by the cumulative ap-
plication of divergent product requirements (see Section 7.4.3.2.). Double 
regulatory burdens on imported goods were considered a restriction on the 
free movement of goods for which the Member State of importation was 
held liable leading to the obligation to recognize the product regulations of 
the Member State of origin.960 Thus, the primary law provisions on the free 

958. ECJ, 9 March 1999, Case C-212/97 Centros Ltd v Erhvervs- og Selskabsstyrelsen, 
paras. 27-28. The Court clarified as early as the beginning of the 1970’s that the failure of 
the Union institutions to adopt the directives that the Treaty provided for in the Chapter 
concerning the freedom of establishment could not deprive the freedom of its effect, see 
ECJ, 21 June 1974, Case 2/74 Jean Reyners v Belgian State. The same reasoning was 
applied with respect to the now repealed Article 293 of the EC Treaty which urged the 
Member States to conclude not only tax treaties with each other but also agreements on 
the mutual recognition of companies and their transfer of seat, see ECJ, 5 November 2002, 
Case C-208/00 Überseering BV v Nordic Construction Company Baumanagement GmbH 
(NCC), para. 55. See J. Snell, Non-discriminatory tax obstacles in Community law, 56 
International and Comparative Law Quarterly (ICLQ) 4 (2007), pp. 339-370, at p. 363. In 
the context of the free movement of workers, see ECJ, 28 January 1992, Case C-204/90 
Hans-Martin Bachmann v Belgium, para. 11 and in the context of the prohibition of 
discriminatory or protective internal taxation (Article 110 TFEU), see ECJ, 27 February 
1980, Case 171/78 Commission v Denmark, para. 20.
959. ECJ, 28 January 1986, Case 270/83 Commission v France (Avoir Fiscal), para. 14.
960. Besides product regulations, a sort of mutual recognition approach has been applied 
in the area of provision of services (e.g. Case 76/90 Säger; Case C-43/93 Vander Elst; 
Case C-222/95 Société civile immobilière Parodi), free movement of workers and freedom 
of establishment regarding recognition of professional qualifications (Case C-340/89 
Vlassopoulou; Case C-234/97 Fernández) and recognition of companies of other Member 
States (Case C-212/97 Centros; Case C-167/01 Inspire Art; Case C-208/00 Überseering). 
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movement of goods preclude the Member States from restricting the import 
of products from other Member States by requiring compliance with their 
own product rules where those products are lawfully produced and marketed 
in the Member State of origin unless such restriction is justified on public 
interest grounds:961       

“Obstacles to movement within the Community resulting from disparities be-
tween the national laws relating to the marketing of the products in question 
must be accepted in so far as those provisions may be recognized as being 
necessary in order to satisfy mandatory requirements [...]”962  (emphasis added) 

In the case of product regulations, the obstacle to the free flow of goods 
resulted from differences between the respective laws of the Member States. 
Such obstacle is a typical case for the application of Article 114 or Article 
115 TFEU which allow the adoption of Union acts for the approximation of 
the laws of the Member States which affect the functioning of the internal 
market, that is, harmonization. As harmonization was blocked at the time 
due to a political stalemate in the Union, the Court responded by expan-
ding the scope of the free movement of goods to the effect of including the 
disparities at issue in their scope. Academic commentators observed with 
regard to this trend that the scope of harmonization and that of the freedoms 
mutually influence each other963 without the two being mutually exclusive.964 
The latter means that although disparities do fall within the scope of the 
freedoms they can also be the subject of harmonization. Currall emphasised 
that the mutual recognition of product requirements and technical speci-
fications introduced by Cassis de Dijon neither precludes harmonization 
nor makes the latter superfluous. To the contrary, as the mutual recognition 
principle may involve great difficulties in its practical application, it actu-
ally articulates the need for the enactment of directives which bring about 
specific rules and thereby certainty.965 As he concludes, the simultaneous 
applicability of Articles 34-36 and Article 115 (or now Article 114) has 

See G. Kofler, Double Taxation and European Law: Analysis of the Jurisprudence, in: 
Double Taxation within the European Union (A. Rust ed., Kluwer 2011), pp. 97-136, at 
pp. 111-112; D. Weber, In search of a (new) equilibrium between tax sovereignty and the 
freedom of movement within the EC (Kluwer 2006), p. 13; Terra and Wattel, supra note 
942, p. 904.
961. Weber, supra note 960, p. 13.
962. Case 120/78 Cassis de Dijon, para. 8.
963. Slot, supra note 430, pp. 380-382; Kingreen, supra note 1, p. 521.
964. Currall criticized the Commission’s Communication on the consequences of the 
Cassis de Dijon judgment (OJ C256, 03.10.1980) insofar as the Communication expresses 
the view that the judgment enlarged the scope of Article 34 at the expense of Article 115, 
which suggests a mutually exclusive relationship between the two, see Currall, supra note 
513, p. 184. 
965. Ibid. p. 185.
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become an established principle in the aftermath of Cassis de Dijon. The 
principle of simultaneous application means not only that the applicability 
of the freedoms in a certain field does not exclude harmonization but vice 
versa – as we recall from the previous Chapter (see Section 7.2.6.) – the 
existence of harmonization measures in a certain area does not exclude the 
applicability of the freedoms unless the measure results in exhaustive har-
monization of that area and even in the latter case, the freedoms are super-
seded only in terms of the order of application by secondary law without 
their applicability being completely excluded.       

From the above we can conclude that, in general, there is a dynamic relati-
onship between positive and negative integration, as the ambit of negative 
integration is adjusted and aligned to that of positive integration in the sense 
that obstacles to the internal market which are not eliminated by harmoni-
zation measures are dealt with by the fundamental freedoms through the 
expansion of their scope to such obstacles. In other words, negative in-
tegration is complementary to positive integration. As regards the field of 
taxation and particularly, direct taxation, negative integration has substituted 
for a lack of comprehensive harmonization, at least, as far as the removal of 
discriminatory direct tax provisions from the Member States’ tax systems 
are concerned. However, the question is whether the complementary func-
tion of negative integration has also worked with respect to other direct tax 
obstacles to the internal market reproducing the phenomenon that occurred 
in non-tax fields, that is, the expansion of the scope of the fundamental 
freedoms to non-discriminatory obstacles. This leads us to the question of 
the scope of the fundamental freedoms in the field of taxation.  

8.2.2.  The scope of the fundamental freedoms in relation to 
tax measures

8.2.2.1.  Types of tax obstacles to free movement 

As we saw in the previous Chapter, hindrances to free movement in the 
internal market may result not only from measures which distinguish bet-
ween domestic and foreign operators or, generally, between domestic and 
cross-border situations, but also from indistinctly applicable measures 
which, nevertheless, hinder the exercise of the fundamental freedoms. In 
the field of taxation, the distinction between discriminatory and non-dis-
criminatory obstacles is of relevance mainly with regard to indirect taxes. 
This is because an indirect tax which, although indistinctly applicable, is 
so high that it makes the exercise of the free movement rights impossible 
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or excessively difficult may – at least, in theory – qualify as a prohibited 
restriction on the fundamental freedoms. Contrarily, a direct tax which does 
not discriminate between domestic and cross-border situations, even if it is 
overly high, is not likely to have the effect of making the exercise of free 
movement impossible or excessively difficult.966 In addition, in the direct tax 
field, the Court has expanded the concept of discrimination to such an extent 
that there is little scope left for non-discriminatory restrictions which would 
result from the tax laws of a single Member State.967 Accordingly, there 
are hardly any cases in the Court’s direct tax jurisprudence dealing with a 
genuine non-discriminatory measure.968  For these reasons, in this Section, 
we examine the question whether or not non-discriminatory tax obstacles 
deriving from the laws of one Member State fall within the scope of the 
fundamental freedoms only in the context of indirect taxes (see Section 
8.2.2.2.). 

A further distinction that is normally drawn between the various types of 
obstacles to free movement is that between (discriminatory or non-discri-
minatory) restrictions which result from the (tax) rules of a single juris- 
diction, i.e. one-country problems, and disparities which derive from the dif-
ferences between the legal (or tax) systems of two or more jurisdictions, i.e. 
two-country problems.969 As far as the field of direct taxation is concerned, 
the essential question as regards the scope of the fundamental freedoms is 
whether two-country problems fall within their scope. Within the category 
of two-country problems, a further distinction can be made. In particular, 
Wattel distinguishes disparities and dislocations. He defines the latter as 
“impediments to free movement [which] emanates from [the] splitting up 
of one tax base (the income) over two jurisdictions, leading to (literally) a 
double burden or to the separation of the positive part of the income from the 
negative part of the income (in the other jurisdiction), incapable of cancel-
ling each other out, as they would in a one-country situation.”970 Dislocations 
differ from disparities, as dislocations are two-country problems where both 
Member States apply the same system. The obstacle therefore does not arise 

966. Terra and Wattel, supra note 942, pp. 56, 90.
967. Ibid. pp. 54-55.
968. As possible examples of such measures, Douma mentions thin capitalization rules 
applying both to domestic and cross-border loans or change of control rules excluding 
loss-carry forward where the ownership of substantial shareholdings is changed in a com-
pany irrespective of the residence of the acquirer, see Douma, supra note 387, pp. 226-227.
969. Terra and Wattel, supra note 942, p. 93; Weber, supra note 960, p. 9. Advocate 
General Geelhoed called these two categories of obstacles ’true restrictions’ and ’qua-
si restrictions’, see Opinion of Advocate General Geelhoed, 23 February 2006, Case 
C-374/04 Test Claimants in Class IV of the ACT Group Litigation v Commissioners of 
Inland Revenue, paras. 36-40. 
970. Terra and Wattel, supra note 942, p. 95.
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from the differences between the national tax systems. Wattel explains that 
dislocations, as a type of obstacle to free movement, are specific to the 
field of direct taxation and they result from the Court’s acceptance that 
residents and non-residents are taxed differently, i.e. the former on world-
wide income and the latter only on income sourced in the State concerned.971 
Advocate General Geelhoed also distinguished disparities and dislocations 
but he identified a third category of obstacles “resulting inevitably from 
the co-existence of national tax systems”; namely, cumulative administra-
tive compliance burdens on companies operating cross-border.972 Similarly, 
Weber mentions double formalities, double taxation and non-utilization of 
losses as the disadvantages which may follow from disparities. In his view, 
the notion of disparities does not presuppose differences between the tax 
systems of the Member States. He uses the term ‘disparities’ also for the 
situation when two identical tax systems are applied alongside each other 
and this causes disadvantages for cross-border economic activities.973         

Cordewener differentiates between situations where the mere coexistence 
of different tax systems causes a disadvantage as a consequence of intra-
Union movement and those where the disadvantage is caused by the coac-
tions of tax systems.974 The first of these categories appears to correspond 
to disparities in the narrow sense while the second to the exercise of tax 
jurisdiction by two Member States causing international double taxation. 
Englisch makes a distinction between disparities which may lead to in-
creased compliance and administrative costs and distortions of competition, 
on the one hand, and competing tax claims of the Member States which 
lead to double burdens, on the other.975 The term ‘double burden’ is used to 
describe a situation where the disadvantage is created by the uncoordina-
ted application of two or more national legal (tax) systems.976 Kofler goes 
further and distinguishes between double burdens in the direct tax field and 
outside such field. He suggests that ‘double burdens’ in the direct tax area 

971. Although, as Wattel points out, obstacles would persist even if these two categories 
of taxpayers were taxed in the same way. In particular, double taxation would occur even 
if both residents and non-residents were taxed on worldwide income and loss relief for 
foreign losses would be unavailable even if both residents and non-residents were taxed 
only on source-basis, see Terra and Wattel, supra note 942, p. 95. 
972. Opinion of Advocate General Geelhoed, Case C-374/04 Test Claimants in Class 
IV of the ACT Group Litigation, para. 37. 
973. Weber, supra note 960, p. 12.
974. Cordewener, supra note 783, p. 38.
975. J. Englisch, Tax Coordination between Member States in the EU – Role of the 
ECJ, in: Horizontal Tax Coordination (M. Lang et al. eds., IBFD 2012), Online Books 
IBFD, Ch.1.1.
976. Kofler, supra note 960, p. 110.
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create restrictions which cannot be reduced to mere ‘disparities’,977 which 
implies that double burdens in other policy areas may, in fact, correspond 
to disparities.

In the forthcoming parts of this Section we will focus on obstacles stem-
ming from differences between the tax systems of the Member States and 
double burdens, most importantly, those resulting from the simultaneous 
exercise of tax jurisdiction, that is, international juridical double taxation 
(see Section 8.2.2.3.). We will use the term ‘disparity’ for the former cate-
gory and ‘double burden’ for the latter which, besides double taxation, 
encompasses regulatory double burdens, including those specific to the 
field of taxation, i.e. double administrative and compliance requirements. 
Consequently, a segment of what Wattel calls dislocation will not be dis-
cussed further. These are the obstacles to cross-border economic activity in 
the internal market which originate in the compartmentalization of the tax 
base, i.e. division of the tax base between two jurisdictions and which are 
specifically the consequence of the fact that Member States may choose 
differing connecting factors to define their tax jurisdiction over residents 
and non-residents.978 Weber describes them as disadvantages which flow 
from the sovereignty of the Member States to limit their tax jurisdiction979 
and he considers that they also arise from disparities.980 In his view, the 
Member States’ sovereignty in direct tax matters means that they are free to 
decide upon the connecting factor which brings taxpayers and their income 
within their tax jurisdiction. If the choice of connecting factor is up to the 
MS, it is implied in their freedom that certain taxpayers and income will fall 
outside their taxing jurisdiction. Thus, the Member States cannot be obliged 
to bring certain (non-resident) taxpayers or (negative) income within their 
taxing jurisdiction. Most, but not all, of these obstacles described by Weber 
and Wattel are related to the inability to use foreign losses against domestic 
profits. In any event, we will not analyse the question whether or not these 
types of barriers to free movement fall within the scope of the fundamental 
freedoms.  

8.2.2.2.  Non-discriminatory indirect taxes as potential obstacles 

In the previous Chapter, we described the Court’s non-tax case law 
under which most of the freedoms are interpreted as prohibiting not only 

977. Ibid. p. 103.
978. Terra and Wattel, supra note 942, pp. 96-99.
979. Weber, supra note 960, p. 24-33.
980. Ibid. p. 63.
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discriminatory but also indistinctly applicable measures. We pointed out 
that the free movement of goods is an exception in this sense, as most of 
the provisions included in the Title of the TFEU relating to this freedom 
capture only discriminatory measures. This is the case with the prohibition 
of customs duties and charges having equivalent effect (Article 30) and 
the prohibition of quantitative restrictions and measures having equivalent 
effects on exports (Article 35). The corresponding prohibition on imports 
(Article 34) is broader in scope, as it does cover some non-discriminatory 
obstacles; however, a significant group of the latter – indistinctly applica-
ble selling arrangements – are excluded from its scope. The scope of the 
other freedoms, on the other hand, extends not only to measures which 
discriminate either in law or in fact but also to equally applicable measures 
which nevertheless hinder market access. The question is whether the scope 
of the freedoms can be circumscribed in the same manner with regard to 
fiscal measures. As the TFEU contains some specific provisions on such 
measures, i.e. Articles 30 and 110, it is logical to look at the scope of these 
provisions first. Both of these provisions cover only distinctly applicable 
measures. Customs duties and charges of equivalent effect which are levied 
by reason of the fact that goods are crossing the border are inherently dis-
criminatory, as by definition, they can only burden imported and exported 
goods. Article 110 TFEU prohibiting internal taxation which discriminates 
against foreign products as compared to domestic ones or otherwise has a 
protectionist effect towards the latter is expressly formulated in discrimi-
nation terms. These provisions are related to the free movement goods. In 
the context of this freedom, regulatory obstacles are dealt with in separate 
provisions, i.e. Articles 34 and 35, the former covering also certain types of 
non-discriminatory obstacles. Under the other three freedoms, we cannot 
find separate provisions on fiscal obstacles, on the one hand, and regulatory 
barriers, on the other. Therefore, the question is whether these freedoms 
follow the model of Articles 30 and 110 and thus encompass only discrimi-
natory fiscal barriers or, alternatively, they cover all restrictive tax measures 
irrespective of their discriminatory character just as they do in the case of 
general (non-tax) measures.981

Furthermore, even with regard to the free movement of goods the question 
can be asked whether indistinctly applicable taxes on certain products or 
transactions could qualify as measures having equivalent effect to quantita-
tive restriction under Article 34 in spite of the fact that Articles 30 and 110 
specifically deal with fiscal obstacles in this domain. 

981. Snell, supra note 958, p. 345.



339

Interaction between positive integration and negative integration

It appears to be a reasonable proposition that tax measures should consti-
tute an infringement on the freedoms only when they discriminate against 
foreign products, producers, service providers, economic operators or inves-
tors as compared to their domestic counterparts. Otherwise, if indistinctly 
applicable tax measures hindering the exercise of free movement rights fell 
within the scope of the freedoms, the tax itself could become a prohibited 
restriction given that all forms of taxation hinder economic activity or, at 
least, render it less attractive. Wattel observes that the Treaty drafters could 
not have meant to assign such unreasonably broad scope to the freedoms 
with the result that all national taxes could be scrutinized by the Court 
and monitored for their justifiability.982 Nevertheless, the case law does 
not exclude unequivocally that, under certain circumstances, an even-han-
ded tax may constitute a restriction on the freedoms. Specifically, Viacom 
Outdoor983 and Sea Land Service,984 indicate that the Court may be willing 
to include indistinctly levied indirect taxes985 and levies within the scope of 
the fundamental freedoms.986 In Viacom Outdoor, the Court decided that an 
Italian municipal advertising tax, which applied equally whether the adver-
tising service was provided to domestic or foreign recipients, did not restrict 

982. Terra and Wattel, supra note 942, pp. 56, 84. See also Opinion of Advocate General 
Mischo, 7 July 1998, Case C-255/97 Pfeiffer Großhandel GmbH v Löwa Warenhandel 
GmbH, para. 58.
983. ECJ, 17 February 2005, Case C-134/03 Viacom Outdoor Srl v Giotto Immobilier 
SARL.
984. ECJ, 13 June 2002, Joined Cases C-430/99 and C-431/99 Inspecteur van de 
Belastingdienst Douane, Rotterdam district Sea-Land Service Inc. and Nedlloyd Lijnen BV.
985. Although in some of the cases analysed in this Section the Court repeated the 
customary sentence that “although, as Community law stands at present, direct taxation 
does not as such fall within the purview of the Community, the powers retained by the 
Member States must nevertheless be exercised consistently with Community law” (see 
De Coster, para. 25; Mobistar para. 27), we do not consider this indicative of the nature 
of the taxes examined in these cases. We are of the view that they were all indirect taxes, 
as they were taxing transactions (in goods or in services) rather than persons and their 
income.
986. In an earlier case, De Coster, the Court had already had an opportunity to consider 
an indistinctly levied indirect tax under the freedom of services. However, the analysis 
that the Court applied in this case is not conclusive on the question whether a truly ori-
gin-neutral tax can become a prohibited restriction on the freedom. The case concerned a 
Belgian municipal tax on satellite dishes. Whilst the reception of programmes transmitted 
by satellite was burdened by the tax, the reception of programmes transmitted by cable 
was not taxed. Belgian broadcasters had access to cable distribution whereas most foreign 
operators could only make use of transmission by satellite. Therefore, the Court concluded 
that the tax was “liable to impede more the activities” of broadcasters established in other 
Member States while “giving an advantage to the internal Belgian market”. Essentially, 
the Court found that the tax was de facto discriminatory, which leaves open the question 
of whether or not taxes which are genuinely neutral can restrict free movement. See 
ECJ, 29 November 2001, Case C-17/00 François De Coster v Collège des bourgmestre 
et échevins de Watermael-Boitsfort.
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the freedom to provide services. Despite this outcome, the reasoning of the 
Court suggests that even-handed indirect tax measures may come within the 
scope of Article 56 TFEU. The Court used the terminology characteristic 
to the restriction approach (“liable to prohibit, impede or otherwise make 
less attractive”) and specifically referred to the “modest” level of the tax 
when finding no infringement of the freedom. Consequently, an indistinctly 
applicable tax of a substantial amount may be capable of infringing Article 
56. In the earlier case of Sea Land Services, a Dutch tariff for State-provided 
vessel traffic services imposed only on seagoing vessels longer than 41 
metres was considered to restrict the freedom to provide services despite 
the fact that it was an even-handedly applied charge. The Court’s simple 
statement that the payment of the tariff “is liable to impede or render less 
attractive”987 the provision of services is not far from saying that any tax or 
tariff is a restriction on the cross-border exercise of economic activities.988 
Before drawing such far-reaching conclusion, it has to be pointed out that 
the decision may have been influenced by the fact that the seagoing vessels 
subject to the tariff were exclusively providing cross-border services989 but 
the conditions for finding de facto discrimination were not present in the 
case.990 

In the context of the free movement of capital, we also find a case in which 
the Court held an indistinctly applicable indirect tax to be, at least prima 
facie, restrictive. In Sandoz the Court scrutinized an Austrian stamp duty 
on loans taken out by resident individuals or legal persons which was appli-
cable irrespective whether the loan was contracted in Austria or in another 
Member State.991 According to the Court, such legislation:

“[...] deprives residents of a Member State of the possibility of benefiting from 
the absence of taxation which may be associated with loans obtained outside 
the national territory. Accordingly, such a measure is likely to deter such resi-
dents from obtaining loans from persons established in other Member States 
[...]

It follows that such legislation constitutes an obstacle to the movement of cap-
ital [...]”992 

987. Joined Cases C-430/99 and C-431/99 Sea Land Service, para. 38.
988. As seagoing vessels were not comparable and not in competition with vessels used 
on inland waterways due to the different traffic services they required and the different 
markets they served, see Terra and Wattel, supra note 942, p. 88.
989. Snell, supra note 958, p. 346 FN 38. 
990. Terra and Wattel, supra note 942, p. 88.
991. ECJ, 14 October 1999, Case C-439/97 Sandoz GmbH v Finanzlandesdirektion für 
Wien, Niederösterreich und Burgenland.
992. Ibid. paras. 19-20.
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However, the obstacle was found to be justified on the ground that it pre-
vents taxable persons from evading the requirements of domestic tax legis-
lation through the exercise of the freedom of movement of capital. If this 
justification were meant to be that of prevention of tax avoidance, it is an 
extremely lax form of the latter, as it finds a restrictive measure which is 
based on the assumption that everybody who takes out a loan abroad does it 
for tax evasion purposes justified. If it is so easy to justify an obstacle to the 
free movement of capital, one may suspect that it is not a real obstacle from 
the outset. Therefore, the Court’s qualification of the indistinctly applicable 
stamp duty as a restriction on the freedom has to be viewed in the light of 
the extremely eased treatment of justification.993 

Contrary to the above, in Mobistar,,994 the latest case in the series, the Court 
resorted to a clear discrimination analysis when examining a Belgian com-
munal tax on communication infrastructure in the light of the freedom to 
provide services. Most indicatively, the Court stated that “measures, the 
only effect of which is to create additional costs in respect of the service in 
question and which affect in the same way the provision of services between 
Member States and that within one Member State, do not fall within the 
scope of [Article 56 TFEU]”.995

As regards the second question above, i.e. whether indistinctly levied in-
direct taxes may fall under the prohibition set out in Article 34, the Court’s 
statements are as open-ended as those in Sea Land Service and Viacom 
Outdoor with regard to the scope of the freedom to provide services. In 
this regard, Snell refers to two cases concerning the Danish car registra-
tion tax which was so high that it could triple the price of a new car.996 The 
Commission started an infringement procedure against Denmark because 
of the tax on the basis of Article 110, which was dismissed by the Court 
on the ground that Article 110 cannot be used for “censuring the excessi-
veness of the level of taxation [...] in the absence of any discriminatory or 
protective effect”,997 the latter obviously lacking in the case at issue in the 
absence of any domestic car production in Denmark. However, the Court 
left the possibility open for a tax to fall under the prohibition laid down in 
Article 34 if the amount of the tax were to impede the free movement of 

993. Snell, supra note 958, p. 346.
994. ECJ, 8 September 2005, Joined Cases C-544/03 and C-545/03 Mobistar SA and 
Belgacom Mobile SA v Commune de Fléron and Commune de Schaerbeek.
995. Ibid. para. 31.
996. Snell, supra note 958, pp. 342-344. 
997. ECJ, 11 December 1990, Case C-47/88 Commission v Denmark, para. 10.
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goods.998 The infringement of Article 34 was not, however, claimed by the 
Commission in the proceedings at issue. In the subsequent case, De Danske 
Bilimportører,999 the challenge brought against the car registration tax by 
the Danish association of car importers was based precisely on Article 34. 
It was argued that the excessive level of the tax hindered the importation of 
new cars to Denmark contrary to Article 34. The Court held that:

“The scope of Article 28 EC [now Article 34 TFEU] does not extend to the 
obstacles to trade covered by other specific provisions of the Treaty and obsta-
cles of a fiscal nature or having an effect equivalent to customs duties, which 
are covered by Articles 23 EC, 25 EC and 90 EC [now Articles 28, 30 and 110 
TFEU], do not fall within the prohibition laid down in Article 28 EC [now 
Article 34 TFEU] [...]”1000

The Court again acknowledged that, in accordance with its earlier case law, 
charges of such an amount which impede the free movement of goods in 
the internal market would be prohibited by Article 34; however, it held that 
it was not the case at hand, as proved by the number of new cars registered 
annually in Denmark which, in the absence of domestic car production, 
equalled the number of imported cars.1001 As a result, the Danish car regis-
tration tax did not cease to be internal taxation within the meaning of Article 
110 and thus, could not be qualified as a measure having equivalent effect to 
a quantitative restriction for the purposes of Article 34. Although the Court 
has seemingly maintained the possibility for an indistinctly applicable tax 
or duty which is so excessive that it practically excludes importation of 
certain goods to come within the scope of Article 34, Snell points out that 
if the Danish car registration tax, which could reach up to nearly 200% of 
the value of the imported car, had not been considered as such it is quite 
unlikely that any tax or duty ever would be.1002  

Snell infers from the case law above that in the context of the two freedoms 
which are relevant for indirect taxes, i.e. the free movement of goods and 
services, the Court seems to follow a uniform ‘disparate impact’ approach 
towards indirect taxes and is not seeking to strike down measures without 
distinction. He adds that despite some indications in the jurisprudence that 

indistinctly applicable indirect taxes could come under scrutiny if they 

998. Ibid. paras. 12. 
999. ECJ, 17 June 2003, Case C-383/01 De Danske Bilimportører v Skatteministeriet, 
Told- og Skattestyrelsen.
1000. Ibid. para. 32.
1001. Ibid. paras. 40-41.
1002. Snell, supra note 958, p. 344.
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are excessive, the Court does not seem to go down this road in practice.1003 
Wattel also concludes that the Court appears to follow a discrimination 
analysis under the Treaty freedoms with regard to (indirect) tax measures. 
However, he observes that an obstacle-based approach may not be comple-
tely excluded specifically when the situation is similar to that of the non-tax 
cases of Bosman and Caixa Bank, that is, when the obstacle which equally 
affects cross-border and domestic situations is such as to render the exer-
cise of the Treaty freedoms virtually impossible or excessively difficult.1004 
Indeed, the Court reservations in De Danske Bilimportører regarding taxes 
of such level which impede free movement and in Viacom Outdoor regar-
ding taxes which are not “modest” in nature indicate that the Court might 
be willing to declare prohibitively high origin-neutral taxes to infringe the 
fundamental freedoms. In the two other cases in which an indistinctly appli-
cable indirect tax or charge was held to be a (prima facie) restriction on 
the applicable freedom, i.e. Sea Land Service and Sandoz, the peculiarities 
of the case or the Court’s non-standard reasoning as regards justifications 
explain such holding. 

In conclusion, indistinctly applicable indirect taxes are not, as a rule, consi-
dered to fall within the scope of the prohibitions set out in the fundamental 
freedoms. This suggests that the Court, different from non-tax measures, 
takes a discrimination-based approach to tax measures. It remains to be seen 
whether this conclusion stands with regard to direct tax measures as well.    

8.2.2.3.  Two-country problems in the field of taxation

(i) Disparities 

In the context of direct taxation the most acute question is not whether 
non-discriminatory restrictions which originate in the direct tax laws of 
one Member State fall within the scope of the freedoms but rather whether 
two-country problems do so. 

The two-country problems that we are focusing on are disparities and 
double burdens. As we have explained above, we consider that disparities 
are impediments to free movement that arise from the differences between 
the tax systems of the Member States. It has been suggested that to verify 

1003. Ibid. p. 348.
1004. Terra and Wattel, supra note 942, p. 90 referring to ECJ, 15 December 1995, Case 
C-415/93 Union royale belge des sociétés de football association ASBL and Others v Jean-
Marc Bosman and ECJ, 5 October 2004, Case C-442/02 CaixaBank France v Ministère 
de l’Économie, des Finances and de l’Industrie. 
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the existence of a disparity one should assume that both States involved 
were to have exactly the same tax rules; if under such condition the disad-
vantage disappears it is, indeed, a consequence of a disparity. If the disad-
vantage does not disappear, it is a discrimination or restriction stemming 
from the unilateral rules of a single Member State or a dislocation caused 
by the division of the tax base between the two States.1005 The classic case 
of disparity in the direct tax field is Schempp.1006 In this case, Mr Schempp, 
a German resident, could not deduct from his income the alimony he paid to 
his ex-wife who had, in the meantime, moved to Austria whereas he could 
have deducted such payments if his ex-wife had been resident in Germany. 
The German rules provided that the alimony payments are deductible for the 
payer if they are taxed in the hands of the recipient. As Schempp’s ex-wife 
was not taxed on the alimony in Austria, he was not allowed to deduct the 
payments in Germany. The German and Austrian tax laws were different 
insofar as the former laid down the rule of ‘deduction-taxation’ for alimony 
payments whilst the latter that of ‘no deduction-no taxation’. As regards the 
claim that the German rules were in breach of the prohibition of discrimi-
nation based on nationality, the Court pointed out that:

“[...] it is apparent that the unfavourable treatment of which Mr Schempp com-
plains in fact derives from the circumstance that the tax system applicable to 
maintenance payments in his former spouse’s Member State of residence differs 
from that applied in his own Member State of residence.”1007

and:

“[...] Article 12 EC [now Article 18 TFEU] is not concerned with any dispari-
ties in treatment, for persons and undertakings subject to the jurisdiction of the 
Community, which may result from divergences existing between the various 
Member States, so long as they affect all persons subject to them in accordance 
with objective criteria and without regard to their nationality [...]”1008

The Court also dismissed the argument that the German legislation restric-
ted the exercise of the free movement and residence rights of Union citizens 
set out Article 21(1) TFEU. It held that:  

 “[...] it is true that the transfer of his former spouse’s residence to Austria 
entailed unfavourable tax consequences for Mr Schempp in his Member State 
of residence.  

1005. Terra and Wattel, supra note 942, p. 94; Kofler, supra note 960, p. 99. 
1006. ECJ, 12 July 2005, Case C-403/03 Egon Schempp v Finanzamt München V.
1007. Ibid. para. 32.
1008. Ibid. para. 34.
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However [...] the Treaty offers no guarantee to a citizen of the Union that 
transferring his activities to a Member State other than that in which he pre-
viously resided will be neutral as regards taxation. Given the disparities in the 
tax legislation of the Member States, such a transfer may be to the citizen’s 
advantage in terms of indirect taxation or not, according to circumstances”1009

Both of the statements of the Court cited above had precursors in the case 
law. The Court had already given an indication in Peralta1010 that difficulties 
which Union undertakings face due to disparities between national laws 
governing the tax system are outside the scope of the fundamental free-
doms.1011 The Court had also held, in Wiegel, in the context of indirect taxa-
tion that the transfer of activities from one Member State to another can 
have adverse consequence in terms of taxation which cannot be tackled by 
the fundamental freedoms.1012   

In the context of direct taxation, the Court had also relied on the concept of 
disparity well before Schempp. Specifically, in Gilly, it held that the disad-
vantage which results from the limitation of a tax credit granted by the State 
of residence to an amount which corresponds to its own tax on the foreign 
income (i.e. ordinary tax credit) where the income at issue is subject to a 
higher rate in the source State than in the residence State cannot be consi-
dered a restriction on the free movement of workers.1013 Rather, such disad-
vantage is a result of differences between the tax rates of the Member States 
involved. According to our definition, this is, indeed, a disparity which is 
confirmed by the test mentioned above. If both Member States involved had 
exactly the same tax rate, no disadvantage would have arisen from the fact 
that Mrs Gilly worked across the border.1014 

1009. Ibid. para. 44-45.
1010. ECJ, 14 July 1994, Case C-379/92 Criminal proceedings against Matteo Peralta, 
para. 34.
1011. Weber, supra note 960, p. 15. Terra and Wattel, supra note 942, p. 94.
1012. ECJ, 29 April 2004, Case C-387/01 Harald Weigel and Ingrid Weigel v 
Finanzlandesdirektion für Vorarlberg, para. 55. 
1013. ECJ, 12 May 1998, Case C-336/96 Mr and Mrs Robert Gilly v Directeur des 
Services Fiscaux du Bas-Rhin, para. 49.
1014. In later case law the Court specifically distinguished Gilly from a case where the 
method of application of exemption for relieving double taxation resulted in partial loss of 
personal and family allowances in the State of residence of the taxpayer which the Court 
considered to be caused solely by the laws of the State of residence and not by differences 
between the tax rates of different Member States, i.e. disparities, see ECJ, 12 December 
2002, Case C-385/00 F.W.L. de Groot v Staatssecretaris van Financiën, para. 85-86.
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Despite the fact that they both involved disparities, there is a difference 
between Gilly, on the one hand, and Schempp (or Wiegel), on the other, as 
pointed out by Cordewener and Weber. Namely, in Gilly the disparate tax 
systems interacted to the effect of creating a disadvantage for the taxpayer, 
that is, tax jurisdiction was cumulatively exercised by two Member States 
whilst in Schempp (and Wiegel), the mere existence of disparate systems 
resulted in a disadvantage for the taxpayer who moved from one Member 
State to another.1015 It is rather obvious that the mere existence of different 
tax systems with different taxes, differing tax rates and different tax advan-
tages etc. cannot be considered a prohibited restriction on the movement 
of the taxpayer when he or she moves from a more advantageous to a less 
advantageous system. Similarly, a Schempp-like situation cannot either be 
brought within the scope of the freedoms.1016 Gilly shows that not even 
disadvantages which result from the interaction of different tax systems 
belong to the realm of the fundamental freedoms. This could be taken as 
an indication of what was settled only much later in the case law, that is, 
that double taxation falls outside the scope of the fundamental freedoms. 
In this regard, it has to be noted that although Gilly concerned a situation 
of double taxation, the double taxation had been relieved and it was preci-
sely the mechanism of double taxation relief which was challenged in the 
case. Therefore, Gilly is not conclusive on the question of whether when 
the interaction of tax systems results in full unrelieved double taxation the 
resulting obstacle to free movement qualifies as a prohibited restriction on 
the free movement provisions or rather stays outside the ambit of the latter. 

(ii) Double burdens

Before turning to the issue of double taxation, we need to address another 
type of double burden on the exercise of free movement rights; particularly, 
double administrative burdens. The Futura case, which is frequently menti-
oned as one of the very few cases where a non-discriminatory tax measure 
was found to be a restriction on the fundamental freedoms, concerned such a 
double burden.1017 The case concerned a Luxembourg provision which made 
the carry-forward of losses by permanent establishments of non-resident 
enterprises subject to the condition that in the year in which the losses were 
made, separate accounts must have been kept in the State of the permanent 

1015. Cordewener, supra note 783, p. 38; Weber, supra note 960, p. 17.  
1016. Weber observes that in Schempp, there was more connection between the tax 
systems concerned than e.g. in Wiegel, as  the German treatment  of the alimony payments 
was linked to the treatment of the income in the other Member State, see Weber, supra 
note 960, p. 17.
1017. ECJ, 15 May 1997, Case C-250/95 Futura Participations SA and Singer v 
Administration des contributions. 
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establishment in accordance with the tax accounting rules of that State. 
The obligation for a non-resident company to keep separate accounts in the 
Member State of the permanent establishment in addition to the accounts 
kept in the Member State where its seat is located according to the accoun-
ting rules of that State created a double burden. The Court qualified such 
double burden a restriction on the freedom of establishment. The case is ex-
ceptional as, on the one hand, a neutral tax measure which applied without 
distinction to resident companies and (permanent establishments of) non-re-
sident companies was held to infringe the freedom of establishment while 
in the overwhelming majority of the cases only discriminatory tax measures 
are condemned by the Court. On the other hand, the Court’s approach in 
Futura is the opposite to its approach which it took later in the other type 
of double burden cases, i.e. cases relating to double taxation. Commentators 
have attempted to explain Futura in various ways. One of the explanations 
intends to reconcile Futura with the Court’s perceived discrimination-based 
approach to tax measures suggesting that Futura represents the application 
of the discrimination concept as well, just the second leg thereof according 
to which discrimination may arise also through the “application of the same 
rule to different situations”.1018 As a permanent establishment of a non-re-
sident company is not in the same situation as a resident company, given 
that the former has already had to comply with the tax accounting rules 
of its home State, the application of the same accounting requirements to 
both results in discrimination.1019 Another line of commentary endeavoured 
to answer the question whether the mutual recognition approach taken in 
Futura whereby the Court required the permanent establishment State to 
acknowledge the tax accounting rules of the head office State would be 
transposed to double taxation. In this regard, Weber emphasized that Futura 
concerned procedural rules therefore, in his view, it was doubtful whether 
its solution would be extended to substantive rules.1020 Indeed, the fact that 
Futura concerned double administrative requirements brings it closer to 
non-tax cases involving double regulatory burdens than to double taxation 
cases. In a similar vein, Wattel observes with reference to Futura that the 
only area of taxation where mutual recognition may work is procedural ru-
les, specifically, tax accounting rules.1021 Zalasiński argues that Futura can-
not be understood as the application of the mutual recognition principle in 

1018. ECJ, 14 February 1995, Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker, 
para. 30.
1019. Discussion with Professor Michael Lang at the Vienna Institute for Austrian and 
International Tax Law in April 2010 during a research period spent in the Institute.  
1020. Weber, supra note 960, p. 
1021. Terra and Wattel, supra note 942, p. 904. As regards double administrative com-
pliance burdens, Advocate General Geelhoed proposed that those should be qualified 
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the case of a direct tax measure, as Futura is different from Cassis de Dijon 
in the sense that there was no cross-border movement in the case, the losses 
were Luxembourg losses and they stayed in Luxembourg, contrary to the 
liquors in Cassis de Dijon which were imported from France to Germany.1022 

Double burdens stemming from the cumulative exercise of tax jurisdiction 
by two or more Member States are different from regulatory double burdens 
or the type of administrative double burden which was at issue in Futura. 
In particular, a regulatory double burden conceptually is no different from 
a disparity. The restriction inherently derives from the differences of two 
regulatory regimes and from the fact that imported goods (or migrating 
companies or persons with professional qualification) would have to comply 
with the requirements of both regimes. If the two regimes were identical, 
the restriction would disappear. That is not the case with double taxation. 
Even if the tax systems of two Member States were the same, applying the 
same but inconsistent rules to residents and non-residents, double taxation 
would persist. For this reason, most academics do not call double taxation a 
‘disparity’ but rather label it ‘dislocation’ or another term. Double taxation 
is thus not a disparity which – according to the case law discussed above – 
falls outside the scope of the fundamental freedoms in the field of taxation 
but nor is it a prohibited discrimination, as it is caused by the interaction of 
the tax jurisdiction of two Member States neither of which treats cross-bor-
der situations less favourably than domestic ones. As Kofler describes, “[d]
ouble taxation would occur even if all the Member States concerned had 
tax systems that were completely discrimination-free, and double taxation 
would still prevail even if all Member States (hypothetically) had the same 
tax system, as source and residence based taxation would still remain in 
place in both jurisdictions and would continue to overlap.”1023 Besides this 
conceptual ambiguity, double taxation is also a highly sensitive political 
problem in European tax integration. While, on the one hand, Member 
States fiercely guard their sovereignty in the field of direct taxation and the-
refore, hardly tolerate any interference from ‘Europe’ in how they allocate 
taxing powers between themselves, on the other hand, unrelieved double 
taxation “is the most serious obstacle there can be to people and their capital 

as ’quasi restrictions’ and as such should remain outside the scope of the freedoms, see 
Opinion of Advocate General Geelhoed, Case C-374/04 Test Claimants in Class IV of 
the ACT Group Litigation, para. 42.
1022. A. Zalasiński, The Limits of the EC Concept of ‘Direct Tax Restriction on Free 
Movement Rights’, the Principles of Equality and Ability to Pay, and the Interstate Fiscal 
Equity, 37 INTERTAX 5 (2009), pp. 282-297, at p. 286.
1023. Kofler, supra note 960, p. 106.
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crossing internal borders”.1024 Having regard to these opposing interests, it 
is no surprise that the status of juridical double taxation under the funda-
mental freedoms has remained unsettled for a long time even after the Court 
intensified its negative integration efforts in the area of direct taxation.1025 It 
was only in 2006, in the judgment in Kerckhaert-Morres, followed by Block 
and Damseaux, that the Court finally clarified that juridical double taxation 
is not a prohibited restriction on the exercise of the fundamental freedoms.1026 

For the sake of completeness, it has to be recalled that the status of economic 
double taxation under the Treaty freedoms had been settled much earlier. 
The Court held in a series of cases that it is a restriction on the freedom of 
establishment or the free movement of capital if a Member State grants eco-
nomic double taxation relief for domestic distributions of dividends while 
it denies such relief for cross-border dividends.1027 Vanistendael explains 
that the reason for the opposing treatment by the Court of economic double 
taxation, on the one hand, and juridical double taxation, on the other, is 
that the Court applies a discrimination-based analysis for testing national 
direct tax measures in the light of the fundamental freedoms.1028 When there 
is an internal mechanism under the laws of a Member State aimed at eli-
minating or mitigating double taxation and that mechanism is not applied 
in cross-border situations there is clearly a discrimination in place. This is 
normally the case with mechanisms of economic double taxation relief. 
Juridical double taxation relief mechanisms confined to one jurisdiction 
(e.g. crediting withholding tax on domestic-source investment income 
against the final income tax liability) are very rare, as juridical double taxa-
tion itself is very rare in a purely domestic scenario. Therefore, juridical 
double taxation is a problem which is specific to two-country situations. 
When international juridical double taxation is left unrelieved there is no 
discernible discrimination at stake by either of the Member States involved 
which could be tackled by the fundamental freedoms. There is undoubtedly 
an obstacle to free movement which is, however, considered by the Court to 

1024. Opinion of Advocate General Colomer, 26 October 2004, Case C-376/03 D v 
Inspecteur van de Belastingdienst/Particulieren/Ondernemingen buitenland te Heerlen, 
para. 85.
1025. Kofler, supra note 960, p. 107.
1026. ECJ, 14 November 2006, Case C-513/04 Mark Kerckhaert and Bernadette Morres 
v Belgian State; ECJ, 12 February 2009, Case C-67/08 Margarete Block v Finanzamt 
Kaufbeuren; ECJ, 16 July 2009, Case C-128/08 Jacques Damseaux v État belge.
1027. ECJ, 6 June 2000, Case C-35/98 Staatssecretaris van Financiën v B.G.M. Verkooijen; 
Case C-315/02 Lenz; Case C-319/02 Manninen.
1028. F. Vanistendael, The Internal Market and Double Taxation of Cross-Border Dividends, 
in: Taxation of Intercompany Dividends under Tax Treaties and EU Law (G. Maisto ed., 
IBFD 2012), Online Books IBFD, Ch. 4, at Ch. 4.4.1.
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fall outside the scope of the fundamental freedoms. This was the essence of 
the Court’s ruling in Kerckhaert-Morres where it had to decide whether or 
not Belgium, as the residence State of the shareholder, restricts the exercise 
of the fundamental freedoms when it applies a uniform 25% flat rate tax 
to both domestic and inbound dividends without granting a credit for the 
withholding tax which has been levied in the source State on the inbound 
dividends. After pointing out that the legislation at issue did not make a 
distinction between domestic and inbound dividends, the Court examined 
whether the application of the uniform 25 % rate to these two streams of 
dividends could be regarded as treating different situations in the same way 
and thus constituting discrimination. It rejected the argument on the ground 
that the position of a shareholder receiving dividends is not necessarily 
altered by the fact that he receives such dividends from another Member 
State which, in exercising its fiscal sovereignty, levies a withholding tax 
at source on those dividends. In the absence of discrimination, the Court 
considered that: 

“[...] the adverse consequences which might arise from the application of an 
income tax system such as the Belgian system [...] result from the exercise in 
parallel by two Member States of their fiscal sovereignty”.1029  

Thereafter, the Court recalled the role of tax treaties in mitigating the nega-
tive effects on the functioning of the internal market resulting from the 
coexistence of national tax systems. Referring to the few existing instru-
ments of harmonization in the field of direct taxation, which did not apply 
to the situation at hand, the Court stressed that:   

“Community law, in its current state and in a situation such as that in the main 
proceedings, does not lay down any general criteria for the attribution of are-
as of competence between the Member States in relation to the elimination of 
double taxation within the Community.”1030

The Court reaffirmed all these conclusions in Block and Damseaux. First, 
that juridical double taxation arises from the parallel exercise of tax juris-
dictions by different Member States.1031 Second, that the sovereignty of the 
Member States in the field of direct taxation entails that: 

“In the absence of any unifying or harmonising Community measures, Member 
States retain the power to define, by treaty or unilaterally, the criteria for 

1029. Case C-513/04 Kerckhaert-Morres, para. 20.
1030. Ibid. para. 22.
1031. Case C-128/08 Damseaux, para. 27. See also Case C-67/08 Block, para. 28; ECJ, 6 
December 2007, Case C-298/05 Columbus Container Services BVBA & Co. v Finanzamt 
Bielefeld-Innenstadt, para. 43.
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allocating their powers of taxation, particularly with a view to eliminating 
double taxation [...] It is for the Member States to take the measures necessary 
to prevent situations of double taxation by applying, in particular, the criteria 
followed in international tax practice [...]”1032

Third, that Union law does not contain any criteria according to which it 
could be decided which Member State should enjoy a priority in exerci-
sing its taxing power and which should refrain from exercising thereof in 
situations of double taxation: 

“In a situation where both the Member State in which the dividends are paid 
and the Member State in which the shareholder resides are liable to tax those 
dividends, to consider that it is necessarily for the Member State of residence 
to prevent that double taxation would amount to granting a priority with res-
pect to the taxation of that type of income to the Member State in which the 
dividends are paid.

Even though such an attribution of powers complied, in particular, with the 
rules of international legal practice as reflected in the model tax convention on 
income and on capital drawn up by the Organizationfor Economic Cooperation 
and Development (OECD), in particular Article 23B thereof, it is not in dispute 
that Community law, in its current state and in a situation such as that at issue 
in the main proceedings, does not lay down any general criteria for the attri-
bution of areas of competence between the Member States in relation to the 
elimination of double taxation within the Community [...]”.1033 

Finally, that in the absence of such Union law criteria, one Member State 
cannot be obliged to yield to the taxing powers of the other Member State: 

“[...] in the current stage of the development of Community law, the Member 
States enjoy a certain autonomy in this area provided they comply with 
Community law, and are not obliged therefore to adapt their own tax systems 
to the different systems of tax of the other Member States in order, inter alia, 
to eliminate the double taxation arising from the exercise in parallel by those 
Member States of their fiscal sovereignty”1034 

It is apparent from the above that the Court does not apply the approach 
that it developed with regard to regulatory double burdens to double bur-
dens caused by the parallel exercise of taxing powers. Regulatory double 
burdens are caught by the prohibitions of the fundamental freedoms and are 
resolved by the mutual recognition principle which requires the host State 

1032. Case C-128/08 Damseaux, para. 30.
1033. Ibid. paras. 32-33. See also Case C-67/08 Block, para. 30; Case C-298/05 Columbus 
Container, para. 45. 
1034. Case C-67/08 Block, para. 31.
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to recognize the rules of the State of origin of products, service providers 
and professionals moving across the border and to allow the latter to enter 
the host State’s market without having to satisfy its own rules. In contrast, 
(juridical) double taxation falls outside the scope of the fundamental free-
doms and the domain of the mutual recognition principle. Therefore, no 
Member State is required to recognize the exercise of tax jurisdiction by 
another Member State to the effect of giving up its own right to tax. Snell 
explains the Court’s refusal to apply the mutual recognition principle to 
double taxation by recalling that in Cassis de Dijon and other cases on regu-
latory double burdens the principle was applied on the ground that the host 
State’s interest that it sought to protect by the application of its own rules 
had already been safeguarded by the rules of the home State. This rationale 
does not apply to tax measures where the interest at issue is the collection of 
revenue for the State. Evidently, the collection of tax revenue by one State 
will not fill up the pocket of the other State.1035 

Even though the logic of the mutual recognition principle may not work in 
the domain of taxation, the Court’s self-restraining attitude towards juridical 
double taxation has generated a good deal of criticism in academic circles. 
Scholars have suggested various alternatives to the non-solution offered by 
the Court. Vanistendael has argued that double taxation occurring as a result 
of cross-border movement caused by the interaction of national tax systems 
is contrary to the fundamental freedoms, as it is contrary to the principle 
of neutrality.1036 According to him, disparities between the national tax sys-
tems remain outside the scope of the freedoms as long as the disparate tax 
systems do not interact with each other resulting in a disadvantage for the 
cross-border movement. A contrario, as soon as there is an interaction bet-
ween different tax systems, the fundamental freedoms can be put into use to 
eliminate the impediments created by them. As it appears from the case law 
described above, the main reason for the Court for not considering juridical 
double taxation as a restriction prohibited by the fundamental freedoms is 
that Union law does not lay down any criteria according to which it could 
be decided which Member State has to give up the exercise of its taxing 
right in favour of the other; in other words, who has the prior right to tax. 
Vanistendael has suggested that the Court, in deciding which Member State 
should tax and which should refrain from taxing, could rely on the inter-
nal logic and coherence of the national tax systems and the international 

1035. Snell, supra note 958, p. 365.
1036. F. Vanistendael, The ECJ at the crossroads: balancing tax sovereignty against the 
imperatives of the single market, 46 European Taxation 9 (2006), pp. 413-420, at p. 418. 
Similarly, Cordewener, supra note 783, p.  38. 
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practices and mechanisms used to eliminate double taxation.1037 As regards 
the latter, he pointed out that both the Parent – Subsidiary Directive and 
the OECD Model Convention set forth clear rules on how juridical and 
economic double taxation should be resolved. In his view, both instruments 
indicate that the responsibility for the elimination of double taxation lies 
with the residence State. He concludes that the Court could safely assume 
to take a decision on double taxation in the same direction.1038 In contrast, 
Rust is of the view that the EU directives do not give guidance as regards the 
question which State should be held responsible by the Court for avoiding 
double taxation due to the fact that the directives follow different patterns.1039 
Some directives grant primary taxing right to the source State, others to 
the residence State of the recipient of the income.1040 Nor does he consider 
the OECD Model Convention to be of help in deciding which of the two 
Member States should relinquish its taxing right.1041 Instead, he maintains 
that the answer to this question should be found in the specific tax treaty 
concluded by the Member States in question. If such tax treaty is in place, 
it shows how the Member States allocated taxing right between themsel-
ves and the Court should make them abide by that agreement.1042 Finally, 
Rust proposes that the cases where no tax treaty exists can be solved either 
by recourse to the equal treatment obligation, i.e. a Member State should 
grant a credit for a foreign withholding tax if it does so domestically, or the 
consistency argument, i.e. where a Member State would levy withholding 
tax if it were in the place of the source State it should grant a credit for the 
withholding tax of the other State.1043  

Kofler also criticizes the Court’s stance not to tackle juridical double taxa-
tion under the freedoms and especially the reason given by the Court for 
it, that is, Union law does not lay down any priority rules which could help 
the Court in allocating taxing rights between the Member States. He points 
out that the Court does create implicit priority rules in other areas of the 
direct tax case law where it uses a discrimination-based analysis, such as 
the granting of personal and family benefits, the double use of losses and 
the double utilization of a depreciation in the value of assets.1044 

1037. Vanistendael, supra note 1036, p. 419.
1038. Vanistendael, supra note 1028, Ch. 4.6.
1039. A. Rust, How European Law Could Solve Double Taxation, in: Double Taxation 
within the European Union (A. Rust ed., Kluwer 2011), pp. 137-155, at p. 145. 
1040. Ibid. pp. 145-148.
1041. Ibid. p. 149.
1042. Ibid. pp. 150-151.
1043. Ibid. 152-154.
1044. Kofler, supra note 960, p. 131.
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The Court’s reasoning regarding the lack of Union law laying down criteria 
for allocation of taxing rights between the Member States can be criticized 
also on the ground that it seems to contradict the Court’s settled general case 
law according to which, the application of the fundamental freedoms cannot 
be made subject to the existence of harmonization in the area concerned 
(see Section 8.2.1.).

On the other extreme of academic opinions, Weber argues that the sover-
eignty of the Member States in direct taxation would be compromised if 
double taxation were characterized as a prohibited restriction falling under 
the scope of the fundamental freedoms. In that case, the Court would need 
to assume a political decision when deciding which Member State should 
have a priority to tax, which would violate the basic assumption of the 
Court’s case law, that is, Member States are free to choose the connecting 
factors according to which they define and allocate between themselves 
taxing jurisdictions.1045 Similarly, Wattel maintains that the mutual recogni-
tion approach does not work in direct tax matters, as there is no EU rule that 
would designate which jurisdiction should recognize which jurisdiction’s 
subjection to tax.1046 

Another question regarding the Court’s approach to juridical double taxa-
tion is to what extent it is coherent with other segments of its case law. 
Kofler points out that the Court’s stance on juridical double taxation devi-
ates not only from the case law on regulatory double burdens but also from 
that on indirect taxes and social security contributions.1047 In particular, with 
regard to double burdens in cases involving social security contributions the 
Court held that not taking into account by the host State of social security 
obligations already fulfilled in the Member State of origin constitutes a 
restriction on the exercise of the freedoms. For example, in Arblade it held: 

“National rules which require an employer, as a provider of services within 
the meaning of the Treaty, to pay employers’ contributions to the host Member 
State’s fund, in addition to those which he has already paid to the fund of the 
Member State in which he is established, constitute a restriction on freedom 
to provide services. Such an obligation gives rise to additional expenses and 
administrative and economic burdens for undertakings established in another 
Member State, with the result that such undertakings are not on an equal 

1045. Weber, supra note 960, p. 24.
1046. Terra and Wattel, supra note 942, p. 904.
1047. Kofler, supra note 960, pp. 109-115. 
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footing, from the standpoint of competition, with employers established in the 
host Member State, and may thus be deterred from providing services in the 
host Member State.”1048

Likewise, the Member State of residence in calculating social security con-
tributions payable there has to take into account any amount which has 
already been paid in another Member State on income received from the 
latter State.1049 As it appears, in the domain of social security contributions 
double burdens are qualified by the Court as prohibited restrictions on the 
applicable freedom. As regards the differing treatment of juridical double 
taxation, on the one hand, and regulatory double burdens and double bur-
dens in the field of social security, on the other, Kofler suggests that it may 
be due to the fact that in the latter areas one can identify natural priorities 
as regards the exercise of regulatory or taxing powers whereas a natural 
priority does not exist in the context of juridical double taxation.1050 It is true 
that in the case of product regulations or qualification requirements there 
is a natural priority for the State of origin to exercise its regulatory power. 
In the area of social security, the existing EU coordination regulations may 
provide for priority rules. However, before the entry into force of such regu-
lations or outside the scope of the regulations no priority rules were or are 
available which, however, did not prevent the Court from outlawing double 
burdens in the social security area.1051 Moreover, although ‘natural priority’ 
may not exist in the case of cumulative exercise of taxing powers, we have 
seen above a range of proposals by the academia as regards tools and gui-
dance which can help the Court in deciding which Member State has the 
prior right to tax. 

The leading case on double burdens in the Court’s indirect tax jurisprudence 

is Gaston Schul.1052 In the early stages of VAT harmonization, cross-border 
private-to-private transactions could lead to double taxation, as in the case 
of supply by a private person no refund of VAT was granted on exportation 
while importation was subject to VAT.1053 In Gaston Schul, the question was 

1048. ECJ, 23 November 1999, Joined Cases C-369/96 and C-376/96 Criminal pro-
ceedings against Jean-Claude Arblade and Others, para. 50. Similar cases referred to by 
Kofler are ECJ, 15 February 1996, Case C-53/95 Inasti v Hans Kemmler; ECJ, 28 March 
1996, Case C-272/94 Criminal proceedings against Michel Guiot and Climatec SA. 
1049. ECJ, 15 June 2000, Case C-302/98 Manfred Sehrer v Bundesknappschaft; ECJ, 
18 July 2006, Case C-50/05 Maija T.I. Nikula analysed by Kofler, supra note 960,  
pp. 114-115.
1050. Kofler, supra note 960, p. 124-125.
1051. Ibid.
1052. ECJ, 5 May 1982, Case 15/81 Gaston Schul Douane Expediteur BV v Inspecteur 
der Invoerrechten en Accijnzen, Roosendaal.
1053. Kofler, supra note 960, p. 110.
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whether the levying of VAT in the Netherlands on the importation by a pri-
vate person of a second-hand boat from another Member State supplied by 
another private person was compatible with what is now Article 110 TFEU 
prohibiting discriminatory indirect taxation. The Court held that:  

“[…] at the present stage of Community law the Member States are free, by 
virtue of Article 95 [now Article 110 TFEU], to charge the same amount on 
importation of products as the value added tax which they charge on similar 
domestic products. Nevertheless, this compensation is justified only in so far 
as the imported products are not already burdened with value added tax in the 
Member State of exportation since otherwise the tax on importation would in 
fact be an additional charge burdening imported products more heavily than 
similar domestic products”1054 (emphasis added)

Hence, the Court perceived the double charge to VAT as discrimination 
which creates a heavier burden on imported goods than on domestic ones. 
As we discussed above, Article 110 TFEU is based on a discrimination 
standard, therefore, an infringement of that provision cannot be established 
unless double taxation is qualified as a discriminative burden on imported 
products. The Court held that, in order to comply with Article 110, the 
Member State of import must credit the residual foreign VAT still present 
in the second-hand value of the boat when it levies its own VAT on impor-
tation:

“[...] it is necessary also to take into account the value added tax levied in the 
Member State of exportation for the purpose of determining the compatibility 
with the requirements of Article 95 [now Article 110] of a charge to value-ad-
ded tax on products from another Member State supplied by private persons 
where the supply of similar products within the territory of the Member State of 
importation is not so liable. Accordingly, in so far as such an imported product 
supplied by a private person may not lawfully benefit from a remission of tax on 
exportation and so remains burdened upon importation with part of the value 
added tax paid in the Member State of exportation the amount of value added 
tax payable on importation must be reduced by the residual part of the value 
added tax of the Member State of exportation which is still contained in the 
value of the product when it is imported. [...]”1055 (emphasis added)

As it appears, in the context of value added tax, the Court interpreted Article 
110 TFEU as requiring the recognition of the tax paid in another Member 
State. In other words, it applied the principle of mutual recognition. Weber 
calls this approach mutual acceptance having regard to the fact that the 
Member State of import is not completely barred from applying its own 

1054. Case 15/81 Gaston Schul, para. 31.
1055. Ibid. para. 34.
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tax. Rather, it has to accept the tax levied by the other Member State by 
giving a credit for it. Thus, under the principle of mutual acceptance, the 
Member State may apply its own tax system and may levy an additional 
tax if there is room for that after granting a credit for the tax of the other 
Member State.1056 Weber, at the end, does not differentiate between the two 
principles as regards the question whether they could be applied to the field 
of direct taxation. In his view, both the principle of mutual recognition and 
the principle of mutual acceptance can only be applied in those areas where 
the basic assumptions, general contours and substance of the law governing 
the area in question are harmonized throughout the Union. In such case, 
the rules of the origin State, which – due to the harmonization – must be 
similar to those of the destination State, can be recognized and can be given 
priority.1057 Along the same lines, most of the scholars do make a distinction 
between harmonized and non-harmonized areas of law with regard to the 
question whether double taxation can be regarded as a prohibited infringe-
ment of the freedoms (or other provisions of primary law) and whether it 
can be resolved by applying the principle of mutual recognition. The majo-
rity points out that the Gaston Schul approach only applies to harmonized 
fields of law.1058 This is, indeed, clear from the Court’s subsequent case 
law excluding “charges regulated by independent national legislation” from 
such approach.1059 As held in Nygård with regard to a non-harmonized pig 
slaughter levy:

“As it stands at present, Community law does not contain any provision desig-
ned to prohibit the effects of double taxation occurring in the case of charges, 
such as that in issue in the main proceedings, which are governed by indepen-
dent national legislation, and, while the elimination of such effects is desirable 
in the interests of the free movement of goods, it may none the less result only 
from the harmonisation of national systems [...]”1060 

If the distinguishing criterion is, indeed, the harmonized or non-harmoni-
zed nature of the area of law in question, the Court’s approach seems to 
be coherent.1061 While in Gaston Schul it qualified the (full) double charge 
of harmonized VAT on a certain transaction as an infringement of primary 
Union law, in Nygård – as regards a non-harmonized agricultural levy – and 

1056. Weber, supra note 960, p. 20.
1057. Ibid. p. 19.
1058. Kofler, supra note 960, p. 110-111; Terra and Wattel, supra note 942, p. 16; Englisch, 
supra note 975, Ch. 1.3.1.2.
1059. ECJ, 27 October 1993, Case C-72/92 Firma Herbert Scharbatke GmbH v Germany, 
para. 15.
1060. ECJ, 23 April 2002, Case C-234/99 Niels Nygård v Svineafgiftsfonden, and Ministeriet 
for Fødevarer, Landbrug og Fiskeri, para. 38.
1061. Snell, supra note 958, p. 365.
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in Kerckhaert-Morres – as regards non-harmonized income taxes – it held 
double taxation not to be prohibited by the provisions of primary Union 
law.1062 

8.2.2.4.  Assessment

From the analysis above it appears that the Court – differently from non-tax 
fields – applies merely a discrimination standard to national tax measures 
when reviewing their compatibility with the fundamental freedoms to the 
effect that tax measures which apply without distinction to cross-border and 
purely domestic situations are not caught by the prohibitions set out under 
the free movement provisions.1063 As to the possible reasons for the diver-
gent approach towards tax measures, political sensitivity of fiscal issues, the 
redistributive nature of tax rules and the practical difficulties in extending 
the broad restriction approach to fiscal measures are mentioned in academic 
literature.1064  

The use of the discrimination standard has consequences with regard to two 
categories of national tax measures. First, non-discriminatory tax measures 
stemming from the legislation of one Member State which, despite their 
equal effect on cross-border and domestic situations, could potentially hin-
der the exercise of free movement rights fall outside the scope of the fun-
damental freedoms. Admittedly, there are a few exceptions in the case law 
which point to the opposite direction. In the domain of indirect taxes the 
Court maintained the theoretical possibility for an indistinctly applicable 
indirect tax to infringe the freedoms if, due to its amount, it would pre-
vent or render excessively difficult the exercise of the freedom concerned. 
However, on the basis of the case law, such theoretical possibility appears 
highly unlikely to materialize when it comes to the review of any actual 

1062. Kofler considers that Nygård is not a good precedent, as the double imposition of 
a charge on live pigs exported from Denmark to Germany which was at issue in Nygård 
can be distinguished from the case of juridical double taxation, as the charges in Nygård 
concerned two separate taxable events, i.e. export of live animals on the one hand and 
slaughtering abroad on the other hand. See Kofler, supra note 960, p. 119 FN 136. We 
do not fully agree with this analysis, as the taxable event in the case of the pig levy was 
the “withdrawal of the pigs from the national herd” whether by way of export or by way 
of slaughter in the national market (see Case C-234/99 Nygård, paras. 28-29). Thus, the 
German levy at the time of slaughter concerns the same taxable event, withdrawal from 
the (German) national herd, as the Danish levy at the time of export. It is true, however, 
that a double charge of an indirect tax may not be fully assimilated to juridical double 
taxation in the context of a direct tax.     
1063. Differently, Douma, see supra note 387, pp. 204-205, 226.  
1064. Snell, supra note 958, p. 355-357.
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national indirect tax. As far as direct taxes are concerned, there are two 
cases – Futura and Deutsche Shell – which seem to refute the tenet that the 
Court considers only discriminatory tax obstacles to fall within the ambit 
of the freedoms.1065 However, both cases show some peculiarities due to 
which they cannot affect the general validity of this statement. As we have 
discussed above, Futura can either be explained by the discrimination doc-
trine itself or by the fact that it represents a sort of regulatory double burden 
which generally falls within the scope of the freedoms in non-tax fields and 
is thus considered to be different from double burdens deriving from the 
exercise in parallel of taxing jurisdictions by two Member States. Deutsche 
Shell is peculiar in the sense that due to the nature of the disadvantage at 
issue – non-deductibility of currency exchange loss – no domestic situation 
could be identified as a comparator for the cross-border situation under 
review.1066 Although in such a case a discrimination-based analysis is not 
feasible, the Court considered that a situation in which a financial loss is 
incurred as a consequence of the exercise of the freedom of establishment 
and in which the loss can only be taken into account by one of the Member 
States concerned cannot remain outside the scope of that freedom.1067      

The second category of tax measures which remain outside the scope of the 
fundamental freedoms is constituted by those tax rules which entail no dis-
crimination between cross-border and domestic situations in themselves but 
due to their interaction with different or even similar rules of other Member 
States, they cause obstacles to free movement. In other words, the use of 
a discrimination standard for measuring the compatibility of national tax 
provisions with the fundamental freedoms excludes two-country problems 
from the scope of the freedoms. The fundamental freedoms offer no solution 
for barriers caused by either disparities resulting from differences between 
the tax systems of the Member States or double burdens deriving from the 
exercise in parallel of taxing powers by two or more Member States.                  

1065. Case C-250/95 Futura; ECJ, 28 February 2008, Case C-293/06 Deutsche Shell v 
Finanzamt für Großunternehmen in Hamburg. See Kofler, supra note 960, p. 97. Douma 
mentions that the Court in National Grid Indus cited the broad restriction test (CJ, 29 
November 2011, Case C-371/10 National Grid Indus BV v Inspecteur van de Belastingdienst 
Rijnmond /kantoor Rotterdam, para. 36) referring to Caixa Bank (ECJ, 5 October 2004, 
CaixaBank France v Ministère de l’Économie, des Finances and de l’Industrie), a case 
where an indistinctly applicable non-tax measure was held to be in breach of the freedom 
of establishment, see Douma (EC Tax Review), supra note 387, p. 78. We do not consider 
this conclusive on the question whether the Court would apply the restriction standard to 
a non-discriminatory direct tax rule, as the exit tax at issue was a discriminatory measure. 
1066. Opinion of Advocate General Sharpston, 8 November 2007, Case C-293/06 Deutsche 
Shell v Finanzamt für Großunternehmen in Hamburg, paras. 32-34. 
1067. Case C-293/06 Deutsche Shell, paras. 28-32. 
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8.2.3.  Positive integration and negative integration in the 
field of taxation

8.2.3.1.  Legal aspects  

When examining the interaction between positive and negative integration 
in the field of taxation, we need to start with a legal-technical analysis of the 
scope of the legal provisions which underlie these methods of integration. 
As the real state of affairs may differ from what is laid down in the Treaty, 
in the following Section we will look at the actual roles that the different 
means of integration played in European tax integration as well as some 
policy considerations as regards what role they should play.     

As we have discussed above, harmonization in taxation can be adopted on 
the basis of Article 113 TFEU (indirect taxes) or Article 115 TFEU (direct 
taxes). The wording of both provisions refers to the internal market as the 
ultimate objective of the harmonization measures adopted on their basis (see 
Section 8.1.). It follows from the non-tax case law regarding Article 114 
TFEU that Article 115 TFEU – which is also a general legal basis provision 
worded similarly to Article 114 – can be used as a legal basis for adopting a 
harmonization measure concerning direct tax laws if such measure is actu-
ally intended to improve the conditions for the establishment and functio-
ning of the internal market (see Section 5.2.).1068 This should apply not only 
to Article 115 but, most likely, also to Article 113.1069 Admittedly, the latter 
contains a specific authorization for the harmonization of indirect taxes, 
which implies that, in the eyes of the founders of the Treaty, such harmoni-
zation does contribute to the improvement of the conditions of the internal 
market. Therefore, it seems to be unnecessary to justify the use of Article 
113 for the purpose for which it was inserted to the Treaty. However, the text 
of Article 113 includes an express proviso that harmonization on its basis 
can be enacted to the extent “necessary to ensure the establishment and the 
functioning of the internal market and to avoid distortion of competition”. 
Therefore, the case law circumscribing the scope of Article 114 may still be 
relevant for the interpretation of such proviso in the context of Article 113. 

1068. Case C-376/98 Tobacco Advertising, paras. 83-84. See also ECJ, 12 December 
2006, Case C-380/03 Germany v European Parliament and Council, para. 80; ECJ, 20 May 
2003, Joined Cases C-465/00, C-138/01 and C-139/01 Rechnungshof v Österreichischer 
Rundfunk and Others, paras. 41-42; ECJ, 6 November 2003, Case C-101/01 Criminal 
proceedings against Bodil Lindqvist, paras. 40-41.
1069. A. Schrauwen, Sources of EU Law for Integration in Direct and Indirect Taxation, 
in: Traditional and Alternative Routes to European Tax Integration (D. Weber ed., IBFD 
2010), pp. 15-28, at p. 18.
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The starting point in terms of the case law on Article 114 is that there must 
be disparities between the various national tax legislation in order for Article 
115 or Article 113 to be used as a legal basis for harmonization measures.1070 
However, the mere existence of disparities between the tax rules of the 
Member States is not sufficient to justify recourse to Article 115 or 113; 
it is also necessary that the disparities create, or are likely to create, legal 
obstacles to trade or the exercise of the fundamental freedoms or result in 
appreciable distortions of competition.1071 The condition that there must be 
a trade barrier or other obstacle to the exercise of the freedoms links these 
legal basis provisions to the fundamental freedoms whilst the prerequisite 
of distortion of competition connects them to the State aid rules. 

Therefore, the question is which obstacles to the exercise of the fundamental 
freedoms are to be tackled by having recourse to the freedoms, and which 
by using Article 115 TFEU for the purpose of adopting harmonization. On 
the one hand, the case law cited above sets, as a precondition for the use of 
Article 115, the existence of disparities. On the other hand, as concluded 
in the previous Section, the scope of the fundamental freedoms does not 
extend to disparities or to other two-country problems. Hence, in the field 
of taxation the scope of the fundamental freedoms and that of harmoniza-
tion can be delineated in a way that the former covers discriminatory tax 
provisions stemming from the legislation of one Member State whereas the 
latter extends to disparities, that is, differences between the tax systems of 
the Member States which impede the exercise of the freedoms or distort 
competition. In this context, ‘disparities’ should be understood as covering 
double burdens caused by the cumulative exercise of tax jurisdiction by 
more Member States even if the latter do not (always) derive from differen-
ces between the tax rules of various Member States. Thus, harmonization 
based on Article 115 or Article 113 is intended to deal with disparities and 
double taxation. Besides the Tobacco Advertising case law, which applies 
only by analogy to Articles 113 and 115, this interpretation of the scope of 
the latter provisions is confirmed expressly by the Courts: 

“The purpose of Article 93 EC [now Article 113 TFEU] is to reduce obstacles 
to trade resulting from differences between domestic systems of taxation, even 
when they are applied in a non-discriminatory manner.”1072

1070. Case C-380/03 Germany v European Parliament and Council, para. 51.
1071. Ibid. paras. 55, 58, 67-68.
1072. Case 171/78 Commission v Denmark, para. 20. Although the statement was made 
as regards the relationship of Articles 113 and Article 110 TFEU, it is also true for the 
relationship of the Article 115 TFEU and the fundamental freedoms as regards direct taxes 
especially that the freedoms operate with a discrimination standard in the field of direct 
taxation just as Article 110 does in the field of indirect taxation. See also GC, 21 March 
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In other words, whereas the freedoms are only concerned with one-country 
problems, tax harmonization is aimed at targeting two-country problems in 
the internal market. 

The scope of the State aid rules and harmonization based on Article 113 
or Article 115 can be delineated along similar lines. Tax measures, just 
as any other measure of a Member State, constitute State aid within the 
meaning of Article 107 TFEU if they satisfy the cumulative criteria of (i) 
conferring an advantage on the recipient, (ii) being financed by the State 
or through State resources, (iii) being selective, and (iv) affecting trade 
between the Member States and distorting competition. The wording of 
Article 113 TFEU expressly includes that indirect taxes can be harmonized 
on this basis if it is necessary to avoid distortion of competition. With regard 
to Article 115, the case law discussed above lays down that it can be used 
also for the purpose of eliminating (appreciable) distortions of competition. 
Thus, the existence of distortion of competition is a – necessary or alterna-
tive – condition for the application of all three Treaty provisions. Therefore, 
the question is again which obstacles causing distortion of competition fall 
within the scope of one or other of the provisions. The scope of the provi-
sions cannot be delimited by giving a different interpretation to the notion 
of ‘distortion of competition’. This has been declared unequivocally by the 
General Court:

“[...] the rules governing the harmonization of domestic fiscal legislation, in-
cluding the rules on exercise duties, laid down in Article 93 EC [now Article 
113 TFEU] and in Directive 92/81, and the rules on State aid set out in Articles 
87 EC to 89 EC [now Articles 107 and 108 TFEU] pursue the same objective, 
namely to promote the proper functioning of the internal market by combating, 
especially, distortion of competition. In the light of their common objective [...] 
in order for those different rules to be implemented consistently, the notion of 
distortion of competition must be regarded as having the same scope and the 
same meaning with regard to both the harmonisation of domestic fiscal legis-
lation and State aid. [...]”1073 

Hence, it appears to be logical to interpret the relative scope of the State 
aid rules and the harmonization provisions in the same way as that of the 
latter and the fundamental freedoms. Accordingly, the State aid rules are 
aimed at selective tax measures distorting competition which derive from 

2012, Joined Cases T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, T-62/06 RENV and 
T-69/06 RENV Ireland, French Republic, Italian Republic and Others v Commission, 
para. 66.
1073. Joined Cases T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, T-62/06 RENV and 
T-69/06 RENV Ireland and Others v Commission, para. 72.
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the laws of one Member State (see Section 9.4.1.) whereas harmonization 
based on Articles 113 and 115 targets those distortions of competition which 
are caused by disparities between the tax legislation of the Member States. 

The picture is further complicated by the provisions under Articles 116-
117 TFEU, which also refer to a situation where a difference between the 
legislation of the Member States distorts competition. Article 116 provides:

 “Where the Commission finds that a difference between the provisions laid 
down by law, regulation or administrative action in Member States is distor-
ting the conditions of competition in the internal market and that the resultant 
distortion needs to be eliminated, it shall consult the Member States concerned.

If such consultation does not result in an agreement eliminating the distortion 
in question, the European, Parliament and the Council, acting in accordance 
with the ordinary legislative procedure, shall issue the necessary directives. 
Any other appropriate measures provided for in the Treaties may be adopted.”1074

Having regard to our conclusion that Articles 113 and 115 TFEU are 
intended to be used for adopting harmonization which eliminates, inter 
alia, distortions resulting from disparities between the laws of the Member 
States, the question arises what then is the function and role of Article 116 
which could differentiate it from Articles 113 and 115. It is an especially 
acute question, as Article 116 TFEU authorizes the adoption of directives 
by the ordinary legislative procedure, that is, by qualified majority voting, 
which could offer an easy escape from the paralysing unanimity require-
ment under Articles 115 and 113.1075 The meaning and possible use of the 
provisions of Articles 116-117 TFEU is all the more unclear due to the fact 
that it has hardly ever been used or, at least, the procedure initiated under its 
provisions has never resulted in the adoption of a directive. An investigation 
into the purpose and function of these provisions is outside the scope of this 
thesis.1076 It suffices to point out here that, according to the most common 

1074. Article 117 TFEU provides for a procedure by which Member States can consult 
the Commission before introducing or amending a provision which may cause distortion 
within the meaning of Article 116 TFEU and the Commission can make recommendations 
to the Member States concerned in order to avoid such distortion.
1075. Kemmeren appears to assume that the Lisbon Treaty brought about a change to this 
provision to the effect that the qualified majority voting had been changed to unanimous 
voting, see supra note 505, p. 47. He maintains that the ordinary legislative procedure 
in the field of taxation means unanimous voting. Contrarily, Article 294 TFEU defines a 
single and uniform ordinary legislative procedure, which entails qualified majority voting 
in the Council and which applies to all the policy fields and EU actions covered by the 
TFEU.  
1076. For a thorough and detailed analysis of the provisions under Article 116-117 TFEU 
based on the Commission’s explanatory documents, case law and academic literature on 
the subject, see the forthcoming PhD thesis of Martijn Nouwen. 
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interpretation, the application of the provisions requires the presence of spe-
cific distortions.1077 Advocate General Geelhoed, who took this view in his 
Opinion in GIL Insurance, explained that specific distortions are imbalan-
ces between or within the national economies that occur in parts of sectors 
within the national economies.1078 He opined that, besides the provisions of 
Articles 116-117 TFEU, the Treaty envisages the State aid rules for tackling 
specific distortions. What distinguishes the two sets of rules is that the State 
aid rules are aimed at specific distortions caused by State intervention which 
grants advantages to certain parts of a sector whereas Articles 116-117 are 
aimed at specific distortions resulting from public measures imposing a bur-
den on certain parts of a sector.1079 His conclusion regarding the relationship 
of the State aid rules and Articles 116-117 is that “in terms of the history 
and structure of the Treaty, Articles 87 to 89 EC [now Articles 107-108 
TFEU] are, by virtue of the specific nature of the intervention instrument, 
namely the grant of State aid, to be viewed as leges speciales under the aegis 
of the general rules laid down in Articles 96 and 97 EC [now Articles 116-
117 TFEU]”.1080 Advocate General Geelhoed defined the scope of Articles 
116-117 also in relation to Article 115. In his view, harmonization of legis-
lation based on Article 115 is intended to address generic distortions, that 
is, imbalances at intermediate or sectoral level which are mostly traceable 
to disparities in legislation.1081 Hence, he perceives the State aid rules as 
dealing with specific advantages, Articles 116-117 with specific burdens and 
Article 115 with generic disparities between the legislation of the Member 
States. As we will discuss it in Part III, we do not agree with the view that 
the State aid rules capture only selective advantages to the exclusion of 
selective burdens (see Section 9.3.3.4.), therefore, in our view, this criterion 
is not capable of delimiting the State aid rules from Article 116. Further, 
the wording of Article 116 expressly mentions differences between the legal 
provisions of the Member States suggesting that its purpose is to deal with 
disparities just as Article 115. In contrast, in the interpretation of Advocate 
General Geelhoed, a selective burden itself – whose selectivity is to be jud-
ged within the framework of the jurisdiction of one single Member State – is 

1077. The interpretation is based on the Spaak Report (Rapport – Des Chefs de Délégation 
aux Ministres des Affaires Etrangères, Bruxelles, 21 avril 1956, at pp. 60-66) and was 
adopted by the Commission in its internal documents relating to the use of Article 116 
TFEU (Commission Legal Services, ‘Union politique – Article 101 du traité CEE’, doc. 
nr. JUR(91)02385, 16 avril 1991). 
1078. Opinion of Advocate General Geelhoed, 18 September 2003, Case C-308/01 GIL 
Insurance Ltd and Others v Commissioners of Customs and Excise, para. 64. Concurringly, 
see Terra, supra note 948, p. 103.
1079. Opinion of Advocate General Geelhoed, Case C-308/01 GIL Insurance, 65.
1080. Ibid. para. 67.
1081. Ibid. para. 63.
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capable of triggering the application of Article 116 irrespective whether or 
not it interacts with differing provisions of other Member States. This seems 
to contradict the language of Article 116 which requires a distortion caused 
by differences between national legislations. Accordingly, in our view, the 
relationship of Article 107 and Article 116 cannot be regarded as that of lex 
specialis – lex generalis. The two provisions concern inherently different 
situations; Article 107 deals with one-country problems whereas Article 116 
with two-country problems. 

According to the Commission’s interpretation of the scope of Article 116, 
the requirement of specific distortion is met if (i) a group of companies in 
a Member State is subject to a lighter or heavier charge than other groups 
in the same Member State, (ii) in other Member States there is no similar 
deviation for a comparable group of companies and the national intervention 
at issue has an external influence affecting competitive conditions across 
the borders, and (iii) the deviation is not offset by compensating measures.1082 
We cannot agree with this interpretation either. In essence, a measure which 
meets the conditions set by the Commission qualifies as a selective measure 
deriving from the legislation of one single Member State. As such, it too can 
be dealt with by the State aid rules which set forth a much more effective 
mechanism for dealing with selective measures distortive on competition 
than Article 116 does. Therefore, to target such measures we do not need 
Article 116. 

In our view, in defining the scope and function of Article 116 TFEU, the 
starting point is that it is intended to deal with distortions flowing from dif-
ferences between the legislations of the Member States. Hence, it is aimed 
at two-country problems which delineates it from the State aid rules. Thus, 
a national measure or regime which falls under Article 116 must be non-se-
lective, i.e. a general measure within the reference framework constituted 
by the legislation of the Member State which introduced it. The specific 
distortion requirement would be met by such measure or regime if it were 
only one Member State, or very few Member States, which has the measure 
in place under its laws. This is the criterion which distinguishes the scope 
of Article 116 from that of Article 115 which should be reserved for rules 
which are widespread across the Member States and which vary from one 
Member State to the other. Under Article 116 the distortion would be cau-
sed by the interaction of the special regime or measure with the normal 
rules of the other Member States. An example could be the introduction of 
general rules for the tax treatment of interest according to which interest 

1082. Commission Legal Services ‘Union politique – Article 101 du traité CEE’, p. 5.
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is non-deductible for the payer and exempt for the recipient. If one single 
Member State (or two or three Member States) introduces such a reverse tax 
treatment for interest it could cause considerable distortions in the internal 
market. Article 116 could be the right instrument to deal with such distorti-
ons. Potentially, the measure could also fall under the Code of Conduct as a 
harmful tax measure;1083 however, as the Code of Conduct is a non-binding 
instrument, Article 116 could be used to reinforce the latter if the ‘soft 
mechanism’ under the Code does not lead to the elimination by the Member 
State of the harmful measure.1084 Article 116 could all the more fulfil such 
function due to the qualified majority voting rule that it contains.     

In summary, the theoretical model for defining the scope of the various 
Treaty provisions on which positive and negative integration is based is as 
follows: (i) Articles 113 and 115 are aimed at disparities which derive from 
differences in tax rules that are present in the laws of numerous Member 
States and double taxation which occurs widely and frequently within the 
Union; (ii) the fundamental freedoms are aimed at discriminatory tax pro-
visions which stem from the tax system of one Member State; (iii) the State 
aid rules are aimed at selective tax measures which stem from the tax system 
of one Member State; and (iv) Article 116 is intended to deal with disparities 
which cause specific distortions in the sense that a special regime of one or 
just a very few Member States which qualifies as a general measure within 
the national jurisdiction interacts with the standard regime of other Member 
States to the effect of causing distortion of competition. As we will see in 
the following Section, in practice, the scope of positive and negative integ-
ration does not correspond to this theoretical model, meaning that there are 
overlaps between their respective scopes and there are obstacles which are 
left mainly unresolved by both means of integration. 

1083. See Conclusions of the ECOFIN Council Meeting on 1 Dec. 1997 concerning 
taxation policy – Resolution of the Council and the Representatives of the Governments 
of the Member States, meeting within the Council of 1 Dec. 1997 on a code of conduct 
for business taxation – Taxation of saving (OJ C002, 06.01.1998, pp. 1–6).
1084. Similarly, Kemmeren who suggests, with respect to the Dutch Group Interest Box, 
that combining Article 116 TFEU with the Code of Conduct for tackling distortions which 
do not qualify as State aid can be as effective as the combination of the Code of Conduct 
and the State aid rules were in the first years of 2000’s when the Commission initiated 
State aid procedures with respect to some of the regimes contained in the Primarolo 
Report (Report on Code of Conduct (Business Taxation), SN 4901/99, 23 Nov. 1999), 
see Kemmeren, supra note 505, p. 47.  
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8.2.3.2.  Practical and policy aspects 

To recall again, obstacles stemming from disparities – i.e. differences bet-
ween the tax systems of the Member States – do not fall within the scope 
of the fundamental freedoms. Nor do double burdens caused by the exer-
cise in parallel of tax jurisdiction by more Member States. According to 
the Tobacco Advertising case law, harmonization based on Articles 115 or 
Article 113 can be adopted if it aims at disparities which create obstacles to 
the exercise of the freedoms or distort competition. As tax disparities and 
juridical double taxation undoubtedly create obstacles to the exercise of the 
freedoms – in the words of Advocate General Colomer, in fact, the most 
serious obstacles that can exist in an internal market – such obstacles should 
evidently fall within the scope of harmonization authorized by Article 115 
or Article 113. Nevertheless, some academic commentators suggest that the 
fact that such barriers were expressly found by the Court to fall outside the 
scope of the Treaty freedoms may mean that they cannot qualify as ‘obsta-
cles to the exercise of the freedoms’ for the purpose of having recourse to 
Article 115 and therefore, they cannot form the subject of harmonization.1085 
In other words, according to this view, competence to harmonize exists 
only where the fiscal treatment accorded by a Member State to a situation 
amounts to a restriction within the meaning of the free movement provision. 
The view that “if there is no Treaty prohibition, there is theoretically no 
competence to harmonize” is thus derived from the Tobacco Advertising 
case law.1086 In our opinion, this cannot be the meaning of the case law 
interpreting the scope of the legal basis provisions for harmonization. First, 
the terms used by the Court in the relevant case law, such as ‘obstacles to 
the exercise of the fundamental freedoms’, ‘disparities that impede the free 
movement of goods and services’, ‘obstacles to trade’ and ‘barriers’,1087 do 
not suggest that what is required for the adoption of harmonization is a ‘res-
triction’ in the formal legal sense which would be prohibited by the provisi-
ons on the Treaty freedoms. Second, as pointed out by Schrauwen, the prop-
onent of the contested opinion herself, the Court has indicated in some cases 
that harmonization is the proper instrument to deal with the disadvantageous 

1085. Schrauwen, supra note 1069, p. 18-19 and the sources she refers to in FN 11. 
1086. Ibid. Schrauwen adds that even if ‘restriction’ on the freedoms is not present in 
the case of juridical double taxation, harmonization targeting such double taxation may 
be based on the premise that it is necessary for the elimination of ‘appreciable distortion 
of competition’ which is acknowledged by the Tobacco Advertising case law as another 
reason justifying the use of Article 114 TFEU, see Schrauwen, supra note 1069, FN 13. 
1087. Case C-380/03 Germany v European Parliament and Council, paras. 58, 55, 67, 
68.
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effects of double taxation.1088 Apart from the legal arguments, the view that 
harmonization measures can only be adopted to deal with those restrictions 
on the internal market which are otherwise prohibited by the fundamental 
freedoms should be rejected for practical reasons as well. Due to the limits 
on the scope of the fundamental freedoms, harmonization seems to be – 
apart from voluntary coordination and the theoretically available option 
under Articles 116-117 TFEU – the only integration instrument that could 
tackle disparities and juridical double taxation. It would make no sense to 
limit the scope of harmonization to those impediments which anyway, can 
be dealt with by the Treaty freedoms. This would deprive harmonization 
of its main function and usefulness. Thus, we fully agree with the view – 
shared with the great majority of the academic community – that “a chief 
objective of tax harmonization by acts of the EU institutions [...] is to reduce 
disparities between national tax systems and allocate taxing rights between 
the Member States”,1089 which the Court cannot achieve by way of negative 
integration.    

Another concern that can be raised with regard to the case law laying down 
the conditions under which recourse can be had to Article 114 – and in turn, 
to Articles 115 and 113 TFEU – is that it may possibly question the cor-
rectness of the legal basis of the tax directives dealing with administrative 
assistance and exchange of information. The Savings Directive is based 
solely on Article 115 whereas the Directive on administrative cooperation 
and the Directive on mutual assistance for the recovery of tax claims are 
based on the joint basis of Article 113 and Article 115. They are aimed at 
developing administrative cooperation between the Member States in order 
to help them assess and collect the taxes due to their treasuries in times of 
increased mobility of taxpayers and globalized businesses. With this aim, 
they certainly do not contribute to eliminating ‘obstacles to the exercise 
of the freedoms’. However, the other ground acknowledged by the case 
law cited above (and expressly included in Article 113), namely, dealing 
with disparities causing ‘distortion of competition’, can justify the use of 
Articles 115 and 113 as a legal basis for these directives. The inability of 
the Member States to assess and collect taxes on international transactions 
and transnational business operations in the absence of exchange of infor-
mation between their authorities and the resulting patterns of tax evasion 

1088. Case C-234/99 Nygård, para. 38 cited by Schrauwen, supra note 1069, p. 19. For 
a statement, in the context of Articles 113 and 110 TFEU, that harmonization and the 
primary law prohibitions target different kind of obstacles, see Case 171/78 Commission 
v Denmark, para. 20 and Joined Cases T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, 
T-62/06 RENV and T-69/06 RENV Ireland v Commission, para. 66.
1089. Englisch, supra note 975, Ch. 1.1.
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and fraud can, unquestionably, distort competition in the internal market. 
The Preamble to the Savings Directive makes this point when it expressly 
refers to “distortions in the capital movements between the Member States”. 
Having regard to this we can conclude that harmonization measures tackling 
issues of administrative assistance do improve the functioning of the inter-
nal market and thus, can be based on Articles 115 and/or 113.    

As we concluded above, legally speaking, nothing prevents the harmoniza-
tion of national tax provisions for the purpose of eliminating disparities and 
juridical double taxation. Nonetheless, harmonization has not been able to 
fulfil such function in the field of direct taxation, the latter being an area that 
the Member States regard as the last reservoir of their national sovereignty 
which they firmly protect through their veto power accorded to them by 
the unanimity rule of Article 115 TFEU. In the non-tax field, in a similar 
situation the Court interpreted the fundamental freedoms in a dynamic way 
to the effect of expanding their scope to disparities which led to double 
burdens on the intra-Union movement of goods. Such adaptation of the 
scope of the fundamental freedoms has not occurred in the domain of direct 
taxation. Thus, one of the aspects of the interaction between harmonization 
and negative integration based on the fundamental freedoms in the direct tax 
field is that there is a certain category of obstacles – disparities and juridical 
double taxation – which remains largely unresolved both by the freedoms 
and by harmonization based on Article 115. While the former has legal rea-
sons, i.e. the interpretation given to the scope of the fundamental freedoms 
by the Court, the latter is due to practical circumstances, i.e. difficulty to 
bring about harmonization in a sensitive policy area.

Another aspect of the relative scope of harmonization and the freedoms 
relates to the question whether the problems that the existing direct tax 
directives address could also be resolved by having recourse to the funda-
mental freedoms. Obviously, the Savings Directive and the two directives 
on administrative assistance attend to problems – insufficient cooperation 
and exchange of information between the authorities of the Member States 
– with regard to which the fundamental freedoms, which confer rights on 
individuals, would be of no use. However, the Parent – Subsidiary Directive, 
the Merger Directive and the Interest and Royalties Directive lay down rules 
which are intended to facilitate the internal market by giving effect to the 
fundamental freedoms in the interest of European (corporate) taxpayers that 
are also the beneficiaries of the fundamental freedoms. From a legal point 
of view, harmonization and negative integration are not mutually exclusive 
(see Section 8.2.1.) and not even the theoretical model, which only describes 
the intended scope of the relevant legal provisions (see Section 8.2.3.1.), 
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suggests such. Yet, from a pragmatic point of view, the question can be 
raised whether the harmonized systems that the above mentioned direct tax 
directives set up are, indeed, necessary in view of what could be achieved 
by the application of the fundamental freedoms. The fact that the regimes 
introduced by these directives are – to a certain extent – substitutable by 
the fundamental freedoms can be demonstrated by a case in which the tax 
neutrality regime provided for under the Merger Directive was claimed to 
be applied to a share exchange between a Finnish and a Norwegian com-
pany. The Merger Directive does not apply in a context involving a com-
pany resident in an EU Member State and another company resident in a 
third State party to the Agreement on the European Economic Area (EEA). 
Nevertheless, the Court held that the tax neutral treatment had to be granted 
to the transaction concerned on the basis of the freedom of establishment 
laid down in the EEA Agreement. The Court specifically stated:

“[...] the application of Article 31 of the EEA Agreement to legislation such 
as that at issue in the main proceedings does not lead to an extension of the 
scope of Directive 2009/133 to companies established in a third country that is 
a party to the EEA Agreement. Pursuant to the principle of non-discrimination 
in Article 31 of the EEA Agreement a Member State is in fact required to apply 
the tax treatment reserved for exchanges of shares between domestic companies 
to exchanges of shares which also involve a company established in a third 
country that is a party to the EEA Agreement.”1090      

The fact, however, that the same result can – sometimes – be achieved under 
the freedoms as that under the harmonized rules of a directive does not 
conclusively prove that there is no need for such harmonized rules. We can 
examine the Parent – Subsidiary Directive more closely from this perspec-
tive. The Directive defines its objective in the following terms:

“The objective of this Directive is to exempt dividends and other profit distribu-
tions paid by subsidiary companies to their parent companies from withholding 
taxes and to eliminate double taxation of such income at the level of the parent 
company.”1091

While this seems to be a rather general objective, subsequently the emphasis 
is placed on the objective of eliminating discriminatory Member State rules 
on the taxation of dividend distributions: 

“Before the entry into force of Directive 90/435/EEC, the tax provisions go-
verning the relations between parent companies and subsidiaries of different 

1090. CJ, 19 July 2012, Case C-48/11 Veronsaajien oikeudenvalvontayksikkö v A Oy, 
para. 28.
1091. Preamble to the Parent – Subsidiary Directive, third indent.
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Member States varied appreciably from one Member State to another and were 
generally less advantageous than those applicable to parent companies and 
subsidiaries of the same Member State. Cooperation between companies of 
different Member States was thereby disadvantaged in comparison with coo-
peration between companies of the same Member State. It was necessary to 
eliminate that disadvantage by the introduction of a common system in order 
to facilitate the grouping together of companies at Union level.”1092 

If indeed the objective of the Directive were no more than neutralizing 
the discriminatory dividend tax rules of the Member States such objective 
could also have been achieved by applying the freedom of establishment or 
the free movement of capital to such national rules. However, compliance 
with the fundamental freedoms and their non-discrimination standard can 
be achieved not only by extending the beneficial tax rules to cross-border 
situations but also by abolishing such rules altogether. Thus, while negative 
integration could result in a situation that economic and juridical double 
taxation on distributed dividends remain equally unrelieved in domestic 
and cross-border situations, the common system set up by the Parent – 
Subsidiary Directive guarantees the resolution of such double taxation in 
cases where distribution is made between companies of different Member 
States irrespective of the corresponding treatment of domestic distributi-
ons. In this sense, the system set forth by the Directive goes beyond the 
non-discrimination requirement of the freedoms. The fact that the objective 
of the Directive consisting in the elimination of economic double taxation 
on cross-border dividend distributions cannot be reduced to an obligation of 
non-discrimination has been expressly confirmed by the Court in Cobelfret:

“Accordingly, even though, in applying that system to the dividends distributed 
by both resident subsidiaries and those established in other Member States, the 
Kingdom of Belgium seeks to eliminate all penalisation of cooperation between 
companies of different Member States as compared with cooperation between 
companies of the same Member State, that does not justify the application of a 
system which is not compatible with the system for preventing economic double 
taxation set out in the first indent of Article 4(1) of Directive 90/435.”1093    

The Preamble to the Merger Directive includes a statement which may be 
interpreted as an express reference to the fact that a common Union system 

1092. Preamble to the Parent – Subsidiary Directive, sixth indent, 
1093. ECJ, 12 February 2009, Case C-138/07 Belgische Staat v Cobelfret NV, para. 46. 
See also ECJ, 4 June 2009, Joined Cases C-439/07 and C-499/07 Belgische Staat v KBC 
and Beleggen, Risicokapitaal, Beheer NV v Belgische Staat, para. 42.
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adopted by way of harmonization can achieve more than the general requi-
rement, which the freedoms entail, that national treatment be extended to 
comparable cross-border situations: 

“It is not possible to attain [the] objective [of the Directive] by an extension at 
Community level of the systems in force in the Member States, since differences 
between these systems tend to produce distortions. Only a common tax system 
is able to provide a satisfactory solution in this respect.”1094

In addition to the fact that the common systems set up by the direct tax direc-
tives are independent from any domestic tax treatment, they also enhance 
legal certainty and transparency by setting forth harmonized specific and 
– relatively – detailed rules for the taxation of intercompany dividend-, 
interest-,  and royalty payments and corporate reorganizations. Moreover, in 
1990, at the time of the adoption of the Parent – Subsidiary Directive and the 
Merger Directive negative integration in the field of direct taxation was still 
at an embryonic stage1095 and the fact that a withholding tax on outbound 
dividends or the denial of economic double taxation relief on inbound divi-
dends may be an infringement of the fundamental freedoms was just a vague 
idea discussed by some academics whose voice is rarely heard from the 
ivory tower of science. Therefore, it did not seem at all superfluous to lay 
down the specific rules contained in the directives. 

In the light of the above, it seems that even if there are overlaps between the 
scope of the existing harmonization measures in the field of direct taxation 
and that of the fundamental freedoms, these harmonization measures still 
serve a useful purpose. Therefore, we cannot draw the conclusion that in the 
areas covered by negative integration there is no need for harmonization. 
This is all the more true if we take into account that negative integration had 
become the driver of European direct tax integration out of necessity due to 
the lacking harmonization in this field and, accordingly, it is fraught with 
considerable shortcomings. These shortcomings are discussed extensively 
by academics who mention the fact that the Court is not a specialized tax 
court; it cannot decide which cases it takes but has to adjudicate on all the 
issues brought before it and, in many cases, on the basis of incomplete 
information. In addition, they point to the difficulty inherent in applying 
abstract highly general norms to detailed technical tax legislation and the 

1094. Preamble to the Merger Directive, fourth recital.
1095. Up to 1990 the Court decided merely three cases on direct taxation, one on individual 
taxation (ECJ, 8 May 1990, Case 175/88 Biehl v Administration des Contributions du 
Grand-Duché de Luxembourg) and two on corporate taxation (ECJ, 28 January 1986, 
Case 270/83 Commission v France (Avoir Fiscal); ECJ, 27 September 1988, Case 81/87 
The Queen v Daily Mail and General Trust plc).
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fact that the Court as a judicial authority decides individual cases without 
being able to formulate a comprehensive tax policy.1096 All these necessarily 
lead to the inconsistency of the case law. Due to this, it is a widely-held view 
that positive integration is much more apt to tackle direct tax obstacles to 
the internal market than negative integration which currently dominates this 
field. Advocate General Geelhoed opined along the same line:

“[...] judicial intervention is, by its nature, casuistic and fragmented. As a 
result, the Court should be cautious in giving an answer to questions arising 
before it raising issues of a systematic nature. The legislator is better placed 
to deal with such questions, in particular when they raise issues of inherent 
fiscal-economic policy considerations.”1097 

While harmonization should not be excluded in areas which are, or have 
been, subject to negative integration, sometimes it is questioned what a 
harmonization measure can achieve in such domains. When the Court had 
already interpreted the fundamental freedoms with regard to a certain issue, 
the subsequent harmonization measure dealing with that issue must, in prin-
ciple, be in line with the Court’s previous interpretation given that secon-
dary law cannot overrule primary law in accordance with the principle of 
hierarchy of norms (see Section 7.3.4.). Therefore, the situation resulting 
from the Court’s direct tax case law, which is frequently described by com-
mentators as being inconsistent and incoherent, may be difficult to remedy 
by way of future Union legislation even if the Member States showed far 
greater willingness to agree on such legislation than they do currently.1098 A 
solution to this potential problem might be the method of consistent inter-
pretation, which, as we saw in the previous Chapter, the Court uses in a very 
liberal manner – sometimes even in the reverse, i.e. adapting primary law 
to secondary law – which can give room to the reconciliation of the Court’s 
case law on primary law and any potential future secondary legislation. As 
direct taxation is dominated mainly by technical questions, the regulation 
of which requires expertise and a policy-based approach, it is very likely 
that the Court would show a higher degree of deference to the choices of 
the Union legislature in this field than, for example, in the area of Union 
citizenship where most of the interpretation questions have a strong funda-
mental right – aspect.   

1096. See Terra and Wattel , supra note 942, p. 37; Snell, supra note 958, p. 369.
1097. Opinion of Advocate General Geelhoed, Case C-374/04 Test Claimants in Class 
IV of the ACT Group Litigation, para. 39. 
1098. Discussion with Professor Peter Wattel at the UvA, Amsterdam Centre for Tax 
Lax, Department meeting in April 2011.  
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As another aspect of the interaction between positive and negative integ-
ration, it is worth mentioning the analysis conducted by Englisch regar-
ding the question to what extent the CJ’s case law facilitates horizontal tax 
coordination between the Member States, which – in Englisch’ termino-
logy – encompasses harmonization by way of Union legislation.1099 When 
answering this question, he draws a basic distinction between harmoni-
zed and non-harmonized fields of taxation. His conclusion is that in the 
non-harmonized domains of taxation the Court’s negative integration exer-
cise contributes little to the coordination of the Member States’ tax systems. 
He names, inter alia, the use of the non-discrimination standard under the 
fundamental freedoms and the existence of the ‘rule of reason’ justification 
as factors being responsible for such a result.1100 Englisch concludes that 
the situation in non-harmonized areas of taxation is quite grim insofar as 
the only impact that the CJ’s case law could – theoretically – have on tax 
coordination is that it could pressure the Member States to agree on har-
monization proposals put forward by the Commission. Although a consis-
tent policy-based approach, which the adoption of harmonization measures 
would entail, could be more attractive for many Member States than dealing 
with the consequences of the casuistic and sometimes chaotic CJ case law, 
the case law, in reality, lacks the effect of giving incentive to the Member 
States to harmonize. In Englisch’s view, the reason for this is that a few 
Member States have an interest in making use of their veto rights to reject 
harmonizing Union acts because they actually “benefit revenue-wise from 
an uncoordinated state of affairs after a ECJ ruling where profits may more 
easily be shifted to low-tax jurisdictions”.1101 

As regards harmonized fields of taxation, primarily VAT, the CJ’s case law 
has had a much more positive effect on bolstering tax coordination.1102 This 
positive effect follows, on the one hand, from the Court’s exclusive compe-
tence to give authoritative interpretation to Union legislation, which, evi-
dently, contributes to the uniform implementation and application of secon-
dary Union law throughout the Union.1103 On the other hand, the Court has 
also used the primary law prohibitions for the purpose of pushing forward 
coordination in harmonized areas of tax law. Most importantly, as we have 
discussed in Section 8.2.2.3. (ii), the Court considers that double taxation 
which occurs in the sphere of application of the VAT Directive – even if 
it does not infringe any provision of the VAT Directive and thus seems to 

1099. Englisch, supra note 975.
1100. Ibid. Ch. 1.2.1.1. and Ch. 1.2.1.2.
1101. Ibid. Ch. 1.2.1.1.
1102. Ibid. Ch. 1.3.
1103. Ibid. Ch. 1.3.1.1.
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be endorsed by the latter – violates primary Union law. This conclusion 
was drawn by relying on Article 110 TFEU prohibiting discriminatory and 
protective internal taxation1104 and with reference to the fact that the funda-
mental objective of the harmonization of VAT is the encouragement of free 
movement of persons and goods and the prevention of double taxation.1105 
Thus, as long as rather comprehensive harmonization is adopted in a certain 
field the Court feels comfortable to require the elimination of double taxa-
tion, even in situations where the provisions of the Directive seem to leave 
double taxation unresolved.1106 It is worth pointing out that, in the eyes of 
the Court, the degree of harmonization does make a difference. While in 
the extensively harmonized area of VAT it ventured on allocating taxing 
rights between the Member States1107 in order to resolve double taxation not 
resolved by the harmonized rules themselves, with regard to dividend taxa-
tion – where only a partial harmonization with fairly narrow scope exists – it 
refrained from such allocation where the situation fell wholly outside the 
scope of the Parent – Subsidiary Directive. This can be perceived as an ack-
nowledgment by the Court of the fact that in extensively harmonized areas, 
the Member States have given up national sovereignty to a large extent and 
therefore, the Court’s interference to the effect of relieving the remaining 
double taxation can hardly be regarded as an unwarranted encroachment 
on the Member States’ sovereignty. At the same time, the Gaston Schul 
case law gives little support to the reasoning of the Court on the basis of 
which it refuses to resolve juridical double taxation occurring in direct tax 
cases. As discussed above, in those cases, the Court is not willing to decide 
which Member States should have a prior right to tax in the absence of any 
criterion of allocation laid down by Union law. However, in Gaston Schul, 
in a situation falling within the sphere of application of the VAT Directive 
– which clearly follows the principle of destination in determining where 
VAT should be paid – the Court decided the case by allocating taxing rights 
precisely in the opposite manner to the Directive, that is, it gave priority to 
the Member State of origin by requiring the Member State of importation 
to offset the tax paid in the Member State of exportation against its own 
tax. Apparently, the Court, even when secondary Union law does provide 
for an allocation rule, deviates from such rule in resolving double taxation. 

1104. Case 15/81 Gaston Schul and cases referred to by Englisch, supra note 975, FN 172.
1105. ECJ, 6 July 1988, Case 127/86 Ministère public and Ministre des Finances du 
royaume de Belgique v Yves Ledoux, para. 11.
1106. Englisch, supra note 975, Ch. 1.3.1.2.
1107. Englisch describes this allocation as “not so convincing” given that it leads to the 
taxation of consumption based on the origin principle instead of the destination principle, 
see Englisch, supra note 975, Ch. 1.3.1.2.
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Finally, Englisch points out that the Court’s case law contributes to 
furthering tax coordination in the field of harmonized taxes by reviewing 
the Member States’ exercise of remaining legislative discretion against the 
standards of general principles of EU law and fundamental tax principles.1108 
Even though indirect taxes, especially VAT, are much more extensively har-
monized than direct taxes, the harmonizing Union legislation still leaves 
a certain margin of discretion to the Member States by way of optional 
regimes, possibilities for derogation or simply by not regulating certain 
aspects of the taxes covered (e.g. tax rates, procedural rules). The Court, by 
controlling the legislation adopted by the Member States under these per-
missive norms in the light of the general principles of EU law – such as the 
principle of proportionality, equality and legal certainty and the fundamental 
rights – sets minimum standards as regards the exercise of Member State’s 
discretion. Thereby it further approximates the Member States harmonized 
tax laws. In this respect, some fundamental substantive tax principles deve-
loped by the Court’s case law, primarily the principle of neutrality, fulfil 
the same function.1109 

Summarizing the above, negative integration in the field of direct taxation 
has played an immensely important role in removing discriminatory provi-
sions from the Member States’ tax systems. However, its complementary 
function to positive integration has been more limited in direct taxation than 
in the non-tax fields. In particular, the lack of positive integration resolving 
juridical double taxation has not resulted in the expansion of the scope of the 
fundamental freedoms to the effect of subsuming obstacles deriving from 
such double taxation within their reach. In addition, negative integration has 
not facilitated direct tax coordination between the Member States more than 
to a negligible extent. Moreover, the dominance of negative integration in 
the domain of direct taxation has produced inconsistent outcomes bearing 
all the consequences of the absence of a comprehensive and coherent tax 
policy. Taking all these into account, positive integration must have a role 
to play in the area of direct taxation. It can neither be disposed of as being 
unnecessary with respect to the issues and aspects already covered by nega-
tive integration nor can it be dismissed as being practically unachievable. In 
order to overcome the blocking effect which the unanimity rule has on the 
adoption of positive integration instruments, various suggestions have been 
made in the academia, such as the use of enhanced cooperation for moving 
forward with tax harmonization.1110 This appears to have become a reality 

1108. Ibid. Ch. 1.3.1.3.
1109. Ibid.
1110. Snell, supra note 958, p. 370; Kemmeren, supra note 505, p. 47; Schrauwen, supra 
note 1069, pp. 23-27.



377

Interaction between positive integration and negative integration

now with regard to an indirect tax, as the Council has authorized 11 Member 
States to move forward with the introduction of a Financial Transaction 
Tax (‘FTT’)1111 and the Commission has already issued a proposal for a 
directive to that effect.1112 In addition, the provisions of Article 116 TFEU, 
which so far have remained idle in the process of European tax integration, 
could be activated to adopt directives with qualified majority voting to deal 
with specific distortions caused by disparities or double taxation. As regards 
indirect taxation, the situation appears to be much more balanced. Positive 
integration has led to comprehensive harmonization of the indirect taxes of 
the Member States leaving to negative integration only an ancillary role, 
such as the review in the light of primary law of the Member States’ exercise 
of their remaining discretion when enacting optional regimes or making use 
of derogations. 

8.2.4.  Interim conclusions

In the first part of this Chapter, we discussed certain specific characteristics 
of the tax field, primarily the roles and functions that secondary law and 
primary law play in this field and their mutual relations. We pointed out the 
basic difference between indirect taxes and direct taxes, namely, that posi-
tive integration has led to comprehensive harmonization of indirect taxes 
leaving only an ancillary role to negative integration contrarily to the area 
of direct taxes where the role of positive and negative integration is the 
reverse. In examining the interaction between these two means of integra-
tion we have noted their dynamic relationship and complementary roles. In 
the non-tax fields this meant that negative integration had substituted for 
lacking harmonization in the sense that the Court eliminated obstacles to 
free movement caused by disparities between the laws of the Member States 
which were left intact by blocked harmonization by bringing such obstacles 
under the scope of the prohibitions of the fundamental freedoms. On the 
basis of the examination of the scope of the fundamental freedoms vis-à-vis 
tax measures, we drew the conclusion that such process did not occur in the 
field of taxation. In particular, the scope of the fundamental freedoms has 
not been extended to disparities and double burdens, notably double taxa-
tion, stemming from the differences between the tax systems of the Member 
States and the exercise in parallel of tax jurisdiction by two or more Member 

1111. Council Decision 2013/52/EU, see Council of the European Union, Financial 
transaction tax: Council agrees to enhanced cooperation, Brussels, 22 January 2013, 
5555/13, PRESSE 23.
1112. European Commission Press Release IP/13/115, Financial Transaction Tax under 
Enhanced Cooperation: Commission sets out the details, Brussels, 14 February 2013.
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States respectively. The Court in the field of taxation, and most notably that 
of direct taxation, applies a discrimination standard for measuring the com-
patibility of national measures with the freedoms. Thus, only such national 
direct tax measures are caught by the freedoms which treat cross-border 
situations less favourably than comparable domestic situations. Disparities 
and double taxation can, however, occur due to the application of national 
measures which are completely neutral and discrimination-free. The free-
doms have not been expanded by the Court to these obstacles to the internal 
market despite the fact that only a few harmonization instruments have been 
adopted in the field of direct taxation which cover only narrow and specific 
segments thereof leaving most of the instances of (juridical) double taxation 
and other barriers caused by disparities potentially unresolved. Hence, while 
negative integration in the field of direct taxation has played a pivotal role in 
removing discriminatory provisions from the Member States’ tax systems, 
its complementary function to positive integration has been more limited 
than in the non-tax fields as regards two-country problems caused by the 
coexistence of the different tax systems of the Member States. 

As regards indirect taxation, the situation appears to be different. The fact 
that VAT is comprehensively – although still not exhaustively – harmonized 
has important consequences as regards the assessment of double taxation 
occurring in its ambit. In particular, double taxation in the sphere of ap-
plication of the VAT Directive – even where it seems to be endorsed by the 
Directive – is considered by the Court as a violation of primary Union law. 
Thus, as long as rather comprehensive harmonization is adopted in a certain 
field the Court feels comfortable to require the elimination of double taxa-
tion by the Member States and, unlike in the area of direct taxation, it does 
not shy away from allocating taxing rights between the Member States. 
The rationale behind the differing attitudes might be that the Court recog-
nizes that in extensively harmonized areas the Member States have given 
up national sovereignty to a large extent and therefore, the Court’s interfe-
rence to the effect of relieving the remaining double taxation can hardly be 
regarded as an unwarranted encroachment on the Member States’ sover-
eignty. Another difference between indirect taxation and direct taxation is 
that in the domain of indirect taxes the Court seems to have maintained the 
theoretical possibility for an indistinctly applicable indirect tax to infringe 
the freedoms if, due to its amount, it would prevent or render excessively 
difficult the exercise of the freedom concerned. Thus, while direct taxes are 
measured by the discrimination standard under the freedoms, the restriction 
standard might still play a role with regard to indirect taxes.   
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In analysing the roles and functions of positive integration and negative 
integration in the field of taxation, we outlined a theoretical model for defi-
ning the scope of the various Treaty provisions which constitute the basis for 
these two means of integration. According to this model, (i) Articles 113 and 
115 TFEU as legal basis provisions which enable the adoption of harmo-
nization measures in the field of taxation are aimed at resolving disparities 
which derive from wide-spread differences in tax rules that are present in 
the laws of numerous Member States and double taxation if it occurs due 
to the standard tax legislation of the Member States; (ii) the fundamental 
freedoms, as the bases of negative integration, are aimed at discriminatory 
tax provisions which stem from the tax system of one Member State; (iii) 
the State aid rules, also as the bases of negative integration, are aimed at 
selective tax measures which stem from the tax system of one Member 
State; and (iv) Article 116 TFEU which enables the adoption of directives 
by qualified majority voting is intended to deal with disparities which cause 
specific distortions in the sense that a special regime of one or just a very 
few Member States, which qualifies as a general measure within the national 
jurisdictions of these Member States, interacts with the standard regime 
of other Member States to the effect of causing distortion of competition. 

This theoretical model delineates the scope of harmonization and nega-
tive integration and in turn, the domain of secondary law and primary law 
rather clearly by identifying the obstacles that they are supposed to tackle. 
However, the scope of positive and negative integration in the direct tax 
field does not, in fact, correspond to this model. There are overlaps between 
their respective scopes and there are obstacles which are left mainly unresol-
ved by both means of integration. In the latter category are disparities and 
(juridical) double taxation, which fall outside the scope of the fundamental 
freedoms, as interpreted by the Court, and which are mainly left unresolved 
also by harmonization blocked by the unanimity rule prescribed for the 
adoption of such harmonization.   

As regards overlaps between harmonization measures – primarily the direct 
tax directives – and the fundamental freedoms as applied to the direct tax 
laws of the Member States, we have concluded that in many cases the bene-
ficial treatment offered by the directives could also be claimed under the 
fundamental freedoms. However, the objectives of the direct tax directives 
go further than ensuring non-discriminatory treatment for intercompany 
dividend distributions or interest and royalty payments or corporate reorga-
nizations. They grant benefits irrespective of the domestic law treatment of 
the comparable domestic situation. Furthermore, by laying down specific 
and concrete common rules and definitions they enhance legal certainty 
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and the uniform treatment by the Member States of the transactions falling 
under their scope. Thus, harmonization measures serve a useful purpose 
even when they provide for benefits which are also available under the 
fundamental freedoms. Harmonization is not redundant in areas covered 
by negative integration de lege ferenda either. Comprehensive harmoniza-
tion measures based on consistent tax policies are more apt to advance tax 
integration in the Union than a necessarily casuistic and destructive, judi-
cially conducted negative integration process which unavoidably produces 
inconsistencies in the case law on which such process is based. On the other 
hand, looking at the results of harmonization in the field of direct taxation, 
they also show the drawbacks of harmonization. In particular, the difficulties 
in bringing about any amendment to the rules laid down in harmonizing 
secondary law due to – again – the notorious unanimity rule carries the risk 
that such secondary law cannot keep up with the development of the internal 
market and becomes obsolete by the passage of time. This problem will be 
discussed more in detail in the forthcoming part of this Chapter through the 
example of the Merger Directive.

8.3.  Various aspects of the relationship of primary law 
and secondary law concerning taxation 

8.3.1.  Introduction

As discussed above, in the field of EU tax law a distinction needs to be made 
between direct and indirect taxation according to the extent to which they 
are harmonized. As indirect taxes – primarily VAT – is much more com-
prehensively harmonized than direct taxes, in the area of VAT one would 
expect a greater potential for interaction and in turn, for conflicts between 
the harmonized rules of secondary legislation and various norms of primary 
law than in the domain of direct taxation. In the latter area harmonization 
is scarce; the chance thus, that provisions of harmonizing acts would clash 
with primary law is expected to be smaller. Despite this divergence, there 
is actually no difference between the two areas of taxation in the sense that 
none of the provisions of the VAT Directive or those of the direct tax directi-
ves have so far been annulled or declared invalid by the Court on account of 
infringing primary law. Even the number of cases where the Court directly 
addressed the question of the compatibility of either the VAT directive or 
that of the direct tax directives with primary law is very low. As far as the 
general principles of EU law are concerned, the trend may be changing, 
as there have been recently a growing number of challenges to the VAT 
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Directive in the light of these general principles.1113 However, the review of 
compatibility of either the VAT Directive or the direct tax directives with the 
Treaty provisions – primarily the fundamental freedoms – remains negligi-
ble.1114 There are only two cases which represent notable exceptions to this 
general trend: Schmelz concerning the VAT Directive and Gaz de France 
concerning the Parent – Subsidiary Directive. Questions on the compatibi-
lity of the various directives on excise duty with different Treaty provisions, 
such as Article 110 TFEU or the State aid rules, have been dealt with by the 
Court a bit more frequently. In this Section we will examine these cases in 
detail. We will deal with cases on the relationship between the tax directi-
ves – most importantly, the direct tax directives and to a lesser extent, the 
VAT Directive and the excise duty directives, and Treaty provisions – most 
importantly, the fundamental freedoms and to a lesser extent the State aid 
rules and Article 110 TFEU. Thus, the analysis will not extend to all acts of 
secondary law on taxation and it will only touch upon primary law norms 
other than the fundamental freedoms. 

The small number of cases dealing with the compatibility of the tax directi-
ves with the fundamental freedoms is not surprising if we take into account 
that conflicts between these two sources of Union law are generally not 
expected to occur given that the ultimate objective of the tax directives is 
the promotion of the internal market. This is especially the case with the 
Parent – Subsidiary Directive, the Merger Directive and the Interest and 
Royalties Directive which are aimed at giving effect to the freedoms in their 
specific field of application. As such, in principle, they can be assumed to be 
in line with the fundamental freedoms. This distinguishes these directives 
from secondary law measures that we encountered in the previous Chapter. 
Although many of those directives were also based on Article 114 TFEU 
and thus were aimed at contributing to the functioning of the internal mar-
ket, they also pursued objectives other than the internal market, such as 
public health, consumer or environmental protection. The Court actually 
confirmed in the Tobacco Advertising case that even if such objectives are 
the decisive ones in adopting Union legislation, the latter can still be based 
on Article 114 if it genuinely helps improve the conditions of operation of 
the internal market. Secondary legislation which primarily pursues such 
non-internal market related aims is more prone to come into conflict with 
the fundamental freedoms than the direct tax directives which are driven 
exclusively by the aim of facilitating the internal market. A noteworthy 
exception is the Merger Directive which expressly refers in its Preamble to 

1113. See for an analysis Englisch, supra note 201.
1114. See for an analysis of the case law on the review of secondary legislation concerning 
VAT in the light of the Treaty provisions, De la Feria, supra note 212, pp. 276-281.
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the safeguarding of the financial interests of the Member States as being one 
of its aims besides the removal of tax obstacles to corporate reorganizations 
in the internal market.1115 The fact that the Directive follows conflicting 
objectives, that is, the internal market, on the one hand, and the financial 
interest of the Member States, on the other, is reflected in the serious limi-
tations of the tax neutrality regime provided for by the Merger Directive 
which – in view of the rights offered by the fundamental freedoms – appear 
to be rather outdated. Thus, with the exception of the Merger Directive, the 
direct tax directives are free of objectives conflicting with the internal mar-
ket and therefore they are less likely to cause restrictions to the free move-
ment of goods, persons, services and capital than those non-tax directives 
which pursue some non-economic social-welfare aims.     

Further, the direct tax directives seem to entail less confrontation with the 
fundamental freedoms   than secondary law in other policy fields due to the 
fact that minimum harmonization in their context means that the Member 
States are permitted to introduce more favourable rules for the taxpayer than 
those laid down in the directives. By expanding the beneficial treatment 
beyond the boundaries of their prescribed scope, they reinforce the common 
regime. Thus, when the Member States make use of the possibility offered 
by the minimum harmonization technique, they actually push forward the 
liberalization of the market. In contrast, minimum harmonization in other 
domains, such packaging, labelling, food safety, working conditions etc., 
means that the Member States may introduce stricter requirements than 
those laid down in secondary law if they want to enhance the effect of 
the rules in view of their objectives. If national law implements stricter 
standards, it prescribes a higher burden on traders and economic operators 
who have to meet those standards thus it may impede the exercise of the 
fundamental freedoms by those economic operators. Hence, the relationship 
between secondary law prescribing minimum harmonization and the funda-
mental freedoms seems to be less problematic in the field of direct taxation 
than in other fields.

Finally, another reason why the direct tax directives are not likely to con-
flict with the freedoms is that they contain numerous optional rules which 
leave scope for the Member States’ discretion when exercising the option. 
These optional rules cannot infringe the fundamental freedoms themselves, 
as any infringement which would be caused by their exercise would not be 
attributable to them but to the national rules implementing them. 

1115. Preamble to Merger Directive, fifth recital.
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However, there is one reason for which the direct tax directives may poten-
tially get into conflict with the fundamental freedoms. Namely, two of the 
three directives governing substantive tax issues were adopted in 1990 and 
since then they have not been amended in a substantial manner. Since 1990, 
the internal market and the integration of the tax systems of the Member 
States have greatly progressed. This is mainly due to the negative integration 
process driven by the Court that continues to abolish discriminatory direct 
tax obstacles to free movement forcing the Member States to continuously 
adjust their tax systems and move towards a discrimination-free single mar-
ket. This negative integration process has surpassed the stage where posi-
tive integration is stagnating and the freedoms, as interpreted by the Court, 
offer in many respects equivalent or even greater rights to the taxpayers 
than the direct tax directives. This raises the question whether the direct 
tax directives have become obsolete or whether they still fulfil some useful 
function by laying down specific and clear common rules which enhance 
legal certainty and uniformity in the field of EU tax law. These questions 
will be addressed in the forthcoming Sections.

In the light of the different types of Union rules that we distinguished in the 
previous Chapter (see Section 7.4.4.2. (iv)), the direct tax directives appear 
to be, at first sight, common rules. According to their title, they set up a com-
mon system of taxation in the area of intercompany dividend distributions 
and interest and royalty payments and that of corporate reorganizations. In 
fact, however, these common systems consist of rules which require one 
or the other of the Member States exercising tax jurisdiction over the in-
come flows concerned to refrain (permanently or temporarily) from taxing. 
Thus, the rules of these directives rather allocate taxing rights between the 
Member States than set up wholly new common Union systems of taxation 
of intercompany dividends, royalties, interest and gains on reorganizati-
ons. The provisions of the VAT Directive, which lay down a comprehensive 
common system of value added tax, can indeed be characterized as com-
mon rules but they also allocate taxing rights between the Member States 
through the series of place of supply rules which brings the Directive to the 
category of coordination rules too. The Horizontal Excise Duty Directive 
is primarily a harmonizing rule approximating the excise duty rules of the 
Member States. All the directives contain authorizing rules as well. All in 
all, the directives cannot be clearly charactirezed as one or the other type of 
Union law rule. However, their individual rules can be so classified. Such 
classification can be relevant, on the one hand, in determining what type 
of obstacles they may pose to the fundamental freedoms and whether such 
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obstacles fall within the prohibitions of the freedoms and, on the other, in 
assessing the scope of discretion of the Union legislator when judging the 
proportionality of these rules.

Most of the factors mentioned above point to the direction that the tax 
directives, especially the direct tax directives, do not imply many potential 
conflicts with the fundamental freedoms. This does not mean, however, that 
they can never be in breach of the freedoms. In addition, the relationship 
of the tax directives and the primary law freedoms has many other facets 
than just the issue of potential infringement of the latter by the former. In 
the following Sections, we will examine some concrete aspects of the rela-
tionship between primary law and the tax directives. The structure of the 
analysis will follow that of Chapter 7 and will be based on the lessons drawn 
from that Chapter. Accordingly, we will examine again the relationship of 
national law – secondary law – primary law which in the field of taxa-
tion boils down to investigating the relationship between the tax directives, 
the national law that implements them and the fundamental freedoms and 
the State aid rules which are superior to both. The analysis will focus on 
authorizing measures and optional provisions which we have extensively 
discussed above in the context of the non-tax case law. Then we will discuss 
various scenarios in which the fundamental freedoms and the tax directives 
apply parallel with each other to the effect that national laws adopted within 
their reach must be measured against both for checking their compliance. 
Thereafter, we will examine examples in the Court’s case law of consistent 
interpretation as used in relation to the tax directives and primary law sho-
wing the diverse roles that this interpretation technique plays in aligning 
the two types of norms with each other. Finally, we will analyse the Court’s 
approach to those cases where an actual conflict occurs between the tax 
directives and the fundamental freedoms.     

8.3.2.  Authorizations and options granted by secondary law

8.3.2.1.  Recollections from Chapter 7

In Chapter 7, we drew a distinction between situations where secondary 
Union law grants an authorization for the Member States to act in a certain 
way and where it affords an option to the Member States. An authorization 
does not allow any discretion for the Member States apart from taking a 
decision whether to exercise it or not. In other words, the Member States 
can decide whether or not to make use of the authorization but they cannot 
decide how to make use of it. On the other hand, a provision granting an 
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option leaves room for the discretion of the Member States as to the manner 
of exercising the option. We concluded in Chapter 7, on the basis of the 
Ouzo case, that a national rule whereby a Member State exercises a clear-
cut authorization granted to it by secondary law cannot infringe primary 
law in itself. As regards options granted by secondary law, such as the one 
in Bosal, we stated that the exercise of such option by the Member States 
must comply not only with secondary law but also with primary law. In 
fact, both Ouzo and Bosal are tax cases; the former concerns excise duty 
on alcohol which is rather extensively harmonized whilst the latter is about 
corporate income tax in respect of which only fragmentary harmonization 
exists on specific subject-matters, an example being the Parent – Subsidiary 
Directive, which was at issue in Bosal. In this Section, we will examine 
further cases from the domain of taxation in which authorizations and opti-
ons granted by secondary law and exercised by the Member States came 
under the scrutiny of the Court in the light of primary law. Primary law in 
this respect includes not only the Treaty’s free movement provisions but 
also the State aid rules. The main question in all these cases is whether a 
potential breach of primary law is to be attributed to the Member State or 
the Union when such breach is caused by national law exercising an option 
or authorization granted by secondary law. In answering this question, we 
will rely on the distinction between options and authorizations and the con-
clusions that we drew with respect to the Ouzo and Bosal-line of case law 
in the previous Chapter.

8.3.2.2.  Attribution of an infringement of primary law to the 
Member States or to the Union

In the context of the fundamental freedoms, a case which raised the issue of 
attribution or imputability of an infringement of the freedoms is Schmelz.1116 
The case concerned the optional regime for small undertakings under the 
VAT Directive,1117 pursuant to which Member States are allowed to grant an 
exemption from VAT to small undertakings established in their territory but 
not to undertakings established in other Member States. Mrs Schmelz was 
a German resident who owned an apartment in Austria and rented it out in 
the financial years concerned. She did not charge VAT on the rent, as her 
turnover was below the threshold applicable to small undertakings and thus 
she considered that she fell under the VAT exemption for such undertakings. 
The Austrian tax authorities issued an assessment to her taking the view that 
due to the fact that she was neither resident nor established in Austria she 

1116. CJ, 26 October 2010, Case C-97/09 Ingrid Schmelz v Finanzamt Waldviertel. 
1117. Article 283(1)(c) of the VAT Directive.
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was not eligible for the small undertakings’ exemption. Obviously, the fact 
that small undertakings established outside Austria are excluded from the 
benefit of the VAT exemption renders the provision of services in Austria 
less attractive for those small undertakings and therefore, it constitutes a 
restriction on the freedom to provide services. The question arose whether 
the restriction could be imputed to Austria who implemented the optional 
regime for small undertakings in its national laws or rather the restriction 
derived from the VAT Directive itself. The Court first pointed out that under 
the provisions of the VAT Directive, the Member States are prohibited from 
extending the benefit of the VAT exemption to small undertakings establis-
hed outside their territory.1118 Accordingly, it held that: 

“[...] the restriction cannot be attributed to the Member States, as the directives 
in question allow them to offer a VAT exemption only to small undertakings 
established in their respective territories.”1119 

The case can be considered in parallel with Ouzo, as the Member States 
had no discretion to implement the optional regime in a way which would 
conform to the requirements of the freedom to provide services. In our ter-
minology this would constitute an ‘authorization’. In Ouzo the conclusion 
was that the national law which exercised an authorization granted by one of 
the excise duty directives could not be considered to infringe primary Union 
law. The outcome of Schmelz, however, is – or at least, could have been – 
different due to the fact that, unlike Ouzo, it concerned a preliminary ruling 
procedure. We have emphasized in Chapter 7 that the outcome of Ouzo is 
peculiar to the form of the procedure at issue which was an infringement 
procedure. In an infringement procedure, the validity of secondary Union 
law cannot be examined which led in the Ouzo case to the unsatisfactory 
outcome that the national law which, in substance, clearly contravened pri-
mary Union law remained in force. Contrarily, in the preliminary ruling 
procedure of the Schmelz case, nothing prevented the legality of the VAT 
Directive, specifically, its provisions on the small undertaking regime, to be 
scrutinized in the light of the primary law freedom at issue. Had such pro-
visions of the VAT Directive been found to infringe the freedom to provide 
services the same conclusion would have had to be drawn with regard to the 
national law transposing those provisions. All these are clearly reaffirmed 
by the Opinion of Advocate General Kokott in Schmelz:

“If this difference in treatment, laid down in the directives, based on the resi-
dence or place of establishment of the taxable person is not compatible with the 
Treaty on the Functioning of the European Union or with the general principles 

1118. Case C-97/09 Schmelz, para. 52.
1119. Ibid. para. 54.
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of law applicable in its implementation, the Member States would not have 
any margin of discretion for implementing the directives in conformity with 
European Union law. In particular, they could not extend the small underta-
kings scheme to services provided by non-resident taxable persons. Rather, they 
could guarantee the equal treatment of established and non- established small 
undertakings only by abolishing the small undertakings scheme.

A provision of a directive which gives the Member States an option to act in 
contravention of European Union law and does not allow scope to exercise that 
option in conformity with European Union law would be just as unlawful as a 
national provision under which a Member State availed itself of such an option. 

[...] it must therefore be examined, first and foremost, whether the abovemen-
tioned provisions of the directives infringe higher-ranking rules of European 
Union law. Should this be the case, national rules transposing those provisions 
into national law are contrary to primary European Union law in exactly the 
same way as the provisions of the directives themselves.”1120   

The question of attribution of infringement of primary law in the case of 
optional regimes, authorizations or other provisions of secondary law which 
are to be implemented by the Member States into their domestic tax systems 
is relevant not only in the context of the fundamental freedoms but also that 
of the State rules. The parallelism between the two scenarios has recently 
drawn the attention of scholars.1121 Although the issue of imputability is 
common to them, there is a difference between the fundamental freedoms 
and the State aid rules in this respect. In particular, amongst the conditions 
of State aid as contained in Article 107(1) TFEU we find an express requi-
rement that a selective advantage has to be granted ‘by a Member State 
or through State resources’. The second half of the condition, i.e. being 
financed ‘through State resources’, is always met by a fiscal aid which is 
granted in the form of a tax benefit or concession leading to a loss of tax 
revenue for the Member State granting it.1122 Therefore, the more interes-
ting element seems to be that of ‘being granted by a Member State’. The 
wording of Article 107(1) – specifically, the use of ‘or’ as a conjunction 
– suggests that these are two alternative conditions meaning that it is suf-

1120. Opinion of Advocate General Kokott, 17 June 2010, Case C-97/09 Ingrid Schmelz, 
paras. 43-45. 
1121. J. Englisch, EU State Aid Rules Applied to Indirect Tax Measures, 22 EC Tax 
Review 1 (2013), pp. 9-18, at p. 15; R.H.C. Luja, The Attribution of State Aid to Member 
States in the Exercising of Options in Directives, 12 European State Aid Law Quarterly 
(EStAL) 1 (2013), pp. 119-125, at p. 121. See also in the same direction G.F. Boulogne 
and W.W. Geursen, Gaz De France: Dividends to Companies Not Listed in the Parent-
Subsidiary Directive Are Not Exempt, 50 European Taxation 4 (2010), pp. 129-140, at 
p. 137.   
1122. Notice on the Application of the State Aid Rules to Measures Relating to Direct 
Business Taxation (OJ C384, 10.12.1998), para. 10.
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ficient if one of them is fulfilled by a measure suspect of being State aid. 
However, the Commission’s practice and the Court’s case law do not follow 
this literal interpretation of Article 107(1). As described by Englisch, the 
Commission’s practice is inconsistent in this respect.1123 As to the case law, 
Luja points out that in earlier cases, the Court only dealt with the require-
ment of aid being granted by a Member State in the context of cases where 
a public or private body was used as an intermediary in the process of 
awarding the aid.1124 The question whether the aid can be qualified as ‘State 
aid’ or it is rather a ‘Union aid’ has not been in the focus of the Court for a 
long time. More recently, the General Court took a stand on the issue and 
unequivocally stated that: 

“[...] for advantages to be capable of being categorised as aid within the me-
aning of Article 87(1) EC [now 107(1) TFEU], they must, inter alia, be impu-
table to the State [...]”

“[...] the imputability of aid to a State is separate from the question whether 
aid was granted through State resources. It is clear from the case law that they 
are separate and cumulative conditions [...]”1125 

According to Englisch, the General Court’s interpretation, which requires 
aid to be granted by the State and through State resources and which leads 
to the result that Union aid does not fall under Article 107(1), is sensible. 
It is supported not only by contextual interpretation of the State aid provi-
sions within the TFEU but also by teleological interpretation having regard 
to the fact that historically the granting of aid had been perceived as a tool 
of promoting national interests and protectionist policies of the Member 
States and aid stemming from a Union measure – supposedly – does not 
carry such risk.1126 

Thus, as Article 107(1) requires that an advantage be granted not only 
through State resources but also by the State in order to qualify as State aid, 
the Court examines the issue of imputability under the State aid rules just 
as under the freedoms. As the issue arises under both sets of rules, it makes 
sense to use the same criterion for determining to whom an infringement of 

1123. Englisch, supra note 1121, p. 14 and the Commission Decisions he refers to in 
FN 45, 46, 47.
1124. Luja, supra note 1121, p. 120 and the cases he refers to in FN 7. 
1125. CFI, 5 April 2006, Case T-351/02 Deutsche Bahn AG v Commission, paras. 101, 
103; Joined Cases T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, T-62/06 RENV and 
T-69/06 RENV Ireland and Others v Commission, para. 74. The General Court refers 
precisely to the case which Luja mentions and which deals with the distinct issue of in-
termediary entities taking part in the granting of State aid (see ECJ, 16 May 2002, Case 
C-482/99 France v Commission, para. 24).
1126. Englisch, supra note 1121, p. 15.
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primary law is to be imputed when national law implementing secondary 
Union law is reviewed under the fundamental freedoms, on the one hand, 
and the State aid rules, on the other. Essentially, the criterion is the degree 
of discretion left by secondary law for the Member States. On one end of 
the scale is the situation where a compulsory rule of secondary law leaves 
no discretion at all for the Member States. Such was the case in Deutsche 
Bahn and Puffer.1127 In Puffer, the question was whether a national provision 
which transposes the provision of the VAT Directive which restricts input 
VAT deductions to taxable persons carrying out taxable transactions can be 
in breach of Article 107(1) TFEU insofar as it entails financial advantages, 
such as a full and immediate deduction of input VAT on the construction of 
mixed-use buildings, to taxable persons carrying out taxable transactions as 
compared to taxable persons carrying out exempt transactions. The Court 
held:

“[...] the restriction of the right to deduct input VAT payable to only taxable 
transactions is an integral part of the VAT system set up by Community le-
gislation which must be implemented in the same way by all Member States. 
Consequently, the condition of intervention by the State is not met, meaning that 
Article 87(1) EC [now Article 107 TFEU] cannot apply.”1128 

In Deutsche Bahn the situation was slightly different. The Directive on the 
harmonization of the structures of excise duty on mineral oils1129 provided 
for an exemption from excise duty for fuel used in commercial aviation. 
The exemption did not apply to fuel used in high-speed trains which were 
in competition with low cost airlines with respect to certain routes. Germany 
implemented the exemption which was part of the harmonized system into 
its national law. Deutsche Bahn considered that the exemption for fuel used 
in the aviation sector constituted State aid for commercial airlines and asked 
the Commission to start a formal State aid investigation. The Commission 
rejected the request. In its judgment, the General Court pointed out that 
the provisions of the excise duty directive at issue imposed on the Member 
States a clear and precise obligation not to levy the harmonized excise duty 
on fuel used in the aviation sector. Therefore: 

“[...] In transposing the exemption into national law, Member States are only 
implementing Community provisions in accordance with their obligations 

1127. ECJ, 23 April 2009, Case C-460/07 Sandra Puffer v Unabhängiger Finanzsenat, 
Außenstelle Linz; Case T-351/02 Deutsche Bahn. See Luja, supra note 1121, p. 120.
1128. Case C-460/07 Puffer, para. 70.
1129. Council Directive 92/81/EEC of 19 October 1992 on the harmonization of the 
structures of excise duties on mineral oils. 
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stemming from the Treaty. Therefore, the provision at issue is not imputable 
to the German State, but in actual fact stems from an act of the Community 
legislature.”1130

A factor which could question this straightforward conclusion was that the 
excise duty directive gave an option to the Member States to extend the 
exemption to train fuels. Germany, however, did not exercise this option. In 
this regard, the Court held:

“[...] the Member States were perfectly entitled to limit themselves to trans-
posing the mandatory provisions in the Directive and not to use the option of 
extending the exemption.”1131 

While it is fair that the implementation of mandatory provisions of Union 
acts into national law cannot give rise to a situation that any ensuing dis-
tortion of competition would be imputed to the Member State, the Court’s 
latter conclusion seems to disregard the fact that Germany could have eli-
minated the distortion by making use of the option to extend the exemp-
tion to the railway sector. By allowing such an option, the directive gave 
the necessary leeway to the Member States to avoid granting any selective 
advantages distortive on competition. Member States had a margin of dis-
cretion to avoid distortion of competition and Germany chose not to avoid 
it. In our view, on this ground the distortion of competition could have been 
attributed to Germany. Admittedly, this would imply a sort of paradox, as 
the Member States would be obliged to exercise an option if they wanted 
to avoid being held responsible for granting State aid. However, in view of 
the seriousness of the distortion of competition at issue and the fact that 
the Commission itself admitted that by laying down the exemption only 
for aviation fuel the directive caused such serious distortion,1132 a remedy 
should have been provided in this situation. 

The next group of cases according to the degree of discretion left by secon-
dary Union law to the Member States consists of cases where secondary 
law authorizes the Member States to implement a special regime, exemp-
tion or other derogation from the harmonized system which they can exer-
cise or not according to their discretion but which does not leave them 
any leeway as regards how to implement the optional rules. To stick to 
our terminology we do not call these optional rules ‘options’ but rather 
‘authorizations’ to express their difference compared to third category of 

1130. Case T-351/02 Deutsche Bahn, para. 102.
1131. Ibid. 106. 
1132. See the Commission’s letter responding to Deutsche Bahn’s complaint cited in 
Case T-351/02 Deutsche Bahn, para. 11.
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cases where secondary law leaves actual discretion to the Member States. 
Englisch observes that these authorizations are rather frequent in the com-
mon system of VAT and the common system of energy taxation.1133 He 
maintains that the case law indicates that the Court would treat the selective 
advantages which could result from the exercise of these authorizations by 
the Member States as being attributable to the Member States. In particular, 
the following statement points to this direction:

“[Article 107(1) TFEU] refers to the decisions of Member States by which, in 
pursuit of their own economic and social objectives, they give, by unilateral and 
autonomous decisions, resources to undertakings or other persons or procure 
for them advantages intended to encourage the attainment of the economic or 
social objectives sought [...].”1134

In terms of this standard, indeed, the introduction by a Member State of an 
optional regime provided for by secondary law could lead, in itself, to the 
finding of State aid regardless of how much discretion was left by the secon-
dary law to the Member States. However, in the case law there are also signs 
which point to the opposite direction. First, the Schmelz case – which can be 
applied by analogy to the issue of imputability under the State aid rules –1135 
demonstrates that the fact that a Member State chooses to introduce an opti-
onal regime available under a harmonized European system is not sufficient 
in itself to establish imputability to the Member State. As Luja explains, the 
Member State in such a situation has the possibility to refrain from a restric-
tion by not applying the optional exemption; the fact, however, that it choo-
ses to apply the optional regime does not make the restriction attributable 
to it.1136 Similar conclusions can be drawn from the General Court’s second 
judgment in the Alumina case.1137 The case concerned the same directive 
as the one at issue in Deutsche Bahn, the Directive on the harmonization 
of the structures of excise duties on mineral oils. The directive empowers 
the Council to authorize any Member State to introduce exemptions from 
the harmonized excise duty other than those expressly provided for in that 
directive. Pursuant to this, Ireland, Italy and France requested authorization 
from the Council to exempt mineral oils used in alumina production from 
excise duty. The Council granted such authorizations and in a series of 
successive decisions extended the authorizations until 31 December 2006. 

1133. Englisch, supra note 1121, p. 15.
1134. Case T-351/02 Deutsche Bahn, para. 100; ECJ, 27 March 1980, Case 61/79 
Amministrazione delle finanze dello Stato v Denkavit italiana Srl, para. 31.
1135. Concurringly, Englisch, supra note 1121, p. 15; Luja, supra note 1121, p. 121.
1136. Luja, supra note 1121, p. 121.
1137. Joined Cases T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, T-62/06 RENV and 
T-69/06 RENV Ireland and Others v Commission.
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On the basis of these decisions, the three Member States kept applying the 
exemption for an extended period of time. After the last authorizing decision 
was taken and before the expiry of the period for which the exemption was 
authorized, the Commission initiated a formal State aid investigation with 
regard to the exemptions and decided that they constituted State aid incom-
patible with the internal market. The Commission ordered the recovery of 
the aid but having regard to its own involvement in the authorizing decisions 
– the Commission made the respective proposals to the Council – it limited 
the recovery obligation both in time and in amount. Ireland, France and Italy 
brought an action for annulment against the Commission’s State aid deci-
sion before the General Court (then CFI). The General Court annulled the 
decision but the annulment was set aside by the CJ. The case was then refer-
red back to the General Court which brought a second judgment in the case. 
In this second judgment, the General Court upheld the claim of the appli-
cants that, by classifying as State aid the exemptions from excise duty on oil 
used in alumina production applied on the basis of the Council’s authorizing 
decisions, the Commission infringed the principle of legal certainty and the 
principle of the presumption of legality attaching to Union measures. In 
particular, the contested decision, by calling into question the validity of 
the exemptions, also called into question – indirectly – the Council’s autho-
rizing decisions and thereby it infringed the principles just mentioned. For 
our purposes the interesting part of the reasoning is that which states that 
the Commission was wrong to classify the exemptions at issue as State aid 
given that any advantages that the exemption may have entailed cannot be 
attributed to the Member States concerned. In this regard, the General Court 
emphasized that the Council’s decisions of authorization authorized in clear 
and unambiguous terms Ireland, Italy and France to apply the exemptions 
at issue and “in so far as certain restrictive conditions of a geographical and 
temporal nature were attached to them, those decisions were binding on the 
Member States concerned”.1138 The Member States granted the exemptions 
“not only in reliance on the Council’s decisions of authorisation but also in 
pure and simple compliance with the conditions laid down in those decisi-
ons”.1139 The General Court referred to the requirement for a unilateral and 
autonomous decision by the Member State by quoting the paragraph that 
we cited above.1140 It held in that regard: 

“in order to be classified as State aid within the meaning of Article 87(1) EC 
[now Article 107(1) TFEU], any advantages which the exemptions at issue 
might have conferred on their beneficiaries would have had to be attributable 
to a unilateral and autonomous decision of the Member States concerned. In the 

1138. Ibid. para. 77. 
1139. Ibid. para. 97.
1140. Ibid. para. 73.
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present case, however, those Member States granted the advantages in question 
in reliance of the Council’s decisions of authorisation [...] and complied with 
all the conditions set out in those decisions. [...] those advantages must there-
fore be imputed to the European Union, which, through one of its institutions, 
authorised the Italian Republic, Ireland and the French Republic to continue 
to apply the exemptions at issue [...]”1141

Thus, according to the General Court when a Member State exercises a 
clear-cut authorization to apply exemptions from the harmonized excise 
duty given by a Council decision issued on the basis of a directive, a potenti-
ally selective and distortive advantage resulting from the exemptions cannot 
be attributed to the Member State. The General Court referred expressly to 
the Ouzo case when it described the Member State action as “complying 
purely and simply with an authorization granted by a European Union insti-
tution.”1142 Thus, although there is an autonomous and unilateral decision 
involved in the choice of a Member State to make use of an authorization 
given by a Union measure, this, in itself, is not enough to attribute to the 
Member State any infringement of primary law caused by the authorized 
measure. Luja considers that this position is not fully convincing.1143 He 
maintains that in the Alumina scenario, the conclusion that the aid is not 
attributable to the Member State is even less tenable. In particular, a unila-
teral and autonomous decision by a Member State is undoubtedly present 
in a situation where a Member State not only exercises an option laid down 
in a directive but it files a request to a Union institution for an authorization 
to apply a derogation.1144 In our view, the situation in Alumina should be 
looked at from the opposite angle; that is, not only does a Union directive 
permit a derogation, a Union institution also expressly confirms by way of 
an individual decision that no distortion of competition is caused by the 
derogation and therefore, the requesting Member State is entitled to apply 
it. In such circumstances it is fair that any eventual distortion of competition 
will not be imputed to the Member State.  

The Court would, most likely, arrive at the same conclusion as in Alumina 
if a directive directly granted a clear-cut authorization without the interme-
diation of a Council decision.1145 Hence, if the Court scrutinized the imple-
mentation by the Member States of the optional exemptions and derogations 
provided for by the VAT Directive the selective advantages that they may 

1141. Ibid. para. 98.
1142. Ibid. para. 95.
1143. Luja, supra note 1121, p. 121.
1144. Ibid.
1145. Englisch mentions an exception to this; namely, when a directive explicitly provides 
that an optional measure authorized by it may constitute State aid and in that case it has to 



394

Chapter 8 - Primary law and secondary law in the field of taxation

cause would not be imputed to the Member State and thus would not con-
stitute State aid as long as it is a clear-cut authorization leaving no margin 
of discretion to the Member States. The Commission apparently considers 
that most of the reductions and derogations included in the VAT Directive 
are of this nature, as it states in its 2004 Implementation Report: 

“To be caught by the concept of state aid measures must favour certain under-
takings by reducing the charges normally born by them. In this connection, VAT 
reductions are subject to strict Community rules and conform to the principle of 
equality of taxation for similar products. Such reductions are therefore not usu-
ally caught by Article 87(1) [now Article 107(1) TFEU]. As a general rule the 
same is not true for excise duties which directly affect businesses. A reduction 
in such duties which favours certain undertakings may constitute state aid.”1146    

The third category is constituted by those cases where secondary law reser-
ves a broad scope of discretion to the Member States when granting an 
option; at least, broad enough that the option can be exercised in conformity 
with primary Union law. If in such a scenario the exercise of the option by 
a Member State leads to an infringement of primary law the latter would 
be imputable to the Member State. In the context of the State aid rules the 
Courts have not yet dealt with such a case. As discussed above, in our view, 
the Deutsche Bahn case could have fallen in this category, which would 
have meant a different outcome for the case. In the context of the fundamen-
tal freedoms Bosal and Keller Holding continue to represent this category.1147 

In contrast to the State aid rules, there is no requirement under the free 
movement provisions that in order to establish an infringement of the funda-
mental freedoms such infringement must originate from a Member State. To 
the contrary, as we have emphasised throughout the previous Chapter, the 
prohibitions under the freedoms are also addressed to the Union institutions: 

“[...] the prohibition on restrictions on freedom to provide services applies not 
only to national measures but also to measures adopted by the European Union 
institutions [...]”1148

be notified to the Commission, as Article 26(2) of the Energy Tax Directive does (Council 
Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for 
the taxation of energy products and electricity), see Englisch, supra note 1121, p. 15.  
1146. Report on the implementation of Commission notice on the application of state 
aid rules to measures relating to direct business taxation, COM(2004)434, 09.02. 2004, 
para. 72. 
1147. Case C-168/01 Bosal; Case C-471/04 Keller Holding.
1148. Case C-97/09 Schmelz, para. 50.
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Thus, while the State aid rules seem to exclude a priori the possibility that 
aid granted by a Union act could breach Articles 107-108, a Union act 
may very well infringe the fundamental freedoms. This has consequences 
as regards the question to what extent restrictions and distortions in the 
internal market can effectively be eliminated irrespective of their source. 
To explain, we concluded in the previous Chapter that if a national measure 
merely implements an authorization granted under secondary law which 
does not leave any discretion for the Member States in transposition the 
national measure should be tested only against the secondary law granting 
the authorization. This seemingly rigid approach is not problematic, in most 
of the cases, as the act of secondary law itself can always be reviewed for 
its compatibility with the fundamental freedoms (unless the issue arises in 
an infringement procedure). The invalidation of secondary law on ground 
of incompatibility with the freedoms would necessitate the setting aside of 
the implementing national law as well. This mechanism ensures – at least, 
in principle – that restrictions on the fundamental freedoms cannot remain 
in place even where they originate from secondary Union law. This is diffe-
rent in the context of the State aid rules. If an act of secondary law gives an 
authorization for the Member States, without leaving them any margin of 
discretion, to introduce an exemption or other relief from a harmonized tax 
which is clearly selective and distorts competition the resulting aid could not 
be attributed to the Member State. Instead, it would have to be attributed to 
the Union and, being Union aid, it would escape the application of the State 
aid rules under Articles 107-108 TFEU. Thus, neither the national measure 
nor the Union act could be considered to infringe the State aid rules. As a 
result, the distortion of competition could not be eliminated. The question is 
whether the requirement that an aid must be attributable to a Member State 
means that Union measures are free to grant selective advantages to certain 
undertakings and thus free to distort competition. Or is there any alternative 
legal remedy in the arsenal of Union law which can be used against distor-
tions caused by Union acts?           

Englisch explains that it is logical that distortions of competition and selec-
tive advantages are not attributed to the Member States and therefore do 
not fall under the State aid rules if they result from the implementation of 
compulsory rules of secondary law or the exercise of authorizations gran-
ted by secondary law which leave no margin of discretion to the Member 
States. The fact that the Union institutions – the Commission which initiates 
Union legislation and the Union legislature which adopts it – have approved 
the Union measure which contains those rules and authorizations implies 
that they evaluated its intrinsic effects and did not find that it would cause 
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distortions which are harmful to the internal market.1149 This means, accor-
ding to Englisch, that the measure is not susceptible to promoting national 
protectionist interests contrary to the internal market and therefore it does 
not have to fall under State aid control the initial and primary purpose of 
which is to fight such measures. On the one hand, it can, indeed, be argued 
that according to the distribution of competences under the State aid rules, 
the Commission has exclusive competence to decide on the compatibility 
of State aid with the internal market. When a Union act proposed by the 
Commission provides for aid to certain undertakings it can be assumed 
that such aid has been assessed by the Commission in the preparation of 
the legislation and has been found compatible with the internal market. 
Such aid does not have to be subjected to the procedure under Article 108 
TFEU, which would be the consequence of qualifying it as State aid. The 
Commission’s assessment of the measure in the State aid procedure would 
not be different from that in the legislative procedure. On the other, it should 
be remembered that the Commission does not have unlimited discretion 
under the States aid rules to declare any sort of aid compatible with the 
internal market. The Commission can only declare such measure compa-
tible aid which falls under one of the categories of Article 107(3).  There 
are highly detailed guidelines which lay down the criteria of assessment for 
the compatibility analysis. Hence, this kind of specific assessment cannot 
be substituted for by the general considerations which form part of the 
preparation of legislative acts. In addition, the Commission’s proposal for 
a legislative act may go through rather substantial changes by the time it 
gets adopted as a Union directive and the necessary compromises in the 
supranational legislative process may well lead to insertions of selective and 
distortive elements in the final act which the Commission would not accept 
when carrying out an objective compatibility assessment under the State 
aid rules. Therefore, in our view, the argument that any sort of selective 
aid which may be entailed by Union legislative acts is necessarily compa-
tible with the internal market due to the fact that the Commission propo-
sed it cannot be accepted. Furthermore, in response to Englisch’s argument 
above, it can be pointed out that the State aid rules safeguard not only 
against distortions which are motivated by national protectionist interests 
but all kinds of distortions between economic agents operating in the inter-
nal market. Deutsche Bahn demonstrates how serious sectoral distortions a 
Union measure can cause in the internal market. According to Terra, “the 
EU value added tax provisions are full of favouritism”.1150 He mentions, 
inter alia, the special treatment of VAT groups and of public bodies, the 

1149. Englisch, supra note 1121, p. 15.
1150. Terra, supra note 948, p. 101.
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distinction between books and e-books and the various special schemes. In 
view of this, the outcome that competitive distortions in the internal market 
can only be tackled if they originate from the Member States is clearly 
not satisfactory. Thus, it is important to point out, as Englisch and Terra 
do, that in the case of Union measures the distortions that they may cause 
can be tackled by subjecting them to review in the light of the principle of 
equality.1151 Deutsche Bahn and Puffer demonstrate that this path is indeed 
available. However, the outcomes of the cases also show that the light-touch 
review applied by the Court and its high deference to the Union legislature 
do not ensure an effective constitutional-type review of Union legislation in 
the light of the general principles of EU law which could fulfil the function 
which the State aid rules fulfil in relation to national measures. Admittedly, 
this problem is not unique to the review of Union legislation in the light of 
the general principles of EU law. The Court uses a similarly low standard 
when it reviews Union legislation in the light of the fundamental freedoms. 
Therefore, in the end, not only competitive distortions but also restrictions 
on the fundamental freedoms tend to remain in place when they are caused 
by Union measures, as we will see below in Section 8.3.5. 

In summary, the case law discussed above shows that the question of whether 
an infringement of primary law caused by a Member State measure exerci-
sing an option or authorization granted by secondary Union law is attributa-
ble to the Member State or the Union is relevant under both the fundamental 
freedoms and the State aid rules. While under the fundamental freedoms 
the question needs to be answered in order to know which norm, i.e. the 
implementing national law or secondary Union law, is to be tested against 
the freedoms, under the State aid rules imputability to a Member State is a 
constitutive element of the concept of State aid. This means that the conclu-
sion that a potential infringement of the fundamental freedoms is attributa-
ble to a Union measure does not affect the answer to the question whether 
an infringement indeed exists. Conversely, the conclusion that a selective 
advantage is attributable to a Union measure excludes the possibility of 
such measure being qualified as State aid and in turn, contravening Articles 
107-108 TFEU. In other words, although for different reasons, the question 
of imputability is relevant under both sets of Treaty provisions. Therefore, it 
makes sense to assess it under the two sets of rules on the basis of the same 
criterion, namely, the margin of discretion left by secondary law granting 
the option or authorization to the Member States. Three scenarios can be 
distinguished pursuant to this criterion. First, when a Member State measure 
implements a compulsory rule of secondary law, a potential infringement 

1151. Englisch, supra note 1121, p. 15; Terra, supra note 948, p. 110.
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of the fundamental freedoms or a potential selective aid which results from 
such implementation must be attributed to secondary law, i.e. the Union. 
Second, when a Member State measure exercises an authorization granted 
by secondary law which leaves no discretion to the Member State as regards 
how to exercise the authorization, any ensuing infringement of the free-
doms or any ensuing aid is to be attributed to the Union again. Third, when 
a Member State measure exercises an option afforded by secondary law 
which leaves sufficient scope of discretion to the Member State to exercise 
the option in conformity with primary law, any potential infringement of the 
latter must be attributed to the Member State. Adding to these the conclusi-
ons drawn in Chapter 7 with regard to the fundamental freedoms, in the first 
and second scenarios the implementing national legislation is to be tested 
only against secondary law, however, as secondary law itself is in breach 
of the fundamental freedoms (or another Treaty provision, such as Article 
110 TFEU) this should – at least, in principle – lead to the invalidation of 
secondary law which in turn, means that the implementing national law will 
have to be set aside too. In the third scenario the implementing national law 
is to be tested both against secondary law and the fundamental freedoms (or 
Article 110 TFEU). The fact that it may be in compliance with secondary 
law will not save it from condemnation as long as it is not in line also with 
the fundamental freedoms. As far as the State aid rules are concerned, in the 
first and second scenario the selective advantage deriving from a Union act 
does not amount to State aid and thus, will avoid the application of Articles 
107-108 TFEU. However, this should not mean that a selective advantage 
which distorts competition in the internal market can remain in place. The 
Union act to which such selective advantage is imputable must be subjected 
to review in the light of the principle of equality as a general principle of EU 
law, which is a general norm in relation to the State aid rules and therefore, 
applies whenever the conditions for applying the more specific rules are not 
met. In the third scenario a Member State exercises an option provided for 
by secondary law while having a sufficient margin of discretion in order to 
avoid a selective benefit to be granted to any category of undertakings. If 
despite of this, such selective advantage occurs, it will be attributed to the 
Member State meaning that the infringement of the State aid rules can be 
established with regard to the national measure.                
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8.3.3.  Simultaneous application of secondary law and the 
fundamental freedoms

8.3.3.1.  Recollections from Chapter 7

As we concluded in Chapter 7, in policy areas covered by exhaustive har-
monization, national law has to be tested only against the harmonizing 
secondary legislation and not against the fundamental freedoms. Thus, in 
exhaustively harmonized fields secondary law applies, as a rule of thumb, 
exclusively; this, however, does not mean that the fundamental freedoms 
are completely excluded from such areas. Secondary law supersedes the 
freedoms only in the order of application but not as a matter of hierarchy. 
In other words, the legality of secondary law itself remains reviewable in 
the light of the freedoms (see Section 7.2.5.). Conversely, in areas which are 
only partially harmonized or where secondary law lays down only minimum 
standards or otherwise leaves leeway for the Member States in implementa-
tion, the fundamental freedoms do apply to the actions of the Member States 
which fall outside the limited scope of harmonization measures or which go 
beyond the minimum standards or which enact detailed rules in transposi-
tion of general provisions (see Section 7.2.6). In all these cases secondary 
law and the fundamental freedoms apply simultaneously and function as a 
dual standard for measuring the compatibility of the measures that Member 
States adopt in the exercise of their discretionary powers.

8.3.3.2.  Within and outside the scope of the direct tax directives

As the direct tax directives bring about harmonization in narrow and pre-
cisely circumscribed fields, they use the technique of minimum harmoni-
zation and they grant several options for the Member States, they leave a 
wide domain for the discretion of the Member States and in turn, for the ap-
plication of the fundamental freedoms to control the use of such discretion. 
First, the personal and material scope of the directives is strictly defined; 
when situations fall outside such strictly defined scope, the fundamental 
freedoms fully apply and control the taxation by the Member State of such 
situations. As far as the Parent – Subsidiary Directive is concerned, it is 
well-settled case law that in relation to dividend distributions on sharehol-
dings which do not reach the minimum participation threshold set by the 
Directive it is up to the Member States to decide whether or not they relieve 
economic double taxation; if they do so, however, they need to comply with 
the prerogatives of the freedoms. As the Court has consistently held:        
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“The mere fact that, for holdings to which Directive 90/435 does not apply, 
it is for the Member States to determine whether, and to what extent, a series 
of charges to tax and economic double taxation are to be avoided and, for 
that purpose, to establish, either unilaterally or through DTCs concluded with 
other Member States, procedures intended to prevent or mitigate such a series 
of charges to tax and that economic double taxation, does not of itself mean 
that the Member States are entitled to impose measures that contravene the 
freedoms of movement guaranteed by the Treaty.”1152 

In another case, the distribution did not qualify for the benefit of the 
Directive because the recipient of the dividends did not hold full ownership 
title to the shares underlying the distribution as required, according to the 
Court’s interpretation, by Article 3 of the Parent – Subsidiary Directive. 
Nevertheless, the Court held that by virtue of the rights to free movement 
guaranteed by the Treaty, the Member State was obliged to relieve economic 
double taxation on foreign-source dividends received by the holder of usu-
fruct rights over the underlying shares if it relieved such double taxation on 
similar domestic-source dividends.1153     

Similarly, the Court emphasized that the fact that a dividend distribution 
falls outside the scope of the Parent-Subsidiary Directive because the com-
panies involved in the distribution are not amongst the entities eligible for 
the benefits of the Directive or not subject to tax as required by the Directive 
does not mean that the distribution can freely be subjected to discriminatory 
treatment by the Member States:    

“[...] the situation at issue in the main proceedings does not fall within the 
scope of Directive 90/435, since a company in the form of a SICAV does not 
satisfy the conditions set out in Article 2(1)(a) and (c) of that directive.

The Court has already held that, in respect of shareholdings which are not co-
vered by Directive 90/435, it is for the Member States to determine whether, and 
to what extent, economic double taxation of distributed profits is to be avoided 
and, for that purpose, to establish, either unilaterally or by conventions con-
cluded with other Member States, procedures intended to prevent or mitigate 

1152. ECJ, 12 December 2006, Case C-374/04 Test Claimants in Class IV of the ACT 
Group Litigation v Commissioners of Inland Revenue, para. 54; ECJ, 12 December 2006, 
Case C-446/04 Test Claimants in the FII Group Litigation v Commissioners of Inland 
Revenue, paras. 68-69; ECJ, 8 November 2007, Case C-379/05 Amurta SGPS v Inspecteur 
van de Belastingdienst/Amsterdam, para. 24; ECJ, 19 November 2009, Case C-540/07 
Commission v Italy, para. 31; CJ, 3 June 2010, Case C-487/08 Commission v Spain, para. 
40; CJ, 20 October 2011, C-284/09 Commission v Germany, para. 48.
1153. ECJ, 22 December 2008, Case C-48/07 État belge – Service public fédéral Finances 
v Les Vergers du Vieux Tauves SA, para. 49.
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such economic double taxation. However, that does not of itself allow them to 
impose measures that are contrary to the freedoms of movement guaranteed 
by the Treaty [...]”1154

Hence, the case law described above unequivocally confirms that the funda-
mental freedoms constitute a limit to the exercise by the Member States of 
their powers in direct taxation even in areas where a harmonization measure 
exists but the concrete situation under review falls outside the material or 
personal scope of such measure. In this respect the Member States had 
previously argued to the effect that the direct tax directives had created 
a reserved domain for the Member States in the broad area of the subject 
matter which they cover meaning that in cases which concern such sub-
ject-matter but which do not meet the objective or subjective conditions for 
the application of the directives the Member States’ powers remain unaffec-
ted by EU law.1155 This was plainly rejected by the Court. As summarized 
by Kofler, “the Court is not willing to accept [...] arguments, which aim at 
carving out domestic measures from the impact of the freedoms just because 
the existence of directive in the specific field of law, even if the concrete 
factual situation is not covered by the objective or subjective scope of such 
directive [...]”.1156 

The 2003 amendment of the Parent – Subsidiary Directive shows that the 
fundamental freedoms not only apply outside the scope of the Directive but 
their impact is sometimes expressly confirmed by extending the scope of the 
Directive to situations which have not been covered before.1157 The original 
1990 version of the Directive did not cover situations in which dividends 
were received by EU permanent establishments of eligible parent com-
panies. The Court’s case law – specifically Avoir Fiscal and Saint Gobain1158 
– settled early on that the freedom of establishment requires the Member 
States to treat permanent establishments of companies of other Member 

1154. ECJ, 18 June 2009, C-303/07 Aberdeen Property Fininvest Alpha Oy, paras. 27-
28; ECJ, 1 October 2009, Case C-247/08 Gaz de France – Berliner Investissement SA v 
Bundeszentralamt für Steuern, para. 60. 
1155. Case C-379/05 Amurta, paras. 21-23.
1156. Kofler and Tenore, supra note 603, p. 326.
1157. The Explanatory Memorandum calls the amendment a ‘clarification’ to the text 
of the Directive, see Explanatory Memorandum of the Commission’s Proposal for a 
Council Directive amending Directive 90/435/EEC on the common system of taxation 
applicable in the case of parent companies and subsidiaries of different Member States, 
COM(2003)462 final, point 19. See further on this Kofler and Tenore, supra note 603, 
pp. 332. 
1158. ECJ, 28 January 1986, Case 270/83 Commission v France (Avoir Fiscal); ECJ, 
21 September 1999, Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung 
Deutschland v Finanzamt Aachen-Innenstadt.
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States equally to resident companies also with regard to granting relief for 
economic double taxation on the dividends they receive. Thus, the fact that 
distributions received by permanent establishments did not fall within the 
scope of the Directive did not mean that they could be subjected to discri-
minatory treatment. The amendment of the Directive explicitly included 
this scenario in the scope of the Directive. The only situation in which such 
inclusion would change the outcome compared to the protection under the 
freedoms is where the Member State in which the permanent establishment 
is situated taxes the dividends distributed by resident subsidiaries to resident 
parent companies. Such Member State would also want to tax dividends dis-
tributed by a resident company to a permanent establishment situated in its 
territory. In this case, the Directive would, in principle, require the grant of 
an exemption or indirect credit to the permanent establishment irrespective 
of the lack of discriminatory treatment under domestic law in comparison 
with purely domestic situations. However, it has to be noted that the amen-
ding Directive expressly excludes such a situation from its scope. It is stated 
in its Preamble that “[...] situations where the permanent establishment and 
the subsidiary are situated in the same Member State, can, without preju-
dice to the application of the Treaty principles, be dealt with on the basis 
of national legislation by the Member State concerned”.1159 Thus, where 
there is no discrimination, neither the freedoms nor the Directive require the 
grant of relief to the permanent establishment. This means basically that the 
amendment of the Parent – Subsidiary Directive with regard to permanent 
establishments did not bring about any substantive change given that the 
same outcome had already been guaranteed by the freedoms. In any event, 
the statement above which refers to the application of national legislation 
but “without prejudice to the application of the Treaty principles” shows 
that the Union legislature shares the view that situations falling outside the 
scope of the Directive are not shielded from the effect of the fundamental 
freedoms.1160         

The Merger Directive raises a similar issue to that of the situations fal-
ling outside the personal or material scope of the Parent – Subsidiary 
Directive.1161 In particular, the Merger Directive provides for a deferral of 
capital gains taxation on mergers, divisions, partial divisions, transfers of 
assets or exchanges of shares and the transfer of seat of an SE or SCE 

1159. Preamble to Council Directive 2003/123/EC of 22 December 2003 amending 
Directive 90/435/EEC on the common system of taxation applicable in the case of parent 
companies and subsidiaries of different Member States, eight recital (ninth recital of the 
Preamble to the recast Parent –Subsidiary Directive).
1160. Kofler and Tenore, supra note 603, p. 334.
1161. Ibid.
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(‘reorganization transaction’) on the condition that the assets of the com-
pany involved in the reorganization transaction remain effectively connected 
with a permanent establishment in the State of the transferring company or 
in the State from which the SE or SCE moves (‘exit State’).1162 As Kofler 
describes it, the ‘permanent establishment requirement’ is a substantive 
prerequisite for the application of the beneficial regime provided for by the 
Merger Directive.1163 The consequence of such requirement is that the exit 
State is obliged to grant a tax deferral on reorganization transactions only 
if a permanent establishment remains in its territory which guarantees that 
it can exercise its taxing right, at the time of alienation, over the transferred 
assets on which capital gains taxation had been deferred. Thus, the question 
arises whether the Member States are entitled to levy an immediate exit tax 
on all the reorganization transactions where no permanent establishment is 
left behind in the exit State. If we only take into account the provisions of 
the Merger Directive there is nothing which would preclude such immediate 
exit taxation. However, it is well-settled case law that the freedom of esta-
blishment prevents the Member States from taxing by way of an immediate 
exit charge the transfer of residence of individuals1164 and – as has been 
recently clarified – the transfer of seat of companies and the transferring 
of assets from a permanent establishment to the head office or another per-
manent establishment situated in another Member State.1165 According to 
this case law, the levy of immediate exit tax on all these movements and 
transactions is a disproportionate restriction on the freedom of establish-
ment even if the assets on which the taxable capital gains have accrued are 
moved out of the tax jurisdiction of the exit State, that is, when no perma-
nent establishment is left behind. On the basis of the premise that outside the 
scope of secondary law the fundamental freedoms are fully applicable, the 
freedom of establishment, as interpreted by the Court in the case law menti-
oned above, should prevent the Member States from charging an immediate 
exit tax on the reorganization transactions falling under the scope of the 
Merger Directive even where the permanent establishment requirement is 
not met.1166 Thus, the situation in which the substantive prerequisite for tax 

1162. Merger Directive, Articles 4(2)(b) and 12.
1163. Kofler and Tenore, supra note 603, p. 334.
1164. ECJ, 11 March 2004, C-9/02 Hughes de Lasteyrie du Saillant v Ministère de 
l’Économie, des Finances et de l’Industrie; ECJ, 7 September 2006, Case C-470/04 N v 
Inspecteur van de Belastingdienst Oost/kantoor Almelo.
1165. CJ, 29 November 2011, Case C-371/10 National Grid Indus BV v Inspecteur van 
de Belastingdienst Rijnmond /kantoor Rotterdam; CJ, 6 September 2012, Case C-38/10 
Commission v Portugal; CJ, 31 January 2013, Case C-301/11 Commission v Netherlands; 
CJ, 25 April 2013, Case C-64/11 Commission v Spain.
1166. This view is defended by the Commission, see Communication from the Commission 
to the Council, the European Parliament and the European Economic and Social Committee 
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deferral under the Directive is not met is deemed to fall outside the scope 
of the Directive and as such, it is subject to the application of the freedoms. 
Admittedly, the outcome of the parallel application of the Merger Directive 
and the freedom of establishment is that in the case of reorganization trans-
actions, where the taxpayer or the taxpayer’s assets leave the tax jurisdiction 
of a Member State which has a tax claim over capital gains accrued on the 
exiting assets, the Member State is precluded from levying an immediate 
exit tax whether or not a permanent establishment is left behind. From this 
perspective, it can be legitimately asked what the use or raison d’être of the 
Merger Directive is. It lays down a beneficial tax regime dependent on the 
fulfilment of a substantive prerequisite; however, the same beneficial treat-
ment can be claimed under primary law without fulfilling such prerequisite 
as long as the Member State concerned grants such beneficial treatment on 
purely domestic reorganizations as well (which most, if not all, Member 
States do). 

Having regard to the differing perspectives, academic commentators are 
divided on the issue. While the majority accepts the general premise that 
outside the scope of the Directive domestic legislation must comply with 
the fundamental freedoms,1167 which means that tax deferral must be granted 
irrespective of the presence of a permanent establishment in the exit State, 
the opposite position can be taken by arguing ‘a contrario’. Namely, if the 
Merger Directive requires the Member States to grant tax deferral only 
when a permanent establishment remains in the exit State it follows a con-
trario that if no permanent establishment is left behind, the Member States 
are allowed to tax immediately upon exit. Furthermore, it could also be 
argued that the non-fulfilment of a substantive prerequisite for a beneficial 
treatment under the Directive does not mean that the situation falls outside 
the scope of the Directive. Rather it is within the coverage of the Directive 
while not meeting a positive condition set out by the Directive’s provisi-
ons exhaustively covering the area. Therefore, to these situations only the 
provisions of the Directive apply to the exclusion of the fundamental free-
doms. Similar arguments have been put forward in academic commentary 
regarding a case decided by a German court on the transfer of seat of an 

– Exit taxation and the need for co-ordination of Member States’ tax policies COM(2006) 
825 final, Pont 3.1. Further on this, see Letter of formal notice – Norwegian rules on exit 
tax. EFTA Surveillance Authority (comments by Szudoczky), H&I 2010/7.8. A different 
approach is taken by Dourado who suggests that as long as the permanent establishment 
requirement of the Merger Directive is considered to be a precise, clear and unconditional 
rule (i.e. with direct effect) and not optional, the Directive itself is incompatible with the 
freedom of establishment, see Dourado, supra note 641, pp. 184-185.  
1167. See for a comprehensive account of the academic literature expressing this view, 
Kofler and Tenore, supra note 603, FN 131.
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SE from Germany to Austria where the capital gains accrued on the share-
holdings held by the SE were taxed by Germany upon the transfer, as no 
permanent establishment was left in Germany.1168 This case demonstrates 
perfectly well the paradoxical result that follows from the argument which 
contends that this situation is still within the scope of the Directive and the 
fundamental freedoms do not require the relinquishing of the immediate 
exit tax. Specifically, according to this argument, the transfer of seat of 
an SE falls under the scope of the Merger Directive by virtue of Articles 
2(k) and 12 of the Directive. The fact that the transfer does not meet the 
condition of leaving the assets behind connected to a permanent establis-
hment does not take the situation out of the coverage of the Directive. As 
the condition for tax deferral is not met, the deferral can be denied and the 
capital gains can be taxed right upon exit. However, it should be noted that 
if the company transferring its seat were a national company formed under 
German law the transfer would, indeed, fall outside the scope of the Merger 
Directive, as the transfer of seat of national companies is not covered by 
the latter. Therefore, such a transfer would be governed by the fundamen-
tal freedoms which would prohibit the imposition of an immediate exit 
tax. As a consequence, a national company could transfer its seat with a 
tax deferral under the fundamental freedoms, whereas an SE – a European 
company form which was specifically created with the purpose of allowing 
it to move freely without legal obstacles in the internal market and which 
was specifically brought within the scope of the Merger Directive in order 
to facilitate such movement – would be liable to an exit tax precisely due 
to the application of the Directive. Such an absurd outcome unquestionably 
shows that the argument must be wrong. Therefore, we support the view 
that for the purposes of assets not connected with a permanent establishment 
in the exit State, the permanent establishment requirement of the Merger 
Directive is a ‘nonrule’ which leaves the situation to be decided by the ap-
plication of primary EU law.1169 

This still leaves open the question what the exact use of the Merger Directive 
is. Undoubtedly, it brings about uniformity in defining the eligible transac-
tions and enhances legal certainty by laying down detailed rules governing 
specific issues linked to intra-Union corporate reorganizations, for example, 
the transfer of a permanent establishment and transparent entities; how-
ever, as regards its main purpose, the fundamental freedoms guarantee tax 

1168. FG Rheinland-Pfalz v. 7.1.2011, 1 V 1217/10, see W. Mitschke, Kein steuerf-
reier Exit stiller Reserven bei Sitzverlegung einer SE von Deutschland nach Österreich, 
Internationales Steuerrecht 8/2011, pp. 294-299.
1169. Kofler and Tenore, supra note 603, p. 338 with references to academic literature 
expressing this view in FN 132. 
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neutral treatment of corporate reorganizations in a much broader scope than 
the Directive does.1170 This is the consequence of negative integration pro-
gressing at a much higher speed than positive integration in the field of 
direct taxation. Undoubtedly, in 1990 when the Directive was adopted the 
creation of a common tax neutral regime for cross-border reorganizations, 
even if limited by considerations of safeguarding the financial interest of 
the Member States, was a big step in furthering integration in the area of 
taxation. However, more than 20 years later, it is difficult to deny that the 
Directive has become rather obsolete in comparison with what has been 
achieved by the application of the fundamental freedoms.                

Finally, another situation where the direct tax directives and the fundamen-
tal freedoms apply simultaneously is when the directives grant an option for 
the Member States which leave room for the exercise of their discretion. As 
we have discussed in the previous Chapter, the starting point for the Court 
in assessing these situations is that “the fact that a national measure may be 
consistent with a provision of secondary law [...] does not have the effect 
of removing that measure from the scope of the provisions of the Treaty.”1171 
Thus, national measures which are adopted by the Member States in the 
exercise of an option granted by secondary law are subject to review for 
compliance with the Treaty freedoms.1172 The Bosal case, which unequi-
vocally clarified this point, concerned the Parent – Subsidiary Directive, 
specifically, Article 4(3) thereof which gives an option to the Member States 
to exclude costs and losses relating to the holding in the subsidiary from 
deduction from the parent company’s profits. The Netherlands made use of 
this option by allowing Netherlands parent companies to deduct financing 
costs relating to their holdings in subsidiaries only insofar as the subsidi-
aries generated profits taxable in the Netherlands. As we have discussed 
above, the Court held that exercising the option in such a way infringed the 
freedom of establishment, as it discriminated against parent companies with 
subsidiaries resident in other Member States which normally do not generate 
taxable profits in the Netherlands. Although the Netherlands provision was 

1170. Notably, this is not the case with the Interest and Royalties Directive which pro-
vides for an exemption from tax at source of cross-border interest and royalty payments 
between associated companies of different Member States. An exemption from withholding 
tax at source could not be achieved by the application of the fundamental freedoms to 
such payments even if purely domestic payments are not subjected to withholding tax.  
According to the Court’s interpretation in Truck Center (ECJ, 22 December 2008, Case 
C-282/07 État belge – SPF Finances v Truck Center SA), such differential treatment of 
cross-border and domestic interest payments does not constitute discrimination under the 
freedom of establishment and the free movement of capital.  
1171. Case C-158/96 Kohll, para. 25.
1172. Dourado, supra note 641, p. 188.
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in line with the Directive, this did not mean per se that it also complied with 
the Treaty freedoms.1173 The freedoms, in such cases, constitute a second 
standard against which the compatibility of national law is to be measured. 
This was reaffirmed in Keller Holding where the argument of compliance 
with the Directive was brought up as a justification for the infringement of 
the freedom at issue. In this regard, the Court held that the Member State 
concerned was not “entitled, in order to justify the national legislation at 
issue in the main proceedings, to rely on the fact that the legislation merely 
implements a taxing power provided for in Article 4(2) of Directive 90/435 
[now Article 4(3) of the (recast) Parent – Subsidiary Directive] [...] such an 
option can be exercised only in compliance with the fundamental provisions 
of the Treaty [...]”.1174

The principle laid down in Bosal governs the use of all the options granted 
by the Parent – Subsidiary Directive. Kofler mentions, inter alia, the choice 
permitted to the Member States by Article 4(1) of the Directive between 
the exemption and the indirect credit method to relieve economic double 
taxation on inbound dividends.1175 The question whether this option can be 
exercised in a way that different methods are applied simultaneously to the 
effect that domestic-source dividends are exempted while foreign-source 
dividends are granted an indirect tax credit was at issue in the FII Group 
Litigation saga pending before the UK courts for several years and promp-
ting three referrals to the CJ. It is evident that such asymmetrical use of 
the relief methods may lead to foreign-source dividends being treated less 
favourably than domestic-source dividends which, in turn, would entail an 
infringement of the fundamental freedoms. We will discuss this issue more 
in detail in Section 8.3.4.5. in connection with reverse consistent interpre-
tation. 

Finally, another optional provision in the framework of the Parent-Subsidiary 
Directive is Article 3(2) which permits the Member States to set a minimum 
holding period of up to two years for the application of the benefits of the 
Directive.1176 The requirement of exercising this option in conformity with 
the fundamental freedoms seems to entail that if a Member State chooses 
to set a minimum holding period for participations falling under the scope 
of the Directive it has to do so with regard to domestic participations as 
well by setting the same minimum holding period for the latter, as it seems 

1173. Case C-168/01 Bosal, paras. 25-27.  
1174. Case C-471/04 Keller Holding, para. 45.
1175. Kofler and Tenore, supra note 603, pp. 342-345. 
1176. Ibid. pp. 345-346.
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highly unlikely that a discrimination against cross-border participations in 
this respect could be justified on any ground under the Treaty’s free move-
ment provisions. 

In summary, the direct tax directives and the fundamental freedoms apply 
simultaneously to test the compatibility of national legislation which imple-
ments the directives or otherwise relates to the subject-matters governed 
by the directives. This is so because the direct tax directives do not result 
in exhaustive harmonization of the respective areas they govern. In par-
ticular, their subjective and objective scope is strictly circumscribed and 
even within the defined area they govern (i.e. dividend distributions, cor-
porate reorganizations, interest and royalty payments), they are limited to 
specific taxpayers and certain specific transactions while the benefits they 
provide for are dependent on the fulfilment of certain substantive prerequi-
sites. Therefore, all the situations in which these subjective and objective 
conditions or substantive prerequisites are not met remain to be subject 
to the fundamental freedoms. In addition, the direct tax directives contain 
numerous optional provisions which leave discretion for the Member States 
which avail themselves of the options with the result that the exercise of 
those options is also reviewable in the light of the fundamental freedoms.            

8.3.4.  Consistent interpretation

8.3.4.1.  Recollections from Chapter 7

In Chapter 7, we concluded that the Court uses the technique of interpre-
ting secondary law consistently with primary law mainly for the purpose 
of avoiding having to invalidate secondary law due to its incompatibility 
with primary law. We distinguished different groups of cases according to 
the extent to which the Court adjusts or bends the meaning of secondary 
law derived from its wording in order to arrive at a result which is in con-
formity with primary law. In some cases, the meaning of a term included in 
secondary law is completely open to interpretation; therefore, a reconciling 
interpretation of the term with primary law is a natural exercise. In other 
cases, the wording of secondary law allows, in principle, different interpre-
tations. In such case, the Court holds that the correct interpretation is the one 
which renders secondary law compatible with primary law.  Sometimes this 
leads the Court to favour a highly formalistic interpretation which ignores 
the actual effects of secondary law but which successfully maintains the 
validity thereof. Finally, there are cases where the technique of consistent 
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interpretation results in contra legem interpretation of secondary law. These 
different uses of the technique of consistent interpretation can be traced also 
in the interpretation of the tax directives. 

8.3.4.2.  Consistent interpretation instead of invalidation 

One of the clearest examples of the application of the method of consistent 
interpretation is Gaston Schul.1177 As we discussed in Section 8.2.2.3. (ii), 
the Court held in this case that the full double imposition of VAT on pri-
vate-to-private transactions which the VAT Directive in force at that time 
(the Sixth Directive) seemingly endorsed by allowing the levy of VAT on 
imports and not providing for a refund of VAT on exports was contrary to 
Article 110 TFEU. From this conclusion the question logically followed 
whether the Sixth Directive was invalid insofar as it allowed the levy of VAT 
on imports of goods which were already burdened with VAT in the Member 
State of exportation thereby resulting in the infringement of a Treaty provi-
sion. The Court first confirmed that the requirements of Article 110 TFEU 
are “of a mandatory nature and do not allow derogation by any measure 
adopted by an institution of the Community”.1178 Nevertheless, the Court 
avoided declaring the relevant provision of the Sixth Directive invalid by 
holding that Article 110 TFEU does not preclude the imposition of VAT 
on imports altogether. Rather it only requires the Member State of impor-
tation to grant a credit for the residual amount of VAT paid in the Member 
State of exportation which is still included in the value of the product on 
import. The wording of the relevant provision of the Sixth VAT Directive 
did not preclude such interpretation according to which the Member State 
of importation could tax but with an obligation to reduce its tax claim by 
the tax paid in the other Member State. Given that it rendered the provision 
of the Directive consistent with Article 110 TFEU, only this interpretation 
was correct. The Court thus held:

“[...] there are no grounds for considering Article 2, Point 2 of the Sixth 
Directive, according to which “importation of goods” is to be subject to va-
lue-added tax, to be invalid. It is simply necessary to define the scope of that 
provision and interpret it in a manner consistent with the requirements of the 
Treaty [...]

[...] Article 2, Point 2 of the Sixth Directive is compatible with the Treaty and 
therefore valid since it must be interpreted as not constituting an obstacle to the 
obligation under Article 95 [now Article 110] of the Treaty to take into account, 

1177. Case 15/81 Gaston Schul. 
1178. Ibid. para. 42.
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for the purpose of applying value added tax to imports [...], the residual part of 
the value added tax paid in the Member State of exportation contained in the 
value of the product when it is imported”1179 

Considering the silence of the Sixth Directive regarding any obligation of 
the Member State of importation to grant a credit for the VAT levied in the 
other Member State, it is likely that the Union legislature did not intend to 
provide a solution for the ensuing double taxation. However, as the wording 
of the Directive did not expressly preclude it, the Court – with a creative 
move – was able to impose an interpretation on the Directive which pre-
vented double taxation from occurring producing a result more in line with 
primary law and the internal market.   

The Opinion of Advocate General Kokott in Schmelz provides a rather 
extreme example of consistent interpretation used for the purpose of avoi-
ding the need for invalidating secondary law. As we discussed in the previ-
ous Section, in this case the VAT Directive provided for an optional regime 
for small undertakings which exempted them from VAT on the condition 
that they were established in the Member State where the turnover was 
generated. As explained above, the VAT Directive left no margin of discre-
tion to the Member States in the implementation of the optional regime and 
therefore any potential infringement of the fundamental freedoms resulting 
from that regime would have to be considered as caused by the Directive. 
Having arrived at this conclusion, Advocate General Kokott continued with 
analysing whether the incriminated provision of the VAT Directive, indeed, 
restricted the freedom to provide services and therefore was invalid. The 
Directive treated the provision of cross-border services less favourably 
than that of domestic services by excluding service providers established in 
other Member States from the VAT exemption. As established and non-es-
tablished service providers were in a comparable situation in a case such 
as that of Mrs Schmelz, the existence of a restriction on the freedom to 
provide services was established. As to the justification of the restriction, 
the Advocate General found that the exclusion of non-established persons 
from the regime was intended to ensure that each small undertaking benefits 
from the concession only once, that is, where it is established. Thus, the 
need to guarantee the effectiveness of fiscal supervision could, in principle, 
have justified the restriction. However, according to the Advocate General, 
the provision at issue was not proportional to achieve that objective in a 
situation such as that of Mrs Schmelz who only generated taxable turnover 
in Austria and could not benefit from the small undertakings regime in her 

1179. Ibid. paras. 43-44.
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Member State of residence. Hence, the Advocate General found that the 
exclusion of non-established service providers from the small undertaking 
regime unjustifiably restricted the freedom to provide services. However, 
she did not conclude from this that the contested provision of the VAT dir-
ective was invalid. Rather she raised the question whether this was neces-
sarily the meaning of that provision or it could have been interpreted in a 
way which avoided this outcome and thus avoided the need for invalidation. 
First, she recalled the requirement of consistent interpretation:     

“It is settled case-law that a Union act must be interpreted, as far as possible, 
in such a way as not to affect its validity. In that regard, all Community acts 
must be interpreted in accordance with primary law as a whole, including the 
fundamental freedoms, which prohibit less favourable treatment of cross-border 
situations compared with purely national situations, unless such treatment is 
objectively justified.”1180

In order to comply with this requirement, she proposed that the notion of 
‘establishment’ – a Union law notion to be interpreted autonomously – 
should be given a broad interpretation. The term ‘establishment’ requires 
that a person has a permanent, fixed point of contact in the Member State 
concerned, which therefore allows the owner of a property to be regarded as 
an established taxable person even if he does not use the property himself 
for residential purposes. This interpretation of the term ‘established’ is not 
only broad, it is diametrically the opposite to the interpretation that she 
proposed for the same term just a few paragraphs earlier when discussing 
whether the freedom of establishment or the freedom to provide services 
applied to the case at hand. She concluded that the freedom of establishment 
did not apply to the case, as the letting of property in itself without active 
management thereof in the State where it is situated or business activity 
carried out from there does not fall within the scope of that freedom. The 
Advocate General considered that such diverging interpretation of the same 
term is acceptable as:

“[...] The notions of establishment within the meaning of Article 43 EC [now 
Article 49 TFEU] and establishment in the third subparagraph of Article 24(3) 
of the Sixth Directive and Article 283(1)(c) of Directive 2006/112 exist in a 
completely different legislative context.”1181

In our view, the consistent interpretation of secondary law with primary 
law requires precisely that when a term used in primary law also appears 
in secondary law the same interpretation be given to it in order to ensure 

1180. Opinion of Advocate General Kokott, Case C-97/09 Schmelz, para. 109.
1181. Ibid. para. 114.



412

Chapter 8 - Primary law and secondary law in the field of taxation

coherence and consistency in the application of Union law. In addition, we 
find it hard to explain how the question of where small undertakings are 
established for the purpose of a beneficial VAT regime is so different from 
the question where undertakings are generally established in the sense of 
participating in the economic life of a Member State on a stable and conti-
nuous basis. Overall, in this case, the Advocate General’s intent to save the 
validity of the Directive and, at the same time, to ensure that the freedom to 
provide services is not restricted produced a paradoxical result. Namely, in 
order to interpret the Directive consistently with the fundamental freedoms, 
the same term used in the context of both of them would have had to be 
interpreted inconsistently. The Court did not follow its Advocate General’s 
advice; this does not mean, however, that the Court’s solution was much 
more satisfactory in terms of remedying the apparent infringement of a 
fundamental freedom caused by the VAT Directive (see Section 8.3.5.3.).

Another example of a controversial application of consistent interpretation 
is provided by the Socridis case.1182 In this case, the validity of the excise 
duty directives on alcoholic beverages1183 was challenged to the extent that 
they provided for different excise taxation of beer and wine. One of the 
directives laid down minimum rates for excise duty for alcohol. It fixed 
the minimum rate for wine at 0 allowing it, practically, to be exempted 
whilst for beer it set an actual minimum rate, i.e. higher than 0. The other 
directive provided for the methods of calculating the excise duty. In the 
case of beer, it set forth taxation by reference to both volume and alcohol 
content whilst in the case of wine solely by reference to volume. The adap-
tation of French law to this harmonized system resulted in beer being taxed 
significantly higher than wine whilst prior to harmonization the two types 
of alcoholic beverages were taxed similarly. The applicant, Socridis, argued 
that the harmonized system authorized discriminatory and anti-competitive 
practices in contravention of the second paragraph of Article 110 TFEU 
prohibiting internal taxation which affords protection to domestic products 
vis-à-vis imported products where the two categories of products are not 
strictly similar. In short, Socridis claimed that the excise duty directives 
were incompatible with Article 110 TFEU and therefore invalid. The Court 

1182. ECJ, 17 June 1999, Case C-166/98 Société Critouridienne de Distrubution (Socridis) 
v Receveur Principal des Douanes.
1183. Council Directive 92/83/EEC of 19 October 1992 on the harmonization of the 
structures of excise duties on alcohol and alcoholic beverages; Council Directive 92/84/
EEC of 19 October 1992 on the approximation of the rates of excise duty on alcohol and 
alcoholic beverages.
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rejected the claim with a brief and hardly satisfactory reasoning arguing 
that the directives left sufficient scope of discretion for the Member States 
to implement its rules in conformity with the Treaty. In this regard, it stated: 

“It is common ground that Directives 92/83 and 92/84 merely require Member 
States to apply a minimum excise duty on beer. Consequently, the Member 
States retain a sufficiently wide margin of discretion to ensure that the rela-
tionship of the taxes on wine and beer excludes any protection for domestic 
production within the meaning of Article 95 [now Article 110] of the Treaty.”1184

As far as we understand, the Court tells us that the minimum rate of excise 
duty on beer is a compulsory rule in the sense that the rate for beer cannot 
be lower than this minimum. However, the 0 minimum rate for wine is an 
optional rule in the sense that the Member States can always fix a higher 
rate than that for wine. Therefore, it is within the power of discretion of 
the Member States to avoid unequal treatment via differential rates and 
thereby, also to avoid violating Article 110. In fact, this means that alt-
hough secondary law explicitly allows wine to be exempted from excise 
duty the Member States will infringe primary law if they avail themselves 
of that option. Thus, the option explicitly provided for in the directive is a 
non-option unless Member States want to go against primary law. Not only 
is this a formalistic reasoning but it contradicts the case law discussed in the 
previous Section, according to which where a Member State merely exer-
cises an authorization granted by secondary law any ensuing infringement 
of primary law is not attributable to the Member State. The discretion left 
to the Member State no to excise the authorization is not such to change 
this conclusion. The Court’s hollow reasoning – which failed to address 
the other part of claim concerning the different methods of calculation of 
the excise duty on beer and wine – was motivated by the blatant intent to 
maintain the validity of the excise duty directives.  

8.3.4.3.  Interpretation causing the least restriction on primary law  

The cases discussed above show that the technique of consistent interpreta-
tion can be stretched seemingly without limitation in order to preserve the 
validity of secondary legislation. This flexibility suggests that the method 
does not always serve as a firm guiding tool in the interpretation of secon-
dary law, as it may support different or even opposing interpretations of the 
same provision of Union legislation. As a result, it can be quite difficult 
to identify the interpretation of secondary law which is most in line with 

1184. Case C-166/98 Socridis, para. 20.
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primary law or, in other words, which causes the least restriction on primary 
law.  The RVS Levensverzekeringen case is a good example of this.1185 The 
case concerned the interpretation of the former Life Assurance Directive1186 
as regards the question where the assurance premium tax is to be paid in 
the case of change of residence of the policyholder after the conclusion of a 
life assurance contract. The Directive provides that every assurance contract 
shall be subject exclusively to the indirect taxes and parafiscal charges on 
assurance premiums in the Member State of the commitment. The ’Member 
State of commitment’ is defined in the Directive as the State in which the 
policyholder has his or her habitual residence. This can be, on the one hand, 
the Member State where the policyholder is a resident at the time of the 
conclusion of the assurance contract (‘static interpretation’). On the other, 
an interpretation according to which the Member State of commitment is 
that where the policyholder resides at the time of paying the assurance pre-
mium is equally plausible (‘dynamic interpretation’). Thus, the case was 
about the interpretation of a provision of a directive which attributes taxing 
rights between the Member States as regards insurance transactions, which 
we called in Chapter 7 a coordination rule. The Court in answering the 
question used various interpretation methods. It found that an interpretation 
based on the wording of the relevant provisions of the Directive permits 
both the static and the dynamic approaches. Therefore, it had regard to the 
objectives pursued by the relevant provision and that of the Directive as 
a whole.1187 It concluded that the objective pursued by the provision, i.e. 
prevention of double taxation and distortion of competition, called for the 
dynamic interpretation.1188 Then it examined whether such an interpretation 
was compatible with the general objective of the Directive, that is, the com-
pletion of the internal market in direct life assurance, in particular, from the 
point of view of the freedom of establishment and the freedom to provide 
services, to make it easier for assurance undertakings with their head office 
in the EU to cover commitments situated within the EU and to make it pos-
sible for policyholders to have recourse to assurers established in Member 
States other than in which they reside. Thus, at this point the Court had to 
decide whether the dynamic interpretation was consistent with the freedom 
to provide services. The Court affirmed that the dynamic interpretation was 
in line with that freedom despite the difficulties and administrative burden 

1185. CJ, 21 February 2013, Case C-243/11 RVS Levensverzekeringen NV v Belgische 
Staat.
1186. Directive 2002/83/EC of the European Parliament and of the Council of 5 November 
2002 concerning life assurance.
1187. Case C-243/11 RVS Levensverzekeringen, para. 47.
1188. Ibid. paras. 48-61.
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that assurance undertakings may face if policyholders change their resi-
dence after the conclusion of the assurance contract.1189 Interestingly, the 
Advocate General in the case concluded to the contrary. She found that: 

“[...] dynamic interpretation clearly has a greater adverse effect on the freedom 
to provide services than a static interpretation.

[...] In [the] event [of the dynamic interpretation], to fulfil their fiscal obli-
gations, assurance undertakings would have constantly to verify the current 
habitual places of residence of their policy-holders and, above all, the tax rules 
currently applicable at each such place. The undertakings would thus be forced 
to comply with many different tax rules laid down by the Member States solely 
because, whether they liked it or not, their contractual partners had moved their 
places of residence to other Member States.

In a static interpretation, on the other hand, the tax rules of another Member 
State need to be taken into account only if an assurance undertaking cons-
ciously decides to conclude a life assurance contract with a person who has 
his habitual place of residence in another Member State. Above all, only those 
tax rules are to be applied throughout the term of the contract.

A dynamic interpretation thus imposes a greater restriction on the cross-fron-
tier services of an assurance undertaking, since it makes the contract subject 
to a different tax regime if the policy-holder changes his place of residence.”1190

These conflicting interpretations by the Court and the Advocate General 
show clearly that choosing an interpretation of secondary law which cau-
ses the minimum restriction on the fundamental freedoms is not always a 
straightforward exercise.    

8.3.4.4.  Consistent interpretation of the same concept under 
primary and secondary law: some thoughts on abuse of 
EU law

(i) Introduction

Although the topic of abuse of Union law – in particular the question 
whether the Member States are entitled or obliged to counter such abuse 
and if so, according to which criteria abuse is to be established – is far too 
challenging and sweeping a subject to be dealt with in one (sub-sub)section 
of any academic study, it is worth a discussion here to the extent it provides 
a useful context to explain some aspects of consistent interpretation. It is 

1189. Ibid. paras. 64-68.
1190. Opinion of Advocate General Kokott, 6 September 2012, Case C-243/11 RVS 
Levensverzekeringen NV v Belgische Staat, para. 83-86.
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common ground that abuse of the rights derived from Union law is prohibi-
ted. This was first clarified with regard to the fundamental freedoms. In par-
ticular, the Court laid down in its early non-tax case law that the individual 
rights which the freedoms grant to EU nationals cannot be exploited in order 
to improperly circumvent the Member States’ rules.1191 This should apply 
equally when at issue is the circumvention of the tax laws of the Member 
States. Therefore, it is explicable that the notion of abuse1192 has slowly 
permeated from the non-tax case law to the tax fields appearing first in the 
harmonized field of VAT then in both the non-harmonized and harmonized 
domains of direct taxation. As far as VAT is concerned, the VAT Directive 
does not contain any specific anti-abuse or anti-avoidance provision; the 
Court thus, by relying on the doctrine of abuse, set standards according to 
which Member States can counter abusive practices in the sphere of VAT. 
In contrast to the VAT Directive, the direct tax directives do contain specific 
anti-abuse clauses the interpretation of which has also raised challenging 
questions especially in relation to the concept of abuse which was being 
developed by the Court in the other fields of EU tax law. In view of this, 
the question that occupies most of the academics who deal with the topic 
of abuse of Union law is whether the Court’s evolving – and on the surfa-
ce undoubtedly diverging – case law in the different areas of taxation has 
resulted in the creation of a single, uniform concept or doctrine of abuse.1193 

1191. One of the first cases was ECJ, 3 December 1974, Case 33/74 Johannes Henricus 
Maria van Binsbergen v Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid. 
For a comprehensive list of non-tax cases and literature on them see A. Zalasiński, The 
Principle of Prevention of (Direct Tax) Abuse: Scope and Legal Nature – Remarks on the 
3M Italia Case, 52 European Taxation 9 (2012), pp. 446- 454, FN 29.  
1192. Englisch points to the distinct concepts of ’abuse of rights’ and ’abuse of law’; the 
first referring to the excessive use of an individual right harming another person without 
good reason and the second to the circumvention of a legal provision (i.e. avoidance of a 
burden or obtaining an advantage) by creation of artificial arrangements, see J. Englisch, 
Curbing ‘Abusive’ International Tax Planning Under EU Law: The Case of the Merger 
Directive (Wolters Kluwer España 2012), pp. 32-33. Thus, he considers the correct term 
in this context is ’abuse of law’. Similarly, Opinion Statement of the CFE ECJ Task Force 
on the Concept of Abuse in European Law, Based on the Judgments of the European Court 
of Justice Delivered in the Field of Tax Law – November 2007, 48 European Taxation 1 
(2008), pp. 33-36, at p. 35. As the Court uses the term ‘abuse of rights’ (see e.g. ECJ, 5 
July 2007, Case C-321/05 Hans Markus Kofoed v Skatteministeriet, para. 38; ECJ, 22 May 
2008, C-162/07 Ampliscientifica Srl and Amplifin SpA v Ministero dell’Economia e delle 
Finanze and Agenzia delle Entrate, paras. 27-30; CJ, 29 March 2012, C-417/10 Ministero 
dell’Economia e delle Finanze and Agenzia delle Entrate v 3 M Italia SpA, paras. 30-31) 
and in academic literature we can encounter all these terms used in the most varied ways, 
we also refer to ‘abuse’, ‘abuse of rights’ and ‘abuse of EU law’ interchangeably. 
1193. Just to mention a few of the abundant literature: F. Vanistendael, Halifax and 
Cadbury Schweppes: one single European theory of abuse in tax law?, 46 European 
Taxation 4 (2006), pp. 192-195; Prohibition of Abuse of Law (de la Feria and Vogenauer 
eds., Hart Publishing 2011); G. Kofler and M. Tumpel, ”Abuse” in Direct and Indirect 
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From our perspective, the question is more specific, namely, whether the 
various manifestations of the concept of abuse in the domain of primary 
and secondary Union law can lead to potential conflicts between the two 
sources of law and whether those conflicts can be or should be avoided via 
consistent interpretation. Having regard to the various contexts in which 
the concept of abuse appears one can legitimately ask why would there be a 
need for a unitary concept of abuse and thus for a consistent interpretation 
of the latter in all these fields and, if anything, what would require such 
consistent interpretation. These questions are especially complex, as both 
the status and the content of the doctrine of prohibition of abuse of EU law 
are far from being clear, a fact that is not much surprising in the case of a 
judicially developed unwritten doctrine that has only a short history in the 
field of EU tax law. 

The starting point in answering the above questions is that, according to 
the Court, there is a general Union law principle which prohibits the abuse 
of rights.1194 As long as the prohibition of abuse of EU law has the status of 
a general principle of EU law ranking as primary law in the Union’s legal 
order, it implies that it should apply equally and uniformly in all fields of EU 
(tax) law. In addition, if there is a specific written provision under secondary 
law which is aimed at prohibiting abuse of its provisions in the specific field 
which it governs, such provision should be in line with the higher ranking 
general principle and should be interpreted consistently with the latter.1195 
Under this assumption, consistent interpretation of the specific anti-abuse 
provisions of secondary law with the general principle of prohibition of 
abuse is required by virtue of the principle of hierarchy of norms. Even if 
the prohibition of abuse of EU law does not amount to – as is often argued 
in academia – a general principle of EU law but it is rather a principle of 
interpretation,1196 a requirement to interpret the criteria of abuse consistently 

Community Tax Law: A Convergence of Standards? in: Value Added Tax and Direct 
Taxation: Similarities and Differences (M. Lang, P. Melz, E. Kristofferson eds., IBFD 
2009), Online books IBFD; K. Petrosovitch, Abuse under the Merger Directive, 50 European 
Taxation 12 (2010), pp. 558-567; Englisch, supra note 1192; A. Martin Jiménez, Towards 
a Homogeneous Theory of Abuse in (Direct) Tax Law, 66 Bull. Intl.Taxn. 4/5 (2012), pp. 
270-291; D. Weber, Abuse of Law in European Tax Law: An Overview and Some Recent 
Trends in the Direct and Indirect Tax Case Law of the ECJ – Part I and II, 52 European 
Taxation 6, 7 (2013), pp. 251-264 and pp. 313-328.
1194. Case C-321/05 Kofoed, para. 38.
1195. Concurrently Petrosovitch, see supra note 1193, p. 559.
1196. This was the position of Advocate General Maduro in his seminal Opinion in 
Halifax, see Opinion of Advocate General Maduro, 7 April 2005, Case C-255/02 Halifax 
plc, Leeds Permanent Development Services Ltd, County Wide Property Investments Ltd 
v Commissioners of Customs & Excise, para. 74.



418

Chapter 8 - Primary law and secondary law in the field of taxation

throughout all the areas of EU law and with regard to all types of Union 
norms may derive from the principle of equality which is, indeed, a general 
principle of EU law. 

Against this background, in this Section we examine to what extent the 
Court employs the method of consistent interpretation when it applies the 
doctrine or principle of prohibition of abuse of EU law to different areas of 
EU tax law. With regard to the application of the doctrine to the fundamental 
freedoms in the area of non-harmonized direct taxes and to the provisions 
of the VAT Directive it is up to the Court to what extent it aligns its own 
abuse doctrine in these two fields given that no anti-abuse rule enacted 
by the Union legislature applies to these fields. Contrarily, in the area of 
harmonized direct taxes the specific anti-abuse clauses laid down in the 
directives governing these taxes and their wording, constitute – at least in 
principle – a limit to their consistent interpretation with the case law-based 
general principle or doctrine of prohibition of abuse.           

(ii)  Doctrine of prohibition of abuse in the field of VAT and the 
fundamental freedoms 

Although the Court considers that the prohibition of abuse of EU law is a 
general Union law principle, which implies a single principle applicable 
to all areas of EU (tax) law, the fact remains that the formulations of that 
principle differ in the various areas. In the area of comprehensively harmo-
nized VAT, the Court, in the landmark Halifax judgment, described abusive 
practices as follows: 

“[...] in the sphere of VAT, an abusive practice can be found to exist only if, 
first, the transactions concerned, notwithstanding formal application of the 
conditions laid down by the relevant provisions of the Sixth Directive and the 
national legislation transposing it, result in the accrual of a tax advantage the 
grant of which would be contrary to the purpose of those provisions.

Second, it must also be apparent from a number of objective factors that the 
essential aim of the transactions concerned is to obtain a tax advantage. [...] 
the prohibition of abuse is not relevant where the economic activity carried out 
may have some explanation other than the mere attainment of tax advantages.”1197

This dual test consisting of an objective criterion – frustrating the purpose 
of the law despite formal observance of its letter – and a subjective crite-
rion – intent to obtain an advantage – had previously been developed by the 

1197. ECJ, 21 February 2006, Case C-255/02 Halifax plc, Leeds Permanent Development 
Services Ltd, County Wide Property Investments Ltd v Commissioners of Customs & 
Excise, para. 74-75.
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Court in its non-tax case law, notably in the seminal case of Emsland-Stärke 
regarding EU export refunds.1198 The Court applied the test to the sphere of 
VAT in order to shed light on the question of when the exercise of the right 
to deduct input VAT can be considered abusive. 

In the domain of non-harmonized direct taxes, the doctrine of abuse has a 
role to play when examining the compatibility with the fundamental free-
doms of national anti-abuse rules discriminating against cross-border situ-
ations. In this situation, the argument relating to abuse can, in principle, be 
used in two ways. It can either be claimed that the activity or transaction to 
which the discriminatory national anti-abuse rule is being applied does not 
constitute a genuine exercise of a freedom, as it lacks economic substance 
altogether or, alternatively, that the national anti-abuse rule which prima 
facie restricts a genuine exercise of a freedom is justified on the ground of 
the need to prevent abusive practices circumventing national tax law.1199 The 
two arguments are conceptually different; the first concerns the abuse of 
Union law, specifically the fundamental freedoms, and the second relates 
to the avoidance of national tax law. Commentators point out critically that 
the Court does not distinguish between the two situations and applies the 
doctrine of abuse in the same way using the same standard.1200 As a conse-
quence of this stand, in the area of direct taxation discriminatory national 
anti-avoidance rules can only be accepted to the extent that they fight the 
abuse of Union law which is not necessarily the same as fighting abuse of 
national law.1201 In all events, the Court describes the standard of abuse in 
this area, in Cadbury Schweppes, in the following way: 

“[...] in order for a restriction on the freedom of establishment to be justified 
on the ground of prevention of abusive practices, the specific objective of such a 
restriction must be to prevent conduct involving the creation of wholly artificial 
arrangements which do not reflect economic reality, with a view to escaping the 
tax normally due on the profits generated by activities carried out on national 
territory.

[...]

[...] in order for the legislation on CFCs to comply with Community law, the 
taxation provided for by that legislation must be excluded where, despite the 
existence of tax motives, the incorporation of a CFC reflects economic reality. 1202 

1198. ECJ, 14 December 2000, Case C-110/99 Emsland-Stärke GmbH v Hauptzollamt 
Hamburg-Jonas, paras. 52-53. 
1199. Englisch, supra note 1192, p. 35.
1200. Ibid. 35-37.
1201. Vanistendael, supra note 1193, p. 194. Similarly, Englisch, supra note 1192, p. 36.
1202. ECJ, 12 September 2006, Case C-196/04 Cadbury Schweppes plc, Cadbury 
Schweppes Overseas Ltd v Commissioners of Inland Revenue, para. 55, 65.
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As it appears, the Court endeavoured to define the concept of abuse in the 
area of non-harmonized direct taxes in a way which is aligned with the 
concept of abuse in the area of VAT. The element of “wholly artificial arran-
gements which do not reflect economic reality” corresponds to the objec-
tive criterion of abuse.1203 In the context of the freedom of establishment 
the objective of the law at issue is the facilitation of genuine cross-border 
economic activity in the internal market or, in other words, “economic and 
social interpenetration” within the Union by allowing economic agents to 
participate on a stable and continuing basis in the economic life in another 
Member State.1204 The latter will not be attained by a wholly artificial arran-
gement which lacks economic substance, that is, an establishment where 
no genuine economic activity is carried on. The element of “with a view 
to escaping the tax normally due” corresponds to the subjective element of 
abuse, that is, the intention to avoid national taxes. This is reiterated again in 
the duality of “economic reality” and “tax motives” in the latter paragraph 
cited above. In the end, it seems the Court in Cadbury Schweppes made a 
link between the notion of wholly artificial arrangement, which had existed 
in the direct tax case law for a long a time,1205 and the abuse concept deve-
loped in the context of Halifax (Emsland-Stärke)1206 thereby moving closer 
to the creation of a single concept or doctrine of abuse.1207 

While Cadbury Schweppes revolved around the objective criterion of abuse, 
i.e. the economic reality of a transaction, the Thin Cap Group Litigation 
case1208 stressed the need to verify the subjective element, i.e. the purpose 
of a transaction which constitutes an artificial arrangement when asses-
sed on the basis of objective and verifiable factors. In particular, the Court 
stated that the arms’ length principle can be legitimately used by a Member 
State in order to determine whether the objective element of abuse –  lack 

1203. Differently, Jiménez, supra note 1193, p. 275 and Weber, supra note 1193, at 
pp. 252-253 who consider artificiality to be part of the subjective element of the test. 
Weber emphasizes, however, that in the context of the fundamental freedoms the objective 
and subjective elements of the abuse test largely overlap, see p. 255. 
1204. Case C-196/04 Cadbury Schweppes, paras. 52-53.
1205. ECJ, 16 July 1998, Case C-264/96 Imperial Chemical Industries plc (ICI) v Kenneth 
Hall Colmer (Her Majesty’s Inspector of Taxes); ECJ, 21 November 2002, Case C-436/00 
X and Y v Riksskatteverket; ECJ, 12 December 2002, Case C-324/00 Lankhorst-Hohorst 
GmbH v Finanzamt Steinfurt; ECJ, 11 March 2004, Case C-9/02 Hughes de Lasteyrie du 
Saillant v. Ministère de l’Économie, des Finances et de l’Industrie.
1206. Weber, supra note 1193, p. 256. 
1207. The endeavour to make such a link is obvious from the explicit reference to Halifax 
and Emsland-Stärke, see Case C-196/04 Cadbury Schweppes, para. 64.
1208. ECJ, 13 March 2007, Case C-524/04 Test Claimants in the Thin Cap Group 
Litigation v Commissioners of Inland Revenue.
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of economic reality/artificiality – is fulfilled by a transaction,1209 but in 
order for a restriction on the freedom of establishment to be justified on the 
ground of prevention of abuse it is also necessary that the Member State 
allows the taxpayer to provide evidence of the fact that the transaction had 
a purpose other than merely avoiding tax:  

 “[...] national legislation which provides for a consideration of objective and 
verifiable elements in order to determine whether a transaction represents a 
purely artificial arrangement, entered into for tax reasons alone, is to be con-
sidered as not going beyond what is necessary to prevent abusive practices 
where, in the first place, on each occasion on which the existence of such an 
arrangement cannot be ruled out, the taxpayer is given an opportunity, without 
being subject to undue administrative constraints, to provide evidence of any 
commercial justification that there may have been for that arrangement.”1210  

With this judgment, the Court further consolidated the concept of abuse in 
the field of non-harmonized direct taxes and clearly demonstrated an effort 
to bring such concept into line with the criteria for identifying abusive prac-
tices in the field of VAT. In scholarly writing, there are diverging opinions 
as to the question to what extent the approximation succeeded. Zalasiński 
is of the view that the concept of abuse applied in direct and indirect tax 
cases continues to differ. He considers that the concept of direct tax abuse 
was born, in fact, from the “merger of the classic concept of tax avoidance 
and the concept of abuse of EU rights (fundamental freedoms)”.1211 As a 
result of the merger, the tax savings motive – which is an inherent part of 
tax avoidance – is no longer essential to the EU concept of direct tax abuse. 
In addition, the notion of atypical arrangement – which is also a characte-
ristic of tax avoidance – has been replaced by that of ‘wholly/purely artifi-
cial arrangements’. In contrast, in the area of VAT tax motive and atypical 
arrangements, as elements of the classic tax avoidance concept, remain fully 
valid.1212 It is true that in Cadbury Schweppes artificiality was connected 
to the economic substance of the establishment set up in another Member 
State while in Thin Cap Group Litigation to the commercial terms of the 
transaction entered into between related parties. This economic reality test 
is, indeed, different from the test looking for atypical transactions whereby 
a certain economic result is reached through (often composite) transactions 
which take unusual forms or represent not the most straightforward route 
or create U-turns. Nevertheless, in our view, what matters is that both tests 
boil down to the ultimate question whether the transaction or activity car-

1209. Ibid. para. 81.
1210. Ibid. para. 82.
1211. Zalasiński, supra note 1191, p. 452.
1212. Ibid. 
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ried out by the taxpayer achieves the purpose of the law under which the 
taxpayer is exercising a right. In this sense, both tests can be considered to 
form part of the objective element of a broadly formulated abuse concept. 
As regards the tax motive, Vanistendael also points out when analysing 
Cadbury Schweppes that this element has lost its significance in that as long 
as there is effective economic transaction that reflects economic reality the 
tax motive is irrelevant.1213 While this is undoubtedly true with regard to 
Cadbury Schweppes, which focused on the objective element of abuse, Thin 
Cap Group Litigation – in our view – shows that the subjective element does 
form part of the concept abuse not only when it is applied in the sphere of 
VAT but also in the field of direct taxes. Hence, the objective and subjective 
criteria appear to be cumulative in the largely aligned concept of abuse.             

Yet, there is a conspicuous difference between the concepts of abuse applied 
in the field of VAT and that in the area of non-harmonized direct taxes which 
is widely discussed in academia. It concerns the subjective criterion, more 
specifically, the question whether in order for a transaction to be qualified as 
abusive the obtaining of tax advantage has to be its sole or essential purpo-
se.1214 In Cadbury Schweppes the Court used the formulation “wholly arti-
ficial arrangement intended solely to escape that tax”1215, which lays down 
the ‘sole aim’ test for the purposes of direct tax abuse. In contrast, in the 
area of VAT the ‘essential aim’ seems to prevail on the basis of Halifax as 
clarified by Part Service;1216 however, there is, admittedly, a great degree of 
inconsistency in this respect even within the VAT case law itself.1217 Jiménez 
proposes to consider this diverging language as the Court not having created 
different standards in the direct and indirect tax case law but rather using a 
single anti-abuse test with different expressions in cases presenting diffe-
rent facts. According to him, the essential aim test constitutes the minimum 
threshold for finding abuse in both fields.1218 Further doubts are cast on the 
existence of a single and uniform concept of abuse in EU tax law due to the 
basic difference in the operation of the concept in the field of non-harmo-
nized direct tax law, on the one hand, and harmonized VAT, on the other. 
As discussed above, in the direct tax field the doctrine of abuse plays a 

1213. Vanistendael, supra note 1193, p. 195.
1214. Vanistendael, supra note 1193, p. 193; Englisch, supra note 1192, p. 46; Kofler 
and Tumpel, supra note 1193, Ch. III; Jiménez, supra note 1193, pp. 278-279; Weber, 
supra note 1193, pp. 255-257.  
1215. Case C-196/04 Cadbury Schweppes, para. 63.
1216. ECJ, 21 February 2008, Case C-425/06 Part Service, paras. 42-45.
1217. See e.g. Case C-162/07 Ampliscientifica, para. 28 (sole aim); ECJ, 22 December 
2010, Case C-277/09 RBS Deutschland Holdings, paras. 49, 51 (essential aim, solely, 
sole aim). 
1218. Jiménez, supra note 1193, p. 278.
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role in the justification of restrictions exerted on the fundamental freedoms 
by discriminatory national anti-avoidance rules. In this function the abuse 
doctrine inspires the criteria according to which the Court decides whether 
or not a national anti-abuse rule which targets abusive practices aimed at 
avoiding national tax law and, at the same time, restricts the exercise of 
the freedoms is justified. In the area of VAT, the abuse doctrine works as a 
“principle of interpretation which helps the Court determine the legitimate 
scope of subjective rights derived from EU law”,1219 which, in this case, is 
the right to deduct input VAT.

In summary, whether or not there is a single doctrine of abuse applying 
uniformly to non-harmonized direct taxes and comprehensively harmoni-
zed VAT is a highly controversial question which probably generates the 
most diverging views in contemporary academic thinking on EU tax law. 
What seems to be certain is that the Court strives for a converging inter-
pretation and application of the doctrine in these fields. To reiterate, the 
question of interpreting abuse consistently in these two fields is not related 
to the hierarchy of norms in the EU legal order. Although the fundamental 
freedoms constitute primary law and the VAT directive secondary law, this 
does not mean in itself that abuse must be interpreted in the same way in 
the context of the VAT Directives as under the fundamental freedoms. It is 
perfectly arguable that the conditions are or should be different for denying 
rights that EU nationals derive from the freedoms, on the one hand, and the 
VAT Directive, on the other, on the ground of abuse. An argument in favour 
of this is that the application of an anti-abuse rule in the area of VAT often 
occurs in a purely domestic setting while in the domain of the freedoms it is 
always applied in a cross-border scenario. Furthermore, the specific features 
of VAT as an indirect tax where abusive transaction are mainly concerned 
with enhancing input VAT deduction may require a different approach to 
abuse than direct taxes do.1220 Along this line but from a more general per-
spective, Englisch argues that different criteria may be necessary to assess 
the permissibility of anti-abuse rules in different scenarios depending on the 
mechanism of operation of the rule (i.e. whether it defines the scope of an 
individual right or justifies a restrictive domestic anti-avoidance rule) and 
the presence, degree and objectives of harmonization in the area concerned.1221 

1219. Zalasiński, supra note 1191, p. 452.
1220. Zalasiński, supra note 1191, p. 452. Advocate General Maduro also argues that the 
harmonized system of VAT has specific characteristics and principles and the criteria for 
applying the principle of prohibition of abuse of Union law must be established having 
regard to that, see Opinion of Advocate General Maduro, Case C-255/02 Halifax,para. 
83. 
1221. Englisch, supra note 1192, p. 40.
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An argument that seems to support a consistent interpretation and uniform 
application of abuse to the freedoms in the area of non-harmonized direct 
taxes and to VAT is the principle of equality. However, the latter cannot 
invalidate the plea for a differentiated approach as long as the contexts in 
which abuse must be assessed are different. The situation changes if we 
accept the Court’s contention that the prohibition of abuse of EU law con-
stitutes a general principle of EU law having the status of primary law in 
the Union’s normative order.1222 On such assumption the plea for consistent 
interpretation is based on much more solid grounds insofar as it appears 
to be an obligation deriving from the principle of hierarchy of norms. The 
prohibition of abuse as a general principle of EU law, which has a consti-
tutional status and which serves as a standard for reviewing the validity of 
lower ranking Union norms, must have a sufficiently uniform and definite 
content and must apply equally to all areas of EU law. 

Although, in the light of the above, it is arguable whether in the current state 
of affairs there is a single and uniform doctrine of prohibition of abuse of 
EU law applying the same criteria for abuse both in the field of non-har-
monized direct taxes and VAT, for the purposes of the next Section we will 
assume that there is such. This doctrine of abuse consists of an objective 
element that boils down to the artificiality of the arrangement and a subjec-
tive element that focuses on the purpose of the arrangement. 

(iii)  Doctrine of prohibition of abuse and the specific anti-abuse 
provisions of the direct tax directives

The situation is different from what we have described above in the case 
of the specific anti-abuse clauses set out in the direct tax directives. Even 
if we do not regard the prohibition of abuse as a general principle of EU 
law but only a principle of interpretation there are very good arguments 
to maintain that the latter requires the criteria for abuse to be interpreted 
consistently under the fundamental freedoms and the direct tax directives. 
First, the direct tax directives can be considered as the implementation of 
the fundamental freedoms in their respective fields of application. Their 
ultimate purpose is the facilitation of the internal market and of the exercise 
of the fundamental freedoms. They set out concrete, specific rules on certain 
designated issues of direct taxation aimed at eliminating discriminations, 

1222. It is a contentious statement and intensively disputed in academic circles. Englisch 
opposes such qualification by the Court. Instead he states that the function of anti-abuse 
rules, such as the prohibition of abuse of EU law, is to strike a balance between genuine 
general principles, namely, the principle of equal treatment before the law and the principle 
of legal certainty, see Englisch, supra note 1192, p. 40.
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restrictions and distortions which impede the grouping together of com-
panies of different Member States and the restructurings of EU company 
groups. True, the VAT Directive – specifically, the common system of VAT 
– also serves the purpose of promoting the internal market by facilitating the 
free movement of goods and services. However, as we have already menti-
oned, the VAT Directive and the rules of the Member States implementing 
it are very frequently applied in a purely domestic context. In contrast, the 
direct tax directives, by virtue of the definition of their scope, apply only 
to cross-border situations just as the fundamental freedoms. The beneficial 
tax treatment provided for under the direct tax directives applies, as a rule, 
to transactions which constitute an exercise of the fundamental freedoms.1223 
Therefore, if a very generous anti-abuse rule is applied under the direct tax 
directives, which permits the Member States to deny the benefits of the 
directives to a broad range of transactions, such broad anti-abuse rule can, 
in fact, impede the exercise of the fundamental freedoms. Therefore, in 
order to attain their objectives, it makes sense to apply the same standard 
for assessing abuse within the scope of the direct tax directives as the one 
applicable under the freedoms.1224 Arguably, a lower standard of abuse un-
der the direct tax directives than under the freedoms would not result per 
se in an infringement of the freedoms given that for such infringement a 
discrimination between cross-border and domestic situations would have 
to be in place. The consequence of a lower standard of abuse under the di-
rectives is that national anti-avoidance rules which are over-inclusive – that 
is, target situations which are not, in fact, abusive – would be authorized. 
However, this would only infringe the fundamental freedoms if such natio-
nal anti-avoidance rules were to apply only to cross-border situations falling 
within the scope of the directive to the exclusion of corresponding domestic 
situations. Notwithstanding the fact that a formal infringement may not 
always be in place, a lower standard of abuse under the directives than the 
freedoms would certainly entail that the directives could not achieve their 
objective of facilitating the exercise of the freedoms. Hence, the require-
ment of interpreting abuse consistently under the direct tax directives and 
the fundamental freedoms seems to be more compelling than in the case of 
the VAT Directive and the fundamental freedoms. As emphasised above, if 
the prohibition of abuse is considered a general principle of EU law, the spe-
cific anti-abuse provisions of the directives must comply with such higher 
ranking norm of EU law and their validity, at least in theory, is reviewable 
in the light of the latter.

1223. The fact that the majority of cases decided by the CJ on the Merger Directive 
arose in a domestic context (Leur-Bloem, Zwijnenburg, Foggia) does not affect the a 
priori validity of this statement. 
1224. Differently Englisch, see supra note 1192, p. 41.
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In view of the considerations above, we need to examine the specific anti-
abuse provisions of the direct directives to see whether they are in line with 
or, can be interpreted in line with, the case law-based doctrine of prohibition 
of abuse and to what extent the Court strives for a consistent interpretation 
in their regard.          

When looking at the anti-abuse clauses of the direct tax directives, it is hard 
not to notice instantly the rich variety of terms used in those provisions. 
Besides ‘abuse’ they refer to ‘tax avoidance’, ‘tax evasion’ and ‘fraud’. 
The Parent-Subsidiary Directive mentions ‘fraud’ and ‘abuse’1225 whereas 
the Merger Directive refers to ‘tax avoidance’ and ‘tax evasion’.1226 The 
Interest and Royalties Directive incorporates two anti-abuse clauses; one 
corresponding to that of the Parent-Subsidiary Directive and the other to 
that of the Merger Directive, thus incorporating all four terms.1227 As regards 
this diversity in language, it has to be noted that according to common 
understanding, ‘tax evasion’ and ‘fraud’ refer to illegal activities consis-
ting of non-disclosure, misrepresentation and concealing of facts from the 
authorities which frequently constitute criminal offence.1228 In view of this, 
only ‘tax avoidance’ is related to the concept of abuse1229 – in fact, it can be 
perceived as a specific, tax-related form of abuse – therefore, in the analysis 
below we will not deal with the other two terms. 

The Parent-Subsidiary Directive provides, in Article 1(2), that it does not 
preclude the application of domestic or agreement-based provisions requi-
red for the prevention of fraud or abuse. As is apparent, it is merely an 
authorization for the Member States to apply within the scope of the ap-
plication of the Directive the anti-avoidance rules (or unwritten anti-abuse 
doctrines) laid down either in their domestic laws or the tax treaties they 
concluded with other Member States. Although it is a very general language 
which seems to put no limits on the Member States in applying their domes-
tic or treaty-based anti-avoidance rules, evidently, it cannot be understood 
as a general licence to deny the benefits granted by the provisions of the 
Directives on the basis of any sort of anti-avoidance rule. Therefore, in our 
view, the referral of the issue to the domestic laws of the Member States is 
to be construed as an option provided to the Member States which leaves 

1225. Parent-Subsidiary Directive, Article 1(2).
1226. Merger Directive, Article 15(1)(a).
1227. Interest and Royalties Directive, Article 5 (1) and (2). We will not deal with these 
provisions separately.
1228. See IBFD Glossary; Opinion Statement of the CFE ECJ Task Force, supra note 
1192, p. 33; Englisch, supra note 1192, pp. 10-12.
1229. Opinion Statement of the CFE ECJ Task Force, supra note 1192, p. 34.
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scope for their discretion. As discussed above, such an option granted by 
secondary law needs to be exercised in accordance with the fundamental 
freedoms. The application of domestic anti-abuse rules under the Directive 
– whether specific or general – may very well lead to discrimination against 
cross-border dividend flows due to the denial of relief under the Directive. 
For this reason, domestic anti-abuse rules need to apply the same criteria of 
abuse as those applicable under the freedoms so that any ensuing restriction 
on the freedoms can eventually be justified on the ground of prevention of 
abuse. This means, on the one hand, that when Member States introduce 
anti-directive shopping rules or other specific anti-avoidance rules on the 
basis of which they intend to deny the withholding tax relief or the relief 
on inbound dividend distributions provided for under the Directive,1230 they 
have to make sure that such rules comply with the criteria of abuse deve-
loped by the Court under the Cadbury Schweppes – line of case law. Thus, 
such anti-avoidance rules must target “wholly artificial arrangements which 
do not reflect economic reality, with a view to escaping the tax normally 
due”. In applying this test all the conditions developed under the case law 
on abuse within the context of the fundamental freedoms need to be taken 
into account.1231 On the other hand, we submit that even general domestic 

1230. See for examples J. Bundgaard, Classification and Treatment of Hybrid Financial 
Instruments and Income Derived Therefrom under EU Corporate Tax Directives – Part 
2, 50 European Taxation 11 (2010), pp. 490-500.
1231. The Commission has initiated infringement procedures against some Member 
States because of their anti-avoidance rules that they apply (also) within the scope of 
the Parent-Subsidiary Directive. See, for example, Press Release IP/06/933, Brussels, 
5 July 2006, Direct taxation: Commission requests Spain to end infringement to the 
Parent-Subsidiary Directive, which was closed later on without having been referred to 
the Court. Another infringement procedure was started against Germany with regard to 
Article 50d (3) EStG (Einkommensteuergezets), second clause, setting out an anti-abuse 
rule for withholding tax relief, see Press Release IP/10/298, Brussels, 18 March 2010, 
Direct taxation: The European Commission formally requests Germany to amend its 
anti-abuse provision on withholding tax relief (see comments by A. Cordewener, H&I 
2010/7.3, pp. 75-78). Interestingly, it does not turn out from the Press Release on which 
legal basis the Commission challenged the German provision. The Press Release only 
mentions that the German measure goes beyond what is necessary to attain its objec-
tive of preventing tax evasion and as such is disproportionate. We can only guess that 
the argument of the Commission was supposed to be that the rule when applied within 
the context of the Parent-Subsidiary Directive (or possibly the Interest and Royalties 
Directive) was disproportionate. The principle of proportionality, as a general principle 
of EU law, can only be applied to Member State measures when the latter implement 
EU law or otherwise the measure falls within the scope of application of EU law. In the 
light of this, the challenge could either have been that (i) Germany failed to observe the 
principle of proportionality when implementing the Parent-Subsidiary Directive or (ii) 
that the rule was discriminatory and thus incompatible with the freedoms whereby the 
principle of proportionality could have been brought to the analysis as part of the rule of 
reason justification. However, the infringement of the freedoms would rather be caused 
by the underlying legislation which provides for a discriminatory withholding tax than 
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anti-abuse rules (e.g. GAAR, substance over form, fraus legis) which apply 
equally to domestic and cross-border transactions can only be applied for 
the purpose of denying the benefits under the Directive if they target practi-
ces which qualify as abusive within the meaning of the Court’s fundamental 
freedom case law. All these follow from the requirement to interpret the 
concept of abuse as used in Article 1(2) of the Parent-Subsidiary Directive 
consistently with the Court’s unwritten doctrine of prohibition of abuse. 

Wattel observes that Article 1(2) of the Parent-Subsidiary Directive does 
not represent much added value given that tax avoidance within the scope 
of the Directive could just as well be countered by the Member States in 
the absence of this provision on the basis of the Court’s general abuse of 
rights doctrine.1232 This implies that the inclusion of this specific provision 
to the Directive did not alter the conditions under which avoidance can be 
combated; thus, Article 1(2) must necessarily be interpreted consistently 
with the general doctrine of prohibition of abuse.1233 In one respect, how-
ever, the inclusion of a specific anti-abuse provision in a directive does make 
a difference. In particular, if Member States do not enact anti-avoidance 
rules making use of the authorization given by the specific provision of the 
Directive and they do not have a general (written or unwritten) anti-abuse 
rule or principle under their domestic laws which they can use within the 
scope of the Directive they cannot rely directly on the Directive’s anti-abuse 
provision to deny benefits provided for by the Directive.1234 Moreover, the 
Member States in such a situation are also precluded from relying on the 
general doctrine or – as the Court calls – general principle of prohibition 
of abuse of EU law.1235 However, if the Directive did not contain a specific 
anti-abuse provision, the Member States could have recourse to the general 
Union law principle of prohibition of abuse in order to fight abuse within 
the scope of the Directive.   

the anti-abuse rule itself. In any event, in our view, the claim in the infringement proce-
dure should have been that the German anti-abuse rule was not in line with the general 
doctrine (or principle) of prohibition of abuse and therefore could not be applied as an 
implementation of Article 1(2) of the Parent-Subsidiary Directive. The issue will not be 
clarified by the Court, as the infringement procedure was closed on 27/09/2012 since 
Germany has changed the rule at issue.    
1232. Terra and Wattel, supra note 942, p. 648. In fact, Wattel concludes that the an-
ti-abuse provisions of the direct tax directives are redundant in general for this reason, see  
pp. 697-698.
1233. Concurrently Bundgaard, supra note 1230, p. 492.
1234. This follows from the fact that the provisions of directives cannot be directly relied 
on by the Member States against individuals, as that would jeopardize legal certainty, see 
Case C-321/05 Kofoed, paras. 40-42.  
1235. Weber, supra note 1193, p. 263 FN 83; Jiménez, supra note 1193, pp. 280, 288.
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As far as the Merger Directive is concerned, it contains, unlike the Parent – 
Subsidiary Directive, a substantive anti-abuse provision, which defines the 
“abusive” transactions with respect to which the Member States may deny 
the application of the benefits of the Directive. In particular, Article 15(1)
(a) of the Directive provides:         

“A Member State may refuse to apply or withdraw the benefit of all or any part 
of the provisions of Articles 4 to 14 where it appears that one of the operations 
referred to in Article 1:

has as its principal objective or as one of its principal objectives tax evasion 
or tax avoidance; the fact that the operation is not carried out for valid com-
mercial reasons such as the restructuring or rationalisation of the activities of 
the companies participating in the operation may constitute a presumption that 
the operation has tax evasion or tax avoidance as its principal objective or as 
one of its principal objectives”

Apparently, this provision defines “abusive” operations completely dif-
ferently from the Court’s doctrine of prohibition of abuse which requires 
both an objective condition, i.e. artificiality, and a subjective condition, i.e. 
purpose of obtaining a tax advantage or escaping tax, to be met in order for 
the finding of abuse. First, Article 15(1)(a) of the Merger Directive does not 
contain the term ‘abuse’ (which is why we only use the term in this context 
in quotation marks) but only that of ‘tax avoidance’ which is not defined 
in the provision. On the basis of the fact that ‘tax avoidance’ is referred 
to only as the purpose of an “abusive” transaction it seems that it cannot 
be equated to abuse. Second, the specific anti-abuse rule of the Merger 
Directive refers only to the objective (i.e. purpose) of the operation and it 
qualifies an operation “abusive” solely on the basis of its objective. Thus, 
the provision appears to incorporate merely the subjective element of the 
doctrine of abuse. The only way to construe the provision otherwise is to try 
to understand the term ‘tax avoidance’ itself as representing the objective 
element. In that case, ‘tax avoidance’ should refer to an arrangement which 
is artificial in the sense that it frustrates the purpose of the law the conditions 
of which it formally observes. However, we do not consider this interpre-
tation convincing, as Article 15(1)(a) provides that tax avoidance should 
be the ‘objective’ of the operation, whereas artificiality is to be assessed 
with regard to the effects of any operation. The third difference of Article 
15(1)(a) from the Court’s abuse doctrine is that Article 15(1)(a) explicitly 
states that it is sufficient if the principal objective or one of the principal 
objectives of the operation is tax avoidance in order for the operation to be 
“abusive”. Contrarily, in the context of the fundamental freedoms the ‘sole 
aim’ criterion prevails. In our view, the most important deviation is that if 
the provision under Article 15(1)(a) is, indeed, based exclusively on the 



430

Chapter 8 - Primary law and secondary law in the field of taxation

subjective element of abuse this means that the fact whether an operation 
is ‘wholly artificial’ or not is irrelevant. Hence a reorganizational operation 
the main purpose of which is reducing the tax burden can be qualified as 
abuse and deprived of the benefits of the Directive irrespective of whether 
it is artificial or not. The second part of the provision – which refers to 
‘valid commercial reasons’ and allows a presumption to the effect that if 
the operation is not carried out for such reasons its principal objective is tax 
avoidance – does not change the impression that what we are dealing with 
here is merely a subjective abuse test.  

The Court’s first interpretation of this provision in Leur-Bloem seems to 
confirm the fact that the objective element of abuse is, indeed, missing from 
this test.1236 The Court by stating that “it is [...] possible that a merger by 
exchange of shares with the aim of creating a specific structure for a limited 
period of time and not on a permanent basis may have valid commercial 
reasons”1237 basically held that an artificial transaction which does not con-
stitute genuine merger can still be accepted if it has valid commercial rea-
sons. This indicates that what matters is the subjective element, i.e. business 
purpose or valid commercial reason. Admittedly, it can be argued that this is 
not conclusive on the absence of the objective element, as the judgment is 
silent on the decisive question how a transaction which is not artificial but 
pursues predominantly tax purposes would be assessed under the provision. 

The case from which the Court’s position regarding the Merger Directive’s 
anti-abuse provision became clear is Kofoed where the Court stated that:

“ [...] Article 11(1)(a) of Directive 90/434 [now Article 15(1)(a) of Directive 
2009/133/EU] reflects the general Community law principle that abuse of rights 
is prohibited. Individuals must not improperly or fraudulently take advantage of 
provisions of Community law. The application of Community legislation cannot 
be extended to cover abusive practices, that is to say, transactions carried out 
not in the context of normal commercial operations, but solely for the purpose 
of wrongfully obtaining advantages provided for by Community law [...]”1238

1236. ECJ, 17 July 1997, Case C-28/95 A. Leur-Bloem v Inspecteur der Belastingdienst/
Ondernemingen Amsterdam 2.
1237. Ibid. para. 42.
1238. Case C-321/05 Kofoed, para. 38. We will not discuss subsequent cases which dealt 
with the anti-abuse provision of the Merger Directive, as they are not directly relevant 
to our question, i.e. whether the text of the provision itself and the interpretation that the 
Court gives to it implies an abuse test which includes both the subjective and the objec-
tive criteria of abuse. Zwijnenburg (CJ, 20 May 2010, Modehuis A. Zwijnenburg BV v 
Staatssecretaris van Financiëndealt) concerned the question whether the Member States 
can counter the avoidance of taxes other than those covered by the Merger Directive by 
relying on Article 15(1)(a) of the Merger Directive. Foggia (CJ, 10 November 2011, 
Case C-126/10 Foggia – Sociedade Gestora de Participações Sociais SA v Secretário de 
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In this seminal paragraph, not only did the Court qualify the prohibition 
of abuse of rights as a general principle of EU law, it also stated that the 
anti-abuse provision in the Merger Directive is a reflection of that general 
principle. From this it follows that such provision has to be, at least broadly, 
in line with the general principle of prohibition of abuse. The definition 
that the Court gave to abusive practices under this provision, “transacti-
ons carried out not in the context of normal commercial operations, but 
solely for the purpose of wrongfully obtaining advantages provided for by 
Community law”, brings the provision, indeed, closer to the doctrine of 
abuse developed in the context of the freedoms and VAT than the text of the 
provision itself. Although this is yet another formulation of abuse under the 
“general Community law principle that abuse of rights is prohibited” dif-
fering both from Halifax and Cadbury Schweppes, a broad correspondence 
between the various formulations can be found. The reference to ‘normal 
commercial operations’ can be understood as lack of artificiality, i.e. the 
objective condition, whilst the ‘obtaining of tax advantages’ as the sole 
purpose of the transaction constitutes the subjective condition.1239 The fact 
that in Kofoed, the Court did indeed try to converge the various definitions 
of abuse and show that a single general principle of prohibition of abuse of 
rights exists in EU law is evidenced by the reference not only to Cadbury 
Schweppes and Halifax but also to non-tax cases, inter alia, Centros.1240

The interpretation by the Court of Article 15(1)(a) of the Merger Directive 
in Kofoed is a prime example of consistent interpretation or rather, an inter-
pretation which entirely ignores the text of the provision itself. The Court 
defined ‘abusive practices’ although the provision does not use this term 
but rather ‘tax avoidance’. It gave a definition which has regard also to the 
‘normal commercial’ character of the operations although the provision 
talks only about the purpose of the operations. Finally, it held that for an 
operation to fall under Article 15(1)(a) it has to be carried out ‘solely’ for 
the purpose of obtaining an advantage whilst the provision clearly says that 
what is required of such operations is that their ‘principal objective’ (or one 
of their principal objectives) is tax avoidance. Having regard to this one gets 
the impression that the Court in its endeavour to interpret Article 15(1)(a) 

Estado dos Assuntos Fiscais) focused merely on the interpretation of ‘valid commercial 
reasons’, therefore, just as Leur-Bloem, is not conclusive on the question whether or not 
the artificiality of the arrangement matters under Article 15(1)(a).    
1239. Jiménez, supra note 1193, p. 281. Differently Petrosovich who considers that the 
objective test is that “individuals must not improperly or fraudulently take advantage of 
provisions of EU law” and the entire definition of abusive practices is the subjective test, 
see Petrosovitch, supra note 1193, p. 560.  
1240. Weber, supra note 1193, p. 263; Englisch, supra note 1192, p. 44.
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of the Merger Directive consistently with its general doctrine of prohibition 
of abuse forgot to read the provision. In any event, such interpretation, in 
our view, is contra legem. 

The first question is whether the Court stretched the application of consis-
tent interpretation to this extent because it considered that it was necessary 
for maintaining the validity of the provision. In other words, would Article 
15(1)(a) of the Merger Directive be incompatible with any higher ranking 
norm of EU law if it was interpreted literally according to its words? The 
answer from the Court’s perspective is probably yes. If the prohibition of 
abuse of rights is a general principle of EU law and it has the meaning 
that the Court attributed to it in Halifax and Cadbury Schweppes, the anti-
abuse provision under Article 15(1)(a) of the Merger Directive is incompa-
tible with that principle and therefore its validity can be rightly questioned. 
In this light, the Court’s interpretation which aligned the meaning of the 
provision with the main outlines of the general principle of prohibition of 
abuse saved the provision from formal invalidation. On the other hand, if 
we reject the position that the prohibition of abuse is a general principle 
of EU law having the status of primary law, then Article 15(1)(a) does not 
seem to conflict with any higher ranking norm of EU law. If the doctrine of 
prohibition of abuse merely functions as a principle of interpretation and it 
has a flexible content which can be adjusted to the specific context where 
it is applied the provision under Article 15(1)(a) must be considered as the 
specific expression of that doctrine in the field of application of the Merger 
Directive. In this light, Article 15(1)(a) is lex specialis in relation to the 
general doctrine according to which abuse of rights is prohibited. If it is 
so, the Court’s consistent interpretation in Kofoed, which in fact resulted in 
contra legem interpretation, is hardly explicable or justified as it set aside 
the meaning that the Union legislature attributed to that provision without it 
having been required by a higher ranking rule of Union law. This seems to 
be the view defended by Englisch who argues that there was no need for the 
Court to refer in the context of the Merger Directive to its unwritten doctrine 
of prohibition of abuse of Union law which was developed in areas where 
no specific provisions on abuse can be found.1241 Unlike those areas, i.e. the 
fundamental freedoms and VAT, the Merger Directive does have a speci-
fic anti-avoidance provision. Article 15(1)(a), in fact, constitutes the most 
detailed provision on tax avoidance amongst all the tax directives of the 
Union. On this ground Englisch considers that it was plainly wrong of the 
Court to hold in Kofoed that only those national anti-abuse rules are accepta-

1241. Englisch, supra note 1192, p. 45. Similarly, Petrosovitch, supra note 1193, p. 559 
and Jiménez, supra note 1193, p. 290.
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ble under Article 15(1)(a) which target abusive operations the ‘sole’ purpose 
of which is to attain a tax advantage. The wording of Article 15(1)(a) clearly 
entails a broader scope for the Member State to counter tax avoidance in the 
field of application of the Merger Directive, as they can target transactions 
which have some commercial reasons but the principal objective of which 
is avoiding tax. In general, he concludes that “reconciliatory interpretation 
of Art. 15 (1) (a) MD and the general anti-abuse doctrine developed by the 
Court can only play a subordinate role. It must not be ignored that Art. 15 
(1) (a) MD constitutes an explicit and specific statutory norm that should 
therefore inspire the case law on the unwritten “principle” of prohibition of 
abuse, rather than vice versa.”1242 

As we emphasized above, we agree with the argument that Article 15(1)
(a) is lex specialis in relation to the case law-based general abuse doctrine 
provided that this is defended on the ground that the prohibition of abuse of 
rights does not constitute a formal general principle of EU law. However, 
apparently, the Court’s starting point was precisely the opposite. In that 
light, the intention of the Court to bring the anti-abuse provision of the 
Merger Directive in line with the general principle of abuse is explicable; in 
this case, however, the wording of the provision deviates so much from the 
content of the general principle that it is highly questionable that consistent 
interpretation is a viable solution. An interpretation which is completely det-
ached from the wording of the law contradicts legal certainty. Thus, in this 
case the invalidation of the provision might have been the best solution. This 
even more so taking into account that the invalidation of the provision would 
not have affected the Member States’ ability to fight abuse in the field of 
application of the Directive, as they could have directly relied on the gene-
ral principle of prohibition of abuse in the absence of a specific anti-abuse 
provision under the Directive. Eventually, the outcome would have been the 
same as the Court’s solution under Kofoed – i.e. the Member States could 
combat abusive practices according to the criteria developed by the Court 
under the aegis of the general principle of prohibition of abuse – but legal 
certainty and transparency of Union law would have been better served. 

In our view, the invalidation or, alternatively, the amendment by the Union 
legislature of Article 15(1)(a) of the Merger Directive is the preferable 
solution, also from a policy point of view. The subjective abuse test that 
the provision incorporates according to its wording is hardly an appropri-
ate standard to define abusive operations and is clearly inferior to the case 
law-based abuse doctrine which is based on the combination of an objective 

1242. Englisch, supra note 1192, p. 46.
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and subjective criterion. A test which is based solely on the purpose of the 
transaction gives far too broad and vague a definition to abuse and does not 
sufficiently limit the scope within which Member States can fight abuse by 
denying tax benefits granted by EU law. We share the view with Jiménez 
that restructurings where tax motives are present or, even predominant, but 
the operation is not artificial – it attains the purpose of the Merger Directive 
as it constitutes a genuine merger (i.e. combination of companies with assets 
and activities that achieves a better allocation of resources), exchange of 
shares or division involving companies of different Member States – should 
not be excluded from the scope of the Directive.1243 To obtain this result, the 
Merger Directive should contain an abuse test which applies the objective 
and subjective criteria cumulatively meaning that tax avoidance purpose is 
not sufficient alone without artificiality in order for abuse to be established.         

It is noteworthy that the Commission announced in its Action Plan of 
December 2012 that it will review the anti-abuse provisions of the direct 
tax directives.1244 The purpose of the review is to implement in the directives 
the general anti-abuse rule that the Commission recommends to the Member 
States to adopt in their domestic laws so that they can fight aggressive tax 
planning more effectively. This is a very welcome initiative that provides 
an opportunity not only for bringing in line with each other the anti-abuse 
provisions of the directives but also for replacing Article 15(1)(a) of the 
Merger Directive which is not only obsolete and outdated, but also incom-
patible with the case law-based doctrine of prohibition of abuse. The general 
anti-abuse rule that the Commission recommends to the Member States is 
the following: 

“An artificial arrangement or an artificial series of arrangements which has 
been put into place for the essential purpose of avoiding taxation and leads to a 
tax benefit shall be ignored. National authorities shall treat these arrangements 
for tax purposes by reference to their economic substance.” 1245

The rule seems to be based on the Court’s doctrine of prohibition of abuse 
and as such, it represents an important step towards streamlining and recon-
ciling the various anti-abuse rules existing in the Union both at national and 
European levels.  

1243. Jiménez, supra note 1193, pp. 281-283, 289.
1244. Communication from the Commission to the European Parliament and the Council, 
Action Plan to strengthen the fight against tax fraud and tax evasion, Brussels, 6.12.2012, 
COM(2012) 722 final, Point 15.
1245. Commission Recommendation on aggressive tax planning, Brussels, 6.12.2012, 
C(2012) 8806 final, Point 4.2. 
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(iv) Assessment

In summary, when discussing consistent interpretation in connection with 
the concept of abuse we need to take into account the different areas of 
EU tax law where such concept is used and its different manifestations 
namely, the general unwritten doctrine of prohibition of abuse developed 
by the Court in its case law and the specific anti-abuse provisions included 
in the direct tax directives. Whether there is any requirement deriving from 
the principle of hierarchy of norms to interpret consistently the various 
manifestations of the concept of abuse depends on the status of the general 
doctrine of prohibition of abuse. The Court considers that it has the status of 
a general principle of EU law which qualifies it as primary law of a consti-
tutional nature with which lower ranking norms of Union law must comply. 
Such status presupposes that it has a sufficiently definite content which 
can be applied uniformly to all areas of EU law. The Court has strived for 
interpreting and applying the doctrine of prohibition of abuse in a uniform 
way. On the basis of the case law concerning the fundamental freedoms in 
non-harmonized domains of direct taxation and the VAT Directive, it can 
be considered that the general contours of a uniform doctrine of abuse has 
emerged. In terms of this doctrine, an objective condition related to the arti-
ficiality of the arrangement and a subjective condition related to the purpose 
of the arrangement need to be met in order for abuse to be established. An 
arrangement is artificial if it frustrates the purpose of the law in spite of the 
fact that it formally observes the conditions thereof. Therefore, artificiality 
is linked to lack of economic reality or normal commercial context. The 
purpose of an artificial arrangement must be to obtain a tax advantage or to 
avoid a tax burden. The case law is not consistent on the point whether it has 
to be the sole or essential purpose of the arrangement. There are certain di-
vergences in the Court’s application of this doctrine of prohibition of abuse 
in the area of the fundamental freedoms, on the one hand, and VAT, on the 
other. As long as the prohibition of abuse is a general principle of EU law, 
these divergences should be avoided by way of a consistent interpretation. 
However, if the doctrine of prohibition of abuse is not considered a general 
principle of EU law but rather a principle of interpretation with a flexible 
content, the differences in its application to the fundamental freedoms and 
to VAT cannot be objected. A differentiating approach can even be con-
sidered desirable to adjust the criteria of abuse to the specific context in 
which abusive arrangements are assessed. In our view, this latter approach 
to the doctrine of abuse is more sensible. As far as the specific anti-abuse 
provisions of the direct tax directives are concerned, the question whether 
they need to be interpreted consistently with the case law-based doctrine of 
prohibition of abuse is again dependent on the status of the latter doctrine. 
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Taking the Court’s position means that these specific anti-abuse provisions 
laid down in secondary law must be in line, as a matter of normative hierar-
chy, with the general principle of prohibition of abuse which has the ranking 
of primary law. Even under the assumption that the case law-based abuse 
doctrine is a principle of interpretation, the specific anti-abuse rules of the 
direct tax directives should be interpreted consistently with the abuse doctri-
ne applied to the fundamental freedoms. The direct tax directives are aimed 
at giving effect to the freedoms. If their anti-abuse clauses are interpreted 
more broadly than abuse under the fundamental freedoms – that is, the 
Member States are allowed to deny the benefits of the directives to a wide 
range of transactions – the directives cannot achieve the aim they pursue. 
Thus, whichever view is taken on the status of the general abuse doctrine, 
the anti-abuse clauses of the direct tax directives must be interpreted con-
sistently with such doctrine. The difficulty with this statement is that the 
anti-abuse provision of the Merger Directive, the wording of which includes 
completely different criteria for assessing abuse from those implied by the 
general abuse doctrine, hardly permits such consistent interpretation. In the 
light of this, the anti-abuse provision of the Merger Directive should have 
been declared invalid by the Court. In the absence of such invalidation, the 
provision needs to be amended by the Union legislature to which effect the 
Commission has already made a proposal.           

8.3.4.5.  Reverse consistent interpretation

Consistent interpretation normally means interpreting secondary law in 
conformity with primary law as required by the principle of hierarchy of 
norms. The examples we have seen in this Section so far represented such 
conventional use of the technique of consistent interpretation. However, we 
have also discussed in Chapter 7 that sometimes the Court reverses the ap-
plication of this method insofar as it interprets primary law in a way which 
reconciles its meaning and implications with what the Union legislature 
has laid down in secondary law. This was the situation in Förster, where 
the Court interpreted Article 18 of the Treaty prohibiting nationality-based 
discrimination in a way which reconciled it with Directive 2004/38 laying 
down restrictions on the rights of students to receive maintenance assistance 
in the Member State where they study. Primary law in that case had to be 
reconciled with secondary law, as the Court had previously interpreted the 
Treaty’s non-discrimination article  to the effect of granting more rights 
to migrant students as regards maintenance assistance than those afforded 
by the provisions of the subsequently adopted secondary legislation. Thus, 
the later adopted secondary law was given effect in the face of the Court’s 
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prior case law on primary law (see Section 7.3.4.2. (ii)). Such use of reverse 
consistent interpretation can be opposed on the basis of the principle of 
hierarchy of norms given that it effectively reverses the hierarchy between 
primary and secondary law. Nevertheless, examples of this interpretation 
technique can be found in the field of taxation as well, the most prominent 
of which are the first FII Group Litigation1246 case and Haribo and Salinen.1247

In these cases, the issue was whether Member States can apply different 
methods of economic double taxation relief to domestic-source dividends 
and to foreign-source dividends. In particular, the domestic legislations at 
issue exempted domestic-source dividends and provided for an indirect 
credit for underlying corporate income tax for foreign-source dividends 
either initially or due to a switch-over from exemption to credit. The Court 
held that such a system does not contravene the fundamental freedoms pro-
vided that the tax rate applied to foreign-source dividends is not higher 
than the rate applied to domestic-source dividends and that the tax credit is 
not less than the tax paid by the distributing company in its Member State 
of residence within the limits allowed by the ordinary tax credit method.1248 
According to Wattel, the Court with this ruling endorsed a directly dis-
criminatory treatment based on origin.1249 In his view, the Court probably 
meant to explain such deviation from established principles of the case 
law by referring to the Parent-Subsidiary Directive. Indeed, the Court in 
its reasoning pointed out that “Article 4(1) of Directive 90/435 expressly 
leaves it open to Member States to choose between an exemption system 
and an imputation system”.1250 While it is true that this provision offers a 
choice for the Member States between the exemption and the credit method 
for relieving economic double taxation of dividends, it does not, however, 
entitle them to choose different methods depending on the source of the 
dividends. This seems to follow from Bosal, which held with regard to an-
other optional provision of the Directive that it can only be exercised in ac-
cordance with the freedoms.1251 Differently, in the first FII Group Litigation 
case and in Haribo and Salinen, the Court applied consistent interpretation 
in the reverse. It construed the freedom of establishment and the free move-
ment of capital with a view to the Parent-Subsidiary Directive concluding 
that they do not preclude a differentiating tax treatment of domestic-source 

1246. Case C-446/04 Test Claimants in the FII Group Litigation.
1247. CJ, 10 February 2011, Joined Cases C-436/08 and C-437/08 Haribo Lakritzen 
Hans Riegel Betriebs GmbH and Österreichische Salinen AG v Finanzamt Linz.
1248. Case C-446/04 FII Group Litigation, para. 57; Joined Cases C-436/08 and C-437/08 
Haribo and Salinen, para. 86-90. 
1249. Terra and Wattel, supra note 942, p. 904.
1250. Case C-446/04 FII Group Litigation, para. 44.
1251. Terra and Wattel, supra note 942, p. 905.
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and foreign-source dividends. Wattel calls this form of reverse consistent 
interpretation ‘Follow-Secondary-EU-Law Approach’ and he points out that 
such approach can also be detected in the case law with regard to the OECD 
Model Convention and its Commentary.1252 

For the sake of completeness, it needs to be noted that in the meantime, the 
Court has considerably refined its approach to the equivalence of the credit 
method and the exemption method. In particular, in the second FII Group 
Litigation case it clarified its first ruling specifically the question how to 
interpret the condition that the tax rate applied to foreign-source dividends 
cannot be higher than the rate applied to domestic-source dividends in order 
for the two methods to be equivalent.1253 Eventually, the Court held that the 
application of the exemption method to domestic-source dividends and the 
credit method to foreign-source dividends is in breach of the fundamental 
freedoms if it is established, first, that the tax credit on foreign-source divi-
dends equals to the amount of tax actually paid in the other Member State 
on the profits underlying the distribution and, second, that the effective level 
of taxation of company profits in the Member State of the recipient of the 
dividends is generally lower than the prescribed nominal rate of tax.1254 This 
practically means that in most cases, the asymmetrical application of the 
exemption method and the credit method to domestic and inbound dividends 
will constitute a prohibited restriction on the freedoms unless a kind of ‘tax 
sparing’ credit is granted on foreign-source dividends based on the nominal 
rate of tax in the Member States of source instead of the tax actually paid. 

Finally, it is interesting to point out that a kind of reverse consistent interpre-
tation has been suggested in the academia to solve the problem of juridical 
double taxation under the freedoms. As discussed in Section 8.2.2.3. (ii) 
above, the Court’s position is that obstacles to free movement caused by 
the exercise in parallel of taxing jurisdiction by two Member States are not 
prohibited by the fundamental freedoms. The main reason for this is that 
the Court refrains from deciding which Member State should have a prior 
right to tax in the case of overlapping tax claims. In academic circles, it 
has been suggested that the Court should take guidance from the direct tax 
directives – for example, in the case of double taxation of dividends from 
the Parent – Subsidiary Directive – as regards allocation of taxing rights 

1252. Ibid.
1253. CJ, 13 November 2012, Case C-35/11 Test Claimants in the FII Group Litigation 
v Commissioners of Inland Revenue, The Commissioners for Her Majesty’s Revenue & 
Customs.
1254. Ibid. para. 65.
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between the Member States in order to resolve juridical double taxation.1255 
This would mean interpreting the fundamental freedoms along the lines 
of secondary law. In this case, no objection could be raised against the 
“Follow-Secondary-EU-Law Approach”, as it would not lead to compro-
mising the effect of primary EU law, i.e. the freedoms, but it would rather 
enhance their effectiveness by enabling them to tackle an impediment to the 
internal market which has not been resolved by other means. In fact, the 
Court did “find inspiration”1256 from the Parent – Subsidiary Directive when 
it had to decide under the fundamental freedoms on the allocation of taxing 
rights between the Member State in the case of economic double taxation 
of dividends falling outside the scope of the Directive. In holding in the 
context of imputation systems that the Member State where the subsidiary 
distributing the dividends is resident cannot be obliged to give up its taxing 
jurisdiction the Court mentioned that:

“[...] in the case of shareholdings to which Directive 90/435 applies, Article 
4(1) of that directive requires the Member State of the parent company which 
receives profits distributed by a subsidiary which is resident in another Member 
State, and not the latter State, to avoid a series of charges to tax [...]”1257  

8.3.5.  Review of legality of secondary law on taxation in the 
light of the fundamental freedoms 

8.3.5.1.  Recollections from Chapter 7

As concluded in the previous Chapter, the consequence of the fact that the 
Treaty rules on free movement are addressed not only to the Member States 
but also to the Union legislature is that the legality of Union measures, 
including secondary legislation, can be reviewed for its compliance with 
the rules on free movement. As regards the standard of review applied to 
Union measures under the fundamental freedoms, we have seen that the 
Court, in principle, applies the same broad restriction standard to Union 
acts as to Member State acts. As a result, not only those Union acts are 
prohibited which discriminate against intra-Union movements and transac-
tions as compared to purely domestic situations but also those which create 
non-discriminatory obstacles to free movement (see Section 7.4.4.2.(ii)). 
The latter statement, however, needs to be seen in the light of the fact that 

1255. Vanistendael, supra note 1028, Ch. 4.6.
1256. See reference by Wattel, Terra and Wattel, supra note 942, p. 905. 
1257. Case C-374/04 Test Claimants in Class IV of the ACT Group Litigation, para. 60.
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the Court found each and every one of the non-discriminatory Union measu-
res which were held to prima facie restrict the freedoms eventually justified. 
These conclusions are drawn from the general case law concerning non-tax 
matters. As far as the field of taxation is concerned, the situation is different 
as we demonstrated previously in this Chapter (see Section 8.2.2.4.). The 
fundamental freedoms prohibit only discriminatory national tax measures, 
although with regard to indirect taxes there is still a thin ground to argue 
that non-discriminatory national taxes may be caught by the prohibitions of 
the freedoms. In any event, setting out from the proposition that in the field 
of taxation the freedoms entail only a discrimination standard with regard 
to national measures, the same must be true in respect of Union measures. 
Thus, when the legality of secondary Union law governing the field of taxa-
tion is measured against the fundamental freedoms the only question that 
needs to be asked is whether the act of secondary law discriminates against 
cross-border situations as compared to purely domestic situations. The tax 
directives, most of which are aimed at reinforcing the fundamental freedoms 
in their respective fields of application, are generally not expected to cause 
such discrimination. Even if they do, it seems unlikely that the Court would 
find such a directive or, rather certain provisions of such a directive, to 
actually infringe the freedoms given that the proportionality of Union acts 
is measured by way of a substantially relaxed test which acknowledges a 
broad margin of discretion to the Union legislature in restricting free move-
ment in pursuance of public interest objectives (see Section 7.4.4.2 (iv)). 

In Chapter 7, we also showed that Union measures can produce obstacles 
to the internal market which do not occur in the case of national measures. 
In particular, first, an impediment to free movement may be caused by the 
incompleteness or imperfectness of harmonization in an area subject to such 
harmonization; second, the application of coordination rules may result in a 
particular disadvantage to cross-border movements. As regards the former, 
the Court considers that the decision whether to pursue harmonization gra-
dually or in stages is at the discretion of the Union legislature and obstacles 
deriving from such decision do not constitute an infringement of the free-
doms. As regards the latter, if a genuine coordination rule results in the ap-
plication of the legislation of the Member State which is more burdensome 
for the ‘free mover’ the ensuing disadvantage flows from the disparities 
between the different legal systems of the Member States and not from a 
restriction on the freedoms imposed by the coordinating Union rule itself 
(see Section 7.4.4.2. (i)). As regards secondary law in the field of taxation, 
the conclusions regarding incomplete harmonization are of great relevance 
with respect to the direct tax directives which result only in fragmentary 
or ‘patchwork’ harmonization in their respective fields. The VAT Directive 
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represents very comprehensive harmonization which, however, is still not 
exhaustive; therefore, in principle, the incompleteness of harmonization in 
this area can still lead to some obstacles to free movement. The same is true 
with regard to the Horizontal Directive on excise duty which introduces less 
comprehensive harmonization than the VAT Directive but certainly more 
than the direct tax directives. Similarly to classic coordination rules such 
as those included in Regulation No. 1408/71 concerning the application of 
social security laws to migrant workers, the tax directives can also cause, in 
principle, obstacles flowing from their function as coordination rules which 
are aimed at allocating taxing rights between the Member States. 

The application of a discrimination standard under the fundamental free-
doms in the tax field, a lenient proportionality test applied to Union measu-
res restrictive on the freedoms and the fact that obstacles to free movement 
resulting from incomplete or imperfect harmonization do not formally con-
stitute restrictions on the freedoms all point to the direction that the chance 
that a tax directive would be found to infringe the freedoms is very low. 
The probability of finding such infringement is further reduced by the fact 
that the optional provisions which the tax directives contain seem to leave 
sufficient room for discretion to the Member States. In case of the exercise 
of such options by the Member States, any potential ensuing infringement 
would not be attributed to the Union directive but to the national implemen-
ting law. To recall, the lesson from Socridis is: 

“[…] directives do not infringe the Treaty if they leave the Member States a 
sufficiently wide margin of appreciation to enable them to transpose them into 
national law in a manner consistent with the requirements of the Treaty […]”1258 

In the forthcoming Sections, the above aspects and relations will be exa-
mined in the specific context of secondary law on taxation.

8.3.5.2.  Incomplete harmonization 

As far as the direct tax directives are concerned, the Court has dealt with the 
question of their compatibility with the fundamental freedoms only once, 
in a preliminary ruling procedure upon a question referred by a national 
court. In particular, in the Gaz de France case the validity of the Parent – 
Subsidiary Directive was questioned on the ground that its restrictive defini-
tion of the companies falling within its personal scope excluded from the 
benefits of the Directive distributions made to a French parent company of 

1258. Case C-166/98 Socridis, para. 19. 
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a certain legal form.1259 The parent company took the form of a ‘société par 
actions simplifiée’ (SAS) which did not qualify as ‘a company of a Member 
State’ within the meaning of Article 2(a) of the Directive, as it was not in-
cluded, before the 2003 amendment of the Directive, in the list of eligible 
French companies set out in the annex to the Directive. The SAS was not on 
the list, as it was introduced in French law after the adoption of the Parent 
– Subsidiary Directive. The SAS received dividend distributions from its 
German subsidiary which was denied of the withholding tax exemption laid 
down in the Directive on the basis that according to German law – which 
correctly implemented the Directive – the SAS was not a company of a 
Member State. The first question that the national court asked related to 
the interpretation of the Directive’s term ‘company of a Member State’ and 
specifically, whether a SAS could be regarded as such at the time when it 
was not explicitly included in the list of eligible entities. By its second ques-
tion the national court asked whether or not the Parent‐Subsidiary Directive 
infringed the Treaty’s free movement provisions due to the fact that it did 
not preclude a dividend distribution by a German subsidiary to a French 
parent company in the form of a SAS from being taxed by way of withhol-
ding tax whereas it precluded such taxation in the case of distributions to 
other French parent companies taking one of the forms listed in the annex 
to the Directive.

As regards the first question, when interpreting the term ‘company of a 
Member State’ the Court took account of the wording of the provisions 
at issue as well as the objectives and the scheme of the Parent-Subsidiary 
Directive. Having regard to the wording of the relevant provisions, especi-
ally that of point f) of the annex, and the scheme of the Directive the Court 
stated that in the case of France, the eligible forms of companies were 
defined in an exhaustive manner. Although the extension of eligible com-
panies beyond those expressly listed in the annex would have corresponded 
to the objective of the Directive, the Court recognized that the Directive 
did not seek to introduce a common system of dividend taxation for all 
companies of the Member States and for all corporate holdings of any size. 
With this, the Court probably meant to stress that the Directive, by defining 
its subjective and objective scope, clearly delineates the situations which fall 
within its ambit and those which do not. In this regard, it pointed out that 
situations where the shareholding of the parent company in the subsidiary 
does not reach the minimum holding required by the Directive also fall out-
side the scope of the common system envisaged by the Directive. Outside 
the scope of the Directive, it is in the power of the Member States to decide 

1259. Case C-247/08 Gaz de France.
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whether and to what extent they alleviate economic double taxation of divi-
dends, as long as they do not discriminate cross-border dividend payments 
compared to domestic dividend payments. Thus, the Court emphasized that 
the Member States’ power to tax is restricted by the Directive only within a 
limited sphere. The boundaries of that sphere cannot be stretched by way of 
extensive interpretation of Article 2(a) and point f) of the annex. According 
to the Court, such extensive interpretation is precluded by the fundamental 
principle of legal certainty.1260 

The relevant question from our point of view is the second one which is 
rather ironic in view of the fact that, most probably, it was the wrong ques-
tion for the national court to ask.1261 Instead of inquiring about the validity 
of the Parent-Subsidiary Directive, it would have been more useful – at least 
for the taxpayer – to ask about the compatibility of the national law at issue 
with the fundamental freedoms. Although under the German imputation 
system which was in force at the time of the case dividend distributions to 
a German parent company were formally also subject to a withholding tax, 
therefore, there was no apparent discrimination between the tax treatment of 
domestic distributions and distributions to a French SAS, in substance, such 
legislation entailed a less favourable treatment of the latter.1262 As we have 
discussed above, situations which fall outside the scope of harmonizing 
secondary law remain to be subject to the fundamental freedoms. This was 
reiterated by the Court in the context of the second question too: 

“The Court has already held that, in respect of shareholdings which are not 
covered by Directive 90/435, it is for the Member States to determine whether, 
and to what extent, economic double taxation of distributed profits is to be 
avoided and, for that purpose, to establish, either unilaterally or by conventions 
concluded with other Member States, procedures intended to prevent or mitiga-
te such economic double taxation. However, that does not of itself allow them 
to impose measures that are contrary to the freedoms of movement guaranteed 
by the Treaty [...]”1263 

Therefore, the German law which prescribed a withholding tax on dividend 
distributions to a company resident in another Member State falling outside 
the scope the Parent-Subsidiary Directive could have been reviewed in the 
light of the freedoms. The Court, in the absence of a question to that effect, 

1260. For a criticism of this restrictive interpretation and the interpretation methods used 
by the Court, see Dourado, supra note 641, p. 180 and Boulogne and Geursen, supra note 
1121, pp. 131-134. 
1261. Kofler and Tenore, supra note 603, p. 330.
1262. Ibid. 331.
1263. Case C-247/08 Gaz de France, para. 60.
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did not examine this issue. It discussed only the question whether Article 
2(a) of the Directive in conjunction with the annex, which defined the scope 
of the Directive in a way that it excluded – from the outset – companies 
which might be created in accordance with national law subsequent to the 
entry into force of the Directive, was invalid on account of infringing the 
freedoms. In this respect, the CJ first reiterated the principle, which we 
know from the non-tax case law as well as from Socridis,1264 that Union 
institutions are free to introduce harmonization gradually:

“The Court has consistently held that the Community institutions are free to 
introduce harmonisation gradually or in stages. It is generally difficult to imple-
ment such measures because they require the competent Community institutions 
to draw up, on the basis of diverse and complex national provisions, common 
rules in harmony with the aims laid down by the EC Treaty and approved by 
a qualified majority of the Members of the Council, or even, as is the case in 
fiscal matters, their unanimous agreement [...]”1265  

Then it spelled out that as long as the Directive does not authorize a Member 
State to discriminate against cross-border dividend distributions which fall 
outside its scope as compared to domestic distributions it does not infringe 
the fundamental freedoms.1266 Thus, the Union legislature is free to leave 
certain segments of the field subject to harmonization outside the actual 
scope of harmonization measures. However limited the scope of a directive 
is, it does not, in itself, make the directive incompatible with the funda-
mental freedoms. As a dividend distribution by a German subsidiary to a 
French SAS falls outside the scope of the Parent-Subsidiary Directive, the 
only effect the Directive has on such distribution is that it does not prevent 
it from being subjected to a withholding tax. If it is subjected to withholding 
tax by the Member State and it is done so in a discriminatory manner the 
ensuing infringement of the freedoms is imputable to the Member State 
and not to the Directive. This would only be otherwise if the Directive 
expressly authorized the Member State to discriminate dividend payments 
falling outside its scope by a clear-cut provision which leaves no discretion 
to the Member State. This is consistent with the conclusion that we have 
drawn in Section 8.3.2.2. Hence, although the Court’s narrow, literal inter-
pretation of the Directive under the first question can rightly be criticized, 
its conclusion that the Directive does not infringe the fundamental freedoms 
due to its restricted scope is in accordance with established principles of 
the case law. Still, as voiced by academic commentators, the Court could 
have scrutinized from another angle the exclusion by the Directive from its 

1264. Case C-166/98 Socridis, para. 26.
1265. Case C-247/08 Gaz de France, para. 52.
1266. Ibid. para. 59.
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scope a company form which is fully equivalent to capital companies of the 
type included in the annex of the Directive.1267 Indeed, the differentiation 
between the SAS and the other company forms which existed under French 
law and were included in the annex of the Directive (e.g. SA) may not be 
relevant for the purposes of the fundamental freedoms, as it is not based 
on the place where the company is established but it may well be relevant 
from the point of view of the principle of equality, a general principle of 
EU law with which secondary legislation must comply. While a differential 
treatment between a distribution to a SAS and a distribution to a German 
parent company is attributable to German domestic law and does not as 
such affect the validity of the Directive, the differential treatment between 
distributions to a SAS and to an SA – both being French companies with 
essentially similar characteristics – is attributable to the Directive and thus 
it may be questioned in the light of the equality principle.

Gaz de France is the only case where the Court has dealt with the validity 
of one of the direct tax directives from the point of view of their compa-
tibility with the fundamental freedoms despite the fact that the directives 
offer ample opportunities for potential challenge. An obvious candidate is 
the permanent establishment requirement of the Merger Directive. We have 
discussed above (see Section 8.3.3.2.) that this problem could be solved by 
applying the tenet that outside the scope of secondary law the fundamental 
freedoms apply and prohibit domestic legislation which would restrict the 
freedoms by levying an immediate exit tax, without at least offering the 
choice to defer the tax, on reorganizations that do not meet the permanent 
establishment requirement. However, the question can be raised whether 
the legality of the Merger Directive could be challenged on the ground that 
by virtue of the permanent establishment requirement it disproportionately 
restricts the freedom of establishment. Taking into account the Court’s con-
clusions in Gaz de France with regard to the Parent – Subsidiary Directive 
and the Court’s general endeavour to maintain the validity of Union legis-
lation, it is highly unlikely that the Court would consider the provisions of 
the Merger Directive laying down the permanent establishment requirement 
invalid. As the Union legislature is entitled to decide on the pace and extent 
of harmonization, the fact that the tax neutrality regime laid down in the 
Merger Directive is greatly limited by the latter requirement would not be 
considered in itself as an infringement of the freedom of establishment. 
The Court would probably point to the fact that outside the limited scope of 
the Directive the freedoms are fully effective and they preclude immediate 
exit taxation on corporate reorganizations irrespective of the fact whether 

1267. Boulogne and Geursen, supra note 1121, pp. 134-136.
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a permanent establishment is left behind or not. In addition, the Merger 
Directive neither requires nor authorizes the Member State to restrict the 
freedoms outside its scope. It is silent on the issue how reorganizations 
which do not fulfil the substantive prerequisite of leaving a permanent esta-
blishment in the exit State should be treated. Such reasoning would be a 
typical instance of consistent interpretation by which the Directive could be 
reconciled with the prerogatives of the primary law freedoms while its vali-
dity being preserved in accordance with the premise that a “Union act must 
be interpreted, as far as possible, in such a way as not to affect its validity.”  

Having regard to the various derogations and transitional arrangements 
granted for certain Member States in the context of some of the direct tax 
directives it is worth recalling some further conclusions that we arrived at 
in Chapter 7 regarding coordination rules. In particular, coordination rules 
which introduce special tailored-made arrangements for certain Member 
States and thereby derogate from the general rule designating the applicable 
legislation in a certain situation may be capable of infringing the fundamen-
tal freedoms. This is because such rules increase the disparities flowing from 
the differing laws of the Member States and differentiate between persons 
and situations in different Member States. As held by the Court in Pinna: 

“[the] objective [of securing free movement for workers] will […] be imperilled 
and made more difficult to realize if unnecessary differences in the social secu-
rity rules are introduced by Community law. It follows that the Community rules 
on social security introduced pursuant to [Article 48 TFEU] must refrain from 
adding to the disparities which already stem from the absence of harmonization 
of national legislation”1268     

Applying this accordingly to the direct tax directives or even to the VAT 
Directive, which are also in the nature of coordination rules insofar as they 
designate which Member State can exercise its taxing right and which must 
give up such right, some of the derogations and transitional rules applied 
within their context could be questioned. The prime example is the spe-
cial arrangement for Austria and Luxembourg in the context of the Savings 
Directive which allows them to withhold tax on interest income paid to 
individual beneficiaries instead of exchanging information with the other 
Member States. These special arrangements clearly and significantly distort 
competition in the internal market and as such, should not be regarded as 
being much different from coordination rules which enhance disparities. 
According to Pinna, the latter rules could not be employed in the context of 
a measure which was based on a Treaty provision allowing the adoption of 

1268. Case 41/84 Pinna, para. 21.
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Union acts for the sake of promoting the free movement of workers. With 
similar reasoning, a measure based on Article 115 TFEU which allows the 
adoption of harmonization measures aimed at facilitating the functioning of 
internal market should not contain rules which significantly distort compe-
tition in the internal market. Similarly, the set of transitional rules under the 
Interest and Royalties Directive which allowed numerous Member States to 
apply withholding taxes at various rates and for differing periods of time on 
interest or royalty payments or both could also be mentioned in this context.1269 
Admittedly, these rules are or have been applicable for a limited period of 
time which differentiates them from the rule condemned in Pinna which 
introduced a permanent exception for France from the general rule designa-
ting the law under which family benefits had to be granted to migrant wor-
kers. In addition, as we pointed out in Chapter 7, in Pinna the Court found 
that the deviating rule discriminated migrant workers compared to French 
workers which undoubtedly weighted greatly in the condemnation of the 
rule. Therefore, as long as the transitional arrangements under the direct tax 
directives do not entail discrimination they do not seem to be at risk of being 
found invalid even if they result in disparities or distortions of competition. 
It is likely that the Court would employ its ‘harmonization-in-stages’ rea-
soning if it were to assess the validity of these arrangements, as transitional 
rules are the most typical symptoms of a harmonization process which pro-
gresses gradually and in stages. The Court may be reluctant to substantively 
review the legality of these arrangements also for reasons of judicial policy, 
as they represent the necessary and unavoidable compromise between the 
Member States reached in the legislative process without which no harmo-
nization could be achieved in the field of EU tax law.

In addition to the transitional arrangements, there is another aspect of the 
Interest and Royalties Directive which could raise question as regards 
its compatibility with the fundamental freedoms or, at least, its ability to 
achieve its objective of facilitating the exercise of the freedoms by elimina-
ting double taxation on interest and royalty payments between associated 
companies and removing the administrative burdens which may be entailed 
by other relief mechanisms under domestic law or tax treaties. Namely, the 
numerous formalities which the Directive allows for the Member States 
to prescribe as a condition for granting the exemption from tax at source 
pose serious questions as regards the effet utile of the Directive. The source 

1269. Most of these transitional derogations have expired by now, see Article 6 of the 
Savings Directive and Council Directive 2004/76/EC of 29 April 2004 amending Directive 
2003/49/EC as regards the possibility for certain Member States to apply transitional 
periods for the application of a common system of taxation applicable to interest and 
royalty payments made between associated companies of different Member States. 
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State can require not only an attestation proving that all requirements for 
the exemption are met with regard to each single contract under which 
interest and royalty payments are effected, it can also make the exemption 
conditional on an administrative decision that must be separately adopted 
to such effect. The attestation must contain a whole series of information 
substantiating the fulfilment of the requirements. If the attestation is not 
provided at the time of payment, the source State may require withholding 
at source by the payer and in such case the recipient of the payment has to 
claim repayment of the tax withheld by providing the attestation mentioned 
above.1270 The source State can prolong the repayment up to one year. The 
fact that the Directive allows the maintenance of such highly burdensome 
formalities is especially conspicuous in the light of its express objective 
to reduce administrative burdens and cash flow problems for companies 
connected with obtaining double taxation relief on intercompany interest 
and royalty payments.1271 However, were the Directive to be challenged on 
the ground that these excessive administrative requirements instead of faci-
litating rather hinder the exercise of the freedoms, the answer of the Court 
would, in all likelihood, be that the Union legislature is entitled to introduce 
harmonization in stages and the fact that the exemption is conditional on 
procedural and administrative formalities is a consequence of such gradual 
harmonization. 

The ‘harmonization-in-stages’ reasoning is sometimes used by the Court to 
shield clearly and blatantly discriminatory provisions laid down in secon-
dary law and/or national law based on the mere fact that such provisions are 
transitional in nature. Such was the case in Idéal Tourisme, which concer-
ned a transitional VAT exemption under the Sixth Directive.1272 The Sixth 
Directive authorized Member States to continue to apply during a transiti-
onal period certain exemptions which were provided for in their legislation 
before the entry into force of the Directive. Pursuant to this, Belgium main-
tained a VAT exemption (with the right to deduction) of international air 
passenger transport under its laws whilst it subjected to VAT international 
passenger transport by coach. Having regard to the fact that coach transport 
and air transport undertakings were in direct competition with each other on 
intermediate distances, the exemption was clearly in breach of the principle 
of equality. The exemption would also have constituted State aid for air 
transport operators if it had originated from national law. The Court, instead 
of examining the question whether the aid was attributable to the Member 
State or the Union, dismissed the claim regarding State aid with almost no 

1270. Article 1(11)-(16) of the Interest and Royalties Directive.
1271. Preamble to the Interest and Royalties Directive, second indent.
1272. ECJ, 13 July 2000, Case C-36/99 Idéal Tourisme SA v Belgian State.
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explanation at all.1273 As regards the principle of equal treatment, the Court 
first seems to have reasoned on the line that a potential breach of such prin-
ciple is attributable to the Sixth Directive. It mentioned that the Directive 
clearly and unambiguously authorized the Member States to continue cer-
tain exemptions and that the Directive would not allow the Member State to 
extend the exemption to coach operators; thus, if the Member State wanted 
to remedy the unequal treatment, it could only do so by taxing air transport 
as well. These statements point to the direction that the Sixth Directive has 
not left any margin of discretion to the Member State in implementing the 
authorization. However, instead of declaring that the Sixth Directive infrin-
ged the principle of equal treatment the Court ruled that: 

“[...] the Community system of VAT is the result of a gradual harmonisation 
of national laws in the context of Articles 99 and 100 of the EC Treaty [now 
Articles 113 and 115 TFEU]. As the Court has repeatedly stated, this harmoni-
sation, as brought about by successive directives and in particular by the Sixth 
Directive, is still only partial [...]”  

Emphasizing the gradual and partial nature of harmonization seems to refer 
to the fact that the exemption was, in the end, laid down in national law 
before the adoption of the Directive and the Directive merely authorized 
its maintenance. However, national law cannot also be held responsible for 
the unequal treatment, as it merely made use of the authorization, which 
does not amount to actual transposition. With this full circle, the Court arri-
ved at the conclusion that the infringement can be attributed neither to the 
Directive nor to national law.1274 Eventually, it left the problem to be fixed 
by the Union legislature:

“With respect to such a situation, it is for the Community legislature to establish 
the definitive Community system of exemptions from VAT and thereby to bring 
about the progressive harmonisation of national VAT laws [...]”1275 

It is submitted that the ‘harmonization-in-stages’ argument should not 
be used to exempt both the Member State and the Union from observing 

1273. The Court’s statement that the proceedings related to the question whether the 
transactions carried out by the applicant, a coach operator, were subject to VAT or not 
seems to hint at the fact that a VAT exemption cannot be requested if the claim is based 
on the State aid rules, as that would mean the extension of the aid instead of its recovery 
from the beneficiary, see Case C-36/99 Idéal Tourisme, para. 28. 
1274. J. Englisch, Schmelz v Finanzamt Waldviertel (C-97/09): small business VAT ex-
emption, a big issue, British Tax Review 4 (2011), pp. 472-480, at p. 476.
1275. Case C-36/99 Idéal Tourisme, para. 39.
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the basic requirements of primary Union law and allowing discriminatory 
exemptions, even if they are of a transitional nature, to remain in place in a 
harmonized Union system. 

8.3.5.3.  More lenient proportionality standard for secondary law 

To demonstrate the use of a more lenient proportionality standard in the 
review of secondary law concerning taxation than in the review of national 
tax law we need to return to the Schmelz case. In this case, the Court revie-
wed the small undertakings scheme under the VAT Directive in the light 
of the freedom to provide services. It found that the scheme which grants 
a VAT exemption only to small undertakings established in the territory 
of the Member State where the VAT is due restricted such freedom prima 
facie. Then the Court examined, through a detailed analysis, whether the 
restriction could be justified on the ground of the need to guarantee the 
effectiveness of fiscal supervision. First, it pointed out that restricting the 
exemption to small undertakings established in the territory of the Member 
State granting the exemption was appropriate to ensure the effectiveness of 
fiscal supervision, as it enabled the verification whether the conditions for 
the exemption were met. This is so because undertakings generally keep 
the documents relating to their economic activities in the place of establis-
hment. Furthermore, the secondary law instruments on administrative as-
sistance cannot ensure useful exchange of data in this respect. As the small 
undertakings scheme aims at reducing the administrative charges on such 
undertakings, the latter are exempted from administrative tax formalities 
by the scheme. They do not even have to obtain a tax identification num-
ber in the Member State of establishment. Therefore, the latter Member 
State does not have data on their turnover or any other information that 
they could exchange with the authorities of the other Member State where 
the exemption is claimed. The lack of data and information could only be 
remedied by the introduction of formalities for small undertakings which 
would be contrary to the aim of a scheme that is specifically designed to 
spare small undertakings and the tax authorities from such formalities. The 
Court added that:

“[...] limiting the benefit of the VAT exemption solely to those taxable persons 
established in the Member State which has adopted such an exemption avoids 
a situation in which taxable persons pursuing activities in a number of Member 
States, without being established in them, can escape – altogether or to a large 
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degree – taxation of their activities, under the cover of exemptions in force in 
those Member States, even though those activities, taken as a whole, would 
objectively exceed a small undertaking’s level of activity. [...]”1276

Thus, the Court’s concern is that small undertakings could accumulate the 
benefit of the exemption scheme in several Member States even where their 
aggregate Union-wide turnover exceeds the limit that would qualify them 
as small. Given that exchange of information between the Member States 
cannot ensure that non-established small undertakings only benefit from the 
exemption scheme if they meet the conditions – in particular, the turnover 
threshold – thereof, their exclusion from the scheme was held to be a pro-
portionate measure. As the Court put it:

“[...] at this stage in the evolution of the VAT system, the objective which con-
sists in guaranteeing the effectiveness of fiscal supervision in order to combat 
fraud, tax evasion and possible abuse and the objective of the scheme for small 
undertakings, which is to support the competitiveness of such undertakings, 
justify, first, limiting the applicability of the VAT exemption to the activities of 
small undertakings established in the territory of the Member State in which 
the VAT is due and, second, the annual turnover generated to be taken into 
account being that generated in the Member State in which the undertaking is 
established.”1277

As it appears, the Court accepted the territorial limitation of the small 
undertakings scheme on the basis of arguments relating to administrative 
difficulties which would accompany the application of the scheme if it was 
extended to non-established undertakings. Traditionally, when the Court 
reviewed national measures in the light of the fundamental freedoms it did 
not accept the attempt to reduce administrative or practical difficulties as a 
justification for a restriction on the freedoms.1278 However, we submit that in 
Schmelz, the Court relied on a justification which goes beyond merely redu-
cing administrative difficulties; namely, ensuring effective fiscal supervision 
in order to combat fraud, tax evasion and abuse. The Court painstakingly 
reasoned to show that exchange of information in this case does not enable 
the Member State which grants the exemption to check whether the tax-
payer indeed satisfies the condition for the exemption so that it can prevent 
the small undertakings scheme from being abused. In this regard, we see a 

1276. Case C-97/09 Schmelz, para. 70.
1277. Ibid. para. 71.
1278. Englisch, supra note 1274, p. 480 referring to ECJ, 4 March 2004, Case C-334/02 
Commission v France, para. 29; ECJ, 14 September 2006, Case C-386/04 Centro de 
Musicologia Walter Stauffer v Finanzamt München für Körperschaften, para. 48; CJ, 1 
July 2010, Case C-233/09 Gerhard Dijkman, Maria Dijkman-Lavaleije v Belgische Staat, 
para. 60.
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recent trend in the case law that the Court is more sensitive in its propor-
tionality analysis to arguments which contend that an alternative means 
which is supposed to be less restrictive than the measure under review is 
actually less effective or causes at least as much or, even more, burden on 
the exercise of the freedom than the measure under review. This trend can 
be detected in the case law regarding national measures; for example, in 
National Grid Indus where the Court accepted the argument that in certain 
situations, the cross-border tracing of assets and the reporting obligations 
for the taxpayer which accompanies the tax deferral granted upon the trans-
fer of seat of the taxpayer can be more burdensome than the immediate 
payment of an exit tax.1279 In X NV, the question was whether the obligation 
on a service recipient to withhold tax on remuneration paid to a non-resident 
service provider and the attached liability risk is a proportionate restriction 
on the freedom of provision of services justified by the need for effective 
collection of taxes.1280 The Court held that reliance on the Mutual Assistance 
Directive for the recovery of tax claims in order to collect the tax directly 
from the non-resident service provider would not necessarily be less res-
trictive from the point of view of the service recipient than the obligation to 
withhold tax. The former method would also entail administrative obligati-
ons for the service recipient insofar as the Member State would be likely to 
require the service recipient to report the fact that it received services from a 
non-resident provider. In addition, the recourse to administrative assistance 
would also be more burdensome than the withholding of the tax for the 
non-resident service provider who would have to file a tax return in a foreign 
country as well as for the tax administration of the Member State where the 
service is provided. In the end, the Court held that the collection of the tax 
directly from the non-resident service provider and the recourse to mutual 
assistance for the recovery of the tax would not necessarily constitute a less 
severe means than the withholding at source and therefore the latter was a 
proportionate restriction on the freedom of services.1281 

In Schmelz, the reasoning was in a way similar to that in X NV or National 
Grid Indus in that the Court assessed in detail the feasibility and effective-
ness of exchange of information which represented an alternative to limiting 
the exemption scheme to small undertakings established in the territory of 
the Member State where the VAT is due. Thus, the fact that in Schmelz, the 
Court balanced the effects of alternative means through a detailed analysis 
does not, in itself, represent a difference in approach as compared to the 
examination of the proportionality of Member State measures. Yet, there 

1279. Case C-371/10 National Grid Indus, paras. 69-71.
1280. CJ, 18 October 2012, Case C-498/10 X NV v Staatssecretaris van Financiën. 
1281. Ibid. paras. 43-52.



453

Various aspects of the relationship of primary law and secondary law 
concerning taxation 

is one relevant difference between Schmelz and the other cases concerning 
national measures. Namely, in the case of national measures when the Court 
balanced the alternative means against each other it did so also – or rather 
mainly – from the point of view of the taxpayer. (The Court asked: is it 
better for the taxpayer to pay immediate exit tax upon the transfer of its seat 
or to obtain a tax deferral with a corresponding tracing and reporting obli-
gation? Is it better for the taxpayer to withhold tax at source or to report to 
the tax administration the fact that it received services from a non-resident 
service provider?). Although the administrative burden on the tax authori-
ties was also considered in these cases, the main concern for the Court was 
certainly the taxpayer. In contrast, in Schmelz, the Court entirely ignored the 
point of view of the taxpayer in holding that the territorial limitation of the 
small undertakings scheme was a proportionate restriction on the freedom to 
provide services. Admittedly, it can be argued that in the eyes of the Court, 
exchange of information was not an alternative at all because it did not help 
exclude the possibility of abusing the small undertakings scheme and this 
is why the Court did not engage in a real balancing of alternative means 
taking into account both the taxpayer’s and the Member State’s perspective. 
In our view, however, the fact that the Court neglected the taxpayer’s point 
of view in the analysis is a sign that the Court measures the proportionality 
of a restrictive provision of a tax directive with a different standard from 
that applied to a restrictive national tax provision. This is all the more clear 
if we consider that in the case at hand, Mrs Schmelz had no economic acti-
vity at all in her Member State of residence or in a Member State other than 
Austria; therefore, the risk that she would take advantage of more exemption 
schemes in several Member States was non-existent. This was precisely the 
reason why the Advocate General considered the measure disproportionate 
to the aim pursued:

“It would go beyond what is necessary for reasons of fiscal supervision to ex-
clude the exemption also in a case where the concession should clearly apply, 
according to its spirit and purpose, and the taxable person is not given an 
opportunity to show that he generates taxable turnover only in the Member 
State in question.”1282

Although the standard of proportionality applied to Member State measu-
res, on the one hand, and Union measures, on the other, may still differ, it 
is obvious that the Court has abandoned the ‘manifestly inappropriate’ test 
that it had previously used for analysing the proportionality of Union acts 

1282. Opinion of Advocate General Kokott, Case C-97/09 Schmelz, para. 108.
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(see Section 7.4.4.2. (iv)). Now it strives for conducting a detailed analysis 
of the elements of proportionality, especially that of necessity, approxi-
mating, at least, the method of analysis to that of Member State measures.   

Another example which shows that the Court applies different proportiona-
lity standards to national tax measures, on the one hand, and to the Union 
tax directives, on the other, is the different assessment of admissibility of 
anti-abuse measures containing a general presumption of abuse. In the Leur-
Bloem case, the Court stated with regard to a national anti-abuse rule adop-
ted in implementation of the anti-abuse clause of the Merger Directive that 
the laying down of a general rule automatically excluding certain categories 
of operations from the tax advantage offered by the Directive is dispro-
portionate to the aim of combating abuse.1283 It was also held that in order 
to determine whether an operation has tax avoidance as its objective, the 
national authorities cannot confine themselves to applying predetermined 
general criteria but must subject each particular case to a general examina-
tion.1284 In the specific context of the case, the Court expressly stated that a 
merger by exchange of shares with the aim of creating a specific structure 
for a limited period of time and not on a permanent basis may have valid 
commercial reasons.1285 This is consistent with what the Court held later 
with regard to national anti-abuse rules concerning non-harmonized direct 
taxes when reviewing the compatibility of the latter with the fundamental 
freedoms.1286 The Court considers such rules proportionate only when they 
specifically target wholly artificial arrangements.1287 On the other hand, the 
Court has endorsed Article 3(2) of the Parent – Subsidiary Directive, which 
has an equivalent in the Interest and Royalties Directive (Article 1(10)), 
allowing the Member States to set a minimum holding period of up to two 
years as a condition for granting the benefits of the Directive. The Court 
described this provision as being aimed at countering abuse whereby hol-
dings are taken in the capital of companies for the sole purpose of benefiting 
from the tax advantage of the Directive and which are not intended to be 

1283. Case C-28/95 Leur-Bloem, para. 44.
1284. Ibid. para.41.
1285. Ibid. para. 42.
1286. Case C-196/04 Cadbury Schweppes, para. 50; Case C-524/04 Thin Cap Group 
Litigation, para. 74.
1287. A relatively recent tendency in the Court’s case law is that generalizing anti-avoi-
dance rules are accepted as long as the justification of prevention of tax avoidance is 
coupled with the need to preserve the balanced allocation of taxing rights, see ECJ, 18 
July 2007, Case C-231/05 Oy AA, para. 63; CJ, 21 January 2010, Case C-311/08 Société 
de Gestion Industrielle SA (SGI) v État belge, para. 66. 



455

Various aspects of the relationship of primary law and secondary law 
concerning taxation 

lasting.1288 The provision obviously incorporates a general presumption of 
abuse to the extent that it assumes that all shareholdings which are held 
for less than the minimum period have been obtained for the sole purpose 
of abusing the Directive. The requirement for a minimum holding period 
is also at odds with the express statement of the Court in Leur-Bloem that 
the creation of a specific structure for a limited period of time may have 
valid commercial reasons. The fact that the Court has not found anything 
objectionable in this provision of the Parent – Subsidiary Directive shows 
that generalizing rules that exclude certain categories of transactions, hol-
dings or groupings from the tax advantages granted under Union law are 
regarded as proportionate when employed by the Union legislature. Thus, 
there is apparently a double standard of proportionality; what is regarded 
as proportional instruments in the hands of the Union legislature becomes 
disproportional in the hands of national lawmakers. The fact that the Court 
accepted a national provision laying down a minimum holding period in the 
context of VAT as a condition for being eligible for an optional mechanism 
simplifying VAT declarations and payments1289 could, in theory, indicate 
that the Court does not, in fact, apply a double standard but it is simply 
inconsistent.1290 It found a generalizing national anti-abuse rule dispropor-
tional in the context of the Merger Directive while in the context of VAT 
it considered a similar national measure compatible with the principle of 
prohibition of abuse of rights and thus obviously proportional. However, 
such a difference in approach may as well be considered justified taking 
into account that VAT is a comprehensively harmonized system where the 
application of a generalizing anti-avoidance rule, which is aimed at limiting 
the use of an optional derogating regime, tends to enhance the objectives of 
harmonization and the uniform application of the harmonized rules rather 
than frustrate the latter aims.1291 Even if the Court’s differentiating approach 
makes sense in this respect, the different assessment of generalizing anti-
abuse rules in the context of the Merger Directive, on the one hand, and 
the Parent-Subsidiary Directive, on the other, can hardly be explained with 
the difference of the context. According to the Court, an anti-abuse rule in 
the context of the Merger Directive which defines abusive transactions in a 
generalized way in the interest of legal certainty and administrative effici-
ency is disproportional, whereas a similar rule in the context of the Parent-
Subsidiary Directive is proportional. As the only difference between the two 
scenarios is that the first rule was laid down in the implementing national 

1288. ECJ, 17 October 1996, Case C-283/94 Denkavit Internationaal BV, VITIC Amsterdam 
BV and Voormeer BV v. Bundesamt für Finanzen, para. 31.
1289. See Case C-162/07 Ampliscientifica.
1290. Weber, supra note 1193, pp. 319-320.
1291. Englisch, supra note 1192, p. 74. 
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law while the second is contained in the Directive itself, the conclusion that 
a double standard is applied for measuring the proportionality of anti-abuse 
measures depending on whether they are adopted by the national or the 
Union legislature is unavoidable.1292 

In summary, the conclusion that we drew in Chapter 7, that Union acts are 
measured by a lower standard of proportionality than national measures 
when they are reviewed for their compatibility with primary law holds true 
also with respect to Union acts adopted in the field of taxation. In Schmelz, 
the Court did not emphasize the broad scope of discretion of the Union 
legislature and it did not apply the ‘manifestly inappropriate’ test that we 
saw in many of the cases in the non-tax fields. This suggests that the Court 
does not consider the harmonized system of VAT an area in which the Union 
legislature has to make decisions involving “political, economic or social 
choices”. The Court – at least, formally – applied in the case the same pro-
portionality test as to Member State measures. In particular, it examined the 
appropriateness and the necessity of the territorial limitation of the small 
undertakings scheme laid down in the VAT Directive through a detailed 
analysis in which it evaluated the effectiveness of a potentially less restric-
tive alternative. Although formally, the analysis did not differ from that of 
national measures, the outcome according to which the exemption can be 
denied to non-established small undertakings even if they do not carry out 
economic activity in any other Member State shows that the notion of a 
proportional restriction is understood much more leniently under the VAT 
Directive than with respect to national measures. This has been confirmed 
by comparing the Court’s approach to anti-abuse measures under national 
law and the specific, substantive anti-abuse provisions of the Union directi-
ves. The fact that generalizing anti-abuse rules are prohibited for the natio-
nal legislature while allowed for the Union legislature proves the existence 
of a double standard.     

8.3.6.  Interim conclusions

In the second part of this Chapter, we examined concrete aspects of the 
relationship of the tax directives and various norms of primary law – predo-
minantly the fundamental freedoms – returning to the same issues that we 
have discussed in Chapter 7 now examining them in the specific context of 
taxation. First, we observed that the tax directives contain a large number 
of authorizations, optional rules, special regimes and derogations which the 

1292. Ibid. p. 75.
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Member States may choose to exercise upon their discretion. As regards 
these types of rules we examined the question under what circumstances an 
infringement of primary law which results from the exercise of an option by 
a Member State should be attributed to the Member State or alternatively, to 
the Union. In the context of the tax directives the question of attribution of 
an infringement is relevant both from the point of view of the fundamental 
freedoms and the State aid rules. Applying the conclusions drawn from the 
previous Chapter to the tax directives, we looked at the degree of discretion 
left by the Union directives to the Member States in order to decide on the 
question of attribution. We distinguished three scenarios in this respect. The 
first is where a Member State implements a compulsory rule provided for 
by the tax directives and this leads either to an obstacle to free movement 
or a selective advantage to certain undertakings. In this case, the potential 
infringement of primary law will be attributable to the Union. Second, when 
the tax directives grant an authorization which leaves no discretion to the 
Member States as regards the way in which it can be exercised, the ensuing 
infringement must be imputed to the Union as well. This is in spite of the 
fact that the decision by the Member State to make use of the authorization 
necessarily implies an autonomous decision and thus a certain degree of 
discretion on its side. Third, an infringement of primary law is imputable to 
the Member State when the directive grants an option which leaves suffi-
cient margin of discretion to the Member States to exercise it in a way which 
accords with the requirements of primary law. 

As regards the fundamental freedoms, the decision on the attribution of their 
potential infringement does not affect the conclusion whether there is an 
infringement or not.  In other words, where a restriction on free movement 
is imputed to the Union, it still remains an infringement of the fundamen-
tal freedom concerned. The prohibitions set out under the free movement 
provisions are addressed to the Union legislature just as much as to the 
Member States. The same is not true, however, in the context of the State 
aid rules. The definition of State aid requires that an aid must be granted by 
a Member State therefore Union aid is excluded from the scope of Article 
107(1) TFEU. Thus, when it is established that a selective aid which results 
from the exercise of an authorization granted by a Union directive is attri-
butable to the Union, no infringement of the State aid rules will follow. In 
brief, while a Union act may very well infringe the fundamental freedoms, 
the State aid rules exclude a priori the possibility that aid granted by a 
Union act could be in breach of Articles 107-108 TFEU. This strict position 
under the State aid rules raises the question whether the conclusion that a 
Union measure is incapable of being qualified as aid distorting competition 
is a consequence of a sound dogmatic approach or another proof of the 
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Court’s aversion to a substantive review of Union legislation in the light of 
higher ranking primary law norms. From a dogmatic point of view, it can be 
argued that both the contextual and teleological interpretation of the State 
aid rules as well as the logic of the State aid procedure support the position 
that aid granted by a Union measure cannot be classified as ‘State’ aid. 
However, this stance should not lead to the conclusion that the distortions 
that Union legislative measures cause to the conditions of competition in 
the internal market are consequences of the choices of the Union legisla-
ture which ought to be accepted without any possibility for revision. In this 
respect, it is important to emphasize that Union acts which grant selective 
advantages and thereby create unequal competitive conditions in the internal 
market are liable to being reviewed in the light of the principle of equality 
as a general principle of EU law. The effectiveness of such review carried 
out by the Court is, however, questionable. The Court’s deference towards 
the Union legislature and its reluctance to interfere with the political, eco-
nomic or social choices made by the latter even where they are in breach 
of basic primary law norms enables serious distortions to remain in place 
in the internal market. We have argued that the constitutional-type review 
of Union legislation should not be rendered a mere formality by the Court, 
as such review is necessary to remedy the consequences of the fact that 
distortive and selective advantages granted by Union acts cannot qualify as 
aid within the meaning of Article 107(1) TFEU. 

Next, we examined the question whether and to what extent the fundamental 
freedoms apply in parallel with the tax directives to the effect of constituting 
an additional limit to national legislation adopted by the Member States 
in the exercise of the competences that they have retained in the field of 
taxation. In exhaustively harmonized areas the application of the freedoms 
is precluded by the harmonizing secondary law as long as the legality of 
the latter is not questioned in the light of those freedoms. However, the tax 
directives do not bring about exhaustive harmonization. Not even the VAT 
Directive, which achieves the most comprehensive harmonization amongst 
the acts of secondary law on taxation, covers exhaustively all the aspects 
of value added taxation. Therefore, at least in principle, the fundamental 
freedoms may apply to certain aspects of national VAT laws. The role of the 
freedoms is much more important in the field of direct taxation where only 
‘patchwork’ harmonization exists. The scope of application of the freedoms 
is much broader here, as outside the narrow scope of the direct tax directives 
they are fully applicable to the effect of limiting the exercise of powers in 
taxation retained by the Member States. Even if a certain piece of natio-
nal legislation concerns a subject-matter governed by one of the direct tax 
directives there is a good chance that besides the directive the fundamental 
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freedoms will also apply to it. This will be the case if the national legisla-
tion exercises an option granted by the direct tax directives. The freedoms 
will also apply in cases where a certain situation falls outside the personal 
or material scope of a directive or where the transaction at issue does not 
fulfil a substantive precondition for the beneficial treatment provided for 
by the directive. The fact that the freedoms apply parallel with the directi-
ves is especially relevant in the context of the Merger Directive where this 
complementary application of the freedoms enables the Merger Directive 
to be interpreted consistently with the freedoms and thereby helps maintai-
ning the validity of the Directive and specifically, its restrictive permanent 
establishment requirement. The condition under the Merger Directive that 
the assets transferred in a qualifying transaction must remain effectively 
connected with a permanent establishment in the exit State seems to contra-
vene the freedom of establishment as interpreted by the Court in its recent 
case law on company exit taxation. In that case law, the Court held that the 
exit State cannot charge an immediate exit tax upon the transfer of seat of a 
company to another Member State; rather, it has to offer an option to defer 
the tax until the realization of the capital gains on the transferred assets 
irrespective of the fact whether or not a permanent establishment remains 
in the exit State. The logic of this case law requires that such deferral be 
granted on all the corporate reorganizations which fall under the scope of 
the Merger Directive even if the assets are physically moved out of the tax 
jurisdiction of the exit State. Although the permanent establishment condi-
tion apparently conflicts with what the freedom of establishment requires, 
taking into account the Court’s general reluctance to invalidate provisions 
of secondary law which are in conflict with higher ranking norms of pri-
mary law, it is very unlikely that this restrictive condition of the Merger 
Directive would be found to infringe the freedom of establishment if it were 
to be tested by the Court. Instead, the Court would interpret the Merger 
Directive consistently with the freedoms according to the premise that a 
“Union act must be interpreted, as far as possible, in such a way as not to 
affect its validity.” This would involve using the argument that a reorgani-
zation which does not fulfil the permanent establishment condition actually 
falls outside the scope of the Merger Directive and as such is governed by 
the freedoms, which do not allow an immediate exit tax to be charged. With 
such reasoning, it is possible to arrive at a result which is in accordance with 
the requirements of the freedom of establishment and does not affect the 
validity of the Merger Directive. 

Apart from this interpretation of the Merger Directive, we have examined 
other examples of consistent interpretation of secondary law with primary 
law in the field of taxation. These examples show that the Court uses this 
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technique in relation to the tax directives for the same purposes as in the 
non-tax fields. When the purpose is to avoid the invalidation of a provision 
of a tax directive, the Court seems to use this technique without apparent 
limits. We saw cases where the text of the interpreted provision was open 
enough to accommodate a meaning consistent with primary law (Case 15/81 
Gaston Schul). In other cases, reconciliatory interpretation led to rather 
unreasonable results (Case C-166/98 Socridis and the interpretation propo-
sed by the Advocate General in Schmelz). The Court has also used consistent 
interpretation for the purpose of aligning the specific anti-avoidance rule of 
the Merger Directive with the general principle of prohibition of abuse of 
rights which it has developed in its case law concerning the fundamental 
freedoms and VAT (Case C-321/05 Kofoed). In this regard, consistent inter-
pretation, in fact, resulted in contra legem interpretation. 

As regards consistent interpretation in the context of the concept of abuse, 
the main question is to what extent the specific anti-abuse provisions of 
the direct tax directives must be interpreted consistently with the general 
case law-based abuse doctrine. The answer to this question depends on the 
status of the latter doctrine. The Court’s position is that the prohibition of 
abuse of rights is a general principle of EU law. This qualification implies 
that it has the ranking of primary law of a constitutional nature meaning 
that secondary law must comply with it. Under this view, the specific anti-
abuse provisions of the direct tax directives must be in line, as a matter of 
normative hierarchy, with the general principle of prohibition of abuse. We 
suggested that the general abuse doctrine should be considered a principle 
of interpretation rather than a formal general principle. This, however, does 
not affect the conclusion that the anti-abuse rules of the direct tax directi-
ves need to be interpreted in a way which reconciles them with the general 
doctrine of prohibition of abuse. Yet, there is a limit to such reconciling 
interpretation and that is the wording of the provisions at issue. 

The anti-abuse rule of the Parent – Subsidiary Directive is not a substan-
tive anti-abuse provision but a mere authorization for the Member States 
to apply their domestic law-based or tax treaty-based anti-avoidance rules 
within the scope of application of the Directive. Consistent interpretation 
of this provision with the general abuse doctrine is rather straightforward. 
The provision expressly includes the term ‘abuse’ which should be attri-
buted the same meaning as that under the general abuse doctrine. From 
this, it follows that the provision authorizes the application of only such 
domestic anti-avoidance rules or principles which comply with the requi-
rements of the general abuse doctrine. The matter is much more complica-
ted with respect to the anti-avoidance rule of the Merger Directive. It is a 
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substantive rule which contains the criteria according to which transactions 
can be qualified as abusive. The description significantly differs from that 
of the general doctrine of prohibition of abuse, which defines abuse as an 
artificial arrangement which is devoid of economic reality and the sole (or 
essential) purpose of which is to obtain a tax advantage. In contrast, the wor-
ding of the provision of the Merger Directive does not refer to artificiality 
(objective condition) but only to the tax avoidance purpose of the operation 
(subjective condition). Thus, the provision conflicts with the general abuse 
doctrine which, according to the Court, is a general principle of EU law of 
the status of primary law. The wording of the anti-abuse provision of the 
Merger Directive does not seem to leave scope for consistent interpretation, 
as it clearly deviates from the content of the general abuse doctrine. Despite 
this, the Court held in Kofoed that the anti-abuse provision of the Merger 
Directive is the reflection of the general principle that abuse of rights is 
prohibited and thus interpreted the provision along the lines of such prin-
ciple and contrary to its wording. We submitted that the provision could 
have been declared invalid on the ground of infringing the higher ranking 
principle of prohibition of abuse. This would not have deprived the Member 
States of the right to combat abuse in the context of the Merger Directive, 
as they could have relied directly on the general principle of prohibition of 
abuse for such purposes.    

The number of cases where the actual compatibility of the tax directives 
with the fundamental freedoms has been at issue is very low, which is due 
to the fact that (i) the tax directives are generally less likely to conflict 
with the fundamental freedoms than secondary legislation pursuing some 
non-internal market related objectives, and (ii) through the various techni-
ques discussed above the Court has avoided addressing direct confronta-
tion between the tax directives and primary law,. We found and analysed 
two cases dealing with such issue, one concerning the VAT Directive (Case 
C-97/09 Schmelz) and the other one the Parent – Subsidiary Directive (Case 
C-247/08 Gaz de France). In neither of these cases did the Court find the 
directives incompatible with the freedoms. The reasoning in Gaz de France 
relied on the ‘harmonization-in-stages’ argument, that is, the incomplete-
ness or imperfection of harmonization which a directive introduces does not 
lead, in itself, to an infringement of the freedoms. For such infringement to 
be established it is not enough that certain segments of the field to which 
harmonization relates are left outside the scope of the directive. Although 
incomplete coverage of the field may lead to inequalities insofar as compar-
able situations will be treated differently, for finding a breach of the free-
doms, differential treatment must occur between a cross-border situation 
and a comparable domestic situation. A Union directive does not normally 
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provide for the tax treatment of purely domestic situations, therefore, it is 
rarely the case that a directive can infringe the freedoms in itself. The ‘coo-
peration’ of the Member States is also necessary insofar as the treatment of 
domestic situations is dependent on domestic law. If domestic law ‘contri-
butes’ to the infringement in this way, the infringement will be attributed 
to it unless the directive grants a clear-cut authorization for the Member 
State to discriminate. This reasoning does not, however, exclude the possi-
bility that the directive itself without the contribution of domestic law can 
infringe the principle of equality. In Gaz de France, the Court has omitted 
to scrutinize the directive in this respect which is hardly surprising in view 
of its reluctance to substantively review Union legislation. In Schmelz, the 
Court avoided the need to invalidate the contested provision of the VAT 
Directive by lowering the proportionality standard compared to the standard 
applicable to national measures. Formally, the Court applied the same test 
as to national measures without referring to the ‘manifestly inappropriate’ 
standard, which had often been used to measuring the proportionality of 
Union legislation in non-tax fields. This may indicate that, in principle, VAT 
is not an area where sensitive political, economic and social choices would 
need to be made, justifying the recognition of a wide margin of discretion 
to the Union legislature. On the other hand, we have also seen in Chapter 5 
that the Court in its recent case law on fundamental rights has abandoned the 
‘manifestly inappropriate test’. This trend may extend beyond the domain of 
fundamental rights signalling a change in the general approach of the Court 
to the analysis of proportionality in the judicial review of Union legislation. 
Although there might be a willingness on the side of the Court to approxi-
mate the standard of proportionality applied to secondary legislation to that 
applied to Member State measures, the actual outcome in Schmelz proves 
that there is still a difference between the two types of measures as regards 
the analysis of their proportionality when reviewing their compatibility with 
the fundamental freedoms.   

8.4.  Overview

In conclusion, the fact that to date, not a single provision of secondary 
legislation concerning taxation has been annulled or declared invalid by 
the Court on the ground of infringing primary law can be explained, on the 
one hand, by the nature of such legislation and, on the other, by the Court’s 
general reluctance to set aside validly adopted Union legislation. On the 
basis of the nature of the legislation, we have anticipated that the directives 
which govern substantive tax issues are likely not to come into conflict 
with the fundamental freedoms, as they are aimed at giving effect to those 
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very freedoms in the specific domains to which they apply. In addition, the 
technique of minimum harmonization in the case of the direct tax directives 
is not prone to generate similar problems to those we have seen in the case 
of some non-tax directives pursuing non-internal market related aims, such 
as consumer or environmental protection, where the prescription of stric-
ter standards by the Member State than that laid down in a directive may 
easily impede the exercise of free movement rights. Finally, the tax direc-
tives which provide for numerous authorizations and options seem to leave 
sufficient margin of discretion for the Member States to transpose them in 
conformity with the Treaty in which case, no infringement of primary law 
can be imputed to the directive itself. 

Nonetheless, the fact that direct conflicts between the tax directives and 
higher ranking primary law norms hardly come up in the case law is mostly 
due to the various techniques that the Court applies for avoiding such con-
flicts. First, in the case of authorization provisions set out in the directives 
the Court may attribute an eventual potential infringement of primary law to 
the Member State availing itself of the authorization even if the authorizing 
provision leaves no margin of discretion to the Member States as to the 
manner of exercise (Case C-166/98 Socridis). Second, selective aid granted 
by a Union act cannot by definition constitute State aid and thus infringe 
the prohibition of State aid under Article 107(1) TFEU (Case T-351/02 
Deutsche Bahn, Case C-460/07 Puffer). Such selective aid is hardly ever 
found to be in breach of the principle of equality, as the Court either rejects 
that the differential treatment causing the selective advantage relates to com-
parable situations (Case C-460/07 Puffer) or it may even simply refer to the 
deliberate choice on the part of the Union legislature to introduce unequal 
treatment (Case C-269/00 Seeling, see Section 5.1.2.4.). Further, the Court 
employs the technique of consistent interpretation extensively in order to 
avoid the need for finding an incompatibility of the secondary law with 
primary law. In this effort, consistent interpretation may reach the point of 
contra legem interpretation (Case C-321/05 Kofoed) or may even be rever-
sed to the effect that the interpretation of primary law is aligned to what is 
required by secondary law (Case C-446/04 first FII case). If through these 
techniques the Court has not managed to sidestep the question of compatibi-
lity of secondary law with primary law, there are further arguments that can 
be used in the actual review of legality of secondary law in order to avoid 
a declaration of invalidity. By the ‘harmonization-in-stages’ argument the 
Court tends to reject that obstacles or barriers that follow from the incom-
pleteness of harmonization can constitute a restriction on the fundamental 
freedoms. By this, not only secondary legislation, the scope of which is too 
narrowly drawn, can be saved from potential invalidation (Case C-247/08 
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Gaz de France) but also discriminatory transitional arrangements authorized 
by secondary legislation can be maintained (Case C-36/99 Idéal Tourisme). 
Finally, the last tool which is available for the Court to escape from having 
to invalidate a piece of secondary legislation is the relaxation of the propor-
tionality test which allows restrictive secondary law to be justified under 
conditions in which national measures could not be justified (Case C-97/09 
Schmelz). As it appears, the use of these techniques by the Court in the field 
of taxation is not different from what we have seen in the non-tax fields. 

The motivation of the Court not to interfere with the Union legislative pro-
cess under the delicate circumstances of supranational lawmaking and not 
to upset the institutional balance within the Union constitutional construct 
clearly transpires from the case law analysed in this Chapter. Admittedly, 
the Court’s attitude can be perceived as being an incentive for the Member 
States to agree on the harmonization of their tax systems by suggesting 
that if they do so the outcome of their agreement will not be scrutinized as 
rigorously as their national laws.1293 Nevertheless, the Court’s reluctance to 
carry out an effective constitutional review of Union legislation enables a 
‘cartel of Member States’1294 – or  for that matter, even one single renegade 
Member State that is willing to abuse the unanimity requirement applying 
to the field of taxation – to exploit the Union legislative process for promo-
ting their own interests, thereby jeopardizing the achievement of the aim 
of a genuine internal market that is free of obstacles to free movement and 
distortions of competition.

1293. M. Lang, ECJ case law on cross-border dividend taxation – recent developments, 
17 EC Tax Review 2 (2008), pp. 67-77, at p. 73; Kofler and Tenore, supra note 603, p. 325.
1294. Englisch, supra note 975, Ch. 1.3.1.4.
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Chapter 9

Convergence of the analysis of national 
tax measures under the State aid rules and the 

fundamental freedoms

9.1.  Introduction

While in Part II of this thesis we dealt with sources of EU law which are 
in a hierarchical relationship with each other, in this Part we turn to EU 
norms that are placed on the same level of the normative order of EU law. 
Remaining exclusively in the domain of primary EU law we will deal with 
the relationship between the fundamental freedoms and the State aid rules 
set out in the TFEU. Both regimes constitute not only primary EU law but 
also the legal fundaments of the internal market and as such, no relationship 
of super- or subordination exists between them. Therefore, an examination 
of their relationship requires a different perspective than that from which 
primary and secondary law has been analysed. A different perspective 
means that first, we will analyse the method of analysis by which Member 
State measures are reviewed under the State aid rules in comparison with 
the method of analysis applied under the fundamental freedoms. The main 
question in this respect is examined from a dynamic perspective. In par-
ticular, we examine the question whether or not the seemingly different 
analytical approaches under the two regimes have approximated over time 
and to what extent a tendency of convergence can be discerned. As our 
forthcoming examination confirms the existence of such convergence, a 
further question arises. In particular, as long as the method of analysis of 
identifying Member State measures which constitute State aid, on the one 
hand, and which restrict the exercise of intra-Union free movement, on the 
other, is substantially similar, the same Member State measure may fall 
within the scope of both sets of rules. In other words, overlaps between the 
two regimes may occur. The question is, therefore, whether in the case of 
such overlaps the two regimes can be applied simultaneously or a relati-
onship of precedence should be established in order to avoid contradictory 
legal consequences. 
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Throughout this Part we will limit the inquiry to the field of taxation or, 
more precisely, to fiscal State aid1295 and direct tax measures impeding the 
exercise of the fundamental freedoms. While some – or potentially many – 
of the conclusions drawn with regard to fiscal State aid measures may also 
be relevant to other forms of State aid, we do not analyse this issue to any 
extent such analysis falling outside the scope of this thesis.      

One of the most recurring sentences in the case law of the Union Courts 
states that although direct taxation falls within the competence of the 
Member States, the latter must exercise such competence consistently with 
EU law.1296 The most significant constraints imposed by primary EU law on 
the fiscal sovereignty of the Member States are, on the one hand, the free 
movement provisions of the TFEU and, on the other, the State aid rules set 
out in Articles 107 – 108 TFEU. In EU law doctrine, these two regimes of 
primary EU law had traditionally been perceived  as having little in com-
mon and accordingly, not much effort had been made to try to establish 
connecting points between the two or compare the regimes with each other. 
The TFEU also deals with the two regimes separately. The free movement 
provisions are laid down in Part Three (Union policies and internal actions), 
Title II (Free movement of goods) and Title IV (Free movement of persons, 
services and capital) whereas the State aid rules can be found in Part Three, 
Title VII (Common rules on competition, taxation and approximation of 
laws). The State aid rules are part of EU competition law, which explains 
why they are normally linked or compared to other competition rules, such 
as Articles 101-102 TFEU on cartels and abuse of dominant position, rather 
than to the fundamental freedoms. On the other hand, the State aid rules as 
part of competition law also have something in common with the funda-
mental freedoms to the extent that they form the foundations of the internal 

1295. The term ‘fiscal State aid’ encompasses not only aid measures granted through 
the tax legislation of a Member State but also aid given through the social security sys-
tem. Given that these two types of measures tend to raise similar problems, we do not 
distinguish them in this Chapter and use the terms ‘fiscal measure’ and ‘tax measure’ 
interchangeably.
1296. In the context of the free movement provisions e.g.: ECJ, 13 December 2005, Case 
C-446/03 Marks & Spencer v David Halsey (Her Majesty’s Inspector of Taxes), para. 29; 
ECJ, 12 September 2006, Case C-196/04 Cadbury Schweppes and Cadbury Schweppes 
Overseas v Commissioners of Inland Revenue, para. 40; ECJ, 8 November 2007, Case 
C-379/05 Amurta SGPS v Inspecteur van de Belastingdienst/Amsterdam, para. 16; ECJ, 
14 February 1995, Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker, para. 
21. In the context of the State aid rules: ECJ, 15 July 2004, Case C-501/00 Spain v 
Commission, para. 123. In the context of various EU rules and principles: CJ, 29 March 
2012, Case C-417/10 Ministero dell’Economia e delle Finanze, Agenzia delle Entrate v 
3M Italia SpA, para. 25.



469

Introduction

market just like the freedoms.1297 A market where goods, persons, services 
and capital move freely but cannot compete on equal footing due to the 
distortive effects of aids granted by public authorities cannot be considered 
a true internal market. On the other hand, discrimination between domestic 
products and those originating in other Member States or between resident 
and non-resident enterprises also distorts free competition in the internal 
market. Hence, the fundamental freedoms and the State aid rules serve the 
same ultimate purpose, namely an internal market with a level playing field 
for all economic agents.1298 Another common feature between the two sets of 
rules is that they are both instruments of negative integration insofar as they 
contribute to the functioning of the internal market by prohibiting Member 
State measures restrictive on free trade and competition (see Section 8.1.).1299 
However, there are also important differences between the two regimes. 
One such difference commonly pointed out in academic commentary is 
that while the fundamental freedoms are concerned with disadvantages, i.e. 
unfavourable treatment of cross-border situations as compared to purely 
domestic ones, the State aid rules aim at advantages, i.e. favourable treat-
ment of selected groups of enterprises.1300 The fact that the two sets of rules 
look at either less favourable or more favourable treatment suggests that 
they both involve a comparative analysis. This presumed common feature, 
however, is not apparent if we consider how the methods of analysis under 
the two regimes are normally defined.

With regard to the fundamental freedoms, the Court follows a four-step 
approach to establishing infringement of the fundamental freedoms by nati-
onal measures namely, (i) it examines whether the measure falls within 
the scope of any of the freedoms and if so, which one; then (ii) it deci-
des whether the measure discriminates between cross-border and domestic 

1297. Article 3(1)(b) TFEU sets out that the activities of the European Union include 
the establishment of the competition rules necessary for the functioning of the internal 
market (in which regard the Union has exclusive competence). Protocol (No 27) to the TEU 
and TFEU on the internal market and competition provides that “...the internal market 
as set out in Article 3 of the Treaty on European Union includes a system ensuring that 
competition is not distorted”.  
1298. M. O’Brien, Company taxation, State aid and fundamental freedoms: is the next 
step enhanced co-operation?, 30 European Law Review 4 (2005), pp. 209-233, at p. 231; 
P.J. Wattel, Forum: Interaction of State Aid, Free Movement, Policy Competition and Abuse 
Control in Direct Tax Matters, 5 World Tax Journal 1 (2013), pp. 128-144, at p. 129; C. 
Micheau, Fundamental Freedoms and State Aid Rules under EU Law: The Example of 
Taxation, 52 European Taxation 5 (2012), pp. 210- 214, at p. 211.  
1299. Wattel, supra note 1298, p. 129. 
1300. Ibid. See also K. Lenaerts, State Aid and Direct Taxation, in: EU Competition 
Law in Context, Essays in Honour of Virpi Tiili (H. Kanninen, N. Korjus and A. Rosas 
eds., Hart Publishing 2009), pp. 291-306, at p. 292. 
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situations or otherwise restricts the exercise of the freedom at issue; and if 
so (iii) it examines whether such discrimination or restriction can be excu-
sed on the ground that the measure pursues a legitimate objective and is 
justified by imperative reasons in the public interests, and if so (iv) whether 
it pursues such objective in a proportionate way, that is, it is suitable to 
achieve the purported aim and does not go beyond what is necessary in 
order to achieve it (see Section 7.4.3.).1301 The method of analysis does not 
differ from this general pattern when direct tax measures are scrutinized for 
their compatibility with the freedoms.  

On the other hand, in order to decide whether a Member State measure 
qualifies as State aid within the meaning of Article 107(1) TFEU, it has 
to be examined whether the following cumulative conditions are met: (i) 
the measure has to confer an advantage on the recipient; (ii) it has to be 
financed by the State or through State resources; (iii) it has to be selective 
in the sense of favouring certain undertakings or the production of certain 
goods; and (iv) it has to affect trade between the Member States and distort 
competition. In principle, the assessment of fiscal measures under the State 
aid rules follows the same model.1302 This is so because fiscal State aid is 
just another form of State aid. The Court recognized this from the very 
beginning of its case law when it held that the concept of State aid should 
be interpreted broadly encompassing fiscal measures:

“The concept of aid is [...] wider than that of a subsidy because it embraces 
not only positive benefits, such as subsidies themselves, but also interventions 
which, in various forms, mitigate the charges which are normally included in 
the budget of an undertaking and which, without, therefore, being subsidies 
in the strict meaning of the word, are similar in character and have the same 
effect.”1303 

However, the application of the general four-pronged test to fiscal measures 
brings about certain conceptual difficulties, especially with regard to the 
condition of selectivity. The pivotal question in this area is how to dis-
tinguish tax measures which selectively benefit certain enterprises from 

1301. For a much more extended model (developed for the purposes of the free movement 
of goods), see Terra and Wattel, supra note 942, pp. 59-64.  
1302. Lenaerts, supra note 1300, p. 294; Wattel, supra note 1298, p. 129; Micheau, supra 
note 1298, p. 211; M. Lang, State Aid and Taxation: Recent Trends in the Case Law of 
the ECJ, 11 EStAL 2 (2012), pp. 411-421, at p. 411. 
1303. ECJ, 23 February 1961, Case 30/59 De Gezamenlijke Steenkolenmijnen in Limburg 
v High Authority of the European Coal and Steel Community, para. 19; ECJ, 15 March 
1994, Case C-387/92 Banco Exterior de España SA v Ayuntamiento de Valencia, paras. 
13-14; ECJ, 26 September 1996, Case C-241/94 France v Commission (Kimberly Clark), 
para. 34.
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general tax measures. In the Court’s interpretation, answering this ques-
tion requires a comparative analysis aimed at determining whether or not 
enterprises which are in an objectively comparable situation are treated 
differently by the tax measure under review.1304 

This comparative approach to selectivity is similar to the discrimination 
analysis which is aimed at ascertaining whether or not a Member State 
measure infringes the free movement provisions. However, the comparison 
under the fundamental freedoms seems to be more defined as it always 
works with the same comparators, i.e. a cross-border and a domestic situ-
ation, whereas the comparison that the State aid rules call for appears to be 
vaguer without standard comparators and a defined factor on the basis of 
which differential treatment would be prohibited. 

Another common feature of the methods of analysis under the fundamental 
freedoms and the State aid rules is that both allow a prima facie infringe-
ment of the respective norms of primary law to be excused under certain 
conditions. In the context of the fundamental freedoms certain exceptions to 
the prohibition of restrictions on free movement are set out in the provisions 
of the TFEU.1305 In parallel, the TFEU under the State aid rules provides 
for certain exceptions to the main rule that State aid is incompatible with 
the common market insofar as certain aid measures are automatically con-
sidered compatible (Article 107(2) TFEU) while others may be declared 
compatible by the Commission (Article 107(3) TFEU). More importantly, 
the Court has developed through its case law additional exemptions from the 
primary law prohibitions both in the context of the fundamental freedoms 
and that of the State aid rules. While national direct tax measures which 
apparently restrict one or other of the fundamental freedoms can be justified 
by imperative requirements in the public interest, differentiations between 
enterprises entailed by national tax measures are justified, i.e. not selective, 
if they derive from the nature and general scheme of the tax system of 
which they form part. Hence, in the case of both regimes we can observe 
the emergence of case law-based justification grounds. The Court – recog-
nising that the statutory exemptions provide for too narrow escape from the 
prohibitions for national legislatures to introduce measures restrictive on 
free movement or granting selective aid – has expanded the possibility of 

1304. ECJ, 8 November 2001, C-143/99 Adria-Wien Pipeline GmbH and Wietersdorfer 
& Peggauer Zementwerke GmbH v Finanzlandesdirektion für Kärnten, para. 41.
1305. See Articles 36, 45(3), 52, 65 TFEU.
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justification of such measures in order to counterbalance the wide interpre-
tation given to the concepts of discrimination/restriction, on the one hand, 
and selectivity, on the other. 

The method of analysis under the fundamental freedoms involves, as the 
last step, the examination of the proportionality of the restrictive national 
measure to the public interest objective it purports to pursue. Most recently, 
the Court has held that the proportionality assessment is also part of the 
justification analysis under the State aid rules.1306 

The above suggests that the methods of analysis under the fundamental free-
doms, on the one hand, and the State aid rules, on the other, are not as diffe-
rent as they appear to be at first sight. Both analyses involve a comparison 
which aims at verifying whether or not objectively comparable situations 
are treated differently and when such treatment is established, both continue 
to examine whether such can be justified including an inquiry into the pro-
portionality of the measure. In the light of this, the question arises whether 
the methods of analysis under the two regimes do indeed converge. In this 
Chapter, we demonstrate such convergence and investigate its patterns in 
detail. In addition, we set out a proposal for a systematic and coherent 
analytical framework for the assessment of fiscal measures under the State 
aid rules. When devising such framework, we build on the convergence of 
the two analyses by drawing on the lessons that can be inferred from the 
fundamental freedom analysis and importing certain characteristics of the 
latter into the State aid analysis. The method of analysis developed under 
the fundamental freedoms can serve as a model to solve – at least, some 
– problems with which the State aid analysis is loaded. This is due to the 
fact that the analysis of national direct tax measures under the fundamental 
freedoms is based on a more established methodology which is conceptually 
and doctrinally more underpinned than the review of such measures under 
the State aid rules1307 where the evolving case law of the Union Courts 

1306. CJ, 8 September 2011, Joined Cases C-78/08 to C-80/08 Ministero dell’Economia 
e delle Finanze, Agenzia delle Entrate v Paint Graphos Soc. coop. arl and Others, para. 75.
1307. This despite the fact that the first fiscal State aid case under the ECSC Treaty was 
decided at the beginning of the 60’s (Case 30/59 De Gezamenlijke Steenkolenmijnen) while 
under the EC Treaty at the beginning of the 70’s (ECJ, 2 July 1974, Case 173/73 Italy 
v Commission). However, the State aid scrutiny of direct tax measures did not intensify 
until the end of the 90’s when the Commission issued its Notice on the Application of the 
State Aid Rules to Measures Relating to Direct Business Taxation (OJ C384, 10.12.1998) 
(hereinafter ’Commission Notice’) and initiated State aid procedures against fifteen direct 
tax measures of the Member States with the aim of strengthening the parallel efforts under 
the Code of Conduct for business taxation.    
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as well as the Commission’s practice continuously adjust and modify the 
framework which is supposed to govern the application of the State aid rules 
to measures of direct taxation. 

As regards the structure of this Chapter, in the first Section we will start 
analysing questions relating to the first stage of the selectivity analysis, 
i.e. prima facie selectivity. Our proposed analytical framework is based on 
two tests, the derogation test and the comparison test, which are designed 
to determine the prima facie selectivity of fiscal measures. In the Sections 
that follow, we will examine these two tests in detail discussing especially 
the conceptual difficulties that are entailed by their application. The com-
parison with the fundamental freedom analysis is relevant for the Section 
which deals with the comparison test. Thereafter, we will discuss to what 
extent two apparently distinct conditions of State aid, i.e. ‘advantage’ and 
‘selectivity’, can be separately analysed in a systematic analytical frame-
work. Finally, we will turn to issues of justifiability of prima facie selective 
measures focusing specifically on the question on what grounds apparently 
selective fiscal measures can be justified where the comparison with the 
fundamental freedom analysis will again be instrumental.   

9.2.  Prima facie selectivity of fiscal measures

9.2.1.  Approach of the Union Courts and the Commission 

9.2.1.1.  Case law and the Commission’s practice in retrospect

The most pressing issue in the application of the State aid rules to tax 
measures is the question how to establish the selectivity of such measures. 
The condition of selectivity is a constituent factor in the concept of State 
aid1308 which causes most of the conceptual difficulties surrounding fiscal 

1308. ECJ, 6 September 2006, Case C-88/03 Portugal v Commission, para. 54; CFI, 
18 December 2008, Cases T-211/04 and T-215/04 Government of Gibraltar and United 
Kingdom v Commission, para. 142. In contrast, in some other cases the Court abandoned 
the criterion of selectivity when defining the conditions of State aid (e.g. ECJ, 3 March 
2005, Case C-172/03 Wolfgang Heiser v Finanzamt Innsbruck, para. 27; ECJ, 23 March 
2006, Case C-237/04 Enirisorse SpA v Sotacarbo SpA, para. 39; ECJ, 17 November 2009, 
Case C-169/08 Presidente del Consiglio dei Ministri v Regione Sardegna, para. 52; CJ, 
29 March 2012, Case C-417/10 Ministero dell’Economia e delle Finanze, Agenzia delle 
Entrate v 3M Italia SpA, para. 37).   
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State aid. As Advocate General Jääskinen put it concisely, “[d]espite the 
copious case-law on this subject, the concept of selectivity is difficult to tie 
down, in particular with regard to tax measures”.1309 

The Commission Notice, which the Commission issued precisely with the 
purpose of providing a clarification as to what type of tax measures can 
be qualified as State aid,1310 proposes an almost misleadingly simple and 
straightforward method to establish the selectivity of tax measures. In par-
ticular, it calls for the identification of a common system and an exception 
to the latter and the examination whether the exception can be justified ‘by 
the nature or general scheme’ of the tax system:

“The main criterion in applying Article 92(1) [now Article 107(1)] to a tax 
measure is therefore that the measure provides in favour of certain underta-
kings in the Member State an exception to the application of the tax system. 
The common system applicable should thus first be determined. It must then 
be examined whether the exception to the system or differentiations within that 
system are justified “by the nature or general scheme’ of the tax system, that 
is to say, whether they derive directly from the basic or guiding principles of 
the tax system in the Member State concerned. If this is not the case, then State 
aid is involved.”1311  

The method which considers that selective measures can be described as 
exceptions to or derogations from the general or common system is called 
the ´derogation approach´. One of the first advocates of this approach was 
Advocate General Darmon who, in his Opinion in Sloman Neptun, sugge-
sted that:

“[...] the only fundamental precondition for the application of [Article 107(1) 
TFEU] is that the measure should constitute a derogation, by virtue of its actual 
nature, from the scheme of the general system in which it is set.”1312   

The Advocate General came to this conclusion in view of the fact that the 
method of identifying specific recipients, which is self-evident in the case 
where an aid takes the form of a payment of capital sums (i.e. subsidy) 
to a specified undertaking, is inadequate in the case of seemingly general 
measures where it is impossible to determine a priori the precise range 

1309. Opinion of Advocate General Jääskinen, 7 April 2011, Joined Cases C-106/09 P 
and C-107/09 P Commission and Spain v Government of Gibraltar and United Kingdom, 
para. 176.
1310. Commission Notice, supra note 1307, para. 2.
1311. Commission Notice, supra note 1307, para. 16.
1312. Opinion of Advocate General Darmon, 17 March 1993, Joined Cases C-72/91 
and C-73/91 Sloman Neptun Schiffahrts AG v Seebetriebsrat Bodo Ziesemer der Sloman 
Neptun Schiffahrts AG, para. 50. 
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of beneficiaries. In Sloman Neptun, the Court had to deal with German 
legislation which provided that contracts of employment concluded with 
seafarers who are nationals of a non-EU country and who work on board of 
ships flying the German flag do not have to be governed by German labour 
law and, therefore, can stipulate lower pay and less favourable conditions 
of employment than contracts concluded with German seafarers. Although 
this legislation was not of a fiscal nature, it demonstrates the core of the 
difficulty inherent in qualifying fiscal measures as State aid. Such measures 
are normally set out in legislative or administrative provisions of general 
application taking the form of an aid scheme, which provides for a certain 
beneficial treatment on the basis of objectively defined conditions. Some 
of these measures – despite of their seemingly general nature1313 – have 
the effect of benefitting a specific group of undertakings in their practical 
application.1314 The ‘selectivity’ criterion should be interpreted such that 
it enables seemingly general measures to be distinguished from genuine 
general measures and bring the former within the scope of the State aid 
definition. According to Advocate General Darmon:

“[...] the ratio legis of [Article 107] is to subject to joint supervision inter-
vention by the State which goes beyond the general legislative framework of 
economic activities, particularly in fiscal and social matters. The concept of 
derogation makes it possible, [...], to distinguish between aid and those general 
measures of economic and social policy.”1315 

Although the Court has not formulated a derogation test as express and 
unequivocal as this, the seeds of the derogation approach may indeed be 
detected in its early case law where the Court referred, for example, to 
exemptions from the normal application of the general social security sys-
tem,1316 a greater reduction in employers’ contribution to the sickness insu-
rance scheme for female employees than for male employees1317 or a system 
derogating from the rules of ordinary law relating to insolvency under which 

1313. In academic literature these measures are sometimes referred to as ‘ostensibly 
non-specific’ measures, see M. Prek and S. Lefèvre, The Requirement of Selectivity in 
the Recent Case-Law of the Court of Justice, 11 EStAL 2 (2012), pp. 335-345, at p. 335 
who use the expression after Bourgeois, State Aids, Taxation Measures and Specificity. 
Some Thoughts, in: Mélanges en hommage à Michel Waelbroeck (M. Dony ed., Bruylant 
1999), p. 773.
1314. C. Micheau, Tax selectivity in State aid review: a debatable case practice, 17 EC 
Tax Review 6 (2008), pp. 276-284, at p. 277.
1315. Opinion of Advocate General Darmon, Joined Cases C-72/91 and C-73/91 Sloman 
Neptun, para. 55. 
1316. Case 173/73 Italy v Commission, para. 15. 
1317. ECJ, 14 July 1983, Case 203/82 Commission v Italy, para. 4.
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an undertaking is permitted to continue trading in circumstances in which it 
would not have been permitted to do so if the rules of ordinary law relating 
to insolvency had been applied.1318 

On the other hand, in its more recent case law the Court tends to define 
selectivity in terms different from the derogation test. The new test, which 
is based on a comparative approach, was put forward in its clearest form in 
the Adria- Wien Pipeline case:

”[…] The only question to be determined is whether, under a particular sta-
tutory scheme, a State measure is such as to favour ‘certain undertakings or 
the production of certain goods’ within the meaning of [Article 107(1)] of the 
Treaty in comparison with other undertakings which are in a legal and factual 
situation that is comparable in the light of the objective pursued by the measure 
in question.”1319

This test – insofar as it requires that similar situations be treated in the same 
way – is, in fact, the application of the general principle of equal treatment 
in the context of the State aid rules.1320 Advocate General Cosmas pointed 
this out  when he proposed, well before the Court’s ruling in Adria-Wien 
Pipeline, to adopt a comparison approach for the purposes of determining 
which undertakings are ‘favoured’ in the sense of Article 107(1) TFEU:     

“[...] favourable treatment may be sought in relation to the treatment accorded 
to those traders (competitors) who are in the same legal and factual position 
as the allegedly aided company and who carry on the same activity as it does. 
In that light, the prohibition of State aid appears as the result of the general 
principle of equality and the rule derived from it that a like rule should apply 
to like situations.”1321

1318. ECJ, 1 December 1998, Case C-200/97 Ecotrade Srl v Altiforni e Ferriere di 
Servola SpA (AFS), para. 45.
1319. ECJ, 8 November 2001, C-143/99 Adria-Wien Pipeline GmbH and Wietersdorfer 
& Peggauer Zementwerke GmbH v Finanzlandesdirektion für Kärnten, para. 41.
1320. Lenaerts, supra note 1300, p. 299; Prek and Lefèvre, supra note 1313, p. 336; 
Lang, supra note 1302, p. 420.
1321. Opinion of Advocate General Cosmas, 13 May 1997, Case C-353/95 P Tiercé 
Ladbroke SA v Commission, para. 30.
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Since Adria-Wien Pipeline, the Court has consistently followed the com-
parison approach, repeating the ‘mantra’ cited above in most of the State 
aid cases concerning either fiscal measures1322 or aid schemes of a different 
character.1323 

As far as the Commission’s practice is concerned, in its early negative deci-
sions the Commission did not specifically use either the derogation or the 
comparison test to substantiate its finding that a Member State measure con-
stituted State aid. Instead, when it established the selectivity of the measure 
under investigation, it merely referred to the fact that the measure defined 
the scope of beneficiaries in a limited way (e.g. large multinational groups) 
and/or was restricted to activities of a certain type (e.g. intra-group servi-
ces).1324 Occasionally, its reasoning had followed the path of the derogation 
approach; for example, when it stated that the application of a fixed margin 
in the context of the cost-plus method for calculating the tax base derogates 
from the correct application of that method and therefore, makes the scheme 
which stipulates such fixed margin selective.1325 

The same is true for the positive decisions delivered by the Commission in 
the dawn of its State aid practice. When those decisions declared a Member 
State measure not to constitute State aid they neither referred to the deroga-
tion test nor to the comparison test as formulated by the Advocates General 
or the Court in the cases cited above. Rather, they relied on certain standard 
factors – such as the measure not limiting legally or factually the number 
of beneficiaries, not being restricted to certain sectors or undertakings of a 
certain size and not giving discretion to the national authorities – which, in 

1322. See e.g. ECJ, 29 April 2004, Case C-308/01 GIL Insurance and Others v Commissioners 
of Customs and Excise, par 68; Case C-172/03 Heiser, para. 40; Case C-88/03 Portugal 
v Commission, para. 54; ECJ, 11 September 2008, Joined Cases C-428/06 to C-434/06 
UGT-Rioja and Others v Juntas Generales del Territorio Histórico de Vizcaya and Others, 
para. 46; ECJ, 22 December 2008, Case C-487/06 P British Aggregates Association v 
Commission, para. 82; Case C-169/08 Regione Sardegna, para. 61.
1323. ECJ, 13 February 2003, Case C-409/00 Spain v Commission, para. 47; CJ, 8 
September 2011, Case C-279/08 P Commission v Netherlands (NO

X
), para. 52.

1324. Commission Decision of 5 September 2002 on the aid scheme implemented by 
Germany for control and coordination centres C47/2001 (ex NN 42/2000), para. 32; 
Commission Decision of 22 August 2002 on the aid scheme implemented by Spain in favour 
of coordination centres in Vizcaya C 48/2001 (ex NN 43/2000), para. 32; Commission 
Decision of 17 February 2003 on the aid scheme implemented by Belgium for coordination 
centres established in Belgium C15/2002, para. 104; Commission Decision of 17 February 
2003 on aid scheme C54/2001 (ex NN55/2000) Ireland — Foreign Income, para. 38.
1325. Commission Decision of 16 October 2002 on the State aid scheme C 49/2001 (ex 
NN 46/2000) — Coordination Centres — implemented by Luxembourg, para. 57.
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the eyes of the Commission, indicated that the measure under review was 
of a general character not capable of benefitting any specific category of 
undertakings.1326 

9.2.1.2.  Commission’s practice recently

The more recent decisions of the Commission show a closer resemblance to 
the Court’s method of assessment of national measures under the State aid 
rules. In most of these decisions, the Commission makes a reference to the 
comparison test whilst also using terminology characteristic of the deroga-
tion approach. For example, in the decision concerning a Spanish tax reduc-
tion on income from intangible assets the Commission stated that “[t]he 
privileged treatment of income from intangible assets is a derogation from 
the ordinary corporate taxation rules” while it acknowledged that the advan-
tage entailed by the scheme was open to all corporate taxpayers in Spain 
who developed intangible assets irrespective of their size, legal structure 
and sector in which they operated.1327 Then the Commission added that the 
categories of intangible assets qualifying under the scheme were “…so wide 
and horizontal in nature that it does not result in favouring undertakings 
which are in a legally or factually comparable position in the light of general 
policy objective pursued by the measure in question.”1328 Similar reasoning 
appeared in the decision on the Irish Company Holding Regime.1329 It is 
noteworthy that, despite the citation of the test from Adria-Wien Pipeline, 
the Commission in these cases did not carry out a real in-depth comparison 
insofar as it did not distinguish two groups of undertakings, i.e. the benefi-
ciaries of the measure and those who are excluded from it by its criteria of 
application (e.g. those who develop intangible assets and those who do not), 
did  not compare their situation in the light of the objective of the measure 

1326. B. Kurcz and D. Vallindas, Can General Measures be ...Selective? Some Thoughts 
on the Interpretation of a State Aid Definition, 45 CMLRev 1 (2008), pp. 159-182, at 
pp. 174-175 who refer, inter alia, to the Commission’s ‘no aid’ decisions in N 806/1996 
Wet vermindering afdracht loonbelasting en premie voor de volksverzekeringen; N 18/97 
The Netherlands – Partially accelerated depreciation for R&D laboratories; N 649/2005 
Mesures de dispense partielle de précompte professionnel en faveur de la R&D; N 797/2000 
Enhanced capital allowances for energy efficient investments.
1327. Commission Decision of 13 February 2008 State aid N 480/2007 – Spain – The 
Reduction of Tax from Intangible Assets, para. 14., see on this M. S. Rydelski, Distinction 
between State Aid and General Tax Measures, 19 EC Tax Review 4 (2010), pp. 149-155, 
at p. 152.
1328. Commission Decision of 13 February 2008 State aid N 480/2007 – Spain – The 
Reduction of Tax from Intangible Assets, para. 16.
1329. Commission Decision of 22 September 2004 State aid N 354/2004 – Ireland – 
Company Holding Regime, paras. 13-14; see on this Rydelski, supra note 1327, p. 152.
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and did not expressly conclude that they are in a different position which 
justifies their differential treatment. Instead, the Commission only routinely 
repeated the sentence from Adria-Wien Pipeline. Compared to these deci-
sions, the Dutch Group Interest Box decision is a further step ahead with 
regard to the application of the comparison approach.1330 The group interest 
box regime – which the Netherlands had planned to introduce but, in the 
end, did not – provided for a reduced taxation of intra-group interest recei-
ved by a company granting a loan to a related company while, at the same 
time, limited the deduction of such interest by the debtor group company. 
The Commission examined whether the advantage inherent in that measure, 
i.e. taxing intra-group interest at a rate lower than the corporate income tax 
rate, benefitted selective group companies to the exclusion of stand-alone 
companies. It found that: 

“[…] the advantage conferred on a company providing a loan to a related com-
pany cannot be considered discriminatory, since a loan to a related company 
cannot be compared with a loan to an unrelated company. With respect to debt 
financing activities, related companies are not in a legal and factual situation 
comparable to that of unrelated companies. The reason is that related com-
panies, unlike unrelated companies, are not engaged in a merely commercial 
transaction when they try to obtain loan or equity financing within the group. 
The parent and the subsidiary share the same interests, which is not the case 
in a commercial transaction with a third-party provider of finance, where each 
party tries to maximise its profits at the expense of the other. […]”1331

Thus, the Commission conducted here a substantive comparative analysis 
by comparing the situation of related and unrelated companies in the light of 
the declared objective of the measure, i.e. reducing incentives for arbitrage 
between debt and equity financing. Having regard to the fact that the possi-
bility of arbitrage exists only in the relationship between related companies 
where the controlling entity may decide on the means of financing with a 
view to the common interest of the group, the Commission concluded that 
a measure aimed at discouraging such arbitrage can be confined to transac-
tions between related companies without constituting a selective advantage 
to the latter. This assessment follows not only the rhetoric of, but also the 
methodology required by the comparison approach. 

1330. Commission Decision of 8 July 2009 on the Groepsrentebox scheme which the 
Netherlands is planning to implement (No C4/2007 (ex N 465/2006)). See on this Rydelski, 
supra note 1327, p. 153 and for a detailed analysis R. Szudoczky and J.L. van de Streek, 
Revisiting the Dutch Interest Box under the EU State Aid Rules and the Code of Conduct: 
When a ‘Disparity’ Is Selective and Harmful, 38 INTERTAX 5 (2010), pp. 260-280. 
1331. Commission Decision C4/2007, para. 103.
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Another recent decision, which reflects the evolution of the Commission’s 
State aid analysis and its convergence to the Court’s method of assessment, 
is that on the Spanish financial goodwill amortization scheme.1332 At the 
outset, the Commission referred both to the derogation test by reproducing 
the relevant part of the 1998 Notice and to the comparison test by citing the 
mantra of the Court.1333 Then the reference system was identified, which was 
held to be the rules on the tax treatment of financial goodwill contained in 
the Spanish corporate tax system.1334 Those rules provided that in the case 
of acquisition of shareholdings in a domestic company, financial goodwill 
could only be recognized if the acquiring company combined subsequently 
with the acquired company for which the former had to have control over 
the latter. It then verified that the treatment of financial goodwill in connec-
tion with the acquisition of foreign shareholdings constituted a derogation 
from the reference system: 

“[...] by allowing the financial goodwill, which is the goodwill that would have 
been booked if the businesses would have combined, to arise separately even 
in the absence of a business combination, the contested measure constitutes an 
exception to the system of reference. It should be stressed that the derogation 
[...] result[s] from [...] the different treatment of domestic and cross border 
transactions. The contested measure cannot be considered a new general ac-
counting rule in its own right because the amortisation of financial goodwill 
deriving from the acquisition of domestic shareholdings is not allowed [...]”1335

The Spanish authorities argued, however, that various constraints on 
cross-border business combinations, primarily legal and practical barriers 
to cross-border mergers, place taxpayers buying shareholdings in foreign 
companies in a different legal and factual situation than the ones purcha-
sing shareholdings in domestic companies.1336 Therefore, acquisitions of 
domestic and foreign shareholdings do not have to be treated in the same 
way and thus, the treatment of financial goodwill in the case of domestic 
acquisitions cannot be taken as the reference system. On the basis of this 
argument, the Commission compared the conditions of foreign acquisitions 
with domestic ones and concluded that no barriers to cross-border business 
combinations existed, at least between EU Member States, which could 
have justified a differentiated legal treatment such as the one contained in 

1332. Commission Decision of 28 October 2009 on the tax amortization of financial 
goodwill for foreign shareholding acquisitions n° C45/2007 (ex NN51/2007, ex CP9/2007) 
implemented by Spain.
1333. Ibid. paras. 85-86. 
1334. Ibid. para. 92.
1335. Ibid. para. 100.
1336. Ibid. para. 92.



481

 Prima facie selectivity of fiscal measures

the contested measure.1337 Consequently, the treatment of the acquisition of 
foreign shareholdings was considered an exception to the reference system 
which, in addition, could not be justified by the nature and general scheme 
of the system. The Commission put the main emphasis in the argumentation 
on the identification of the correct reference system, which shows that its 
analysis was dominated by the derogation approach. However, the decision 
also demonstrates that a comparison between the recipients of the advanta-
geous treatment and those who are excluded from it cannot be avoided if it 
is to be verified whether a derogatory measure, in fact, applies to situations 
which are factually and legally different from the ones governed by the 
general rule.  

9.2.2.  Synthesizing the derogation test and the comparison 
test

It appears from the above that there are seemingly two distinct approaches 
according to which the Member States’ fiscal measures are assessed in the 
light of the State aid rules. Thus, the question inevitably arises as to whether 
the derogation approach and the comparison approach represent two sepa-
rate and distinct methods to be applied in an ‘either/or’ manner to establish 
the selectivity of national fiscal measures under the State aid rules or, they 
are rather two – either necessary or optional – steps of the same analytical 
process. 

Advocate General Léger in his Opinion on the Belgian coordination centres 
purported to reconcile the two tests: 

“[...] Case-law provides that a national measure is selective where, under a 
particular statutory scheme, the measure favours certain undertakings over 
others which are in a legal and factual situation that is comparable in the light 
of the objective pursued by that scheme. In other words, as Advocate General 
Darmon stated in points 50 and 58 of his Opinion in the Sloman Neptun case, 
the fundamental criterion for establishing the selective character of a national 
measure is that it is in the nature of a derogation from the system in which it is 
set and a measure constitutes a derogation where it does not apply to all the 
undertakings which, in view of the nature and the scheme of the system, are 
capable of benefiting from it.”1338

1337. Ibid. para. 94.
1338. Opinion of Advocate General Léger, 9 February 2006, Joined Cases C-182/03 and 
C-217/03 Belgium and Forum 187 ASBL v Commission, para. 293.
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The Advocate General seems to be of the view that the derogation test 
and the comparison test both form part of the analysis of selectivity of 
tax measures and the comparative exercise is necessary to verify the exist-
ence of a derogation. In fact, the reasoning would have been clearer if the 
Advocate General had specified that when examining the ‘nature and the 
scheme of the system’ a comparison must be made, the purpose of which 
is to verify whether all undertakings which are in a similar situation in the 
light of the nature and scheme of the system are included within the scope 
of the derogating measure. 

In academia, similar views have been put forward in order to explain the 
relationship of the two tests. Micheau maintains that the Court – despite 
the varying terminology of its case law – applies only one test, which she 
identifies as the derogation test admitting, however, that it involves a compa-
rative exercise too.1339 According to her, the CJ’s focus is on the examination 
whether a measure constitutes a derogation from the standard application 
of the general system and it makes a comparison between the beneficiaries 
of the measure and those excluded from it only to confirm the existence 
of a derogation: “if there is a difference of treatment in favour of the reci-
pients of the measure when compared to the other undertakings in a similar 
situation, then it can be concluded that the measure constitutes a derogation 
that departs from the general system.”1340

The logic of this reasoning is that if the beneficiaries of the measure are 
in a different situation from those who are excluded from it then the diffe-
rential treatment is nothing more than the adaptation of the general rules 
to the special situation of the beneficiaries and thus, cannot be qualified as 
a derogation. 

In a similar vein, Rossi-Maccanico maintains that both the derogation 
approach and the comparison approach are part of the State aid assessment 
of tax measures; they, however, are linked to different elements of the State 
aid definition.1341 The derogation test is indispensible for establishing the 
existence of an ‘advantage’ given that a tax advantage may only derive from 
an exception from the normal application of the tax system. He explains that 
the Court in Adria-Wien Pipeline added the comparison test to the analysis, 

1339. Micheau, supra note 1314, p. 278. She concludes the same as regards the Commission’s 
approach on the basis of the 1998 Commission Notice.
1340. Ibid.
1341. P. Rossi-Maccanico, The Point on Selectivity in State Aid Review of Business Tax 
Measures, in: Legal Remedies in European Tax Law (P. Pistone ed., IBFD 2009), Online 
Books IBFD, Ch. 14.
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which indicates that, in the eyes of the Court, not all advantages are selec-
tive but only those which are unreasonable in the light of the objectives of 
the system of reference. He calls the notion of selectivity applied by the 
Court ‘comparative selectivity’ and contrasts it with the notion of ‘per se 
selectivity’, to which the Commission tends to adhere. Under the latter, 
all tax advantages are automatically considered selective without verifying 
whether the advantage is justified by the objective of the measure or the 
scheme and thus, without the need to apply the comparison test. As it 
appears, according to Rossi-Maccanico, while the derogation test comes 
into play when examining the presence of an ‘advantage’ the comparison 
test pertains to the analysis of the ‘justification by the nature and general 
scheme of the system’ which, in his view, is equal to the examination of 
selectivity. As the Court is more willing to engage in the examination of the 
latter justification than the Commission, the Court’s State aid assessment 
involves the application of both the derogation and the comparison test whe-
reas the Commission’s analysis – at least under Article 107(1) – is mostly 
confined to the derogation test. Nevertheless, the Commission cannot enti-
rely escape the comparative approach insofar as it has to balance the positive 
effects of the aid against its negative anti-competitive effects as part of the 
assessment of the compatibility of an aid measure with the internal market 
under Article 107(3)(c). Since this description of the diverging approaches 
of the Court and the Commission by Rossi-Maccanico, the Commission’s 
practice has developed further and, as discussed above, approximated to the 
Court’s method of analysis. 

In summary, looking at the development of the Courts’ case law and the 
Commission’s practice in fiscal State aid matters, the pattern is that the 
Union Courts have tended to focus on the comparison test in their State aid 
review, especially since the landmark ruling in Adria-Wien Pipeline, whe-
reas the Commission, in accordance with its own Notice, has traditionally 
adhered to the derogation approach. The picture becomes more nuanced, 
however, considering the fact that both the Commission’s practice and the 
Courts’ case law have evolved over time. Evidently, the case law has stron-
gly influenced the Commission’s approach. As a result, in more recent deci-
sions the Commission has gradually incorporated the comparison test into 
its State aid assessment suggesting that the two tests can be, or even more 
so, must be synthesised. Similar views have been expressed by Advocates 
General and academic commentators considering that both the derogation 
and the comparison test are an inherent part of assessing the selectivity of 
a tax measures. 
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9.2.3.  Latest developments: Paint Graphos and Gibraltar

As discussed in the Sections above, after a period of diverging approaches in 
the State aid review of fiscal measures, a sort of consensus seemed to have 
been reached that in order for such measure to be selective it is necessary 
that it derogates from a reference system in a way that it leads to underta-
kings which are in a legally and factually comparable situation in the light 
of the objective of the system being treated differently.     

Some recent developments in the Court’s case law, specifically the see-
mingly contradictory judgments in the Paint Graphos1342 and Gibraltar1343 
cases, have spurred the debate on the question of how tax measures are to 
be analysed under the State aid rules and by which method their selectivity 
is to be established. 

In Paint Graphos, the CJ held rather unequivocally that the analysis of the 
selectivity of tax measures must encompass both the identification of a dero-
gation from the common tax system and a comparison aimed at determining 
whether undertakings in similar situations are being treated differently:   

“In order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned. It is in relation to this common or ‘normal’ 
tax regime that it is necessary, secondly, to assess and determine whether any 
advantage granted by the tax measure at issue may be selective by demonstra-
ting that the measure derogates from that common regime inasmuch as it dif-
ferentiates between economic operators who, in light of the objective assigned 
to the tax system of the Member State concerned, are in a comparable factual 
and legal situation [...]”1344

The wording that “the measure derogates from that common system inas-
much as it differentiates...” reflects Micheau’s view according to which the 
comparison test serves to confirm the existence of a derogation. In other 
words, a derogation will only exist if the deviating advantageous treatment 
does not extend to all undertakings which are in a legally and factually com-
parable situation. From the point of view of the debate which followed later, 
the most important statement in this paragraph is that “in order to classify a 

1342. CJ, 8 September 2011, Joined Cases C-78/08 to C-80/08 Ministero dell’Economia 
e delle Finanze, Agenzia delle Entrate v Paint Graphos Soc. coop. arl and Others.
1343. CJ, 15 November 2011, Joined Cases C-106/09 P and C-107/09 P Commission 
and Spain v Government of Gibraltar and United Kingdom. 
1344. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49. 



485

 Prima facie selectivity of fiscal measures

domestic tax measure as ‘selective’, it is necessary to begin by identifying 
and examining the common or ‘normal’ regime applicable in the Member 
State concerned”.

Just a few months later, the CJ delivered its judgment in the Gibraltar case 
in which it concluded in equally unambiguous terms that:  

“[the] case-law does not make the classification of a tax system as ‘selective’ 
conditional upon that system being designed in such a way that undertakings 
which might enjoy a selective advantage are, in general, liable to the same tax 
burden as other undertakings but benefit from derogating provisions, so that 
the selective advantage may be identified as being the difference between the 
normal tax burden and that borne by those former undertakings.”1345

This case concerned the question whether or not the tax reform proposed by 
Gibraltar in 2002, which was aimed at introducing a new general tax regime, 
constituted State aid. In essence, Gibraltar proposed to abandon its previous 
corporate income tax system and replace it with a new system which con-
sisted of the combination of a payroll tax, a business property occupation 
tax (BPOT) and a registration duty. The payroll tax and the BPOT would 
have been capped at 15% of the business profits. Top-up taxes would have 
applied to certain sectors, such as the financial sector and utility companies, 
also with a cap expressed as a percentage of profits. When the Government 
notified the proposed tax system the Commission found that it constituted 
State aid, as it was both regionally and materially selective. The General 
Court annulled the Commission’s decision1346 on the ground, inter alia, that 
when it qualified the tax system as materially selective it failed to observe 
the analytical framework relating to the determination of selectivity under 
Article 107(1). The General Court described that analytical framework, with 
reference to the Commission’s own 1998 Notice, as a derogation-based 
approach consisting of three stages. In particular, at the first stage of the 
analysis the common or ‘normal’ regime under the tax system applicable in 
the geographical area constituting the relevant reference framework must 
be identified. At the second stage, it must be demonstrated that the measure 
at issue derogates from that common regime inasmuch as it differentiates 
between economic operators who, in light of the objective assigned to the 
tax system of the Member State concerned, are in a comparable factual and 
legal situation. Finally, the third stage of the analysis consists of the exami-
nation whether the differentiations which constitute derogations from the 

1345. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 91.
1346. Cases T-211/04 and T-215/04 Government of Gibraltar v Commission.
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common system may be justified by the nature and scheme of the system.1347 
As regards the Gibraltar tax reform, the Commission merely asserted that 
three groups of companies – namely, companies making no profits, those 
having many employees or large properties in relation to their profits and 
offshore companies – are selectively benefitted by the system, which, the-
refore, constituted State aid. The General Court criticized this reasoning 
on the ground that it did not identify the common system and derogations 
from that system, thereby disregarding the necessary steps of the selectivity 
analysis. In fact, in this case it was not possible to identify derogations from 
a common system, as all the elements which the Commission qualified as 
entailing selectivity were allegedly part of the proposed general tax system.  
In this respect, the General Court seemed to have agreed with the govern-
ment of Gibraltar that “... the payroll tax, BPOT, the cap of 15% of profits 
and the requirement, derived by implication from the introduction of the 
cap of 15% of profits, that a company must make a profit before it can be 
liable to payroll tax and BPOT, together constitute a tax system in its own 
right which should be treated as being the common or ‘normal’ tax regime 
introduced by the tax reform in the territory of Gibraltar”.1348 

At the same time, the GC also held that the Commission’s classifications 
of the proposed tax regime as a ‘hybrid system’ (i.e. combining elements 
of taxation of capital and profits) of which it is impossible to detect the 
nature and general scheme and an ‘inherently discriminatory’ system suffice 
neither to establish the selectivity of that system nor to call into question 
the Member State’s (or the regional government’s) power to devise a tax 
system which best fits its economic needs and to define the common regime 
applicable under that system.1349 

Thus, the GC annulled the Commission’s decision, as “[i]n the absence 
of identification and examination of the common or ‘normal’ regime, the 
Commission cannot establish to the requisite legal standard that certain 
of the elements of the notified tax system constitute derogations, and are 
therefore prima facie selective, vis-à-vis the common or ‘normal’ regime 
[...]”.1350 In this respect, the Commission failed to “[...] conduct[...] the 
 essential preliminary examination, [...], consisting in determining whether 

1347. Ibid. paras. 143-144.
1348. Ibid. para. 168.
1349. Ibid. paras. 175-184.
1350. Ibid. para. 170.
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the various aspects of the tax system introduced by the reform that are at 
issue are capable of forming a common or ‘normal’ tax regime in its own 
right.”1351

The Commission appealed the GC’s judgement. Advocate General Jääskinen 
concurred with the GC, criticizing the Commission for an “innovative inter-
pretation” of Article 107(1), for using an “ad hoc method” for qualifying the 
proposed Gibraltar tax system as State aid,1352 and even for attempting to 
“trigger a methodological revolution” in State aid review.1353 In his view, the 
Commission cannot deviate from the traditional analysis established under 
Article 107(1) and thereby distort the legal framework of State aid control in 
order to combat fiscal practices which ought to be targeted by other means, 
notably those designed to fight harmful tax competition.1354    

The CJ, however, as projected above, had a very different view on the mat-
ter. Although it confirmed that the application of the profit cap did not make 
the system selective, it found that the system did grant a selective advantage 
to offshore companies insofar as it left them effectively untaxed. Thus, the 
qualification of a tax measure as selective does not depend on the measure 
being a derogation from a common or normal system. Holding otherwise 
would mean that:  

“[...] the selectivity criterion would require, [...], that in order for a tax system 
to be classifiable as ‘selective’ it must be designed in accordance with a certain 
regulatory technique; the consequence of this would be that national tax rules 
fall from the outset outside the scope of control of State aid merely because they 
were adopted under a different regulatory technique although they produce the 
same effects in law and/or in fact.”1355

Thus, the Court – relying on its effect-based doctrine, according to which 
measures of State intervention are to be scrutinized under Article 107(1) 
with regard to their effects and not to their causes or aims1356 – rejected the 
proposition that a certain regulatory design for a tax measure is a necessary 
precondition for its qualification as State aid. It is true that the reference to 
the somewhat ambiguous effect-based doctrine is perplexing from the point 
of view of the Court’s subsequent reasoning which attributes high relevance 

1351. Ibid. para. 171. 
1352. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 171.
1353. Ibid. para. 202.
1354. Ibid. paras. 134, 170.
1355. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 92.
1356. Ibid. para. 87.
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to the aim of the proposed Gibraltar tax reform in reaching the conclusion 
that it is a selective measure. I will later address more in detail the meaning 
of the effect-based doctrine (see Section 9.4.4.2.); here, suffice to say that a 
reference to a substance-over form principle would have made the reasoning 
clearer. The Court purported to emphasize that what matters is not the form 
of the measure but its substantive effect, which is very different from saying 
that the aim of the measure is irrelevant in the selectivity analysis.1357 

According to Court, the Gibraltar regime, which adjusts and combines the 
tax rules in such a way that their very application results in a different tax 
burden for various undertakings, has the same effect as a system which 
provides for a derogation from the general rules in favour of offshore com-
panies.1358 The Court acknowledged that a different tax burden on different 
undertakings which results from the application of the general tax system 
is not sufficient to establish the selectivity of a tax system.1359 However, the 
Gibraltar regime went beyond that insofar as the criteria forming the tax 
base under the regime was “such as to characterise the recipient underta-
kings, by virtue of the properties which are specific to them, as a privileged 
category”.1360 This feature of the regime enables it to be classified as State 
aid granting selective advantages to certain undertakings. 

Although the Court in the Gibraltar judgment deviated from the derogation 
approach and thus, apparently contradicted its previous case law, I do not 
share the view of the critics according to whom the Court in this case adop-
ted an ad hoc and arbitrary methodology in the analysis of the selectivity of 
tax measures thereby blurring the borderline between the concept of State 
aid and the legitimate exercise by the Member States of their sovereignty 
in direct tax matters. In my view, the Court’s method of analysis may be 
explained in terms of the analytical framework which is being formulated 
through the case law as regards the application of the State aid rules to fiscal 
measures. 

1357. The Court added the phrase ‘independently of the techniques used’ to the stan-
dard formulation of the effect-based doctrine, which normally only refers to the aim and 
the effect; see e.g. Case 173/73 Italy v Commission, para. 13; ECJ, 22 December 2008, 
Case C-487/06 P British Aggregates Association v Commission, para. 85; Joined Cases 
C-78/08 to C-80/08, Paint Graphos, para. 68. See, however, for a similar reference to the 
‘technique’: Case C-279/08 P Commission v Netherlands (NO

X
), para. 51. 

1358. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 93.
1359. Ibid. para. 103.
1360. Ibid. para. 104.
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In order to fit the Gibraltar judgment into that analytical framework, it 
has to be pointed out that the Court neither disregarded its settled case 
law nor did it entirely set aside the three-step approach outlined by the 
General Court in the first instance judgment and reaffirmed by itself in 
Paint Graphos. First, the Court rejected the Commission’s claim that the 
requirement of making profits and the capping of the taxes concerned make 
the Gibraltar regime selective. Any other finding could hardly have been 
defended in the light of the case law which is clear on the point that general 
measures applicable without distinction to all economic operators cannot 
result in selective advantages. Second, the Court did not adopt the concept 
of an ‘inherently discriminatory system’ or a ‘hybrid system without an 
inherent logic’ advocated by the Commission; these being, indeed, innova-
tive concepts without any precursor in the case law. Instead, the Court did 
follow certain parts of the traditional analysis inasmuch as it carried out the 
kind of comparison required by Adria-Wien Pipeline:

“In view of the features of that regime, [...], it is apparent that the regime at 
issue, by combining those bases, even though they are founded on criteria that 
are in themselves of a general nature, in practice discriminates between com-
panies which are in a comparable situation with regard to the objective of the 
proposed tax reform, namely to introduce a general system of taxation for all 
companies established in Gibraltar.”1361

The comparison test, as we have seen above, forms part of the second stage 
of the traditional three-step approach. It is aimed at verifying whether a 
differential treatment of objectively comparable situations is in place. If it is 
so, the apparent differentiation in the regime is, indeed, a derogation which 
leads to a finding of prima facie selectivity. However, the fact that the com-
parison test serves to confirm the existence of a derogation does not mean 
that an unjustified differential treatment of objectively similar situations 
should be accepted under a particular regime as long as no derogation can 
be identified in that regime. Again, the Court did establish a differential 
treatment under the Gibraltar system by holding that offshore companies 
are in a comparable situation to companies which have a real presence in 
Gibraltar in the light of the objective of the proposed tax reform, that is, the 
introduction of a general system of taxation for all companies registered in 
Gibraltar. The latter objective of the tax reform was established on the basis 
of the statement of the government of Gibraltar to that effect. 

One of the questions that arises is whether if the Gibraltar government had 
asserted that its objective was to tax only companies with a physical presence 

1361. Ibid. para. 101. 
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in Gibraltar that would have led to a different result. Most probably, not. An 
inherently selective objective cannot have the effect of saving the system 
pursuing such objective from being qualified as State aid. Another question 
is whether a general system of taxation encompassing all companies resi-
dent in a Member State or in a fiscally autonomous region must necessarily 
be a profit-based tax system. Cannot a Member State design a system of 
taxation within the exercise of its sovereign powers which instead of the 
profit of economic activities taxes the factors of production that are scarce 
in its territory, such as labour and immovable property? Most probably, it 
can. However, the government of Gibraltar did not intend to devise such a 
system. According to its own statements, it introduced the cap limiting the 
liability to payroll tax and BPOT to 15% of profits because it wished to base 
taxation on the principle of ‘ability to pay’ and to avoid the over-taxation 
of companies. It also contended that it wished to avoid transforming the 
system into a tax on companies’ capital.1362 If one of the governing princi-
ples of the system is that of ‘ability to pay’ it is, indeed, very hard to justify 
why offshore companies capable of making sizeable profits and thus, being 
more than able to pay should remain untaxed. Even if one argues that one’s 
‘ability to pay’ can also be measured by the amount of capital he owns and 
offshore companies do not have those elements of capital which form part 
of the Gibraltar tax base, i.e. they are less able to pay, it is to be remembered 
that the Gibraltar government did not want to introduce a capital tax system, 
as it itself claimed. In the light of this, it was fully correct for the Court to 
conclude that the proposed Gibraltar tax regime entailed differential tre-
atment of objectively comparable situations having regard to the fact that 
offshore and onshore companies are comparable from the point of view of 
their ‘ability to pay’. Consequently, the Court was also correct to hold that 
the system conferred selective advantages on offshore companies.1363 

It follows from the above that the traditional derogation-based three-step 
approach is not suitable for assessing all the tax measures which are capable 

1362. Cases T-211/04 and T-215/04 Government of Gibraltar v Commission , paras. 
165-166.
1363. Luja raises the question whether the Court would have decided otherwise if the 
Government of Gibraltar had argued from the outset that it was abandoning any kind of 
profit-based taxation in order to introduce instead a payroll and property tax system. In 
my view, for a different assessment of the measure it would be necessary – apart from the 
claim of the Government as to its subjective intent – that the actual features of the regime 
objectively reinforce that the system is indeed a pure capital tax system. Luja also points to 
the rather paradoxical outcome of a pure system; i.e. despite the fact that it would increase 
even more the difference in tax burden between on- and offshore companies, it should be 
considered as remaining outside the scope of State aid, see R. H. C. Luja, (Re)shaping 
Fiscal State aid: Selected Recent Cases and Their Impact, 40 INTERTAX 2 (2012), pp. 
120-131, at p. 130.
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of resulting in unjustified discrimination and thereby conferring selective 
advantages to certain categories of undertakings. In cases where the ques-
tion is whether the scope of the tax regime at issue is defined appropriately 
so that it encompasses all undertakings, which should be covered by it in the 
light of the inherent logic and underlying objective of the regime the exami-
nation should be directed to the system as a whole without a need to identify 
a common system and a derogation from that. Such examination may be 
directed either at the tax system which is designated as the general system 
in the territory which constitutes the reference framework – such was the 
case with the proposed Gibraltar corporation tax regime – or alternatively, 
at a subsystem existing parallel with the general tax system, for example, 
an environmental tax regime. In these cases, the comparison test on its own 
constitutes the method of analysis. Conversely, the derogation approach 
should be used when the tax measure which is analysed under Article 107(1) 
is a measure forming part of a broader system. This was the case in Paint 
Graphos where the question was whether or not the preferential tax regime 
applicable to cooperative societies, which formed part of the general cor-
poration tax system, conferred selective advantages on the beneficiaries. 

From this, it appears that the core test of the selectivity assessment, which 
is indispensible in each and every case when a tax measure is reviewed 
under the State aid rules, is the comparison test. This has been pointed 
out by several scholars. As we will see in more detail below, Lang goes 
further than this when he claims that the analysis of the selectivity of tax 
measures should consist only of a comparison test.1364 This is also inherent 
in Quigley’s views who depicts the selectivity analysis as consisting of 
the following steps: (i) first, the objective pursued by the system must be 
established, (ii) second, all undertakings in a comparable legal and factual 
situation in the light of that objective must be identified, and (iii) third, 
the tax treatment of all those undertakings must be assessed. If the third 
step shows that the undertakings in a comparable situation are subject to 
a differential treatment the existence of State aid is presumed unless it is 
justified by the nature or general scheme of the system.1365 Quigley puts for-
ward this analytical framework as uniformly applicable and adds only one 
qualification to it with reference to Gibraltar. Namely, even if seemingly 
there is no differential treatment, as all undertakings are nominally subject 
to the same taxing provisions, the choice of criteria forming the basis of 
assessment, which results in certain undertakings being characterised as 
a privileged category, will make the regime selective. It is clear that this 

1364. Lang, supra note 1302, p. 418.
1365. C. Quigley, Direct Taxation and State Aid: Recent Developments Concerning the 
Notion of Selectivity, 40 INTERTAX 2 (2012), pp. 112-119, at p. 113.
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framework revolves around the comparison test. Apparently, according to 
this framework, in no case is there a need to identify a common system and 
a derogation from that. Thus, the Court’s method of analysis in Gibraltar 
fits comfortably into this framework. 

The methodology outlined by Prek and Lefèvre is also such to accom-
modate the Court’s Gibraltar reasoning. These scholars maintain that the 
determination whether a measure is general or selective requires a two-step 
approach.1366 First, prima facie selectivity needs to be established; second, 
it has to be examined whether the prima facie selectivity can be justified by 
the nature or general scheme of the system. The first stage of this analysis 
involves three further steps, namely (i) the determination of a reference 
framework, (ii) the determination of the circle of undertakings that can be 
considered to be in a comparable situation legally and factually, and (iii) 
examination whether they are treated differently. Prek and Lefèvre point 
out that the reasoning of the Court in Gibraltar shows that the reference 
framework could also be constituted by the measure at stake itself. In the 
latter case, the benchmark according to which the existence of a differential 
treatment is to be analysed is constituted by the measure itself. At this point, 
the objective of the measure has an important function as it helps in deli-
miting the circle of undertakings which are in a comparable situation and 
whose treatment thus, will constitute the benchmark. These authors interpret 
the Court’s case law in a way that the approach in Paint Graphos, which 
includes the derogation test, constitutes the standard methodology, whilst 
Gibraltar proves that it is not the only one acceptable method. In some 
cases the comparison test alone applied in a self-referential manner will 
be sufficient to establish the selectivity of a given tax regime. The fact that 
no derogation from a common system can be spotted in such a case cannot 
exclude per se a finding that the system is capable of conferring selective 
advantages to a certain group of undertakings.1367 

In a similar vein, Luja considers that the Gibraltar ruling has not essentially 
redefined selectivity. According to his interpretation of the case, the traditio-
nal benchmark test will still apply where the examination is aimed at iden-
tifying favourable selective treatment of companies versus other companies 
subject to the same tax and not explained by the nature or general scheme of 
that tax. To the traditional analysis, another step needs to be added in light 

1366. Prek and Lefèvre, supra note 1313, p. 336.
1367. Ibid. pp. 338-339.
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of Gibraltar; namely, “before we can perform [the] benchmark test, it must 
be determined whether the initial scope of the tax base is broad enough as 
not to exclude companies in a similar situation”.1368    

9.2.4.  Proposed method of analysis of prima facie selectivity

In summary, we submit that the methodology for determining whether a 
fiscal measure is prima facie selective for the purposes of the State aid 
definition depends on the structural features of the measure under examina-
tion. If the latter is a tax measure which forms part of a broader system or 
scheme the derogation approach should be followed. Under this approach, 
first, the reference system must be identified and then it has to be examined 
whether the advantageous treatment that the tax measure entails constitutes 
a derogation from such reference system inasmuch as it causes situations 
which are legally and factually comparable to be treated differently. On the 
other hand, if the measure under review is a ‘self-standing’ measure,1369 i.e. 
it constitutes a system in itself, the question to be answered is whether its 
scope is defined in such a way that it covers all those undertakings which are 
in a legally and factually comparable situation in the light of the objective 
of the measure. In this case, the prima facie selectivity of the measure is to 
be established via the pure comparison approach. In the second stage of the 
selectivity analysis, it has to be determined whether a prima facie selective 
tax measure can be justified by the ‘nature of general scheme of the system’ 
or perhaps on another ground so that it escapes the eventual categorization 
as a selective measure. 

Before turning to the issue of justification, we need to discuss both the 
derogation test and the comparison test more in detail, as their concrete ap-
plication involves several difficult conceptual challenges. 

1368. R.H.C. Luja, Material selectivity after Gibraltar, in: EU Income Tax Law: Issues 
for the Years Ahead (D. Weber ed., IBFD 2013 forthcoming), pp. 115-122.
1369. See P. Nicolaides, Fiscal State Aid in the EU: The Limits of Tax Autonomy, 27 
World Competition 3 (2004), pp. 365-396, at p. 376. Under ’self-standing’ measures he 
refers to measures that do not fall under the general system but rather constitute a parallel 
subsystem; thus, he does not seem to contemplate that the ’self-standing’ measure can be 
the general system itself, as was the case in Gibraltar.
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9.3.  Derogation test 

9.3.1.  What constitutes the benchmark system?

As regards the derogation approach, the main difficulty is how to identify 
the benchmark system (also called ‘general system’, ‘common system’, 
‘normal system’ or ‘reference system’) in relation to which an advantage 
can be described as an exception or derogation.1370 As Schön recognizes, 
the easiest and most effective way to screen selective tax measures in the 
Member States’ tax systems would be to take as a benchmark an autono-
mous general description of a ‘normal’ tax system from an EU perspective.1371 
Advocate General Jääskinen accused the Commission of doing precisely 
that when qualifying the Gibraltar tax system as selective. In particular, 
according to the Advocate General, the “methodological revolution” advo-
cated by the Commission would lead to the situation that:   

“[...] the existence of an advantage would be assessed no longer on the basis of 
a comparison between the measure and the generally applicable tax regime, but 
by virtue of a comparison between the tax regime as it exists and another – hy-
pothetical and non-existent – system. Such an approach would require the con-
struction of a fiscal comparator for the European Union in order to be able to 
assess the allegedly discriminatory effect of the choices made regarding the tax 
base (or tax rates) in the field of corporate taxation. However, no such common 
criterion exists and the application of the legal framework for State aid does 
not justify the de facto adoption of a tax harmonisation measure of that kind.”1372

That such approach is not permissible having regard to the distribution of 
competences between the EU and the Member States in direct tax matters is 
virtually undisputed. As Schön states, using a common EU reference frame-
work as benchmark under the State aid rules in the absence of comprehen-
sive harmonization of corporate taxation would conflict with the sovereignty 
of the Member States in direct tax matters, which unquestionably empowers 
them to define the taxable events, tax bases and tax rates under their national 
direct tax systems. Therefore, what remains is taking the general tax system 
established by each of the Member States as the benchmark in relation to 
which derogations must be identified. 

1370. Micheau, supra note 1314, p. 282.
1371. W. Schön, Taxation and State Aid Law in the European Union, 36 CMLRev 5 
(1999), pp. 911-936, at p. 923. 
1372. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 202.
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The problem with the latter method is that within the ambit of abstract tax 
rules which apply to distinct and specifically circumscribed set of facts it is 
very hard to distinguish general rules and exceptions to them. This difficulty 
has been recognized and discussed in academic literature.1373 Lang, as one 
of the adamant critics of the derogation approach, has consistently pointed 
out that:

“Distinguishing “normal taxation” from derogations where different tax provi-
sions are applied will in practice differentiate between at least two provisions 
that have a different area of application and imply different legal consequen-
ces.” 

Accordingly, he asks:

“What criteria should be used to determine which one of these provisions is the 
rule and which one the exception?”1374

Lang concludes that neither the legislative technique nor the legislature’s 
intention is decisive in identifying the general rule and the exception. This 
apparently, is affirmed by the case law, according to which national measu-
res must be assessed on the basis of their effects and not their aims or 
the regulatory form which they take.1375 Lang also rejects the method of 
comparing the reach of the rules or the circle of addressees in order to 
determine what the general rule and the exceptions are. This cannot be a 
reliable indicator, as in the case of rules formulated in an abstract manner it 
is not possible to foresee how many taxpayers will be concretely affected by 
them. In addition, Lang adds that even if it were possible to give a numerical 
estimation as to how many taxpayers fall under the scope of the respective 
rules, the qualification of a measure as selective cannot be restricted to 
situations where the minority is privileged over the majority as a result of 
the application of the measure.1376 

Not everybody shares the views expressed by Lang. Advocate General 
Jääskinen, for example, emphasised the fact that under the Gibraltar regime 
less than 1% of the companies registered in Gibraltar would actually be 

1373. The debate was expressly acknowledged by Advocate General Jääskinen, see his 
Opinion in Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
paras. 184-187.
1374. Lang, supra note 1302, p. 419 referring to Die Auswirkungen des gemeinschaft-
lichen Beihilferechts auf das Steuerrecht, 17. ÖJT, Gutachten, Band IV/1, 2009. 
1375. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 87 and the cases referred to in supra note 1357. Similarly, Schön, supra note 1371, 
p. 922.   
1376. Lang, supra note 1302, p. 419.
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taxed while the overwhelming majority, i.e. all the offshore companies, 
would remain untaxed. Given that the majority of the taxpayers would be 
subject to a more favourable treatment the Gibraltar regime provides for a 
‘selective disadvantage’ as opposed to a selective advantage.1377 This con-
sideration apparently did play a role in the Advocate General’s conclusion 
that the regime cannot be selective within the meaning of Article 107(1). As 
we have seen above, the Court did not attribute any relevance in qualifying 
the Gibraltar tax regime as a selective advantage for offshore companies to 
the fact that the regime benefitted the majority of potential taxpayers. 

Amongst the academic commentators, Luja has previously argued that ‘aid’ 
can only be present if the majority of companies is excluded from a tax 
benefit, thus, if the measure favours only the minority.1378 In turn, if a special 
tax is imposed only on the minority of potential taxpayers while it leaves 
the majority out of its scope, the general rule will be ‘non-taxation’ and 
the exception will be the imposition of the tax.1379 According to Luja, this 
situation falls outside the notion of ‘advantage’ and hence cannot be ‘aid’. 
In a flow-chart, which he proposed for the analysis of the selectivity of 
special taxes, certain steps were aimed at verifying whether any exclusion 
from the scope of a special tax (or any exemption provided for within the 
ambit of the special tax) is such as to affect the majority of the undertakings 
which should otherwise be subject to the tax. If that was the case, the spe-
cial tax could not be considered State aid. According to this view, even if 
a special tax excludes from its scope (or exempts) undertakings which are 
in an objectively comparable situation to those which fall under its scope 
(or are liable to tax), the exclusion (or exemption) cannot be qualified as 
State aid as long as the excluded (or exempted) undertakings make up the 
majority of all the undertakings that are in a comparable situation. If that 
is the case, the exclusion or exemption is part of the benchmark used to 
determine whether taxes are normally due. If ‘non-taxation’ is the bench-
mark, it cannot constitute a benefit (i.e. advantage) within the meaning of 
the State aid definition. Luja tested the Sardinian regional tax on stopovers 
of aircrafts and boats, which was the subject of the CJ’s landmark decision 
in the Regione Sardegna case,1380 under this framework. He concluded that 
the Sardinian special tax which was levied only on non-resident boat- and 

1377. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 239.
1378. R.H.C. Luja, Group Taxation, Sectoral Tax Benefits and De Facto Selectivity in 
State Aid Review, 8 EStAL 4 (2009), pp. 473-487, at p. 483. 
1379. R.H.C. Luja, Presidente del Consiglio dei Ministri v Regione Sardegna, C-169/08 
of 17 November 2009 – Revisiting the balance between aid, selectivity and selective aid 
in respect of special levies and taxes, 9 EStAL 1 (2010), pp. 161-168, at p. 162-164.
1380. Case C-169/08 Regione Sardegna.
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aircraft operators could only have been classified as State aid in favour of 
resident operators if the non-residents liable to tax were in majority and 
thus, ‘taxation’ could be taken as the benchmark. Accordingly, in his view, 
the CJ should have instructed the national court to verify whether the vast 
majority of the boat- and aircraft operators were, indeed, liable to tax under 
the scheme of the special tax instead of proceeding on such assumption in 
qualifying the exclusion of resident operators from the tax as State aid.1381 

This reasoning shows the very shortcomings pointed out by Lang as regards 
using the criterion of the number of undertakings affected for the purpose 
of identifying the general rule and the exception. A determination of how 
many taxpayers are liable to tax and how many are exempt under a parti-
cular tax regime can only be made in retrospect. If such inquiry were to be 
made a criterion of State aid, the concept of State aid would become fluid 
and the obligation of the Member States to notify a planned tax measure 
under Article 108(3) would depend on their vague estimation or, sometimes 
intentional manoeuvrings, as to how many undertakings would potentially 
benefit from an exclusion, exemption or deduction. In addition, if differen-
tial treatment of undertakings that are in an objectively comparable situation 
were accepted merely on the ground that the majority of them are better 
off, the comparison test, which does and should form part of the selectivity 
analysis, would lose its meaning in the context of State aid control. It is to 
be noted that the fact that in the Sardinia case, the discrimination at issue 
could be countered by recourse to another set of EU rules, i.e. the funda-
mental freedoms, was due to the fact that such discrimination disadvantaged 
non-resident operators. In any other case, however, unjustified discrimina-
tions, and the resulting distortions of competition between undertakings, 
would remain intact under EU law if we accepted that the State aid rules do 
not apply to cases where an exemption benefits the majority.

Having regard to the Court’s approach in Gibraltar, Luja has observed that 
the Court is not willing to apply an advantage/disadvantage test in the sense 
he previously defended to tax schemes whose objective is to subject all 
companies to tax.1382 In our view, the conclusion that a measure may con-
stitute State aid irrespective of whether it is an advantage or a disadvantage 
compared to a benchmark can be drawn in a general manner, that is, not only 
with regard to tax schemes which are aimed to tax generally all companies. 
This will be further explored in Sections 9.3.3.4. and 9.6.

1381. Luja, supra note 1379, p. 164.
1382. Luja, supra note 1368.
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In summary, we can conclude that the identification of the benchmark sys-
tem cannot be based either on a hypothetical common European system or 
on the regulatory technique by which the national legislation is drafted or on 
the number of taxpayers affected by the provisions under review. In view of 
this, the question arises whether the identification of the benchmark system 
is necessary at all for the purpose of the analysis of national measures under 
the State aid rules. As indicated above, we are of the view that in some cases 
the identification of the benchmark is not necessary.     

9.3.2.  Where no benchmark needs to be identified: the scope 
of special taxes or the general tax system

From the above, it is clear that in cases where the State aid review is aimed 
at ascertaining whether a subsystem, such as a special (environmental or 
other) tax,  or even the general tax system, such as the one in Gibraltar, 
may result in State aid for certain undertakings due to the definition of 
its scope there is no need to identify whether ‘taxation’ or ‘non-taxation’ 
is the benchmark and compared to that, the exclusion from the tax is an 
‘advantage’ or the tax is a ‘burden’. It appears that in these cases the State 
aid analysis does not have to look for – either under the examination of the 
criterion of ‘advantage’ or that of ‘selectivity’ – the general system and a 
derogation from the latter. The question is then, what analysis needs to be 
conducted in order to answer the question whether the scope of a special 
tax is appropriately defined so that it does not result in selective advantages 
for any undertakings or group of undertakings.  

The Courts’ series of judgments in the British Aggregates case is especially 
instructive on the question under what circumstances special taxes may 
constitute State aid. The cases concern a special environmental levy that 
the UK imposed on the extraction of virgin aggregates (granulates used as 
construction material).1383 As the levy (AGL) was not imposed on all the 
sectors which engaged in similar activities having similar impact on the 
environment and on all types of aggregates, the levy was claimed to con-
stitute State aid for those sectors, and producers of aggregates which were 
left outside the scope of the levy. The Commission found that the AGL’s 
scope was justified by the logic and nature of the system and thus, it did 
not constitute State aid. An association of producers of (taxed) aggregates 

1383. CFI, 13 September 2006, Case T-210/02 British Aggregates Association v Commission; 
ECJ, 22 December 2008, Case C-487/06 P British Aggregates Association v Commission; 
GC, 7 March 2012, Case T-210/02 RENV British Aggregates Association v Commission.
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brought an action for annulment of the Commission’s decision before the 
General Court. The General Court in its first judgment agreed with the 
Commission that the AGL did not result in the grant of a selective advantage 
to the non-taxed sectors or producers. The General Court relied essentially 
on the environmental objective of the AGL, holding that the Member States 
are free to set their priorities as regards the protection of the environment 
and, as a result, to determine which goods and services they subject to an 
environmental levy. Thus: 

“It follows that, in principle, the mere fact that an environmental levy constitu-
tes a specific measure, which extends to certain designated goods or services, 
and cannot be seen as part of an overall system of taxation which applies to all 
similar activities which have a comparable impact on the environment, does 
not mean that similar activities, which are not subject to the levy, benefit from 
a selective advantage.”1384

On appeal, the CJ wholly disagreed with the General Court, holding that 
it had disregarded Article 107(1) TFEU as interpreted by the case law. The 
main reasoning was that: 

“[the General Court’s] approach, which is based solely on a regard for the 
environmental objective being pursued, excludes a priori the possibility that the 
non-imposition of the AGL on operators in comparable situations in the light 
of the objective being pursued might constitute a ‘selective advantage’ [...]”1385

Therefore, the CJ set aside the judgment and referred the case back to the 
General Court.

The most important lesson that can be drawn from this with regard to the 
review of special taxes or levies under the State aid rules is that the fact 
that the levy pursues a specific – either ecological or public health or other 
policy-related – objective cannot exclude it from the scrutiny as to whether 
it entails selective advantages to certain economic operators. This is not 
contradictory to the sovereign power of the Member States to set their pri-
orities in the economic, fiscal and environmental fields. While the General 
Court tried to exclude special environmental taxes from the scope of State 
aid review having regard to their specific objective, the Commission argued 
to the same effect on the ground that a special tax, such as the AGL, is an 
exceptional fiscal burden on a narrow sector of the economy. In the eyes 

1384. Case T-210/02 RENV British Aggregates Association v Commission, para. 115.
1385. Case C-487/06 P British Aggregates, para. 87.
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of the Commission, such a measure – irrespective of its objective – cannot 
constitute State aid.1386 The General Court firmly rejected that position in 
its second judgment after the case had been referred back to it by the CJ:

“[...] contrary to the Commission’s contention [...], even if that system could 
be described as an exceptional fiscal burden on a narrowly defined economic 
sector, that in itself does not mean that that fiscal burden falls outside the prohi-
bition laid down in Article 87(1) EC [...], since the capacity of that system to 
differentiate within that sector may satisfy the criteria of advantage and selec-
tivity for the purposes of the case-law [...]”1387

Thus, neither the objective of an environmental levy nor the fact that it is an 
exceptional burden on a specific sector takes such a levy out of the scope 
of Article 107(1).

Selective advantages in the case of special levies may result from the 
“non-imposition of the [levy] on operators in comparable situations in the 
light of the objective being pursued”.1388 The Court had acknowledged this 
even before British Aggregates in the cases concerning the French tax on 
direct sales of medicinal products by pharmaceutical laboratories when it 
held that:

“In [...] case of unequal liability for a charge, the supposed aid derives from 
the fact that another category of economic operators with which the category 
subject to the charge is in direct competition [...] is not liable for that charge.”1389

In other words, a levy may be selective if its scope is not defined appro-
priately, that is, the scope is not broad enough to encompass all underta-
kings which should be subjected to the levy. In academic literature, the 
term ‘asymmetrical tax burden’ is sometimes used to describe such situa-
tion.1390 The undertakings which should be subjected to the levy are deter-
mined through a comparative analysis. In particular, it has to be verified 
whether all undertakings which are in a comparable situation in the light 
of the objective of the levy are subject to the levy. Determining the circle 
of undertakings which are comparable in the light of the objective of the 

1386. Case T-210/02 RENV British Aggregates Association v Commission, paras. 30-33. 
1387. Ibid. para. 52.
1388. Case C-487/06 P British Aggregates, para. 87.
1389. ECJ, 7 September 2006, Case C-526/04 Laboratoires Boiron SA v Agence centrale 
des organismes de sécurité sociale (ACOSS), para. 34. See also ECJ, 22 November 2001, 
Case C-53/00 Ferring SA v Agence centrale des organismes de sécurité sociale (ACOSS), 
para. 22.
1390. A. Cordewener, Asymmetrical Tax Burden and EU State Aid Control, 21 EC Tax 
Review 6 (2012), pp. 288-292; A. Metaxas, Selectivity of Asymmetrical Tax Measures 
and Distortion of Competition in the Telecoms Sector, 9 EStAL 4 (2010), pp. 771-783.



501

Derogation test 

special tax is far from being straightforward. In this regard, the General 
Court in its second judgment identified the protection of the environment 
as the principal objective of the AGL.1391 However, this seems to be quite a 
vague yardstick for the purposes of the comparison, as in the light of it, each 
and every mineral extraction from underground – which, most likely, has a 
comparable harmful effect on the environment to the quarrying of materials 
used as aggregate – should be subject to the levy (‘polluter pays’ principle). 
Requiring from the Member States such perfect consistency with a broadly 
formulated objective when defining the scope of special levies would con-
siderably narrow, if not cancel out, their power to introduce special levies 
on certain sectors or products or production processes. The General Court 
held with regard to the ‘polluter pays’ principle, that, even if it could be 
considered as a purpose of the AGL: 

“[...] if such an additional purpose meant that the levy had to be imposed on 
every mineral extracted from underground, irrespective of whether or not it was 
intended to be commercially exploited as aggregate, it would risk calling into 
question not only the normal taxation principle, [...], but also the coherent and 
effective implementation of the aim of shifting demand.” 1392 

Thus, the GC relied on the notion of the ‘normal taxation principle’, on the 
one hand, and a more specifically defined objective of the AGL, on the other, 
to sidestep the conclusion that all mineral extractions should be subject to 
the levy. The more specific objective was defined as:

“[The environmental] objective essentially entails the promotion in the con-
struction industry of the use of aggregates which are the by-products of or waste 
from certain processes (also known as ‘secondary’ aggregates), or of recycled 
aggregates, thereby reducing the use of quarried aggregates (also known as 
‘primary’ aggregates), which are non-renewable natural resources, and thereby 
limiting the damage to the environment associated with that process of extracti-
on (‘the aim of shifting demand’ or ‘the environmental objective of the AGL’).”1393   

As far as the ‘normal taxation principle’ is concerned, the definition of such 
principle is the first step of the selectivity analysis in the General Court’s 
approach. In fact, this step seems to be the equivalent of the identification 
of the benchmark or reference system. Apparently, the General Court fol-
lowed the standard three-step approach, which encompasses the identifica-
tion of the reference system, verification through the comparison test that 

1391. Case T-210/02 RENV British Aggregates Association v Commission, para. 63.
1392. Ibid. para. 66.
1393. Ibid. para. 64.
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a derogation is in place and the examination of justification by the nature 
and general scheme of the system.1394 As part of the first step, the General 
Court stated that the reference framework in this case consists of the AGL 
itself and that: 

“[...] the ‘normal’ taxation principle underlying the AGL is the principle of the 
taxation of the commercial exploitation in the United Kingdom of a material 
that is taxable as an ‘aggregate’ [...]”1395

However, this can hardly qualify as the identification of the benchmark or 
reference system within the meaning of the three-step analysis, as it merely 
points out what the taxable object of the special levy is. While describing 
the normal taxation principle, the GC mentions that the Act on the AGL 
does not contain a precise definition of the term ‘aggregate’ or general taxa-
tion criteria explaining that term. Furthermore, the AGL does not envisage 
a general rule of taxation that distinguishes between various categories of 
aggregates; rather, it attaches the classification as exempt aggregate to spe-
cific materials named in the Act, or to specific processes of extraction or 
production of one of those materials, or exported aggregates.1396 Having 
regard to the lack of definition of ‘aggregate’ and any other general crite-
rion of taxation and the random list of exempted materials and processes, 
there is no way to determine whether the ‘taxation’ or the ‘non-taxation’ 
of aggregates is the general rule within this system and therefore, there is 
no way to identify a derogation from the general rule. The identification 
of the reference system is, therefore, merely a formal step in the analysis 
which simply reiterates the a priori circle of the taxable objects accepting 
the definition of such circle as well as its delimitation by the Member State 
which enacts the levy. Thus, if a Member States wants to subject to a special 
levy only the commercial exploitation of materials as aggregates and not 
the exploitation of coal or other minerals extracted from underground it is 
in its power to do so. In the light of this, the function of the first step, i.e. 
identification of the ‘normal taxation principle’, is preventing the scope of 
a special levy from being stretched, in the light of a broadly defined objec-
tive, beyond the original scope intended by the Member State without any 
limits. Having regard to the rather formal function of the ‘normal taxation 
principle’, we maintain that in the case where the State aid review is aimed 
at determining whether the scope of a special tax is appropriately defined, 
the only test which can be applied meaningfully is the comparison test. The 

1394. Ibid. paras. 49, 82. 
1395. Ibid. para. 53.
1396. Ibid. paras. 53, 56, 59.
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comparison test will answer the only relevant question; namely, whether all 
undertakings which are in a comparable situation in the light of the objective 
of the special tax are covered by the tax. 

In its second British Aggregates judgment in the context of the comparison 
test, the GC examined whether, in the light of the environmental objective 
of the AGL, the materials exempted from the AGL were in a factual and 
legal situation comparable to that of other materials which were subject 
to the levy. It held that the exempted materials in principle satisfied the 
normal taxation criterion of the AGL in that they constituted ‘aggregates’, 
and they were in a comparable situation to taxed materials in the light of 
the environmental objective of the measure, as their extraction was at least 
equally harmful to the environment as that of the latter. It concluded that 
the exemption of aggregates derived from certain materials entailed a tax 
differentiation which gave rise to a prima facie selective advantage to the 
producers of those exempt materials. Finally, it held that the prima facie 
selective advantages could not be justified by the nature and general scheme 
of the system.      

Another lesson to be drawn from the British Aggregates cases with regard 
to the State aid analysis of special taxes is that it is irrelevant through which 
technique the legislature differentiates between undertakings which are in a 
comparable situation. In this respect, the General Court held in its first judg-
ment that the AGL had to be distinguished from the energy tax rebate which 
was at issue in Adria-Wien Pipeline and which was held to be State aid. 
According to the General Court, the latter case involved a partial exemp-
tion of manufacturing undertakings from the payment of a levy to which 
all undertakings were, in principle, liable whereas in the case of the AGL 
the question was the definition of the material scope of an environmental 
levy.1397 The CJ dismissed this reasoning on the ground that Article 107(1) 
“defines State interventions on the basis of their effects, and thus indepen-
dently of the techniques used”.1398 Advocate General Kokott was even more 
explicit on this point in the Regione Sardegna case, another case on a special 
environmental tax introduced by the Region of Sardinia:

“[...] it is immaterial what legal mechanism is used. The tax benefit may be 
based on the fact that the legislature has expressly exempted some undertakings 
from the tax in question, to which they would otherwise be subject. Likewise the 

1397. Case T-210/02 British Aggregates Association v Commission, paras. 120-121.
1398. Case C-487/06 P British Aggregates, para. 89. See on this M. Honoré, Selectivity 
and Taxation – Reflections in the Light of Case C-487/06 P, British Aggregates Association, 
8 EStAL 4 (2009), pp. 527-537, at p. 537.



504

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

tax benefit may arise from the fact that a tax law is asymmetrically formulated 
in relation to its factual elements or its scope, so that some undertakings are 
caught as taxpayers while others are not.”1399  

In summary, it can be inferred from the above that special taxes, which 
constitute subsystems on their own within a given tax system of a Member 
State, cannot escape the scrutiny under the State aid rules either because 
they have a specific objective or, because they are imposed on the mino-
rity as opposed to the majority of potential taxpayers or because they cre-
ate special burdens on – as opposed to special advantages for – narrowly 
defined undertakings. Consequently, these special taxes are subject to 
review as regards the question whether their scope is defined consistently 
with their aim and logic. In addition, they are also subject to scrutiny as to 
whether they provide for exemptions or other advantages within their own 
scope which creates selectivity within the subsystem that they constitute. 
Answering the latter question involves the same analysis as the one carried 
out in order to identify selective measures within the general tax system. As 
regards the former question concerning the scope of the special tax, the only 
relevant question in the analysis is whether all the undertakings which are in 
a comparable legal and factual situation in the light of the objective of the 
special tax are included within the scope of the tax and if not, whether the 
exclusion can be justified by the nature and general scheme of the system. It 
appears that this assessment does not involve the identification of a general 
system and a derogation from the latter. Gibraltar proves that such analysis 
may become equally relevant with respect to the scope of the general tax 
system as well.

9.3.3.  Where a benchmark is necessary: measures forming 
part of a comprehensive system 

9.3.3.1.  Introduction 

Our view that the derogation approach does not function and therefore, is 
unnecessary in the cases described in the previous Section does not mean, 
however, that we do not see any use of such approach under the selectivity 
analysis of tax measures. Therefore, we do not fully share Lang’s view 
that “...the definition of the rule and of exceptions to it is, [...], arbitrary”1400 

1399. Opinion of Advocate General Kokott, 2 July 2009, Case C-169/08 Regione Sardegna, 
para. 128. See also Case C-53/00 Ferring, para. 20. 
1400. Lang, supra note 1302, p. 419.
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and therefore, superfluous in each and every case. As described above, in 
cases where the selectivity assessments are directed at measures that appa-
rently form part of a broader system we consider the clarification of what 
the reference system is from which the measure deviates a necessary step 
in the analysis. Admittedly, above, it was concluded that the core test of 
the selectivity analysis is invariably the comparison test. If that is so, one 
could legitimately ask why the identification of the reference system is still 
necessary. We are of the view that it is necessary because the identification 
of the reference system determines, in fact, the comparator in relation to 
which the derogatory measure has to be assessed. As the Court highlighted 
it in Paint Graphos: 

“In order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned. It is in relation to this common or ‘normal’ 
tax regime that it is necessary, secondly, to assess and determine whether any 
advantage granted by the tax measure at issue may be selective ...”1401

The choice of the comparator is a crucial step in carrying out a comparison 
under the aegis of any rule of equality or non-discrimination. Where the 
non-discrimination rule at issue defines the criterion on the basis of which 
discrimination is prohibited, the choice of the comparator is rather straight-
forward; a person or situation possessing the characteristic expressed by 
the prohibited criterion is to be compared to the one who does not possess 
such characteristic. For example, in the case of a rule prohibiting nationa-
lity-based discrimination, a foreign national has to be compared to an own 
national. The prohibition of State aid, however, precludes differential treat-
ment of comparable undertakings in general without defining a prohibited 
criterion of differentiation. Under those circumstances, the choice of a com-
parator is more complex. The identification of the benchmark system has 
the function of providing the comparator for the derogatory measure. The 
proper identification of the reference system may lead to the conclusion that 
the measure under examination does not derogate from the reference system 
in the first place. In such a case, there is no need to continue the analysis 
with a comparison; the presence of State aid can be excluded straight away. 

The function of the derogation test within the State aid analysis will be 
demonstrated below through some examples from the case law. First, how-
ever, we will suggest an approach which can be of help in defining the 
benchmark system. Finally, at the end of this Section, we will discuss how 

1401. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49.
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the problem of special burdens – as opposed to special advantages – is to be 
solved under our proposed method of analysis in cases where the derogation 
test is integrated in such analysis.  

9.3.3.2.  Benchmark constituted by the ‘structural’ elements of the 
system

For now, the question remains how we should identify the general rules 
which make up the reference system in the context of abstract rules which 
any tax legislation consists of. In this regard, Schön made an interesting sug-
gestion, as early as the end of the 1990’s, that the ‘structural components’ 
and the ‘tax expenditure components’ of taxation must be distinguished 
in any given system.1402 He started from the assumption that within the 
Member States of the EU, it is widely accepted that each tax should raise 
revenue according to the taxpayer’s ‘ability to pay’. The components of a 
tax which are necessary to implement this fundamental structure of a tax 
are the ‘structural components’. Other components consist of the provi-
sions by which government spending objectives are carried out through 
the tax system; these are the ‘tax expenditure components’.1403 Schön also 
highlighted that his proposition that the structural rules of a tax system are 
those which put into concrete terms the fundamental principle of ‘ability to 
pay’ works in the framework of traditional and comprehensive taxes, such 
as income tax, wealth tax, inheritance tax, etc.1404 Conversely, in the con-
text of special taxes, such as environmental taxes or consumption taxes on 
harmful products, the fundamental principle underlying the tax is different, 
i.e. environmental protection or health protection. 

In our view, this distinction is a sound basis from which one can set out to 
identify those rules of a tax system which make up the reference framework. 
Thus, in the case of measures which form part one of the comprehensive 
and traditional taxes, the reference system is constituted by the rules which 
implement the fundamental principle of ‘ability to pay’. All the rules which 
pursue some narrower, more specific objectives within the tax system, for 
example, boosting R&D or job creation, will qualify as derogations. This 
can be confirmed by the comparison test. The objective of the reference 
system is taxing in accordance with the ‘ability to pay’ principle. The com-
parison should be made in the light of this objective. In the light of the 
principle of ‘ability to pay’, undertakings which carry out R&D or create 

1402. Schön, supra note 1371, p. 925. 
1403. Ibid. p. 926.
1404. Ibid.
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jobs are not different from those undertakings which do not engage in such 
activities; hence, any advantageous treatment to which the former are sub-
jected creates a difference in treatment of objectively comparable situations. 
This way, the existence of a derogation and in turn, prima facie selectivity 
can be confirmed. This represents only the first stage of the selectivity ana-
lysis; in the second stage of such analysis, any differential treatment may 
turn out to be justified. 

In the case of measures which form part of a subsystem existing paral-
lel with the general tax system the same analysis needs to be conducted 
taking into account that the subsystem is governed by a specific principle, 
for example, protection of the environment. Therefore, prima facie selec-
tivity has to be established through a comparison conducted in the light of 
the environmental objective of the system. Finally, if whether the scope of 
the general system or a subsystem is appropriately defined is at issue, the 
objective of the system is still relevant for the comparison which should be 
carried out without the need to identify any derogation within the system.

The method of taking the structural elements of a tax system as a benchmark 
within that system has its limits. Naturally, it only works with State aid 
measures granted through the tax system although the issue of what consti-
tutes general rules and exceptions within a system may also arise in the case 
of aid schemes of a different nature.1405 In addition, tax rules of a technical 
nature, which typically have the function of implementing the underlying 
principle of the system, may be drafted in a way that they further some 
specific objectives.1406 Finally, Schön points out that this method works only 
with regard to rules defining the tax base but does not help to identify the 
‘normal’ tax rate amongst a range of different tax rates. He mentions the 
example where a State sets two differing rates under its car taxation system 
for polluting and non-polluting cars in which case, it is impossible to deter-
mine what rate expresses the underlying principle of the system and thus, 
is the general rate. Indeed, in this case, it is difficult to determine whether 
the differing rates entail a selective advantage for any category of taxpayers. 
Even if one takes the view that the comparison test should be applied on its 

1405. For example, Advocate General Darmon raised this question in the context of a 
German measure which exempted small undertakings from the rules applicable to the 
protection of employees against unfair dismissal. He observed that it is possible to take 
the view that the general rule is that a dismissed worker receives protection, in which case 
the rule applying to small undertakings is an exception. However, one can also consider 
that the rules applicable to small undertakings constitute a system of its own, in which 
case the measure would be a general one, see Opinion of Advocate General Darmon, 25 
November 1992, Case C-189/91 Petra Kirsammer-Hack v Nurhan Sidal, paras. 58-61.
1406. Schön, supra note 1371, p. 927.
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own without looking for a general rate and an exception to it, it is not pos-
sible to jump to the conclusion that environmentally friendly and polluting 
cars are in an objectively incomparable situation and thus, can be treated 
differently. As it will be emphasised below again, the comparison must be 
made in the light of the objective of the system. Although it is a plausible 
assumption, a car taxation system is not necessarily based on the objective 
of taxing cars in an environmentally conscious way.            

9.3.3.3.  Function of the derogation test through case law examples

(i) Is there a derogation at all? 

Leaving aside the difficult cases mentioned above, the method suggested 
by Schön can be tested in a controversial pending case where Germany 
contests the decision of the Commission in which it had declared the 
German tax rules on the carry forward of losses in the case of reorganiza-
tions (‘Sanierungsklausel’) State aid incompatible with the internal mar-
ket.1407 Under the German corporate income tax rules, companies may carry 
forward losses to subsequent tax years. In order to prevent the tactic of 
buying up shell companies which have only accumulated losses but no real 
activities or assets, an exception was introduced to the loss carry-forward 
rules according to which in the event of major changes in the shareholder 
structure of a company the right to carry-forward losses is limited or com-
pletely lost (depending on the proportion of shares transferred). However, 
exceptions to the exception were also introduced in order to provide for 
situations of transfer of shares without a risk of abuse. The reorganization 
clause was one of these exceptions laying down that if shares in a company 
are transferred in order to rescue the company its losses may be carried 
forward despite the change in control over the company. The Commission 
classified the Sanierungsklausel as State aid on the ground that it consti-
tuted a derogation from the reference system, that is, the prohibition of 
carry-forward of losses in the case of change of control, and as such granted 
a selective advantage to companies undergoing reorganization. Germany 
asked for the annulment of this decision arguing that the measure did not 
constitute an exception to the reference system and therefore, cannot be 

1407. Pending Cases T-205/11 Germany v Commission and T-287/11 Heitkamp BauHolding 
v Commission for the annulment of Commission Decision of 26 January 2011 on State aid 
C 7/10 (ex CP 250/09 and NN 5/10) implemented by Germany — Scheme for the carry-for-
ward of tax losses in the case of restructuring of companies in difficulty (Sanierungsklausel 
). For a discussion of these cases, see C. Seiler, Germany: The Scheunemann, Beker und 
Beker, Ettwein and the “Sanierungsklausel” cases, in: ECJ – Recent developments in 
direct taxation 2011, Series on international tax law (M. Lang et al. eds., Linde 2012), 
p. 121-139.
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State aid. In particular, the exclusion of carry forward of losses in the case 
of change of control cannot be taken as the reference system. The reference 
system is the whole system of corporate income tax under which the rule is 
that companies may carry forward losses. The Sanierungsklausel does not 
deviate from this, thus, cannot be considered an exception.1408 Hence, the 
main point of dispute between the Commission and Germany is the question 
of what constitutes the reference system in this case. 

The method proposed by Schön is aimed at answering precisely this ques-
tion. The rule under review is part of the corporate income tax rules. Within 
this framework the provision which will have to be taken as constituting the 
general rule is the one which expresses the principle of ‘ability to pay’. That 
is the rule which allows companies to carry forward their losses, in general. 
Loss carry-forward provisions are typical technical provisions within a tax 
system the function of which is to tax the taxpayer according to its objective 
financial situation.1409 Taxpayers with losses from previous years are less 
able to pay than taxpayers which do not have such losses. Therefore, the 
German government correctly argues that the exception to the rule is the 
prohibition of loss carry-forward in the case of change of control, which is 
of the nature of an anti-abuse rule. The reorganization clause, as an excep-
tion to the exception, only reinstates the general rule in cases where the 
anti-abuse aim is not relevant. Therefore, such clause cannot be State aid. 

Admittedly, it is still possible to question whether or not the anti-abuse 
exception to the main rule has been properly circumscribed by the German 
legislator. In particular, it can be argued that all non-abusive instances of 
transfer of significant shareholdings and not only restructurings should be 
carved out from the prohibition of loss carry-forward. This argument, how-
ever, does not change the fact that the reference system must be correctly 
identified in the first place.   

In the meantime, the Finnish Supreme Administrative Court has also refer-
red a question for a preliminary ruling to the Court on the Finnish rules on 
loss-carry forward which are very similar to the German Sanierungsklausel.1410 
The difference between the two pieces of legislation is that the Finnish rules 
allow losses to be carried forward in the case of change of control over the 
company on the basis of case-by-case authorization by the tax authority as 
opposed to German law under which the exception to the prohibition of 

1408. Seiler, supra note 1407, pp. 135-139.
1409. Schön, supra note 1371, p. 927; Seiler, supra note 1407, p. 138. 
1410. Pending Case C-6/12 P Oy.    
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loss carry-forward in the event of reorganizations is laid down in law. As 
discretionary powers granted to the authorities are normally susceptible to 
being qualified as selective, the outcome of the Finnish case may be diffe-
rent from that of the German case.1411 However, in both cases, the question 
as to how to identify the reference system is plainly put to the Courts. The 
method proposed by Schön offers an answer to this question and thus, helps 
apply the derogation test in a functional manner.         

(ii) Identifying the reference system in a complex multi-layered scheme

The identification of the reference system also constituted the central is-
sue in the General Court’s judgment in BNP Paribas.1412 In this case, the 
General Court was asked to review the Commission’s decision on a com-
plex tax scheme aimed at facilitating reorganizations in the Italian banking 
sector. The Commission found that the scheme entailed State aid for certain 
banking undertakings and the General Court approved that finding.1413 The 
scheme consisted of several pieces of legislation introduced and amended 
successively throughout more than a decade. The first law (Law 218/1990) 
concerning the privatization of banks provided for the transfer of banking 
assets held by public entities to joint stock companies in return for shares in 
the latter. At the material time, contributions of assets were regarded as sale 
of assets under Italian law, thus, in principle, they triggered capital gains 
taxation. To facilitate the transfers falling under its scope, Law 218/1990 
introduced a regime of ‘fiscal neutrality’ under which capital gains realised 
on the transfers were not (fully) recognized for fiscal purposes until such 
time when the assets were sold or otherwise disposed of or the gains were 
distributed to the shareholders. Technically this meant that the recipient 
company recorded the assets in its books at current value while their value 
for tax purposes remained the historic value (i.e. no step-up). Similarly, 
the transferring company recorded the shares received in exchange for the 

1411. Advocate General Sharpston has already issued her Opinion in the case in which 
she did not address the substantive question regarding the selectivity of the measure. She 
proposed that the Finnish rules on loss-carry forward should be considered as (presumed) 
existing aid and as such falling under the monitoring procedure to be set in motion by the 
Commission. Under such circumstances a national court cannot determine the selectivity 
of the measure on the basis of Article 108(3) and cannot seek guidance from the Court 
as to how to interpret the Treaty rules on selectivity, see Opinion of Advocate General 
Sharpston, 7 February 2013, Case C-6/12 P Oy 
1412. GC, 1 July 2010, Case T-335/08 BNP Paribas and Banca Nazionale del Lavoro 
SpA (BNL) v Commission. See BNP Paribas. State aid incompatible with the common 
market. General Court (comments by Van der Vegt), H&I 2011/5.33, pp.  95-124.
1413. Commission Decision of 11 March 2008 on the State Aid No C15/2007 (ex NN 
20/2007) implemented by Italy on the tax incentives in favour of certain restructured 
banks.
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assets at current value whereas their value for tax purposes remained the 
book value which the assets had at the time of the transfer. This resulted 
in a deviation between the book value and the value for tax purposes with 
respect to both the assets and the shares. For this reason, the system was 
also referred to as ‘double misalignment’. This regime, which had originally 
applied only to banking reorganizations carried out under Law 218/1990, 
was later extended to all companies undergoing similar reorganizations, i.e. 
transfer of assets in exchange for shares (Law 358/1997). Subsequently, 
Italian law provided companies which had undergone this type of reorgani-
zation with the possibility to realign the tax values of the assets and shares 
involved in such transaction with their book values by paying a substitute 
tax (Law 342/2000). Specifically, capital gains which had been realised on 
the relevant reorganizations and on which taxation had been deferred could 
be fiscally recognized by paying a tax at a lower rate (9% or 12%) than the 
corporate income tax rate (37.25%) which would have been payable on an 
actual realization. In addition, the substitute tax could be paid in three yearly 
instalments instead of a lump sum payment. Under Law 342/2000, this rea-
lignment regime applied to both reorganizations which had been carried out 
by banking undertakings under Law 218/1990 and those effected by other 
companies under Law 358/1997. Later on, another piece of legislation (Law 
350/2003) extended the applicability of the realignment regime to assets 
which were recorded on a company’s balance sheet as at 31 December 2003; 
however, it did so only with regard to banking assets transferred pursuant 
to Law 218/1990. Having regard to this, the Commission considered that 
Law 350/2003 granted a selective advantage to banking undertakings to 
which assets had been transferred in a reorganization effected under Law 
218/1990.  

The question of what rules should be taken as the reference system for the 
purposes of establishing the selectivity of the realignment scheme arose 
because Italian law provided for another regime available to all corpo-
rate taxpayers, which enabled hidden capital gains in assets to be fiscally 
recognized under preferential conditions. In particular, under that regime, 
companies could revalue the tax bases of their assets to market value by 
a payment of a substitute tax at a rate of 19% for depreciable assets and 
15% for non-depreciable assets (‘revaluation regime’). The Commission in 
establishing the presence of an advantage and calculating such advantage 
took the normal corporation tax rules as the reference framework in relation 
to which the realignment scheme was held to be a derogation. In essence, 
it concluded that the banks which realigned the tax bases of their assets 
pursuant to Law 350/2003 had benefitted from an advantage consisting of 
the difference between the normal corporation tax rate (37.25%), which 
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would have applied to the recognition of the gains in the absence of the rea-
lignment scheme, and the special substitute tax applicable under the latter 
scheme (9%). Thus, the Commission ignored the fact that the beneficiaries 
of the alleged aid could have made use of the revaluation regime – which 
was available to all taxpayers – if the realignment scheme had not been 
provided for in order to recognize the hidden gains in the assets which they 
received in the course of the past reorganizations. In fact the beneficiaries, 
instead of awaiting the actual realization of the gains (e.g. through the sale 
of the assets) and paying the 37.25% tax at the time of such realization, 
could have chosen to revaluate their assets by paying the substitute tax of 
19% or 15%. The Commission refused to take into account the revaluation 
scheme as part of the normal taxation rules constituting the reference frame-
work on the ground that the revaluation regime and the realignment regime 
were not comparable. It emphasised that the revaluation scheme ”was not a 
tax realignment of values misaligned following tax-neutral reorganizations 
but rather a tax revaluation scheme which [made it possible] to realize the 
[suspended] gains deriving from the adjustment of the [base] value of the 
assets held by the beneficiary companies to their current value’.1414 There 
were indeed differences between the two regimes as regards the assets cove-
red, the origins of the capital gains, the rates of the substitute tax and the 
relevant dates when they applied. Moreover, as pointed out by Van der Vegt, 
the rationales behind the schemes were different inasmuch as the revalua-
tion scheme provided for a general possibility for a step-up in the tax bases 
of assets to (current) fair market value whereas the realignment scheme 
made it possible to fiscally recognize historical gains of a certain amount 
the value of which was fixed at the time of the reorganization.1415 These 
differences, however, prove nothing more than the dissimilarity of the two 
regimes. They do not in any way exclude the possibility that one of the 
regimes forms part of the reference system while the other constitutes a der-
ogation. The General Court approved the Commission’s reasoning but it did 
not give convincing arguments for its conclusion either. It only stated that 
“[...] the fact that there are other derogations from the normal tax regime in 
addition to that of the scheme in question does not undermine the finding 
that the scheme is, in fact, derogatory in nature.”1416 However, it has not 
verified that the revaluation scheme was, in fact, another derogation from 
the normal taxation of capital gains. 

1414. Case T-335/08 BNP Paribas, para. 42 and Commission Decision C15/2007, supra 
note 1413, para. 96.
1415. Van der Vegt, supra note 1412, p. 123.
1416. Case T-335/08 BNP Paribas, para. 162.
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Not only did the Commission and the General Court not substantiate why 
the revaluation scheme could not be taken into account as part of the refe-
rence system but their whole reasoning on how to identify the reference 
framework in a highly complex taxation scheme such as the Italian one at 
hand was rather deficient. Below we will show that the derogation test, if 
applied in a methodologically clear and consistent manner, can help solving 
this problem.

Under Italian law, capital gains taxation was part of the corporate income 
tax system; therefore, gains were subject to the general corporate income 
tax as any other element of income forming part of a company’s tax base. 
However, it is commonplace that gains realised on disposals of assets and 
calculated by reference to the acquisition cost and the proceeds from dis-
posal are different in character from recurring profits. Therefore, taxation 
of capital gains can be different from the taxation of other company profits, 
for example, it can be levied at a lower rate. Such different rules would not 
be regarded as a derogation from the general rules. Hence, from the point 
of view of the selectivity analysis, the taxation of capital gains constitutes 
a system on its own. The Commission acknowledged this in its decision 
when it stated that a substitute tax levied at a ‘more convenient rate’ than 
the ordinary tax may be applied to facilitate the taxation of capital gains.1417 
Thus, the reference system with regard to the realignment scheme is the 
taxation of capital gains. Under Italian law, capital gains, as a rule, were 
subject to the general corporation tax of 37.25% upon realization, however, 
the revaluation scheme provided for a generally available alternative scheme 
under which the value of assets could be stepped up to fair market value by 
paying the lower substitute tax  of 19% or 15%. As stated above, a generally 
available lower rate for capital gains as compared to the corporate income 
tax rate is not a derogation. It may well form part of the reference system 
itself. The only aspect that may cast doubt on this conclusion is that the 
revaluation scheme was optional, that is, its application depended on the 
choice of the taxpayer. We will return to this issue below. In contrast to the 
revaluation regime, the realignment scheme introduced a specific regime 
for the taxation of capital gains realised on a certain type of reorganization; 
namely, the transfer of assets in exchange of shares. In this sense the realig-
nment scheme, even when it was applicable to all transfer of assets carried 
out by any company, was a derogation from the general rules of capital gains 
taxation. This is clear having regard to the fact that it allowed fiscal recogni-
tion of specific gains at a rate of 9% instead of the general rate (37.25% or 
alternatively, 19% and 15%). The comparison test will most likely confirm 

1417. Commission Decision C15/2007, supra note 1413, para. 87.
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that the derogation for gains realised on certain reorganizations entails a 
differential treatment of comparable situations. Thus, the scheme is prima 
facie selective. However, having regard to the purpose of facilitating cor-
porate reorganizations such a derogatory regime could be justified by the 
nature and general scheme of the system.1418 This has also been confirmed 
by the Commission:

”a lower substitute tax on the gains realised from company reorganisations 
could be justified in principle as a technical measure to facilitate capital gain 
recognition.”1419 

However, when the realignment scheme is limited to certain banking under-
takings which had been reorganized under a specific piece of legislation 
to the exclusion of any other companies that may have carried out similar 
reorganizations, the scheme can no longer be justified. Such scheme is not 
consistent with its purpose and does not comply with the proportionality 
principle. Therefore, it does indeed afford a selective advantage to a specific 
group of taxpayers.    

Although the Commission and the General Court came to the same conclu-
sion as the above, their reasoning was far from clear. What the BNP Paribas 
case teaches us is that a consistent method of State aid analysis should not 
be dispensed with, even where the selectivity of the measure at issue is 
rather obvious at first glance. 

As we have already indicated, the case is also interesting for the reason that 
it raises the issue whether optional schemes can be taken into account as part 
of the reference system when establishing the presence, and calculating the 
extent of the advantage. We agree with Van der Vegt that in BNP Paribas the 
revaluation scheme, in fact, formed part of the reference system and there-
fore, should not have been disregarded by the Commission when calculating 
the advantage. Van der Vegt is of the opinion that a legally provided option, 
such as the revaluation scheme, should be distinguished from behavioural 
choices that might have been available for the taxpayer when structuring 
its operation before making use of the aid measure provided for by national 
law.1420 With regard to the latter, the Court held in Unicredito that they do 
not need to be taken into account when re-establishing the status quo ante 
for the purposes of calculating the aid to be recovered.1421 Differently, in the 

1418. Differently, Van der Vegt, see supra note 1412, p. 123. 
1419. Ibid.
1420. Ibid. p. 124.
1421. ECJ, 15 December 2005, Case C-148/04 Unicredito Italiano SpA v Agenzia delle 
Entrate, Ufficio Genova 1, paras. 114-119.
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case of legal options, the beneficiaries may be able to show to the requisite 
legal standard that they would have opted for the scheme if the aid measure 
had not been available to them, for example, on the ground of economic 
rationality. He considers that in such case it is disproportionate to disregard 
completely the optional scheme in the calculation of the advantage.1422 We 
can add to this reasoning that from a conceptual point of view, the optional 
revaluation regime seems to be a technical measure which can be conside-
red to reflect the same underlying principle as the normal rules of capital 
gains taxation which the Commission held to be the reference framework. 
It deviates from those ‘normal rules’ with regard to the tax rate and the fact 
that fiscal recognition is not linked to actual realization. These differences 
do not reflect some specific ‘spending objectives’ of the State. As long as 
it is applied generally to all taxpayers upon their choice, the revaluation 
regime may be seen as a ‘structural element’ of the system of capital gains 
taxation just as much as the ‘normal rules’. In fact, the Commission’s rea-
soning regarding the facilitation of capital gains recognition1423 reflects this 
sort of thinking although its final conclusion to the effect that the revalua-
tion regime was not part of the reference framework is not in line with that 
reasoning.1424 Interestingly, when calculating the amount of recovery the 
Commission did take into account the optional scheme. It held that the reco-
very of the aid should be confined to the difference between the tax which 
would have been due if the beneficiaries had applied the revaluation scheme 
and the tax actually paid under the realignment scheme.1425 This indicates 
that the Commission might have shared the view expressed by Van der Vegt 
that the complete disregard of the revaluation regime is disproportionate.    

(iii) Choosing the right pair of comparators

Finally, through the Court’s Tiercé Ladbroke judgment,1426 an early fiscal 
State aid case, we can illustrate not only the function of the derogation test 
in the State aid analysis but also how the derogation test and the compari-
son test operate together in our proposed method of analysis to the effect 
of distinguishing prima facie selective measures from general measures. 
At issue in this case was an agreement entered into between the organizati-
onof French horse-racecourse undertakings (‘French PMU’) and a similar 

1422. Van der Vegt, supra note 1412, p. 124.
1423. Commission Decision C15/2007, supra note 1413, para. 87.
1424. For the sake of completeness, even if the Commission had treated the revaluation 
regime as the normal rules, the realignment scheme would have constituted a derogation 
from it; thus, the outcome would not have been different, see on this point the General 
Court Case T-335/08 BNP Paribas, para. 208.
1425. Commission Decision C15/2007, supra note 1413, paras. 118-119.
1426. Case C-353/95 P Tiercé Ladbroke.
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Belgian organization(‘Belgian PMU’) under which the French PMU was 
authorised to take bets, on behalf of the Belgian PMU, in France on hor-
se-races organized in Belgium. Certain statutory and fiscal levies applied 
to bets placed both in France and Belgium. French legislation provided that 
bets collected in France on foreign horse-races were subject to the levies in 
force in the country where the race was organized. Under French law, the 
aggregate rate of various levies imposed on amounts staked on horse-races 
could not exceed 30% whereas under Belgian law, the maximum rate was 
35%. Against this legislative background, the agreement between the French 
PMU and the Belgian PMU provided for a certain way of apportionment of 
the 35% levy charged on the proceeds of bets taken in France on Belgian 
races. A competitor of the Belgian PMU on the Belgian horse-race betting 
market, Ladbroke, brought a complaint before the Commission against this 
agreement. Ladbroke claimed that the agreement resulted in the granting of 
unlawful State aid by France to the Belgian PMU. It argued that due to the 
apportionment laid down in the agreement, the French State (and the French 
racecourse undertakings) retained only 9% levy on bets taken in France on 
Belgian horse-races whereas the corresponding levy on bets taken in France 
on French horse-races was 28%. The levy forgone by the French State bene-
fited the Belgian PMU and as such, it constituted State aid in favour of the 
latter, Ladbroke claimed. The General Court (then Court of First Instance), 
in agreement with the Commission, held that the agreement did not provide 
the Belgian PMU with any advantage. In arriving at this conclusion, it made 
a comparison between the revenue which the Belgian PMU made in France 
pursuant to the agreement and the hypothetical revenue which it would have 
received if the same bets had been taken in Belgium. As the amounts were 
equivalent, the Belgian PMU had not been favoured by France, according 
to the GC. Ladbroke brought an appeal. Before the Court, it sustained that 
the comparison should have been made between the percentage of the levy 
that had gone to the French State from bets on French horse-races, on the 
one hand, and Belgian horse-races, on the other. Advocate General Cosmas 
sided with Ladbroke:

“[...] it is not [...] possible to accept that the inequality of the French public re-
tentions on bets on French and on Belgian horse-races, as alleged by Ladbroke, 
is irrelevant in the present case because the Belgian PMU’s revenue would 
be equally high if the same bet had been placed in Belgium. Since the bets in 
question were placed on the French market, the argument that they are subject 
to a lower level of public retention than equivalent bets on French horse-races 
may, in certain circumstances, prove crucial for a finding of unlawful aid.”1427

1427. Opinion of Advocate General Cosmas, Case C-353/95 P Tiercé Ladbroke, para. 33. 
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The Court also held that the fact that the Belgian PMU’s revenue in France 
was no higher than its revenue would have been had the bets been taken 
in Belgium was not in itself sufficient to support the conclusion that the 
agreement did not entail any favourable treatment of the Belgian PMU.1428 
The Court implied that the comparison made by the Commission and the 
General Court was not the right one. Nevertheless, as regards the correct 
pair of comparators claimed by Ladbroke – that is, the levy on bets on 
Belgian races and the levy on bets on French races – the Court held that: 

“Ladbroke’s argument disregards the specific nature of bets on Belgian races 
and what differentiates them from bets on French races. Since the two cate-
gories of bet are not identical, the existence of an advantage for the purposes 
of Article 92(1) of the Treaty [now Article 107(1) TFEU] cannot be deduced 
automatically from the difference of treatment to which they are subject.”1429 

The case demonstrates that the choice of the right pair of comparators is of 
great relevance in the selectivity assessment. The General Court made the 
wrong comparison, as it compared, on the one hand, the rate at which the 
Belgium PMU obtained its revenue on bets on Belgian horse-races taken 
in France, which was subject to French legislation (the agreement between 
the French and Belgian PMU being part of it) and, on the other, the rate 
at which it would have received its revenue had the bets been placed in 
Belgium, which was regulated by Belgian legislation. Such comparison 
cannot be made under the selectivity analysis. The reference system is the 
national legal system of the Member State whose measure is reviewed under 
the State aid rules. The legislation of another Member State cannot be the 
point of reference against which the measure is compared.1430 This is where 
the derogation test may prove to be of great use, as it orientates the choice 
of comparators. By calling for the identification of the reference system 
and a derogation from the latter – strictly, within the framework of the legal 
system of one Member State – it designates what should be compared with 
what. 

Thus, it is clear that in Tiercé Ladbroke too, the general rules, in relation 
to which the agreement at issue may have constituted a derogation, had to 
be looked for within the French legal system. The French legislation laid 
down the types and percentages of fiscal levies charged on bets placed on 
French horse-races. Compared to the percentage of these levies the levy 
retained by the French State on bets placed on Belgian horse-races was 

1428. Case C-353/95 P Tiercé Ladbroke, para. 31.
1429. Ibid. para. 33.
1430. CFI, 1 July 2004, Case T-308/00 Salzgitter AG v Commission, paras. 81-82.
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substantially lower. This is why Ladbroke claimed the agreement to be State 
aid. However, French law also set forth that bets on foreign horse-races were 
subject to the levies of the country where the horse-races were organized. 
The General Court regarded the latter provision as the general rule. Then 
it stated that the agreement, which ensured that the Belgian PMU received 
a share of the levies on bets collected in France which was equivalent to 
what it would have received if the bets had been collected in Belgium, did 
not derogate from this general rule. These arguments display precisely the 
dilemma that we have discussed in this Section, that is, which provisions of 
French law should be taken as the general rule in order to determine whether 
or not the agreement constituted a derogation therefrom. Admittedly, in this 
case it is difficult to identify the general rule on the basis of any possible 
principle underlying the fiscal levy system applicable to bets on horse-races. 
Nevertheless, it is rather safe to assume that the rule which lays down the 
amount of the levies imposed on bets on French horse-races is the general 
rule rather than the provision relating to foreign horse-races having regard 
to the fact that bets could only be placed in France on foreign horse-races 
exceptionally on the basis of special agreements between the competent 
organizations, such as the agreement between the French and Belgian PMU. 
This leads us to the conclusion that the agreement did deviate from the 
general rules inasmuch as it allowed the French State to retain a lower per-
centage of the levy on bets on Belgian horse-races than on French races.1431 
However, as concluded in the previous Section, the presence of a derogation 
must be verified through the comparison test. Prima facie selectivity can 
only be established if the derogation from the general system causes objec-
tively comparable situations to be treated differently. The CJ found that the 
agreement had not resulted in such differential treatment. It held that bets 
on Belgian horse-races are different from bets on French horse-races having 
regard to the specific characteristics and mechanism of the type of betting 
at issue; therefore, a difference in the charging of a levy on them does not 
entail a (selective) advantage to the respective organizer. 

In summary, analysing this case according to our proposed analytical frame-
work shows that the derogation test and the comparison test are both neces-
sary components of the selectivity analysis and that the two together, when 
applied by a consistent method, guarantee the correct result. 

1431. The CJ’s reasoning was different on this point, as it concluded that the provision 
of French law which subjected the bets on foreign races to the levies of the country in 
which the race was organized constituted the general system, see Case C-353/95 P Tiercé 
Ladbroke, para. 38. In our proposed method of analysis this would mean that in the absence 
of a deviation from the reference system a comparison does not need to be carried out at 
all.  
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9.3.3.4.  Special burdens

Finally, we need to revert to the question whether or not the fact that a der-
ogatory measure constitutes a special burden instead of a special advantage 
has relevance in its qualification as State aid. We have concluded above that 
in cases where the State aid assessment is aimed at determining whether the 
scope of a special tax is defined appropriately, the fact that the tax is levied 
on the minority of potential taxpayers while leaving the majority outside 
its reach does not preclude the tax from being qualified as State aid. The 
same conclusion can be drawn with regard to measures which form part 
of a broader system. Although in the case of these measures we do apply 
the derogation test, a measure may derogate from the reference system in 
both directions. A special burden which is imposed in deviation from the 
standard system has the same effect as a special advantage in that it distorts 
competition by creating differentiations between undertakings in a com-
parable factual and legal situation. The rather accidental fact of whether 
the differentiation in question favours the majority or perhaps penalises the 
minority or vice versa should not affect the conclusion as to the State aid 
nature of the differentiation. 

That this view is shared by the Court can be inferred from the GIL Insurance 
case.1432 In this case, the Court examined the system of insurance premi-
ums tax (IPT) introduced by the UK. The IPT was a tax on the receipt 
of insurance premiums by an insurer or taxable insurance intermediary, 
which was levied at two rates. The standard rate of 4% applied generally 
whereas a higher rate of 17.5% applied to insurance premiums relating to 
domestic appliances (and a few other items which were not at issue in this 
case). The higher rate corresponded to the VAT rate applicable at that time 
in the UK. It was introduced in order to counter an avoidance technique by 
which suppliers of household appliances would enter into insurance con-
tracts ancillary to the sale of such appliance instead of service contracts for 
maintenance and repair. This way the suppliers made use of the VAT exemp-
tion which applied to insurance and, in addition, they could manipulate the 
proportion of the sale price of the appliance and the insurance price in order 
to achieve further tax reduction. The higher rate of IPT was designed to neu-
tralise this avoidance tactic. Advocate General Geelhoed expressed a strong 
opinion to the effect that an exceptional burden can under no circumstances 
be regarded as State aid: 

1432. ECJ, 29 April 2004, Case C-308/01 GIL Insurance Ltd and Others v Commissioners 
of Customs and Excise. 
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“[...] The notion that a distortion created by an exceptional burden may be 
viewed as the grant of aid in favour of the economic operators who continue 
to come within the general rule is in principle incorrect on both legal and eco-
nomic grounds and on policy grounds.”1433

One of the main reasons for which Advocate General Geelhoed opposed 
to include special burdens within the scope of Article 107(1) was that 
this would impinge on the scope of what is now Articles 116-117 TFEU.1434 
These provisions, similarly to Article 107(1), refer to distortions of com-
petitions in the internal market; these distortions, however, are caused by 
differences between the Member States’ legislations. In addition, these dis-
tortions are to be eliminated by the adoption – by qualified majority voting – 
of directives (see Section 8.2.3.1.). As Schön correctly highlights – besides 
the fact that Articles 116-117 TFEU (and their predecessors in the E(E)C 
Treaty) have never been put into use to the effect of leading to the adoptin of 
a directive – these provisions may only incidentally apply to special charges 
on the condition that the special charge concerned does not exist in other 
Member States and therefore, causes a difference between the legislations 
of Member States.1435 This will not always be the case. In addition, the main 
concern with special charges is not that they lead to disparities between the 
tax systems of the Member States. Such charges primarily distort compe-
tition between undertakings within the national economy and not between 
the Member States. Therefore, the argument that Articles 116-117 should be 
applied to such charges cannot be accepted as an excuse for not including 
them in the scope of Article 107(1). In addition, Advocate General Geelhoed 
argued that exceptional burdens should not be included within the scope of 
the State aid concept for policy reasons too. In his view, the possibility to 
qualify special burdens as State aid would have the consequence of limi-
ting the Member States’ opportunities to apply selective taxes as a policy 
instrument “even if such application were entirely justified”.1436 He gives 
the example of a selective tax on cars without catalyser. If such a tax on 
environmentally unfriendly cars were to constitute State aid in favour of 
environmentally friendly cars and, as a consequence, the lower tax on the 
latter cars should be brought up to the level of the tax on environmentally 
polluting cars the Member States would be deprived of a policy instru-
ment essential for the attainment of generally accepted policy objectives. 

1433. Opinion of Advocate General Geelhoed, 18 September 2003, Case C-308/01 GIL 
Insurance Ltd and Others v Commissioners of Customs and Excise, para. 73. 
1434. Opinion of Advocate General Geelhoed, Case C-308/01 GIL Insurance, para. 74.
1435. W. Schön, Special Charges – a Gap in European Competition Law, 5 EStAL 3 
(2006), pp. 495-504, at pp. 498-500. 
1436. Opinion of Advocate General Geelhoed, Case C-308/01 GIL Insurance, para. 76.
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We respectfully submit that such argument cannot be accepted either for 
excluding special burdens from the concept of State aid. The question what 
policy objectives the Member States may pursue by way of public finance 
instruments arises irrespective whether such instruments take the form of a 
special incentive (aid) or a special disincentive (public charge). In general, 
this question relates to the justification of State aid, in particular, whether 
legitimate general policy objectives can have the effect of exempting prima 
facie selective measures from the classification as State aid (see Section 
9.7. on this), rather than the issue whether only advantages or also special 
burdens can come under the concept of State aid.     

The Court in GIL Insurance did not follow its Advocate General’s sugge-
stion and did not consider the line between a special advantage and a special 
burden so strict. Nevertheless, it did not qualify the higher insurance tax 
rate State aid on the ground that it was justified by the ‘nature and general 
scheme of the system’. With its reasoning, the Court seemed to have acqui-
esced to the proposition that special burdens may constitute aid:1437   

“[...]even on the assumption that the introduction of the higher rate involves an 
advantage for operators offering contracts subject to the standard rate, it must 
be examined whether the application of the higher rate of IPT to a specific part 
of the insurance contracts previously subject to the standard rate is justified by 
the nature and the general scheme of the system of which that tax forms part.”1438

As regards academic opinions, Schön argues that it would be a better 
approach to distinguish between special charges and special advantages 
from the point of view of the application of Article 107(1). 1439 Nevertheless, 
he considers that analogous application of Article 107(1) to special charges 
would be permissible on the ground that there is a clear gap within the 
system of the TFEU in that it contains no provisions – unlike the (by now 
expired) ECSC Treaty1440 – directly addressing such special charges. Other 
commentators suggest that special burdens should not be considered as fal-
ling under Article 107(1) due to the fact that they do not involve a reduction 
of the normally applicable charges for undertakings subject to the (lower) 

1437. Differently, C. Quigley, European State Aid Law and Policy, Second Edition (Hart 
Publishing 2009), p. 89. 
1438. Case C-308/01 GIL Insurance, p. 73. A similar case which suggests that special 
burdens can fall within the concept of ‘aid’ is ECJ, 14 April 2005, Joined Cases C-128/03 
and C-129/03 AEM SpA and AEM Torino SpA v Autorità per l’energia elettrica e per il 
gas and Others. 
1439. Schön, supra note 1435, p. 503.
1440. Article 4(c) of the ECSC Treaty included not only ’subsidies’ and ’aids’ but also 
’special charges’ under its prohibition.  
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general rate.1441 True, according to the case law, if an aid is not granted in 
the traditional form of subsidies it should involve the mitigation of char-
ges that are normally included in the budget of undertakings.1442 However, 
excluding special burdens from the scope of Article 107(1) on this ground 
is not convincing having regard to the fact that the reduction of charges 
has to be established in comparison with the charges which are born by 
other comparable undertakings (i.e. the ones subject to the higher rate). The 
comparison cannot be made with the previous situation of the same underta-
kings prevailing before the introduction of the measure under review.1443 The 
term ‘reduction of charges’ is just as relative as the notion of ‘advantage’ 
or ‘disadvantage’; therefore, as Kurcz and Vallindas themselves point out, 
it depends on the choice of the benchmark. As we know, the benchmark 
under the concept of State aid is the charge applicable to undertakings in a 
comparable legal and factual situation.

In summary, having regard to the effects of special burdens or charges, 
which may be as distortive to competition in the internal market as special 
advantages, it is reasonable for the Court to subsume them under the scope 
of Article 107(1) and to scrutinize not only ‘more favourable’ tax treatment 
than the ‘normal’ but all (unjustified) differences in tax burdens under that 
provision.  

9.4.  Comparison test

9.4.1.  Selectivity and discrimination 

In the analytical framework we propose above, the establishment of prima 
facie selectivity of fiscal measures requires a comparative approach insofar 
as either a measure which deviates from the reference system or a tax in 
itself can be regarded as selective if its application leads to a difference in 
treatment of comparable situations. Under our framework, the comparison 
test is an indispensible part of the selectivity analysis.

The approach which looks for a differential treatment of objectively com-
parable situations is generally associated with the concept of discrimination, 

1441. Kurcz and Vallindas, supra note 1326, p. 174.
1442. ECJ, 15 March 1994, C-387/92 Banco de Crédito Industrial SA, now Banco 
Exterior de España SA v Ayuntamiento de Valencia, para. 13; ECJ, 26 September 1996, 
Case C-241/94 France v Commission, para. 34; ECJ, 7 March 2002, Case C-310/99 Italy 
v Commission, para. 51.
1443. C-143/99 Adria-Wien Pipeline, para. 41.
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which is strongly entwined with some rules and principles of EU law out-
side the State aid field. At the most abstract level, the principle of equal 
treatment – also referred to as the principle of non-discrimination – is the 
mother of all the rules prohibiting various specific forms of discrimination. 
The principle of equal treatment is recognized as a general principle of EU 
law (see Section 5.1.). The approach which defines selectivity under the 
State aid rules as a differential treatment of objectively comparable situ-
ations is, in fact, the application of the general principle of equal treatment 
to the particular field of State aid.1444 

The fundamental freedoms are another set of EU rules which represent a 
specific articulation of the general principle of equal treatment. The fun-
damental freedoms, as the cornerstones of the internal market, prohibit all 
restrictions on the free movement of products and production factors in the 
internal market. The prohibited restrictions include – primarily – overt and 
covert discrimination based on the nationality or the origin of the products 
and the production factors the free circulation of which is guaranteed by the 
fundamental freedoms. As the Court has consistently held:

“[...] the general prohibition of discrimination on grounds of nationality laid 
down by Article 7 of the EEC Treaty [now Article 18 TFEU] has been imple-
mented, in the particular fields which they govern, by Articles 48, 52 and 59 of 
the Treaty [now Articles 45, 49 and 56 TFEU].”1445

and:

“[...] the rules regarding equal treatment forbid not only overt discrimination 
by reason of nationality but also all covert forms of discrimination which, by 
the application of other criteria of differentiation, lead in fact to the same 
result [...]”1446

In the context of the fundamental freedoms, the Court defined discrimi-
nation as consisting of “the application of different rules to comparable 
situations or the application of the same rule to different situations”.1447

1444. Lenaerts, supra note 1300, p. 299; Prek and Lefèvre, supra note 1313, p. 336; 
Lang, supra note 1302, p. 420.
1445. ECJ, 29 April 1999, Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio, 
para. 20.
1446. Case C-279/93 Schumacker, para. 26.
1447. Ibid. para. 30. 
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The resemblance to the concept of selectivity, which the Court defined in 
Adria-Wien Pipeline as favouring certain undertakings ” in comparison with 
other undertakings which are in a legal and factual situation that is compar-
able [...]”,1448 is unmistakeable. 

The only difference between the discrimination concept under the funda-
mental freedoms and the selectivity concept under the State aid rules seems 
to be that the former prohibits differential treatment which is based on a 
specific criterion, i.e. nationality or any similar factor, whereas the latter 
precludes any differential treatment as long as it distorts competition and 
affects trade between the Member States. This means that the comparison 
in the context of the fundamental freedoms focuses on cross-border versus 
domestic situations. In contrast, the comparison in the context of the State 
aid rules can be directed at any pair of comparators as long as they are 
governed by rules which form part of the same reference framework, i.e. 
the tax system of the Member States whose measure is subject to the State 
aid review. The fact that the reference system under the State aid rules is 
constituted by the national (or regional) tax system means that there is no 
scope for international comparison under those rules, that is, comparison 
between situations which are governed by the differing legal/tax systems 
of different Member States.1449 In principle, the same is true for the exa-
mination of tax measures in the light of the fundamental freedoms. The 
prohibitions set out under the fundamental freedoms extend to discrimina-
tions and restrictions caused by the tax legislation of one single Member 
State. The Court considers two-jurisdiction problems – i.e. obstacles to free 
movement within the internal market stemming from the coexistence of and 
interplay between different national tax systems within the EU – to mainly 
fall outside the scope of the fundamental freedoms (see Section 8.2.2.3.). 
One type of those two-jurisdiction problems is disparities,1450 which are 
obstacles caused by differences between the national tax (or legal) systems 
of two or more Member States:

“[...] Article 12 EC [now Article 18 TFEU] is not concerned with any dispari-
ties in treatment, for persons and undertakings subject to the jurisdiction of the 
Community, which may result from divergences existing between the various 
Member States, so long as they affect all persons subject to them in accordance 
with objective criteria and without regard to their nationality [...]”1451

1448. Case C-143/99 Adria-Wien Pipeline, para. 41.
1449. Rossi-Maccanico, supra note 1341, Ch. 14.2. See CFI, 1 July 2004, Case T-308/00 
Salzgitter AG v Commission, paras. 81-82.
1450. Terra and Wattel, supra note 942, pp. 93-94.
1451. ECJ, 12 July 2005, Case C-403/03 Egon Schempp v Finanzamt München V, para. 34.



525

Comparison test

In the direct tax case law, although this concept had appeared in Gilly1452 
the textbook case on disparities is Schempp where the Court clarified that 
the fundamental freedoms cannot remedy disadvantages originating from 
disparities.1453 Wattel distinguishes another category of two-jurisdiction 
problems, namely, dislocations.1454 This term refers to obstacles that result 
from the splitting up of one tax base over two jurisdictions. The difference 
compared to disparities is that dislocation may cause impediments to free 
movement even where there is no difference between the relevant aspects 
of the tax systems concerned both using the same connecting factors to tax 
jurisdiction. The prime example of an obstacle caused by dislocation is in-
ternational juridical double taxation, which the Court regards as the result 
of “the exercise in parallel by two Member States of their fiscal sovereign-
ty”1455 and as such, not being remediable by the fundamental freedoms.1456 In 
summary, in the eyes of the Court, two-jurisdictional problems, which are 
left intact by the fundamental freedoms, are disparities and the exercise in 
parallel of tax jurisdiction by two Member States. 

It is noteworthy that the concept of disparity has also been adopted in the 
context of the State aid rules, at least by the Commission.1457 Having regard 
to the fact that the reference framework under the State aid rules is the 
national tax system, it is indeed sensible that advantages resulting from 
differences between the tax systems of the Member States are not captured 
by the State aid rules. However, the way in which the Commission made 
use of this concept in its first, and so far only, decision where it found a tax 
measure not to constitute State aid on the ground that the advantage at issue 
resulted from a disparity cannot be welcomed. In the Dutch Group Interest 
Box Decision1458 the Commission held that:    

1452. ECJ, 12 May 1998, Case C-336/96 Mr and Mrs Robert Gilly v Directeur des 
Services Fiscaux du Bas-Rhin, para. 49.
1453. Case C-403/03 Schempp, para. 45.
1454. Terra and Wattel, supra note 942, pp. 94-96.
1455. ECJ, 14 November 2006, Case C-513/04 Kerckhaert-Morres v Belgische Staat, 
para. 20. See also ECJ, 6 December 2007, Case C-298/05 Columbus Container Services 
BVBA & Co v Finanzamt Bielefeld-Innenstadt, para. 43; ECJ, 12 February 2009, Case 
C-67/08 Margarete Block v Finanzamt Kaufbeuren, para. 31; ECJ, 16 July 2009, Case 
C-128/08 Jacques Damseaux v État Belge, para. 27.
1456. Wattel also mentions other instances of dislocation, such as the division of positive 
and negative parts of the tax base between two jurisdictions, which, however, the Court 
has held to be restrictions, which do fall within the scope of the fundamental freedoms. 
See Terra and Wattel, supra note 942, pp. 96-99.
1457. Advocate General Geelhoed pointed out the possible advantageous effect of dispa-
rities for the taxpayer without mentioning, however, the State aid rules in this regard, see 
Opinion of Advocate General Geelhoed, 23 February 2006, Case C-374/04 ACT Group 
Litigation v Commissioners of Inland Revenue, para. 38.  
1458. Commission Decision No C4/2007, supra note 1330.
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“[...] any advantage resulting from an international context owing to a low 
taxation rate in the Netherlands which is not mirrored by a low rate of deduc-
tion in the Netherlands but instead corresponds to a normal deduction rate 
abroad, is not imputable to the Netherlands.   

[...] the Commission considers that any advantages at the level of a multina-
tional group that would result from a cross-border situation [...] are the result 
of tax disparities between different tax jurisdictions and should therefore be 
excluded from the scope of the state aid assessment.”1459

As we argued elsewhere,1460 a measure such as the Dutch Group Interest 
Box constitutes a special regime for the taxation of a specific type of income 
deviating from the general (corporate income) tax rules, which increases the 
disparity between the Member States’ tax systems and creates an oppor-
tunity for a specific category of taxpayers to benefit from that increased 
disparity. We agree with Pistone that this type of measures “insofar as their 
effects are held to be the consequence of a system shaped to make selective 
advantages available to cross-border business” represent a form of ‘smart 
tax competition’ which should not escape the qualification as State aid.1461 
This conclusion may find reinforcement in the Gibraltar judgment where 
the Court emphasised the fact that the basis of assessment under the propo-
sed Gibraltar regime was “specifically designed” so that offshore companies 
have no tax base.1462 Therefore, the deliberate devise by a Member State of a 
scheme which enables a specific group of taxpayers to benefit from ostensi-
bly general measures or from disparities between various tax systems may 
be (one of the) reason(s) for classifying a measure as State aid. 

From the above it appears that both the fundamental freedoms and the State 
aid rules are essentially designed to tackle one-jurisdiction problems cau-
sed by the tax legislation of a single Member State (see Section 8.2.3.1.). 
Obstacles to and distortions in the internal market created by the interaction 
of the diverging tax systems of more than one Member State can only be 
eliminated through positive integration, that is, harmonization on the basis 
of Articles 115 or 113 TFEU or possibly, Article 116-117 TFEU or alterna-
tively, coordination, for example, through the Code of Conduct Group. In 
this respect, it is worth noting that the Code of Conduct Group has already 
put the problem of doube non-taxation caused by hybrid mismatches on its 

1459. Ibid. paras. 115, 117. 
1460. Szudoczky and Van de Streek, supra note 1330, p. 273.
1461. P. Pistone, Smart Tax Competition and the Geographical Boundaries of Taxing 
Jurisdictions: Countering Selective Advantages Amidst Disparities, 40 INTERTAX 2 
(2012), pp. 85-91, at p. 88. 
1462. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 106.
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agenda and the debate on the implementation of guidelines for solving the 
problem, at least, on profit participating loans, is ongoing.1463 Obviously, 
double non-taxation is only one side of the problem caused by disparities in 
the internal market. If this problem will have been tackled, at the end, either 
by a non-binding solution in the Code of Conduct Group or, potentially 
(but rather unlikely), by the adoption of Union legislation, this would give 
a strong argument that the other side of the coin, that is, double taxation 
must also be resolved. In the absence of a policy solution, this could urge 
the Court to take a more activist approach towards solving the problem of 
double taxation under the fundamental freedoms (see Section 8.2.2.3. (ii)).      

Having regard to the parallels between the State aid rules, on the one hand, 
and the general principle of equal treatment and the fundamental freedoms, 
on the other, it seems sensible to look at the latter areas of EU law in search 
of possible solutions to the conceptual difficulties which arise from the com-
parison approach to the concept of selectivity. In this Section we will do just 
that, concentrating on the case law concerning the fundamental freedoms, 
as the discrimination (i.e. comparative) analysis appears to be the most 
elaborated in this area of EU law.   

The discussion below will mainly revolve around two problems. One con-
cerns the criterion (or yardstick) of comparison guiding the selectivity/dis-
crimination analysis. The other is related to the level of assessment at which 
a comparative analysis must be made. In particular, does the comparison 
take place at the level of examining the existence of selectivity/discrimi-
nation or the level of assessing any possible justification for the selective/
discriminatory measure at issue or perhaps both?   

9.4.2.  What is the yardstick of comparison? 

One of the most fundamental questions regarding the comparison approach 
is that of what criterion should be used for the purposes of the comparison 
under Article 107(1) TFEU. In the words of Micheau:

“To what extent can two fiscal situations be regarded as alike and therefore 
comparable for State aid purposes? Which exact criteria should be used to 
establish a parallelism of situations?”1464

1463. Measures to prevent double non-taxation (hybrid mismatches). Progress Report 
from the Code of Conduct Group (Business Taxation) to the ECOFIN Council (comments 
by Nouwen), H&I 2012/8.3.
1464. Micheau, supra note 1314, p. 281.
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This question arises having regard to the fact that two distinct subjects or 
two distinct factual situations may differ from each other in myriad various 
aspects and therefore, cannot be compared without choosing a fixed crite-
rion, a sort of yardstick for comparison, in the light of which similarities 
and differences must be looked for. As Lang emphasises:

“Whether or not a situation is legally or factually comparable cannot be as-
sessed in isolation, but requires a scale for comparison. Any assessment of 
equal treatment is not arbitrary but rather looks at essential joint features and 
differences within their respective contexts. The basis for determining these 
essential features, i.e. the tertium comparationis according to which the com-
parison must be made, is important.”1465

In answering the question what the tertium comparationis ought to be it is 
instructive to look at the Court’s case law on the principle of equal treat-
ment, as suggested by Prek and Lefèvre.1466 In the Arcelor case, the Court 
held that:

“A breach of the principle of equal treatment as a result of different treatment 
presumes that the situations concerned are comparable, having regard to all 
the elements which characterise them. 

The elements which characterise different situations, and hence their compa-
rability, must in particular be determined and assessed in the light of the sub-
ject-matter and purpose of the Community act which makes the distinction in 
question. The principles and objectives of the field to which the act relates must 
also be taken into account […]”1467   

Thus, the Court tells us that both the “subject-matter and purpose” of the act 
creating a difference in treatment and the “principles and objectives of the 
field” where the act was adopted need to be taken into account. 

9.4.3.  Yardstick of comparison in the fundamental freedom 
analysis

9.4.3.1.  Introduction

The case law of the Court in the area of the fundamental freedoms also 
contains indications as to the criterion according to which the comparability 

1465. Lang, supra note 1302, p. 420.
1466. Prek and Lefèvre, supra note 1313, p. 336.
1467. ECJ, 16 December 2008, Case C-127/07 Société Arcelor Atlantique et Lorraine 
and Others v Premier ministre and Others, paras. 25-26. 



529

Comparison test

of two situations, i.e. a purely domestic one and a cross-border one, must 
be assessed in order to determine whether a difference in the tax treatment 
of the two constitutes discrimination. 

The comparison, which is described in general terms as a comparison bet-
ween a purely domestic and a cross-border situation, may take various con-
crete forms depending on the pair of subjects being compared, in other 
words, the choice of the comparators. The pair of comparators differs accor-
ding to whether it is the legislation of the host State or that of the home State 
which is being reviewed under the fundamental freedoms. In a host State 
scenario, the situation of a national/resident (of the host State) is compared 
to the situation of a non-national/non-resident who has made use of one of 
the fundamental freedoms resulting in an inbound movement to the host 
State. In a home State scenario, the situation of a national/resident who 
has exercised one of the free movement rights in the form of an outbound 
movement is compared to the situation of another national/resident1468 who 
has not done so.1469     

9.4.3.2.  Tax treatment 

In the first direct tax cases, the Court faced the question whether – in the 
context of tax rules granting economic double taxation relief to shareholders 
on distributed profits – a non-resident company with a permanent establis-
hment (PE) in the host State is in a comparable situation to a resident com-
pany. The Court’s reasoning through which it established the comparability 
of such non-residents and residents focused on their legal situation;1470 in 
particular, the similar overall tax treatment of PEs and resident companies 
under the domestic law of the Member State concerned.1471 As stated in 
Avoir Fiscal:

1468. In the domain of direct taxation residence is the relevant criterion on the basis of 
which tax treatments are normally differentiated, which may result in covert (or indirect) 
discrimination; therefore, in this section we will use the terms ‘residents’ and ‘non-resi-
dents’ instead of ‘nationals’ and ‘non-nationals’.   
1469. P. L. Jezzi, The Concept of “Comparability” in the Direct-Taxation-Jurisprudence 
of the European Court of Justice, 10 The EC Tax Journal 2 (2010), pp. 89-144, at p. 115.
1470. M. Lang, Recent Case Law of the ECJ in Direct Taxation: Trends, Tensions, and 
Contradictions, 18 EC Tax Review 3 (2009), pp. 98-113, at p. 101.
1471. J. Englisch, Taxation of Cross-Border Dividends and EC Fundamental Freedoms, 
38 INTERTAX 4 (2010), pp. 197-221, at p. 212. 
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“...French tax law does not distinguish, for the purpose of determining the 
income liable to corporation tax, between companies having their registered 
office in France and branches and agencies situated in France of companies 
whose registered office is abroad...    

Since the rules at issue place companies whose registered office is in France 
and branches and agencies situated in France of companies whose registered 
office is abroad on the same footing for the purposes of taxing their profits, 
those rules, cannot, without giving rise to discrimination, treat them differently 
in regard to the grant of an advantage related to taxation, such as shareholders’ 
tax credit. By treating the two forms of establishment in the same way for the 
purposes of taxing their profits, the French legislature has in fact admitted that 
there is no objective difference between their positions in regard to the detai-
led rules and conditions relating to that taxation which could justify different 
treatment.”1472     

The Court came up with a slight variation of this reasoning in Saint-Gobain 
where, instead of the overall tax treatment of resident entities and PEs of 
non-resident companies, the examination was confined to the taxation of 
the type of income, i.e. dividends, in relation to which the tax advantage to 
PEs was denied.1473 It emphasised that dividends were, in principle, liable 
to tax under German law whether received by a resident company or a PE 
of a non-resident company and thus, “the situations of resident companies 
and of non-resident companies are made even more comparable by the fact 
that the difference in treatment applies only as regards the grant of the 
tax concessions in question [...]”.1474 This seems to imply that as long as 
Germany causes economic double taxation by taxing the dividends in the 
hands of PEs of non-residents it also has to grant to those PEs the relief 
which is aimed at easing such double taxation. In this light, this reasoning 
comes rather close to the one subsequently developed by the Court in cases 
concerning outbound dividends, which we will discuss below.

9.4.3.3.  Factual circumstances 

In other host State cases where the issue was whether certain allowances 
granted with regard to the taxpayers’ personal and family circumstances 

1472. ECJ, 28 January 1986, Case 270/83 Commission v France (Avoir Fiscal), paras. 
19-20. See also Case C-311/97 Royal Bank of Scotland, para. 28; ECJ, 11 September 
2008, Case C-43/07 D.M.M.A. Arens-Sikken v Staatssecretaris van Financiën, para. 55-
57; ECJ, 11 September 2008 C-11/07 Eckelkamp v Belgische Staat, para. 61-63.
1473. ECJ, 21 September 1999, Case C-307/97 Compagnie de Saint-Gobain, 
Zweigniederlassung Deutschland v Finanzamt Aachen-Innenstadt, para. 47.
1474. Ibid. para. 48.
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had to be granted to non-residents the Court approached the comparability 
question in a different manner. First, it famously stated that in the context of 
direct taxation the situations of residents and non-residents are, not as a rule, 
comparable.1475 Having regard to the fact that the taxpayer’s ability to pay 
determined by his  aggregate income and personal and family circumstances 
can be best assessed in his State of residence, non-residents are generally 
not in a comparable situation to residents in the State of employment with 
regard to allowances dependent on personal and family circumstances.1476 It 
is different, however, if the non-resident obtains almost all of his income in 
the State of employment and hence the State of residence, in the absence 
of sufficient income there, cannot grant him the benefits resulting from 
the taking into account of his personal and family circumstances.1477 The 
Schumacker judgment is not clear on the point whether the decisive factor 
which makes non-residents comparable to residents is the fact that they earn 
virtually all of their income in the host State or that the home State cannot 
take their personal circumstances into account: 

‘In the case of a non-resident who receives the major part of his income and 
almost all his family income in a Member State other than that of his residence, 
discrimination arises from the fact that his personal and family circumstances 
are taken into account neither in the State of residence nor in the State of 
employment.’1478

From subsequent cases, such as Asscher1479 and the recent Commission v 
Estonia,1480 it is apparent that the main reason for finding comparability 
is, in fact, the lack of possibility for the taxpayer’s personal and family 
circumstances to be taken into account in his home State. Wattel adamantly 
criticizes this approach to comparability and discrimination pointing out 
that “one cannot define discrimination by reference to something another 
State is not doing”.1481 From this flawed concept stems what he calls the 
Court’s ‘always somewhere’ approach, a deviation from the standard discri-

1475. Case C-279/93 Schumacker, para. 31.
1476. Ibid. para. 32.
1477. Ibid. paras. 36-37.
1478. Ibid. para. 38.
1479. ECJ, 27 June 1996, Case C-107/94 P.H. Asscher v Staatssecretaris van Financiën, 
para. 44.
1480. CJ, 10 May 2012, Case C-39/10 Commission v Estonia.
1481. Terra and Wattel, supra note 942, pp. 106, 980-981. It is interesting to note that 
in Commission v Estonia the Court seems to have abandoned the discrimination-based 
reasoning insofar as it does not qualify residents and non-residents comparable merely 
because the home State is not in a position to take into account the taxpayer’s personal and 
family circumstances but it rather condemns the source State’s refusal to grant personal 
allowances in such circumstances on the ground that it ”penalises non-resident taxpayers 
[…] simply because they have exercised the freedoms of movement guaranteed by the […] 
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mination analysis which – according to Wattel – in direct tax cases is based 
on the comparability criterion of ‘subjection to tax’.1482 Irrespective of the 
correctness of the Court’s approach, the bottom line of Schumacker for our 
purposes is that the Court has established comparability between residents 
and non-residents on the basis of factual circumstances and not on the basis 
of the tax treatment applied by the host Member State to non-residents, as 
we have seen above in the Avoir-Fiscal-line of case law.1483

As Lang observes, the Court has gradually expanded the Schumacker-line 
reasoning so that residents and non-residents who earn all or almost all 
of their income in the source Member State are comparable not only with 
regard to allowances linked to personal and family circumstances but also 
with regard to  other aspects of income taxation.1484    

Another group of host State cases where the Court has assessed the compa-
rability of residents and non-residents on the basis of factual circumstances 
is constituted by cases concerning the deduction of income-related expenses 
in the host State. The precedent is Gerritse, where the Court stated for the 
first time that the host State cannot, without discriminating against non-re-
sidents, deny the deduction of business expenses directly linked to the in-
come of non-residents taxable in the host State. This was so because, unlike 
allowances based on personal circumstances, expenses directly linked to a 
certain item of income can easily be taken into account by a State other than 
the taxpayer’s State of residence: 

“It is to be noted [...] that the business expenses in question are directly linked 
to the activity that generated the taxable income in Germany, so that residents 
and non-residents are placed in a comparable situation in that respect.”1485

Treaty”. Thus, the Court considers it rather a restriction on the exercise of free movement 
than discrimination in the strict sense of the term. See Case C-39/10 Commission v Estonia, 
para. 56.
1482. Terra and Wattel, supra note 942, pp. 898-900.    
1483. Concurringly, Lang, supra note 1470, p. 101.
1484. Lang, supra note 1470, p. 102 referring to ECJ, 11 August 1995, Case C-80/94 
G. H. E. J. Wielockx v Inspecteur der Directe Belastingen (deduction of allocations to 
pension reserve, see paras. 20-22); ECJ, 9 November 2006, Case C-520/04 Pirkko Marjatta 
Turpeinen (taxation of retirement penison, see paras. 30-31); ECJ, 17 July 2007, Case 
C-182/06 État du Grand-Duché de Luxembourg v Hans Ulrich Lakebrink and Katrin 
Peters-Lakebrink (taking into account losses from immovable property situated in the State 
of residence when calculating the income tax rate in the State of employment, see paras. 
31-35); ECJ, 16 October 2008, Case C-527/06 R.H.H. Renneberg v Staatssecretaris van 
Financiën (deduction of losses from immovable property situated in the State of residence 
when calculating the tax base in the State of employment, see paras. 63-68).
1485. ECJ, 12 June 2003, Case C-234/01 Arnoud Gerritse v Finanzamt Neukölln-Nord, 
para. 27. See also ECJ, 19 January 2006, Case C-265/04 Margaretha Bouanich v Skatteverket, 
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9.4.3.4.  Tax treatment and objective of the measure

Yet in another cluster of host State cases the Court returned to the method 
of assessing comparability by reference to the tax treatment applied by the 
host State to non-residents. In particular, when examining the compatibility 
with the free movement provisions of withholding taxes imposed by the host 
State on outbound dividends the Court held:

“[...] in the context of measures laid down by a Member State in order to pre-
vent or mitigate the imposition of a series of charges to tax on, or economic 
double taxation of, profits distributed by a resident company, resident share-
holders receiving dividends are not necessarily in a comparable situation to 
that of shareholders receiving dividends who are resident in another Member 
State [...] 

However, once a Member State, unilaterally or by way of a convention, imposes 
a charge to income tax not only on resident shareholders but also on non-re-
sident shareholders in respect of dividends which they receive from a resident 
company, the position of those non-resident shareholders becomes comparable 
to that of resident shareholders [...]”1486

As it appears, for the Court the relevant factor, which makes non-resident 
shareholders comparable to resident shareholders, is the fact that the host 
State also taxes non-resident shareholders on the dividends derived by them 
from distributions by companies resident in the host State. As we have seen 
above, a similar reasoning had already surfaced in Saint-Gobain where the 
Court attributed relevance to the fact that Germany had included dividends 
in the taxable income of PEs of non-resident companies and for that reason, 
required Germany to extend to such PEs the tax advantages related to those 
dividends. In the ACT IV saga, the Court emphasised an additional element 
which, in the eyes of the Court, rendered non-resident shareholders compar-
able to resident ones. In particular, the Court considered that the withhol-
ding tax levy by the host State caused in itself economic double taxation on 
the distributed dividends and thus, such double taxation arose solely due to 
the exercise of taxing jurisdiction by the host State irrespective of any poten-
tial exercise of taxing jurisdiction by the home State of the shareholder:     

para. 40. See on this Terra and Wattel, supra note 942, pp. 977-978; Jezzi, supra note 
1469, p. 138-139.
1486. ECJ, 18 June 2009, C-303/07 Aberdeen Property Fininvest Alpha Oy, paras. 42-
43. See also CJ, 20 October 2011, C-284/09 Commission v Germany, paras. 55-56, 58; 
CJ, 3 June 2010, Case C-487/08 Commission v Spain, paras. 50-51; ECJ, 19 November 
2009, Case C-540/07 Commission v Italy, paras. 51-52; ECJ, 8 November 2007, Case 
C-379/05 Amurta SGPS v Inspecteur van de Belastingdienst/Amsterdam, paras. 37-38; 
ECJ, 14 December 2006, Case C-170/05 Denkavit Internationaal and Denkavit France, 
paras. 34-36; ECJ, 12 December 2006, Case C-374/04 ACT Group Litigation, para. 68. 
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“If the Member State of residence of the company making distributable profits 
decides to exercise its taxing powers not only in relation to profits made in that 
State but also in relation to income arising in that State and paid to nonresi-
dent companies receiving dividends, it is solely because of the exercise by that 
State of its taxing powers that, irrespective of any taxation in another Member 
State, a risk of a series of charges to tax may arise. In such a case, in order for 
non-resident companies receiving dividends not to be subject to a restriction on 
freedom of establishment prohibited, in principle, by Article 43 EC [now Article 
49 TFEU], the State in which the company making the distribution is resident 
is obliged to ensure that, under the procedures laid down by its national law 
in order to prevent or mitigate a series of liabilities to tax, non-resident share-
holder companies are subject to the same treatment as resident shareholder 
companies.”1487

The ‘per-country’ focus of this analysis, which obliges the host State to 
extend economic double taxation relief to non-resident shareholders only 
when it causes double taxation itself within its own national jurisdiction, 
distinguishes these cases from the inbound dividends case law, which is (in)
famously characterised by the ‘overall approach’.1488 Another element in the 
Court’s argumentation, on the other hand, approximates the two lines of 
case law. Namely, the objective of the national tax provision at issue beco-
mes a relevant criterion of the comparability analysis in both the outbound 
and the inbound dividends case law. In the outbound context, Denkavit 
set out in this direction1489 but it was rather in more recent cases, such as 
Commission v Germany, that the Court articulated this reasoning: 

“First, it must be ascertained whether, having regard to the aim of that legis-
lation, which, according to the Federal Republic of Germany, is to prevent 
over-taxation in Germany of distributed profits, companies in receipt of divi-
dends are in comparable situations depending on whether or not they are resi-
dent in Germany.”1490 

In summary, in cases concerning outbound dividends, the Court establishes 
comparability between resident and non-resident shareholders on the basis 
of the combined criteria of the tax treatment applied by the host State to 
non-residents and the objective of the national measure under scrutiny. As 

1487. Case C-374/04 ACT Group Litigation, para. 70. See also Case C-170/05 Denkavit, 
para. 37; Case C-379/05 Amurta, para. 39; Case C-540/07 Commission v Italy, para. 53; 
Case C-487/08 Commission v Spain, para. 52; Case C-284/09 Commission v Germany, 
para. 57.
1488. Englisch, supra note 1471, pp. 216-217.
1489. Case C-170/05 Denkavit, para. 37. See also Opinion of Advocate General Mengozzi, 
7 June 2007, Case C-379/05 Amurta, para. 39.
1490. Case C-284/09 Commission v Germany, para. 53. See also Case C-487/08 Commission 
v Spain, para. 48.
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long as the host State imposes a tax on outbound dividends and thereby 
subjects such dividends to economic double taxation, the non-resident reci-
pients of those dividends become comparable to resident recipients from 
the point of view of any measure of the host State the aim of which is to 
mitigate economic double taxation on domestically distributed dividends.1491  

9.4.3.5.  Objective of the measure

The previous category leads us to the next group of cases where the criterion 
guiding the Court’s comparative analysis is clearly and unequivocally the 
objective of the national measure which is examined for its compatibility 
with the fundamental freedoms. The most well-known cases within this 
group, which in fact brought to the limelight the question of what should 
be taken as a comparability criterion under the discrimination analysis, are 
the inbound dividends cases. In Manninen, the Court reasoned with respect 
to the Finnish imputation tax system which provided for a credit for under-
lying corporate income tax only with regard to dividends distributed by 
Finnish resident companies that: 

“It should be noted that the Finnish tax legislation is designed to prevent double 
taxation of company profits by granting to a shareholder who receives divi-
dends a tax advantage linked to the taking into account of the corporation tax 
due from the company distributing the dividends.”1492     

“[...] both dividends distributed by a company established in Finland and those 
paid by a company established in Sweden are, apart from the tax credit, ca-
pable of being subjected to double taxation. In both cases, the revenue is first 
subject to corporation tax and then – in so far as it is distributed in the form of 
dividends – to income tax in the hands of the beneficiaries.

Where a person fully taxable in Finland invests capital in a company establis-
hed in Sweden, there is thus no way of escaping double taxation of the profits 
distributed by the company in which the investment is made. In the face of a tax 
rule which takes account of the corporation tax owed by a company in order 
to prevent double taxation of the profits distributed, shareholders who are fully 
taxable in Finland find themselves in a comparable situation, whether they 
receive dividends from a company established in that Member State or from a 
company established in Sweden.”1493

1491. Jezzi, supra note 1469, p. 133.
1492. ECJ, 7 September 2004, Case C-319/02 Petri Manninen, para. 33.
1493. Ibid. paras. 35-36. See also ECJ, 15 July 2004, Case C-315/02 Anneliese Lenz v 
Finanzlandesdirektion für Tirol, paras. 30- 32. 



536

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

As it appears, for the Court the only relevant factor that made the receipt 
of foreign-sourced dividends comparable to that of domestic-sourced divi-
dends was the fact that both were capable of being subject to a series of 
charges to tax. The fact that double taxation was the consequence of the 
exercise of tax jurisdiction not by one, but by two Member States did not 
make a difference.1494 From the point of view of the objective of the domes-
tic tax law provision it was sufficient that both streams of dividends were 
exposed to the disadvantage which the provision was designed to remedy. 

This approach has been followed in subsequent cases1495 and, as Englisch 
points out, the aim of the national legislation has become the standard yard-
stick according to which the comparability of situations regarding the taxa-
tion of dividends in the residence State of the beneficiary is assessed.1496   

As far as other types of cases are concerned, the objective of the measure 
had actually appeared as a comparability criterion well before the inbound 
dividends cases, for example, in Gschwind1497 and Asscher.1498 In the latter 
case, the Netherlands argued that the purpose of the legislation which char-
ged income tax to non-residents in the first bracket of the progressive scale 
at a much higher rate than to residents was aimed at offsetting the fact that 
some non-residents escape the progressive nature of the tax, as they are 
liable to tax in the Netherlands only to the extent of their income sourced 
there. The Court apparently endorsed such reasoning, as it did examine the 
situation of residents and non-residents in the light of the claimed objec-
tive. It found that residents and non-residents were comparable under the 
circumstances of the case because Mr Asscher’s residence State applied the 
method of exemption with progression to relieve juridical double taxation; 
therefore, contrary to the Netherlands’ claim, Mr Asscher could not wholly 
escape progressive taxation due to the fact that he obtained foreign-sourced 
income.1499

As far as recent case law is concerned, the role of the objective of the 
national measure in the comparability analysis has become more and more 

1494. For criticism see Weber, supra note 960, pp. 29-31. 
1495. Case C-374/04 ACT IV Group Litigation, para. 56; Case C-446/04 FII Group 
Litigation, paras. 62, 91; CJ, 10 February 2011, Joined Cases C-436/08 and C-437/08 
Haribo Lakritzen Hans Riegel BetriebsgmbH and Österreichische Salinen AG v Finanzamt 
Linz, para. 59. 
1496. Englisch, supra note 1471, p. 202.
1497. ECJ, 14 September 1999, Case C-391/97 Frans Gschwind v Finanzamt Aachen-
Außenstadt, para. 26.
1498. Case C-107/94 Asscher.
1499. Ibid. paras. 46-48. 
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recognized and is being referred to more and more frequently. For example, 
in cases concerning group taxation regimes, the Court has regularly referred 
to the objective of such regimes, that is, to treat a group of companies as 
an economic unit and thus, allow the consolidation of profits and losses of 
different entities within the group. In Oy AA where the Court examined the 
Finnish intra-group financial transfer regime it first clarified the objective 
thereof:

“[...] the purpose of the Finnish system of intra-group financial transfers is to 
remove tax disadvantages inherent in the structure of a group of companies by 
allowing a balancing out within a group that comprises both profit-making and 
loss-making companies [...]”1500

The Finnish regime intended to attain this purpose by making financial 
transfers between group companies deductible for the transferor and tax-
able for the transferee. Although non-resident transferees are outside the tax 
jurisdiction of Finland and thus, Finland cannot ensure that financial trans-
fers are taxed in their hands, the purpose of the regime may be achieved if 
Finland makes the deductibility of the transfers dependent on their taxability 
in the other Member State where the transferee is resident. Consequently, 
the Court held: 

“[...] in relation to the aim pursued by the Finnish system of intra-group finan-
cial transfers, the mere fact that parent companies which have their corporate 
establishment in another Member State are not subject to tax in Finland does 
not differentiate the subsidiaries of those parent companies from the subsidia-
ries of parent companies which have their establishment in Finland, and does 
not render the positions of those two categories of subsidiary incomparable.”1501

In Papillon, the Court stated that the purpose of treating the members of 
the group as if they were permanent establishments of one enterprise, i.e. 
one taxable unit, can be achieved whether all the shareholdings within the 
group are held by resident companies or alternatively, through an intermedi-
ary non-resident company interposed between the resident parent company 
and the resident sub-subsidiaries; therefore, these situations are compara-
ble.1502 In X Holding, the Court also referred to the usual purpose of group 
taxation regimes as the yardstick of comparison between cross-border and 
domestic groups but it conducted merely a formal comparability analysis in 
the light thereof. It found comparability between resident parent companies 
with resident subsidiaries and resident parent companies with non-resident 

1500. ECJ, 18 July 2007, Case C-231/05 Oy AA, para. 35.
1501. Ibid. para. 38.
1502. ECJ, 27 November 2008, Case C-418/07 Société Papillon v Ministère du Budget, 
des Comptes publics et de la Fonction publique, paras. 27-31.
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subsidiaries “in so far as each seeks to benefit from the advantages of [the 
fiscal unity] scheme”.1503 As long as the factor which makes two situations 
comparable is that in both cases the taxpayer wants to benefit from the tax 
regime at issue there will never be any case where domestic and cross-bor-
der situations are non-comparable.1504 

Finally, the objective of the measure as the criterion of comparison was 
also stressed by the Court in the context of real estate transfer tax in the 
recent Commission v Hungary case.1505 The Court employed a very similar 
reasoning to what we have seen in Manninen. This is explicable having 
regard to the fact that the relief concerning the calculation of the tax base of 
the transfer tax at issue in the case was claimed to have the same objective 
as the Finnish imputation system in Manninen; namely, the mitigation of 
double taxation. Accordingly, the Court established comparability with the 
following reasoning:

“[...] it should be recalled that in order to establish whether discrimination 
exists, the comparability of a Community situation with a purely domestic situ-
ation must be examined also by taking into account the objective pursued by 
the national provisions at issue [...]

[...] in the present case, the objective of the national legislation is to impose 
on all property purchases a tax whose basis of assessment is the total market 
value of the property being purchased, while preventing the assets taxed upon 
the purchase of the property now being sold from being taxed again on the 
subsequent purchase.

As regards the comparability of the situations, that objective of taxing only once 
the capital invested for the purchase of real property may, as a rule, be achieved 
both where the property sold is situated in Hungary and where it is situated in 
another Member State.

In the light of the objective of the Law on taxes, both of those situations are 
therefore objectively comparable.”1506  

If it is the objective of the national measure that is used as the criterion of 
comparison in the discrimination analysis, the analysis can take into account 
both the tax treatment and the factual situations of the subjects in the actual 
comparison. This is different in the case of the other comparability crite-
ria. When the Court takes the tax treatment as the criterion of comparison, 

1503. CJ, 25 February 2010, Case C-337/08 X Holding BV v Staatssecretaris van Financiën, 
para. 24.  
1504. See on this Opinion of Advocate General Kokott, 19 July 2012, Case C-123/11 
A Oy, para. 40.
1505. CJ, 1 December 2011, Case C-253/09 Commission v Hungary. 
1506. Ibid. paras. 61-64.
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logically, it will have regard only to the legal features of the two situations 
which make up their overall tax treatment. When it takes a factual circum-
stance as the criterion of comparison the analysis will be directed only 
at the factual situations of the subjects. Although when the comparison is 
made in the light of the objective of the national measure, in principle, 
both the legal and factual elements of the two situations can be taken into 
account, the comparison under this approach seems to focus predominantly 
on the legal situation, i.e. the tax treatment of the subjects. Some cases are 
on the borderline. For example, in Manninen the Court emphasised that 
the comparability of the receipt of domestic-source dividends and that of 
foreign-source dividends depends on where the capital from which foreign-
source dividends are derived is invested.1507 This may as well be considered 
a factual circumstance. However, the significance of the place of investment 
lies in the question whether the Member State where the capital is invested 
and where the dividend is sourced relieves economic double taxation under 
its own legislation. If it does so, the receipt of foreign-source dividends is 
not comparable to that of domestic dividends. Thus, the circumstance that 
matters, at the end, is the tax treatment of the distributed dividends in the 
other Member State.   

9.4.3.6.  No comparison

Finally, in the last category of cases the Court neglects the comparability 
assessment as a whole and considers a certain differential treatment between 
cross-border and domestic situations as a per se restriction on one or other 
of the fundamental freedoms. For example, in Lidl Belgium,1508 the Court 
held that the denial by the home State to offset the losses incurred by a PE 
in another Member State against the profits of the general enterprise to be 
a less favourable treatment of companies with a PE in another Member 
State compared to companies with a domestic PE. Then it simply concluded 
that such difference in treatment discourages German companies from 
establishing themselves through a PE in another Member State and thus, 
it constitutes a restriction on the freedom of establishment.1509 In Marks 

1507. Case C-319/02 Manninen, para. 34.
1508. ECJ, 15 May 2008, Case C-414/06 Lidl Belgium GmbH & Co. KG v Finanzamt 
Heilbronn. See also ECJ, 23 October 2008, Case C-157/07 Finanzamt für Körperschaften 
III in Berlin v Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt GmbH, paras. 37-38 
irrespective of the fact that in this case the Court’s reasoning was flawed already at the 
point when it found a difference in treatment between the cross-border and the domestic 
situation.  
1509. Case C-414/06 Lidl Belgium, paras. 23-26. 
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& Spencer1510 – also a home State case concerning losses but, unlike Lidl 
Belgium, subsidiary losses – the Court seemingly engaged in a comparative 
analysis between parent companies with resident subsidiaries and parent 
companies with non-resident subsidiaries. This was unavoidable given that 
the Member States participating in the proceedings specifically claimed 
that resident and non-resident subsidiaries are not in comparable situations 
having regard to the fact that the home State of the parent company does not 
have tax jurisdiction over non-resident subsidiaries.1511 Having confirmed 
that in tax law residence constitutes a factor on the basis of which different 
tax treatments can be introduced, the Court added that nevertheless, each 
situation must be considered specifically to decide whether the different 
treatment of residents and non-residents is based on objective differences 
in the circumstances concerned.1512 As sensible as it may sound, the Court’s 
subsequent reasoning lacks any substantive argument as to why in the pre-
sent case there were no such objective differences and why the situation 
of parent companies with resident subsidiaries, which the home State may 
tax, was no different from parent companies with non-resident subsidiaries, 
which the home State cannot tax: 

“[…] it must be accepted that by taxing resident companies on their worldwide 
profits and non-resident companies solely on the profits from their activities in 
that State, the parent company’s Member State is acting in accordance with the 
principle of territoriality enshrined in international tax law and recognised by 
Community law […]

However, the fact that it does not tax the profits of the non-resident subsidiaries 
of a parent company established on its territory does not in itself justify restric-
ting group relief to losses incurred by resident companies.”1513

The exit tax cases are similar to the above in the sense that the Court stated 
that the tax liability to unrealised capital gains imposed by the home State 
on an emigrating taxpayer constitutes a difference in treatment in compa-
rison with taxpayers maintaining their residence in the home State, which 
is likely to discourage taxpayers from transferring their residence and thus, 
it hinders the freedom of establishment. The Court came to this conclusion 
without examining whether taxpayers transferring their residence to another 
Member State are in fact in a comparable situation to those who remain in 

1510. ECJ, 13 December 2005, Case C-446/03 Marks & Spencer plc v David Halsey 
(Her Majesty’s Inspector of Taxes). 
1511. Ibid. para. 36.
1512. Ibid. paras. 37-38.
1513. Ibid. paras. 39-40.
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their home State.1514 It is notable that in its recent case law, the Court tends 
to incorporate in its exit tax case-reasoning a specific statement on the com-
parability between the situation of the emigrating taxpayer and the taxpayer 
who maintains his residence in the home State.1515 However, as Advocate 
General Kokott points out, this remains a formality as long as no reason is 
given to support such finding.1516

To explain the Court’s differing approaches to the need of a comparability 
assessment under the fundamental freedom analysis commentators made a 
distinction between tax advantages and tax disadvantages. Jezzi puts for-
ward that a cross-border situation may be treated differently either by way 
of subjecting it to a disadvantageous tax treatment or by denying it of a tax 
advantage which is available for purely domestic situations.1517 In the former 
case, the very purpose of the tax arrangement is to subject the cross-bor-
der situation to a more burdensome treatment, in which case the restrictive 
nature of the arrangement is self-evident. In contrast, tax advantages are 
normally not specifically aimed at excluding cross-border situations from 
their scope; therefore, their restrictive character must be established through 
a more elaborate process that includes a comparability analysis between 
the cross-border and the domestic scenario. This would explain the Court’s 
approach in exit tax cases. Exit taxes are a specific disadvantage or bur-
den on cross-border movement and as such, are self-evident restrictions 
the existence of which can be confirmed without a comparability analysis. 
However, the denial of PE losses in cross-border scenarios is less explicable 
by this theory, as, in our view, such denial is not a specific tax disadvantage 
targeting cross-border situations but rather a consequence of the limitation 
of a tax advantage to the national jurisdiction. Jezzi makes another distinc-
tion which appears to be more apt to explain the Court’s diverging analyses. 
In particular, he distinguishes host State and origin (i.e. home) State cases. 
He maintains that in host State settings, comparability has a ‘legal doorway’ 
function, i.e. it is the precondition which nationals of other Member States 

1514. ECJ, 11 March 2004, Case C-9/02 Hughes Lasteyrie du Saillant v Ministère de 
l’Économie, des Finances et de l’Industrie, paras. 46-48; ECJ, 7 September 2006, Case 
C-470/04 N v Inspecteur van de Belastingdienst Oost/kantoor Almelo, paras. 35, 39. 
1515. CJ, 29 November 2011, Case C-371/10 National Grid Indus BV v Inspecteur van 
de Belastingdienst Rijnmond /kantoor Rotterdam, para. 38; CJ, 6 September 2012, Case 
C-38/10 Commission v Portugal, para. 29; CJ, 6 September 2012, Case C-380/11 DI. VI. 
Finanziaria di Diego della Valle & C., para. 37. See also Opinion of Advocate General 
Mengozzi, 28 June 2012, Case C-38/10 Commission v Portugal, paras. 55, 94-99, 111.
1516. Opinion of Advocate General Kokott, Case C-123/11 A Oy, para. 40 referring to 
Case C-371/10 National Grid Indus, para. 38. Similarly, no reason has been given for a 
finding of comparability in CJ, 6 September 2012, Case C-18/11 The Commissioners for 
Her Majesty’s Revenue & Customs v Philips Electronics UK Ltd, para. 19. 
1517. Jezzi, supra note 1469, p. 122.
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must satisfy in order to benefit from the national treatment of the host State.1518 
Conversely, in origin State settings, the fact that a Member State differenti-
ates the tax treatment of its own nationals (residents) according to whether 
or not the taxable event which they carry out incorporates a cross-border 
element entails that such treatment amounts in itself to a prohibited restric-
tion on the fundamental freedom at issue.1519

The relevance of the distinction between host State and home State scena-
rios can also be inferred from the remarks of Advocate General Kokott in 
her Opinion in the A Oy case: 

“After finding that there is a difference in treatment, the Court sometimes goes 
on to consider, in the context of a restriction of the freedom of establishment, 
whether the situations are objectively comparable. However, it is becoming in-
creasingly unclear to me what significance the Court attaches to that condition 
in cases, such as the present, where a restriction of the freedom of establish-
ment by the Member State of origin and, consequently, the comparability of 
the situation of residents, falls to be considered. If the Court finds it sufficient 
here that in both cases resident taxable companies seek to benefit from a tax 
scheme, an examination of that condition is a mere formality because it will 
be fulfilled in each case, as here. The same applies if the Court finds, without 
stating reasons, that the situations are objectively comparable.

Against that background, it seems to me sensible to follow the example of se-
veral of the Court’s judgments and to refrain from considering the objective 
comparability of situations when establishing whether there is a restriction of 
the freedom of establishment by the Member State of origin [...]”1520

In general, we can sustain that the approach which finds a restriction on the 
freedoms without an examination whether or not the situations at hand are 
comparable is not in line with Court’s own discrimination concept accor-
ding to which “discrimination can arise only through the application of 
different rules to comparable situations […]”. It seems that in the cases dis-
cussed above, the Court, though seemingly making a comparison between 
residents who have availed themselves of one of the freedoms and residents 
who have not done so, actually pursues a restriction-based reasoning where 

1518. Ibid. pp. 115-116.
1519. Ibid. pp. 120-122. The above is our understanding of the author’s explanation 
admitting that his final conclusion on the origin State cases remains rather unclear to us, 
as he still refers to ‘comparable situations’ and ‘comparability’ while this step is obvi-
ously missing from the Court’s analysis: “...in an origin-State environment, (unjustified) 
different treatment of comparable situations amounts per se to a restriction with no need 
for further analysis. In other words, comparability is itself a self-sufficient “first stage” 
assessment of the existence of restrictions”, see Jezzi, supra note 1469, p. 122. 
1520. Opinion of Advocate General Kokott, Case C-123/11 A Oy, para. 40-41.
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there is no need to strictly follow the analytical steps inherent in the dis-
crimination-based assessment. Therefore, a difference in treatment to the 
detriment of cross-border scenarios becomes automatically an impediment 
to the freedoms irrespective of whether or not the cross-border situation is 
comparable to the equivalent domestic situation. The Court tends to have 
recourse to this approach in home State cases, as demonstrated by the exam-
ples of Lidl Belgium, Marks & Spencer, X Holding and the exit tax cases. 
The only exceptions to this tendency seem to be the inbound dividend cases 
where the Court did examine – as we have seen, quite thoroughly – the 
comparability between the situations of resident shareholders receiving 
domestic-source dividends and those receiving foreign-source dividends. 
It is not entirely clear why the Court differentiates between host State and 
home State cases from the point of view of examining comparability while 
in both settings it essentially looks for a differential treatment of cross-bor-
der and domestic situations. An explanation could be, as suggested in the 
Advocate General’s Opinion and the academic literature cited above, that 
the pairs of comparators are different in a host State and in a home State 
scenario. In a host State setting, the comparison is between a resident and a 
non-resident, who – as the Court declared at the very beginning of its direct 
tax case law – are not in a comparable situation as a general rule but who 
may, nevertheless, become comparable in certain circumstances where no 
objective difference can be discerned between their situations. In contrast, in 
a home State setting, two residents are compared with each other, who can 
be assumed to be comparable from the outset without detailed examination 
of their situations given that the exercise of free movement rights, on the 
basis of which they are differentiated, cannot create a relevant difference in 
an internal market based precisely on those free movement rights. However, 
as proven by Marks & Spencer – where the argumentation of the UK and 
other Member States focused solely on the situation of the subsidiaries and 
thus, boiled down to a comparison of residents and non-residents – there is 
not always such a clear cut distinction between host State and home State 
cases with respect to the pair of comparators. 

Even if the explanation above regarding the different methods used in host 
State and home State cases is plausible, it is still difficult to understand why 
the Court distinguishes the analysis of inbound dividends cases from other 
home State cases. It might be that the Court construes the inbound dividends 
cases as incorporating a differential treatment of foreign-source and domes-
tic-source income rather than a differentiation between residents who invest 
in domestic companies and residents who invest, in the exercise of their 
rights guaranteed by the freedoms, in non-resident companies. The focus on 
the origin of the income – which, just as residence, can be a relevant factor 
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of differentiation under tax law – may explain that a more elaborate analysis 
comprising the examination of comparability is deemed to be necessary in 
the case of inbound dividends in order to find a restriction on the freedoms. 

9.4.3.7.  Critical views on the case law

As it appears from the description of the case law above, the Court has 
used various factors, in particular, the tax treatment of non-residents, the 
factual circumstances of the case at hand and the objective of the measure 
under examination, as criteria guiding its comparison – to the extent that 
it actually carries out such comparison – under the fundamental freedoms. 
Having regard to this variety of factors, we cannot agree with Jezzi, who 
considers that the Court’s direct tax case law under the fundamental free-
doms displays methodological uniformity inasmuch as it consistently refers 
to the purpose of the national provision at issue as the key factor in the 
comparability analysis.1521 

Another theory is put forward by Wattel, who points to the tax treatment 
applied to non-residents or, generally, to cross-border situations, by the 
Member State concerned as the criterion on which the Court’s comparabi-
lity analysis is based. In his words:

“[…] the comparability criterion [the Court] uses is the extent to which a 
Member State has assumed taxing jurisdiction over the cross-border position 
as compared to the domestic position. If a Member State assumes the same ju-
risdiction over the cross-border position (the nonresident or the foreign-source 
income) as it does over the domestic position (the resident or the domestic 
income), then it must subsequently also exercise that jurisdiction so assumed 
in the same manner as in domestic positions.”1522   

He calls this the ‘subjection-to-tax approach’, which he identifies as the 
Court’s standard approach, at least, as far as its recent case law is concer-
ned.1523 It can be seen from the analysis of the case law above that the Court 
has referred to this criterion only in cases concerning the equal treatment 
of PEs of non-resident companies and in outbound dividends cases. Wattel 
also interprets the inbound dividends case law as an example of the use of 
the subjection-to-tax approach.1524 In our opinion, however, in those cases 
the Court merely observed the exposure of foreign-source dividends to eco-

1521. Jezzi, supra note 1469, p. 141.
1522. Terra and Wattel, supra note 942, p. 892.
1523. Ibid. p. 897.
1524. Ibid. pp. 893, 904.
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nomic double taxation in an objective manner without imputing the double 
tax charge to the exercise of tax jurisdiction by the residence State of the 
shareholder. Thus, it seems that the analysis in those cases focused not so 
much on the subjection to tax of the income by the Member State concerned 
but rather on the aim of the domestic provisions at issue, i.e. mitigating eco-
nomic double taxation and the fact that such aim can be attained – by gran-
ting the contested imputation credit – in the case of foreign-source dividends 
just as in the case of domestic dividends. In the remaining cases described 
above, the Court did not consider subjection-to-tax a relevant criterion in the 
comparability analysis either. Wattel sees these cases as deviations from the 
subject-to-tax approach. For example, he considers Marks & Spencer and N 
as representing the ‘always-somewhere approach’ and Oy AA as manifes-
ting the ‘mutual recognition approach’.1525 While it is true that one or other 
aspect of these cases may well be interpreted as reflecting these approaches 
tellingly named by Wattel, such aspects are not necessarily related to the 
question of comparability. Admittedly, it is inherent in the Court’s analysis 
in Oy AA that taxation of a financial transfer in the Member State of the 
transferee is equivalent to taxation of such transfer in the Member State of 
the transferor (mutual recognition);1526 nevertheless, the factor which made 
the situation of a local subsidiary of a foreign parent comparable to that 
of a local subsidiary of a domestic parent was that the purpose of group 
taxation regimes, i.e. balancing out profits and losses within a group, can 
be achieved in the former case as well. Hence the ‘mutual recognition’, 
‘always somewhere’ and other approaches identified by Wattel do not des-
cribe the Court’s approach to comparability. Accordingly, we maintain that 
the Court’s comparability analysis is characterised by being based on one 
or more of three criteria, i.e. the tax treatment, factual circumstances or the 
objective of the national measure at issue. From these criteria, we are unable 
to choose the one which represents the standard approach. While the tax 
treatment (subjection-to-tax) criterion may be considered as the desirable 
one,1527 the case law, in our view, does not show a clear pattern of using it 
with more frequency or consistency than the other two. 

Lang describes two groups of cases according to the Court’s line of rea-
soning as to comparability; in particular, cases where the Court has had 
regard to the legal situation in determining comparability and cases where 

1525. Terra and Wattel, supra note 942, pp. 898-904.
1526. Ibid. p. 902.
1527. Wattel proposes in fact that it is the aim of the national measure at issue that should 
guide the comparison but strictly within the area of subjection to taxation as delineated 
by the Member State, whose measure is under review, see Terra and Wattel, supra note 
942, pp.  892, 902, 904.
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it focused on factual comparability.1528 He points out numerous weaknesses 
of the Schumacker-line case law representing the latter approach and from 
those he infers that comparability cannot be assessed on the basis of factual 
situations. In his view, the Schumacker case law should be overturned and 
the Court should follow its initial approach according to which comparabi-
lity depends on the legal situation alone.1529         

Another critic of the Court’s comparability assessment is Englisch, who dis-
agrees with all the criteria used by the Court as a yardstick of comparison. 
First, he criticizes the Court’s reasoning with regard to the equal treatment 
of PEs of non-resident companies according to which as long as such PEs 
are subjected generally to the same tax liability as resident companies they 
need to be treated equally with the latter with respect to the detailed rules 
and conditions of taxation as well (Avoir Fiscal-line of case law). Englisch 
submits that such use of the tax treatment/subjection-to-tax criterion may 
lead to situations that grave instances of discrimination where cross-border 
situations are taxed totally differently (and unfavourably) as compared to 
domestic ones could not be captured by the discrimination concept.1530 In 
addition, he points to the opinion that the use of the tax treatment as a yard-
stick of comparison may lead to circular reasoning insofar as the question 
whether the tax treatment of a cross-border transaction is discriminatory 
would be decided with reference to the very same tax treatment.1531 He also 
warns of the dangers of using the purpose of the national measure or the aim 
of the legislator (‘legal motive test’) as a guiding factor of comparison. This 
carries the risk of misconception by the Court of the – often complex – aim 
of the national tax provision.1532 This can be demonstrated through cases 
such as Manninen and Meilicke,1533 where the Court construed the impu-
tation systems at stake as pursuing the aim of avoiding economic double 
taxation of distributed profits. The actual purpose of imputation systems is 
more than that; namely, integrating corporate and individual taxation on 
distributed profits to the effect that such profits are taxed eventually at the 
shareholder’s income tax rate. In this aim, it is implied that the sharehol-
der’s residence State seeks such integration within its own tax jurisdic-
tion with respect to taxes which it collects itself. Englisch observes that by 
reducing the aim to avoiding double taxation, the Court circumvents – at 

1528. Lang, supra note 1470, pp. 101-104.
1529. Ibid. p. 113.
1530. Englisch, supra note 1471, p. 212.
1531. Ibid. FN 143.
1532. Ibid. p. 203. 
1533. ECJ, 6 March 2007, Case C-292/04 Wienand Meilicke and Others v Finanzamt 
Bonn-Innenstadt.  
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least at the stage of the comparability analysis – the crucial question of any 
imputation system, that is, whether it is permissible for a Member State to 
limit the imputation credit to nationally levied corporate income tax.1534 A 
second drawback of the legal motive test identified by Englisch is that it 
undermines the requirement for proportional justification. In particular, if 
the aim of the national provision is the only reference point for the compari-
son, detrimental treatment of cross-border situations will always have to be 
accepted insofar as in the light of – a legitimate – objective the cross-border 
situation is objectively different from the domestic one and thus, does not 
have to be treated in the same way as the latter. As in this case there is no 
infringement of the fundamental freedoms in the first place, the Court has 
no means to check whether or not the difference in treatment actually cor-
responds to the difference in the circumstances, i.e. whether it is suitable 
and necessary to achieve the aim pursued by the legislation.1535 As mentio-
ned by Englisch, Advocate General Kokott put forward an unconventional 
solution to this problem in her Opinion in Truck Center, which consisted 
of applying the proportionality test within the framework of the compara-
bility analysis.1536 Having found that resident and non-resident recipients of 
interest are in an objectively different situation from the point of view of 
charging tax to them, she proceeded to examine whether or not deducting 
tax at source is a proportionate response to the fact that it is more difficult 
to collect tax from a non-resident than from a resident.1537 Although this 
approach seems to upset the Court’s settled method of analysis under the 
fundamental freedoms whereby an examination of proportionality can only 
be carried out at the stage of justification if the national provision had been 
held to constitute a discrimination (or a restriction) and the Court has never 
endorsed it formally, the traces of a similar approach appear in its Oy AA 
judgment. As discussed above, the Court found there that domestic subsidi-
aries of foreign parent companies are comparable to domestic subsidiaries 
of domestic parents in the light of the objective of the group contribution 
system at issue. The Court first acknowledged that, in principle, the Member 
State of the subsidiary cannot make sure that financial transfers are taxed 
in the hands of the recipient non-resident parent which is not subject to tax 
in that Member State. This should have led to the conclusion that the two 
categories of persons are not comparable. In contrast, the Court held that 
the Member State of the subsidiary can make the deduction of the financial 
transfer dependent on the treatment of the latter in the Member State of the 

1534. Englisch, supra note 1471, p. 203.
1535. Ibid. pp. 203-204.
1536. Ibid.
1537. Opinion of Advocate General Kokott, 18 September 2008, Case C-282/07 État 
belge – SPF Finances v Truck Center SA, paras. 36-38.
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recipient. Under the latter circumstances, the objective of the scheme can 
be achieved in a cross-border setting and therefore, the comparability of 
the two situations can be confirmed. This implies that the complete denial 
of deduction of group transfers in cross-border situation was found by the 
Court as a disproportionate answer to the different situation of non-resi-
dent recipient parent companies. Thus, the Court proposed a less restrictive 
means to ensure that the aim of the scheme can be attained in a cross-border 
situation as well.     

For the reasons above Englisch, in fact, proposes an alternative criterion for 
the purposes of the comparability analysis, which he considers to be more 
functional – at least, in the context of dividend taxation systems – and more 
in line with the idea of the internal market than either the subjection-to-tax 
or the legislative motive test. In his view, the criterion guiding the compara-
bility analysis should be the objective of the fundamental freedoms instead 
of the objective of the national legislation at issue. The comparability cri-
terion is thus, “the establishment of an internal market characterized by the 
guarantees of market access and undistorted competition between market 
agents, unless such distortions arise from disparities between national legal 
systems which can only be overcome by positive integration”.1538 This crite-
rion entails that we need to examine whether there is a certain degree of sub-
stitutability between the cross-border and the domestic transactions at issue. 
In the context of inbound dividends, the receipt of foreign-source dividends 
is always comparable to that of domestic dividends, as investment in foreign 
companies is generally an economically viable alternative to investment in 
domestic companies.1539 Similarly, comparability from the point of view 
of the ‘internal market objective’ can be assumed between domestic and 
outbound dividends taking into account that a sufficient degree of substi-
tutability exists between investments by domestic investors and those by 
foreign investors.1540 In general, in host State situations the ‘internal market 
objective’, which embeds the concept of undistorted competition, requires 
examination of whether a non-resident establishing itself in the host State 
or engaging in inbound transactions in that State is in competition with 
resident market players carrying out similar economic activities there. If so, 
the non-resident is comparable to a resident. Comparability, thus, depends 
on the existence of competitive relationship which, in turn, depends on the 
degree of substitutability of the products and production factors offered by 
the free mover in the market of the host State.1541 The existence of compe-

1538. Englisch, supra note 1471, p. 203. 
1539. Ibid.
1540. Ibid. p. 213.
1541. Ibid. p. 212.
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tition between non-resident and resident entrepreneurs, service providers, 
investors, sellers and workers can normally be assumed.1542 This entails that 
the use of the ‘internal market objective’ as a comparability criterion would 
narrow the range in which cross-border and domestic situations would fall 
to be regarded as incomparable. Importantly, Englisch adds that under his 
proposed scheme the objective of the national measure examined under the 
fundamental freedoms would be taken into account in the justification phase 
after the existence of discrimination had been confirmed.1543

9.4.3.8.  Assessment 

When recapitulating the Court’s case law as regards the comparability ana-
lysis conducted in the context of the fundamental freedoms, we need to 
emphasise that the Court takes into account essentially three factors for the 
purposes of establishing comparability and in turn, discrimination: (i) the 
tax treatment of the cross-border situation under the law of the Member 
State concerned, (ii) the factual circumstances of the case, and (iii) the 
objective of the measure. In recent cases the Court increasingly refers 
to the objective of the measure as the sole criterion of comparison – as, 
for example, in Commission v Hungary, National Grid Indus and Philips 
Electronics – probably driven by the intention to bring about more consis-
tency in the case law. However, this often remains at the level of rhetoric, as 
the Court does not actually engage in a substantive comparability analysis. 

Evidently, the nature of the criterion of comparison determines which cir-
cumstances of the subjects are taken into account in the comparison. Under 
the first approach the Court considers only the legal situation, more pre-
cisely, the tax treatment of the subjects. The second approach entails that 
comparability is established only with regard to the factual situations of 
the subjects. In contrast, taking the objective of the national measure as 
the criterion of comparison enables both the tax treatment and the factual 
situations of the subjects to be taken into account. Although factual cir-
cumstances can, in principle, be taken into account in the comparison, the 
comparison in the light of the objective of the measures appears to focus 
predominantly on the tax treatment of the subjects.   

As far as academic commentary on the case law is concerned, from the opi-
nions described above we can draw some important lessons, which should 
be taken into account when devising a consistent analytical framework 

1542. Ibid.
1543. Ibid. p. 203.
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under the State aid rules. In particular, as regards the objective of the natio-
nal measure, we should keep in mind that, although it is an important refe-
rence point in the assessment of national measures under EU primary law: 
(i) the identification of the aim of a given measure can be rather subjective, 
and (ii) taking the aim of the measure into account at the first stage of the 
assessment, i.e. examination of whether discrimination/selectivity exists, 
may result in arbitrary differential treatment of non-comparable situations 
being left intact. 

9.4.4.  Yardstick of comparison in the State aid analysis

9.4.4.1.  Introduction

The comparison test in the context of the State aid analysis provides that the 
question whether or not a tax measure grants a selective advantage to any 
(group of) undertakings must be answered: 

”[…] in comparison with other undertakings which are in a legal and factual 
situation that is comparable in the light of the objective pursued by the meas-
ure in question.”1544

Hence, the comparison test under the State aid rules seems to synthesise 
into one formula all the factors of the comparability assessment – the legal 
and factual circumstances of the undertakings/situations being compared 
and the objective of the national measure at issue – which gradually emer-
ged and took shape in the course of the analysis of national tax measures 
under the fundamental freedoms. Not only does the test under the State aid 
analysis amalgamate all the potentially relevant factors of the comparison, 
it also designates the objective of the measure as the actual yardstick of the 
comparison. The legal and factual circumstances of the subjects which are 
being compared are relevant because they are the aspects which need to be 
taken into account when deciding whether or not the subjects are eventually 
comparable (i.e. alike). In summary, the objective of the measure helps in 
identifying the relevant – legal and factual – characteristics of the subjects, 
which need to be assessed in the course of the comparison.    

Having regard to this clear test already laid down in Adria-Wien Pipeline, 
one would expect that the Court’s comparability analysis under its fis-
cal State aid case law is more consistent and foreseeable than that under 

1544. Case C-143/99 Adria-Wien Pipeline, para. 41.
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its fundamental freedom case law. In reality, it is as much fraught with 
inconsistencies and uncertainties as the case law described in the previous 
Section.   

Below, we will discuss some of the intricate questions that arise in con-
nection with the comparison test under the State aid case law. Specifically, 
such test identifies the objective of the measure as the yardstick in the light 
of which the legal and factual situations of the subjects of the comparison 
are to be compared. First, we will address the question of how this can 
be reconciled with the effect-based doctrine followed in State aid control. 
Second, having regard to the shifts in the case law, we will examine whether 
it is the objective of the measure under review or the objective of the system 
of which the measure forms part which needs to be taken as the yardstick of 
comparison in the selectivity analysis. This inquiry entails further questions 
regarding the level at which a comparison must be conducted in the course 
of the State aid analysis and whether the fundamental freedoms case law 
can give any guidance in this regard. Lastly, we will address the question 
whether factors other than the objective of the measure or the system could 
or should serve as the comparability criterion under the selectivity analysis 
having regard to suggestions to this effect in scholarly literature. Having 
discussed these questions, we will present the case which, in our view, pro-
vides a model as to how the comparison test should in practice be applied 
in the context of the selectivity analysis. 

9.4.4.2.  Effect versus objective

As the Adria-Wien Pipeline comparison test specifically refers to the objec-
tive of the measure as a yardstick of comparison, the question can be raised 
why the measure’s objective should play a role in establishing selectivity 
if, according to settled case law, Article 107(1) TFEU “does not distinguish 
between measures of State intervention by reference to their causes or their 
aims but defines them in relation to their effects”.1545 The answer to this 
question is also given by the case law, according to which the effect-based 
doctrine means that “the objective pursued by State measures is not suf-
ficient to exclude those measures from classification as ‘aid’ for the pur-
poses of Article 107 TFEU”.1546 Thus, the effect-based doctrine and the 

1545. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 87; Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 68; Case C-279/08 P 
Commission v Netherlands, para. 51; Case C-487/06 P British Aggregates, para. 85.
1546. Case C-417/10 3M Italia, para. 36; Joined Cases C-78/08 to C-80/08 Paint Graphos, 
para. 67; Case C-487/06 P British Aggregates, para. 84; Case T-210/02 RENV British 
Aggregates Association v Commission, para. 52. 
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objective-oriented comparison test drawn from Adria-Wien Pipeline can be 
reconciled if we understand the Court’s recurrent sentence on the effect-ba-
sed doctrine as saying no more than that measures that fulfil the criteria of 
State aid do not fall outside the scope of Article 107 TFEU merely because 
they seek to pursue some social, economic or other policy objective.1547 In 
other words, there has to be more than just the fact that the measure pursues 
a certain policy objective, or, even an objective which can be considered 
intrinsic to the tax system, to take the measure out of the concept of State 
aid. We will further discuss this issue in Section 9.7. 

The interpretation according to which the objective of the measure is a rele-
vant factor in the State aid analysis despite the effect-based doctrine and its 
recent articulation by the CJ1548 is reaffirmed by the General Court’s clear 
statement in its second judgment in the British Aggregates case: 

“Contrary to the Commission’s contention following the referral of the present 
case back to the General Court [...], in assessing the comparability of the 
situations at issue, neither the Commission nor the General Court can disre-
gard [the] environmental objective of the AGL (appeal judgment, paragraph 
87; Adria-Wien Pipeline, cited in paragraph 35 above, paragraph 41; and pa-
ragraph 49 above), since the elements which characterise different situations, 
and hence their comparability, must in particular be determined and assessed 
in the light of the subject-matter and purpose of the act which makes the dis-
tinction in question, as well as the principles and objectives of the field to which 
that act relates (see, to that effect and by analogy, Case C-127/07 Arcelor 
Atlantique and Lorraine and Others [2008] ECR I-9895, paragraph 26, and 
Case C-176/09 Luxembourg v Parliament and Council [2011] ECR I-0000, 
paragraph 32).”1549

This is a conclusive declaration by the General Court. It confirms that the 
assessment of prima facie selectivity of national measures is based on the 
objective-oriented comparison test specifically referring to Adria-Wien 
Pipeline and – most interestingly – to the case law concerning the applic-
ation of the general principle of equal treatment. By reiterating the prin-
ciples which govern a general non-discrimination approach spelled out in 

1547. C. Quigley, Comments on State aid, Taxation and Abuse of Law, in: Prohibition 
of Abuse of Law (De la Feria and Vogenauer eds., Hart Publishing 2011), pp. 509-518, 
at p. 511. Differently, Honoré, supra note 1398, p. 534 et seq., who maintains that the 
effects-doctrine does not fit to the first step of the selectivity analysis precisely in view of 
the Adria-Wien Pipeline test and its emphasis on the objective of the measure, however, it 
is suitable to assess the other criteria of State aid, namely those of ‘advantage’, ‘distortion 
of competition’ and ‘effect on trade’ or even the second step of the selectivity test, i.e. 
justification by the nature and general scheme of the system.  
1548. See especially, Case C-487/06 P British Aggregates, paras. 84-85, 87, 92.
1549. Case T-210/02 RENV British Aggregates Association v Commission, para. 68.
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Arcelor, the General Court also confirms that the concept of selectivity is a 
specific expression of the general principle of equal treatment in the field 
of State aid.    

Hence, the effect-based doctrine by no means entails that the objective of the 
measure is completely irrelevant in the State aid control.1550 The objective of 
the measure may, in theory, become relevant at three levels of the State aid 
analysis; that is, at (i) the comparison test that forms part of the examination 
of prima facie selectivity (as the GC held in the second judgment in British 
Aggregates); (ii) the examination of whether the selective measure may 
be justified by the nature or general scheme of the system or possibly, by 
any other reason; and (iii) the appraisal whether a State aid measure can be 
regarded compatible with the internal market under Article 107(3) TFEU. 
The assessment of the selectivity criterion involves only levels (i) and (ii), 
as the measure’s compatibility will have to be assessed after its selectivity 
and thus, its State aid character had already been established. As we will 
argue in the following Section, in our view, a methodically correct analysis 
takes account of the objective of the measure normally only at level (ii).            

9.4.4.3.  Objective of the measure versus objective of the system

On the basis of Adria-Wien Pipeline, the objective of the measure is clearly 
the most likely candidate for being the yardstick of comparison under the 
selectivity analysis. On the other hand, the Court’s case law on the general 
principle of equal treatment, specifically Arcelor (see above and Section 
9.4.2), lays down that both the objective of the measure and the objec-
tive of the system in which the measure is integrated are to be taken into 
account when comparing two situations which are treated differently by the 
measure under review. In fact, the case law concerning the comparison test 
in the field of fiscal State aid is particularly obscure on this point. While 
Adria-Wien Pipeline referred to the “objective pursued by the measure in 
question”,1551 other cases mention the “objective pursued by the system in 
question”,1552 “objective pursued by that regime” and “objective of the pro-
posed tax reform”,1553 as well as “the objective assigned to the tax system of 

1550. Similarly, Kurcz and Vallindas, supra note 1326, p. 181.
1551. Case C-143/99 Adria-Wien Pipeline, para. 41. Similarly, Case 409/00 Spain v 
Commission, para. 47; Case C-88/03 Portugal v Commission, para. 54; Case C-279/08 P 
Commission v Netherlands, para. 62.
1552. Case C-308/01, GIL Insurance, para. 68; Case C-172/03 Heiser, para. 40.
1553. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 75 and 101.
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the Member State concerned”.1554 In a few cases, the Court has completely 
omitted the phrase, referring to the objective of the measure or the system 
as the yardstick of comparison.1555 

Admittedly, in cases where the question put before the Court is whether or 
not the scope of a particular system is drawn appropriately, there is no diffe-
rence between the objective of the measure and the objective of the system. 
Nevertheless, in all other cases, i.e. where the Court examines a measure 
which forms part of a broader system, the question whether it is the measu-
re’s objective or the system’s objective which guides the comparison is 
highly relevant.1556 As observed in academic literature, the purpose of taking 
into account the objective of the measure or the system is to delimit the cir-
cle of undertakings whose tax treatment must be compared.1557 As long as 
we take the objective of the measure that is under review as the benchmark, 
the circle of comparable undertakings will be narrowed and with that the 
chance to find any differential treatment between those few undertakings 
falling within the circle will be lessened.1558 Another problem with taking 
the objective of the measure as a yardstick of comparison is that it seems 
to be a logically difficult intellectual exercise. Many times the conditions 
which define the eligibility for a certain measure will determine the measu-
re’s objective. If it is in the light of that objective that we have to assess 
whether the conditions are formulated in a way that the measure’s scope is 
broad enough so that it does not selectively benefit anyone, the comparative 
exercise becomes circular. This can be demonstrated by the Paint Graphos 
case where the issue was whether or not the preferential tax regime enjoyed 
by Italian cooperative societies qualified as State aid. In that judgement, the 
Court, in our view entirely correctly, took the corporation tax system as the 
reference framework and compared the situation of cooperatives with that of 
commercial companies in the light of the objective of that system, namely, 
the taxation of company profits1559 (to which we would add ‘in accordance 

1554. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49; Case T-210/02 RENV 
British Aggregates Associations v Commission, para. 49.
1555. Case C-487/06 P British Aggregates, para. 82; Joined Cases C-428/06 to C-434/06 
UGT-Rioja and others, para. 46; Case C-417/10 3M Italia, para. 40.
1556. Quigley, supra note 1365, p. 115 et seq.; L. H. López, General Thought on Selectivity 
and Consequences of a Broad Concept of State Aid in Tax Matters, 9 EStAL 4 (2010), 
pp. 807-819, at p. 814. Differently, Bartosch who, as far as we understand, considers it 
immaterial to the assessment of the selectivity of a measure whether the reference frame-
work is constituted by the statutory scheme or the individual measure, see A. Bartosch, 
Is there a need for a rule of reason in European State aid Law? Or how to arrive at a 
coherent concept of material selectivity?, 47 CMLRev 3 (2010), pp. 729-752, at p. 742.
1557. Quigley, supra note 1365, p. 115. 
1558. Prek and Lefèvre, supra note 1313, p. 340.
1559. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 50, 54. 
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with the ability to pay principle’, see Section 9.3.3.2.). Using this yardstick, 
the Court conducted a meaningful comparison, as the analysis basically 
boiled down to the inquiry whether or not cooperatives are able to earn as 
much profit as commercial companies. Had the Court taken the objective of 
the measure into account – that being the promotion of the social function 
and mutualist nature of cooperatives – it would have been self-evident that 
commercial companies, which do not possess the characteristics that the 
law requires of cooperatives to have precisely for the purpose of ensuring 
the fulfilment of social functions, can never be in a comparable situation to 
cooperatives. Under such comparison, cooperatives may enjoy any benefit 
whatsoever compared to commercial companies and such benefit would 
never be found selective. This also perfectly demonstrates the point made 
by Prek and Lefèvre, that is, taking the objective of the measure as a yard-
stick of comparison unduly narrows the scope of undertakings whose tax 
treatment is to be compared. It also proves that the concerns which Englisch 
expressed in the context of the fundamental freedoms in connection with 
taking the objective of the measure as a yardstick of comparison are also 
valid in the domain of the State aid rules.

As we recall, Englisch is opposed to building the comparison test on the 
objective of the measure because, on the one hand, the Court may not be 
able to correctly identify the objective of the national tax legislation at issue 
and, on the other, taking into account the objective of the measure at the 
level of examining the existence of discrimination may compromise the 
Court’s possibility to scrutinize the proportionality of the measure (Section 
9.4.3.7). The latter is best demonstrated, as pointed out by Englisch, by the 
Court’s Truck Center judgment.1560 In this case, the Court held that Belgium 
did not discriminate by levying a withholding tax on interests paid to 
non-resident lenders while taxing interests in the hands of resident lenders 
by way of corporate income tax, as these different tax arrangements related 
to different situations. More specifically, the Court held that resident and 
non-resident lenders were not in a comparable situation for, amongst other 
reasons, resident recipients of interest are subject to the supervision of the 
Belgian tax authorities which entails that taxes can be recovered from them 
directly whereas the recovery of tax from non-resident recipients requires 
assistance from the authorities of another Member State.1561 As it appears, 
the Court compared the situation of resident and non-resident recipients of 
interest in the light of the objective of the withholding tax under review; that 

1560. Case C-282/07 Truck Center. See Truck Center. Withholding tax on intercompany 
interest derived by non-resident companies compatible with freedom of establishment. 
ECJ (comments by Englisch), H&I 2009/2.5, pp. 48-50. 
1561. Case C-282/07 Truck Center, paras. 47-48. 
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is, ensuring the effective recovery of tax claims. The objective of ensuring 
effective fiscal supervision and recovery of taxes is a factor that the Court 
had examined throughout its direct tax case law as a potential justification 
for a discriminatory (or otherwise restrictive) tax measure.1562 A prime ex-
ample of this is Scorpio, a case which concerned a substantially similar tax 
measure, i.e. withholding tax on payments to non-resident service providers. 
There the Court considered – and accepted – the aim of ensuring effective 
collection of taxes as a justification for the restriction caused by the collec-
tion method of withholding tax at source.1563 As Englisch observes, although 
the practical outcomes of Truck Center and Scorpio – no infringement of the 
freedoms – were the same, the difference in the reasoning had significant 
consequences. In particular, in Truck Center, the Court stopped the exa-
mination as soon as it held that no discrimination was in place whereas in 
Scorpio, it reached the conclusion that the withholding tax was not in breach 
of the given freedom only after having assessed the proportionality of the 
measure as part of its justification analysis. The Truck Center–reasoning 
prevented the Court from taking into account the existence and effect of the 
Benelux Convention on mutual administrative assistance in the recovery of 
tax claims. The Court never got to the stage where it could have considered 
whether the withholding mechanism with regard to non-resident recipient 
of interests was indeed necessary to ensure the effective collection of taxes 
or assistance via the Benelux Convention would have provided a less res-
trictive means to achieve such aim.1564     

The considerations above provide an important lesson for the State aid field 
as well. Returning to Paint Graphos, had the Court taken the objective of the 
preferential tax scheme for cooperatives as the criterion of comparison when 
examining the selectivity of that measure, it would have had to conclude 
the analysis by finding that cooperatives are in a different situation from 
commercial companies, as the latter do not promote mutualism and social 
aims in any way whatsoever. This reasoning would bar the examination of 
whether the preferential scheme for cooperatives pursues those goals in a 
proportionate manner. If such approach were accepted, the significance of 
the Court’s statement that the testing of proportionality forms part of the 

1562. For example, ECJ, 15 May 1997, Case C-250/95 Futura Participations SA, Singer 
v Administration des Contributions;  ECJ, 14 September 2006, Case C-386/04 Centro di 
Musicologia Walter Stauffer v Finanzamt München für Körperschaften; CJ, 28 October 
2010, Case C-72/09 Rimbaud; ECJ, 11 June 2009, Joined Cases C-155/08 and 157/08 
X and E.H.A. Passenheim-van Schoot v Staatssecretaris van Financiën; CJ, 6 October 
2011, Case C-493/09 Commission v Portugal.
1563. ECJ, 3 October 2006, Case C-290/04 FKP Scorpio Konzertproduktionen GmbH 
v Finanzamt Hamburg-Eimsbüttel, paras. 35-36.
1564. Englisch, supra note 1560, p. 50.
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justification analysis based on the nature and general scheme of the tax 
system would be greatly reduced.1565 The Court would not even get to the 
justification stage of the assessment not having found any selective measure 
at the first place. 

An example where the lesson from the fundamental freedom case law had 
not been appropriately drawn is the Commission’s State aid decision on the 
Dutch Group Interest Box.1566 As described above, the Commission held that 
the Group Interest Box did not provide a selective advantage to companies 
being member of a corporate group as compared to stand-alone companies. 
The reasoning was that these two categories of persons are not in an objec-
tively comparable situation in the light of the objective of the measure and 
therefore, can be taxed differently on the receipt of interest income. The 
Group Interest Box provided that interest on intra-group loans is taxed in 
the hands of the creditor at a reduced rate of 5% instead of the normal rate 
of the corporate income tax whilst it can only be deducted at the same 
reduced rate by the payer of the interest. The Dutch authorities claimed 
that the objective of such measure was to reduce arbitrage between debt 
and equity financing within corporate groups by approximating the fiscal 
treatment of interest (deducted – taxed) and that of dividend (not deducted 
– (normally) not taxed). The Commission took into account this objective at 
the stage of examining the prima facie selectivity of the measure and found 
that “[w]ith respect to debt financing activities, related companies are not in 
a legal and factual situation comparable to that of unrelated companies”1567. 
Therefore, “the measure does not confer an advantage in a discriminatory 
manner on undertakings in similar situations”.1568 Although the lessening of 
tax arbitrage between debt and equity appears to be a legitimate objective, it 
should not have been used to preclude the selectivity of the Group Interest 
Box right at the first level of the State aid analysis. As the Group Interest 
Box forms part of the Dutch corporate income tax system and it derogates 
from the normal rules of that system in favour of intra-group interest, its 
selective nature should have been decided on in the light of the objective of 
the corporate income tax system. That objective is the taxation of corporate 
profits in accordance with the ‘ability to pay’ principle. In the light of the 
latter, group companies that receive intra-group interest are not in a different 
situation from other companies receiving interest income from unrelated 
companies. Hence, the measure should have been found to be prima facie 
selective. The objective of reducing arbitrage could have been taken into 

1565. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75.
1566. Commission Decision No C4/2007, supra note 1330.
1567. Ibid. para. 103.
1568. Ibid. para. 124.
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account when examining possible justifications for the measure. It seems 
to be undisputable that such objective can be regarded as intrinsic to the 
tax system and therefore, can come under the justification by the nature 
and general scheme of the system. The analysis, however, would not stop 
here. Within the ambit of justification, the proportionality of the measure 
should be scrutinized. This is the point at which the Group Interest Box 
could not escape the characterization as State aid. As we have discussed in 
an earlier analysis,1569 the Group Interest Box is not a suitable and necessary 
measure to achieve the mitigation of debt-equity arbitrage. The finding that 
the measure would have “the effect of reducing this arbitrage (in a domestic 
situation)”1570 cannot be defended. In a domestic setting where both the cre-
ditor and the debtor are companies resident in the Netherlands, there is no 
risk of arbitrage between debt and equity financing. Both from the point of 
view of the Netherlands and the taxpayer it is irrelevant in what form intra-
group financing is provided within a purely domestic group. The income 
related to the financing will be taxed once by the Netherlands either in the 
hands of the recipient (interest) or in the hands of the payer (dividends). For 
the taxpayer it makes no difference whether the recipient group member is 
taxed at 5% or 25.5% as long as the payment can be deducted on the side 
of the paying group member at the corresponding rate.1571 The absence of 
(substantial) possibility for arbitrage within a domestic group questions the 
coherence of the Group Interest Box. Perhaps even more relevant is the fact 
that the Group Interest Box even encourages arbitrage in a cross-border set-
ting where the Dutch group company provides financing to a foreign group 
member. In such situation, there is a clear bias in favour of debt financing, 
as the interest deducted at a normal rate in the payer’s Member State would 

1569. Szudoczky and Van de Streek, supra note 1330, p. 270. We note here that our 
views have somewhat changed compared to the ones expressed in this article, especially 
with regard to the question whether or not the examination of prima facie selectivity and 
that of justification by the nature and general scheme of the system form distinct steps of 
the analytical framework. While previously we considered these two steps as two sides 
of the same coin, now we are of the view that they are distinct steps of the State aid as-
sessment. Now we recognize that the comparisons that are made at the first stage of the 
analysis and at the justification stage thereof are different, as they are guided by different 
criteria. The first-level comparison is in the light of the objective of the system and the 
justification-level comparison is in that of the objective of the measure. While previous-
ly we have tried to ensure that the measure does not escape a test of proportionality by 
suggesting to incorporate the proportionality test into the single comparability analysis 
(which represented the examination of selectivity and justification at the same time), now 
we are clearly in favour of separating prima facie selectivity and justification which we 
are able to do precisely because of using different comparability criteria. Proportionality 
is examined at the justification stage. The State aid analysis this way mirrors the funda-
mental freedom analysis.    
1570. Commission Decision No C4/2007, supra note 1330, para. 86.
1571. The situation would only be different if the payer is in a loss position. 
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be taxed only at a 5% rate in the hands of the Dutch resident lender. This 
demonstrates that the Group Interest Box is clearly inconsistent with its 
objective insofar as under certain circumstances it has precisely the opposite 
effect to the one that it was designed to have. Due to its incoherence and 
inconsistence, the Group Interest Box is evidently not suitable for achieving 
the objective that it has been alleged to pursue.1572 Therefore, the measure 
fails the proportionality test and therefore, cannot be considered justified 
by the nature and general scheme of the system. The Commission, by using 
the measure’s objective as a comparability criterion at the level of prima 
facie selectivity, missed the chance to delve into the proportionality of the 
Group Interest Box, which, in this case, could have diametrically changed 
the outcome. 

Finally, in the case where the State aid review is aimed at determining 
whether the scope of a special tax or the general tax system is broad enough 
to include all the taxpayers who are in an objectively comparable situation 
in the light of the objective of the tax, no distinction can be made – in 
terms of the criterion of comparison – between the two stages of the selec-
tivity analysis. Both at the examination of prima facie selectivity and that 
of justification only the objective of the tax can be taken as a comparability 
criterion. This is demonstrated by the General Court’s second judgment in 
British Aggregates. At both levels of the selectivity analysis, the GC looked 
at the environmental objective of the levy, that is, encouraging a shift in 
demand from primary aggregates towards environmentally less harmful 
secondary aggregates as well as the  ‘normal taxation principle’ underpin-
ning the special levy at issue.1573 The difference between the two levels of 
the analysis was that the examination at the justification stage was more 
detailed, extending to the consistency of the exemptions from the levy with 
the objective of the levy, which is, in effect, part of the proportionality 
assessment.  

Apart from the latter case, we consider that in the selectivity analysis at the 
stage of examining the prima facie selectivity of a fiscal measure the objec-
tive of the system should be taken into account instead of the objective of the 
measure under review.1574 Nevertheless, the measure’s objective should play 
a role when examining whether or not the prima facie selective measure 

1572. On the roles that consistency and coherence play at the justification stage of the 
fundamental freedom analysis, see G. Mathisen, Consistency and Coherence as Conditions 
for Justification of Member State Measures Restricting Free Movement, 47 CMLRev 4 
(2010), pp. 1021-1048.   
1573. Case T-210/02 RENV British Aggregates Association v Commission, paras. 71,78, 85.
1574. Contrarily, López, supra note 1556, p. 814.
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is justified by the nature and general scheme of the system or possibly, by 
other grounds of justification. This follows also from the Court’s case law 
on the general principle of equality, which refers not only to the ”principles 
and objectives of the field” but also the ”subject-matter and purpose” of the 
measure as the criteria determining comparability. 

9.4.4.4.  Comparison at which level? 

The conclusions in the previous Section suggest that a multiple compari-
son may have to be carried out at different levels of the State aid analysis. 
First, a comparison is to be made between the undertakings benefitting from 
the measure and those excluded from the advantage in order to determine 
whether the measure is prima facie selective. If the latter is affirmed, a com-
parison will again have to be made at the stage of justification. It is fairly 
logical that the comparisons at the two levels should take different factors as 
a yardstick. Otherwise, the two steps of selectivity assessment – i.e. prima 
facie selectivity and justification – could hardly be kept apart. If it were the 
objective of the measure that would steer the initial comparison at the level 
of prima facie selectivity the justification analysis would become superflu-
ous. This is apparent if one considers the case where the initial comparison 
shows that the beneficiaries of the measure are in a comparable situation to 
those who are excluded from it in the light of the measure’s objective. In 
this case, it would be very hard to conclude that any differentiation between 
those two comparable groups derives from the nature and general scheme of 
the regime unless we ignore the fact that the measure pursues its objective in 
an inconsistent and disproportionate manner, as it does not benefit all those 
who should benefit in the light of its own objective. Therefore, in this case, 
any finding of a measure being justified seems to be automatically excluded, 
which deprives the justification analysis of its meaning. 

It is interesting to compare this result with the analysis under the fundamen-
tal freedoms. It is common ground that in the Court’s fundamental freedom 
analysis the investigation of the existence of discrimination (or restriction) 
is distinguished from the examination of justifications. The question that 
arises in this regard is at which level of the analysis must a comparison 
test be carried out when testing national tax measures under the freedoms. 
From the concept of discrimination it follows that the question whether or 
not a cross-border situation is comparable to a purely domestic one must 
be examined at the level of establishing the existence of discrimination. 
However, looking at the case law, it is striking that the Court frequently 
makes this sort of comparability analysis at the level of justification. This is 
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the situation in cases where the free movement of capital is applied. Under 
this freedom, the standard analysis – after the existence of a restriction had 
been confirmed – goes as follows: 

“It must, however, be examined whether that restriction on the free movement 
of capital is capable of being justified having regard to the provisions of the 
EC Treaty.

It should be recalled in that respect that, in accordance with Article 58(1)(a) EC 
[now Article 65(1)(a) TFEU], ‘… Article 56 [now Article 63] shall be without 
prejudice to the right of Member States … to apply the relevant provisions of 
their tax law which distinguish between taxpayers who are not in the same 
situation with regard to … the place where their capital is invested’.

[...] A distinction must therefore be made between unequal treatment which 
is permitted under Article 58(1)(a) EC and arbitrary discrimination which is 
prohibited by Article 58(3). 

In that respect, the case-law shows that, for national tax legislation like that at 
issue, [...], to be capable of being regarded as compatible with the Treaty provi-
sions on the free movement of capital, the difference in treatment must concern 
situations which are not objectively comparable or be justified by overriding 
reasons in the general interest [...]”1575      

This method of analysis is explicable by the original aim of the Court to 
align the provisions under Article 65(1)(a) TFEU with its rule of reason 
analysis developed under the case law and thereby render it a mere decla-
ratory provision.1576 It is hard to disagree with Englisch that, for the sake of 
methodological clarity, such comparability analysis should be shifted back 
to the discrimination-level of the assessment.1577 

On the other hand, a comparative exercise cannot be sidestepped when ans-
wering the question whether or not the Member State had legitimate and 
justifiable reasons for discriminating cross-border situations as compared to 
domestic ones. Such exercise aims to determine whether in the light of the 
reason(s) put forward by the Member State for the discriminatory national 
provision cross-border situations are indeed set apart from domestic ones. 
Wattel argues that the reasons that the Court has so far accepted as a justi-
fication for a discriminatory national tax provision basically boil down to 

1575. Case C-319/02 Manninen, paras. 25-29. See also ECJ, 6 June 2000, Case C-35/98 
Staatssecretaris van Financiën v B.G.M. Verkooijen, para. 43; Case C-315/02 Lenz, paras. 
26-27; Case C-540/07 Commission v Italy, paras. 46-50; Case C-487/08 Commission v 
Spain, paras. 44-48. 
1576. Englisch, supra note 1471, p. 202.
1577. Case C-284/09 Commission v Germany is the right step in this direction, see paras. 
52-60.  
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two grounds: (i) tax base integrity, and (ii) preservation of effective fiscal 
supervision.1578 It is clear that in the light of these objectives cross-border 
situations are indeed different from domestic ones. When a cross-border ele-
ment is present in a transaction, the Member State’s tax base integrity is at 
risk due to the possibility of shifting income which has been generated in its 
territory to another Member State whereas evidently, no such risks exits in 
purely domestic settings. Similarly, a Member State in a cross-border setting 
where non-resident taxpayers are involved cannot exercise as effective fiscal 
supervision over the latter as it can over resident ones in a purely domestic 
situation. Although the Court does not emphasise it, a comparative aspect 
is implied in its justification analysis.    

Hence, the fundamental freedom analysis involves a multi-level compara-
tive exercise just as the State aid analysis does. The question how to dis-
cern the two comparisons from each other seems to be a concern under the 
fundamental freedoms as well. This was pinpointed by Advocate General 
Kokott when she considered whether or not a comparability examination 
is necessary in order for a (discriminatory) restriction to be established in 
home State settings:      

“[...] it seems to me sensible to follow the example of several of the Court’s jud-
gments and to refrain from considering the objective comparability of situations 
when establishing whether there is a restriction of the freedom of establishment 
by the Member State of origin. This is also supported by the fact that examinati-
on of the objective comparability of situations cannot, in my view, be exhaustive 
without considering the reason for the different treatment. However, that is 
precisely a question of the justification for a restriction, which I shall deal with 
in the following section.”1579

As the Court takes various factors as the yardstick of comparison when esta-
blishing discrimination, not always is there a possibility for overlap between 
the first-level and the justification-level comparison. When the Court uses 
the tax treatment or the factual situation as a yardstick for the first-level 
comparison, it will only look at the objective of the measure at the justifi-
cation stage of the analysis. Conversely, when the objective of the measure 
becomes the comparability criterion at the first stage of the analysis, there 
is potential scope for overlap. The Court, however, avoids such overlap by 
taking into account various objectives behind the measure at the two diffe-
rent analytical levels. When establishing the existence of discrimination it 
normally refers to the objective of the measure from an internal market (i.e. 
overall) perspective without regard to territorial jurisdictions. For example 

1578. Terra and Wattel, supra note 942, pp. 894-896, 931-938. 
1579. Opinion of Advocate General Kokott, 19 July 2012, Case C-123/11 A Oy, para. 40.
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in the inbound dividends cases, the objective of the measure in the light 
of which comparability between domestic-source and foreign-source divi-
dends is examined is the elimination of economic double taxation irrespec-
tive whether the latter is the result of exercising taxing jurisdiction by one 
Member State or two Member States. In the group taxation cases, the situ-
ation of domestic groups and groups containing a cross-border element are 
examined in the light of the objective of treating the group as an economic 
unit without regard to the fact that the members of the group whose results 
are to be consolidated are subject to different tax jurisdictions (see Section 
9.4.3.5.). On the other hand, at the justification-level the Court takes into 
account the reasons for which the Member State has limited the measure 
to domestic situations exclusively (if it is an advantage) or to cross-border 
situations (if it is a disadvantage); those reasons being the preservation of 
the coherence of the tax system or the balanced allocation of taxing rights, 
the prevention of tax avoidance or ensuring the effectiveness of fiscal super-
vision. This proves Englisch’s point that the Court’s choice of the objective 
of the measure for the purposes of the comparability analysis is subjective 
and influenced by the result that the Court intends for the comparability 
assessment to have (see Section 9.4.3.7.). Wattel mentions that the Court 
wanders between the first and the second stages of the fundamental freedom 
analysis when carrying out the comparison test.1580 He also considers that 
the discrimination- and the justification analyses are often conflated due to 
the use of the wrong comparability criterion in the discrimination analysis. 
In his view, the correct comparability criterion is the subjection-to-tax, in 
view of which many measures, which the Court has cleared only at the 
justification stage, did not, in fact, constitute discrimination at all and as 
such, fell outside the scope of the fundamental freedoms.1581 For example, 
he argues that in Oy AA subsidiaries of resident parent companies and sub-
sidiaries of non-resident parent companies should not have been found com-
parable due to the fact that non-resident parent companies are not subject 
to tax in the Member State of the subsidiary. In contrast, the Court held the 
two categories to be comparable but found the non-extension of the group 
contribution regime to non-resident parent companies justified for reasons 
of preserving the balanced allocation of taxing right and preventing tax 
avoidance. The reasoning under the justification analysis basically equalled 
to saying that being subject to tax is not comparable to not being subject 
to tax.1582 Advocate General Geelhoed, in his Opinion in Thin Cap Group 

1580. Terra and Wattel, supra note 942, p. 64.
1581. Ibid. pp. 91, 903, 1030-1031, 1037.
1582. Ibid. p. 903.
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Litigation, made a similar observation as regards the unclear distinction 
between the assessment of discrimination and that of justification on the 
ground of fiscal cohesion:

“In such cases [...] assessment of the applicability of the ‘fiscal cohesion defen-
ce’ was in fact conceptually indistinct from that of determining whether national 
legislation is discriminatory. In the vast majority of cases, therefore, one could 
indeed question whether the defence of ‘fiscal cohesion’ really has any useful 
separate function.”1583

Wattel explains that the Court’s preference for excluding the infringement 
of the freedoms at the justification-level instead of the discrimination-level 
may have to do with the Court’s unwillingness to abandon completely  the 
scrutiny of indiscriminate direct tax measures. The Court’s approach ensu-
res that such measures do not fall outside the scope of the freedoms and can 
be scrutinized for their proportionality.1584    

Consequently, from the above it is apparent that a logical analytical frame-
work – either under the fundamental freedoms or the State aid rules – can 
only be constructed if the first-stage assessment and the analysis of possible 
justifications take different yardsticks for the comparisons which should be 
conducted in their respective ambits. As regards our proposed analytical 
framework for the application of the State aid rules to fiscal measures, the 
conclusion is that it should include a comparative analysis, both at the level 
of prima facie selectivity and at that of justification, which, however, are 
guided by different comparability criteria. 

9.4.4.5.  ‘Undertakings in a comparable situation’ versus 
‘undertakings in competition’

As discussed above, Englisch dismisses the comparability criteria employed 
by the Court in its discrimination analysis and suggests that such analysis 
should be guided by the objective of the fundamental freedoms, that is, 
unrestricted market access and undistorted competition in the internal mar-
ket. A comparison conducted in the light of the latter basically boils down 
to the examination of competitive relationship between non-residents and 
residents, free movers and domestic enterprises, cross-border and domestic 
investments or other transactions. The State aid rules are just as instrumental 
in the functioning of the internal market as the fundamental freedoms and 

1583. Opinion of Advocate General Geelhoed, 29 June 2006, Case C-524/04 Test Claimants 
in the Thin Cap Group Litigation v Commissioners of Inland Revenue, para. 90.
1584. Terra and Wattel, supra note 942, p. 91.
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their purpose is explicitly guaranteeing undistorted competition in the inter-
nal market. Thus, the question arises whether the existence of a competitive 
relationship between the undertakings concerned could serve as a yardstick 
of comparison under the State aid rules too.

Such proposal has been made both by an Advocate General and by scholars. 
Advocate General Darmon, one of the first advocates of the derogation 
approach, rejected the use of the discrimination (i.e. comparison) concept 
under the State aid rules on the ground that “discrimination necessarily 
implies the existence of undertakings or products in an identical situation, 
and therefore in competition [...]”.1585 He set aside this concept, as the exist-
ence of competing undertakings in the same Member State where the favou-
red undertakings operate is not a necessary requirement for a finding of 
State aid. While this may well be true, the argumentation is interesting for 
another reason. Specifically, Advocate General Darmon equates the notion 
of ‘being in an identical situation’ with that of ‘being in competition’. This 
implies that, in his view, comparability could be established between under-
takings where those undertakings are in competition with each other. 

A similar theory is put forward by Lang. In his view, the tertium comparati-
onis for the purposes of the comparison under Article 107(1) is the existence 
of a considerable competitive relationship between the undertakings being 
compared.1586 He adds that the intensity of such competitive relationship 
also matters and the latter “must be determined by a decision handed down 
by a judge” and it “must be examined in the scope of proportionality”.1587 
In our understanding, this proposition entails that besides the verification 
of whether or not two undertakings are in considerable competition with 
each other there is no need for further investigation in order to establish 
comparability. In other words, a sufficient degree of competition between 
the companies concerned not only renders a comparison feasible but also 
makes the undertakings automatically comparable (i.e. alike). 

In contrast to the above, Golfinopoulos points out that the notions of 
‘undertakings in a comparable situation’ and ‘competing undertakings’ do 
not necessarily coincide due primarily to the fact that  they are related to 

1585. Opinion of Advocate General Darmon, Joined Cases C-72/91 and C-73/91 Sloman 
Neptun, para. 61.
1586. Lang, supra note 1302, p. 420. For a similar suggestion, see López, supra note 
1556, p. 813.
1587. Lang, supra note 1302, p. 420.
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different elements of the State aid concept.1588 The notion of ‘undertakings 
in a comparable situation’ is linked to the ’selectivity’ element of the State 
aid concept whereas that of ‘competing undertakings’ relates to the ‘dis-
tortion of competition’ element of the latter. The first requires an analysis 
within the framework of the tax system of the Member State concerned1589 
while the second allows the situation of competitors not only in the same 
Member State but also in other Member States to be taken into account.1590 
The author uses the following elucidating example to show that ‘compara-
bility’ and ‘being in competition’ refer to different conditions of State aid:

“[…] where a measure favours company A as opposed to company B without 
any justification based on the aim of the measure, and the result is a competitive 
advantage conferred on A in relation to any of its competitors (i.e. company C), 
this measure could qualify as state aid […]”1591   

Thus, while Englisch’s proposal may function in the context of the fun-
damental freedoms, in the context of the State aid rules there is a separate 
condition in the State aid definition which has regard to the competitive 
relationship between undertakings (i.e. distortion of competition) and the-
refore, the same cannot determine comparability under a different condition 
(i.e. selectivity).   

The tenet that the existence of a competitive relationship between underta-
kings must be distinguished from the comparability of undertakings is, in 
fact, confirmed by the Court’s case law on the general principle of equal 
treatment. In Arcelor the Court held that: 

“[…] as regards the comparability of the sectors in question […] the possible 
existence of competition between those sectors cannot constitute a decisive 
criterion […]”1592 

9.4.4.6.  Assessment

In conclusion, comparisons must be carried out at different levels of the State 
aid analysis. First, a comparison is to be made between the undertakings 

1588. C. Golfinopoulos, Concept of selectivity criterion in state aid definition following 
the Adria-Wien judgment – measures justified by the ‘nature or general scheme of a sys-
tem’, 24 European Competition Law Review 10 (2003), pp. 543-549, at p. 546. Similarly, 
Micheau, supra note 1314, p. 283 and Rossi-Maccanico, supra note 1341, Ch. 14.2.
1589. Case T-308/00 Salzgitter, para. 81.
1590. Case 173/73 Italy v Commission, paras. 17, 19. See Quigley, supra note 1437, 
pp. 42-43.
1591. Golfinopoulos, supra note 1588, p. 546.
1592. Case C-127/07 Société Arcelor, para. 36.
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benefitting from the measures and those excluded from it in the light of the 
objective of the system of which the measure forms part in order to deter-
mine whether the measure is prima facie selective. If the latter is affirmed, 
a comparison will again have to be made at the stage of justification, this 
time in the light of the objective of the measure, in order to confirm that 
the measure is consistent with its objective in the sense that it extends the 
advantage to all the subjects who are in an objectively comparable situation. 

In the course of these comparisons, besides the objective of the system and 
the objective of the measure, which function as the actual yardsticks of the 
comparisons, both the legal and the factual circumstances of the subjects 
being compared must be taken into account. In our view, the Court’s reaso-
ning in Paint Graphos clearly exemplifies how all these factors come into 
play in the State aid analysis. 

In Paint Graphos, the Court reaffirmed that the identification of the refe-
rence system – most of the times – forms part of the State aid analysis; in 
fact, it constitutes the first step thereof. From our previous discussions, it 
is clear that this is contingent on the type of the measure subjected to State 
aid scrutiny. The derogation test, which comprises the identification of the 
reference system and a derogation from such system, applies only where 
the measure under scrutiny is integrated into a comprehensive system. 
Accordingly, the Court in Paint Graphos first verified whether or not the 
preferential tax regime applicable to Italian cooperative societies was part of 
the corporation tax system and whether, in turn, the latter could be regarded 
as the reference framework. This step in the analysis seems to be of greater 
importance in this case than in general. More often than not, it is rather 
evident that the measure at issue forms part of a broader system. Such is the 
case with, for example, various incentives for R&D, employment, environ-
ment and investments in certain regions, which are provided for within 
the framework of the corporate income tax or any other tax which itself 
constitutes a (sub)system. The former incentives are related to horizontal 
objectives and their conditions can, in principle, be met by any taxpayer 
who carries out the eligible function or activity. Conversely, in the case of a 
regime applicable to undertakings in a specific sector of the economy (e.g. 
banking) or taking a specific legal form (e.g. investment funds) the ques-
tion whether such regime forms part of the broader (corporate tax) system 
or it constitutes a system of its own is more complex. In Paint Graphos, 
the Court had regard to the general tax treatment of cooperative societies 
in order to decide whether they could be considered as being part of the 
corporate tax system just as commercial companies. In particular, the Court 
pointed out that the basis of assessment of the cooperatives is determined 



568

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

in the same way as that of other companies, namely by calculating the 
net profits earned by their activities at the end of each year. This enabled 
cooperatives to be treated as belonging to the same comprehensive system 
as commercial companies. This meant that the general provisions of the 
corporation tax system were taken as the reference system in relation to coo-
peratives. As is apparent, already at this preliminary stage the Court made 
a sort of comparison between cooperatives and commercial companies, in 
which it used the tax treatment which applied to these undertakings under 
Italian law (i.e. legal circumstances) as a comparability criterion in order 
to determine whether the two categories were comparable.  Thereafter, the 
Court identified a deviation from the reference system in favour of coope-
ratives consisting of an exemption from corporation tax. In order to confirm 
the existence of a derogation, the Court applied the comparison test known 
from Adria-Wien Pipeline. It assessed whether the situation of cooperatives 
is comparable to that of commercial companies taking the objective of the 
corporate tax system, i.e. the taxation of company profits, as a comparabi-
lity criterion. Thus, at the stage of examining prima facie selectivity, the 
yardstick of comparison is the objective of the reference system. In reality, 
the objective of taxing company profits can function as a criterion of com-
parison if we add to it the fundamental principle which underlies most of 
the income tax systems, that is, the principle of ‘ability to pay’. In the light 
of the objective of taxing company profits in line with the ‘ability to pay’ 
principle, the Court examined whether the legal environment for coopera-
tives which prescribes various operating principles for them allows them 
to earn as much profit as commercial companies. Hence, the Court has had 
regard to the legal circumstances of cooperatives. Basically, it identified 
the legal characteristics of cooperatives (i.e. not managed in the interest of 
outside investors, importance of individuals, common interest objective, 
non-distributable assets, limited access to equity markets etc.) which are 
relevant in view of the purpose of taxing taxpayers’ profits in accordance 
with their ‘ability to pay’. The Court left it to the national court to ultimately 
decide on whether Italian cooperative societies are able to make as much 
profit as commercial companies and thus, are comparable to the latter.1593 It 
is apparent that the main factors that have played a role in the comparison 
at the level of prima facie selectivity are the objective of the system, as 
a yardstick, and the legal circumstances of the subjects being compared. 
Subsequently, the Court also referred to the fact that the Member State 
must monitor that the tax advantages aimed at cooperatives are not abused 
and the undertakings that benefit from it do not choose this legal form for 

1593. The Court also gave valuable guidance as to the examination of justification based 
on the nature and general scheme of the system, which will be discussed infra. 
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the sole purpose of making use of the tax advantages associated with the 
form of cooperatives. This can be interpreted as a reference to the factual 
circumstances of the undertakings operating as cooperatives. Thus, factual 
circumstances also become a factor in the comparison (although only at a 
later stage, that of justification). Consequently, this reasoning incorporates 
all the factors which, according to Adria-Wien Pipeline, form part of the 
examination of selectivity with the difference that instead of the objective 
of the measure it takes as comparability criterion the objective of the refe-
rence system. 

The above resembles to the Court’s fundamental freedom case law insofar 
as the comparability analysis plays a key role in the assessment.1594 The 
Court, in making the comparison, referred to the factors which we know 
from the fundamental freedom analysis with the difference that in this case 
the criterion of comparability is clearly the objective of the reference sys-
tem in the light of which the relevant legal and factual circumstances of the 
subjects have been compared whereas in the domain of the fundamental 
freedoms these factors are used quite randomly insofar as the Court treats 
one or other of the three as the criterion of comparability. 

9.5.  Interim conclusions

In the Sections above, we have described and explained the analysis that 
we propose to be conducted at the first stage of the examination of selecti-
vity of fiscal measures. Essentially, the analysis of prima facie selectivity 
depends on the structural features of the measure under examination. If the 
measure under review is a self-sufficient measure, that is, it itself constitu-
tes a system – either the general tax system or a subsystem – the question 

1594. Contrarily, O’Brien who – while emphasising the analogous way of assessing 
direct tax measures under the fundamental freedoms and the State aid rules – considers 
that one of the main causes of the analogy is the secondary importance of the concept of 
discrimination under both analyses. She considers that under the State aid rules it is enough 
that a rule applies to some undertakings while not to others for finding it selective while 
in the fundamental freedom analysis an infringement will be found as soon as a direct 
tax measure creates an impediment to the exercise of the freedoms irrespective whether 
the situations scrutinized are comparable or not, see O’Brien, supra note 1298, p. 231. As 
far as the fundamental freedom case law is concerned, it is true that the Court does not 
always engage in a genuine discrimination analysis, as it sometimes omits the reasoning 
why it considers two situations comparable. However, this only occurs in outbound cases 
(see Section 9.4.3.6.). As to the State aid analysis, recent cases, inter alia, Paint Graphos, 
clearly prove that the Court devotes much attention to the question whether or not the 
situations under review are comparable even though the question at which stage of the 
assessment the comparison is to be made is far from clear.    
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to be answered under the State aid review is whether its scope is defined 
in such a way that it covers all the undertakings which are in a legally and 
factually comparable situation in the light of the objective of the tax. Thus, 
the prima facie selectivity of such measure is to be established via the pure 
comparison approach without the need to identify a reference system and 
a derogation. The selectivity of such system is not dependent on the fact 
whether the majority or the minority of potential taxpayers fall within the 
scope of the system. By this interpretation, the State aid regime can be used 
to ensure that taxes are levied in a coherent and neutral way so that all those 
subjects who should be liable to tax according to the internal logic of the tax 
are, in fact, covered by the scope of the tax.

The other category of tax measures comprises those measures which form 
part of a broader, comprehensive system. In the case of these measures, the 
derogation approach continues to be relevant for the establishment of their 
prima facie selectivity. Under this approach, first, the reference system must 
be identified and then it has to be examined whether the (dis)advantageous 
treatment that the tax measure entails constitutes a derogation from such 
reference system inasmuch as it leads to situations which are legally and 
factually comparable being treated differently. The rules which make up 
the reference system are those which implement the fundamental guiding 
principle of the system, which can either be the principle of ‘ability to pay’ 
or another specific principle, for example, environmental protection. 

In the case of these measures, the analysis combines the derogation test 
with the comparison test. The comparison test is, in fact, used to verify the 
presence of a derogation from the reference system. A derogation will only 
exist if the measure under review results in differential treatment of objecti-
vely comparable situations. The fact that the derogation test cannot operate 
without the comparison test does not mean that it would be redundant in the 
selectivity analysis of fiscal measures. The function of the derogation test – 
by making the identification of the reference system necessary – is to help 
choose the correct pair of comparators for the purposes of the comparison 
test. We have seen that this becomes especially important in the case of 
complex tax schemes where several layers of rules interact amongst which 
it may not be easy to identify the general rule and the exception. This way 
the derogation test makes the conduct of comparison easier.       

As regards the application of the derogation test, we suggested that the 
prima facie selectivity of fiscal measures should not depend on whether the 
measure derogates from the reference system to the effect of creating an 
advantage or a burden for certain undertakings. ‘Advantage’ and ‘burden’ 
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are the two sides of the same coin and they are both capable of distor-
ting competition. Therefore, any unjustified differentiation within a sys-
tem which constitutes a derogation to either direction from the benchmark 
should be brought within the scope of State aid. This approach is inherent 
in the effect-based doctrine of State aid control. 

As far as the comparison test is concerned, it is the predominant compo-
nent of the selectivity analysis which links the latter to the discrimination 
analysis under the fundamental freedoms. Both selectivity and discrimi-
nation are concerned with different treatment of objectively comparable 
situations. In this sense, both concepts are the specific expression of the 
general principle of equality in their respective fields. For this reason, we 
examined in parallel the selectivity analysis under the State aid rules and the 
discrimination analysis under the fundamental freedoms. We focused this 
parallel examination on two issues which raise the most conceptual difficul-
ties under both analyses. First, we discussed the question of which criteria 
govern the comparison under the discrimination analysis, on the one hand, 
and the selectivity analysis, on the other. Second, we dealt with the question 
of where the comparative analysis takes place under both analyses, that is, 
whether at the level of examining the existence of selectivity/discrimination 
or the level of justification or both.   

As regards the first question, with respect to the fundamental freedom ana-
lysis we concluded that the Court essentially takes into account three types 
of factors for the purposes of establishing comparability and in turn, discri-
mination: (i) the tax treatment of the cross-border situation under the law 
of the Member State concerned, (ii) the factual circumstances of the case, 
and (iii) the objective of the national measure under review. The compari-
son test under the State aid analysis integrates all these factors while it also 
designates the objective of the measure as the actual yardstick of the com-
parison. This means that the objective of the measure helps in identifying 
the relevant legal and factual characteristics of the subjects which need to 
be taken into account in the course of the comparison. While in the discri-
mination analysis the Court uses the three factors quite randomly insofar 
as it treats one or the other of them as the criterion of comparability, for the 
purpose of the selectivity analysis it seems to be clear that legal and factual 
circumstances do not function as such criterion. Nevertheless, the question 
of what constitutes the criterion of comparability is not much clearer under 
the State aid case law than under the fundamental freedoms case law. This 
is due to the fact that the Court sometimes uses the objective of the measure 
under review as such criterion whereas in other cases the objective of the 
system of which the measure forms part.    



572

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

In our view, in a consistent analytical framework the objective of the system 
should be taken as the yardstick of comparison at the stage of examining 
prima facie selectivity. This applies not only to the case where the State 
aid review is aimed at scrutinizing the scope of a (general or sub)system. 
Also in the case where the measure under review forms part of a broader 
system the comparison at the first stage of the selectivity assessment have 
to be conducted in the light of the overall objective and guiding principle 
of the system instead of the objective of the measure. This conclusion is 
connected to the answer to the second problem which we examined, that 
is, the level of assessment where the comparison should be made. In our 
proposed method of analysis a comparison should be carried out both at the 
level of examining prima facie selectivity and at the level of justification. In 
order to keep the two stages of the selectivity analysis apart and to preserve 
the useful function of each stage the comparisons at the different stages 
should be conducted in the light of different factors. Therefore, at the stage 
of prima facie selectivity this factor should be the objective of the system 
whereas at the justification stage the objective of the measure. 

We drew this conclusion having regard to the anomalies of the fundamental 
freedom analysis. The examination of the case law in that area showed 
that the phase of establishing the existence of discrimination and that of 
the examination of justification are often not clearly distinguished. This is 
the case where either the comparison which belongs to the first phase of 
the analysis is shifted to justification phase or where the objective of the 
measure which is normally taken into account at the justification phase is 
used as a comparability criterion in establishing the existence of discrimi-
nation. In the former case, the consequence is that situations which entail 
different treatment of different situations are brought within the ambit of 
discrimination. In the latter case, taking into account the objective of the 
measure at the level of examining the existence of discrimination may com-
promise the Court’s ability to scrutinize the proportionality of the measure. 
In order to avoid these consequences in the State aid analysis in our pro-
posed analytical framework the comparative analyses at the level of prima 
facie selectivity and that of justification are guided by different and clearly 
defined comparability criteria.

9.6.  Selectivity and advantage 

In our proposed analytical framework, the steps that we have described so 
far constitute the first stage of the State aid analysis. These steps involve 
a comparative approach applied either on its own or combined with the 
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derogation test. Specifically, when the measure scrutinized under the State 
aid rules constitutes a system in itself, the analysis starts with determining 
whether the scope of the measure is defined in such a way that it covers all 
those undertakings which are in a legally and factually comparable situation 
in the light of the objective of the measure. In other cases, when the tax 
measure subjected to State aid review forms part of a broader system or 
scheme the first step in the analysis is the identification of the reference 
system and the finding of a derogation from such system. A derogation will 
be in place if the measure differentiates between undertakings which are in a 
legally and factually comparable situation in the light of the objective of the 
system of which the measure forms part. Through the application of these 
steps, we can determine what type of fiscal measures fall under the scope 
of Article 107(1) TFEU at the outset. We have called this first phase of the 
State aid analysis the examination of prima facie selectivity. As we have 
already hinted at, the State aid analysis includes a second phase; namely, 
that of justification. The function of the latter is to determine whether a 
prima facie selective tax measure can be justified by the ‘nature of general 
scheme of the system’ or perhaps on another ground so that it escapes the 
eventual categorization as State aid. 

Conspicuously, this proposed analytical framework is confined to the 
establishment of the selectivity of the measure under review. Hence, one 
could ask where the other elements of the concept of State aid mentioned 
in Article 107(1) TFEU are to be examined within this framework. In parti-
cular, besides being selective, a State aid measure should confer an advan-
tage on the recipients, be financed from State resources and affect trade 
between the Member States while resulting in a distortion of competition. 
These conditions are recalled – albeit with some variations – by each and 
every Commission decision and Court judgment in the field of State aid. In 
spite of this, the Commission and the Union Courts appear to devote little 
attention to the conditions of ‘effect on trade between Member State’ and 
‘distortion of competition’.1595 As regards the former condition, the Court 
has consistently held that when aid granted by a Member State strengthens 
the position of an undertaking compared with other undertakings compe-
ting in intra-Community trade, the latter must be regarded as affected by 
that aid.1596 It is not even necessary that the beneficiary undertaking itself is 

1595. J. L. Da Cruz Vilaça, Material and Geographic Selectivity in State Aid – Recent 
Developments, 8 EStAL 4 (2009), pp. 443-451, at p. 444.
1596. ECJ, 17 September 1980, Case 730/79 Philip Morris v Commission, para. 11; 
ECJ, 7 March 2002, Case C-310/99 Italy v Commission, para. 84; ECJ, 20 November 
2003, Case C-126/01 Ministre de l’économie, des finances et de l’industrie v GEMO SA, 
para. 41.
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involved in intra-Community trade. Aid granted by a Member State to an 
undertaking may help to maintain or increase domestic activity, with the 
result that undertakings established in other Member States have less chance 
of penetrating the market of the Member State concerned.1597 As regards 
the latter condition, under settled case law, for a measure to (potentially) 
distort competition it is sufficient that the recipient of the aid competes with 
other undertakings on markets open to competition.1598 Given that these 
conditions are very easily fulfilled, it is fair to say that as long as a measure 
has been found selective in the course of the State aid review its effect on 
intra-EU trade and on competition is more or less presumed. As regards the 
financing of the aid from State resources, it is evidently met in the case of 
renouncing tax revenue to the benefit of certain undertakings.  

This leaves us with one outstanding criterion, which is the requirement of 
‘advantage’. As it is apparent from the proposed analytical framework, we 
are of the view that as long as a tax measures’ (prima facie) selectivity is 
established through the steps described above there is no need to inquire 
whether or not any other condition is met by the measure. In other words, 
the finding of selectivity implies that the measure confers an advantage to 
a certain category of undertakings. Thus, the criteria of ‘advantage’ and 
‘selectivity’ do not require independent examinations. In fact, this is in line 
with the Courts’ perception. In the State aid case law, we can detect a clear 
tendency to merge the examination of these two elements of the State aid 
concept.1599 An obvious sign of this is that the Court often dispenses with 
one or other of the two criteria when recalling the elements of State aid. 
For example, in Paint Graphos, the Court cited the conditions for catego-
rising a national measure as State aid under Article 107(1) TFEU as being 
(i) the financing of that measure by the State or through State resources; 
(ii) the selectivity of that measure, and; (iii) the effect of that measure on 
trade between Member States and the distortion of competition resulting 
from the measure;1600 thus, omitting ‘advantage’. Conversely, in 3M Italia, 
the Court skipped ‘selectivity’ when it stated that the presence of State 
aid requires that (i) there has to be an intervention by the State or through 

1597. ECJ, 13 July 1988, Case 102/87 France v Commission, para. 19; ECJ, 17 June 
1999, Case C-75/97 Belgium v Commission, para. 47. See also Commission Notice, para. 
11.
1598. CFI, 30 April 1998, Case T-214/95, Vlaams Gewest v Commission, para. 46.
1599. In academic literature, see López, supra note 1556, pp. 808-810; Prek & Lefèvre, 
supra note 1313, pp. 337-338; Lang, supra note 1302, p. 412 at seq; F. Tomat, The Preliminary 
Ruling of the Court of Justice on Preferential Taxation of Cooperatives and State Aid 
Rules, 11 EStAL 2 (2012), pp. 462-476, at p. 466.
1600. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 43. 
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State resources; (ii) the intervention must be liable to affect trade between 
Member States; (iii) it must confer an advantage on the recipient; and (iv) 
it must distort or threaten to distort competition.1601 

More importantly, the Court’s assessment seems to suggest that the exami-
nation of these two criteria involves the same analytical exercise. In parti-
cular, in Paint Graphos, the Court considered that the identification of the 
‘normal’ tax regime forms part the examination of selectivity: 

“[i]n order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned [...]”1602 [emphasis added]

At the same time, in the earlier Azores case, the determination of ‘normal’ 
taxation was clearly linked to the assessment of ‘advantage’:

 “[…] The determination of the reference framework has a particular impor-
tance in the case of tax measures, since the very existence of an advantage may 
be established only when compared with ‘normal’ taxation [...].”1603[emphasis 
added]

Thus, the derogation test is linked one time to ‘selectivity’ and at other times 
to ‘advantage’. There is a similar swing in the positioning of the comparison 
test. In Tiercé Ladbroke, the Court conducted a clear-cut comparison while 
examining the presence of an ‘advantage’:

“Ladbroke’s argument disregards the specific nature of bets on Belgian races 
and what differentiates them from bets on French races. Since the two catego-
ries of bet are not identical, the existence of an advantage for the purposes of 
Article 92(1)of the Treaty [now Article 107 TFEU] cannot be deduced automa-
tically from the difference of treatment to which they are subject.”1604 [emphasis 
added]

On the other hand, in Azores the comparison test was unequivocally associ-
ated with the analysis of selectivity: 

“As regards the assessment of the condition of selectivity, which is a consti-
tuent factor in the concept of State aid, it is clear from settled case-law that 
Article 87(1) EC [now Article 107 TFEU] requires assessment of whether, un-
der a particular statutory scheme, a State measure is such as to ‘favour certain 

1601. Case C-417/10 3M Italia, para. 37. Similarly, Case C-172/03 Heiser, para. 27; 
Case C-237/04 Enirisorse, para. 39; Case C-169/08 Regione Sardegna, para. 52.
1602. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49.
1603. Case C-88/03 Portugal v Commission, para. 56.
1604. Case C-353/95 P Tiercé Ladbroke, para. 33. Similarly, the comparison is linked 
to the ‘advantage’ criterion in Case T-308/00 Salzgitter, para. 81.
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undertakings or the production of certain goods’ in comparison with other 
undertakings which are in a legal and factual situation that is comparable in the 
light of the objective pursued by the measure in question”1605 [emphasis added]

Probably, the most instructive is the Court’s reasoning in Adria-Wien 
Pipeline where the comparison test was put forward without having been 
linked either to the examination of ‘advantage’ or that of ‘selectivity’. In 
fact, the Court introduced the ‘mantra’ with the phrase “the only question 
to be determined is ...”. This indicates that the Court does not consider the 
distinction between ‘advantage’ and ‘selectivity’ relevant. There is one test 
according to which the State aid character of a measure is to be determined 
and, as long as such test is clear, it is immaterial whether the test is called 
‘selectivity’ or ‘advantage’. Another hint in the case, which suggests that 
‘selectivity’ and ‘advantage’ are to be examined indistinctively under the 
same analytical step, is the Court’s formulation of the possibility of justi-
fication:

“[…] a measure which, although conferring an advantage on its recipient, is 
justified by the nature or general scheme of the system of which it is part does 
not fulfil that condition of selectivity […]”1606[emphasis added]

Similarly, in the Gibraltar judgment, the Court did not examine ‘selectivity’ 
and ‘advantage’ separately, instead, it used the term ‘selective advantage’ 
throughout the whole judgment and it established the latter’s existence by 
a single analysis.1607 The General Court also seems to follow the approach 
of not distinguishing ‘selectivity’ and ‘advantage’. In BNP Paribas it main-
tained that: 

“The selective nature of a measure may, in fact, be justified by ‘the nature or 
the general scheme of the system’ [...] In that case, the measure avoids being 
classified as State aid under Article 87(1) EC since the requirement that an 
advantage be conferred is not satisfied.”1608 [emphasis added]

The Court’s hesitation whereby it cannot clearly link the justification by the 
nature and general scheme of the system either to the element of ‘advantage’ 
or that of ‘selectivity’, which is apparent from the latter cases, is another 
sign that the two criteria do not require separate examination. In this res-
pect, Advocate General Jääskinen in his Opinion in Paint Graphos – rather 

1605. Case C-88/03 Portugal v Commission, para. 54.
1606. Case C-143/99 Adria-Wien Pipeline, para. 42, see Prek and Lefèvre, supra note 
1313, p. 338.
1607.  Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 94, see Lang, supra note 1302, p. 418.
1608. Case T-335/08 BNP Paribas, para. 163.
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contradictorily to his later Opinion in Gibraltar discussed below – emp-
hasised that this justification should be interpreted as relating to both the 
criteria of ‘advantage’ and of ‘selectivity’ given that the examination of the 
two criteria raises the same questions.1609 

As far as the Commission’s practice is concerned, the early decisions espe-
cially display an approach where ‘advantage’ and ‘selectivity’ constitute 
two distinct steps in the State aid analysis.1610 First, an advantage is identi-
fied, and then it is determined whether the advantage is of general or specific 
nature.1611 This approach has been used by the Commission to clear measu-
res such as capital allowances for energy efficient investments or accelerated 
depreciation for R&D laboratories (see Section 9.2.1.1.). In the former case, 
for example, the Commission first confirmed that the tax deferral at issue 
was an advantage. It then referred to the fact that such advantage could 
be claimed by all businesses, regardless of size, industrial or commercial 
sector, or location and that the eligible technologies were defined on the 
basis of objective criteria. On these grounds, it concluded that the capital 
allowance was a general regulatory measure not favouring any category 
of undertakings.1612 This analysis can be traced back to the Commission 
Notice. The Notice suggests that certain beneficial measures pursuing gene-
ral economic policy goals (e.g. R&D, environment, training) can be gene-
ral, provided that they are open to all economic agents operating within a 
Member State on an equal access basis.1613 This implies that ‘advantages’ 
which effectively benefit a certain group of undertakings can be general 
if granted for horizontal purposes and on the basis of objectively defined 
conditions the application of which do not result in the de facto limitation 
of the beneficiaries. Thus, the Notice envisages a category of non-selective 
advantages which do not at all fall within the scope of Article 107(1) TFEU.   

On the other hand, the Commission Notice does not define separate tests 
for the ‘advantage’ and the ‘selectivity’ criteria. First of all, the derogation 
approach set out in paragraph 16 does not appear to be linked to selectivity 
or, in fact, to any of the criteria of State aid. This is implied in the wording 

1609. Opinion of Advocate General Jääskinen, 8 July 2010, Joined Cases C-78/08 to 
C-80/08 Paint Graphos, paras. 68-70. See on this Lang, supra note 1302, p. 413.
1610. Contrarily, in its more recent decisions the Commission tends to examine the 
‘advantage’ and the ‘selectivity’ criteria jointly (see e.g. Commission Decision C4/2007 
(Groepsrentebox), supra note 1330; Commission Decision No C45/2007 (Financial 
Goodwill), supra note 1332) converging to the Courts’ approach.
1611. Van der Vegt, supra note 1412, p. 122.
1612. State aid No N797/2000 – United Kingdom – Enhanced capital allowances for 
energy efficient investments, paras. 2-6. 
1613. Commission Notice, para. 13.
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of that paragraph which introduces the derogation test as “the main crite-
rion of applying Article 107(1)” instead of the main criterion of selectivity. 
Structurally, the test is not included under the heading ’The selectivity or 
specificity criterion‘ (paragraphs 17-20) where merely examples of measu-
res are given which fulfil the condition of selectivity rather than an abstract 
test for its establishment. On the other hand, paragraph 12 may be inter-
preted as a sort of indication that the derogation test might be connected 
to the criterion of ‘selectivity’, since that paragraph describes the specific 
or selective nature of a measure as deriving from an exception to the tax 
provisions in force. However, the description of the ‘advantage’ criterion 
is also based on the derogation approach in that it refers to an advantage 
which relieves the recipients of charges that are normally borne from their 
budgets.1614 As long as the Notice does not define separate tests for the 
criteria of ‘advantage’ and ‘selectivity’, it is difficult to guess along which 
lines they should be distinguished. 

Contrary to the Commission Notice, Advocates General and academic wri-
ters have made various suggestions as to how to distinguish the criteria of 
‘advantage’ and ‘selectivity’. One of the most vocal pleas that ‘advantage’ 
and ‘selectivity’ be separately examined under the State aid concept was 
made by Advocate General Jääskinen in his Gibraltar Opinion. He argued 
there that the “[e]xamination of the criterion of selectivity is distinct from 
examination of the criterion of advantage”1615  and “the logic underlying 
the concept of State aid [...] requires the existence of an advantage to be 
established before it is considered whether there is a selective advantage.”1616  
He suggested the following structure of analysis:

“The starting point of an analysis of tax measures must therefore be a factual 
comparison, seeking to ascertain what the situation would be if the measure 
liable to constitute State aid were not adopted. 

[...]

It is therefore necessary to start by asking whether a person should have been 
taxed and, if so, whether the absence of taxation constitutes an advantage. 
The next issue is whether the other undertakings in a comparable situation 
enjoy the same advantage. If that is not the case, there is probably a selective 
advantage. The advantage can therefore be identified only by means of that 
factual comparison.”1617 

1614. Commission Notice, para. 9.
1615. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Gibraltar, para. 158.
1616. Ibid. para. 190. 
1617. Ibid. paras. 163, 165.
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Thus, while the ‘advantage’ follows from the absence of taxation which 
would normally be applicable, ‘selectivity’ “involves an unequal distribu-
tion of the advantages as between undertakings which are in a comparable 
situation.”1618 However, when he attempts to define more precisely the test 
which should be used to determine the selectivity of a tax measure he reverts 
back to the derogation approach,1619 which is the very criterion aimed at con-
firming the presence of an ‘advantage’.1620  Thus, as pointed out by Lang, the 
verification of ‘advantage’ and that of ‘selective advantage’ seem to involve 
the exact same steps of determining the general tax system and a deviation 
from it.1621 In view of this, it is questionable whether the examinations of 
these two criteria of State aid are indeed as distinct as claimed by Advocate 
General Jääskinen.

In academia, we also find strong voices which advocate distinct examina-
tion of the criteria of ‘advantage’ and ‘selectivity’ in the State aid analysis. 
López maintains that the existence of an advantage is a prerequisite of scru-
tinizing selectivity; once the advantage has been established the question 
can be answered whether or not it is selective.1622 According to López, if the 
contested measure departs from the system of reference, one should con-
clude that it is an advantage. Thereafter, the analysis of selectivity should 
aim at answering the question of “whether or not groups of undertakings 
which are in a similar legal and factual situation from a competitive point of 
view are [...] treated differently without justifying that treatment in the light 
of the objective pursued by the measure in hand”.1623 Thus, he proposes to 
apply the derogation test for the establishment of ‘advantage’ and the com-
parison test for the establishment of ‘selectivity’ and thereby distinguish 
the examination of the two elements. This proposition is similar to that of 
Rossi-Maccanico whose views – synthesizing the derogation approach and 
the comparison approach – we have discussed above (see Section 9.2.2.).1624       

In contrast to the above, in our opinion, it is a conceptually sound approach 
not to distinguish the examination of ‘advantage’ and ‘selectivity’ in the 
State aid analysis of fiscal measures. This is so having regard to the fact that 
the notion of ‘advantage’ – in the context of fiscal measures – is necessarily 

1618. Ibid. para. 158.
1619. Ibid. paras. 182-189.
1620. Ibid. paras. 188, 190.
1621. Lang, supra note 1302, p. 416.
1622. López, supra note 1556, p. 809.
1623. Ibid. p. 819.
1624. Rossi-Maccanico, supra note 1341. See also P. Rossi-Maccanico, The specificity 
criterion in fiscal aid review: proposal for state aid control of direct business tax measures, 
16 EC Tax Review 2 (2007), pp. 90-103, at pp. 94-98.
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a relative one. That is, it exists compared to the normal regime or compa-
red to the treatment of undertakings which are in an objectively similar 
situation. Whether we consider the derogation approach or the compari-
son approach or the combination of the two to be the right test under the 
‘selectivity’ analysis, the examination of ‘advantage’ will call for the same 
test. Therefore, ‘advantage’ and ‘selectivity’ cannot be distinguished as two 
separate and distinct conditions of the State aid concept. In our proposed 
analytical framework we called the first-stage of the assessment ‘prima 
facie selectivity’ and not ‘advantage’ because in the majority of fiscal State 
aid cases the Union Courts actually scrutinize the ‘selective’ nature of the 
measure at issue and when the latter is confirmed the measure is deemed 
to confer an advantage.1625 Another reason for focusing on the criterion of 
‘selectivity’ in the proposed framework while leaving out ‘advantage’ is 
that, in our view, not only selective advantages but also selective burdens 
fall within the definition of State aid. As we have explained above (see 
Sections 9.3.2 and 9.3.3.4.), special burdens are also derogations from the 
general system and they may result in unjustified differential treatment of 
objectively comparable situations having a distortive effect on competition. 
In such case, they should be captured by the prohibition of State aid. At the 
end, special burdens also involve favourable treatment of certain underta-
kings, only not of the minority of the taxpayers but the majority. The stance 
that aid can only be present if the minority of the taxpayers is favoured1626 
stems from the view which perceives ‘advantage’ as a distinct condition of 
the concept of State aid that requires the identification of the general rule 
and an exception. In this constellation, ‘advantage’ will only be present if 
the exception is more beneficial than the general rule. Thus, the favourable 
treatment must concern the minority. Inversely, where ‘advantage’ is not a 
distinct condition of State aid, the fact that a derogatory measure favours 
the majority of taxpayers who are in an objectively comparable situation to 
the ones who are subject to the derogation will be sufficient to establish the 
selectivity of the measure and, in turn, its State aid character. 

From the fact that the criteria of ‘advantage’ and ‘selectivity’ overlap it fol-
lows that an advantage is always selective; in other words, there is no such 

1625. Contrarily, in the case of other types of measures the criterion of ‘advantage’ 
is of crucial importance and thus, requires separate examination, for example, in the 
field of services of general economic interest or where the State acts in the capacity of 
a shareholder. In these areas aid normally takes the form of an individual measure with 
identified beneficiaries instead of aid schemes, therefore, here the criterion which may 
not require separate examination is that of ‘selectivity’, see Prek and Lefèvre, supra note 
1313, p. 337.
1626. See, for example, Luja, supra note 1379. 
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thing as ‘general advantage’.1627 This is not as striking as it may appear at 
first glance if we consider that the notion of ‘advantage’ – especially, in the 
context of fiscal State aid – is necessarily relative. The usually cited example 
of a ‘general advantage’, such as the reduction of the corporate income tax 
rate across the board for all corporate taxpayers, in the end, is not an ‘advan-
tage’ in State aid terms. Advantage exists only in relation to a reference sys-
tem. If all the taxpayers are subject to the lowered rate, there is no reference 
point as compared to which the rate is advantageous. The advantage can 
only be perceived in a temporal dimension, that is, as compared to the state 
of affairs under the law as it previously stood. This comparison is, however, 
irrelevant under the State aid rules according to settled case law.1628 Another 
possible instance of a non-selective advantage could be a deviation from a 
reference system which covers situations that are objectively different from 
the situations falling under the reference system. In our view, however, a 
non-discriminatory deviation is not an advantage. It is rather the adaptation 
of the general rules to specific circumstances. An example would be the ap-
plication of a lower rate of a progressive scale to undertakings which earn 
less than the rate applicable to undertakings which earn more. This is not 
an advantage, in our view, but treating situations consistently with their own 
(differing) conditions. This is, in fact, reflected in our proposed framework, 
as the comparison test and the derogation test form part of the same analy-
tical step (prima facie selectivity) insofar as the comparison serves to con-
firm the presence of a derogation.1629 Thus, the notion of derogation implies 
the existence of differential treatment of comparable situations. In other 
words, according to the terms of our framework, a derogation can never be 
described as a non-selective advantage. Finally, according to our proposed 
methodology, the advantages that the Commission qualified as ‘general’ in 
its early decisions mentioned above – i.e. benefits related to environmental 
or R&D objectives – are, in fact, prima facie selective measures (i.e. they 
qualify both as ‘advantages’ and ‘selective’ at the first stage of the State 

1627. Van der Vegt, supra note 1412, p. 122. On the other hand, the other way round 
is not true; there are specific measures which are not advantages. As we argued above, 
specific burdens do exist and they fall under the scope of State aid. This shows that the 
two notions, ‘selectivity’ and ‘advantage’, do not completely coincide in scope but rather 
‘selectivity’ is broader. All measures which are advantages are selective but not all selective 
measures are advantages.  
1628. C-143/99 Adria-Wien Pipeline, para. 41.
1629. As mentioned above, our views have changed as compared to those previously 
held. In a previous article we maintained – similarly to Rossi-Maccanico and López – that 
‘advantage’ and ‘selectivity’ should be examined separately applying the derogation test 
under the ‘advantage’ criterion and the comparison test under the ‘selectivity’ criterion, 
see Szudoczky and Van de Streek, supra note 1330, pp. 264-265. The change in our views 
was induced by the Court’s recent case law which shows a clear tendency of merging the 
two criteria and a more thorough understanding of the methodology of State aid analysis.      



582

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

aid analysis). Thus, we do not agree with the analysis according to which 
measures supporting an acceptable policy goal and granted on the basis of 
objectively defined, horizontal criteria fall outside Article 107(1) from the 
outset. In our view, these are prima facie selective measures, which even-
tually fall outside Article 107(1) because they are justified. Therefore, they 
also cannot be considered as an example of ‘general advantages’.

In summary, our proposed analytical framework is based on the perception 
that the finding that a tax measures is prima facie selective implies that the 
measure confers an advantage on a certain category of undertakings. Thus, 
the ‘advantage’ criterion of the State aid concept does not require an exa-
mination independent from that of ‘selectivity’.

9.7.  Justification of prima facie selectivity 

9.7.1.  Introduction 

In the previous Section, we arrived at the conclusion that a conceptually 
sound method of analysis under the State aid rules should involve a double 
comparison. The first comparison is to be carried out at the level of assessing 
the prima facie selectivity of a fiscal measure and the second comparison at 
the level of examining the justifiability of such a measure. The comparisons 
at the different stages take different yardsticks. The yardstick of compari-
son at the stage of examining prima facie selectivity is the objective of the 
reference system whilst at the stage of justification it is the objective of the 
measure under review. Thus, our proposed analytical framework implies a 
two-stage analysis. 

Having seen the analytical steps comprised at the first – prima facie selec-
tivity – stage, we now turn to the second stage of the State aid analysis. In 
particular, we will examine the question to what extent the application of 
the State aid rules to fiscal measures accommodates a justification analysis 
similar to what we are familiar with from the fundamental freedom analysis. 
It is long-settled case law that in the application of the fundamental free-
doms, a discrimination or a restriction on the freedoms can be justified not 
only on the grounds expressly laid down in the Treaty but also for certain 
reasons of public interest to the effect that a national measure pursuing a 
legitimate objective for an overriding reason in the public interest by pro-
portionate means may continue to apply despite its restrictive effect on the 
fundamental freedoms (see also Section 6.4.3.1). This is the ‘rule of reason’ 
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which the Court formulated with respect to the free movement of goods in 
the landmark Cassis de Dijon case1630 and extended in Gebhard1631 to all the 
free movement provisions.1632 In direct tax cases, the standard formulation 
of the rule of reason test is as follows:  

“[...] a restriction [on the freedom of establishment] is permissible only if it 
pursues a legitimate objective compatible with the Treaty and is justified by 
imperative reasons in the public interest. It is further necessary, in such a case, 
that its application be appropriate to ensuring the attainment of the objective 
thus pursued and not go beyond what is necessary to attain it [...]”1633

As it appears, the rule of reason test requires, on the one hand, the presence 
of a legitimate objective explicable by an imperative reason in the public 
interest which the restrictive measure follows. On the other hand, it requires 
compliance by the restrictive measure with the principle of proportionality 
insofar as the measure has to be suitable and necessary for attaining the 
objective that it is designed to pursue.1634     

The State aid review of fiscal measures also recognizes the possibility for 
a prima facie selective measure to be justified, which – after all the hints in 
the foregoing parts of this Chapter – must not come as a surprise. The fact 
that not all differentiations between undertakings by fiscal measures can be 
classified as selective and, in turn, State aid had already been acknowledged 
by the Court in Commission v Italy, one of the very first fiscal State aid 
cases of the Court. There, it was held that an exemption for undertakings in 
a certain sector of the economy from the normal application of the social 
security charges qualifies as State aid unless it is justified by the ‘nature and 
general scheme of the system’.1635 

The function of the rule of reason justification in the context of the funda-
mental freedoms is to counterbalance the extensive interpretation of the 

1630. ECJ, 20 February 1979, Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung 
für Branntwein.
1631. ECJ, 30 November 1995, Case C-55/94 Reinhard Gebhard v Consiglio dell’Ordine 
degli Avvocati e Procuratori di Milano.
1632. Englisch, supra note 975, Ch. 1.2.1.2; A. Cordewener, G. Kofler and S. Van Thiel, 
The Clash between European Freedoms and National Direct Tax Law: Public Interest 
Defences Available to the Member States, 46 CMLRev 6 (2009), pp. 1951-2000, at p. 
1955; Terra and Wattel, supra note 942, pp. 59, 64.
1633. Case C-446/03 Marks & Spencer, para. 35.
1634. As discussed in Section 5.1.3.2., in a few cases the Court has distinguished – be-
sides ‘suitability’ and ‘necessity’ – ‘stricto sensu proportionality’ as the third prong of 
the proportionality test.  
1635. Case 173/73 Commission v Italy, para. 15. 
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freedoms, which perceives the provisions on free movement as prohibiting – 
at least in non-tax fields – not only discriminatory but also indistinctly appli-
cable measures which are restrictive on the exercise of the freedoms (see 
Section  7.4.3.3.). With respect to restrictive direct tax measures, Englisch 
emphasises that:

“Essentially, the rule of reason seeks to strike a reasonable balance between 
national (tax) sovereignty, on the one hand, and the requirements of the EU 
internal market for the establishment of which the fundamental freedoms are 
instrumental, on the other hand.”1636 

Similar reasons explain the acceptance of justification under the State aid 
rules. In academic literature it is argued that the effect-based doctrine in 
State aid review and the strict application of the derogation test in the assess-
ment of selectivity have resulted in such a broad scope for the concept of 
State aid, which necessitated the admittance of a counterbalance in the State 
aid analysis.1637 The latter is manifested by the justification by the ‘nature 
and general scheme of the system’. Although in the previous Sections we 
demonstrated that the rhetoric of the effect-based doctrine appears to be 
much stricter than its actual ramifications (see Section 9.4.4.2.) as well as 
that the recent approach of the Courts and the Commission complements 
the derogation test with the comparison test (see Section 9.2.2.), which does 
have the effect of somewhat narrowing the State aid concept, this does not 
change the conclusion that the possibility of justification is necessary in 
order to confine the concept of State aid to its proper ambit. 

As far as our proposed analytical framework is concerned, the assessment 
of prima facie selectivity is more flexible than the effect-oriented, deroga-
tion-based approach depicted in the academic literature referred to above. 
Nevertheless, we consider that also in our proposed method the first stage 
of the selectivity analysis leaves the concept of State aid overly broad. 
Therefore, there is certainly a need for an adjustment to the broad reach of 
prima facie selectivity, which is taken care of by the second stage of such 
analysis. This is especially so due to the fact that the first-stage comparison 
under our method is governed by the objective of the reference system 
without taking due account of the objective of the measure under review. 
For this reason, in our proposed analytical framework, the second stage of 
the selectivity analysis – the examination of justification – plays a role as 
crucial as the assessment of prima facie selectivity.     

1636. Englisch, supra note 975, Ch. 1.2.1.2.   
1637. Micheau, supra note 1314, p. 282.
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In a more general perspective, one of the most pressing questions in the 
theory of State aid – in view of the broad interpretation given to the concept 
of selectivity – is how to strike an appropriate balance between safeguar-
ding undistorted conditions of competition in the internal market, on the 
one hand, and ensuring that Member States may exercise the competences 
reserved for them by the Treaties including the pursuance of various policy 
objectives through their direct tax system, on the other.1638 In searching for 
such equilibrium, the possibility of justification of prima facie selective 
measures and more specifically, the definition of the grounds on which such 
justification should be admitted is of primary importance.  

Although the function of the rule of reason in the context of the funda-
mental freedom analysis and that of the justification ‘by the nature and 
general scheme’ under the State aid analysis might be the same, the latter 
is normally perceived as being of a different nature than the rule of reason. 
In this Section, we will analyse whether the two justifications are indeed 
of a different kind. Then we will look at whether reasons other than those 
related to the nature and general scheme of the system could also play a role 
in justifying prima facie selective measures. In particular, we will ask the 
questions whether there is any rationale of differentiating between reasons 
internal to the tax system and those external to it and whether external rea-
sons should be accepted as a justification of ‘in principle’ selective measures 
and if so, how to distinguish between legitimate external objectives which 
may justify differentiating tax measures and illegitimate ones which may 
not do so. Finally, we will consider whether the examination of the pro-
portionality of a fiscal measure forms part of the justification analysis of 
the State aid assessment. Before all this, however, we will discuss whether 
and to what extent the phase of establishing the prima facie selectivity of a 
measure is distinguished – in the Commission’s practice, the case law and 
in academic commentary – from the phase of searching for possible justi-
fications of such measures. 

1638. Bartosch, supra note 1556, p. 733. Advocates General have also voiced this con-
cern, see e.g. Opinion of Advocate General Jacobs, 7 May 1996, Case C-241/94 France 
v Commission (Kimberley Clark), para. 30; Opinion of Advocate General Geelhoed, Case 
C-308/01 GIL Insurance, para. 76; Opinion of Advocate General Maduro, 12 January 
2006, Case C-237/04 Enirisorse SpA v Sotacarbo SpA, paras. 45-46 cited by Bartosch 
and Prek and Lefèvre, supra note 1313, p. 335 FN 5. 
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9.7.2.  Is the justification a separate step in the selectivity 
analysis?

9.7.2.1.  Commission’s approach

While our proposed analytical framework is built on a two-stage analysis, 
the question whether the justification phase in the State aid analysis is dis-
tinct from the assessment of prima facie selectivity is rather controversial 
in the Commission’s practice, the Court’s case law and academic discourse. 
For the purpose of discussing this question, we will focus only on the justi-
fication by the ‘nature and general scheme of the system’ setting aside for 
the moment other justification grounds which may, in the end, prove to be 
relevant in the State aid assessment. In the case law and literature we also 
encounter expressions such as the ‘overall structure of the system’ or the 
‘internal logic of the system’, which we consider synonyms of the justifica-
tion by the ‘nature and general scheme of the system’. 

As far as the Commission Notice is concerned, it recognizes the possibi-
lity for derogatory tax measures being justified by the nature and general 
scheme of the system by expressly referring to the Commission v Italy case.1639 
In terms of the Notice, such justification is part of the three-step test by 
which measures falling under Article 107(1) must be identified: 

“The main criterion in applying Article 92(1) [now Article 107(1)] to a tax 
measure is therefore that the measure provides in favour of certain underta-
kings in the Member State an exception to the application of the tax system. 
The common system applicable should thus first be determined. It must then 
be examined whether the exception to the system or differentiations within that 
system are justified ‘by the nature or general scheme’ of the tax system, that is 
to say, whether they derive directly from the basic or guiding principles of the 
tax system in the Member State concerned. If this is not the case, then State 
aid is involved.”1640  

Thus, the Commission Notice formally defines the examination of justi-
fication by the ‘nature and general scheme of the system’ as a separate 
analytical step. The question is whether it provides for different tests for the 
purpose of establishing prima facie selectivity and that of justification and 
thereby the two stages can, in substance, also be distinguished from each 
other. The Commission Notice is rather unclear in this respect. This is due, 
partly, to the original imprecision of its drafting and, partly, to the fact that 

1639. Commission Notice, para. 15. See also para. 12.
1640. Commission Notice, para. 16.
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it has become largely outdated as a result of the dynamic development of the 
Union Courts’ case law since 1998. First, as we have already observed, the 
Commission Notice is not clear on the point whether the identification of 
the common system and an exception therefrom belong to the examination 
of ‘advantage’ or that of ‘selectivity’. Second, the Notice reflects the dero-
gation approach to selectivity. Hence, it does not incorporate a comparison 
of the kind which has characterised the Courts’ case law since Adria-Wien 
Pipeline. The Notice contains only a passing reference to a sort of compa-
rative approach in the section dealing with the justification by the nature 
and general scheme of the system where it is stated that “some conditions 
may be justified by objective differences between taxpayers”.1641 While the 
Notice mentions the comparison in connection with the justification by the 
‘nature and general scheme of the system’, the Commission’s practice is 
largely inconsistent in integrating the comparison approach in the State 
aid analysis. Older Commission decisions may lack a comparative analy-
sis altogether whereas recent decisions, which follow a more pronounced 
comparison approach due to the impact of the case law, link the comparative 
analysis to different steps of the State aid assessment. For example, the 
BNP Paribas decision follows the Commission Notice insofar as it cites the 
Adria-Wien Pipeline test under the heading ‘Justification by the Nature of 
the Scheme’.1642 Conversely, in the Spanish Financial Goodwill decision, 
a comparison between the acquisition of domestic shareholdings, on the 
one hand, and foreign shareholdings, on the other, is made in the course 
of identifying the reference system and then again at the justification stage 
where the comparison seems to be linked to proportionality arguments.1643 
Similarly eclectic is the Group Interest Box decision, which – although 
dominated by the comparative approach – unfortunately does not contri-
bute at all to consolidating the decision-making practice by designating the 
place of the comparison test in the State aid analysis. In this decision, the 
comparison is conducted under the title ‘Analysis of the selective nature 
of the measure’ which, at first, seems to be confined to the assessment of 
prima facie selectivity. However, the rather random and incoherent refe-
rence to the justification by the ‘nature and general scheme of the system’ 
derails such approach.1644 On top of it, the conclusions refer neither to the 
lack of (prima facie) selectivity nor to a differentiation that is justified by 

1641. Commission Notice, para. 24.
1642. Commission Decision C15/2007, supra note 1413, para. 104.
1643. Commission Decision C45/2007, supra note 1332, paras. 92-96 and 111. 
1644. Commission Decision C4/2007, supra note 1330, para. 76.
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the ‘nature and general scheme of the system’ as a reason for finding no 
State aid but to the fact that the measure does not confer an advantage in a 
discriminatory manner.1645 

All in all, we interpret the Commission Notice – while keeping in mind 
its deficiencies – as setting forth the following analysis for tax measures 
under the State aid rules: (i) examining the ‘advantage’ criterion requires 
a purely formal determination whether there is any tax reduction or other 
benefit entailed by the measure under review, (ii) examining the ‘selectivity’ 
criterion involves a verification whether such benefit can be considered an 
exception to the common system, (iii) such verification consists of, on the 
one hand, determining whether the benefit is open to all enterprises on an 
equal access basis in which case it is not selective but a general measure, 
and (iv) on the other hand, the verification includes the examination whether 
or not the exception to the common system follows from the nature and 
general scheme of the system in which case the exception is justified and as 
such, cannot be considered selective. Having regard to step (iv), the selecti-
vity analysis incorporates the examination of the presence of justification by 
the nature and general scheme of the system. In other words, the Notice does 
not provide for different analyses to be carried out when assessing prima 
facie selectivity, on the one hand, and justification, on the other. Rather it 
equates a selective measure with an exception to the common system which 
cannot be justified by the nature or general scheme of the system. 

It is apparent from the above that the State aid analysis laid down in the 
Commission Notice (and that conducted by the Commission in its decisions) 
differs in several respects from our proposed analytical framework. Most 
importantly, the Commission’s method of analysis implies, if at all, one 
single comparison. In contrast, under our proposed method of analysis, two 
comparisons must be made along two different yardsticks, which enable the 
two different stages of the selectivity analysis to be kept apart. Accordingly, 
differentiating tax measures may fall outside the scope of Article 107(1) in 
two cases, that is: (i) when the differentiated treatment relates to different 
situations in which case the measure falls foul of the conditions of State aid 
right at the first-stage analysis, and (ii) when a differentiating measure is ‘in 
principle’ selective but proves to be justifiable by the ‘nature and general 
scheme of the system’ at the second-stage analysis. The Commission Notice 
presents these two categories of measures mixed up and all subsumed under 
the heading ‘Justification of a derogation by “the nature or general scheme 
of the system”’. Under this heading, the progressive nature of an income 

1645. Ibid. para. 124.
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tax scale is described as a measure justified by the redistributive purpose of 
the tax.1646 In our proposed framework, the progressivity of the tax does not 
require any justification, as it is a measure which is not even prima facie 
selective.1647 In the light of the underlying principle and objective of (most 
of) the income tax systems – i.e. raising tax revenues in accordance with 
the ‘ability to pay’ principle – the fact that those who earn less are taxed at 
a lower rate than those who earn more constitutes a different treatment of 
different situations. This measure should be excluded from the concept of 
State aid at the first stage of the analysis. The redistributive purpose of the 
tax system and the ‘ability to pay’ principle constitute, in our method of 
analysis, the yardstick of the first-level comparison aimed at determining 
the prima facie selective nature of a measure and not simply one of the 
objectives which are internal to the tax system and as such, may be able to 
justify a measure whose prima facie selectivity has already been establis-
hed. Similarly, a provision which exempts non-profit-making undertakings 
(e.g. foundations or associations) from the taxes on profits is a measure 
which is not selective from the outset; therefore, it does not need to be jus-
tified, contrary to what the Notice suggests.1648 It is not only the measures 
that the Notice lists as examples of justified differentiations1649 which show 
that the analysis proposed by the Notice does not distinguish between the 
lack of prima facie selectivity and the lack of selectivity due to the measu-
re’s capability of being justified by the nature and general scheme. The 
basic test defined in paragraph 16 of the Notice demonstrates the same. It 
states that the possibility of justification by the nature and general scheme 
of the system pertains to those differentiations which ‘derive directly from 
the basic or guiding principles of the tax system in the Member State con-
cerned’.1650 It is clear that in our proposed analytical framework, different 
treatment which results from the basic underlying principle and objective 
of the system is not selective prima facie. Such differential treatment is a 
function of the principle which serves as the yardstick of comparison at the 
first-level assessment; hence it necessarily concerns situations which are 
incomparable. 

1646. Commission Notice, para. 24.
1647. Similarly, Prek and Lefèvre, supra note 1313, p. 341.
1648. Commission Notice, para. 25.
1649. Ibid. paras. 23-27.
1650. Ibid. para. 16.
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9.7.2.2.  Courts’ approach

In principle, the Union Courts’ selectivity analysis consists of two distinct 
phases:

“Article 87(1) EC [now Article 107(1) TFEU] prohibits State aid ‘favouring 
certain undertakings or the production of certain goods’, that is to say, se-
lective aid [...]. However, according to settled case-law, the concept of State 
aid does not refer to State measures which differentiate between undertakings 
and which are, therefore, prima facie selective where that differentiation arises 
from the nature or the overall structure of the system of charges of which they 
are part [...].

Accordingly, it is appropriate to examine, first, whether the measures reducing 
the tax rates in question are selective in nature and, if necessary, to examine 
whether [...] those measures are justified by the nature and overall structure of 
the Portuguese tax system.”1651

Nevertheless, from the perspective of our proposed method of analysis, the 
Courts also tend to blur the distinction between differential treatments that 
do not result in selectivity at all and differential treatments which are prima 
facie selective but can be justified by the ‘nature and general scheme of the 
system’. For example, the Court has made statements which indicate that it 
considers differentiations in a tax system that stem from the redistributive 
purpose of such system or the ‘ability to pay’ principle as measures that fall 
within the ambit of justification by the ‘nature and general scheme of the 
system’.1652 The General Court has been even more explicit in expressing 
this view:

“[...] it must be recalled that the justification of the measures at issue ‘by the 
nature or overall structure of the system’ refers to the consistency of a specific 
tax measure with the internal logic of the tax system in general [...]. Thus, a 
specific tax measure which is justified by the internal logic of the tax system 
– such as the progressiveness of the tax which is justified by the system’s aim 
of redistribution – will be outside the scope of Article 87(1) EC [now Article 
107(1)] ...”1653

1651. Case C-88/03 Portugal v Commission, paras. 52-53. 
1652. Case C-88/03 Portugal v Commission, paras. 81-83. 
1653. CFI, 6 March 2002, Joined Cases T-127/99, T-129/99 and T-148/99 Territorio 
Histórico de Álava – Diputación Foral de Álava and Others v Commission (‘Demesa’), 
para. 164; CFI, 9 September 2009, Joined Cases T-227/01 to T-229/01, T-265/01, T-266/01 
and T-270/01 Territorio Histórico de Álava – Diputación Foral de Álava and Others v 
Commission, para. 179.  
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While it is unquestionably true that the progressiveness of the tax is a 
measure falling outside the scope of Article 107(1) TFEU, it does not do so 
because it is justified by the ‘nature and overall structure of the system’ but 
because it differentiates between situations which are incomparable in the 
light of the underlying principle and objective of the tax system, at least, in 
terms of our proposed analytical framework.  

Another example of the Court’s mingling of the two stages of the selectivity 
analysis is the Tiercé Ladbroke case.1654 In Section 9.3.3.3, we used this 
case to demonstrate what the function of the derogation test is and how the 
derogation test and the comparison test should ideally work together in our 
proposed method of analysis. Yet the Court’s actual reasoning in the case 
was somewhat short of a consistent methodology.1655 Above all, the fact that 
bets on horse races organized in Belgium were different from bets on horse 
races organized in France – having regard to the basic mechanism of the 
betting system at issue – was taken into account as part of the justification 
by the logic of such system. The Court reasoned as follows:

“[...] the specific nature of bets on Belgian races [...] differentiates them from 
bets on French races [...]

In totalizator betting the stakes constitute a common pool which, after various 
levies, is distributed amongst the winners equally, whatever the origin of the 
bets. The share of the stakes paid out to the winners thus cannot vary according 
to the State in which the bets were placed. The proper functioning of such a 
system can therefore be ensured only if the rate at which any levies which may 
be imposed on the bets laid on a horse-race is that of the State in which the 
race is run.”1656 

and then concluded:

”[...] since the levy rates in France and Belgium differ and the application of 
Belgian rates to bets placed in France is justified for reasons relating to the lo-
gic of the totalizator betting system ..., that levy cannot, in any event, be shared 
out between the various recipients on exactly the same basis in the two cases.”1657 

1654. Case C-353/95 P Tiercé Ladbroke.
1655. First, the Court only examined whether the contested agreement conferred an 
advantage on the Belgian PMU without mentioning selectivity once (see paras. 27, 31, 
33). Second, it conducted a comparison while examining the presence of an ‘advantage’ 
(para. 33) and all this before having assessed whether the agreement constitutes a deviation 
from the general system at all. In fact, the conclusion on the absence of the derogatory 
nature of the agreement is the very last argument in the Court’s reasoning (para. 38).
1656. Case C-353/95 P Tiercé Ladbroke, paras. 33-34.
1657. Ibid. para. 35, second sentence. 
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As explained in Section 9.3.3.3, in our proposed analytical framework this 
reasoning would be part of the examination of prima facie selectivity and 
not that of justification. The fundamental logic underlying the totalizator 
betting system, i.e. the reference system, would serve as a yardstick of com-
parison at the first level of the analysis. As in the light of this yardstick the 
two categories of bets are not comparable, their differentiated treatment is 
not selective prima facie; therefore, there is no need to proceed to examine 
a possible justification for the measure. Contrary to this, the Court in Tiercé 
Ladbroke treated the basic underlying principle and the objective of the 
reference system as a ground for justification.1658 

Even in Adria-Wien Pipeline, although the two stages of the selectivity 
assessment were initially distinguished, when it came to the analysis of the 
actual facts of the case, the two stages slipped into each other, as the Court 
carried out the first-level comparison at the justification stage.1659 The case 
concerned a rebate on energy taxes (electricity and natural gas), which was 
confined to undertakings whose energy consumption exceeded a certain 
threshold and whose activity consisted primarily in the manufacturing of 
goods. The question was whether this scheme, having regard to the exclu-
sion of the services sector from the right to the rebate, conferred a selective 
advantage on the manufacturing sector. After the Court had formulated the 
mantra-like comparison test, it referred to the possibility for an advantage 
to be justified by the nature and general scheme of the system of which it 
is part.1660 It then stated – in accordance with its settled case law – that the 
fact that a large number of undertakings belonging to diverse economic 
sectors were entitled to the rebate did not suffice to prove that the measure 
was a general measure of economic policy.1661 With this latter statement, the 
Court seems to have settled the issue of prima facie selectivity, as its next 
remark related already to the possibility of justification.1662 The advantage 
granted to manufacturing undertakings could not be justified by the nature 
and general scheme of the system because undertakings in the services 
sector, just like manufacturing undertakings, can also be major consumers 
of energy; hence, they should be eligible to the rebate when they reach the 
required threshold. Furthermore: 

1658. Interestingly, the Court rarely refers to Tiercé Ladbroke in subsequent – fiscal 
State aid – cases as a precedent despite the fact that there are not very many other cases 
where the justification by the ‘nature and general scheme’ was admitted. One of the few 
references is in ECJ, 22 November 2001, Case C-53/00 Ferring SA v Agence centrale 
des organismes de sécurité sociale (ACOSS), para. 17.
1659. Similarly, Honoré, supra note 1398, p. 530; Bartosch, supra note 1556, p. 734.
1660. Case C-143/99 Adria-Wien Pipeline, paras. 41-42.
1661. Ibid. para. 48.
1662. Ibid. para. 49.
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“ [... ] the ecological considerations underlying the national legislation at 
issue do not justify treating the consumption of natural gas or electricity by un-
dertakings supplying services differently than the consumption of such energy 
by undertakings manufacturing goods. Energy consumption by each of those 
sectors is equally damaging to the environment.   

It follows from the foregoing considerations that, although objective, the crite-
rion applied by the national legislation at issue is not justified by the nature or 
general scheme of that legislation, so that it cannot save the measure at issue 
from being in the nature of State aid.”1663

In our proposed analytical framework, such comparison belongs to the 
first-level analysis, which in this case would lead to the conclusion that 
the measure treating suppliers of services differently from manufacturers 
of goods is prima facie selective. This conclusion would be drawn in the 
light of the ecological objective of the energy taxation system at issue. The 
energy taxation system itself constitutes the reference system and the objec-
tive underlying that system, i.e. taxing energy consumption for reasons of 
environmental protection, functions as the criterion of comparison when 
assessing prima facie selectivity. It is noteworthy that the formulation of 
the comparison test in paragraph 41 of the judgment refers to the “objective 
pursued by the measure in question” as the criterion of comparison. The 
measure in question is the tax rebate confined to manufacturing underta-
kings. Environmental protection can hardly be the objective of a measure 
which rebates a tax on energy consumption. Environmental protection is 
rather the underlying objective of the whole system of energy taxation. 
Thus, although referring to the objective of the measure, the Court, in rea-
lity, took the objective of the system as the criterion of comparison. This is 
in line with our proposed method of analysis. In essence, under our propo-
sed framework we would make the same comparison as conducted by the 
Court, although not at the level of justification but at that of establishing 
selectivity prima facie. This would leave room for the Member State to 
argue the justified nature of the measure on grounds other than environmen-
tal protection. It is unlikely, however, that any ground would succeed in this 
case in justifying the measure at hand. Surely, the actual objective pursued 
by the energy tax rebate, which turned out from the statement of reasons 
of the energy tax bill – i.e.  preserving the competitiveness of the Austrian 
manufacturing sector in the Community1664 – is not of such nature that it 
could ever justify any prima facie selective measure at all. 

1663. Ibid. paras. 52-53.
1664. Ibid. para. 54.
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The unclear distinction between measures which do not fall within the scope 
of a certain prohibitive provision of EU law at all and which do fall within 
such provision in the first place but can be exempted from the prohibition 
due to their justifiability is in no way unique to the State aid rules. As we 
saw in Section 9.4.4.4., the analysis aimed at establishing the infringement 
of the fundamental freedoms is characterised by the same difficulty. There 
too, different levels of assessment are not always clearly distinguished and 
the comparison which should, in principle, be made at the first stage of the 
assessment is often shifted to the justification stage. As discussed above, 
scholars and Advocates General have argued that the comparison which 
the Court makes under the aegis of the justification of ‘balanced allocation 
of taxing rights’ or ‘fiscal cohesion’ is, in fact, a comparison that should be 
made in order to decide whether the measure discriminates at all between 
cross-border and purely domestic situations. To be sure, the views on this 
question depend on what one considers to be the proper criterion of com-
parison at the stage of establishing discrimination. Wattel, when explaining 
the tendency of the Court to shift the relevant comparison to the justification 
level of the analysis, has observed that such approach secures the possibility 
for the Court to scrutinize the proportionality of the measure (see Section 
9.4.4.4.).1665 This means that even in cases where a measure differentiates 
between cross-border and domestic scenarios which are, in fact, non-com-
parable the Court – by considering the measure discriminatory at the first-
stage analysis – is able to scrutinize at the justification stage whether the 
differentiated treatment is proportional to the aim pursued. Given that, only 
recently, the role of the proportionality principle in the State aid assessment 
of national measures has been expressly confirmed by the Court,1666 the 
same explanation may also be relevant in the context of the State aid rules. 
Thus, treating measures which are prima facie non-selective as selective 
ones capable of being justified by the nature and general scheme of the 
system guarantees that the proportionality of such measures can be kept 
under the Courts’ control.  

Whether or not for the latter reason, it can be safely concluded that the 
Union Courts rarely exclude the selectivity of a national tax measure at the 
first stage of the analysis. In other words, it is hard to find cases where a dif-
ferentiation created by a tax measure has been found to relate to situations 
that were objectively not comparable.1667 The General Court’s judgments in 
the British Aggregates and the NO

x
 cases are mentioned amongst the few 

1665. Terra and Wattel, supra note 942, p. 91.
1666. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75, see Section 9.7.4. infra. 
1667. Kurcz and Vallindas, supra note 1326, p. 172; Prek and Lefèvre, supra note 1313, 
p. 340.
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examples,1668 both of which, however, were overturned by the CJ on appeal. 
In the NO

x
 case, at issue was whether or not the emission trading scheme 

that the Netherlands introduced in order to meet its obligations under EU 
law to reduce its nitrogen oxides (NO

x
)

 
emissions constituted State aid. 

Under the scheme, 250 large industrial undertakings, which were the big-
gest emitters of NO

x
, could buy and sell emission allowances amongst them-

selves in order to meet the individual emission standards to which they were 
subject. The General Court held that the measure conferred an advantage 
on these undertakings, as they were able to monetise the economic value 
of the emission reductions they achieved by converting them into trada-
ble emission allowances or avoiding the risk of having to pay fines when 
they exceeded their emission limits by buying such allowances from other 
undertakings falling under the scope of the scheme. In addition, the measure 
was financed by State resources, as the emission allowances were allocated 
free of charge to the undertakings whereas they could have been sold or 
auctioned to them. However, as regards the selectivity of the measure, the 
General Court found that:

“... only those undertakings covered by the scheme must comply, on pain of fine, 
with an emission standard [...].

Therefore, both with regard to the objective pursued and the specific obligations 
imposed on large industrial facilities by the measure in question, it must be 
held that the legal and factual situation of the undertakings subject to that NOx 
emission ceiling cannot be regarded as comparable to that of undertakings to 
which that ceiling does not apply.”1669 

As the measure differentiated between undertakings which were not com-
parable, it was held not to be selective prima facie and as such, not to 
constitute State aid.1670 The CJ set aside the General Court’s judgment, as it 
found that other undertakings which did not benefit from the emission tra-
ding scheme also had to comply with obligations related to the limitation or 
reduction of NO

x
 emissions and thus, they were not in a different situation 

to those undertakings subject to the scheme. Apparently, the setting aside 
of the judgment was based on factual considerations rather than legal; thus, 
the legal reasoning of the General Court, in principle, stands. 

1668. Honoré, supra note 1398, p. 531.
1669. CFI, 10 April 2008, Case T-233/04 Netherlands v Commission, paras. 89-90.
1670.  As an alternative reasoning, the General Court put forward that “[i]n any case, 
even if the view were to be taken that the measure in question differentiates between un-
dertakings and is, therefore, in principle selective, it would have to be held in the present 
case that that differentiation arose from the nature or overall structure of the scheme of 
which it is part [...]” (para. 97).   
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As far as the British Aggregates case is concerned, the General Court seems 
to have excluded the selective nature of the aggregates levy (AGL) at the 
first stage of the State aid analysis.1671 However, it did not rely on the rea-
soning that the materials which were not subjected to the levy were in an 
objectively different situation from those which were subject to the AGL. 
Instead it applied a “highly innovative reasoning”1672 to approve the mate-
rial scope of the AGL as defined by UK law inasmuch as it focused on the 
environmental objective of the measure and the fact that the AGL was not 
a special advantage but a special burden on certain sectors of the industry 
(see Section 9.3.2.). Here it suffices to point out that the case cannot be 
considered as an example of a tax differentiation which has been endorsed 
on the ground that it related to incomparable situations. This leaves us with 
two cases where the latter reasoning has been applied by the CJ to the effect 
of (almost) excluding the prima facie selectivity of a tax measure; namely, 
Paint Graphos and 3M Italia. In Paint Graphos, the Court held that the pre-
ferential tax regime applied to producers’ and workers’ cooperative socie-
ties was not likely to be selective having regard to the fact that cooperative 
societies, which normally conform to special operating requirements, are 
not in a legally and factually comparable situation to commercial companies 
in the light of the objective of taxing company profits. The Court left the 
final determination of this question with regard to the situation of Italian 
cooperatives to the referring court.1673 In 3M Italia, the Court reviewed an 
Italian tax amnesty measure, which applied to the judicial phase of the 
enforcement of tax claims and had the specific purpose of bringing unrea-
sonably protracted tax litigation to an end. The Court found that the waiver 
of tax, which may be entailed by the application of the tax amnesty to pen-
ding court proceedings, did not grant a selective advantage to any category 
of undertakings. In particular, the conditions that had to be met in order to 
qualify for the tax amnesty – being a party to tax proceedings before the 
Supreme Court, the first application in the proceedings having been filed 
more than ten years earlier, the tax authorities having been unsuccessful at 
the previous instances – did not make the measure selective. This was so 
because those who satisfy the conditions are not in a comparable factual and 
legal situation, in the light of the objective of the measure, to those who are 
unable to satisfy them.1674 Admittedly, under our proposed framework the 
analysis would be different to the extent that the objective of the tax amnesty 

1671. Case T-210/02 British Aggregates Association v Commission, para. 115. 
1672. Opinion of Advocate General Mengozzi, 17 July 2008, Case C-487/06 P British 
Aggregates, para. 95.
1673. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 61-63. 
1674. Case C-417/10 3M Italia, paras. 41-42. 
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would be taken into account at the justification level of the analysis and the-
refore, the measure would be considered non-selective on the ground that it 
is justified by the nature and general scheme of the system.1675 

In summary, in the majority of cases, the Court makes a formal distinction 
between the two stages of the selectivity analysis.1676 Many times, however, 
it only conducts one single comparison, which mostly takes place not at 
the level of prima facie selectivity but at that of justification. In effect, 
this leads to the situation that factors which could exclude the prima facie 
selectivity of national measures at the first stage of the assessment are taken 
into account as objectives capable of justifying measures whose prima facie 
selectivity is, in fact, assumed. On the other hand, there are a few examples 
in the case law to the opposite when the Court takes the objective of the 
measure as the criterion of comparison at the stage of examining prima facie 
selectivity, thereby shifting the second-stage assessment to the first stage of 
the selectivity analysis. To avoid this commuting between the two stages of 
the selectivity analysis and to make both stages meaningful, we propose that 
the underlying principle and objective of the reference system be taken into 
account at the first stage of the analysis when establishing the prima facie 
selectivity of a measure. The objective of the measure under review should 
be taken into account at the justification stage. 

9.7.2.3.  Academic views

Academic commentators recognize the difficulty in keeping apart the two 
stages of the selectivity analysis from a conceptual point of view. Prek and 
Lefèvre maintain that the essence of the justification by the ‘nature and 
general scheme of the system’ is the assessment of whether the differentia-
tion at issue is in accordance with the internal logic of the system of which 

1675. For details see R. Szudoczky, 3 M Italia: tax amnesty aimed at concluding tax 
litigation prolonged for an unreasonable time does not constitute State aid, Comment on 
Case C-417/10, 12 EStAL 1 (2013), pp. 158-169. 
1676. See Bartosch, supra note 1556, p. 731 and Honoré’s comprehensive analysis of 
the case law, supra note 1398, pp. 529-531. He cites as examples of the two-step analysis 
ECJ, 17 June 1999, Case 75/95 Belgium v Commission (Maribel bis/ter); Case C-308/01 
GIL Insurance; Case C-88/03 Portugal v Commission; CFI, 9 September 2009, Joined 
Cases T-227/01 to T-229/01, T-265/01, T-266/01 and T-270/01 Territorio Histórico de 
Álava – Diputación Foral de Álava and Others v Commission; Joined Cases T-127/99, 
T-129/99 and T-148/99 Demesa; Case T-233/04 Netherlands v Commission (NO

x
). On 

the other hand, Honoré mentions that in a few cases the Court did not even formally dis-
tinguish prima facie selectivity and justification, e.g. ECJ, 29 April 2004, Case C-159/01 
Netherlands v Commission and Case C-172/03 Heiser.
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it is part.1677 At the same time, they interpret the first stage of the selectivity 
analysis as revolving around the key question of whether or not a difference 
in tax treatment between undertakings can be considered coherent in the 
context of the system at issue. A difference in tax burden in itself cannot 
automatically lead to the qualification of the measure as prima facie selec-
tive; if it were otherwise, Member States would end up having to justify 
every single tax measure they take, including, for example, a progressive tax 
rate. Therefore, according to Prek and Lefèvre, the first stage of the selec-
tivity analysis must already accommodate a judgment on the coherence of 
the treatment of undertakings.1678 This, however, leads to the situation that 
the two stages of the selectivity assessment focus on the same issue. Hence: 

“[...]in relation to measures involving direct taxation, [...] it is difficult to clear-
ly separate the examination of a differential treatment and its justification, as 
they both involve the same key question: whether there exists a coherence in the 
treatment of undertakings held to be in a comparable situation”1679  

In our proposed analytical framework, we address this problem by clearly 
designating the criterion of comparison, both at the stage of prima facie 
selectivity and at that of justification. On the one hand, through the desig-
nation of a concrete yardstick guiding the comparison we can guarantee 
that only those measures fall to be considered prima facie selective which 
introduce a relevant differentiation between comparable undertakings in 
the light of the yardstick. On the other hand, by using different yardsticks 
at the different stages, we also ensure that the two stages of the selectivity 
analysis are sufficiently distinct and that both fulfil its own useful function 
in the analysis.    

Another view in academia on the various steps that the selectivity analysis 
involves is that of Rossi-Maccanico. In our understanding, he perceives 
selectivity as the absence of justification by ‘the nature and general scheme 
of the system’.1680 In his interpretation, the criterion of ‘advantage’ constitu-
tes a separate condition of the State aid concept consisting of an exception 
to or derogation from the general tax system.1681 Answering the question 
whether an exception to the general system is selective requires verifying 
whether the exception could be justified by the nature and general scheme 
of the system. When an exception is so justified, the tax advantage inherent 
in the exception is not selective but it is rather the general rule for a specific 

1677. Prek and Lefèvre, supra note 1313, p. 342.
1678. Ibid. p. 341.
1679. Ibid. p. 342.
1680. Rossi-Maccanico, supra note 1624, p. 96.
1681. Ibid. p. 94.
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situation.1682 Hence, “the notion of ‘general measure’ coincides with that of 
‘derogation justified by the nature or general scheme of the system’ since 
these are the two sides of the same coin.”1683 Thus, in this approach the 
assessment of prima facie selectivity merges into the examination of justifi-
cation. This may prove to be a formality as long as the merged assessment 
proposed by Rossi-Maccanico still involves the examination of two conditi-
ons. Namely, (i) whether the tax advantage is effectively open to all underta-
kings in comparable legal and factual situations, and (ii) whether the objec-
tive of the measure is in accordance with or follows from the tax system of 
reference.1684 Condition (i) represents the comparison test from Adria-Wien 
Pipeline, which seems to have been shifted from the first level of the assess-
ment to the justification level and it is complemented by another test aimed 
at assessing whether the objective pursued by the measure is coherent with 
the system of reference. Although in this light, Rossi-Maccanico’s theory 
does not differ that much from the Court’s standard approach or from other 
academic positions, it still diverges from our proposed method of analysis 
having regard to the fact that it incorporates only one layer of comparison.   

Some scholars expressly argue that the two stages of the selectivity assess-
ment should be kept apart and the comparison should remain at the level 
of examining prima facie selectivity while the examination of justification 
should be aimed at checking whether there is any reasonable explanation for 
the differentiation caused by a prima facie selective measure.1685  

Overall, the majority academic opinion – although it may recognize the 
conceptual difficulties in distinguishing the two stages of the selectivity 
analysis – agrees that answering the question of whether or not a national 
tax measure is selective for the purpose of Article 107(1) TFEU requires a 
methodology whereby first, it is established whether the measure is appa-
rently selective and second, it is examined whether the apparently selective 
measure can be justified.1686 

In our view, the distinct examination of the ‘in principle’ selective nature 
of a fiscal measure and its possible justification is necessary in order to 
properly draw the borderline of the concept of State aid. The two-stage 
analysis helps guarantee that Article 107(1) will not catch national measures 

1682. Ibid. p. 96.
1683. Rossi-Maccanico, supra note 1341, Ch. 14.5.
1684. Ibid. Ch. 14.6.
1685. Kurcz and Vallindas, supra note 1326, p. 165.
1686. See Prek and Lefèvre, supra note 1313, p. 336; Honoré, supra note 1398, p. 529; 
Quigley, supra note 1365, p. 118. 
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which, although they distort competition to some extent through differen-
tiations in the tax treatments of undertakings, can be justified by legitimate 
aims which the Member States should be allowed to pursue in the formu-
lation of their tax policies, even at the price of some detrimental effect on 
competition. However, the proper delineation of the scope of Article 107(1) 
requires not only the recognition of a two-stage analysis under State aid 
control but also – primarily – the definition of what kind of reasons may 
justify a prima facie selective measure.   

9.7.3.  Justification on what grounds?  

9.7.3.1.  Justification by the ‘nature and general scheme of the 
system’

(i) Relevance of the objective

The Commission Notice describes the tax differentiations which can be jus-
tified by the nature and general scheme of the system as those “deriving di-
rectly from the basic or guiding principles of the tax system in the Member 
State concerned”.1687 Subsequently, the Notice specifies that measures 
“whose economic rationale makes them necessary to the functioning and 
effectiveness of the tax system” fall under this category.1688 

According to some academic commentators, the essence of the justification 
by the nature or general scheme of the system is an assessment of whether 
the differentiation is in accordance with the internal logic of the system of 
which it is part.1689 

At first glance, these definitions seem to suggest that the justification by the 
nature and general scheme involves a largely objective assessment of the 
logic and overall structure of the tax system of which the measure under 
review forms part and the determination whether the measure is consonant 
with such logic and overall structure. Honoré puts forward a purely objec-
tive interpretation of this justification when he states that the second step 
of the selectivity analysis focuses on the ‘internal logic’ or ‘purely fiscal 

1687. Commission Notice, para. 16.
1688. Ibid. para. 23. 
1689. Prek and Lefèvre, supra note 1313, p. 342. See also Joined Cases T-127/99, T-129/99 
and T-148/99 Demesa, para. 164; Joined Cases T-227/01 to T-229/01, T-265/01, T-266/01 
and T-270/01 Territorio Histórico de Álava – Diputación Foral de Álava and Others v 
Commission, para. 179.  
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logic’ of the tax measure and thus it is ‘not concerned with the causes or 
aims of the measure’.1690 In contrast, in our view, the assessment whether or 
not a prima facie selective national measure can be justified by the nature 
or general scheme of the system should predominantly focus on the aim 
(or purpose or objective) of the measure under review. The important role 
of the objective of the measure is, in fact, signalled by the Commission 
Notice itself in that it mentions the distinction between external objectives 
assigned to the tax scheme at issue and objectives which are internal to the 
tax system.1691 We understand this statement as referring the objective of 
the measure or scheme under review. Such objective can either be linked to 
elements or features inherent to the tax system of which the measure is part 
(internal objective) or be unrelated to those elements and features (external 
objective). It is evident from the case law that the Courts also consider the 
objective of the measure crucial in the justification phase of the assessment. 
For example, in GIL Insurance, one of the few cases where the justification 
by the ‘nature and general scheme’ was admitted, the Court’s reasoning 
relied on “the aim pursued in introducing the higher rate [of insurance pre-
mium tax]”1692 and that it was “intended to compensate for the fact that 
insurance transactions are not subject to VAT”.1693 Similarly, in AEM, the 
Court reasoned on the basis of the aim of the measure, which imposed an 
increased charge for the use of the national electricity transmission sys-
tem on certain undertakings generating electricity from specific sources, 
in finding such increased charge justified by the nature and general scheme 
of the system.1694 Likewise, the Court’s reasoning in the cases where the 
justification by the nature and general scheme of the system has eventually 
been rejected also shows the – in principle – relevance of the objective of 
the measure under scrutiny.1695 

Differently from the above, Bartosch describes the Court’s case law as 
characterised by a hardly reconcilable tension between the objective-based 
approach set out by Adria-Wien Pipeline and the strict effect-based approach 
revived by the CJ’s judgment in British Aggregates.1696 Indeed, in British 
Aggregates, the CJ reiterated the effect-based doctrine and condemned the 

1690. Honoré, supra note 1398, p. 535.
1691. Commission Notice, para. 26.
1692. Case C-308/01 GIL Insurance, para. 74.
1693. Ibid. paras. 75, 76. 
1694. ECJ, 14 April 2005, Joined Cases C-128/03 and C-129/03 AEM SpA and AEM 
Torino SpA v Autorità per l’energia elettrica e per il gas and Others, para. 40. 
1695. For example, Case C-88/03 Portugal v Commission, paras. 81-82.
1696. Bartosch, supra note 1556, p. 737.
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General Court’s approach, which was solely based on the consideration 
of the environmental objective of the aggregates levy (AGL), holding that 
such approach:

“[...] excludes a priori the possibility that the non-imposition of the AGL on 
operators in comparable situations in the light of the objective being pursued 
might constitute a ‘selective advantage’, independently of the effects of the 
fiscal measure in question, even though Article 87(1) EC [now Article 107(1) 
TFEU] does not make any distinction according to the causes or objectives of 
State interventions, but defines them on the basis of their effects.”1697

According to Bartosch, in this judgment, the ‘ECJ outrightly rejected the 
objective-based approach’1698 which supposedly would mean that the objec-
tive of the measure is not taken into account at all – either at the stage of 
prima facie selectivity or that of justification – in determining whether or 
not the measure constitutes State aid. In fact, this view has been advoca-
ted by the Commission which pleaded in some cases that the objective of 
the national measure is a factor which must be examined at the stage of 
the analysis of the compatibility of that measure with the internal market 
which may lead to a declaration of compatibility as long as the measure is 
covered by one of the exceptions set out in Article 107(3) TFEU. The objec-
tive of the measure, the argument continues, may not be used to exclude 
the existence of aid, since it is determined at a stage prior to the analysis 
of compatibility.1699 We consider that the Court’s position in the appeals 
judgment in British Aggregates was not as extreme as this. While the Court 
does seem to put serious limitations on the kind of objectives which can 
justify prima facie selective measures, as will be discussed further below, 
it does not fundamentally deny the relevance of the measure’s objective 
in the State aid analysis. In fact, this is apparent from the paragraph cited 
above where the CJ states that the non-imposition of the AGL is capable 
of constituting a selective advantage if it favours operators “in comparable 
situations in the light of the objective being pursued”. The General Court in 
its second judgment interpreted the CJ’s statements in this sense and thus, 
categorically rejected the Commission’s contention that there is no need to 
assess the objective of the AGL:

1697. Case C-487/06 P British Aggregates, p. 87.
1698. Bartosch, supra note 1556, p. 737. In the end, however, he concludes that Adria-
Wien Pipeline can still be considered good law, p. 740. 
1699. Case C-501/00 Spain v Commission, para. 109.
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“Contrary to the Commission’s contention following the referral of the present 
case back to the General Court [...], in assessing the comparability of the 
situations at issue, neither the Commission nor the General Court can disregard 
[the] environmental objective of the AGL [...]”1700

Here the General Court recognizes the relevance of the objective of the AGL 
as a factor which plays a role in the assessment of the prima facie selecti-
vity of the AGL. If the effect-based doctrine cannot exclude the relevance 
of the objective of the measure at the first stage of the selectivity analysis, 
it also cannot do so at the justification stage. Moreover, the main question 
as regards the AGL was whether its scope – as a special environmental 
tax – was appropriately defined under UK law. In such case, it is difficult 
to distinguish the two stages of the selectivity assessment, as both stages 
essentially focus on the objective of the special tax itself. In this light, the 
General Court’s reasoning, although referring to the assessment of prima 
facie selectivity, equally supports our tenet that the objective of the measure 
under review is an essential parameter in examining whether the measure 
can be justified by the nature and general scheme of the system. 

All in all, parallel with our conclusion in Section 9.4.4.2., we consider that 
the effect-based doctrine does not prevent the objective of the measure from 
obtaining a role in the selectivity analysis, including the justification stage 
thereof.               

In the academic sphere, Pinto’s interpretation of the ‘nature and general 
scheme’ justification is consonant with ours. He maintains that the role 
of the effect-based analysis in the control of fiscal State aid is limited to 
determining whether the objective elements of the State aid definition are 
satisfied or not. When it comes to the question whether a measure that is 
prima facie State aid is justified or not by the ‘nature and general scheme 
of the tax system’ the underlying goals and policy objectives of the measure 
come to the spotlight.1701 Rossi-Maccanico’s theory also acknowledges the 
relevance of the objective of the measure at the justification phase. As we 
have seen above, he proposes a two-step test in order to verify whether a 
selective tax advantage can be justified by the nature and general scheme of 
the tax system. One of the steps is aimed at ascertaining what he calls the 
‘external consistency’ of the measure, that is, whether the objective of the 
measure is in accordance with or follows from the tax system of reference.1702  

1700. Case T-210/02 RENV British Aggregates Association v Commission, para. 68.
1701. C. Pinto, Tax Competition and EU Law, EUCOTAX (Kluwer Law International, 
2003), at pp. 144-146.
1702. Rossi-Maccanico, supra note 1341, Ch. 14.6.
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Having regard to the above, we propose that the objective of the measure 
should occupy a central place in the examination of the justification by 
the nature and general scheme of the system. The next question is what 
analysis precisely needs to be carried out with respect to the objective of 
the measure. First, we recall that the objective of the measure functions 
as the yardstick of the comparison which is carried out at the justification 
stage of the selectivity analysis. Thus, one step in the justification analysis 
is a comparison aimed at ascertaining whether all undertakings which are 
in a legally and factually comparable situation in the light of the objective 
of the measure fall within the scope of the measure and thus, can benefit 
from the advantageous treatment entailed by the measure. Second, the jus-
tification analysis also involves an assessment of the nature of the objective 
pursued by the measure. In particular, the objective must be related to the 
internal logic of the system of which the measure forms part. Finally, our 
proposed method incorporates the examination of the proportionality of 
the measure, as a third step, in the justification analysis. Hence, after it has 
been determined that the measure under review follows an objective which 
is in accordance with the nature and the scheme of the system, it needs to 
be checked (i) whether the measure is consistent in the sense that applies 
to all the potential beneficiaries in a comparable situation; and (ii) whether 
it is appropriate to achieve the objective it pursues and does not go beyond 
what is necessary to achieve that objective. 

(ii) Nature of the objective

As regards the nature of the objective of the measure, we can draw guidance 
from the Commission’s Notice with respect to the acceptable objectives; 
specifically, from the measures which the Commission considers justified 
by the nature and general scheme of the system.1703 As discussed above, 
some of these measures – particularly those ‘deriving directly from the 
basic or guiding principles of the tax system’ – would not fall under the 
category of justified measures in our proposed method of analysis, as they 
would lack prima facie selectivity from the outset. These are, specifically, 
the progressivity of the tax system and the non-taxation of non-profit under-
takings. The objective of these measures – taxation in accordance with the 
‘ability to pay’ principle – corresponds to the objective of the income tax 
system itself and as such, needs to be taken into account at the first stage of 
the selectivity analysis. Apart from these, the examples that the Commission 
gives are measures ‘whose economic rationale makes them necessary to 
the functioning and effectiveness of the tax system’, such as calculation of 
asset depreciation, stock valuation methods, arrangements for the collection 

1703. Commission Notice, paras. 23-27.
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of fiscal debts.1704 Aligning depreciation rates or valuation methods to the 
nature of the underlying asset is thus recognized as a measure contributing 
to the proper functioning of the tax system. The objective of optimizing the 
recovery of tax debts may explain some variations in collection methods and 
those variations are considered justified by the nature and general scheme 
of the system as well. Equally, the non-taxation of cooperatives which dis-
tribute all their profits to their members where tax is levied at the level of 
the members1705 serves a purpose which is related to the structure or logic 
of the tax system and as such, may be necessary for its functioning. The 
Notice mentions that it is inherent in the logic of the tax system that each 
firm should pay tax once only.1706 Therefore, measures providing for double 
tax relief are considered justified by the nature and general scheme of the 
system. According to certain interpretations of the ‘ability to pay’ principle, 
such principle also requires the relief or mitigation of double taxation.1707 If 
that is the case, double tax relief measures would not need to be justified, 
as the advantageous treatment implied by them would not be selective at all 
having regard to the fact that such treatment applies to a situation – being 
taxed twice – which is not comparable to being taxed only once in the light 
of the principle of ‘ability to pay’. Furthermore, provisions which allow 
the tax to be determined on a fixed basis in certain sectors may be regarded 
as justified by the nature or general scheme of the system where they take 
account of specific accounting requirements or the importance of certain 
type of assets to the specific sector (e.g. agriculture or fisheries).1708 Finally, 
the Notice mentions that specific rules applying to small and medium-sized 
enterprises may be based on a logic similar to that of the progressiveness 
of the tax scale. Insofar as this is the case, under our proposed method such 
measures would not need to be assessed in the justification stage of the 
analysis, as they would not qualify as prima facie selective measures at all.   

While the examples above represent tax differentiations of a technical nature 
which, indeed, pursue objectives inherently linked to the nature and scheme 
of the tax system of reference and as such are rightly considered to be capa-
ble of being justified, the fact that most of these measures are also included 

1704. Ibid. para. 24.
1705. Ibid. para. 25.
1706. Ibid. para. 26. Rather confusingly this paragraph refers to the taxes paid in the 
State in which the firm is resident for tax purposes and that these taxes need to be taken 
into account thus, suggesting that it is the source State which needs to provide for double 
tax relief according to the logic of the tax system.
1707. H. Kube, Double Burdens within the European Union: Solutions in other Areas 
of Law: Constitutional Law, in: Double Taxation within the European Union (A. Rust 
ed., Kluwer Law International 2011), pp. 63-74, at p. 66.
1708. Commission Notice, para. 27.
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in paragraph 13 of the Notice under the heading ‘Distinction between State 
aid and general measures’ considerably muddles the understanding of the 
status and role of this justification within the method of analysis put forward 
by the Notice. According to paragraph 13: 

“[...] Provided that they apply without distinction to all firms and to the produc-
tion of all goods, the following measures do not constitute State aid:

 –  tax measures of a purely technical nature (for example, setting the 
rate of taxation, depreciation rules and rules on loss carry-overs; 
provisions to prevent double taxation or tax avoidance), 

 –  [...]”1709

This raises the question whether what is designated here as ‘general measu-
res’ constitute a separate category distinguishable from derogations justified 
by the nature and general scheme of the system or alternatively, one and the 
same category of measures is described in two different places within the 
Notice, meaning that not only paragraphs 23 – 27 but also the first indent of 
paragraph 13 refer to measures justified by the nature and general scheme 
of the system. We consider that the latter interpretation is more sensible and 
we agree with Rossi-Maccanico that the notion of ‘general measure’ – as 
described in paragraph 13 of the Notice – actually represents one of the 
conditions the fulfilment of which is necessary for a measure to be justified 
by the nature and general scheme of the system.1710 Our proposed method 
of analysis also incorporates such condition in the examination of justifi-
cation when it requires that the measure must be open to all the potential 
beneficiaries who are in an objectively comparable situation in the light of 
the objective of the measure.          

Some of the objectives mentioned in the Notice have also been reaffirmed 
by the Court as being inherent in the nature or general scheme of the sys-
tem of reference. In Paint Graphos, the Court held, in the first place, that 
cooperative societies are likely not to be in a legal and factual situation that 
is comparable to that of commercial companies. However, the Court’s alter-
native reasoning was that even if the national court found the two forms of 
entities comparable and consequently, the tax exemptions applicable to coo-
peratives prima facie selective the measure would be justified by the nature 
and general scheme of the system. The Court specifically referred to the 
Commission Notice which qualifies measures that introduce transparent tax 
treatment or exemption for cooperatives which distribute all their income 
to their members as justified as long as the members of the cooperatives 

1709. Ibid. para. 13.
1710. Rossi-Maccanico, supra note 1341, Ch. 14.6.
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are properly taxed.1711 Furthermore, the Court seems to have agreed with 
the Commission’s additional condition put forward in the case that a tax 
exemption for cooperatives could only be justified by the nature and general 
scheme of the system if it did not extend to profits earned from trade with 
third party non-members and did not allow the sums paid as remuneration 
to such non-members to be deducted.1712    

The Court’s finding in GIL Insurance that a higher rate of insurance pre-
mium tax (IPT) on contracts ancillary to the sale of domestic appliances was 
justified by the nature and general scheme of the system relied on arguments 
related to the prevention of tax avoidance: 

“[...]the higher rate of IPT and VAT form part of an inseparable whole, which 
was the aim pursued in introducing the higher rate. That rate was introduced 
to counteract the practice of taking advantage of the difference between the 
standard rate of IPT and that of VAT by manipulating the prices of rental or 
sale of appliances and of the associated insurance. Such conduct had given rise 
to a loss of income in terms of VAT receipts and to shifts in the conditions of 
competition in the domestic appliance sector.

[...] in view of its purpose and effect, the higher rate of IPT has the appearance 
of a regulatory charge intended specifically as a deterrent to the conclusion of 
connected insurance contracts. [...]”1713

Measures aimed at countering tax avoidance are listed in paragraph 13 of 
the Commission Notice as ‘general measures’, which should be understood 
as equivalent to justified, i.e. non-selective, measures.   

The Commission Notice refers – both in paragraph 13 and in 26 – to double 
tax relief provisions as further examples of measures justified by the nature 
and general scheme of the system. The Commission’s decision-making 
practice reaffirms that one of the principal reasons which can justify a 
differentiating tax measure based on the logic of the system is that the 
measure pursues the objective of preventing double taxation. For example, 
in the Spanish Financial Goodwill decision – when examining whether 
the measure which allowed amortization of financial goodwill only on the 
acquisition of foreign shareholdings could be justified – the first question 
that the Commission addressed was whether or not the measure’s aim was to 

1711. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 71.  
1712. Ibid. para. 72.
1713. Case 308/01 GIL Insurance, paras. 74-75. 
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prevent double taxation either on the capital gains realised on the sale of the 
shareholding or on the future dividends received on the acquired holding.1714 
As no such aim could be detected, the measure was found not to be justified.  

Although to date, the Courts have not explicitly exempted any double tax 
relief measure from the qualification of being selective on the ground of 
being justified by the nature and general scheme of the system, in some 
cases the parties raised arguments to this effect. In particular, in the BNP 
Paribas case (discussed in detail in Section 9.3.3.3. (ii)), Italy argued that 
the realignment regime which granted a prima facie selective advantage to 
banking undertakings that had been reorganized pursuant to a specific law 
was justified by the fact that these undertakings were not entitled to the 
general participation exemption on capital gains on the transfer of shares 
and the purpose of the realignment regime was to provide them with a relief 
similar to the latter. Thus, the realignment regime was claimed to be justi-
fied by the nature and overall structure of the system on the ground that it 
mitigated economic double taxation on the transfer of assets in exchange for 
shares carried out by banking undertakings which could not benefit from the 
general participation exemption regime. The General Court dismissed this 
argument with a highly formal reasoning stating that the Commission’s con-
tested decision did not concern the situation of the transferring undertaking 
but solely that of the recipient undertaking.1715 On appeal, the Court was not 
much more receptive to the argument. It simply remarked that the expla-
nations provided by the Italian government did not show that the failure 
to extend the realignment scheme to undertakings other than banks was 
attributable to the fact that other companies which had transferred assets 
in exchange of shares benefitted from the participation exemption scheme 
whereas banks which carried out similar asset transfers under the specific 
law in question were taxed upon realignment both with respect to the trans-
ferring entity and the receiving entity.1716 Thus, the Court did not examine 
the argument on its merits. As Gunn points out, even if it had done so, it is 
rather dubious whether the argument would have succeeded given that it 
is based on the consideration of the combined position of the transferring 
entity and the recipient entity.1717 In particular, in a regular transfer of assets 
transaction double taxation of capital gains is relieved by exempting the 

1714. Commission Decision C45/2007, supra note 1332, paras. 108-109.
1715. Case T-335/08 BNP Paribas, paras. 171-172. 
1716. CJ, 21 June 2012, Case C-452/10 P BNP Paribas, Banca Nazionale del Lavoro 
SpA (BNL) v Commission, para. 136. 
1717. BNP Paribas & Banco Nazionale del Lavoro SpA (BNL). Italian realignment for 
tax purposes applicable to the banking sector: illegal State aid. Court of Justice (comments 
by Gunn), H&I 2012/10.24, pp. 114-132.
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transferring entity – by way of the participation exemption – from the tax 
on the gains on the shares while leaving the capital gains on the asset trans-
ferred taxable in the hands of the recipient company. Conversely, under the 
realignment regime applicable to banks which had undergone reorganiza-
tion, both the transferring entity and the receiving entity are taxed by way of 
the substitute tax, however, at a rate lower than the normal. From the point 
of view of the combined positions of the two undertakings the realignment 
regime may be an alternative to the participation exemption, however, as 
Gunn argues, from the perspective of the stand-alone companies it is not. 
The realignment regime benefits the recipient bank as compared to other 
recipient companies which are fully taxed on the capital gains on transferred 
assets when they dispose of the latter and such advantage is not cancelled 
out and is unlikely to be justified by the fact that the transferring bank may 
be worse off under the realignment scheme than any other company which 
may apply the participation exemption on gains on the shares received. The 
main difficulty could, indeed, be to prove that the regime is necessary to 
achieve the proclaimed aim of mitigating double taxation and thus, that it 
is proportional.1718 In all events, the Court’s (lack of) reasoning in this case 
does not affect the conclusion that double tax relief measures – either those 
concerning economic or juridical double taxation – can, in principle, be 
justified by the nature and general scheme of the system. 

The General Court’s British Aggregates judgments deserve attention also 
from the point of view of their reasoning on the justification by the nature 
and general scheme of the system. In the first judgment, the GC held with 
regard to the question whether the exemption of exports of aggregates from 
the AGL was justified by the nature and scheme of the system that: 

“[...] it is clear that the AGL, which [...] applies to the commercial exploitation 
of aggregates, and is thus charged against products and not on the income of 
producers, does indeed constitute an indirect tax, governed by the principle 
of taxation in the country of destination laid down under Article 91 EC [now 
Article 111 TFEU].

It is clear from case-law that a specific tax measure which is justified by the 
internal logic of the tax system is not subject to the application of Article 87(1) 
EC [...].

In the present case, the exemption for exports cannot therefore be considered 
to confer a selective advantage on exporters since it is justified by the nature of 
the AGL as an indirect tax. [...]”1719

1718. Ibid. p. 131.
1719. Case T-210/02 British Aggregates Association v Commission, paras. 151-153.
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This reasoning endorsed the Commission’s argument presented in its obser-
vations that the exemption of exports from the AGL was aimed at – in line 
with the inherent logic of all indirect taxes based on the principle of con-
sumption – avoiding any double taxation of exported products.1720 The CJ 
on appeal did not rule on the merits of this reasoning. It quashed this part 
of the GC’s judgment (too) on the ground that it was based on an argument 
that had not been included in the Commission’s contested decision.1721 In its 
second judgment, the GC upheld the conclusion that the export exemption 
was not selective although not on the ground that it was justified by the 
nature of the AGL but that exports were not objectively comparable to the 
marketing of aggregates in the UK. The non-comparability was established 
in the light of the objective of the AGL. Here the Court referred to the 
fact that the AGL was designed to tax only materials that are exploited as 
aggregates and that it was also intended to steer the demand for aggregates 
towards secondary aggregates. The GC considered that the achievement of 
these objectives cannot be ensured in the case of exporting the materials. 
This was based, in the end, on the original reasoning of the Commission 
according to which the UK authorities have no means of control over the 
use of aggregates outside their jurisdiction and thus, their taxation may lead 
to unequal treatment of exported aggregates if those were used for purposes 
which would be exempt if exploitation occurred in the UK. 1722  

Besides the preferential taxation of cooperatives in Paint Graphos and the 
higher insurance premium tax on certain insurance contracts susceptible to 
tax avoidance in GIL Insurance, the few other measures that the Court has 
held to be justified by the nature and general scheme of the system pursued 
quite varied objectives. In AEM, the increased charge on certain hydroe-
lectric and geothermal power stations for access to and use of the national 
electricity transmission system was intended to offset the advantage created 
for those undertakings, during a transitional period, by the liberalization 
of the market in electricity following the implementation of the pertinent 
Union Directive. In view of this the Court held that “the different treatment 
of undertakings in relation to charges [was] attributable to the nature and 
general scheme of the system of charges in question”.1723   Another case 
where no State aid was found to be present on the basis of the general 
scheme of the system is Bouygues, which is especially interesting for the 
reason that the Court linked this reasoning not to the selectivity element 
of the concept of State aid but to that of ‘State resources’. In particular, it 

1720. Ibid. para. 149.
1721. Case C-487/06 P British Aggregates, paras. 164-178. 
1722. Case T-210/02 British Aggregates Association v Commission, paras. 97-100.
1723. Joined Cases C-128/03 and C-129/03 AEM SpA and AEM Torino SpA, para. 43.
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held that the waiver by the French State of part of the telecommunication 
licence fees vis-à-vis two operators did not constitute State aid, as it was 
inevitable because of the general scheme of the system specifically, the 
requirement of equal treatment of all operators set out under the EU rules 
on telecommunication.1724 The CJ when upholding the GC’s judgment cla-
rified that this reasoning meant that the condition of an ‘intervention by the 
State or through State resources’ has not been satisfied in the case at hand,1725 
supposedly, because the measure could not be attributed to the French State. 

Admittedly, the two latter cases did not concern tax measures but fees char-
ged by the State for the use of infrastructure. Nevertheless, as we do not 
see any particular reason for which fiscal measures should be distinguished 
from other forms of potential State support as regards the use of the justi-
fication by the nature and general scheme of the system,1726 the cases may 
provide relevant lessons also for the area of fiscal State aid. 

From the above it can be inferred that special burdens which lead to prima 
facie selective differentiations may be easier to justify by the nature and 
general scheme of the system than special advantages,1727 as shown by the 
fact that out of the few cases where the justification succeeded two – GIL 
Insurance and AEM – concerned special burdens.  

(iii)  Comparison with justification grounds under the fundamental 
freedom analysis 

We can compare the reasons described above with the justification grounds 
that have been accepted in the fundamental freedom analysis. First, it is 
conspicuous that in the AEM case, the selective burden on geothermal po-
wer stations in the form of an increased charge for the use of the electricity 
transmission system was found to be justified by the advantage that these 
undertakings were enjoying due to the liberalization of the electricity mar-
ket. Such reason can be compared to the justification ground that had been 
brought up in several early fundamental freedom cases, that is, the higher 
tax burden on the free mover is justified because he or she enjoys other tax 
advantages either in the discriminating Member State or in another Member 

1724. CFI, 4 July 2007, Case T-475/04 Bouygues SA and Bouygues Télécom SA v 
Commission, para. 111.
1725. ECJ, 2 April 2009, Case C-431/07 P Bouygues SA and Bouygues Télécom SA v 
Commission, para. 102-104.
1726. Differently, the Court in Case C-409/00 Spain v Commission, paras. 53-54.
1727. Honoré, supra note 1398, p. 537.
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State.1728 The Court has firmly and consistently rejected this argument in its 
fundamental freedom case law. This raises the question whether there is any 
difference between a discriminatory tax levy disadvantaging cross-border 
movements and a selective higher burden on certain undertakings favouring 
all those who are not subject to it from the point of justifiability by an off-
setting advantage. One such difference can be that a discriminating tax levy 
deters the free mover from carrying out the specific cross-border movement 
or transaction at issue irrespective of any advantage otherwise available 
to him whilst an advantage that improves the competitive situation of an 
undertaking can, in principle, be cancelled out by a disadvantage – in the 
form of a compensating burden – that restores the balance in competitive 
positions. Thus, a selective burden that offsets a selective advantage is not 
a real threat to the objective of the State aid regime, i.e. preserving undis-
torted competition conditions in the internal market. This suggests that the 
advantage/disadvantage reasoning in the State aid domain can be a valid 
justification and therefore it should be compared to a justification ground 
in the fundamental freedom domain that is legitimate. That can be the co-
hesion (or coherence) of the tax system, which – unlike the compensating 
tax levy – is an accepted justification in the fundamental freedom analy-
sis.1729 According to this justification, a tax disadvantage which is aimed at 
offsetting a corresponding tax advantage is justified when it has the effect 
of maintaining the symmetry within one jurisdiction between the treatment 
of positive and negative elements of the tax base and ensuring the Member 
State’s legitimate claim to recapture a tax benefit which was granted tem-
porarily or with a view to later taxation. This justification requires a direct 
link between the advantage and the disadvantage (same tax, same taxpayer), 
the interpretation of which is rather volatile in the fundamental freedom 
case law.1730 Nevertheless, the latter requirement is definitely fulfilled in 
the AEM case given that the increased charge was imposed on AEM who 
also enjoyed the related advantages (same person) and the increased charge 
and the advantages were part of the same system, i.e. the regulation of the 

1728. Case 270/83 Avoir Fiscal, para. 21; ECJ, 13 July 1993, C-330/91 Commerzbank, 
para. 16 et seq.; Case C-307/97 Saint Gobain, para. 51 et seq.; ECJ, 14 December 2000, 
Case C-141/99 AMID, para. 27.
1729. ECJ, 28 January 1992, Case C-204/90 Hans-Martin Bachmann v Belgium, paras. 
21-23, 28; Case C-319/02 Manninen, para. 42; Case C-418/07 Papillon, paras. 43-51; 
Case C-157/07 Krankenheim, paras. 41-43; Case C-253/09 Commission v Hungary, 71-
75; CJ, 12 November 2012, Case C-35/11 Test Claimants in the FII Group Litigation 
v Commissioners of Inland Revenue, The Commissioners for Her Majesty’s Revenue & 
Customs, paras. 57-59.
1730. It appears that the strict interpretation of the direct link which requires this con-
dition to be met with respect to the same tax and the same taxpayer was dropped in Case 
C-319/02 Manninen, para. 45-46, however, in Case C-253/09 Commission v Hungary, 
par. 76 the ‘same tax-same taxpayer’ condition reappears again.
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electricity production and transmission market liberalised according to EU 
law (same legal framework). Thus, in the end, the justification reasoning in 
AEM resembles the use of the cohesion justification under the fundamental 
freedoms analysis. 

The correlation between the State aid- and the fundamental freedom jus-
tification may be related to the fact that AEM concerned a specific burden 
rather than a specific advantage, and a burden can be more easily assimila-
ted to a discriminatory tax obstacle than an advantage. Similar advantage-/
disadvantage-based reasoning appeared in another case dealing with a spe-
cific burden where, however, it was used to justify the advantage which 
resulted from the non-imposition on certain undertakings of the specific 
burden. In particular, in Ferring, the Court had to review a tax imposed on 
direct sales by pharmaceutical laboratories of medicinal products to phar-
macies.1731 Wholesale distributors who also sold such products to phar-
macies were not liable to the tax; they were, however, subject to certain 
public service obligations the discharge of which imposed on them extra 
costs. Pharmaceutical laboratories, on the other hand, were not subject to 
such obligations. The Court found that the non-imposition of the tax on 
wholesalers did not constitute State aid because it could be considered as a 
compensation for carrying out the obligatory public services provided that 
the amount of the exemption did not exceed the costs of carrying out such 
services.1732 Thus, the advantage of the exclusion from the sales tax was off-
set by the disadvantage of public service obligations. This way, wholesale 
distributors and laboratories were placed on an equal competitive footing. 
Although the Court referred to the possibility of a differential tax treatment 
being justified by the logic of the system, it appears to have reasoned, in the 
end, on the basis of lack of ‘advantage’ for the purposes of Article 107(1) 
TFEU.1733 

On the basis of BNP Paribas, it seems the advantage/disadvantage-based 
justification cannot succeed when the direct link requirement, in terms of 
the same undertaking being exposed to the advantage as well as the disad-
vantage, is not met.1734 As discussed above, in BNP Paribas, the justifica-
tion brought up by Italy was based on the joint position of two banking 
undertakings, one advantaged and the other disadvantaged. Although the 

1731. Case C-53/00 Ferring.
1732. Ibid.  para. 27.
1733. Ibid. paras. 17, 27.
1734. Case C-452/10 P BNP Paribas.
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Court did not discuss the argument in substantive terms, the failure of the 
justification indicates that in such situation, no cohesion-type justification 
can be relied on. 

As it appears, parallels can be shown between the State aid analysis and the 
fundamental freedom analysis as regards the use of a cohesion-type justifi-
cation. We should keep in mind, however, that in the fundamental freedom 
domain the correlation between a tax advantage and a tax disadvantage is 
accepted as a legitimate reason for escaping the prohibition of restrictions 
on free movement in order to give priority to the Member State’s claim to 
preserving its tax base integrity. On the other hand, in the field of State aid, 
it seems that a compensating advantage or disadvantage, in fact, remedies 
a previously existing competitive imbalance and as such, it promotes the 
ultimate aim of the State aid prohibition instead of suppressing it for the 
sake of another overriding public interest.

In the domain of the fundamental freedoms, the accepted justification 
grounds are – besides the cohesion of the tax system – the preservation of 
the balanced allocation of taxing rights, the prevention of tax avoidance and 
the effectiveness of fiscal supervision. As Wattel observes, this boils down 
to two main public interest reasons which may justify a breach of the free 
movement provisions by tax measures, that is, preserving tax base integrity 
and the effectiveness of fiscal supervision. These reasons are both inherently 
linked to the tax system specifically, to its logic, functioning and mecha-
nisms. If exceptions to the prohibition of restrictions on free movement 
were not allowed on these grounds the national tax systems could hardly 
operate or operate as efficiently as they otherwise do. These justifications 
are therefore ‘necessary to the functioning and effectiveness of the tax sys-
tem’. In this sense, all the justification grounds accepted in the context of 
the fundamental freedom analysis resemble the justification by the ‘nature 
and general scheme of the system’ capable of saving prima facie selective 
fiscal measures from the eventual classification as State aid.1735 

The dichotomy of internal (or intrinsic) reasons and external (or extrinsic) 
reasons appears in the context of the State aid rules only. The roots of this 
distinction can be found in the Commission Notice which states that:

1735. Differently from our analysis where all the accepted justification grounds under 
the freedoms are considered in parallel with the accepted justification under the State aid 
rules, O’Brien and Lenaerts draws a parallel only between the cohesion of the tax system 
and the ’nature and general scheme’ justification, see O’Brien, supra note 1298, p. 232; 
Lenaerts, supra note 1300, p. 305.  
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“A distinction must be made between, on the one hand, the external objectives 
assigned to a particular tax scheme (in particular, social or regional objectives) 
and, on the other, the objectives which are inherent in the tax system itself [...]”1736

The Notice then adds that the whole purpose of the tax system is to collect 
tax revenues to finance State expenditure. This suggests – without being 
explicitly pronounced – that only those objectives which are instrumen-
tal to the ultimate purpose of the tax system may be regarded as internal 
objectives and thus, capable of justifying tax differentiations. The Court’s 
formulation in the Azores case resembles to the Notice:

“A measure which creates an exception to the application of the general tax 
system may be justified by the nature and overall structure of the tax system if 
the Member State concerned can show that that measure results directly from 
the basic or guiding principles of its tax system. In that connection, a distinction 
must be made between, on the one hand, the objectives attributed to a parti-
cular tax scheme which are extrinsic to it and, on the other, the mechanisms 
inherent in the tax system itself which are necessary for the achievement of 
such objectives.”1737

Worthy of note is that despite making an express distinction between exter-
nal and internal objectives, neither the Commission Notice nor the Court 
in Azores states unequivocally that external objectives are never capable of 
justifying a differential tax measure. It is only Advocate General Geelhoed 
who explicitly stated in his Opinion in Azores that external objectives cannot 
be taken into account as a justification ground:

“[...] the essence of the justification [by the nature and general scheme] is 
that the exceptions to the application of the tax system should ‘derive directly 
from the basic or guiding principles of the tax system in the Member State con-
cerned’. In this respect, a distinction has been drawn between the ‘external’ 
objectives of a tax scheme – for example, social or regional objectives – which 
fall outside the scope of the justification, and the objectives ‘inherent in the 
tax system itself’ – for example, efficiency in tax collection and progressive 
taxation.”1738

Even this statement is limited to the justification by the ‘nature and gene-
ral scheme of the system’. The question arises, therefore, whether external 

1736. Commission Notice, para. 26. 
1737. Case C-88/03 Portugal v Commission, para. 81.
1738. Opinion of Advocate General Geelhoed, 20 October 2005, Case C-88/03 Portugal 
v Commission, para. 76.
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objective could still play a role in justifying prima facie selective measures, 
if not under the ‘nature and general scheme’ justification then independently 
from the latter. 

9.7.3.2.  Objectives external to the tax system

(i) Commission Notice 

As far as the Commission Notice is concerned, commentators generally 
interpret it as expressing a very strict view on the question whether or not 
external objectives may be taken into account as part of the assessment of 
possible justification of derogatory tax measures.1739 They normally base 
this view on paragraph 26, which makes a distinction between external 
and internal objectives of the measure from the point of view of possible 
justification by the ‘nature and general scheme of the system’. On the other 
hand, it usually remains disregarded that the Notice – although not under 
the heading called ‘Justification of a derogation by ‘the nature or general 
scheme of the system’ – describes measures which pursue general policy 
objectives as exempt from the State aid prohibition. In particular, in para-
graph 13, the Notice lays down: 

“Provided that they apply without distinction to all firms and to the production 
of all goods, the following measures do not constitute State aid: 

 –  ...

 –  measures pursuing general economic policy objectives through a 
reduction of the tax burden related to certain production costs (re-
search and development (R&D), the environment, training, employ-
ment).” 1740

Hence, the Notice includes – besides measures of a purely technical nature 
– these measures under the category of ‘general measures’. Further on, the 
Notice confirms once again that tax incentives for environmental, R&D 
or training investment, although they favour only the firms which under-
take such investments, do not necessarily constitute State aid.1741 Thus, the 
Notice’s narrow view on the possible reasons which may fall under the 
justification by the ‘nature and general scheme of the system’ – that is, 
only reasons internal to the tax system – has to be seen in the light of 
the acknowledgment that measures of general economic policy open to all 

1739. A. Bartosch, Editorial – On Being Selective in Selectivity, 8 EStAL 4 (2009), 
pp. 433-434, at p. 433; Bartosch, supra note 1556, p. 745, 747.
1740. Commission Notice, para. 13.
1741. Commission Notice, para. 14.
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undertakings operating in a Member State on an equal access basis do not 
qualify as State aid but rather ‘general measures’. Looking at the Notice as a 
whole, the Commission’s view on the range of measures falling outside the 
scope of Article 107(1) TFEU is not as narrow as it is sometimes described 
in the academic literature.   

From the structure of the Notice, it is not immediately clear whether measu-
res pursuing various policy objectives are ‘general’ because they do not meet 
the criterion of selectivity from the outset or, because – although prima facie 
selective – they can be justified. At the end, the view of the Commission 
seems to be that these measures create a distinct category which is not 
equated to justified measures. This can be inferred from Commission deci-
sions in which R&D incentives or incentives for environmentally friendly 
investments have been exempted from the classification as State aid on the 
basis that they were of a ‘general’ nature without any mention of the issue 
of possible justification (see Section 9.2.1.1).1742 In contrast, we propose that 
measures pursuing various policy goals should be regarded as a category 
of justified measures. 

In brief, we consider that paragraph 13 of the Notice should be interpreted 
as defining two categories of measures which may be justified, which are: 
(i) measures of a purely technical nature (first indent), and (ii) measures 
pursuing general policy objectives (second indent). The former category 
falls under the justification by the ‘nature and general scheme of the sys-
tem’ which is further described in paragraphs 23 to 27 of the Notice. Both 
categories are prima facie selective measures which, eventually, fall outside 
the scope of Article 107(1) TFEU at the second stage of the selectivity 
analysis. As regards measures pursuing a certain policy objective, they are 
prima facie selective due to the fact that they favour a certain category of 
undertakings which engages in R&D activities or environmentally friendly 
investments or creation of employment etc. In view of the criterion of com-
parability which operates at the first stage of the selectivity assessment in 

1742. See, for example, the decisions mentioned in supra note 1326. However, Decision 
N 480/2007 – Spain – The Reduction of Tax from Intangible Assets is rather confusing 
in this respect, as it first qualifies the measure as general (para. 15) then it states that the 
conditions of the application of the measure are justified by the logic of the Spanish tax 
system (para. 19) which seems to imply that the measure is justified by the nature and 
general scheme of the tax system concerned. In this regard, O’Brien observes that the 
justification on the latter ground is not always clearly distinguished from the ‘general 
measure’ exception. Her conclusion is that measures following general industrial, eco-
nomic and social policy objectives should fall under the ‘general measure’ exception and 
not under the justification by the ‘nature and general scheme of the system’, see O’Brien, 
supra note 1298, pp. 224-225.   
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our proposed analytical framework – i.e. taxing in line with the ‘ability to 
pay’ principle – undertakings which are engaged in such activities cannot 
be considered to be in an objectively different situation from those under-
takings which do not invest in such projects. As they are comparable to the 
rest of the undertakings, a tax incentive which favours them is necessarily 
prima facie selective. They can, however, escape the State aid qualification 
as measures being justified by their legitimate (general policy) objective. 
For this, besides the requirement of having a legitimate objective, they have 
to meet the two other conditions we mentioned above with regard to the 
justification by the ‘nature and general scheme’. In particular, they have to 
be accessible to all those undertakings which are in a comparable situation 
in view of the (general policy) objective of the measure, and they have to 
be proportional to such objective.         

(ii) Case law 

As far as the Courts’ position is concerned, the case law is far from being 
clear on the question whether or not external objectives may justify prima 
facie selective fiscal measures. At one extreme of the case law is the CJ’s 
judgment in British Aggregates, which suggests that policy objectives, such 
as environmental protection, cannot be attributed any relevance in assessing 
whether a Member State measure constitutes State aid pursuant to Article 
107(1) TFEU:

“[...] the need to take account of requirements relating to environmental pro-
tection, however legitimate, cannot justify the exclusion of selective measures, 
even specific ones such as environmental levies, from the scope of Article 87(1) 
EC (see, to that effect, inter alia Case C-409/00 Spain v Commission, para-
graph 54), as account may in any event usefully be taken of the environmental 
objectives when the compatibility of the State aid measure with the common 
market is being assessed pursuant to Article 87(3) EC [now 107(3) TFEU].”1743

The precursor of this statement is in Spain v Commission, which concerned 
a non-fiscal aid scheme in the form of subsidised loans that Spain implemen-
ted to support the renewal of the commercial vehicle fleet of self-employed 
natural persons and SMEs.1744 The Court confirmed the Commission’s 
assessment that the scheme was selective as it favoured certain underta-
kings, that is, natural persons and SMEs carrying on transport operations 
for their own account or for others. Spain relied on the ‘nature and general 
scheme’ justification to defend the measure arguing that the exclusion of 
large undertakings, which replace their vehicles more regularly and without 

1743. Case C-487/06 P British Aggregates, para. 92.
1744. ECJ, 13 February 2003, Case C-409/00 Spain v Commission.
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any need for aid for that purpose, was required by the general scheme of 
the support measure aimed at the protection of the environment and road 
safety. The Court, first, held that Spain has not adduced any evidence of 
the ‘existence of a system of charges in the general interest’. This suggests 
that the ‘nature and general scheme’ justification concerns exclusively fis-
cal measures where there is a system of compulsory charges in place and 
where the aid is granted in the form of a relief from a charge being part of 
that system. Furthermore, the Court pointed out that the objective that the 
scheme was claimed to pursue in the general interest cannot be recognized 
within the scope of Article 107(1): 

“[...] At  best, [the Kingdom of Spain] has set out the grounds of general inte-
rest to which it is the aim or effect of the aid scheme at issue to contribute, that 
is, the protection of the environment and road safety. 

Those grounds, however, legitimate, and supposing them to be established, are 
ineffective at the stage of the assessment of a national measure with regard to 
Article 92(1) of the Treaty [now Article 107(1) TFEU] [...]”1745

Thus, the Court reasoned that the ‘nature and general scheme’ justification 
cannot be invoked in the context of a non-fiscal aid scheme at all and the 
aim of the measure, however legitimate, is not capable of being taken into 
account outside the scope of such justification. 

In British Aggregates, the CJ first, rejected that the inconsistencies in the 
definition of the scope of the AGL could be justified by the nature and 
general scheme of the system referring to the secondary objective of the 
AGL, namely, that of maintaining the international competitiveness of cer-
tain sectors.1746 Second, with regard to the primary objective of the AGL, it 
held, in paragraph 92 cited above, that requirements of environmental pro-
tection cannot be taken into account in deciding whether or not a measure 
fulfils the conditions for being qualified as State aid within the meaning of 
Article 107(1). The Court considered that the only place within the State aid 
analysis where the environmental objective of a measure may play a role is 
the assessment of the compatibility of the aid with the internal market under 
Article 107(3) TFEU, that is, after the State aid character of the measure 
has already been established. This latter statement is an addition to the 
formulation used in Spain v Commission, which makes the Court’s position 
even stricter and more unequivocal as regards the possibility of taking into 
account environmental and – presumably – other general policy objectives 
within the framework of the analysis of selectivity. It basically excludes the 

1745. Ibid. paras. 53-54. 
1746. Case C-487/06 P British Aggregates, para. 88.
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relevance of such objectives when examining whether a measure fulfils the 
criteria of State aid. This restrictive approach is all the less understanda-
ble considering that such reasoning was not necessary for finding the AGL 
selective. As the Court itself argued, leaving certain materials that can be 
used as aggregates out of the scope of the AGL could not be perceived as 
being in accordance with the nature and general scheme of a levy taxing 
the commercial exploitation of aggregates for ecological reasons especially 
when it was clear that the exclusions served the purpose of preserving the 
competitiveness of certain sectors. The AGL could have been qualified as 
selective simply on that basis – as the General Court’s second judgment 
perfectly proves – without ruling out the relevance of environmental objec-
tives for the concept of State aid in such definitive terms as the CJ did. Quite 
inexplicably, the judgment does not even refer to the distinction between 
objectives intrinsic and extrinsic to the tax system. 

The Azores judgment, which makes the latter distinction, is in the middle 
of the scale constituted by the case law insofar as it implies that objectives 
extrinsic to the tax system under review cannot be considered under the 
justification by the ‘nature and general scheme of the system’. Yet it does 
not completely exclude the possibility that various policy objectives pursued 
by national measures may influence the qualification of such measures as 
State aid under Article 107(1).   

Finally, at the other extreme of the case law are those cases where the Court 
– at least, tacitly and indirectly – acknowledged the relevance of social, 
environmental or other policy goals when examining the selectivity and 
potential justifiability of differentiating national measures. Although the out-
come of all these cases was that the Court dismissed the justification based 
on general policy objectives, the reason for the dismissal was not the nature 
of the objective itself but rather the way in which the measure intended to 
achieve such objective. The most prominent of these cases is Adria-Wien 
Pipeline, where the Court rejected the justification of the energy tax rebate 
on ecological grounds, not as a matter of principle but having regard to 
the actual implementation of the measure. The Court pointed out that the 
consumption of energy by undertakings in the manufacturing sector is just 
as harmful to the environment as the consumption of energy by the service 
sector, therefore, there is no reason to limit the rebate to the manufactu-
ring sector. Similarly, the Court’s reasoning in Netherlands v Commission 
implies that a partial exemption from a levy on the use of fertilizers granted 
to undertakings growing crops under glass allegedly aimed at environmen-
tal protection could have been justified if the Netherlands had provided 
scientific evidence that fertilizing crops grown in a glasshouse pollute the 
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environment to a lesser extent than fertilizing plants grown in the open air.1747 
In Kimberly Clark, a non-fiscal State aid case, the national measure under 
review was a form of financial support granted by France through a State 
fund to undertakings which laid off a certain number of employees and 
which were obliged by law to provide assistance to those employees in order 
to ease the consequences of redundancy.1748 The measure pursued a social 
aim, which, however, did not make it automatically selective State aid. The 
qualification of the scheme as State aid was rather based on the fact that the 
State fund enjoyed discretionary powers in choosing which undertakings 
would be granted the support and in what amount. This suggests that in the 
absence of discretionary powers the Court could just as well have found the 
scheme justified. In Maribel bis/ter the greater reduction in social security 
contributions for employers who employed manual workers in the sectors 
which were most exposed to international competition was found to be 
a selective measure that could not be justified, not because it pursued an 
employment policy objective – i.e. promoting the employment of workforce 
carrying out manual work – but rather because it was limited to certain 
sectors which could not be explained by such objective.1749 As it appears, in 
all these cases the factual circumstances of the case at hand led the Court to 
the rejection of the justification rather than the fact that the measure pursued 
various policy objectives.1750 In other words, the justification failed because 
the measures were either not suitable or necessary to achieve their declared 
– otherwise acceptable – objective. Thus, the problem was not the nature of 
the objective but the measure’s proportionality. 

The Court’s analysis in these cases implies that general policy objectives can 
be taken into account in the examination of possible justification of prima 
facie selective measures, which is rather contradictory to the statements in 
British Aggregates. The appeals judgment in the NO

x 
case could have been 

an opportunity for the Court to clarify this issue.1751 At the first instance, the 
General Court held that the system of emission trading planned to be imple-
mented by the Netherlands did not constitute State aid, first, because the 
differential treatment it introduced concerned different situations, or alter-
natively, because the differential treatment was justified by the nature and 
general scheme of the system (see Section 9.7.2.2.). As regards the latter, the 
General Court did not hesitate to hold that in the light of the environmental 

1747. ECJ, 29 April 2004, Case C-159/01 Netherlands v Commission, paras. 44-47.
1748. ECJ, 26 September 1996, Case C-241/94 France v Commission. 
1749. ECJ, 17 June 1999, Case C-75/97 Belgium v Commission, para. 39.
1750. Prek and Lefèvre, supra note 1313, pp. 343-344.
1751. Ibid.
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objective of the scheme the advantage for large emitters subjected to stricter 
regulations concerning emission standards than other undertakings was in 
accordance with the nature and general scheme of the system: 

“In the present case, the beneficiary undertakings are determined in accord-
ance with the nature and general scheme of the system, on the basis of their 
significant emissions of NOx and of the specific reduction standard to which 
they are subject. Ecological considerations justify distinguishing underta-
kings which emit large quantities of NOx from other undertakings [...]”1752

The CJ overturned the General Court’s judgment with a reasoning that did 
not bring about the desired clarification as regards the question whether 
environmental objectives are of such nature which can be considered under 
the ‘nature and general scheme’ justification or, in general, as a justifica-
tion for prima facie selective measures. First, the CJ appears to have taken 
the strict position known from British Aggregates by reiterating that the 
environmental objective does not justify the exclusion of selective measures 
from the scope of Article 107(1) TFEU having regard to the fact that such 
objective may, in any case, be considered under the compatibility assess-
ment of the State aid measure pursuant to Article 107(3).1753 However, as 
Prek and Lefèvre point out, right after this the Court changed the course of 
its reasoning criticizing the actual implementation of the scheme which was 
not consistent with its objective irrespective of the nature of such objective.1754 
In particular, the Court found that the quantitative criterion according to 
which the undertakings eligible for emission trading were determined was 
not inherent in the scheme and thus, justified on environmental grounds, 
while the substantial NO

x 
emissions of the eligible undertakings and the 

specific reduction standards applicable to them were not sufficient to ena-
ble the measure to avoid classification as State aid.1755 This implies that 
an environmental objective can, in principle, justify prima facie selective 
measures, provided that the circle of undertakings entitled to the advantage 
is defined by criteria which are consistent with such objective and which 
are capable of designating beneficiaries that are sufficiently different from 
the non-beneficiaries.           

To date, the last word on the relevance of environmental objectives for justi-
fication purposes under the State aid analysis has been given by the General 
Court in its second judgment in British Aggregates. In this judgment, the 

1752. Case T-233/04 Netherlands v Commission, para. 99. 
1753. Case C-279/08 P Commission v Netherlands, para. 75.
1754. Prek and Lefèvre, supra note 1313, pp. 344.
1755. Case C-279/08 P Commission v Netherlands, paras. 76, 78.
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GC discusses in several paragraphs whether the exemption from the AGL of 
certain materials which can be utilised as aggregates may be justified by the 
nature and general scheme of the system and concludes that it cannot. This 
conclusion is once again based on the inconsistency of the exemptions with 
the environmental objective of the AGL which – in effect – results in their 
disproportionality. While the General Court qualifies the AGL at issue in the 
concrete case as selective State aid, it leaves no doubt about the fact that it 
could – in principle – be justified based on its environmental objective. This 
is apparent from the following statements:

“[...]  for the purposes of [the] assessment [of the justification by the nature 
and general scheme], a distinction must be made between, on the one hand, 
the objectives attributed to a particular tax regime and which are extrinsic to 
it and, on the other, the mechanisms inherent in the tax system itself which are 
necessary for the achievement of such objectives, since, as basic or guiding 
principles of the tax system in question, those objectives and mechanisms could 
support such justification, which it is for the Member State to demonstrate [...].

[...] the environmental objective of the AGL is essentially designed to encourage 
a shift in demand for ‘primary’ aggregates in the construction industry towards 
‘secondary’ aggregates, which are the by-products of or waste from other pro-
cesses, as well as towards ‘recycled’ aggregates [...] The criteria determining 
the ‘normal’ nature of the taxation provided for under the AGL [...] and that 
objective are thus the basic or guiding principles of the Act, on the basis of 
which any justification for tax differentiation must be assessed.”

This reasoning highlights that the conclusion that the environmental objec-
tive of the measure is relevant in the examination of its justification is clo-
sely related to the nature of the AGL as a specific environmental levy. The 
fundamental underlying principle and objective of such levy is environmen-
tal protection; therefore, in the dichotomy of internal/external objectives, 
such objective can in no way be regarded as external to the system of the 
AGL. In view of this, it appears to be evident that environmental objectives 
can, as a matter of principle, justify a prima facie selective environmental 
levy. At the same time, such conclusion cannot be generalised and automa-
tically applied to all sorts of policy objectives and all sorts of national tax 
measures, especially, those which do not constitute a subsystem themselves 
with their own underlying principle but rather, form part of a comprehensive 
system governed by a principle unrelated to environmental protection. 

In summary, the GC’s second British Aggregates judgment confirms the 
relevance of environmental objectives in the justification phase of the 
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selectivity analysis only with regard to specific environmental taxes and 
levies.1756 Therefore, even after this judgment, it is arguable whether tax 
incentives aimed at promoting environmental protection or other policy 
goals which are provided for within the general corporate tax system are 
capable of being justified by their given policy goal. In the case of such 
measures, the policy goal that they pursue qualifies as an external objective 
in the context of the corporate income tax system. Therefore, the dilemma 
about the legitimacy of external objectives as justification grounds remains 
unanswered.1757 This is all the more true if we consider that almost all the 
cases where the Court implied that ecological objectives can be taken into 
account in the justification of prima facie selective measures concerned 
special environmental taxes or a scheme the fundamental underpinning prin-
ciple of which was environmental protection. This was the case, besides 
British Aggregates, in Adria-Wien Pipeline (tax on energy consumption), 
Commission v Netherlands (tax on use of fertilizer) and NO

x
 (emission 

trading system). Therefore, the only case where the Court indirectly and 
implicitly accepted an external – employment policy – objective as a ground 
capable of justifying a prima facie selective fiscal measure was Maribel 
bis/ter.1758                 

(iii) Proposed method of analysis

The analysis above shows that the Commission Notice (as well as its prac-
tice) and the Courts’ case law is highly inconsistent as regards the questi-
on whether fiscal measures which pursue various economic, social or en-
vironmental policy objectives fall within the scope of the prohibition of 

1756. Rossi-Maccanico draws the opposite conclusion from the GC’s first judgment in 
British Aggregates. According to him, that judgment confirms that fiscal selectivity may 
be justified by general economic objectives being different from the inherent logic of the 
tax system, see Rossi-Maccanico, supra note 1624, p. 98. Even if such interpretation had 
been correct at the time, after the setting aside of this judgment by the CJ the conclusion 
has lost its validity.       
1757. Prek and Lefèvre suggested, even before the GC’s second judgment in British 
Aggregates, that the case law should be interpreted in a way that external objectives are 
excluded as justification solely with respect to differential treatment within a general 
system of taxation; the situation would be different “in relation to differential treatment 
forming part of a wider scheme, which has a specific purpose worthy of protection and 
applies to all undertakings held to be in a comparable situation”, see supra note 1313, p. 
343. 
1758. Case C-75/97 Belgium v Commission, para. 37-39. Although these paragraphs 
discuss the ‘nature and general scheme’ justification, it is likely that if the reduction in 
social security contributions granted to employers employing manual workers had not 
been limited to certain sectors, the Court would have cleared it on the ground that it was 
a general measure in the meaning of paragraph 13, second indent, of the Commission 
Notice instead of finding it a prima facie selective measure which is, however, justified 
by the nature or the general scheme of the social security system.   
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State aid set out in Article 107(1) TFEU or they can be exempted from that 
prohibition and if so, under what conditions and through which method of 
analysis. Therefore, we propose to resolve this question by treating these 
measures as another category of prima facie selective measures capable of 
being justified and as such, escaping the eventual classification as State aid. 
Our proposal concerns a broad category of fiscal measures. It is not limited 
to specific environmental taxes or other type of special levies governed by 
public health or other objectives. It also extends to measures which form 
part of a comprehensive system; notably, tax incentives and other reliefs 
within the general corporate tax system which are aimed at various gene-
ral policy objectives. According to our proposal, this category of measures 
would be treated very similarly to fiscal measures whose selectivity is jus-
tified due to the fact that they derive from the nature and general scheme 
of the system. As concluded in Section 9.7.3.1. (i), the ‘nature and general 
scheme’ justification revolves around the objective of the measure under 
review which is equally true for the justification of policy measures. In 
addition, both categories of measures must fulfil the same three criteria in 
order to be found justified. In particular, (i) they must pursue a legitimate 
objective; (ii) the conditions upon which they apply must be such that all 
undertakings which are in a comparable factual and legal situation in the 
light of the (legitimate) objective of the measure are entitled to benefit from 
the measure; and (iii) the measure must be proportional in the sense that 
it is suitable and necessary for achieving the objective pursued. The main 
difference between the two categories concerns the first of these conditions. 
The ‘nature and general scheme’ justification applies to measures pursuing 
objectives internal to the tax system whereas the ‘policy measure’ justifica-
tion applies to measures aimed at external objectives which have nothing to 
do either with the inherent mechanisms and functioning of the tax system 
or with its ultimate goal of revenue raising. Policy measures are clearly ai-
med at influencing the behaviour of the taxpayers in order to achieve some 
general policy goal of a social, environmental or other character. As regards 
the condition of legitimacy of the objective, objectives which are internal 
to the tax system are per se legitimate whereas the legitimacy of external 
objectives is a question of appraisal, which undeniably brings an element 
of subjectivity to the State aid analysis.  

Admittedly, this proposal is not underpinned either by the Commission 
Notice or the case law. The Commission Notice treats measures following 
various policy goals as general measures which fall outside the scope of 
Article 107(1) TFEU from the outset and not as prima facie selective but 
justifiable measures. The Courts do not seem to acknowledge any justi-
fication other than the ‘nature and general scheme’ within the State aid 
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analysis. Nonetheless, our proposal would fills in a gap, as it offers a solu-
tion to some of the acute questions of the theory of State aid which so far 
have been left unanswered by the Commission’s practice and the Courts’ 
case law. Compared to the Commission Notice, our proposal ensures that 
‘policy measures’ can be monitored for their proportionality, as the propor-
tionality test forms part of the examination of justification. The proposal 
also brings about a more consistent and systematic approach, as it would 
analyse ‘policy measures’ by the same methodology as measures deriving 
from the nature and scheme of the system. Last but not least, by introducing 
a stable and transparent methodology for the State aid analysis of ‘policy 
measures’ it would bring about more predictability as regards the question 
how Member States may pursue their various policies through their tax 
systems without the risk of their measures being considered selective State 
aid. However, the precondition for increased predictability is that legitimate 
general policy objectives must be clearly distinguished from non-legitimate 
ones.

As Bartosch points out, State aid control would be deprived of all its 
meaning if Member States could simply rely on any policy goal whatsoever 
that they may wish to pursue in order to argue that their measures are justi-
fied and therefore, non-selective in the light of those goals.1759 Admittedly, 
identifying permissible and impermissible policy objectives is anything 
but simple. This, in fact, is the most delicate and fragile point of our pro-
posed method, which, however, seems to be unavoidable. The alternative 
is that each and every fiscal measure aimed at realizing policy objectives 
of any kind which could (potentially) affect the competitive positions of 
undertakings unequally would be considered selective and non-justifiable 
and in turn, State aid. All these measures would have to be notified by the 
Member States under Article 108(3) TFEU and the Commission could, at 
most, declare them compatible with the internal market. This would, how-
ever, jeopardise the Member States’ ability to formulate and carry out their 
policies in the areas of competences which are reserved for them in the 
Treaties as well as the Commission’s ability to exercise effective State aid 
control. As far as the view expressed in the Commission Notice is concer-
ned, i.e. treating measures pursuing general policy objectives as ‘general 
measures’ which do not at all fall within scope of Article 107(1), it cannot 
either circumvent the problem of distinguishing legitimate and non-legiti-
mate policy objectives. Measures following an unacceptable objective, such 
as export incentives, cannot and will not escape the classification as State 
aid even under the label of ‘general measures’. This has been proven by 

1759. Bartosch, supra note 1556, p. 741.
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the Court’s case law on export incentives. Only those measures qualify as 
‘general measures’, according to paragraph 13 of the Notice, which follow 
such selected and in turn, accepted objectives as research and development 
(R&D), the environment, training and employment. 

Having regard to the above, we agree with Bartosch that the justification 
phase of the State aid analysis calls for a ‘rule of reason’ approach of the 
kind that is well-known from the fundamental freedom analysis.1760 The 
following elements which we consider being part of the State aid justifica-
tion analysis approximate the latter to the ‘rule of reason’: (i) the key role 
that the purpose of the measure plays in determining whether an apparently 
selective measure could, eventually, escape the qualification as State aid; 
(ii) the fact that the differentiating measure should be explained by a suf-
ficiently worthy public interest reason which is expressed in the general 
policy objective of the measure; (iii) the balancing between the objective of 
the State aid regime and the objective of the measure which characterises 
the examination of justifiability; and (iv) the role attributed to the principle 
of proportionality in the justification. The application of the ‘rule of rea-
son’ – precisely because of the characteristics just mentioned – involves an 
element of subjectivity and uncertainty. It depends on the appraisal of the 
adjudicator whether an objective is legitimate enough and a public interest 
reason is worthy enough to overrule the basic guarantee of undistorted com-
petition or unrestricted freedom of movement in the internal market. In the 
context of the fundamental freedom case law, we are used to the fact that it 
is basically the Court who defines the overriding reasons in the public inte-
rest which could be given priority over the fundamental freedoms and could 
thus, be accepted as a reason for justifying restrictions on the latter. By now 
in the direct tax case law a fixed set of justification grounds has emerged 
which are accepted, as a matter of principle, in the application of the ‘rule 
of reason’. A similar process could be expected to take place with regard to 
the justification of prima facie selective fiscal measures pursuing a general 
policy objective. Until then, a certain degree of uncertainty as regards the 
scope of the State aid concept in relation to fiscal measures will inevitably 
persist. Nevertheless, at least with regard to the framework of analysis, our 
proposed approach to policy measures would bring about certainty and con-
sistency as compared to the situation currently prevailing. 

From the above, it is apparent that the ‘rule of reason’ is especially apt to 
examine the justifiability of measures pursuing general policy objectives. 
Nonetheless, the justification of measures which derive from the nature 

1760. Ibid. p. 752. Similarly, Wattel, supra note 1298, p. 134. 
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and general scheme of the system follows basically the same pattern with 
the only difference that in their case, the question which objectives can 
be considered legitimate for the purpose of justification can be answered 
according to known parameters and thus does not depend on a necessarily 
subjective appraisal. 

Some academic commentators are rather sceptical about a possible applic-
ation of the ‘rule of reason’ in the State aid analysis. Prek and Lefèvre 
observe that using the objective of the measure as a criterion of comparison, 
as laid down in Adria-Wien Pipeline, is conceptually different from the 
‘rule of reason’ approach. They seem to substantiate this on the ground 
that the comparison provided for by Adria-Wien Pipeline takes place at the 
level of examining prima facie selectivity for the purpose of designating 
the circle of undertakings whose treatment should be compared whereas 
the ‘rule of reason’ traditionally belongs to the level of justification.1761 This 
argument is not valid in the context of our proposed method of analysis 
where the examination of justification also involves a comparison and it is 
precisely this level where the objective of the measure comes into play. In 
addition, in our proposed analytical framework the legitimacy of the objec-
tive of the measure is in no way indifferent from the point of view of the 
function which such objective fulfils at the justification stage of the analy-
sis. Honoré has doubts about the practical application of a ‘rule of reason’ 
approach.1762 He identifies the ‘rule of reason’ with an ‘aim-based test’. He 
points out that due to the enforcement mechanism of the State aid rules it 
is national courts, national authorities, the beneficiary undertakings and the 
competitors of the latter which have to assess, in the first place, whether a 
national measure constitutes State aid. According to Honoré, it seems to be 
unrealistic to require these actors to apply an aim-based justification test 
requiring complex assessment of what the measure was intended for when 
determining whether or not a measure falls under Article 107(1) TFEU. 
This difficulty, however, is already present with regard to the ‘nature and 
general scheme’ justification, the application of which, albeit involving a 
lesser degree of discretion, does not seem to be much simpler than the ‘rule 
of reason’ approach we propose. On the other hand, Honoré also acknow-
ledges that the ‘rule of reason’ approach prevents the State aid concept from 
becoming too wide encompassing all regulatory acts of the Member States 
by which they implement their various policies. Thereby the ‘rule of reason’ 
ensures that the Union institutions do not interfere unnecessarily in areas 
falling within the competence of the Member States.1763 López criticizes 

1761. Prek and Lefèvre, supra note 1313, p. 340.
1762. Honoré, supra note 1398, p. 536.
1763. Ibid.
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the proposal to distinguish between permissible and impermissible policy 
objectives for involving too much uncertainty.1764 The proposal by Kurcz 
and Vallindas also involves an appraisal of the policy objective pursued by 
the measure under review insofar as it suggests distinguishing objectives of 
general policy and specific objectives.1765 This, however, does not seem to do 
more than shifting the problem of distinguishing ‘general’ and ‘selective’ to 
the ambit of objective instead of the measure itself. Finally, on the other side 
of the academic spectrum is Bartosch, who has convincingly advocated that 
the concept of selectivity is “the very ground where a properly defined and 
applied “rule of reason” may see its finest hour”.1766 Our proposed method 
of analysis as regards the assessment of policy measures under the State aid 
rules is built on this tenet. 

(iv) Which external objectives are legitimate?

In distinguishing between legitimate and illegitimate or permissible and 
impermissible objectives for the purposes of applying the ‘rule of reason’ 
in the justification phase of the selectivity analysis it may be instructive to 
look at, again, the area of fundamental freedoms where such approach has 
already a long history. As discussed in Section 9.7.3.1. (iii), the application 
of the ‘rule of reason’ in the fundamental freedoms case law resulted in the 
emergence of accepted justification grounds. Restrictions on the fundamen-
tal freedoms by direct tax measures may be justified by the need to preserve 
the balanced allocation of taxing rights or the coherence of the tax system, 
the need to prevent tax avoidance and to ensure the effectiveness of fiscal 
supervision. As these grounds are all related to either the integrity of the tax 
base or the efficient functioning of the tax system of a Member State, they 
can all be considered as reasons or objectives internal to the tax system. 
Reasons external to the tax system have never been accepted, at least as a 
matter of practice, as a justification for a discrimination or a restriction on 
free movement. 

In Verkooijen, the Court relying on its non-tax case law pronounced, in a 
general manner, that objectives of an economic nature cannot be invoked as 
a justification for a restriction on the fundamental freedoms.

“[...] according to settled case-law, aims of a purely economic nature cannot 
constitute an overriding reason in the general interest justifying a restriction 
of a fundamental freedom guaranteed by the Treaty (Case C-120/95 Decker v 

1764. López, supra note 1556, p. 815.
1765. Kurcz and Vallindas, supra note 1326, p. 177. 
1766. Bartosch, supra note 1556, p. 752.
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Caisse de Maladie des Employés Privés [1998] ECR I-1831, paragraph 39, 
and Case C-158/96 Kohll v Union des Caisses de Maladie [1998] ECR I-1931, 
paragraph 41).”1767

In this case, one of the intervening Member States tried to argue that the 
Netherlands legislation which exempted from income tax dividends recei-
ved by individual shareholders only when the dividends were paid by com-
panies established in the Netherlands was justified on the ground that it was 
intended to promote the economy of the Netherlands by encouraging invest-
ments in Netherlands companies. Actually, in the light of this argument the 
legislation at issue appears to have granted a selective (indirect) advantage 
to resident companies rather than having discriminated against shareholders 
investing in non-resident companies. Thus, the measure could just as well 
have been scrutinized under the State aid rules instead of the freedom of 
movement of capital. In this light, the rejection of the justification on the 
basis of purely economic reasons is an indication that such justification 
would not succeed in the area of the State aid rules either. 

The statement in Verkooijen appears to be a categorical refusal as justifica-
tion grounds of all objectives related to general economic policy. However, 
the term ‘aims of a purely economic nature’ is rather general and imprecise 
therefore, the question can be raised what aims exactly are disqualified 
and whether there is any aspect of the economic policy of a Member State 
which could justify a hindrance to the freedom of movement. An aspect 
of economic policy that is worthy of protection even against the unfette-
red exercise of free movement could, for example, be the promotion of 
research and development (R&D). As regards the latter, the Court held in 
Laboratoires Fournier that it may be an overriding reason relating to public 
interest. However, the French provision at issue, which denied the benefit of 
an R&D tax credit with respect to research carried out outside France, could 
not be justified on this ground, as it was found to contradict the objective 
of the Union policy on research and technological development aimed at 
facilitating cooperation between undertakings of different Member States 
in the field of research and removing legal and fiscal obstacles to such coo-
peration.1768 This shows that while the promotion of R&D is, in principle, a 
sufficiently worthy public interest, discrimination against the provision of 
cross-border services in the form of research activities cannot be regarded 
as necessary in order to achieve such public interest objective. In Jundt, 

1767. ECJ, 6 June 2000, Case C-35/98 Staatssecretaris van Financiën v B.G.M. Verkooijen, 
para. 48.
1768. ECJ, 10 March 2005, Case C-39/04 Laboratoires Fournier SA v Direction des 
vérifications nationales et internationals, para. 23.
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the Court went further when it clarified that a measure which restricts the 
freedom of providing services by denying an income tax concession for 
income from teaching carried out in another Member State does not comply 
with the principle of proportionality even if such measure were assumed 
to be aimed at promoting teaching, research and development.1769 Then in 
Commission v Austria, it was clearly pronounced that the promotion of 
R&D as an objective serving the public interest cannot be understood as 
promotion of R&D at national level. The same was held with regard to the 
promotion of education and training. For this reason, the Austrian rules 
which limited the deductibility of donations to gifts which were made 
to Austrian research establishments or universities were found not to be 
necessary in order to achieve the objectives of promotion of R&D, educa-
tion and training.1770 Besides the promotion of research and development, 
other objectives that are suspect of being economic in nature have also been 
accepted – in theory – as justifications. In Jäger the Court acknowledged 
that “[i]t is, [...], conceivable that objectives connected with the carrying 
on of the activities of agricultural and forestry holdings and preservation 
of jobs in the latter in cases of inheritance may in themselves, in certain 
circumstances and under certain conditions, be in the public interest and 
capable of justifying restrictions on the free movement of capital”.1771 The 
facilitation of economic activities and the maintenance of jobs in a certain 
sector is undoubtedly an ‘aim of a purely economic nature’. As Lang points 
out, this statement either means that some objectives within the broad notion 
of ‘economic aims’ need to be distinguished or it implies that the Court 
has set aside its reservation regarding justifications of a merely economic 
nature.1772 It is important, however, that the justification in Jäger eventually 
did not succeed, as the refusal of the tax advantages at issue to heirs who 
inherit an agricultural or forestry holding which is not situated in Germany 
was not necessary to achieve the objective concerned. Similarly, in Geurts 
and Vogten the reason why the measure at issue could not be justified was 
not the economic nature of the objective it pursued but the fact that it was 
not proportional to that objective. As the Court stated: 

“[...] in relation to the objective of preventing inheritance tax from jeopar-
dising the continuation of family undertakings, and therefore the jobs which 

1769. ECJ, 18 December 2007, Case C-281/06 Hans-Dieter Jundt and Hedwig Jundt v 
Finanzamt Offenburg, para. 58, 63-64.
1770. CJ, 16 June 2011, Case C-10/10 Commission v Austria, paras. 37-38.
1771. ECJ,17 January 2008, Case C-256/06 Theodor Jäger v Finanzamt Kusel-Landstuhl, 
para. 50.
1772. Lang, supra note 1470, p. 106.
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they bring, undertakings having their seat in another Member State are in a 
situation comparable to that of undertakings established in the first Member 
State.”1773     

As it appears, objectives which are of an economic nature or related to eco-
nomic or other policies external to the tax system – although, in principle, 
may be considered as overriding reasons in the public interest – cannot, in 
practice, justify a restriction on the fundamental freedoms. While several 
objectives of an economic nature have been considered by the Court in the 
justification analysis of restrictive tax measures, none of these measures 
were found to be necessary to achieve the objective that they (allegedly) 
pursued. Measures which restrict the cross-border exercise of research-re-
lated services are invariably considered not necessary and thus dispropor-
tionate to the achievement of facilitation of R&D. This is so because in the 
context of the internal market the promotion of R&D cannot be limited to 
the national level. In general, it appears that in order to achieve economic 
or related social or environmental policy objectives which could qualify 
as overriding reason in the public interest it is hardly necessary to diffe-
rentiate between the tax treatment of residents and non-residents or that 
of cross-border and purely domestic situations. This has been confirmed 
by the Regione Sardegna case1774 with regard to environmental aims. The 
case concerned a special tax introduced by the Region of Sardinia on sto-
povers for tourist purposes by boats and aircraft which was imposed only 
on operators whose tax residence was outside the territory of the Region of 
Sardinia. The tax was held to restrict the freedom to provide services. The 
Region of Sardinia tried to justify it by relying on requirements of environ-
mental protection, which can be regarded as a public interest related to 
public health. This was intended to show that the restriction entailed by the 
regional tax can actually be justified on Treaty grounds, as ‘public health’ is 
included in Article 52 TFEU as a public interest exception to the prohibition 
of restrictions on the freedom to provide services. The regional authorities 
further argued that the introduction of the tax on stopovers was part of a 
new regional policy encompassing various levies aimed at discouraging 
activities harmful to the coastal areas of the island and financing restoration 
activities. It was deemed to be an expression of the ‘polluter pays’ principle 
given that the operators of the means of transport subject to the tax were one 
of the sources of pollution in the area concerned. The Court discussed the 
possibility of justification by environmental protection and that by public 

1773. ECJ, 25 October 2007, Case C-464/05 Maria Geurts, Dennis Vogten v Administratie 
van de BTW, registratie en domeinen, Belgische Staat, para. 27. 
1774. Case C-169/08 Regione Sardegna.
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health separately.1775 This is an indication that environmental reasons could, 
in principle, suffice on their own as unwritten justification grounds capable 
of saving restrictive national measures under the rule of reason. The formu-
lation used by the Court, however, expresses some hesitation:

“[...] even if the reasons given by the Region of Sardinia could justify the esta-
blishment of the regional tax on stopovers [...]”

As the reasoning continues it turns out that the real problem with the tax on 
stopovers was its practical implementation; specifically, the fact that it was 
not proportional to the environmental objective pursued:

“[...] even if the reasons given by the Region of Sardinia could justify the esta-
blishment of the regional tax on stopovers, they cannot justify the way in which 
it is implemented and, in particular, the fact that operators whose tax domicile 
is outside the territory of the region – who are the only persons liable to pay 
that tax – are treated differently.

It is clear that those implementing rules, which entail a restriction on the free-
dom to provide services within the meaning of Article 49 EC, are not appro-
priate or necessary for the attainment of those general objectives. [...] even if 
it is accepted that private aircraft and recreational craft making stopovers in 
Sardinia constitute a source of pollution, that pollution is caused regardless 
of where those aircraft and boats come from and, in particular, it is not linked 
to the tax domicile of those operators. The aircraft and boats of residents and 
non-residents alike contribute to environmental damage.”1776

From the above we can infer that national measures restricting the exercise 
of free movement for the sake of attaining external policy objectives, even 
if the latter are legitimate, are unlikely to be justified, as they are hardly 
necessary and appropriate – and in turn, proportional – in relation to such 
objectives.     

In contrast, differentiations between undertakings within the national eco-
nomy may well be necessary for the achievement of general policy objec-
tives. The question remains what the legitimate external policy goals are 
for the sake of which favourable treatment of certain undertakings and the 
resulting change in the conditions of competition should be tolerated.   

First, it is notable that we can find a statement similar to that in Verkooijen 
also in the State aid case law, according to which economic policy objec-
tives are not able to justify a prima facie selective measure to the effect of 

1775. Ibid. para. 45.
1776. Ibid. paras. 43-44.
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exempting it from the qualification as State aid. In the case relating to the 
tax base reduction granted by the Basque Historical Territories to newly-es-
tablished companies the Historical Territories argued that restricting the 
scope of application of the tax base reduction was necessary to promote 
investment and to create jobs. As a reply, the General Court pointed out that:

“[…] it would render the provisions of Article 87(1) EC [now Article 107(1) 
TFEU] nugatory if the pursuit of an economic or financial policy objective, 
such as the promotion of investment, were capable of removing a measure from 
their scope. In accordance with consistent case-law it must therefore be held 
that the objective pursued by the tax measures at issue cannot enable them to 
escape classification as State aid within the meaning of Article 87(1) EC [...]”1777

and

“[...] the applicants refer, in the main, to economic policy objectives external to 
the Basque tax system. However, an economic objective pursued by a measure 
cannot enable it to escape classification as State aid within the meaning of 
Article 87(1) EC [...].”1778 

These paragraphs are not entirely clear as regards whether the objective of 
the measure as a whole or just economic policy objectives are such that they 
cannot be taken into consideration when determining whether a measure 
constitutes State aid. Even if we take the latter – more flexible – interpre-
tation, the general exclusion of economic and financial policy objectives 
from the possibility of serving as a reason for justification in the context of 
the State aid rules seems to be overly broad. Within the general sphere of 
economic policy there may be goals which should be able to be invoked as 
a justification for prima facie selective tax differentiations. For example, 
promoting the creation of employment falls within the sphere of economic 
policy, nevertheless, it should not be disqualified as a justification ground. 
Contrary to this, the General Court has ruled that:

“[...] if it were to be considered that reasons relating to the creation or main-
tenance of employment caused specific measures to fall outside the scope of 
Article 92(1) of the Treaty [now Article 107(1) TFEU], that provision would 
have no practical effect. In the large majority of cases, State aid is granted in 
order to create or protect employment. In accordance with settled case-law, it 

1777. CFI, 23 October 2002, Joined Cases T-346/99, T-347/99 and T-348/99 Territorio 
Histórico de Álava and Others v Commission, para. 54. 
1778. Ibid. para. 63. Similarly, CFI, 6 March 2002, Joined Cases T-92/00 and T-103/00 
Territorio Histórico de Álava – Diputación Foral de Álava, Ramondín SA, Ramondín 
Cápsulas SA v Commission, para. 51.
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must therefore be held that the objective pursued by the measure in question 
cannot enable it to avoid being characterised as State aid within the meaning 
of Article 92(1) of the Treaty [...]”1779   

The broad exclusion from the scope of justification of all economic policy 
objectives as well as that of the objective of promoting employment was not 
necessary in these cases having regard to the fact that the measures at issue 
could have been found non-justified on other grounds; notably that of failing 
the proportionality test. Specifically, in order to achieve the promotion of 
investment and the creation of jobs it was not necessary to restrict the tax 
base reduction and the tax credit either to newly established companies or 
companies of a certain size. 

The objective of increasing tax revenues could be considered as being of an 
economic nature as well as being inherently linked to the overall purpose 
and logic of the tax system. Whatever the exact nature of this objective is, 
the General Court disallowed it as a justification on the basis that the incre-
ase in tax revenues may also be achieved by general measures.1780 Indeed, 
in the light of this objective no tax differentiation seems to be reasonable 
and in turn, justified. Notably, the inverse of this argument, i.e. preventing 
the decrease or loss of tax revenues, has consistently been refused as an 
overriding reason in the public interest from the very beginning of the fun-
damental freedom case law.1781 

In Azores, the Court rejected not only the argument that the beneficial tax 
measures applicable in the Azores Region were justified by the ‘nature and 
general scheme’ of the Portuguese tax system but also the possibility that 
reasons related to regional development or social cohesion policy in them-
selves could justify them.1782 These policies – whether they are part of the 
broader economic policy of a Member State or general policies indepen-
dent from the latter – cannot be regarded as justification for geographically 
selective measures where the derogating tax measures do not result from the 
exercise of sufficiently autonomous fiscal powers by the regional authorities 
concerned.   

1779. Joined Cases T-127/99, T-129/99 and T-148/99 Demesa, para. 168.
1780. CFI, 23 October 2002, Joined Cases T-269/99, T-271/99 and T-272/99 Territorio 
Histórico de Guipúzcoa – Diputación Foral de Guipúzcoa and Others v Commission, 
para. 64.
1781. For example, Case C-307/97 Saint Gobain; Joined Cases C-397/98 and C-410/98 
Metallgesellschaft and Hoechst; Case C-385/00 De Groot; Case C-9/02 De Lasteyrie du 
Saillant, Case C-315/02 Lenz; Case C-319/02 Manninen.
1782. Case C-88/03 Portugal v Commission, para. 82.
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Looking at the case law from a critical point of view, the notion of economic 
policy objective is too broad to be excluded as a whole from the possibility 
of serving as a justification ground. Hence, we need to find another criterion 
for discerning legitimate and non-legitimate policy goals. Englisch’s formu-
lation of the function of the rule of reason in the domain of the fundamental 
freedoms can be of help in this respect: 

“It prevents the fundamental freedoms from becoming absolute prerogatives; 
instead they will be qualified or, more precisely, relativized by values that are 
championed by the respective national legislator and not per se incompatible 
with primary or secondary Union law.”1783 

The requirement that the values which are allowed to relativise the funda-
mental freedoms must be compatible with primary or secondary Union law 
is equally valid to the State aid rules. Thus, the fundament of the identifica-
tion of legitimate policy objectives is that such objectives must be reconci-
lable with Union law. On the basis of this, we can narrow the range of legi-
timate policy objectives by excluding goals such as the promotion of export, 
the promotion of international trade and increasing the competitiveness of 
certain sectors or certain undertaking in the internal market. All these goals 
are in contradiction to the idea of the internal market and the fundamental 
principle underlying the internal market, i.e. undistorted competition and 
level playing field for all economic operators. Subsidising the export of 
domestic products in order to help them compete with products of other 
Member States in the internal market is the antithesis of free and undistor-
ted competition. Therefore, contrary to other academics,1784 we consider 
that the Court’s judgments which classified various export incentives as 
selective non-justifiable aid are completely in line with the concept of State 
aid and the objective of the State aid regime.1785 In Spain v Commission the 
Court held that certain tax deductions which benefitted only one category of 
undertakings – namely, those which had export activities and made certain 
foreign investments – constituted a selective advantage which could not be 
justified by the objective of promoting international trade: 

“[...] in order to justify the contested measures with respect to the nature or the 
structure of the tax system of which those measures form part, it is not sufficient 
to state that they are intended to promote international trade. It is true that such 

1783. Englisch, supra note 975, Ch. 1.2.1.2.
1784. Kurcz and Vallindas, supra note 1326, p. 168. 
1785. ECJ, 10 December 1969, Joined Cases 6/69 and 11/69 Commission v France; ECJ, 
7 June 1988, Case C-57/86 Greece v Commission; Case C-501/00 Spain v Commission.
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a purpose is an economic objective, but it has not been shown that that purpose 
corresponds to the overall logic of the tax system in force in Spain, which is 
applicable to all undertakings.”1786

This reasoning refers merely to the fact that the promotion of international 
trade does not fall within the scope of the ‘nature and general scheme’ jus-
tification, as it is an objective that cannot be considered intrinsic to the tax 
system. While this is certainly true, it should be added that such objective 
cannot even be considered as a legitimate external objective capable of 
justifying the selective tax deductions at issue, as it is not compatible with 
the internal market and its underlying principles. 

In the Spanish Goodwill Decision the Commission also rejected the argu-
ment that a prima facie selective advantage could be justified by the objec-
tive of increasing export. The rejection – rather inconsistently – was based 
on the disproportionate nature of the measure following such objective:

”[...] the Commission notes that the “competitiveness principle” invoked by 
the Spanish authorities, which expressly refers to “an increase of exports” 
also drives this reform. In this context, it should be recalled that according 
to previous Commission’s decisions, it is disproportionate to grant a different 
effective taxation to companies being in comparable situations just because 
some of them are involved in export related activities or pursue investment 
opportunities abroad [...]”1787 

To reiterate, we consider that the objective of increasing exports or pro-
moting international trade through facilitating foreign investments is not 
acceptable as a justification ground, not because it is an objective external 
to the tax system or because it leads to the disproportionality of the measure 
under review, but because it constitutes an objective that is not in accordance 
with the internal market and its foundations.         

As regards the objective of increasing the competitiveness of certain sectors 
or undertakings, in Maribel bis ter, the greater reduction in social security 
contributions for manual workers was limited to those sectors of the indus-
try which were most exposed to international competition and therefore, it 
had most likely been governed by the ancillary objective of increasing the 
competitiveness of these sectors.1788 Although the scheme would have been 
found selective even without this feature, the latter certainly contributed 
to the eventual qualification of the scheme as State aid. From Adria-Wien 

1786. Case C-501/00 Spain v Commission, para. 124. 
1787. Commission Decision C45/2007, supra note 1332, para. 112. 
1788. Case C-75/97 Belgium v Commission, para. 20. 
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Pipeline it is apparent that such objective, even if it is a secondary one, 
renders the measure definitively selective.1789 The impermissibility of such 
objective was confirmed by the Court in its judgments relating to the Italian 
banking sector:

“The measures at issue are not justified by the nature and the general scheme 
of the tax system in question [...]. They do not represent an adaptation of the 
general system to meet particular characteristics of banking undertakings. It is 
clear from the documents before the Court that they were explicitly put forward 
by the national authorities as a means of improving the competitiveness of cer-
tain undertakings at a given time in the development of the sector.” 1790 

Compared to the cases above, the General Court’s first judgment in British 
Aggregates represents a daring deviation from the settled case law. The GC 
held that the definition of the scope of the AGL in a way that not all produ-
cers and all materials which had a comparable impact on the environment 
were subject to the AGL is a matter which falls within the power of the 
Member State introducing an environmental levy, even if such a definition 
of the scope has been driven by the intention to preserve the competitiveness 
of certain sectors:

“[...] the decision to impose an environmental levy only in the aggregates sec-
tor, and not generally in all the sectors involving the operation of quarries and 
mines having the same impact on the environment, falls within the power of 
the Member State in question to set its priorities in the economic, fiscal and 
environmental fields. Such a choice, even if based on a desire to maintain the 
international competitiveness of certain sectors, does not therefore undermine 
the AGL’s consistency with the environmental objectives pursued [...].” 1791 

As Bartosch points out, it did not come  as a surprise that the CJ overturned 
(also) this part of the judgment reminding to the established line of the case 
law according to which the legislature’s intention to preserve or improve 
the competitive position of certain undertakings in enacting an apparently 
selective measure makes such measure non-justifiable.1792  

1789. C-143/99 Adria-Wien Pipeline, para. 54.
1790. ECJ, 15 December 2005, Case C-66/02 Italy v Commission, para. 101; ECJ, 15 
December 2005, Case C-148/04 Unicredito Italiano SpA v Agenzia delle Entrate, Ufficio 
Genova 1, para. 51.
1791. Case T-210/02 British Aggregates Association v Commission, para. 128.
1792. Case C 487/06 P British Aggregates, para. 88. Bartosch, supra note 1556, p. 747. 
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As the objective of improving the competitiveness of certain undertakings is 
inherently contradictory to the principle of equal conditions of competition 
in the internal market, evidently it cannot qualify as a permissible external 
objective capable of justifying prima facie selective measures.1793  

The criterion that permissible policy objectives should be such not to offend 
the idea of the internal market and its underlying principles leaves quite a 
wide range of policy measures justifiable. As indicated in Section ii) above, 
differential tax measures pursuing environmental objectives should be con-
sidered justifiable under the ‘rule of reason’ approach which we propose, 
even if the protection of the environment is not the underlying principle 
and objective of the system of which the measure forms part. The same is 
true for measures aimed at facilitating R&D, creation or maintenance of 
employment, training and education of employees or other educational as 
well as cultural or social objectives. Evidently, all these measures can be 
justified only if they meet the other two conditions that the justification ana-
lysis consists of namely, all the undertakings being in a legally and factually 
comparable situation in the light of the objective of the measure should be 
covered by the measure and the measure should pursue its objective in a 
proportional manner.      

9.7.4.  Proportionality 

It is only recently that the Court has explicitly spelled out that in order to 
be justified a prima facie selective national measure must comply with the 
principle of proportionality:

“[...] in order for tax exemptions such as those at issue in the main procee-
dings to be justified by the nature or general scheme of the tax system of the 
Member State concerned, it is also necessary to ensure that those exemptions 
are consistent with the principle of proportionality and do not go beyond what 
is necessary, in that the legitimate objective being pursued could not be attained 
by less far-reaching measures.”1794    

By clarifying this point in Paint Graphos, the Court made a further step in 
the direction of approximating the selectivity assessment and more specifi-
cally, the justification analysis under the State aid rules to the analysis under 
the fundamental freedoms.

1793. Bartosch, supra note 1556, p. 747.
1794. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75.
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Interestingly, the paragraph cited above refers only to one of the elements of 
the two (sometimes three)-pronged proportionality test. Besides the requi-
rement of necessity, i.e. the measure cannot go beyond what is necessary 
in order to attain its objective, the proportionality test also prescribes that 
the measure must be suitable (or appropriate) for achieving its objective. 
Omitting the requirement of suitability is all the more conspicuous, as – in 
practice – most of the tax differentiations turn out to be not justifiable due 
to the fact that they are not suitable to achieve their declared objective. 
This is what we can draw from the case law analysis set out in the previ-
ous Sections. As we recall, in Adria-Wien Pipeline the Court held that the 
energy tax rebate was not justified, as the limitation of the rebate to the 
manufacturing sector was not consistent with the fact that the consumption 
of energy by the latter was as damaging to the environment as the consump-
tion of energy by the service sector. Thus, the measure was not suitable for 
achieving its ecological objective. In Maribel bis ter, the increased reduction 
of social security contributions for certain sectors aimed at facilitating the 
employment of manual workers could not be justified as manual workers 
could also be employed in the sectors which were excluded from the in-
creased reduction. The objective of the measure did not explain its sectoral 
limitation and therefore, the measure was not appropriate in relation to its 
objective. In Azores the tax benefits applicable in the Region of Azores 
could not be justified by the purpose of redistribution and guaranteeing 
compliance with the principle of ‘ability to pay’, as all the undertakings 
operating in the Azores were entitled to the tax benefits at issue regardless 
of their financial situation. Such blanket-reduction of the tax burden is not 
suitable for attaining redistribution according to the taxpayers’ financial 
strength. In Regione Sardegna, the Court held that the regional tax on sto-
povers imposed only on non-resident boat and aircraft operators was not 
appropriate to achieve its objective of protecting the environment, as air-
crafts and boats of residents and non-residents equally contributed to the 
pollution of the environment. Although this was stated under the funda-
mental freedom analysis, the reasoning would have been the same in the 
justification phase of the State aid assessment. Finally, the General Court 
in its second judgment in British Aggregates rejected the argument that the 
scope of the AGL was justified by the nature and general scheme of the AGL 
on the ground that the tax differentiations entailed by the AGL were likely 
to undermine its environmental objective. In particular, the General Court 
pointed out that the exemption from the AGL of certain materials capable 
of being used as aggregates has the effect of creating even more demand 
for primary aggregates of the exempt type which would be incompatible 
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with its environmental objective of reducing the extraction of virgin aggre-
gates and would frustrate the objective of shifting demand from primary to 
secondary aggregates.1795   

In all these cases, although without express reference to the suitability or 
the proportionality of the measure, the Court rejected the claim that the 
prima facie selective measure at issue was justified by the nature or general 
scheme of the system on the ground that the measure was designed in a way 
which made it inappropriate for fully attaining its declared objective or even 
directly contradicted such objective. Thus, even before Paint Graphos, the 
proportionality assessment had been present, albeit only implicitly, in the 
Courts’ method of analysis. Conversely, in a few Commission decisions, 
even in those preceding Paint Graphos, we can find express reference to 
the (lack of) proportionality of the measure under review. Rossi-Maccanico 
brings the example of the Decision on the tax incentives introduced by Italy 
for newly listed companies.1796 The scheme provided for two distinct bene-
fits for companies which obtained listing in one of the regulated markets in 
the EU within a narrowly defined timeframe. One of the benefits consisted 
of a reduction in the corporate income tax rate on profits generated by the 
newly listed companies in the three-year period following the listing. The 
other measure granted an extra deduction for the expenses of the listing 
from the corporate income tax base in addition to the normal accounting of 
such costs. The Commission found these incentives prima facie selective, as 
they favoured companies which fulfilled the conditions of the measure to the 
exclusion of companies which had already been listed, which did not intend 
to seek listing and which could not meet the conditions for being listed. The 
Commission rejected the claim that the measures were justified referring to 
the measures’ proportionality and consistency.1797 The Commission, in our 
interpretation, examined the justifiability of the measure on two grounds. 
First, it assessed and rejected the possibility of justification by the nature 
and general scheme of the system. As the positions of listed and not listed 
companies under the Italian tax system were not fundamentally different, 
there were no reasons internal to the tax system which could have explained 
the difference in treatment entailed by the measures under review. Second, 
the Commission assessed the justifiability of the measures in the light of 
their specific objective, that is, facilitating the listing of companies on the 
stock exchange, which is an objective external to the tax system. Apparently, 

1795. Case T-210/02 RENV British Aggregates Association v Commission, paras. 88-90.
1796. Commission Decision of 16 March 2005 on aid scheme implemented by Italy 
in favour of newly listed companies C8/2004 (ex NN 164/2003) described by Rossi-
Maccanico, supra note 1624, p. 97. 
1797. Ibid. paras. 26-28.
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the latter factor, i.e. the nature of the objective pursued, was not an obstacle 
in the eyes of the Commission to continue with the examination of justi-
fication. It was rather the way in which the measures were implemented 
that precluded them from being justified. Primarily, the short duration of 
the benefits was not consistent with the objective of facilitating the listing 
of companies, as only very few potential beneficiaries could actually avail 
themselves of the measures in the narrow timeframe. This conclusion affects 
the proportionality of the measures. In addition, the tax rate reduction was 
held not be proportionate on the ground that the future profits generated by 
newly listed companies were considered unrelated to the fact that the bene-
ficiaries had been admitted to stock exchanges, to their capital structures 
and to the other characteristics associated with listing. 

In this decision, the Commission relied not only on the disproportionality of 
the measures under scrutiny but also on their inconsistency with the objec-
tive that they were claimed to pursue. A reference to ‘consistency’ was also 
made by the Court in Paint Graphos in connection with the examination 
whether the preferential tax regime for cooperatives could be justified by 
the nature and general scheme of the national tax system of which it was 
part. The Court stated that:

“Moreover, it is necessary to ensure compliance with the requirement that a 
benefit must be consistent not only with the inherent characteristics of the tax 
system in question but also as regards the manner in which that system is im-
plemented.

It is therefore for the Member State concerned to introduce and apply appro-
priate control and monitoring procedures in order to ensure that specific tax 
measures introduced for the benefit of cooperative societies are consistent with 
the logic and general scheme of the tax system and to prevent economic entities 
from choosing that particular legal form for the sole purpose of taking advan-
tages of the tax benefits provided for that kind of undertaking.[...]”1798    

This reference related to the condition that in order for the prima facie 
selective regime to be justified it is not enough that the legal situation and 
characteristics of cooperatives are different from normal companies so that 
they explain the differential – more favourable – treatment applied to coope-
ratives but it is also necessary that the factual circumstances of undertakings 
taking the form of cooperative actually correspond to the legally prescri-
bed characteristics. In other words, it has to be ensured through proper 

1798. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 73-74.
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monitoring mechanisms that undertakings do not abuse the legal form of 
cooperative by formally meeting its requirements for the sole purpose of 
making use of the tax advantages associated with that form. 

Hence, the Court’s use of the notion of ‘consistency’ appears to be different 
from that of the Commission in the decision on the Italian regime for newly 
listed companies. Thus, the requirement that a measure should be consistent 
appears to involve differing conditions; one relates to the suitability of the 
measure in that its detailed rules do not contradict its own aim, whilst the 
other concerns the introduction of proper control procedures in granting the 
benefit of the measure which guarantee the prevention of abuse. In addition, 
the notion of ‘consistency’ may refer to the question whether the measure 
complies with the principle of equality in the sense that all undertakings 
which are in a legally and factually comparable situation should be entitled 
to the benefit of the measure.1799 This latter aspect constitutes one of the 
three conditions that a prima facie selective measure must fulfil, according 
to our proposed method of analysis, in order to be justified. 

The above considerations raise the questions whether or not the require-
ment of consistency is a separate condition in the justification phase of the 
selectivity analysis and what specifications precisely a measure must meet 
in order to be consistent. 

It is noteworthy that recently the Court has increasingly referred to the 
requirement of consistency in the fundamental freedoms case law as well. 
In particular, when examining the justifiability of national measures which 
restrict the fundamental freedoms, the Court has started to add to the regu-
lar formulation of the rule of reason that a restrictive national measure is 
“appropriate for ensuring attainment of the objective pursued only if it gen-
uinely reflects a concern to attain it in a consistent and systematic manner”.1800 
This phenomenon in the area of the fundamental freedoms was analysed 
by Mathisen1801 whose conclusions may be drawn upon for discussing the 
parallel trend in the State aid case law.  

Mathisen describes consistency as being the requirement that nothing 
should counteract the attainment of a public interest objective (purportedly) 

1799. Mathisen, supra note 1572, p. 1022.
1800. ECJ, 10 March 2009, Case C-169/07 Hartlauer, para. 55; ECJ, 8 September 2009, 
Case C-42/07 Liga Portuguesa,  para. 61; ECJ, 6 October 2009, Case C-153/08 Commission 
v Spain, para. 38; ECJ, 17 November 2009, Case C-169/08 Regione Sardegna, para. 42; 
CJ, 1 June 2010, Case C-570/07 Blanco Pérez, para. 94.
1801. Mathisen, supra note 1572.
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pursued by a given measure, which can simply be translated as the lack of 
contradictions within the scheme of the measure.1802 In this light, the Italian 
regime for newly listed companies was, indeed, inconsistent, as the short 
duration of the regime did contradict the purpose of encouraging companies 
to obtain listing. The definition of the scope of the AGL was also inconsis-
tent in British aggregates, as it undermined its own purpose of shifting the 
demand from primary aggregates to secondary aggregates inasmuch as it 
generated even more demand for exempt primary aggregates. The General 
Court based its reasoning on this logic in the second British Aggregates 
judgment although without explicitly referring to the inconsistent nature of 
the measure. Inconsistency has not been mentioned in Adria-Wien Pipeline 
either, nevertheless, the non-justifiability of the rebate of energy consump-
tion tax to the manufacturing sector can be explained, inter alia, by the 
inconsistency of such rebate with the ecological objective of the energy 
consumption tax. 

The other reason for the failed justification of the rebate in Adria-Wien 
Pipeline was that the scheme treated the manufacturing sector and the ser-
vices sector differently, although they were in a comparable situation from 
the point of view of the ecological objective of the measure. This relates to 
the broader notion of consistency which is equated with complying with the 
principle of equality. In Maribel bis ter, the justification by the nature and 
general scheme did not succeed for the same reason. The sectoral limitation 
of the reduction of social security contributions resulted in situations, which 
were comparable in the light of the objective of promoting the employ-
ment of manual workers, being treated differently. Thus, the measure was 
inconsistent in the broader sense of the term. The Sardinian regional tax on 
stopovers, which was claimed to pursue the protection of the environment, 
failed the justification test under the analysis of the freedom of providing 
services because it treated resident and non-resident operators – who were 
in a comparable situation from the point of view of polluting the environ-
ment – differently. Again, the measure was inconsistent in the broad sense 
of the term. The analysis of that measure would have been the same under 
Article 107(1) TFEU.    

Mathisen distinguishes consistency from the requirement of ‘coherence’, 
which is another condition for a Member State measure restrictive on free 
movement to be justifiable. ‘Coherence’ describes “the fact that a measure 
makes sense, fits is intelligible – as a means to attain its (purported) public 

1802. Ibid. p. 1023.
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interest objective”.1803 Mathisen brings the example of the Sardinian regi-
onal tax on stopovers as a measure which was incoherent in relation to its 
declared objective of protecting ‘public health’. The Court’s actual reaso-
ning focused on the fact that Italy did not adduce any evidence as regards 
how the tax at issue could contribute to the protection of public health. A 
further example for incoherent measures is the tax benefits at issue in the 
Azores case. They were claimed to pursue the purpose of redistribution and 
compliance with the ‘ability to pay’ principle. Tax benefits which apply 
equally to all undertakings established in the Azores irrespective of their 
financial situation are unable to achieve this purpose. Thus, the measure 
was not fit to attain its purported objective.   

If we take the definitions of ‘consistency’ and ‘coherence’ given by 
Mathisen, it appears that requiring a measure to be consistent and coherent 
in order to be justified does not prescribe anything new that is not included 
already in the requirement of suitability and – to a lesser extent – in that 
of necessity which constitute the traditional elements of proportionality. 
This is the conclusion drawn by Mathisen in the context of the fundamental 
freedoms,1804 which is equally valid to the State aid analysis. On the other 
hand, if we take ‘consistency’ in the broader sense of the term, i.e. ensuring 
compliance with the principle of equality, it does constitute a separate ele-
ment in the justification analysis of prima facie selective measures which 
is distinct from suitability and in turn, from proportionality. Furthermore, if 
consistency is understood in the sense used by the Court in Paint Graphos, 
it also constitutes a separate and novel requirement which is related to the 
prevention of abuse by the Member State introducing the measure at issue.

In the academic sphere, Rossi-Maccanico is of the view that a selective 
tax advantage can be justified by the nature and general scheme of the tax 
system if it is both internally and externally consistent. He uses the term 
‘consistent’ in a meaning partly different from what we have discussed 
above. According to him, internal consistency means that a tax advantage 
must be open to all undertakings in comparable legal and factual situations. 
This corresponds to consistency in the broad sense as we have used above. 
He defines external consistency as the requirement that the objective of the 
measure under review be in accordance with or follow from the tax system 

1803. Ibid. p. 1024.
1804. Specifically, Mathisen suggests that ‘consistency’ does not alter the suitability test 
and adds nothing substantially new to it; it rather functions as a methodical tool which 
helps identifying the legal and factual circumstances that undermine the suitability of the 
measure subjected to review under the free movement provisions, see Mathisen, supra 
note 1572, p. 1042.
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of reference.1805 Our proposed method of analysis also sets out these two 
conditions for a measure to be justified, that is, to pursue a legitimate objec-
tive and not to differentiate between situations which are comparable in the 
light of the objective of the measure. The difference is that Rossi-Maccanico 
accepts only those objectives as a justification ground which derive from the 
internal logic of the tax system (i.e. internal objective) while in our propo-
sed system external objectives may also qualify as legitimate. Further, his 
proposed analysis does not seem to distinguish between the two stages of 
the selectivity analysis but merges the examination of prima facie selectivity 
and justification. Elsewhere, Rossi-Maccanico also refers to the require-
ment that an apparently selective measure must be proportionate in order to 
be justified1806 similarly to our proposed analytical framework where pro-
portionality constitutes the third condition of justification. In the analysis 
that Bartosch proposes for the identification of (materially) selective nati-
onal measures, the third step is constituted by the examination whether the 
implementation of the measure under review is justified by the nature and 
general scheme of the reference system of which it forms part.1807 This basi-
cally involves a comparison test which aims to verify the consistency of the 
measure in the broad sense of the term. His proposed analysis also involves 
– at the step preceding the justification – the examination of the nature of 
the objective pursued by the measure under review and the verification of 
its permissibility where external objectives may well be permissible. Thus, 
compared to our proposed method of analysis only the examination of the 
measure’s proportionality is absent from this analytical framework.  

To summarise the above, after the Court’s explicit holding in Paint Graphos, 
it is clear that prima facie selective measures must comply with the prin-
ciple of proportionality in order to be justified by the nature and general 
scheme of the system. The question whether or not the requirement of con-
sistency and/or coherence, to which we can also find references both in 
the Commission’s practice and the Court’s case law, constitutes a separate 
condition in the justification analysis of apparently selective tax measures 
depends on the interpretation of these notions. As long as consistency and 
coherence are interpreted as requiring that a measure must be designed 
in a way that it does not contradict its own objective and it constitutes a 
reasonable means of achieving such objective these requirements do not 
bring about anything additional in the justification analysis which would 
not be included in the examination of the proportionality of the measure. 
However, consistency may also refer to the fact that a measure does not 

1805. Rossi-Maccanico, supra note 1341, Ch. 14.6.  
1806. Rossi-Maccanico, supra note 1624, p. 96.
1807. Bartosch, supra note 1556, p. 748.
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create differentiations between comparable situations or undertaking. In 
this case, it is a requirement distinct from that of proportionality. Similarly, 
if consistency is understood as referring to the obligation of the Member 
States to prevent the abuse of favourable prima facie selective, in principle, 
justifiable tax regimes it entails a novel and additional condition in the exa-
mination of the justification of such measures. 

As regards our proposed method of analysis, it has to be emphasised that it 
involves the examination of the proportionality and – in the broad sense – 
consistency of the measure, not only in the case where a measure is attemp-
ted to be justified by the nature and general scheme of the tax system but 
also where a policy measure is purported to be justified on the basis of 
external policy reasons. 

9.7.5.  Interim conclusions

In our proposed analytical framework, the examination of justification 
forms a distinct stage of the analysis of the selectivity of fiscal measures. 
The distinction between the analysis of prima facie selectivity and that of 
justification is not merely formal but substantive in the sense that different 
tests are proposed to be performed under the two stages. While prima facie 
selectivity must be established through the combined application of the der-
ogation and the comparison test or – occasionally – through the comparison 
test on its own, the justifiability of a prima facie selective measure is to be 
verified through a three-pronged test. In particular, it has to be examined 
whether:   
(i)  the measure pursues a legitimate objective: objectives intrinsic to the 

tax system are per se legitimate whereas the legitimacy of extrinsic 
objectives depend on the nature of the objective and whether it is com-
patible with the internal market and its underlying principles

(ii)  all the undertakings which are in a legally and factually comparable 
situation in the light of the (legitimate) objective of the measure are 
covered by the measure

(iii)  the measure is proportional to its (legitimate) objective insofar as it is 
suitable and necessary to attain that objective. 

This test is uniform in the sense that it does not distinguish between the 
various categories of differentiating tax measures; notably those which 
derive from the nature and general scheme of the tax system and policy 
measures which aim at attaining objectives unrelated to the tax system. As 
it is apparent, in our view, both of these categories of prima facie selective 
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measures can be justified to the effect that they eventually escape the cate-
gorization as State aid under Article 107(1) TFEU. Therefore, from the 
point of view of the justification of ‘in principle’ selective tax measures, 
we do not see a relevant conceptual difference between measures pursuing 
aims intrinsic to the tax system and those aimed at extrinsic objectives. The 
only difference between the two types of objectives is that extrinsic objec-
tives must be appraised for their compatibility with the internal market and 
its underlying rules and principles in order to be accepted as justification 
grounds whereas intrinsic objectives are automatically legitimate. 

As regards condition (i), a distinction can be drawn not only between inter-
nal and external objectives pursued by a differential Member State measure 
but also between various objectives that are internal to the tax system. On 
the one hand, measures which differentiate along the lines of the funda-
mental underlying principle and objective of the tax system – raising tax 
revenues in accordance with the ‘ability to pay’ principle in the case of 
the general income tax system – follow, evidently, an internal objective. 
Nevertheless, these measures do not fall within the category of justified 
measures, as they differentiate between situations or undertakings which 
are not comparable. Therefore, they are not selective prima facie and as 
such, do not require justification. On the other hand, some differentiating 
national measures pursue internal objectives which purport to contribute to 
the efficient functioning of the tax system without them being the underpin-
ning foundations of the tax system. Such measures are prima facie selective, 
however, justifiable by the nature and the general scheme of the system. It 
is necessary to distinguish between these two types of internal objectives 
in order to maintain a systematic analytical framework in which the stage 
of assessing the potential justification of a measure is separate and distinct 
from that of assessing its prima facie selectivity. 

Condition (ii) inquires about the consistency of the differentiating tax 
measure in the broader sense. It involves a comparison where the objective 
of the measure functions as the yardstick of the comparison.  

As to condition (iii), although it has only been recently confirmed in an 
explicit manner, considerations of proportionality have been inherent for 
quite some time in the Courts’ and the Commission’s approach to the exa-
mination of the justification of prima facie selective national measures. 

The test set out in this Section for the examination of the justifiability of 
prima facie selective measures represents a ‘rule of reason’ approach. Such 
approach is well-known from the justification analysis of national measures 
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which are found to be discriminatory or otherwise restrictive on the funda-
mental freedoms. In the case of both sets of rules the purpose of allowing 
prima facie discriminatory or selective national measures to continue to 
apply for public interest reasons is to prevent the fundamental freedoms, on 
the one hand, and the State aid rules, on the other, from obtaining too wide 
a scope, which would unduly narrow the ambit within which the Member 
States may exercise their competences. Drawing the borderline of these 
basic rules of the internal market requires a balancing between the interest 
of the Member States in exercising their sovereign powers and the interest of 
the internal market in safeguarding its foundations. The function of the ‘rule 
of reason’ is precisely to cater for such balancing and weighing. It focuses 
on the objective of the Member State measure in order to assess whether 
such objective serves a sufficiently worthy public interest which matches 
or, rather outweighs, the interest protected by the norm of primary EU law 
concerned. It also takes into account the manner in which the Member State 
purports to achieve the public interest objective by appraising whether the 
means envisaged by the measure are proportional to the end. As it appears, 
the characteristics of the ‘rule of reason’ make it especially apt for designa-
ting the scope of the prohibition of State aid just like that of the prohibition 
of restrictions on free movement in the internal market. 

Admittedly, the State aid rules set out in the TFEU provide for the possibi-
lity for taking into account the objectives of selective Member State measu-
res and, under certain conditions, for giving priority to those objectives over 
the interest of undistorted competition when they lay down exceptions to the 
prohibition of State aid. Pursuant to Articles 107(2) and (3) TFEU certain 
Member State measures pursuing specific objectives are or may be decla-
red compatible with the internal market. The Commission, in exercising 
its authority to declare State aid compatible with the internal market under 
Article 107(3), conducts a ‘balancing test’ aimed at measuring the positive 
and negative effects of the aid.1808 In view of the fact that this ‘balancing 
test’ bears significant resemblance to the ‘rule of reason’ that we propose to 
apply under Article 107(1) TFEU when examining the justification of prima 
facie selective measures, the question can be raised whether the proposed 
method of analysis would not duplicate essentially the assessment which is 
already part of the compatibility analysis conducted by the Commission. In 
this respect, it has to be emphasised that the justification test we propose is 
to be carried out in order to establish whether or not the national measure 
at issue constitutes State aid. This analytical step is still within the scope of 

1808. Vademecum Community law on State aid, 30 September 2008, Section 4, see also 
Commission Decision C45/2007, supra note 1332, para. 151. 
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Article 107(1), which defines the preconditions that a measure must fulfil 
before it can be qualified as State aid. Most importantly, this analytical step 
incorporates a comparison test which the measure must pass in order to be 
capable of being justified. It means that the measure must benefit equally 
all those who are in a legally and factually comparable situation in the light 
of the objective of the measure. When this condition is met, the measure is 
considered to be non-selective in the end. In contrast, all those measures 
which are subjected to a compatibility assessment under Article 107(3) have 
been found selective and in turn, State aid under Article 107(1). This is why 
their compatibility with the internal market needs to be evaluated under a 
separate analysis. The primary difference between the justification analysis 
that we propose under Article 107(1) and the compatibility assessment that 
is carried out by the Commission under Article 107(3) is the comparison 
test, which is an essential part of the justification analysis but absent from 
the compatibility assessment. By way of an example, an incentive which 
provides for a tax credit for undertakings which incur R&D costs without 
any further conditions is a measure which, though prima facie selective, 
can be justified as it serves a legitimate objective in the public interest, it 
is accessible to all those undertakings which carry out R&D activities and 
therefore, are in a comparable situation in the light of the objective of the 
measure and, presumably, it is proportional to the objective pursued. Such 
measure, therefore, is not State aid within the meaning of Article 107(1) 
TFEU. Conversely, a tax credit granted to small and medium-sized enter-
prises which incur R&D costs that exceed a certain percentage of their 
overall expenses could not be considered justified under the analysis to be 
performed under Article 107(1). Although it pursues a legitimate objective, 
it differentiates between undertakings which carry out R&D activities and 
which are thus, in a comparable situation by retaining the benefit of the tax 
credit to a select group (SMEs with a certain level of R&D expenses) within 
such undertakings. Therefore, this tax credit constitutes State aid, which 
does not mean, however, that it may not be declared compatible with the 
internal market pursuant to Article 107(3) under the distinct analysis which 
the Commission envisages for this purpose. 

In summary, we submit that the ‘rule of reason’ justification analysis that we 
propose for the purpose of establishing whether the condition of selectivity 
is met by a differential tax measure has separate and clearly distinguishable 
function, purpose and nature compared to the compatibility analysis of State 
aid measures.          

As regards the public interest reasons which may justify prima facie selec-
tive measures, we drew a parallel between the reasons which fall under the 
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justification by the nature and general scheme of the system and the accepted 
justification grounds under the fundamental freedom analysis. Accordingly, 
a discrimination or restriction on the fundamental freedoms appears to be 
justifiable only by reasons internal to the tax system, such as preserving 
the balanced allocation of taxing rights between the Member States or the 
cohesion of the tax system, preventing tax avoidance and safeguarding the 
effectiveness of fiscal supervision. Prima facie selective measures pursuing 
some of these objectives have been accepted as deriving from the nature 
and general scheme of the system (e.g. in Case C-308/01 GIL Insurance 
preventing tax avoidance). We have also seen a possible reflection of the 
cohesion justification within the area of State aid in that a tax advantage 
may cancel out the effect of a previously imposed disadvantage or vice 
versa. With respect to the range of public interest reasons which can justify 
prima facie selective measures, we concluded that it ought to be broader 
than the scope of public interest reasons under the fundamental freedoms. 
Specifically, we argued that general policy objectives which are external to 
the tax system should be accepted in the justification stage of the selectivity 
analysis as long as they are compatible with the internal market and its 
underlying rules and principles. This differentiates the State aid rules from 
the fundamental freedoms, as restrictions on the latter cannot, in practice, 
be justified by general policy reasons. This is due to the fact that discrimi-
nation between cross-border and domestic situations is hardly necessary in 
order to attain such objectives. As the concept of selectivity for the purposes 
of the State aid rules is broader than the concept of discrimination for the 
purposes of the fundamental freedoms it seems to be reasonable that the 
scope of justification grounds is also broader under the State aid rules than 
the fundamental freedoms.     

9.8.  Overview

The analysis in this Chapter followed a dual purpose. First, it served to 
demonstrate a gradual convergence of the method of analysis aimed at 
determining whether a national tax measure constitutes State aid, on the 
one hand, and that intended to establish whether such measure restricts 
intra-Union movement and transactions guaranteed by the fundamental 
freedoms, on the other. Second, it set out a proposal for a consistent analy-
tical framework for the examination of national tax measures in the light of 
the conditions of State aid under Article 107(1) TFEU.

As regards the approximation of the methods of analysis under the two 
regimes, we pointed out that the Courts tend to merge the examination of 
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the conditions of ‘advantage’ and ‘selectivity’ when deciding whether a 
Member State measure constitutes State aid. At the same time, the fulfil-
ment of the conditions of ‘effect on trade’ and ‘distortion of competition’ is 
almost automatically assumed as soon as a measure is found to be selective. 
Therefore, the only relevant criterion in the State aid definition which requi-
res an elaborate examination seems to be that of selectivity. This Chapter 
has shown that the examination of selectivity comes very close to the exa-
mination of discrimination. 

In fact, the main driver of the converging tendency between the two ana-
lyses is the interpretation given by the Union Court(s) to the concept of 
selectivity. Due to the comparative analysis that the Court requires for the 
establishment of (prima facie) selectivity since Adria-Wien Pipeline (Case 
C-143/99), the concept of selectivity obtained a meaning very close to that 
of discrimination. Both selectivity and discrimination are aimed at encapsu-
lating differential treatment of comparable situations. In this sense, they are 
the expression of the general principle of equal treatment in their respective 
fields of application. In comparing two distinct situations, both the selecti-
vity analysis and the discrimination analysis attribute high relevance to the 
objective of the national measure under review. While the discrimination 
analysis under the fundamental freedoms seems to develop to the direction 
that it uses – with increasing consistency – the objective of the measure as 
the criterion of comparison, the comparison test for the purposes of selec-
tivity had referred from the very beginning (i.e. from Adria-Wien Pipeline) 
to the same criterion. At a closer look, we have seen that the picture emer-
ging from the case law is much less clear than this. In the fundamental 
freedom analysis other factors – namely, the tax treatment of cross-border 
situations by the Member State whose measure is under scrutiny and factual 
circumstances of the case – have also been frequently used by the Court as 
a yardstick of comparison. In the selectivity analysis, although the ‘mantra’ 
of Adria-Wien Pipeline refers to the objective of the measure, the Court 
from time to time has looked at the objective of the system of which the 
measure forms part in order to establish comparability. Furthermore, the 
comparison test under the selectivity analysis requires both the legal and 
factual situations of the subjects which are being compared to be taken 
into account. Whilst inconsistencies undoubtedly exist in the details, it can 
be stated that both the discrimination analysis and the selectivity analysis 
regard the legal and factual circumstances of the comparators as being of 
relevance besides the objective of the measure. 

Further similarity is that both the fundamental freedom analysis and the 
analysis of selectivity under the State aid rules consist of two stages. At the 
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first stage, a prima facie fulfilment of the conditions of selectivity or that 
of infringement of the freedoms is established whereas at the second stage 
it is determined whether the ‘in principle’ selective or discriminatory tax 
measure can be justified. Another sign of convergence of the two analyses 
is that under both regimes the case law-based justification grounds play an 
important role besides the exceptions set out in the Treaty. In the case of 
the fundamental freedom analysis, the imperative requirements in the public 
interest which the Court accepted in the course of the rule of reason have 
overshadowed the Treaty-based grounds which are not relevant with respect 
to tax measures. In the selectivity analysis, the justification of differential 
tax measures by the nature and general scheme of the system, which the 
Court recognized from the beginning of its fiscal State aid case law, has a 
potential to gain increasing importance besides the exceptions to the rule of 
incompatibility set out in the Treaty.          

The two-stage analysis invokes difficulties under both regimes, as each of 
the two stages involves a comparison. In order to sufficiently distinguish the 
two stages, different comparability criteria must be used for the purposes 
of the comparisons at the different levels. In the discrimination analysis, 
the Court faces this problem when it uses the objective of the measure as 
a yardstick of comparison already at the first stage of the analysis. In such 
cases, a tendency can be discerned that the Court looks at the objective of 
the measure from an ‘internal market’ perspective when determining the 
existence of discrimination (first stage) whereas at the justification level 
(second stage) it examines the reasons for which a Member State limits a tax 
advantage to domestic situations or a tax disadvantage to cross-border ones. 
Due to the different reference points, the two levels of the fundamental free-
doms analysis, in most cases, can be distinguished. We have seen, however, 
that academic commentary often criticizes such approach suggesting that 
due to the subjective and variable assessment of the objective of the natio-
nal measure it leads to inconsistencies and the unpredictability of the case 
law. Alternative factors, such as ‘subjection-to-tax’ and the objective of the 
fundamental freedoms, have been proposed as comparability criteria. The 
state of affairs is not much brighter in the area of State aid. In the selectivity 
analysis, the Court mostly takes the objective of the measure as the yardstick 
of comparison at the level of prima facie selectivity. This results in the jus-
tification analysis losing its separate function due to the fact that it refers to 
that very same factor, that is, the objective of the measure as the yardstick 
of comparison. We addressed this anomaly by proposing that at the level of 
prima facie selectivity, the objective of the reference system should be used 
as a yardstick of comparison while at the level of justification the objective 
of the measure itself. 
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In the parallel examination of the fundamental freedom analysis and the 
selectivity analysis, we have also examined on what grounds a prima facie 
infringement of the respective primary law provisions can be justified. We 
concluded that the reasons which fall under the justification by the nature 
and general scheme of the system are similar to the accepted justification 
grounds under the fundamental freedom analysis (balanced allocation of 
taxing rights, cohesion of the tax system, preventing tax avoidance, effect-
iveness of fiscal supervision) to the extent that they are all reasons internal 
to the tax system. At the same time, we maintained that the range of public 
interest reasons which can justify prima facie selective measures should be 
broader than the scope of such reasons under the fundamental freedoms. 
This is based on the fact that the concept of selectivity is broader than the 
concept of discrimination. Discrimination targets only differential treatment 
to the detriment of cross-border situations while selectivity aims at all sorts 
of differential treatment which are detrimental to the conditions of compe-
tition. For this reason, it seems to be reasonable that the scope of justifica-
tion grounds is also broader under the State aid rules than the fundamental 
freedoms. Therefore, in our proposed method of analysis, we suggested 
that general policy objectives which are external to the tax system should 
be accepted at the justification stage of the selectivity analysis as long as 
they can be considered legitimate, the minimum condition of which is that 
they need to be compatible with the internal market and its underlying rules 
and principles. 

A further common element between the State aid analysis and the funda-
mental freedom analysis is that measures which differentiate between com-
parable situations can only be justified if they are proportionate to the legiti-
mate public interest objective that the measures pursue. The proportionality 
analysis is a crucial part of the assessment under both the freedoms and the 
State aid rules although it is only recently that the Court has expressly ack-
nowledged its relevance in the State aid analysis, specifically, in the context 
of justification by the nature and general scheme of the system.    

As far as our proposed analytical framework is concerned, certain elements 
of it reinforce the convergence of the State aid analysis to the fundamental 
freedom analysis while others rather detach it from the latter. First, the 
inclusion of the derogation test in the selectivity analysis, which – albeit 
only in the case of tax measures which form part of a comprehensive system 
– we advocate for, is an element that distances the State aid analysis from 
the fundamental freedom analysis. Conversely, the fact that our proposed 
analytical framework incorporates a comparison both at the level of the 
examination of prima facie selectivity and that of justification approximates 
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the framework to the analysis under the fundamental freedom. However, in 
our proposed framework, contrary to the fundamental freedom analysis, it is 
clearly defined what factors constitute the comparability criteria at the diffe-
rent levels of the analysis. The criterion at the level of prima facie selectivity 
is the objective of the reference system whilst at the level of justification it is 
the objective of the measure under review. Another feature of our proposed 
method of analysis which makes it similar to the method of analysis under 
the fundamental freedoms is the rule of reason approach that we suggest to 
be adopted for the examination of the justifiability of prima facie selective 
measures. In our view, the justification by the nature and general scheme of 
the system has regard not only to purely objective or formal characteristics 
of the measure under review and the system of which it forms part. To the 
contrary, the aim pursued by the measure subjected to State aid review 
plays a decisive role in justifying a tax measure on the ground that it derives 
from the nature and general scheme of the system. This brings it closer to 
the rule of reason. The rule of reason approach is even more pronounced 
in cases where a prima facie selective measure is purported to be justified 
on grounds of general economic, social or other policy. In our proposed 
method of analysis, justification on such grounds is admissible. When these 
grounds are invoked as justification for a differential measure the nature of 
the objective pursued by the measure must be assessed and weighed against 
the objective of the State aid rules in order to decide whether it can be 
given precedence, in principle, and, in the circumstance of the case at hand. 
(The latter aspect is usually related to the proportionality of the measure). 
Admittedly, such balancing is not present in the case of justification by 
the nature and general scheme of the system where reasons internal to the 
tax system are automatically acknowledged as having precedence over the 
objective of the State aid regime (subject, however, to the requirements of 
proportionality). Otherwise, the examination of justification by the nature 
and general scheme involves the same test as that of justification based on 
general policy grounds. In particular, the test encompasses the examination 
(i) of a legitimate objective, legitimacy being automatically established in 
the case of measures pursuing objectives internal to the tax system, (ii) 
whether all undertakings in a legally and factually comparable situation 
in the light of the (legitimate) objective of the measure are covered by the 
measure, and (iii) whether the measure is proportional to its (legitimate) 
objective insofar as it is suitable and necessary to attain it. Although the 
justification analysis under both the State aid rules and the fundamental 
freedoms is based on the rule of reason, the fact that under our proposed 
framework general policy reasons may justify an apparently selective tax 
measure differentiates the State aid analysis from the fundamental freedom 
analysis. Such grounds are not capable, in practice, to justify tax measures 
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discriminating against cross-border situations, as it is hardly conceivable 
that such differentiation would be necessary for the attainment of the gene-
ral policy goal.   

Finally, it is worth summarizing how our proposed analytical framework 
would affect the scope of the State aid concept. It would, on the one hand, 
broaden its scope due to the inclusion of special burdens in the ambit of State 
aid and the fact that at the first stage of the selectivity analysis the objective 
of the reference system is designated as a criterion of comparison. When the 
comparison is made in the light of the objective and underlying principle of 
the reference system, more measures qualify as prima facie selective than 
in the case where the objective of the measure is used as a criterion of com-
parison. On the other hand, the possibility to justify prima facie selective 
measures on the ground that they pursue a legitimate policy objective, i.e. an 
objective external to the tax system, extends the possibilities of justification 
and thus, has the effect of narrowing the range of measures eventually fal-
ling under the concept of State aid. Admitting a rule of reason justification 
might be criticized for bringing uncertainty to the State aid control, as it 
requires national authorities (including national courts) to assess the legiti-
macy of policy objectives pursued by their national measures and to balance 
them against the objective of ensuring undistorted competition conditions 
in the internal market in order to decide whether or not the measure need 
be notified to and authorised by the Commission before implementation. 
Undoubtedly, a rule of reason justification involves a subjective assessment 
the task of the Union Courts, however, is to give guidance for the purpose 
of such assessment by clarifying through their case law which policy aims 
are legitimate and can as such be admitted as justification for prima facie 
selective measures. In addition, it is worth recalling that the uncertainty 
inherent in the rule of reason has not precluded the latter from being adopted 
in the fundamental freedom analysis. Finally, the current situation where the 
method of analysis of fiscal measures under the State aid rules varies almost 
case by case, both in the Commission’s practice and the Courts’ case law, 
results in a higher degree of uncertainty than a well-defined and consistent 
framework which involves a rule of reason justification.  

Ultimately, by proposing the analytical framework developed in this 
Chapter we aim to contribute to the consistent, coherent and predictable 
application of the State aid rules to fiscal measures thereby enhancing legal 
certainty both for the Member States and for the taxpayers. This analytical 
framework is put forward with a view to the Commission’s new State Aid 
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Modernisation initiative.1809 The revision of the Commission Notice on fis-
cal State aid is not specifically envisaged in the State Aid Modernization 
package, although it would certainly need a comprehensive makeover in 
view of the fact that since its adoption in 1998, the Union Courts’ case 
law has substantially developed the concept of State and enhanced it with 
completely new dimensions. Nevertheless, the Commission announced its 
intention to clarify and better explain the notion of State aid and its key 
concepts,1810 which may give room for providing a clarification on how these 
concepts are to be interpreted and applied in the specific context of fiscal 
measures. If some of the ideas and proposals developed in this Chapter 
find their way to be considered in this process, our attempt to formulate a 
consistent analytical framework for the control of fiscal measures under the 
State aid rules has achieved its purpose.  

1809. Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of Regions, EU State 
Aid Modernisation (SAM), Brussels, 8.5.2012, COM(2012) 209 final.
1810. Ibid. point 23(a).



658

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms



659

 

Chapter 10

Overlap between the scope of the State aid rules  
and the scope of the fundamental freedoms

10.1.  Introduction

As we have demonstrated extensively in the previous Chapter, the analy-
sis of national tax measures under the State aid rules and the fundamental 
freedoms follows a substantially similar methodology which boils down to 
answering the questions (i) whether the measure under review constitutes 
discrimination in the sense that it treats objectively comparable situations 
differently and if so, (ii) whether such discrimination can be justified. 
Advocate General Kokott recognized this when she observed in the Regione 
Sardegna case:

“[...] the same questions arise with regard to the law of State aid as with regard 
to the fundamental freedoms, and there is no reason why the reply in relation 
to the latter should differ from the reply regarding the former. Rather, to avoid 
conflicting assessments as between the law of State aid and the law of funda-
mental freedoms, the same criteria must be applied in both cases.”1811

Due to the similarity of the methods of assessment under the two norms 
and primarily, the fact that both selectivity and discrimination expresses the 
principle of equality of treatment, one and the same national tax measure 
may be captured by both the prohibition of State aid and the ban on discri-
mination or restriction on the fundamental freedoms.1812 A measure which 
treats non-resident undertakings less favourably than resident ones may con-
stitute both a discrimination against non-residents and a selective advantage 
to residents. O’Brien, one of the first commentators who dealt with the inter-
action of the State aid rules and the fundamental freedoms, observed already 
in 2005 that many of the direct tax measures which were held by the CJ to 
infringe the fundamental freedoms, mostly in preliminary ruling procedures 
which originated in national actions brought by individuals, could also have 
been the subject of State aid procedures initiated by the Commission leading 

1811. Opinion of Advocate General Kokott, 2 July 2009, Case C 169/08 Presidente del 
Consiglio dei Ministri v Regione autonoma della Sardegna, para. 134. 
1812. Wattel, supra note 1298, p. 130; P. Rossi-Maccanico, EU Review of Direct Tax 
Measures: Interplay between Fundamental Freedoms and State Aid Control, 22 EC Tax 
Review 1 (2013), pp. 19-28, at p. 21.
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to a finding of incompatible State aid.1813 To illustrate this, she mentioned 
the measures at issue in Eurowings, Baxter and Verkooijen.1814 We could 
add further examples to these from the more recent case law. For example, 
the taxation of outbound dividends by way of withholding tax as opposed 
to the exemption of domestic dividends may be regarded not only as a dis-
crimination against non-resident shareholders but also a selective favouring 
of resident shareholders.1815 Similarly, a withholding tax on dividends paid 
to non-resident investment undertakings1816 or on remuneration for services 
provided by contractors in the construction sector not registered in the State 
where the service is provided1817 constitutes a discrimination against non-re-
sident investment or construction undertakings while at the same time it 
could also be regarded as a selective benefit to their domestic counterparts. 
An R&D tax credit granted only if the research is carried out in the territory 
of the Member State can be seen as a discrimination against non-resident 
research undertakings or a selective advantage for domestic undertakings 
providing contract research.1818 That these examples are not only hypotheses 
is proven by the Regione Sardegna case.1819 In this case, the Court held upon 
a referral by the Italian Constitutional Court that a regional tax adopted in 
the exercise of autonomous powers by the Region of Sardinia which was 
imposed on stopovers for tourist purposes by luxury yachts and aircrafts 
only on non-resident operators of such means of transport constituted both 
an infringement of the freedom to provide and receive services under Article 
56 TFEU and State aid within the meaning of Article 107(1) TFEU.    

This raises the question whether the State aid rules and the fundamental 
freedoms can, indeed, be applied concurrently to the same Member State 
measure or whether the application of one norm should take precedence over 
the other. As both the State aid rules and the fundamental freedoms consti-
tute primary EU law and, moreover, both are fundamental legal guarantees 

1813. O’Brien, supra note 1298, p. 231.
1814. ECJ, 26 October 1999, Case C-294/97 Eurowings Luftverkehrs AG v Finanzamt 
Dortmund-Unna; ECJ, 8 July 1999, Case C-254/97 Société Baxter and Others v Premier 
Ministre and Others; ECJ, 6 June 2000, Case C-35/98 Staatssecretaris van Financiën v 
B.G.M. Verkooijen.
1815. Similarly, F. Engelen, State Aid and Restrictions on Free Movement: Two Sides 
of the Same Coin?, 52 European Taxation 5 (2012), pp. 204-209, at p. 208. For example, 
Case C-170/05 Denkavit; Case C-379/05 Amurta; Case C-540/07 Commission v Italy; 
Case C-487/08 Commission v Spain; and Case C-284/09 Commission v Germany. 
1816. For example, Case C-303/07 Aberdeen; CJ, 10 May 2012, Case C-338/11 Santander 
Asset Management SGIIC SA and Others v. Direction des résidents à l’étranger et des 
services généraux; CJ, 25 October 2012, Case C-387/11 Commission v Belgium. 
1817. CJ, 9 November 2006, Case C-433/04 Commission v Belgium. 
1818. Case C-39/04 Laboratoires Fournier.
1819. Case C-169/08 Regione Sardegna.
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of the internal market, no relationship of hierarchy can be established bet-
ween them. Therefore, should their concurrent application be excluded, an 
order of priority cannot be established between them on the basis of their 
ranking in the hierarchy of the sources of EU law; hence, another criterion 
of precedence needs to be identified.  

Whether the State aid rules and the free movement provisions may be 
applied simultaneously depends on the legal consequences which ensue 
from the infringement of each rule; specifically, whether such legal conse-
quences are reconcilable with each other. The legal consequences include 
the procedures through which the State aid rules, on the one hand, and the 
free movement provisions, on the other, can be enforced as well as the legal 
remedies that are foreseen for the breach of the two distinct rules.1820  

As regards procedures, in the enforcement of the State aid rules the 
Commission plays a predominant role. The State aid rules, specifically the 
provisions under Article 108 TFEU, lay down a system under which all new 
aid measures planned to be introduced by the Member States must be noti-
fied to the Commission. New aid cannot be implemented without the prior 
authorization of the Commission (standstill obligation). The monitoring of 
existing aid also falls within the Commission’s competence. The Procedural 
Regulation describes the Commission’s role as follows:  

“...the Commission has specific competence under Article 93 [now Article 108 
of the Treaty] to decide on the compatibility of State aid with the common mar-
ket when reviewing existing aid, when taking decisions on new or altered aid 
and when taking action regarding non-compliance with its decisions or with 
the requirement as to notification”1821

The assessment of the compatibility of proposed or existing aid measures 
with the internal market based on the criteria laid down in Article 107(2) 
and (3) of the TFEU is the exclusive responsibility of the Commission, 
subject to review by the Union Courts.1822 Although the standstill obliga-
tion under Article 108(3) TFEU has direct effect which can be relied on by 
private parties before national courts, the Commission Enforcement Notice 

1820. Micheau, supra note 1298, p. 210.
1821. Preamble to Regulation No. 659/1999 of 22 March 1999 laying down detailed rules 
for the application of Article 93 of the EC Treaty (hereinafter ‘Procedural Regulation’), 
first indent. 
1822. Commission notice on the enforcement of State aid law by national courts (OJ 
C85, 9.4.2009) (hereinafter ‘Commission Enforcement Notice’), para. 20.  
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expressly points out that private enforcement of the State aid rules before 
national courts still has a relatively limited importance as compared to the 
Commission’s role in State aid control.1823 

In contrast, the enforcement of the fundamental freedoms – due to their 
direct effect established at a very early stage in the history of EU law – lies 
primarily with private parties who are keen to assert their rights which they 
derive from the EU freedoms before the national courts.  

As regards remedies, the non-compliance with the notification and standstill 
obligation under State aid rules – i.e. the grant of unlawful aid which is 
found to be incompatible with the internal market – results in the obligation 
of the Member State to recover the aid from the beneficiary together with 
interest.1824 As the Court held:

“The withdrawal of unlawful aid by recovery is the logical consequence of the 
finding that it is unlawful. That recovery [serves] the purpose of re-establishing 
the previously existing situation [...]. By repaying, the recipient forfeits the 
advantage which it had enjoyed over its competitors on the market, and the 
situation prior to payment of the aid is restored [...]”1825

In the case of State aid in the form of tax measures, the recovery of the aid 
normally means that the beneficiary has to pay the tax (together with inte-
rest) from which it was exempted or which it did not pay in full due to the 
selective advantage from which it benefitted.    

Conversely, the remedy in the case of infringement of the fundamental free-
doms by tax measures discriminating against cross-border movements is the 
refund of the tax which the non-resident taxpayer or the taxpayer involved in 
cross-border operations paid in addition to what a resident taxpayer carrying 
out only domestic operations would have been liable to pay. 

As it appears, these differences between the State aid rules and the funda-
mental freedoms as regards the enforcement procedures and the remedies 
they are coupled with may cause anomalies when the two rules apply con-
currently to one and the same tax measure. If a procedure is initiated before 
a national court on the basis of the fundamental freedoms with regard to 
a national measure which qualifies as breach of the fundamental freedoms 

1823. Ibid. para. 4-5. 
1824. Procedural Regulation, Article 14. 
1825. Case C-148/04 Unicredito, para. 113; ECJ, 29 April 2004, Case C-372/97 Italy v 
Commission, paras. 103-104.
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and, at the same time, State aid, the adjudication by the national court of 
the matter may result in the Commission’s being deprived of its exclusive 
competence to declare aid (in)compatible with the internal market. In such 
case, the fact that a private party chooses to bring an action on the ground of 
the fundamental freedoms may frustrate the purpose of the State aid rules. 
Another problematic scenario is when the Commission orders the recovery 
of unlawful fiscal State aid with regard to a measure which constitutes both 
State aid and discriminative taxation under the freedoms. In such case, the 
payment of the tax by the beneficiary who enjoyed an exemption may not 
be an adequate remedy for its competitor who, at the same time, has been 
disadvantaged by the levy of the discriminatory tax.   

In the forthcoming Sections we will examine the Courts’ case law dealing 
with the overlap of the State aid rules and the fundamental freedoms or 
some other directly effective Treaty provisions and endeavour to answer 
the question whether the concurrent application of the two sets of rules are 
permissible or rather one should be given precedence over the other.   

10.2.  Starting point: the Ianelli case

The question whether a system of aid falling under the scope of Article 
107-108 TFEU can be assessed for its compliance with other provisions of 
the Treaty was answered by the Court as early as 1977. In the Ianelli case, 
the Court dealt with a system of aid introduced by Italy aimed at promoting 
and regulating the cellulose and paper production industry.1826 The system 
was administered by a public body, ENCC, and consisted of, inter alia, 
subsidising the purchase of paper by newspaper publishers. This took the 
form of a price subsidy, that is, newspaper publishers could buy paper from 
Italian paper mills at a reduced price and the balance between the normal 
price and the reduced price was paid by ENCC to the paper mills. The sub-
sidy also applied to paper imported from other Member States as long as 
it was imported through the ENCC. Thus, the benefit was withheld only in 
the case when the newspaper publishers bought paper from direct importers. 
In addition, the subsidies were financed by a parafiscal levy which was 
imposed on the production, sale and importation of cellulose and paper. 
In the case at hand, a purchaser of imported paper who was subject to the 
parafiscal levy challenged the legality of the levy before an Italian court. 
The purchaser argued, first, that the aid scheme that the levy was financing 
contravened what is now Article 34 TFEU insofar as it granted subsidies to 

1826. ECJ, 22 March 1977, Case 74/76 Ianelli & Volpi SpA v Ditta Paolo Meroni.
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newspaper undertakings to enable them to buy paper more cheaply subject 
to the condition that the paper was produced in Italy or imported by ENCC 
to the exclusion of paper imported directly from other Member States. Thus, 
the scheme constituted a measure having equivalent effect to quantitative 
restrictions on imports within the meaning of Article 34 TFEU. According 
to the purchaser, the fact that the aid scheme violated the Treaty provisions 
on free movement affected the legality of the levy which served to finance 
the aid scheme. Second, the purchaser maintained that the levy itself which 
it had to pay was more burdensome on imported than domestically produced 
paper and thus constituted discriminatory internal taxation in breach of what 
is now Article 110 TFEU. 

As it appears, the scheme was composed of multiple elements which were 
challenged under various provisions of the Treaty raising questions of deli-
neation of the scope of Articles 30, 34, 110 and 107-108. From our point of 
view, the only issue of relevance is the interaction of the State aid rules and 
the free movement of goods, specifically Article 34. In this regard, the Court 
first of all pointed out that although the field of application of Article 34 is 
broad, it does not include obstacles to trade covered by other provisions of 
the Treaty. With regard to the State aid provisions, this means that: 

“[...] the fact that a system of aids provided by the State or by means of State 
resources may, simply because it benefits certain national undertakings or 
products, hinder, at least indirectly, the importation of similar or competing 
products coming from other Member States is not in itself sufficient to put an 
aid as such on the same footing as a measure having an effect equivalent to 
a quantitative restriction within the meaning of Article 30 [now Article 34]”1827   

Thus, the fact that State aid is granted to undertakings or activities which 
fall under the (territorial) jurisdiction of a Member State to the exclusion of 
undertakings of other Member States or activities carried out in the territory 
of other Member States is inherent in the notion of State aid and, although it 
indirectly disadvantages the latter, it cannot be regarded as a restriction on 
free movement within the meaning of the fundamental freedoms.1828 In the 
context of the case, this means that the fact that the subsidies were granted 
only to Italian newspaper publishers, which may make Italian newspapers 
cheaper than foreign newspapers and in turn render foreign newspapers less 
attractive for Italian customers, cannot be regarded as a measure having 
equivalent effect to a quantitative restriction.  

1827. Case 74/76 Ianelli, para. 10.
1828. Rossi-Maccanico, supra note 1812, p. 28. Similarly, ECJ, 7 December 2000, Case 
C-94/99 ARGE Gewässerschutz v Bundesministerium für Land- und Forstwirtschaft, para. 
36 cited by Micheau, supra note 1298, p. 211.
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The Court then recalled that the Treaty confers exclusive powers on the 
Commission in the monitoring of State aid inasmuch as a finding that 
an aid is incompatible with the internal market can only be made by the 
Commission in the framework of an appropriate procedure as laid down in 
Article 108 TFEU. In contrast, national courts cannot rule on the compati-
bility of State aid with the internal market. An overly wide interpretation of 
the freedoms could lead to a situation that aid could be challenged before 
the national courts on the basis of the directly effective freedoms and natio-
nal courts could, in effect, decide on the compatibility of such aid: 

“The effect of an interpretation of Article 30 [now Article 34 TFEU] which is 
so wide as to treat an aid as such within the meaning of Article 92 [now Article 
107 TFEU] as being similar to a quantitative restriction referred to in Article 
30 [now Article 34 TFEU] would be to alter the scope of Articles 92 and 93 of 
the Treaty [now Article 107 and 108 TFEU] and to interfere with the system 
adopted in the Treaty for the division of powers by means of the procedure for 
keeping aids under constant review as described in Article 93 [now Article 108 
TFEU].”1829

However, applying the free movement provisions simultaneously with the 
State aid rules does not always entail a risk of jeopardizing the Commission’s 
competence in State aid control and thus does not always have to be preclu-
ded. The Court distinguished two situations: 

“Those aspects of aid which contravene specific provisions of the Treaty other 
than Articles 92 and 93 [now Article 107 and 108 TFEU] may be so indis-
solubly linked to the object of the aid that it is impossible to evaluate them 
separately so that their effect on the compatibility or incompatibility of the aid 
viewed as a whole must therefore of necessity be determined in the light of the 
procedure prescribed in Article 93 [now Article 108 TFEU]. 

Nevertheless the position is different if it is possible when a system of aid is 
being analysed to separate those conditions or factors which, even though they 
form part of this system, may be regarded as not being necessary for the attain-
ment of its object or for its proper functioning.

In the latter case there are no reasons based on the division of powers under 
Articles 92 and 93 [now Article 107 and 108] which permit the conclusion to 
be drawn that, if other provisions of the Treaty which have direct effect are 
infringed, those provisions may not be invoked before national courts simply 
because the factor in question is an aspect of aid.”1830

Thus, the Court concluded that when the aspect of aid which breaches a 
fundamental freedom (or other provision of the Treaty with direct effect) is 

1829. Case 74/76 Ianelli, para. 12, third subparagraph.
1830. Ibid. para. 14.
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‘indissolubly linked’ to the object of the aid the State aid rules should take 
precedence over the fundamental freedom in the sense that the measure 
should only be assessed in the light of the State aid rules and according to 
the procedure provided for under the State aid rules. Conversely, when the 
element of the aid which is suspect of violating a fundamental freedom is 
separable from the other elements and conditions thereof the fundamental 
freedom can be applied to the aid measure at issue by a national court or by 
the Commission, as the case may be.

Applying the above to the aid scheme at issue in Ianelli, the condition of the 
scheme according to which newspaper publishers could only buy domesti-
cally produced paper or paper imported by the ENCC at a lower price does 
not seem necessary for attaining the objective of the scheme. As the condi-
tion was separable from the rest of the scheme, it could be reviewed on its 
own by the Italian court in the light of Article 34 TFEU. The CJ also clari-
fied that the fact that the national court may find a separable element of the 
scheme in breach of a specific provision of the Treaty does not enable the 
national court to declare the whole scheme incompatible with the Treaty or 
to find the levy which finances the aid scheme illegal for this reason alone.1831 
In the case at hand, the national court could examine the levy, which was 
also a separable element of the scheme, directly in the light of Article 110 
TFEU which was likely to be infringed by the levy, therefore, there was no 
need to try to establish the illegality of the levy on any other ground.   

The lesson which we can draw from this very early case dealing with the 
interaction of the State aid rules and the fundamental freedoms is that the 
main risk which is inherent in allowing the two sets of rules to be applied 
simultaneously without an order of precedence to one and the same national 
measure is that such application may jeopardise the exclusive competen-
ces of the Commission to review State aids and declare them compatible 
with the internal market. The Court emphasised that the application of the 
directly effective freedoms to a measure which qualifies as aid may result 
in altering the scope of Articles 107 and 108 TFEU “and [...] interfere with 
the system adopted in the Treaty for the division of powers” through the 
procedure set out under Article 108 TFEU. The facts of Ianelli demonstrated 
very well the existence of such risk. The procedure was initiated in front of 
an Italian court by an individual who was harmed by the aid measure which 
he claimed to be in breach of the Treaty provisions on the free movement 
of goods. The individual asked the Italian court to invalidate the whole aid 
scheme, including the parafiscal levy that he had to pay, on account of the 

1831. Ibid. para. 16.
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fact that an aspect of the aid, which was unrelated and separate from the 
parafiscal levy, violated the free movement of goods. From the submissions 
of the parties, it can be inferred that the aid scheme at issue was most pro-
bably an existing aid which was being monitored by the Commission at the 
time when the action was brought before the national court. As a result of the 
monitoring, the Commission ordered amendments to the aid scheme which 
have been implemented by Italy; the Ianelli case, however, still referred to 
the situation before such amendments. If in these situations national courts 
were permitted to apply the provisions on the free movement of goods to 
aid schemes without any further qualifications and conditions it could lead 
to national courts invalidating aid measures without the Commission being 
able to assess them and, if it sees fit, approve them. This would deprive the 
Commission of the powers assigned to it by the Treaty and compromise the 
effectiveness of the State aid procedure set under Article 108 TFEU. The 
solution given in Ianelli – i.e. the State aid rules take precedence over the 
freedoms in cases where the element of aid which conflicts with the free-
doms cannot be severed from the elements which effectuate the purpose and 
object of the aid – reflects the Court’s intention to avoid such risk entailed 
by the concurrent application of the two regimes.

As Ianelli appears to have spelled out a principle intended to govern the 
relationship of the State aid rules and the fundamental freedoms, it needs to 
be seen whether and to what extent such principle was followed in subse-
quent cases. For this analysis, we will divide the case law into two groups 
according to the two scenarios that were distinguished in Ianelli.

10.3.  Where the aspects of State aid are separable 

10.3.1.  Concurrent application of substantive rules

The Court held in paragraph 14 of Ianelli that aspects of an aid scheme 
which are not necessary for the attainment of its object or for its proper 
functioning may be reviewed in the light of Treaty provisions other than 
Article 107-108 and, if the latter provisions are directly effective, the review 
may be carried out by national courts. The provisions which are most fre-
quently claimed to be infringed by measures that, at the same time, consti-
tute State aid are the fundamental freedoms, specifically the provisions on 
the free movement of goods, and the prohibition of discriminatory internal 
taxation set out in Article 110 TFEU. 
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Typical examples of aid schemes where the aspect of the aid which constitu-
tes an infringement of the fundamental freedoms is separable from the other 
conditions which are necessary for the attainment of the objective of the aid 
are provided by two rather old infringement cases.1832 One case concerned 
a French aid scheme which granted newspaper publishers a tax deferral on 
the condition that they had their newspapers printed in France. The other 
dealt with an Italian measure which granted subsidies to municipal transport 
undertakings for the purpose of purchasing more energy-efficient trans-
portation vehicles and made the subsidies subject to the condition that the 
vehicles be manufactured in Italy. The Commission claimed in both cases 
that the measures infringed the prohibition of Article 34 TFEU insofar as 
they had restrictive effects on imports of the respective products from other 
Member States. The Commission argued that, although the contested pro-
visions formed part of a scheme which may constitute State aid, they were 
not necessary for achieving the aim of that scheme and therefore they could 
be reviewed separately in the light of Article 34.1833 In particular, newspaper 
publishers can be assisted by fiscal advantages without it being necessary to 
link the advantage to the condition of their using local newsprints. Similarly: 

“The objective of establishing a fleet of vehicles which consume less energy may 
be attained without its being necessary to make the aid subject to the condition 
that the vehicles be made in Italy.”1834    

On the contrary, the Member States argued that since the contested provi-
sions formed an integral part of an aid scheme, they could not be separated 
from the latter and thus could only be reviewed in the light of Article 107-
108 TFEU.1835 The Court held that:

“[...] Articles 92 and 94 [now Articles 107 and 108] cannot, as is clear from 
a long line of cases decided by the Court, be used to frustrate the rules of the 
Treaty on the free movement of goods or the rules on the repeal of discrimina-
tory tax provisions. According to those cases, the provisions relating to the free 
movement of goods, the repeal of discriminatory tax provisions and aid have 
a common objective, namely to ensure the free movement of goods between 
Member States under normal conditions of competition [...]. The mere fact that 
a national measure may possibly be defined as aid within the meaning of Article 
92 [now Article 107] is therefore not an adequate reason for exempting it from 
the prohibition contained in Article 30 [now Article 34] [...]”1836

1832. ECJ, 7 May 1985, Case 18/84 Commission v France; ECJ, 5 June 1986, Case 
103/84 Commission v Italy.
1833. Case 18/84 Commission v France, para. 6.
1834. Case 103/84 Commission v Italy, para. 12. 
1835. Case 18/84 Commission v France, para. 10; Case 103/84 Commission v Italy, 
para. 15. 
1836. Case 18/84 Commission v France, para. 13.
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Although the Court did refer to Ianelli as one of the long line of cases, it did 
not repeat the basic distinction – i.e. elements which are unnecessary for 
achieving the objective of the aid and elements indissolubly linked to the 
objective of the aid – which was drawn in that case. The Court’s reasoning 
is not based on the fact that the contested provisions are separable from the 
other conditions of the aid scheme and are unnecessary for its functioning. 
Instead, we find a generic statement that the State aid rules cannot be used to 
frustrate the provisions of the Treaty on free movement, as they both pursue 
the same objective. The last sentence seems even to contradict Ianelli – to 
a certain extent – as it states in a general manner that Article 34 is always 
applicable whether or not the provision at hand is part of a measure which 
constitutes aid without carving out the situation where the provision is indis-
solubly linked to the object of the aid. According to Ianelli, in the latter case 
the measure can only be reviewed under Article 108. On the other hand, 
having regard to the concrete measures at issue in Commission v France and 
Commission v Italy, the outcomes of these cases do not contradict Ianelli. 
That is because in both cases, the aspect of the aid which was challen-
ged under, and found incompatible with, Article 34 was separable, that is, 
unnecessary to achieve the objective of the aid. Furthermore, the different 
approaches in Commission v France and Commission v Italy, on the one 
hand, and Ianelli, on the other, can be explained by the differing contexts 
of these cases. In the two infringement cases, the emphasis was rather on a 
substantive issue namely, whether the provisions on the fundamental free-
doms can be applied in a case where the State aid rules are (potentially) 
also applicable. There was no issue about different EU and national bodies 
applying these rules. It was the Commission (and ultimately, the Union 
Courts) who had applied both sets of rules.1837 On the other hand, in Ianelli 
the main concern of the Court was that the application of the directly effec-
tive freedoms by a national court should not jeopardise the competences of 
the Commission in the State aid procedure. Thus, the emphasis was on the 
division of competences between the national courts and the Commission. 

Another type of measures where the conditions of the aid are separable and 
thus, reviewable independently in the light of Treaty provisions other than 
the State aid rules is constituted by aid schemes where the aid is financed by 
the imposition of special parafiscal levies the revenue from which is exclu-
sively allocated, i.e. hypothecated, to the aid. In the case of these measures, 
it is quite evident that the imposition of the parafiscal levy is not necessary 
for achieving the objective of the aid, as the aid could well be financed from 

1837. Although neither the French nor the Italian measure had been notified to the 
Commission, the Commission could initiate a State aid procedure parallel with or after 
the infringement procedure.  
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the general budget too. Therefore, the parafiscal levy should be regarded, in 
terms of the Ianelli-reasoning, as a separable element of the scheme which 
can be scrutinized in the light of Article 30 or 110 TFEU. Such measure 
was at issue in the Sovrapprezzo case.1838 Italy levied a surcharge on white 
sugar (‘sovrapprezzo’) which applied to both domestically produced and 
imported sugar on the basis of the same criteria. The proceeds from the 
surcharge were used to finance aids to domestic sugar producers which 
meant that the burden on domestic products was neutralized by the advan-
tages which domestic producers derived from the aid. The Commission 
brought an infringement procedure against Italy maintaining that such a 
system of financing of aid was in breach of the prohibition of discriminatory 
internal taxation set out in Article 110 TFEU. The Court agreed with the 
Commission. However, before reaching such conclusion it had to decide 
on the claim of inadmissibility brought up by the Italian government. The 
latter argued that the legality of the system of financing an aid can only be 
considered within the framework of the State aid procedure laid down in 
Article 108 TFEU and not in an infringement procedure under Article 258 
TFEU. In response, the Court pointed out that the State aid rules and Article 
110 pursue the same objective that is, maintaining undistorted conditions 
of competition in the internal market. Although the application of the two 
rules presupposes distinct conditions and they also differ as to their legal 
consequences inasmuch as in the implementation of the State aid rules, 
differently from Article 110, the Commission plays a significant part, these:

“[...] do not rule out the possibility that a measure carried out by means of 
discriminatory taxation, which may be considered at the same time as forming 
part of an aid within the meaning of Article 92 [now Article 107], may be go-
verned both by [...] Article 95 [now Article 110] and by those applicable to aids 
granted by States. It follows that discriminatory tax practices are not exempted 
from the application of Article 95 [now Article 110] by reason of the fact that 
they may at the same time be described as a means of financing a State aid 
and that they may consequently form the subject-matter of a distinct procedure 
under Article 169 [now Article 258].”1839 

In essence, this reasoning is very similar to the one that we saw above in 
Commission v France and Commission v Italy. It authorises the cumulative 
application of the State aid rules and other, directly effective, Treaty provisi-
ons. It does so without expressly referring to Ianelli and without an analysis 
as to whether the aspect of the aid scheme challenged under Article 110 is 
separable from its object and purpose. The case is interesting, however, as 
it adds an additional perspective to the matter, a procedural one. 

1838. ECJ, 21 May 1980, Case 73/79 Commission v Italy (Sovrapprezzo).
1839. Case 73/79 Commission v Italy, para. 9. 
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10.3.2.  Parallel procedures

10.3.2.1.  State aid procedure and infringement procedure

While in the two infringement procedures discussed above the Member 
States’ defence was based on the argument that the various substantive 
norms at issue cannot be applied simultaneously, the Italian government 
in Sovrapprezzo focused rather on the question of what scope the State 
aid procedure and the infringement procedure ought to have and whether 
the two may run parallel as regards one and the same national measure. 
The question thus relates to two procedures each of which falls within the 
responsibility of the Commission. This is a clear difference as compared 
to Ianelli, which dealt with the impact of two procedures – one within the 
responsibility of the Commission, the other within that of a national court 
– on each other. This may also explain why the Court in Sovrapprezzo did 
not refer to Ianelli.  

The Court made some important remarks in Sovrapprezzo as regards the 
procedural aspect of the relationship between the State aid rules and other 
Treaty provisions. First, it pointed out that an infringement procedure is not 
devoid of purpose just because the measure which the Commission challen-
ges as being in violation of a Treaty provision is also considered to be part 
of a system of aids which is investigated under a State aid procedure. With 
this, the Court dismissed the argument of the Italian government that an 
infringement procedure should not be run parallel with a State aid procedure 
given that, on the one hand, the scope of the State aid procedure is broad 
enough to cover the assessment of the means of financing of an aid and, on 
the other, it can lead in itself to ordering the Member State to modify any 
aspect of an aid or abolish it as a whole. Second, the Court spelled out the 
limits of the Commission’s discretion in the State aid procedure: 

“[...] whilst the procedure provided for in Articles 92 and 93 [now Article 
107 and 108] leaves a wide discretion to the Commission [...] to come to a 
decision regarding the compatibility of a system of aids granted by States with 
the requirements of the common market it is clear from the general plan of the 
Treaty that that procedure must never produce a result which is contrary to the 
specific provisions of the Treaty concerning, for example internal taxation.”1840

From this it follows that if the Court rules that the imposition of the 
surcharge on sugar is contrary to the provisions of Article 110, the State 
aid procedure conducted by the Commission cannot lead to a result that the 

1840. Case 73/79 Commission v Italy, para. 11.
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measure is allowed to be maintained in its original form. The Court added 
that for this reason the pursuance of an infringement procedure concerning a 
measure which is, at the same time, subject to a State aid investigation is not 
such to jeopardise the Member State’s interest in maintaining the measure as 
an aid compatible with the internal market. When a measure is condemned 
in an infringement procedure, it means that it is contrary to some Treaty 
provisions and as such it could in no way be declared compatible aid within 
the framework of a State aid procedure. 

The question of parallel proceedings also arose, albeit in a different con-
text, in Matra.1841 The case addressed the issue of the interplay between the 
State aid procedure and another procedure under competition law, namely 
that relating to anti-competitive agreements. The applicant in the case chal-
lenged the Commission’s decision not to raise objections against an aid 
scheme to be provided by the Portuguese government to a joint venture 
of Volkswagen and Ford for the purpose of setting up a factory of mul-
ti-purpose vehicles in Portugal. The applicant, a potential competitor of the 
beneficiary of the aid, argued, inter alia, that the Commission disregarded 
the link between Articles 107 and 101 TFEU by approving the aid without 
awaiting the outcome of the procedure under Regulation No 17 with respect 
to the agreement between Volkswagen and Ford. The Court reiterated the 
statement made in Sovrapprezzo that the State aid procedure must never 
produce a result which is contrary to the specific provisions of the Treaty. 
It added that:

“That obligation on the part of the Commission to ensure that Articles 92 and 
93 [now Articles 107 and 108] are applied consistently with other provisions of 
the Treaty is all the more necessary where those other provisions also pursue, 
as in the present case, the objective of undistorted competition in the common 
market.”1842

Nevertheless, the Court concluded that the procedure under Article 101 and 
that under Article 108 are independent procedures governed by specific 
rules and therefore, the Commission is not obliged to await the outcome 
of the former procedure before deciding on the compatibility of State aid 
under the latter procedure. This however, does not change the fact that the 
Commission in order to reach a conclusion on the compatibility of the aid 
with the internal market does have to assess whether the recipient of the 
aid is in breach of Articles 101 and 102 TFEU.1843 The conclusion from 

1841. ECJ, 15 June 1993, Case C-225/91 Matra SA v Commission. 
1842. Ibid. para. 42.
1843. Ibid. para. 45.
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this case, i.e. recognising the possibility of conducting parallel procedures 
ensuring, however, that the State aid procedure in itself does not lead to 
infringements of other Treaty provisions, is in line with what we have seen 
with regard to the interaction of the State aid procedure and the infringe-
ment procedure. A difference compared to Sovrapprezzo is that the Court 
in Matra referred to Ianelli when it recalled that certain aspects of the aid 
can be so indissolubly linked to the object of the aid that it is not possible 
to evaluate them separately in the light of other Treaty provisions.1844 To us, 
it is rather unclear why this reference is relevant in the context of this case.

Returning to infringement procedures, Sovrapprezzo confirmed that the 
Commission may pursue an infringement procedure parallel with a State 
aid procedure if the measure which constitutes aid is, at the same time, 
contrary to a Treaty provision other than Articles 107-108. The question, 
nevertheless, remained whether the simultaneous conduct of the two pro-
cedures is a mere possibility for the Commission or an obligation on it. 
In other words, can the Commission choose to pursue only the State aid 
procedure and decide upon the infringement of a Treaty provision other 
than Articles 107-108 in the framework of that procedure or does it have 
to initiate an infringement procedure for the latter purpose? This question 
was answered by the Germany v Commission case.1845 Germany brought 
an action before the Court for the annulment of a Commission decision 
concerning a German tax provision which provided for a roll-over relief 
for gains on shares if the gains were reinvested in acquisition of shares of 
companies having less than 250 employees and having both their registe-
red office and central administration in the new Länder and Berlin (i.e. in 
the federal States which were East-Germany before the reunification). The 
Commission found the measure to be unlawful and incompatible State aid 
which benefitted the investors acquiring shares in the eligible companies as 
well as, indirectly, the eligible companies themselves. The Commission also 
found that the measure infringed the freedom of establishment under Article 
49 TFEU. Germany contested the decision on the ground that the measure 
did not fulfil all the conditions under Article 107(1) for being qualified as 
State aid. In addition, according to Germany, the Commission cannot pro-
vide alternative reasons based on Article 49 in a decision adopted pursuant 
to Article 108(2) where the measure at issue cannot be considered State 
aid in the absence of meeting all the conditions for the latter. The Court, 
first, held that the measure did fulfil all the conditions under Article 107(1) 
and as such, constituted State aid. It then pointed out that it is true that the 

1844. Ibid. para. 41.
1845. ECJ, 19 September 2000, Case C-156/98 Germany v Commission. 
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Commission cannot have recourse to the State aid procedure to ascertain 
the infringement of another Treaty provision after it had found that the 
measure at issue did not constitute State aid. However, that was not the case 
at hand. The tax advantage had been qualified as State aid, therefore, the 
Commission was not prevented from considering the possible violation of 
other Treaty provisions when deciding on the aid’s compatibility with the 
internal market.1846 The Court then reiterated the tenet that we have seen in 
Sovrapprezzo according to which the State aid procedure cannot lead to a 
result which is contrary to the specific provisions of the Treaty.

In consequence, the Commission was right to consider whether the measure 
at issue infringed Article 49. As it appears, the Court did not insist that the 
infringement of the fundamental freedoms or other Treaty provisions can 
only be determined in an infringement procedure. Instead, it acknowled-
ged that such determination can be made in the framework of the State 
aid procedure. This makes perfect sense considering that in both proce-
dures the Union Courts exercise ultimate control over the legality of the 
Commission’s decisions. Even if the Commission decides on the infrin-
gement of the freedom of establishment in a State aid decision, the fact 
that the legality of the State aid decision can eventually be reviewed by 
the Court(s) ensures the last word for the Court(s) just as in the case of the 
infringement procedure. Conversely, Rossi-Maccanico argues that, since 
the actions of the Commission are governed by the principle of confer-
ral, “it cannot use an inappropriate procedure to establish an infringement 
that can only be determined by the Court following its more limited proce-
dural competences”. 1847 This view, which considers that the infringement 
procedure governed by Article 258 TFEU offers more safeguards for the 
Member States’ interest than the State aid procedure, is in accordance with 
the Opinion of Advocate General Saggio in Germany v Commission. The 
Advocate General argued there that when the Commission closes the State 
aid procedure with a negative decision and orders the Member State to 
abolish or alter the measure at issue and the Member State does not comply 
with such decision, the Commission may refer the matter directly to the 
Court without following the procedure under Articles 258 and 259 TFEU.1848 
However, in such a case, the Member State to whom the State aid decision 
is addressed may request the review of its legality by the Court by bringing 
an action for annulment within the prescribed period of time. The mere fact 
that a Member State fails to bring such an action does not make the State 

1846. Case C-156/98 Germany v Commission, paras. 76-77.
1847. Rossi-Maccanico, supra note 1812, p. 25.
1848. Opinion of Advocate General Saggio, 27 January 2000, Case C-156/98 Germany 
v Commission, para. 42 cited by Rossi-Maccanico, supra note 1812, p. 25.
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aid procedure less shielded in terms of safeguards. In fact, the case law 
shows that the Court considers the State aid procedure as implying more 
safeguards than the infringement procedure. Accordingly, the Court is much 
more concerned with the protection of the proper scope of the State aid 
procedure than that of the infringement procedure. In the Court’s words: 

“It follows that the procedure laid down in Article 93(2) [now Article 108(2)] 
provides all the parties concerned with guarantees which are specifically adap-
ted to the special problems created by State aid with regard to competition in 
the common market and which go much further than those provided in the 
preliminary procedure laid down in Article 169 of the Treaty [now Article 258] 
in which only the Commission and the Member State concerned participate. 
Accordingly, although the existence of that special procedure in no way preven-
ts the compatibility of an aid scheme in relation to Community rules other than 
those contained in Article 92 [now Article 107] from being assessed under the 
procedure provided for in Article 169 [now Article 258], the Commission must, 
however, use the procedure laid down in Article 93(2) [now Article 108(2)] if it 
wishes to establish that that scheme, as aid, is incompatible with the common 
market.”1849

Not surprisingly, the Court did not follow Advocate General Saggio’s 
Opinion in Germany v Commission when it confirmed that the Commission 
may decide upon the infringement of Treaty provisions other than Articles 
107-108 in the State aid procedure. Rossi-Maccanico interprets the Court’s 
position as holding that “the economy of the State aid review system allows 
the Commission to establish that certain ulterior effects of the infringement 
are also anticompetitive and therefore do not allow a tax measure constitu-
ting aid to be considered compatible with the internal market ...”.1850 As far 
as we understand it, this would mean that the Commission in the State aid 
procedure can only have regard to such infringements of Treaty provisions 
other than Articles 107-108 by the measure under review which, at the same 
time, distort competition. While probably all infringements of the funda-
mental freedoms and the prohibition of discriminatory internal taxation dis-
tort competition and therefore this condition would not restrict the scope of 
infringements that can be taken into account, we consider that the Court’s 
approach is driven by ensuring the full effectiveness of the fundamental 
freedoms and the non-discrimination provisions rather than protecting them 
only as another prohibition of distortion of competition. In summary, in our 
view, allowing infringements other than the State aid rules to be established 

1849. ECJ, 30 January 1985, Case 290/83 Commission v France, para. 17.
1850. Rossi-Maccanico, supra note 1812, p. 25
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in the State aid procedure does not pose any risk to Union principles and 
to the safeguards which are inherent in the different procedures designed 
to enforce EU law.

Taking into account the fact that Germany v Commission focused on the 
interaction of procedures which are both within the competence of the 
Commission, it is not surprising that the Court did not refer to Ianelli which 
concerned the division of competences between national courts and the 
Commission. Despite the lack of reference to Ianelli, it is worth pointing 
out that in this case, the infringement of the freedom of establishment was 
a separable element which was not necessary for the functioning of the aid. 
In the eyes of the Court, the infringement of Article 49 derived from the fact 
that companies established in a Member State other than Germany and ope-
rating in the new Länder or Berlin in the form of a branch or fixed establis-
hment were excluded from the scope of the roll-over relief.1851 The fact that 
shares of companies established outside the new Länder and Berlin which 
did not operate in the form of a permanent establishment there were not 
included in the scope of the scheme was not considered to be an infringe-
ment of the freedom of establishment. The latter element made the scheme 
selective geographically but it was not considered to be a discrimination 
against companies established in other Member States.1852 As regards the 
factor which constituted discrimination (i.e. permanent establishments of 
companies of other Member States operating in the eligible region were 
excluded from the benefit), the aid scheme could easily have functioned 
without it. As the infringement of the freedom of establishment was not 
necessary for attaining the purpose of the aid, it could be established indi-
vidually and separately.1853    

As regards the conclusions to be drawn from the case law above, the 
Commission Notice summarises them as follows:

“The Commission could not [...] authorise aid which proved to be in breach 
both of the rules laid down in the Treaty, particularly those relating to the ban 
on discrimination and to the right of establishment, and of the provisions of 
secondary law on taxation. Such aspects may, in parallel, be the object of a 
separate procedure on the basis of Article 169 [now Article 258]. As is clear 
from case law, those aspects of aid which are indissolubly linked to the object 
of the aid and which contravene specific provisions of the Treaty other than 

1851. Case C-156/98 Germany v Commission, para. 86.
1852. To the contrary, Case C-21/88 Du Pont Nemours, see Section 10.4. infra. 
1853. Contrarily, P. Rossi-Maccanico, Community Review of direct Business Tax Measures: 
Selectivity, Discrimination and Restrictions, 8 EStAL 4 (2009), pp. 489-506, p. 499. 
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Articles 92 and 93 [now Articles 107 and 108] must however be examined in the 
light of the procedure under Article 93 [now Article 108] as part of an overall 
examination of the compatibility or the incompatibility of the aid.”1854 

10.3.2.2.  State aid procedure and procedure before a national court

While in Sovrapprezzo the Court ruled that the Commission may pursue an 
infringement procedure parallel with a State aid procedure if the measure 
which constitutes aid contravenes, at the same time, other Treaty provisi-
ons, in Germany v Commission it clarified that the initiation of a procedure 
under Article 258 TFEU is not an obligation on the Commission insofar 
as it can also decide upon such infringement in the State aid procedure. 
The question whether cumulative procedures could be conducted also with 
the involvement of a national court had already been answered by Ianelli, 
however, it was still open whether procedures before national courts could 
also be initiated on the basis of the directly effective freedoms after the 
Commission has authorised the national measure at issue in a State aid 
procedure. In particular, can a national court hold a measure to be contrary 
to the fundamental freedoms or the prohibition of discriminatory internal 
taxation when the measure has been approved by the Commission as aid 
compatible with the internal market? This issue came up in Nygård, an-
other case concerning an aid scheme financed by hypothecated parafiscal 
levies.1855  At issue was a Danish pig levy that was charged on the slaughter 
of pigs in the domestic market as well as the export of live pigs. The levy 
was payable to a fund which financed activities related to sales promotion, 
research, product development, provision of advice and sanitary measures 
and disease control benefitting the pig breeding and production sector. Mr 
Nygård, a pig breeder established in Denmark who exported live pigs to 
Germany, challenged the pig levy before a Danish court on the ground that 
its imposition on exports of live pigs constituted a charge having equivalent 
effect to a customs duty on exports within the meaning of Article 30 TFEU 
or, alternatively, discriminatory internal taxation contrary to Article 110 
TFEU. The Danish scheme of production levies, including the pig levy, 
had been notified to the Commission under Article 108(3) TFEU and the 
Commission authorised it as State aid compatible with the internal mar-
ket. Against this background, the Danish court asked the CJ whether the 
approval by the Commission granted in a State aid procedure precludes a 
national court from setting aside, even in part, a levy used for the purpose 
of financing the approved aid on the ground that it is contrary to provisions 

1854. Commission Notice, para. 29.
1855. ECJ, 23 April 2002, Case C-234/99 Niels Nygård v Svineafgiftsfonden. 
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of the Treaty other than Articles 107-108. The CJ held that the national 
court can examine the compatibility of a parafiscal levy with Articles 30 
and 110 TFEU even when the aid scheme of which the levy forms part has 
been authorised by the Commission. However, the Court emphasised that 
this conclusion derives from the fact that the factor of the aid scheme, i.e. 
the parafiscal levy, which the national court is to scrutinize is separable 
from the core conditions of the scheme. In this regard, the Court expressly 
referred to Ianelli: 

“Admittedly, the possibility for national courts to assess the arrangements of a 
system of aid in the light of Treaty provisions other than those of Articles 92 and 
93 [now Articles 107 and 108] presupposes that the arrangements in question 
can be evaluated separately, and are thus conditions or factors which, though 
forming part of the system of aid in question, are not necessary for the attain-
ment of its object or for its functioning (Iannelli & Volpi, ..., paragraph 14).”1856

Then the Court pointed out that allowing the national court to examine the 
compatibility of a parafiscal levy which forms part of an aid scheme with 
various directly effective Treaty provisions after the scheme’s approval by 
the Commission enables the potential deficiencies of the State aid review 
to be corrected: 

“[...] the national courts and the Commission fulfil complementary and sepa-
rate roles within the actual system of supervision of State aid established by the 
Treaty, the same applies, a fortiori, where what is in issue is the examination 
of a parafiscal charge, intended to finance an aid scheme, in the light of Treaty 
provisions other than those concerning State aid, with a view to remedying, if 
necessary, infringements of Community law which have not been confirmed in 
the procedure provided for under Article 93 of the Treaty [now Article 108].”1857

This, in turn, enhances the protection of rights of individuals without com-
promising the Commission’s competences in State aid matters:

“[...] the assessment carried out [...] by national courts makes it possible to 
guarantee individuals the legal protection deriving from the direct effect of 
the Community law provisions such as Articles 12 and 95 of the Treaty [now 
Articles 30 and 110] and, should those provisions be infringed, to re-establish 
internal legality, without thereby encroaching on the central and exclusive role 
which Articles 92 and 93 of the Treaty [now Articles 107 and 108] reserve to 
the Commission in determining whether aid is compatible with the common 
market.”1858

1856. Case C-234/99 Nygård, para. 57.
1857. Ibid. para. 60.
1858. Ibid. para. 63.
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While the conclusion of the case is rather clear, some questions remain 
open. First, the Court’s acknowledgment of the power of national courts to 
scrutinize an aid scheme subsequent to a Commission’s authorization seems 
to be limited to parafiscal levies which are used to finance an aid scheme. 
This is apparent from the paragraphs cited above as well as from other parts 
of the judgment.1859 This raises the question whether the review by national 
courts is also allowed as regards other separable elements of an aid scheme, 
for example, the ones that we have seen in Germany v Commission (exclu-
sion of permanent establishments of companies of other Member States 
from the advantage), Commission v France or Commission v Italy (making 
the advantage dependent on using local products). In our view, the Ianelli-
reasoning governs this issue meaning that all separable conditions or ele-
ments of an aid scheme which are not necessary for its functioning should 
be reviewable by national courts in the light of directly effective Treaty 
provisions even after the Commission has authorised the aid scheme. The 
other question is to what extent the conclusion drawn from Nygård is recon-
cilable with previous case law. It has to be recalled that since Foto-Frost, 
it is settled case law that national courts cannot declare acts of the Union 
institutions invalid.1860 When a national court sets aside a certain element 
of an aid scheme which has been authorised by the Commission and which 
is nevertheless contrary to the fundamental freedoms or the prohibition of 
discriminatory internal taxation the national court, in essence, sets aside part 
of the Commission decision which approved the aid as a whole. The fact 
that the Commission approves the aid as a whole, including the parafiscal 
levy which may possibly finance the aid, is also apparent from the case law:

“[...] the method by which an aid is financed may render the entire aid scheme 
incompatible with the common market. Therefore, the aid cannot be considered 
separately from the effects of its method of financing [...] Quite to the contrary, 
consideration of an aid measure by the Commission must necessarily also take 
into account the method of financing the aid in a case where that method forms 
an integral part of the measure.”1861 

Nygård does not suggest in any way whatsoever that the national court 
would have to refer a preliminary question to the CJ in order to enable the 
latter to decide upon the validity of the Commission decision in view of 
the claim that it infringes provisions of the Treaty other than Articles 107-
108. It thus seems to entail an exception to the Foto-Frost rule insofar as 
by allowing national courts to declare a separable condition of an approved 

1859. See Case C-234/99 Nygård, paras. 61, 64-65. 
1860. Case 314/85 Firma Foto-Frost.
1861. ECJ, 21 October 2003, Joined Cases C-261/01 and C-262/01 Belgium v Eugene 
Van Calster and Others, para. 49.
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aid scheme incompatible with directly effective Treaty provisions it recog-
nizes the power of national courts to, in practice, partially invalidate the 
Commission decision approving the aid scheme. In addition, it also allows 
to avoid the effect of the TWD Deggendorf rule,1862 which would preclude 
a competitor or other individual adversely affected by the aid scheme from 
invoking the (partial) invalidity of the Commission decision approving the 
aid scheme before a national court if he or she could have brought an action 
for annulment against such decision but failed to do so within the prescri-
bed deadline. Thus, if a competitor or other person who is individually and 
directly concerned by a Commission decision approving an aid scheme 
which violates Treaty provisions other than the State aid rules fails to chal-
lenge such decision in a direct action it is not fatal to his claim, as it can 
still be brought to a national court without a time-limit. Taking into account 
the Court’s reasoning in Nygård – ‘remedying infringements of Community 
law’, ‘guaranteeing individuals legal protection’ and ‘re-establish internal 
legality’ – it does not greatly differentiate the Nygård-type of situation from 
other cases of unlawful Commission decisions. The deviation from sett-
led principles of the case law may be motivated by the fact that the unla-
wfulness of the Commission decision is perceived to be especially grave 
when it involves the infringement of the fundamental freedoms or other 
directly effective Treaty provisions. Even if this is the reason, the Ianelli 
ruling would seem to exclude its consistent application. As Luja points out, 
national courts cannot apply the fundamental freedoms to an approved aid 
scheme if the element infringing the fundamental freedoms is indissolubly 
linked to the object and purpose of the aid measure.1863 

Summarising the above, the Court acknowledges the possibility of concur-
rent application of the State aid rules and other directly effective Treaty pro-
visions, primarily the fundamental freedoms, to a national measure which 
constitutes aid as long as the aspect of the aid which infringes a Treaty pro-
vision other than the State aid rules can be separated from the other factors 
of the aid and is not necessary to achieve the objective of the aid. The ap-
plication of the two sets of primary law norms to one and the same national 
measure may take place (i) in the framework of the State aid procedure only 
(Germany v Commission and, in practice, Matra), or (ii) in an infringement 
procedure which may potentially but not necessarily run parallel with a State 
aid procedure (Sovraprezzo, Commission v France, Commission v Italy), or 
(iii) in a procedure before a national court which may also run parallel with 
(Ianelli) or subsequent to (Nygård) a State aid procedure. It is conspicuous 

1862. Case C-188/92 TWD Textilwerke Deggendorf, see Section 6.1.3.
1863. Luja, supra note 1363, pp. 125-126.
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that from all these cases only Matra and Nygård followed expressly Ianelli 
in that they repeated the distinction between measures where the infringe-
ment of a Treaty provision other than Articles 107-108 is separable from 
the core of the aid and where such infringement is indissolubly linked to 
the object and purpose of the aid. Although the reasoning in the other cases 
was not based on this distinction, they do not contradict Ianelli, as in all 
these cases the application of Treaty provisions other than the State aid 
rules were allowed with regard to aid measures where infringements of the 
latter provisions could be separated from the object and purpose of the aid. 

10.4.  Where the aspects of State aid are inseparable     

10.4.1.  Case law deviating from Ianelli 

The other scenario that was distinguished in Ianelli is the situation where 
the violation of a fundamental freedom or another directly effective Treaty 
provision by an aid scheme is inherent in the scheme in the sense that it is 
necessary for the very operation of the aid. To recall the Court’s formula-
tion:   

“Those aspects of aid which contravene specific provisions of the Treaty other 
than Articles 92 and 93 [now Article 107 and 108 TFEU] may be so indis-
solubly linked to the object of the aid that it is impossible to evaluate them 
separately so that their effect on the compatibility or incompatibility of the aid 
viewed as a whole must therefore of necessity be determined in the light of the 
procedure prescribed in Article 93 [now Article 108 TFEU] [...]”1864 

Thus, for this situation, Ianelli lays down the rule that the State aid rules 
take precedence over the other Treaty provisions, meaning that the latter are 
not applicable independently and the effect of their infringement can only 
be considered in the framework of the State aid procedure under Article 
108 TFEU. 

Although in academic literature it is common to refer to the two scenarios 
identified in Ianelli and emphasise the difference between them as regards 
the possibility of simultaneous application of the State aid rules and the 
fundamental freedoms, it must be pointed out that the practical relevance 
of the second scenario seems to be minimal. This is because the Court has 

1864. Case 74/76 Ianelli, para. 14.
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never applied the rule which it laid down in Ianelli in respect of inseparable 
infringements in any subsequent case. This does not mean, however, that 
the situation of inseparable infringements is, indeed, unknown or inexistent. 

An example of an aid scheme where the aspect of the aid constituting an 
infringement of a freedom is indissoluble from its object and purpose can 
be found in the Commission v Ireland case.1865 The case originated from 
an infringement procedure that the Commission launched against Ireland 
because of a publicity campaign organized by the Irish government in order 
to promote the purchase and consumption of Irish goods in Ireland. The 
campaign was conducted by a body which was set up by the government 
and financed by subsidies from the government. The Commission brought 
the infringement action on the basis of Article 34 TFEU considering that 
the campaign constituted a measure having equivalent effect to quantita-
tive restrictions on imports. As a defence, the Irish government argued that 
even if the purpose or effect of the campaign was to discourage imports 
of products of other Member States the campaign must be assessed on the 
basis of the State aid rules. In this regard, the government referred to the 
fact that the only government action in connection with the campaign was 
providing financing for the body organising the campaign. As the State aid 
rules exclude the application of Article 34, the Commission’s action lacks 
legal basis, argued the government. The Court held that: 

“[...] the fact that a substantial part of the campaign is financed by the Irish go-
vernment, and that Articles 92 and 93 of the Treaty [now Articles 107 and 108] 
may be applicable to financing of that kind, does not mean that the campaign 
itself may escape the prohibitions laid down in Article 30 [now Article 34]”1866

As it appears, the Court considered that the element of financing is separable 
from the rest of the scheme. Contrarily, the fact that the campaign was finan-
ced by State resources merely means that one of the conditions of State aid 
as set out in Article 107 TFEU had been fulfilled by the measure. Thus, the 
financing provided by the government cannot be considered as constituting 
the aid itself. In fact, such financing was an integral and inseparable part of 
the measure just as all the other factors thereof. In the end, this is a typical 
example of a measure where the various elements are indissolubly linked 
to the objective of the measure. The fact that the importation of products 
from other Member States is restricted is an inherent consequence of the 
fact that the measure encourages the purchase of domestic products. When 
consumers buy more domestic products as a consequence of the advertising 

1865. ECJ, 24 November 1982, Case 249/81 Commission v Ireland. 
1866. Ibid. para. 18.
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campaign, the purchase of imported products automatically falls. On one 
side of the coin, the measure is an advantage for domestic products, on the 
other, a disadvantage for imported products. Thus, such measure, according 
to the Ianelli ruling, should be judged solely in light of the State aid rules in 
a procedure conducted pursuant to Article 108 TFEU. In contrast to this, the 
Court – without making any reference to Ianelli – confirmed the applicabi-
lity of Article 34 to the measure and found the measure to infringe the latter.   

A further example of an aid scheme the conditions of which are indissolubly 
linked to the objective of the aid and as such are inseparable from each other 
is the one at issue in Du Pont de Nemours.1867 The case concerned a piece 
of Italian legislation which reserved a certain proportion of public supply 
contracts to undertakings established in Southern Italy, an economically 
disadvantaged region within the country. In particular, all public authorities, 
municipalities, regions, public undertakings held by the State, including 
local health authorities, were obliged to procure at least 30% of supplies 
and services from undertakings established in that region. The case was 
brought before an Italian court by a competitor of the favoured undertakings 
who was not established in the eligible region and was therefore excluded 
from certain public tenders. The Court decided the case on the basis of 
Article 34 TFEU holding that the system under review prevented Italian 
public authorities and bodies from procuring some of their supplies from 
undertakings established in other Member States an thus, it discriminated 
against products from other Member States. The Court found it irrelevant 
that products of undertakings established in Italy elsewhere than the privi-
leged region were equally discriminated: 

“[The] conclusion is not affected by the fact that the restrictive effects of a 
preferential system of the kind at issue are borne in the same measure both by 
products manufactured by undertakings from the Member State in question 
which are not situated in the region covered by the preferential system and by 
products manufactured by undertakings established in other Member States.”1868

The Court also pointed out that although not all domestic products bene-
fitted from the preferential system in comparison with products of other 
Member States, nevertheless, all the products which benefitted were domes-
tic products. As regards the national court’s question relating to the possibi-
lity that the system at issue may qualify as State aid, the Court recalled the 
case law according to which:

1867. ECJ, 20 March 1990, Case C-21/88 Du Pont de Nemours Italiana SpA v Unità 
sanitaria locale Nº 2 di Carrara.
1868. Ibid. para. 12.
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“[...] Article 92 [now Article 107] may in no case be used to frustrate the rules 
of the Treaty on the free movement of goods. [...] those rules and the Treaty pro-
visions relating to State aid have a common purpose, namely to ensure the free 
movement of goods between Member States under normal conditions of com-
petition. [...] the fact that a national measure might be regarded as aid within 
the meaning of Article 92 [now Article 107] is therefore not a sufficient reason 
to exempt it from the prohibition contained in Article 30 [now Article 34].”1869

In the light of the above, the Court held that there was no need to consider 
whether the measure constituted State aid because the fact that the measure 
might fall under Article 107(1) cannot, in any event, exempt it from the 
prohibition set out in Article 34. 

The preferential system at issue in Du Pont Nemours is a prime example 
of regional State aid granting selective advantages to undertakings located 
in a defined geographical area of a Member State. The reservation of the 
advantage for such undertakings automatically implies that other under-
takings established outside the privileged area, including undertakings of 
the same Member State and those of other Member States, as well as their 
products are disadvantaged. Thus, the measure entails selective advantage 
for a certain category of domestic products and, at the same time, discri-
minates against products from other Member States. Advantage and disad-
vantage are in this case two sides of the same coin.1870 This means that the 
factor which causes the selectivity of the measure is inseparable from the 
one which causes its discriminatory nature. This is easy to see if we try to 
eliminate the discriminatory element, that is, we take away the condition 
that the suppliers of the procurement contracts have to be established in the 
eligible region. If we do so, the measure loses its object and purpose. All in 
all, the measure perfectly fits into the category of measures where, accor-
ding to Ianelli, the infringement of the freedom is indissolubly linked to the 
object and purpose of the aid measure. Despite this, the Court did not refer 
to Ianelli at all. Instead, it quoted Commission v Italy (see Section 10.3.1.) 
when it reiterated that the State aid rules may not frustrate the Treaty rules 
on the free movement of goods. From this, the conclusion followed that the 
provisions on the free movement of goods were applicable to the measure 
irrespective of whether or not it constituted aid. Thus, the Ianelli-rule accor-
ding to which only the State aid rules are applicable to a measure such as 
this, has not been followed again.     

1869. Ibid. para. 20.
1870. Expression used by Engelen, see supra note 1815.
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Hansen1871 is yet another case in which the issue of simultaneous application 
of the State aid rules and other directly effective Treaty provisions came up 
with regard to a measure the conditions of which were inseparable from the 
point of view of the infringements of the various Treaty provisions. The case 
concerned the relationship between the State aid rules and Article 37 TFEU 
which relates to State monopolies of a commercial character. In particular, 
Article 37 TFEU requires the Member States (i) to adjust such State mono-
polies in a way that they do not create discrimination between products and 
nationals of different Member States, and (ii) not to introduce new measures 
contrary to the prohibition of customs duties and quantitative restrictions. 
As the Court confirmed in this case, Article 37 has direct effect, therefore, 
the case raises the same issues as those that we have seen in relation to the 
State aid rules and the fundamental freedoms or the prohibition of discri-
minatory internal taxation. At issue was a German law concerning the State 
monopoly in spirits which comprised several elements, inter alia, a tax on 
the consumption of both domestic and imported spirits at an equal rate and 
the purchase of spirits from domestic producers and the resale of that spirit 
in the domestic market by the monopoly. The law introduced a uniform 
increase in the rate of tax on the consumption of spirits. The plaintiff in the 
case who marketed imported spirits in Germany brought an action before a 
German court complaining about the tax increase. He alleged that the incre-
ase, in effect, discriminated against imported spirits, as its sole purpose was 
to make good the losses of the monopoly administration which stemmed 
from the fact that it paid an excessive purchase price to domestic producers 
which was not covered by the resale market price at which it could sell the 
spirits to the consumers. Such a system may involve State aid to domestic 
producers of spirits and a charge equivalent to customs duties on imports 
within the meaning of Article 30 as well as an infringement of Article 37. 
Therefore, the German court asked the CJ which of these provisions were 
applicable to the measure. 

First of all, it is important to note that the plaintiff’s claim targeted the 
tax which was imposed on the consumption of (domestic and imported) 
spirits and which was alleged to finance the aid scheme operated through 
the exercise of exclusive rights by the monopoly. It is true that, according 
to the case law of the Court, a parafiscal levy which is imposed on domes-
tic and imported products, in principle, at an equal rate but the proceeds 
from which are used to finance aid benefitting only domestic products may 
qualify as a charge having equivalent effect to customs duties on imports 

1871. ECJ, 13 March 1979, Case 91/78 Hansen GmbH & Co. v Hauptzollamt de Flensburg.
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(or, potentially, discriminatory internal taxation).1872 For this, however, the 
revenues from the parafiscal levy must be specifically allocated to the finan-
cing of the aid (hypothecated levy). The plaintiff argued on this line in order 
to claim a refund of the tax which he had to pay on the imported spirits. 
The question asked by the referring court from the CJ followed the same 
line of argumentation. However, the referring court gave a hint that the tax 
on the consumption of spirits was not hypothecated to the scheme but it 
was credited to the general budget and thus, only indirectly financed the 
activities of the monopoly.1873 In such a case, the measure could not have 
been qualified as a charge having equivalent effect to customs duties. The 
CJ, instead of drawing this conclusion and dismissing the claim, reformu-
lated the question of the referring court and, in fact, decided upon an aspect 
of the scheme which was different from the one questioned by the plain-
tiff and the referring court. Specifically, the Court examined the question 
whether or not a system of aid in conjunction with the operations of a State 
monopoly which together constitute a guarantee to domestic producers of a 
purchase price which is higher than the market resale price infringes Article 
37 TFEU.1874 It is important to point this out, as only the question as refor-
mulated by the CJ reflects the actual nature of the scheme, that is, the State 
aid element was inseparable from the infringement of Article 37. The factor 
complained of by the plaintiff – the tax on the consumption of spirits – was, 
in fact, a separable element of the scheme which would not bring this case 
to the category of measures discussed here. To explain, the aspect of the 
measure which constituted the advantage for domestic producers was the 
guaranteed purchase price paid by the monopoly, which was higher than the 
actual market price. The disadvantage for importers was that the resale price 
charged by the monopoly was lower not only than the purchase price paid 
to the domestic producers but also than the price of spirits of comparable 
quality imported from other Member States. The cheaper spirit of domestic 
origin evidently discouraged consumers from buying the more expensive 
imported spirits. Thus, the pricing policy of the monopoly constituted both 
State aid for domestic products and discrimination against products of other 
Member States prohibited by Article 37. The Court, although not using the 
expression ‘indissolubly linked’, referred to a ‘close link’ between the two 
provisions: 

“[...] the national court was justified in requesting clarification of the relati-
onship between Article 37 and the provisions of the Treaty concerning official 

1872. See to that effect Case C-234/99 Nygård, paras. 16-49. 
1873. See Case 91/78 Hansen, para. 5, Question 2(A).
1874. Ibid. para. 13, first subparagraph.
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aids since the operations of the monopoly are closely linked with the support 
of certain categories of producer by means of purchase prices guaranteed by 
law”1875

Specifically, the Court had to answer the question whether the fact that the 
measure at issue comprises State aid could exempt it from the application 
of the prohibition of discrimination set out in Article 37. Similar to many of 
the cases we have seen above, the Court started by pointing out that Article 
37 and Articles 107-108 pursue the same objective inasmuch as they intend 
to ensure that two categories of intervention on the part of a Member State, 
namely action by a State monopoly and granting of aid, do not distort com-
petition or create discrimination in the internal market. It then referred to the 
differences between the two provisions as regards their legal consequences 
insofar as the Commission plays a predominant role in the implementation 
of the State aid rules while the enforcement of Article 37 relies on its direct 
effect. Thereafter, it stated that a measure such as the one at issue is gover-
ned both by the provisions of Article 37 and those of Articles 107-108 from 
which it follows that the operations of a State monopoly are not exempted 
from the application of Article 37 by reason of the fact that they may at the 
same time be classified as State aid. The reasoning so far is very similar to 
that which the Court later repeated in Sovrapprezzo, Commission v France 
and Commission v Italy (see Section 10.3.1.). However, the Court did not 
stop there but added some remarkable statements which have not appeared 
again in later cases: 

“[...] in all cases where the arrangements for marketing a product such as spi-
rits entail the intervention of a public monopoly acting pursuant to its exclusive 
right the specific provisions of Article 37 are applicable, even if the relationship 
between the monopoly and producers may be in the nature of an aid.

 The answer [...] must therefore be that Article 37 of the Treaty constitutes in re-
lation to Articles 92 and 93 of that Treaty [now Articles 107-108] a lex specialis 
in the sense that State measures, inherent in the exercise by a State monopoly of 
a commercial character of its exclusive right must, even where they are linked 
to the grant of an aid to producers subject to the monopoly, be considered in 
the light of the requirements of Article 37.”1876        

This does not mean parallel or concurrent application of the two provisions. 
If Article 37 is lex specialis in relation to Article 107-108, the measure is 
governed exclusively by Article 37 which pre-empts the application of the 
latter provisions which are in the nature of lex generalis. The Court’s last 

1875. Ibid. para. 8, fifth subparagraph.
1876. Ibid. para. 9, fifth subparagraph, and para. 10. 
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remark – it is unnecessary, in view of the answer above, to consider to what 
extent Articles 107 and 108 are applicable to a measure which concerns 
spirits – confirms this outcome. On the one hand, this goes further than 
what we have seen in Commission v Ireland and Du Pont Nemours where 
the Court merely stated that the fact that the measure under review or, a 
certain element of it, could be regarded as aid was not sufficient to exempt 
it from the application of another Treaty provision. Contrary to Hansen, the 
latter statement could be interpreted as permitting the concurrent application 
of the State aid rules and the other Treaty provision concerned. Although 
decided after Hansen, Commission v Ireland and Du Pont de Nemours did 
not refer to the former, which could mean that either it was not conside-
red relevant or it was implicitly overruled or just simply forgotten. In any 
event, the conclusion in Hansen also appears to contradict Ianelli. Ianelli 
gave precedence to the State aid rules with regard to aid measures where 
the infringement of another Treaty provision is indissolubly linked to the 
object and purpose of the aid. Hansen gives precedence to the other Treaty 
provision which is perceived to be specific in relation to the State aid rules.  

Finally, a more recent case must be mentioned here which again involved 
the UK Aggregates Levy (AGL)1877 which is the subject-matter of a series 
of cases discussed previously in Chapter 9. As we recall, the AGL is a spe-
cial environmental levy aimed at reducing and rationalising the extraction 
of minerals used as aggregates. The chargeable event is the subjection of 
aggregates to commercial exploitation within the UK, therefore, the AGL 
applies to imported aggregates in the same way as to aggregates extracted in 
the UK. The British Aggregates Association case we are dealing with here 
concerned a relief scheme introduced for Northern Ireland in the context of 
the AGL. The relief entailed an 80% exemption from the AGL for quarries 
operating in Northern Ireland which enter into environmental agreements 
with the UK government. Aggregates imported from Ireland were subject to 
the AGL at a full rate. The UK justified the relief on the basis of Northern 
Ireland’s special geographical position as compared to the other parts of 
the UK in that it had a land border with Ireland. That made the importa-
tion of aggregates from Ireland easier, including non-declared imports. The 
relief was aimed at preventing the loss of international competitiveness of 
Northern Irish quarries due to the potential undeclared imports of aggre-
gates from Ireland. The Commission, without opening the formal investi-
gation under Article 108(2), declared the relief scheme compatible with the 
internal market under Article 107(3)(c) considering it to be in accordance 

1877. GC, 9 September 2010, Case T-359/04 British Aggregates Association and Others 
v Commission. 
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with the Environmental Aid Guidelines. British Aggregates Association and 
the other applicants who were quarries operating in Ireland requested the 
General Court to annul the decision. They claimed that the Commission 
should have opened the formal investigation, as there were serious doubts 
as to the compatibility of the exemption with the internal market. In parti-
cular, they maintained that the exemption constitutes either a charge having 
equivalent effect to customs duties within the meaning of Article 30 TFEU 
or discriminatory internal taxation under Article 110 TFEU. The General 
Court summarised the case law on the interaction between these Treaty 
provisions and the State aid rules in the following terms: 

“[...] although the procedure provided for in Articles 87 EC and 88 EC [now 
Article 107 and 108] leaves a margin of discretion to the Commission for as-
sessing the compatibility of an aid scheme with the requirements of the common 
market, it is clear from the general scheme of the EC Treaty that that procedure 
must never produce a result which is contrary to the specific provisions of the 
EC Treaty (see, to that effect, Case 73/79 Commission v Italy ...; Case C-156/98 
Germany v Commission ...; and Joined Cases T-197/97 and T-198/97 Weyl 
Beef Products ...). That obligation on the part of the Commission to ensure that 
Articles 87 EC and 88 EC [now Article 107 and 108] are applied consistently 
with other provisions of the EC Treaty is all the more necessary where those 
other provisions also pursue the objective of undistorted competition in the 
common market, as Articles 23 EC and 25 EC or Article 90 EC [now Article 28, 
30 and 110] do in the present case in seeking to safeguard the free movement of 
goods and competition between domestic and imported products. [...].

Accordingly, State aid, certain conditions of which contravene other provisi-
ons of the EC Treaty, cannot be declared by the Commission to be compatible 
with the common market (Case C-156/98 Germany v Commission .... and Case 
C-204/97 Portugal v Commission ...). In addition, in determining whether aid 
is compatible with the common market, it must take account of market condi-
tions, including fiscal aspects (see, to that effect, Case 73/79 Commission v 
Italy... and Case C-204/97 Portugal v Commission ...). It follows that, under 
the EC Treaty system, aid cannot be implemented or approved in the form of 
tax discrimination, by a Member State, in respect of products originating from 
other Member States (see, to that effect, Joined Cases 142/80 and 143/80 Essevi 
and Salengo ...).”1878

It then confirmed that the exemption leads to domestic products being taxed 
at a lower rate than products imported from Ireland. Having regard to this, 
the Commission was not entitled to adopt the contested decision without 

1878. Ibid. paras. 91-92.
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having examined the possible tax discrimination entailed by the exemption 
for which it should have opened the formal investigation. Therefore, the 
General Court annulled the contested decision.1879 

Although the judgment gives a detailed account of the previous case law, it 
does not refer to the very first case, Ianelli. It also does not discuss the ques-
tion of the severability of the aspects of the measure. As the case focused on 
the State aid procedure conducted by the Commission and did not involve a 
parallel procedure pursued before a national court, the General Court may 
have considered Ianelli not relevant to the case. Given that the Commission 
cannot declare an aid compatible with the internal market when such aid 
infringes other provisions of the Treaty whether the aspect constituting the 
infringement is separable or indissoluble from the objective of the aid, the 
examination of this issue may have appeared unnecessary to the General 
Court. As Luja points out, the issue would have become relevant if British 
Aggregates Association or the other applicants in the case had failed to bring 
an action for annulment against the Commission’s decision.1880 Had they 
wanted in such case to rely on the directly effective prohibitions set out in 
Article 30 or Article 110 in front of a national court, the Ianelli-distinction 
between separable and indissoluble infringements should have – in prin-
ciple – been applied. We agree with Luja’s assessment that the (partial) 
exemption from the AGL of aggregates extracted in Northern Ireland is an 
integral and essential part of the relief scheme which, at the same time, con-
stitutes a restriction on the free movement of goods in relation to aggregates 
imported from Ireland. The General Court hinted at this when it stated that 
“it results from the general AGL scheme, and from the relief scheme for 
Northern Ireland approved by the contested decision, that identical products 
are taxed differently”.1881 Thus, the infringement of the free movement of 
goods is apparently indissoluble from the functioning of the aid. This would 
prevent a national court from deciding upon the infringement of the latter 
provisions in a national procedure. This follows – at least in theory – from 
Ianelli which states that in such cases the measure at issue should only be 
assessed in the framework of the State aid procedure. 

1879. For a similar case with a similar outcome see ECJ, 3 May 2001, Case C-204/97 
Portugal v Commission. 
1880. Luja, supra note 1363, p. 127.
1881. Case T-359/04 British Aggregates Association, para. 99.
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10.4.2.  Possible explanations for the deviation

The cases analysed in this Section confirm what we projected above, that is, 
Ianelli has never been followed in later cases as far as those aid measures 
are concerned in the case of which the infringements of Treaty provisions 
other than Articles 107-108 were inseparable from the object of the aid. In 
Commission v Ireland, the Court avoided the Ianelli-rule by considering 
that the infringement of Article 34 by the government financed publicity 
campaign under review was separable from the element which constituted 
State aid in the measure. In Du Pont de Nemours, Article 34 was held to be 
applicable to a measure which reserved a certain proportion of public supply 
contracts to undertakings established in Southern Italy irrespective of the 
fact that it constituted State aid and that the restriction on the free move-
ment of goods was inherent in the aid measure. In Hansen, the provisions 
of Article 37 were applied to the effect of excluding the application of the 
State aid rules in the case of a measure where the exercise of exclusive rights 
under a State monopoly entailed State aid for a certain category of produ-
cers. In none of these cases were the State aid rules given precedence over 
the other Treaty provisions. This raises the question whether the Ianelli-rule 
can, indeed, be considered a rule. In fact, in all the cases which were decided 
after Ianelli, including the ones discussed in Section 10.3. above, the Court’s 
concern seems to be much more the protection of the other Treaty provision 
which was infringed simultaneously with the State aid rules than the State 
aid rules themselves. This is apparent from formulations such as: 

“[Articles 107 and 108] cannot [...] be used to frustrate the rules of the Treaty 
on the free movement of goods or the rules on the repeal of discriminatory tax 
provisions” (Commission v France)

“[...] discriminatory tax practices are not exempted from the application of 
[Article 110] by reason of the fact that they may at the same time be described 
as a means of financing a State aid” (Sovrapprezzo)

“[ Article 107] may in no case be used to frustrate the rules of the Treaty on the 
free movement of goods [...] the fact that a national measure might be regarded 
as aid within the meaning of [Article 107] is not [...] a sufficient reason to 
exempt it from the prohibition contained in [Article 34]” (Du Pont de Nemours)

This shows that the Court’s attention shifted from safeguarding the com-
petence of the Commission in the distribution of powers with regard to the 
control of State aid towards protecting the effectiveness of other Treaty 
provisions. As regards the preservation of the Commission’s exclusive com-
petence in declaring State aid compatible with the internal market, it is a jus-
tified concern only in cases which involve (potentially) parallel procedures 
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before a national court, on the one hand, and the Commission, on the other. 
Only in these cases can the Ianelli-rule, i.e. precedence of the State aid 
rules and the State aid procedure over the other Treaty provisions if the 
elements of the aid are inseparable, serve the purpose of preventing national 
courts from expropriating the competence reserved for the Commission in 
State aid matters. In the light of this, it may be explicable why the Court 
disregarded Ianelli in Commission v Ireland, which concerned an infrin-
gement procedure, and British Aggregates Association, which concerned a 
State aid procedure, both solely within the competence of the Commission. 
The question, nevertheless, can be raised whether the two types of national 
measures identified in Ianelli should still be distinguished in these cases. In 
the light of the rule that the State aid procedure may never produce a result 
which is contrary to specific provisions of the Treaty such distinction does 
not seem to be relevant. Whether the infringement of a fundamental freedom 
or another non-discrimination provision is necessary or unnecessary for 
the functioning of the aid makes no difference, as in neither case can the 
Commission declare the aid compatible with the internal market. Another 
question is whether from a procedural perspective it makes sense to insist on 
the Ianelli-solution according to which ‘inseparable’ aid measures should be 
assessed in a State aid procedure only. As we recall, the Commission chose 
the ‘wrong’ form of procedure in Commission v Ireland where it assessed 
an ‘inseparable’ aid measure in the framework of an infringement proce-
dure. The Commission condemned the measure and it can be argued that 
the outcome would not have been different in a State aid procedure either 
having regard to the fact that the Commission cannot approve a measure 
which contradicts other provisions of the Treaty. Nonetheless, in view of 
the conclusion that we drew above according to which the State aid proce-
dure offers more guarantees to the parties involved than the infringement 
procedure (see Section 10.3.2.1.), the choice of the wrong procedure could 
be objected by the Member State. 

In summary, while the Court’s disregard of Ianelli in subsequent cases 
which involved procedures that fell solely within the Commission’s compe-
tence may have adverse consequences from the point of view of procedural 
safeguards, it does not fundamentally question the validity of the Ianelli-
rule given that the two lines of cases are distinguishable. In the later cases, 
the fundamental freedoms or other non-discrimination provisions were not 
invoked before national courts; therefore, the fact that the Court found such 
provisions applicable did not endanger the competences of the Commission. 

On the other hand, Du Pont de Nemours and Hansen both represent situ-
ations at which the Ianelli- rule is aimed. Namely, in both cases the question 
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of whether Treaty provisions other than Articles 107-108 can be applied to 
measures which constitute State aid arose before national courts in proce-
dures brought by individuals who were competitors of the aid beneficiaries. 
Still the Court decided both cases to the contrary to Ianelli. Treaty provisi-
ons other than the State aid rules were held to be applicable to the measures 
at issue and, apparently, not even concurrently with the State aid rules but 
exclusively. This is quite clear in Hansen, which classifies Article 37 lex 
specialis in relation to the State aid rules and thereby excludes the applica-
bility of the latter. In Du Pont de Nemours, it is not as clear as in Hansen 
but it can be inferred from the Court’s statement that there was no need to 
consider whether the rules at issue were in the nature of aid. As observed 
above, the Court was much more concerned with protecting the direct effect 
of Article 34 than the competence of the Commission in State aid matters. 
The most indicative of this is the Court’s emphasising that “the national 
court must ensure the full application of Article 34”.1882 Having regard to 
this, the question arises whether after Hansen and Du Pont de Nemours, 
Ianelli can still be considered good law. First, it is doubtful whether the 
Ianelli-rule has ever been good law in the sense that it was reasonable. The 
rule provides that to aid measures which infringe a directly effective Treaty 
provision in a way that the infringement is indissolubly linked to the object 
and purpose of the aid only the State aid rules should be applied in a State 
aid procedure in order to protect the Commission’s competence to declare 
aid compatible with the internal market. However, it is also settled case law 
that the State aid procedure must never produce a result which is contrary 
to specific provisions of the Treaty. This means that the Commission will 
not be allowed to approve a measure which infringes a Treaty provision. 
This raises the question of why should the Commission’s competence be 
protected if the Commission’s procedure cannot lead to a result any different 
from that of the procedure before the national court. The State aid proce-
dure would end with a decision on incompatibility whilst the national court 
would set aside the measure on account of infringing a directly effective 
Treaty provision. Hence the fate of the measure is, in any event, doomed. 
One explanation for the Court’s deviation from the Ianelli-rule is thus that 
the Court has recognized its inconsistency.  

Contrary to the above, Rossi-Maccanico proposes another interpretation 
of the Ianelli-rule and the subsequent case law. In his view, the case law 
which sets out that State aid certain conditions of which contravene other 
provisions of the Treaty cannot be declared compatible with the internal 
market does not, in fact, envisage a per se incompatibility of each and every 

1882. Case C-21/88 Du Pont de Nemours, para. 22.
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such measure. Instead, the Commission must assess the market effects of 
the infringement of the other Treaty provision inflicted by the measure. As 
Rossi-Maccanico formulates, “[t]he Commission ... remain free to ascertain 
the market effects of another infringement. Only if such effects are additi-
onal to the ones caused by the aid, the Commission may conclude that the 
cumulative effects can cause the aid to be incompatible. If the effects are 
already implicit in the grant of the aid, the discrimination can be justified 
and the aid can still be declared to be compatible with the internal mar-
ket and granted following a positive decision of the Commission”.1883 This 
appears to apply precisely to those measures where, according to Ianelli, 
the infringement of another Treaty provision is indissoluble from the object 
of the aid and therefore necessary for its functioning. (In the case of sepa-
rable infringements, which are not necessary for the functioning of the aid, 
the Commission does not need to evaluate the effect of the infringement 
because it may only authorise the aid on the condition that it is modified 
and the factor infringing the other Treaty provision is removed from it.) 
Rossi-Maccanico’s interpretation implies that ‘inseparable’ aid measures 
infringing other Treaty provisions can still be declared compatible aid by 
the Commission. This would, indeed, give meaning to the Ianelli-rule and 
would reinforce its rationale which strives to preserve the competence of 
the Commission with regard to such type of measures. 

Rossi-Maccanico also suggests a solution as regards the reconciliation of 
Ianelli and Hansen. He maintains that the combined meaning of the two jud-
gments is that when an infringement of a directly effective Treaty provision 
is inherent in the operation of an aid measure, that is, the factor constituting 
the infringement is indissolubly linked to the object and purpose of the 
measure the more specific infringement prevails and the national court is 
obliged to examine the measure in the light of that (potentially) infringed 
rule.1884 In fact, this interpretation implies that Ianelli had been overruled. 
Apparently, it is not the case that all ‘inseparable’ measures must be asses-
sed by the Commission in a State aid procedure pursuant to the State aid 
rules. The national court is permitted to determine which the more specific 
rule is which should govern the measure. Thus, the lex specialis approach 
of Hansen prevails. As far as we understand, the view of Rossi-Maccanico 
is that the more specific provision will not always and not necessarily be the 
fundamental freedom or other directly effective Treaty provision infringed 
by the aid measure. Rather, the question of which is the more specific rule 
depends on the nature and characteristics of the measure at issue. In Hansen, 

1883. Rossi-Maccanico, supra note 1812, p. 27.
1884. Ibid. p. 24.
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which concerned a State monopoly with exclusive rights to buy and sell a 
certain product, Article 37 was undoubtedly affected more specifically due 
to the characteristics of the measure than Articles 107-108. In conclusion, 
according to Rossi-Maccanico, the determination of the more specific rule 
is a matter of case by case analysis.     

10.5.  How to resolve the overlap of the State aid rules and 
the fundamental freedoms in the case of direct tax 
measures? 

10.5.1.  Lessons from the case law

The purpose of the analysis conducted in the previous Sections was to draw 
conclusions as regards the possibility of concurrent application of the State 
aid rules and the fundamental freedoms to fiscal measures which may be 
in breach of both sets of rules. We have mentioned the example of the sto-
pover tax introduced by the Region of Sardinia which the Court held to be 
both State aid and discriminatory restriction of the freedom of provision of 
services. Although the case manifests the core substantive issue that was 
dealt with in Ianelli and the subsequent case law discussed above, stagge-
ringly, neither the Court nor the Advocate General referred to any of those 
cases.1885 It is true that the procedural context of the Regione Sardegna case 
was different from all the previous cases. It was a reference for a prelimi-
nary ruling from the Italian Constitutional Court in a procedure which was 
aimed at the constitutional review of the regional legislation of Sardinia. 
The Council of Ministers of Italy initiated a review procedure against the 
Region of Sardinia on the ground that the legislation at issue adopted by 
the Region in the exercise of its autonomous powers was not in line with 
EU law and in turn, since the legislature is bound by EU law according to 
the Italian Constitution, it was unconstitutional. The issue of the concurrent 
application of the State aid rules and the fundamental freedoms arose in an 
abstract review procedure without any individual relying on the direct effect 
of the freedoms in front of a national court. Accordingly, the case did not 
affect the division of competences between the Commission and national 
courts or the scope of different procedures belonging to the responsibility of 
the Commission. This may explain why the Court did not see a connection 
to the Ianelli-line of case law. Because of the peculiarity of the procedure, 

1885. The Court cited once Case C-156/98 Germany v Commission, however, in relation 
to an issue which had nothing to do with the interaction of the State aid rules and the 
fundamental freedoms, see Case C-168/08 Regione Sardegna, para. 56. 
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there was also no need for the Court to clarify the implications of its holding 
– the simultaneous applicability of the State aid rules and the fundamental 
freedoms – in terms of legal remedies. The most acute question which arises 
from the simultaneous application of the two regimes is whether the remedy 
proper for the infringement of the freedoms (refund of the unlawfully char-
ged tax) or that proper for the grant of unlawful State aid (payment of the 
tax normally due) should be applied. In this regard, Wattel observes that 
from the national constitutional law perspective the regional tax at issue 
was simply unconstitutional and therefore invalid, which would entail, as a 
remedy, the refund of tax charged on the basis of invalid law.1886 

Although the Court failed to draw conclusions in Regione Sardegna from 
the Ianelli-line case law, it does not mean that no lessons can be learned 
from the latter with regard to the substantive issue of concurrent application 
of the fundamental freedoms and the State aid rules. Similarly, although 
the Court remained silent on the question of legal remedies, it does not 
mean that such question should not be addressed and resolved with regard 
to future cases which may very well involve concrete disputes in which 
individuals must be given concrete remedies.     

In the light of the Ianelli-distinction, tax measures which may constitute 
both State aid and a restriction on one or other of the fundamental freedoms 
fall within the category of measures the elements of which are ‘inseparable’. 
Looking at the regional stopover tax imposed only on operators of yachts 
and aircraft who are resident outside Sardinia, it is apparent that the discri-
mination against non-resident operators is an inherent consequence of the 
exclusion of domestic operators from the scope of the tax. The infringement 
of the freedom of services is indissolubly linked to the object and purpose of 
the aid which favours domestic operators in that it exempts them from the 
burden of the tax. Advantage and disadvantage are therefore two sides of 
the same coin in this case.1887 The same is true in the case of most direct tax 
restrictions on the fundamental freedoms. As mentioned in the Introduction, 
these measures could, in theory, be qualified as State aid given that the 
disadvantageous treatment of non-residents could – from another perspec-
tive – be regarded as an advantageous treatment of residents. A withholding 
tax only on outbound dividends can be regarded as a discrimination against 
non-resident shareholders or a selective advantage to resident shareholders. 
Similarly, a limitation of loss relief to domestic group of companies may 
amount to a restriction on the freedom of establishment of parent companies 

1886. Wattle, supra note 1298, p. 131.
1887. Engelen, supra note 1815.
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acquiring holdings in non-resident companies or a selective advantage to 
those acquiring domestic holdings. If these measures were, indeed, State 
aids besides restrictions on the respective freedoms, according to the Ianelli-
ruling, they would need to be assessed pursuant to the State aid rules only 
and their infringement of the freedoms could only be considered as part 
of the overall examination of their compatibility or incompatibility with 
the internal market. This evidently cannot be right taking into account that 
many of these measures have already been held to contravene one or other 
of the freedoms in a procedure brought on the basis of the direct effect of 
the freedom concerned. This means either that these measures are, in fact, 
not State aids or even if they are, their State aid character cannot preclude 
their being invoked before national courts and being assessed on the basis of 
the freedoms. The Ianelli-ruling does not preclude the latter option having 
regard to the fact that Ianelli has never been followed in later cases invol-
ving ‘inseparable’ measures. Thus, as Ianelli is not conclusive as regards 
the question whether tax measures which discriminate against non-residents 
and, at the same time, grant advantages to residents should be assessed in 
the light of the fundamental freedoms or the State aid rules or both, we need 
to analyse the question from other angles. 

10.5.2.  Regional measures

Measures which discriminate against non-residents and, at the same time, 
grant advantages to residents may differ as to their geographical scope of 
application. It is noteworthy that the Sardinian stopover tax did not apply 
to the whole of the territory of the Member State concerned but it was a 
regional measure applicable only in a certain region of Italy. In this sense, 
the Regione Sardegna case can be considered in parallel with some similar 
regional measures we have discussed in the previous Sections. In particu-
lar, with Germany v Commission which dealt with a measure that limited 
the benefit of a roll-over relief to investments in the capital of companies 
established in former East Germany and Du Pont de Nemours where the 
measure under review reserved a certain proportion of public service con-
tracts to companies established in Southern-Italy.1888 Conspicuously, the 

1888. It is true that Regione Sardegna differed from the other two cases insofar as the 
measure in the former case was adopted by an infra-State body (i.e. the Region of Sardinia) 
while in the latter cases by the central government of the Member States. The Region of 
Sardinia enjoys fiscally autonomous powers in Italy therefore, provided that it satisfies 
the Azores conditions (Case C-88/03 Portugal v Commission), the measures it adopts 
must be assessed within the reference framework that is constituted by the territory over 
which the regional authority exercises its powers. However, this aspect is of no relevance 
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Court decided all three cases differently. In Germany v Commission (see 
Section 10.3.2.1.), basically, it held that the State aid rules were applicable 
to the case. In Du Pont de Nemours, it examined the measure under the free 
movement of goods (Article 34) implying that the State aid rules were not 
applicable (see Section 10.4.1.). In Regione Sardegna, it applied simultan-
eously the State aid rules and the freedom of providing services to the regi-
onal tax under review. It is worth having a closer look at these cases in order 
to see how an approach more consistent than the Court’s could be devised.    

As regards Germany v Commission, the outcome of the case was, in essence, 
giving priority to the State aid rules. Admittedly, the Court held that the free-
dom of establishment was also infringed and the Commission was entitled 
to determine such infringement in the State aid procedure, however, it was 
with regard to an aspect of the measure which was separable from the object 
and purpose of the aid (i.e. permanent establishments of companies of other 
Member States operating in the region were excluded from the measure). 
It is important to note that from the point of view of the comparison with 
Regione Sardegna this separable infringement is irrelevant, therefore, we 
shall disregard it in this analysis. Instead what we are trying to establish here 
is whether the feature of the German measure which constituted State aid 
could have been, at the same time, considered an infringement of the free-
doms. First of all, it needs to be pointed out that the German measure invol-
ved advantages for both the investor who made use of the roll-over relief 
(direct beneficiaries) and the company in whose capital the investment was 
made (indirect beneficiaries). From the point of view of the indirect benefi-
ciaries, it is quite evident that the advantage that they drew from the measure 
cannot at the same time be considered a disadvantage for all non-resident 
companies that did not have any operation in any form whatsoever in the 
eligible region. The exclusion of the latter from the measure is inherent in 
the notion of State aid and does not constitute an independent infringement 
of a fundamental freedom. The Court has emphasised this in a number of 
cases with regard to aid measures whose scope covered the whole of the 
territory of the Member State:

“[...] as a rule aid is granted to undertakings established on the territory of 
the Member State granting it. Such a practice and the consequent unequal tre-
atment of undertakings of other Member States is thus inherent in the concept 
of State aid”.1889 

from the point of view of our analysis. The regional stopover tax insofar as it excluded 
from the scope of the tax operators resident in Sardinia was selective even when assessed 
within the reference framework of the regional legislation, see Case C-169/08 Regione 
Sardegna, paras. 60-62.    
1889. Case C-94/99 ARGE Gewässerschutz, para. 36. See also Case 74/76 Ianelli, para. 10.
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This is equally true for a regional measure such as the German one at issue. 
However, from the point of view of the direct beneficiaries of the measure, 
i.e. the investors, the fact that they only received the benefit of the rollover 
relief when they invested in domestic companies which were established in 
a certain region of their own Member State may as well be considered an 
infringement of their freedom of establishment. This can be the case even if 
the benefit is also denied when they invest in domestic companies establis-
hed outside the eligible region. This was the position of the Court in Du Pont 
de Nemours in the context of the free movement of goods. It considered that 
a measure which guaranteed a certain proportion of public supply contracts 
to products originating in a certain region of a Member State restricted the 
importation of goods from other Member States irrespective of the fact that 
it also had restrictive effects on supplies of domestic products which did 
not originate in the privileged region. While the Court found the measure to 
contravene the free movement of goods it almost totally ignored the ques-
tion whether the measure could also be qualified as State aid holding that, 
since Article 34 TFEU was applicable, such question was irrelevant. Finally, 
in Regione Sardegna, the two sets of rules were applied simultaneously to 
the same measure. Unfortunately, the reasons for the Court’s approach can 
only be guessed. The Court simply ruled that the measure was both State aid 
and a restriction on the freedom of provision of services without addressing 
in a single word the questions of whether the two regimes can be applied 
concurrently, if so why and, what problems – if any – the concurrent ap-
plication may lead to and how to solve those problems.        

In our view, in all three cases the State aid rules should have been given 
priority over the freedoms. Admittedly, as Engelen emphasises, in the case 
of Regione Sardegna individual boat and aircraft owners resident outside 
Sardinia were also subject to the stopover tax who – not being ‘underta-
kings’ – do not fall within the scope of the State aid rules. They could fall, 
however, under the freedom of provision of services provided that they were 
residents in other Member States. This may explain the Court’s ruling that 
besides the State aid rules also the freedom of services applied.1890 Leaving 
this special aspect of the Regione Sardegna case aside, in general, it can be 
concluded that in the case of regional measures only the State aid rules can 
offer comprehensive remedy to all the parties who may be harmed by such 
measures. When a measure limits the advantage it offers to a certain part of 
the territory of the Member State not only undertakings in other Member 
States but also those established in the same Member State outside the privi-
leged region are disadvantaged. The latter category can only obtain redress 

1890. Engelen, supra note 1815, p. 209.
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if the State aid rules are applicable, as – in most cases – the freedoms cannot 
be invoked in situations that are confined within the borders of one Member 
State. There are some limited exceptions to the latter, especially as far as 
the free movement of goods is concerned. In fact, the situation at issue in 
Du Pont de Nemours fell within such exception. The Court held Article 34 
TFEU to apply in a case where an Italian company complained about not 
having access to certain proportion of public supply contracts which had 
been reserved for products of other Italian companies. Arguably, there was 
no cross-border situation present in this case. The Court, however, focused 
on the fact that only domestic products could benefit from the measure, even 
if not all of them, which entailed an obstacle to importation of products of 
other Member States and thus a hindrance to intra-Union trade. This was 
considered sufficient for a breach of Article 34.1891 Nevertheless, it seems 
that in the case of the other freedoms the requirement of cross-border ele-
ment is interpreted more strictly.1892 Thus, in Germany v Commission and 
Regione Sardegna where the freedom of establishment and the freedom of 
provision of services were at issue domestic competitors which were resi-
dent outside the privileged regions could not have relied on those freedoms 
and would have been left without remedy had the State aid rules not been 
found applicable. It is true that in both cases, the State aid rules were held 
applicable. In Germany v Commission on their own, in Regione Sardegna 
together with the freedom of services. 

The question is whether it is necessary or reasonable to apply the two sets 
of rules concurrently. In this respect, the different enforcement mecha-
nisms and the different remedies attached to the State aid rules, on the one 
hand, and to the fundamental freedoms, on the other, need to be taken into 
account. The direct effect of the freedoms facilitates their enforcement to a 
great extent by private parties that are injured by the measure in question. 
However, it has been long settled case law that the standstill obligation set 
out in Article 108(3) TFEU also has direct effect.1893 When an aid has not 

1891. In some other cases, measures confined within a single Member State were also 
held to fall within the scope of the free movement of goods e.g. cases related to charges 
having equivalent effect to customs duties which were levied on crossing internal borders 
within a Member State (Joined Cases C-363/93, C-407/93 to C-411/93 Lancry and Others; 
ECJ, 9 September 2004, Case C-72/03 Carbonati Apuani Srl v Comune di Carrara). 
1892. Concerning the free movement of workers and the freedom of establishment, see 
ECJ, 1 April 2008, Case C-212/06 Government of the French Community and Walloon 
Government v Flemish Government, paras. 37-38. 
1893. ECJ, 11 December 1973, Case 120/73 Lorenz GmbH v Germany et Land de 
Rhénanie-Palatinat, para.8; ECJ, 21 November 1991, Case C-354/90 Fédération Nationale 
du Commerce Extérieur des Produits Alimentaires and Syndicat National des Négociants 
et Transformateurs de Saumon v France, paras. 11; ECJ, 11 July 1996, C-39/94 Syndicat 
français de l’Express international (SFEI) and others v La Poste and others, para. 39.
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been notified or it has been implemented before the Commission’s approval, 
individuals whose rights are affected by the unlawful granting of aid can 
turn to national courts which must protect their rights: 

“[...] the standstill obligation laid down in Article 88(3) [now Article 108(3)] 
of the Treaty gives rise to directly effective individual rights of affected parties 
(such as the competitors of the beneficiary). These affected parties can enforce 
their rights by bringing legal action before competent national courts against 
the granting Member State. [...]”1894

Further: 

“[...] where [...] a breach [of Article 108(3)] is invoked by individuals, national 
courts must take all the consequential measures, in accordance with national 
procedures, as regards both the validity of measures giving effect to the aid 
and the recovery of financial support granted in disregard of [Article 108(3)]”1895

Therefore, competitors of the aid beneficiary, whether non-resident or resi-
dent, can rely on the direct effect of Article 108(3) TFEU to request protec-
tion of their rights from the national courts. This means that the conclusion 
that aid measures of a regional nature should be governed solely by the State 
aid rules does not curtail the rights of individuals who are harmed by the 
measure in enforcing their rights before national courts. 

From the point of view of legal remedies, the proposition to apply only 
a single set of rules is aimed at avoiding contradictory remedies, which 
may result from the concurrent application of the State aid rules and the 
fundamental freedoms. If, instead of an abstract constitutional dispute, the 
Regione Sardegna case had originated in an action brought by an operator 
subject to the stopover tax the holding of the Court that both rules were 
applicable would have lead to such contradictory remedies. Specifically, 
had the claimant been an operator resident in France he could have claimed 
the refund of the stopover tax he had paid on the ground that it was levied 
in violation of the freedom of services. Had the claimant been an operator 
resident in Italy outside the Region of Sardinia he could have claimed that 
the beneficiaries should be ordered to repay the benefit, i.e. to pay the tax. If 
the tax were refunded to non-residents while imposed on Sardinian residents 
the result would also be selective advantage, only this time, to the non-re-
sidents. In the same vein, in a scenario such as that at issue in Germany v 
Commission, a company investing in a non-resident subsidiary may claim 

1894. Commission Enforcement Notice, para. 24.
1895. Case C-354/90 Fédération Nationale du Commerce Extérieur des Produits, para. 
12; C-39/94 SFEI, para. 40.
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the extension of the rollover relief to its acquisition while another company 
investing in a German subsidiary established outside the new Länder could 
claim the recovery of the relief from the beneficiaries. This again would lead 
to the reversal of the aid in favour of non-residents. Our proposal to apply 
only one set of rules, which in the case of measures confined to a certain 
region of a Member State should be the State aid rules, is aimed at avoiding 
such anomaly. 

However, when determining whether the application of the State aid rules 
in such cases ensures appropriate remedies, we must keep in mind that we 
are dealing with aid through tax measures. Under the case law, there is an 
express obligation on the Member States to refund taxes which had been 
levied in breach of Union law:

“[...]although there are no provisions in European Union law concerning the 
repayment of national taxes incompatible with European Union law, the right to 
obtain repayment of such taxes is the consequence and complement of the rights 
conferred on individuals by the provisions of European Union law as interpre-
ted by the Court. The Member State is therefore required to repay charges levied 
in breach of European Union law, the right to repayment being a subjective 
right derived from the legal order of the European Union.”1896  

At the same time, the State aid rules do not allow the refund of a tax to those 
liable to pay it when the aid itself is constituted by an exemption from the 
same tax. This is clear also from the case law: 

“[...] those liable to pay a tax cannot rely on the argument that the exemption 
enjoyed by other businesses constitutes State aid in order to avoid payment of 
that tax [...] It follows that, even if the exemption at issue in the main procee-
dings constitutes aid within the meaning of Article 87 EC [now Article 107], 
the fact that the aid may be unlawful does not affect the legality of the tax itself.

[...]

1896. Opinion of Advocate General Wathelet, 13 December 2012, Case C-565/11 Mariana 
Irimie v Administraţia Finanţelor Publice Sibiu and Administraţia Fondului pentru Mediu, 
para. 21. See also ECJ, 14 January 1997, Joined Cases C-192/95 to C-218/95 Comateb 
and Others v Directeur Général des Douanes et Droits Indirects, para. 20; ECJ, 2 October 
2003, C-147/01 Weber’s Wine World Handels-GmbH and Others v Abgabenberufungs-
kommission Wien, para. 93; Case C-446/04 Test Claimants in the FII Group Litigation, 
para. 202; CJ, 19 July 2012, Case C-591/10 Littlewoods Retail Ltd and Others v Her 
Majesty’s Commissioners for Revenue and Customs, para. 24.
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[...] an extension of the circle of potential recipients to other undertakings 
would not make it possible to eliminate the effects of aid granted in breach of 
Article 88(3) EC [now Article 107(3)] but would rather, on the contrary, lead 
to an increase in the effects of that aid.”1897

The above shows that the breach by a national tax measure of the fundamen-
tal freedoms, on the one hand, and that of the State aid rules, on the other, 
not only involves different remedies but the swapping of such remedies 
is explicitly precluded by the respective rules as interpreted by the Court. 

On the basis of the above, in a scenario such as that in Germany v Commission 
our proposition to apply the State aid rules to the measure at hand leads to 
the result that the appropriate remedy is the recovery of the benefit, i.e. the 
tax deferral under the rollover relief, from the beneficiary undertakings that 
acquired shareholdings in companies established in the new Länder. In con-
trast, the extension of the benefit to undertakings acquiring shareholdings 
in non-resident companies or in resident companies outside the privileged 
region is not be permitted under the State aid rules. The situation is more 
difficult in a case such as Regione Sardegna. Luja maintains with regard to 
this case that “[h]ad recovery been ordered [...] such recovery would have 
taken away both the state aid as well as the infringement of the freedom of 
services as all parties would then again have been treated alike notwithstan-
ding the possibility for remaining damages to be claimed in accordance with 
domestic law.”1898 We are not persuaded by this taking into account that in 
this case, the aid derived from the fact that a tax was imposed selectively/
discriminatorily on certain categories of taxpayers. Such an imposition of 
tax in breach of Union law entails, according to the case law cited above, 
the right of the taxpayer to a refund of the unduly levied tax. In fact, the case 
law confirms that the refund of tax is the appropriate remedy in cases where 
the aid itself is constituted by the imposition of a tax. This was the situation 
in Laboratoires Boiron concerning a tax on the direct sales of medicinal 
products by pharmaceutical companies:    

“In this case, the measure alleged to constitute an aid is the tax on direct sales 
itself and not some exemption which is separable from that tax.

1897. ECJ, 15 June 2006, Joined Cases C-393/04 and C-41/05 Air Liquide Industries 
Belgium SA v Ville de Seraing and Other, paras. 43, 45. Only one exception is made to 
this, namely, when the tax at issue is hypothecated to the aid, see Joined Cases C-393/04 
and C-41/05 Air Liquide, para. 46. While the Air Liquide case excludes the extension of 
an exemption to a taxpayer who is liable to pay a tax as a remedy of unlawful State aid, 
the Commission Enforcement Notice goes even further than this inasmuch as it seems to 
deny standing under Article 108(3) to a taxpayer with such claim, see paras. 73-75.   
1898. Luja, supra note 1363, p. 125.
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In such a case, it should be accepted that an economic operator [...] may plead 
that the charge on direct sales is unlawful, for the purposes of applying for 
reimbursement, on the ground that it amounts to an aid measure.

The result of this would not, in any case, be to allow the national court to incre-
ase the number of recipients of the aid. On the contrary, such reimbursement, to 
the extent that it is payable, is a very appropriate way of reducing the number 
of economic operators harmed by the measure deemed to constitute aid, and 
thus, of limiting the anti-competitive effects of that measure.”1899

Admittedly, in the case of Regione Sardegna it is more debatable whether 
the aid derived from the imposition of the stopover tax on non-residents or 
an exemption from such tax for residents. Nevertheless, on the basis of the 
case law above the refund of the stopover tax to those who had to pay it 
would be, in our opinion, an appropriate remedy. Hence, our proposed solu-
tion that only the State aid rules should be applied to the measure does not 
entail adverse consequences for operators resident in other Member States 
as regards remedies. They may claim the same remedy – reimbursement of 
the tax – as if their free movement rights had been infringed. Incidentally, 
such remedy would also be available to competitors of the beneficiaries 
resident in the same Member State but outside the privileged region, as 
their equal treatment with the other category of claimants must be ensured.  

In the light of the conclusion we have drawn above as regards regional 
measures, it is worth analysing two regional tax measures introduced in 
Belgium by the Flemish and Walloon Regions which has recently come 
within the purview of the Commission’s attention. The measures are interes-
ting, as they demonstrate a whole range of the complex issues raised by the 
overlap of the fundamental freedoms and State aid rules. The measure intro-
duced by the Walloon Region grants a personal income tax reduction when 
buying shares or bonds of the Investment Fund of Wallonia. The Flemish 
legislation concerns a venture capital scheme whereby a tax reduction is 
provided for loans from residents of the Flemish region to businesses esta-
blished in that region. The Commission started infringement procedures 
against Belgium due to the fact that the respective tax reductions are only 
available to residents of the Walloon and Flemish Region, respectively, to 
the exclusion of non-residents who earn their income in these regions in 
Belgium.1900 The Commission is of the opinion that because of the latter, 
the measures restrict the free movement of workers and the freedom of 
establishment. Besides this possibly discriminatory aspect, the measures 

1899. ECJ, 7 September 2006, Case C-526/04 Laboratoires Boiron SA v Urssaf de Lyon, 
paras. 39-41.
1900. Press Release IP/13/136, 21 February 2013 and MEMO/13/122, 21 February 2013.
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contain several other elements that could be questioned both under the State 
aid rules and the free movement provisions other than that of workers. First, 
similarly to the stopover tax in Regione Sardegna, these measures were 
introduced by regional authorities that enjoy limited fiscal autonomy within 
Belgium. That raises the potential of a geographically selective State aid. 
As long as the regions are sufficiently autonomous, the jurisdiction over 
which they exercise their powers constitutes the reference framework for 
the assessment of the selectivity of the measures. Therefore, the fact that the 
legislation of the other regions in Belgium does not grant such reductions 
does not necessarily make the measures selective. However, the circle of 
indirect beneficiaries is also limited to the respective regions. Thus, as was 
the case in Germany v Commission, we need to distinguish with regard to 
these measures between direct and indirect beneficiaries. The direct bene-
ficiaries are the individual investors and lenders who are resident in the 
regions and who make the investments concerned. The indirect beneficiaries 
are the Flemish businesses and the Walloon Investment Fund benefitting 
from the loans and the capital investments encouraged by the measures. The 
measure may well constitute State aid for the indirect beneficiaries taking 
into account that the beneficiary in the case of the Walloon measure is one 
single investment fund while in the case of the Flemish measure businesses 
resident in the Flemish region. On the other hand, the latter aspect of the 
Flemish measure cannot be regarded as a restriction on the freedom of esta-
blishment, as the fact that State aid benefits only undertakings established in 
or having activities in the jurisdiction of the granting authority is inherent in 
the notion of State aid. As far as the direct beneficiaries are concerned, the 
fact that the tax reduction is limited to their investments in resident com-
panies may well constitute a restriction on their freedom of establishment or 
the free movement of capital. Theoretically, it could also be State aid for the 
investors who invest in a specific fund (Walloon) or a specific category of 
businesses (residents in the Flemish Region) the reductions, however, seem 
to be limited to personal income tax hence the beneficiaries – being indi-
viduals – fall outside the scope of the State aid rules. Even so, the measure 
involves at the very least State aid for the indirect beneficiaries and most 
probably a restriction on the freedom of establishment or capital in res-
pect of the investors/lenders making use of the reductions. The latter is the 
consequence of their falling outside the scope of the State aid rules. If the 
addressees of the measure were undertakings, the State aid rules should be 
applied instead of the fundamental freedom, as they would grant more com-
prehensive remedy including those competitors who invested in companies 
resident in another region of Belgium instead of companies resident outside 
Belgium. In this respect, the fundamental freedom plays a complementary 
role in relation to the State rules despite the fact that they cannot offer 
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remedy to all the potentially injured persons. In the light of all these possible 
problems inherent in the measures, it is interesting that the Commission’s 
challenge is based, probably, on the most innocent aspect thereof.  

10.5.3.  Measures treating residents and non-residents 
differently

The situation is different from the above in the case of those direct tax 
measures which apply generally in the whole territory of a Member State 
and which discriminate against non-residents while, at the same, inhe-
rently favour residents, such as an exemption from withholding tax only 
on domestic dividends or loss relief system only for domestic groups. To 
such measures, only the fundamental freedoms should be applied. As we 
concluded in Chapter 9, the concept of discrimination under the freedoms is 
narrower than that of selectivity under the State aid rules. Discrimination is 
directed at differential treatment of comparable cross-border and domestic 
situations while selectivity is aimed at any differential treatment which is 
capable of distorting competition. While all differentiations between domes-
tic and cross-border situations affect the competitive conditions under which 
resident and non-resident undertakings operate or domestic and imported 
products are traded in the internal market not all differential treatment that 
distorts competition discriminates, at the same time, against non-residents 
or intra-Union trade. Therefore, in this sense, the concept of discrimination 
appears to be more specific than that of selectivity. Hence, the fundamental 
freedoms are also more specific in relation to the State aid rules. According 
to the doctrine of lex specialis derogat lege generali, only the specific rule 
should be applied to a factual situation which in principle falls under the 
scope of both the general and the specific rule. A national measure which 
treats non-residents or transactions with non-residents less favourably than 
residents or domestic transaction should be tackled by the more specific 
norm, that is, the fundamental freedoms the scope of which is tailored to 
trans-frontier situations. In the case of a national measure which grants 
advantages to undertaking established in (or products originating from) a 
certain region of a Member State thereby disadvantaging both non-resident 
undertakings (or products of other Member States) and undertakings (or 
products) of the same Member State which are established (or originate) 
outside the eligible region the scope of the fundamental freedoms, which is 
confined to cross-border situations, is too narrow to cover all aspects of the 
measure and to offer remedy to all who might be harmed by the measure. 
In such case, the more general State aid rules should be applied given that 
they offer remedies to all the disadvantaged competitors and thereby cover 
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all aspects of the measure. Now assuming that the measures at issue in 
Germany v Commission were extended so that the rollover relief would 
cover acquisition of shareholdings generally in German companies irrespec-
tive of the area where they are established. Thus, instead of the advantage 
being limited to companies located in a certain area of Germany it would 
apply to all German companies in whose capital the investor acquires sha-
reholdings. In this form, the measure would only exclude from its scope 
acquisitions in the capital of companies established in other Member States. 
This measure would no longer qualify as State aid but as a restriction on the 
freedom of establishment or free movement of capital as regards German 
investors intending to make outbound investments. As the measure would 
treat outbound investments less favourably than domestic investments it 
would fall within the scope of the freedoms which are specifically designed 
to tackle these differential treatments instead of the more general State aid 
rules. Similarly, if the stopover tax had been introduced not by the Region 
of Sardinia but by the central Italian authorities in a way that only non-re-
sident boat and aircraft operators would have been liable to it the tax would 
fall exclusively under the scope of the freedom of providing services. Thus, 
a differentiation between cross-border and domestic situations brings the 
measure within the scope of the freedoms. There is one exception to this, 
namely, the situation of reverse discrimination where a national measure 
treats cross-border and domestic situations differently but to the detriment 
of domestic situations. Such differential treatment is not covered by the 
scope of the freedoms. It may, however, very well fall within the scope of 
the more general rule, i.e. the State aid rules. 

The approach we propose – treating the fundamental freedoms as the more 
specific rule as compared to the State aid rules – finds support in Hansen. 
As we recall, in that case the Court with regard to a measure where the 
exercise of exclusive rights under a State monopoly entailed aid to certain 
producers held that Article 37 TFEU on State monopolies had the status of 
lex specialis compared to the State aid rules. Article 37 TFEU contains a 
non-discrimination rule which prohibits discrimination between nationals 
and products of different Member States. Thus, Article 37 is based on the 
same discrimination concept as the fundamental freedoms. If Article 37 
is lex specialis in relation to the State aid rules the fundamental freedoms 
should also be. 

As discussed above, Rossi-Maccanico gives a different explanation to 
Hansen in an attempt to try to reconcile it with Ianelli.1901 He maintains that 

1901. Rossi-Maccanico, supra note 1812, p. 24.
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whether the State aid rules or the fundamental freedoms qualify as lex spe-
cialis depends on the characteristics of the measure and the circumstances 
of the case. Thus, there is no a priori relationship of general-specific bet-
ween the State aid rules and the fundamental freedoms thus neither of them 
is more specific than the other in the abstract. However, in the concrete 
circumstances of a case it is possible to choose the more specific norm. 
Accordingly, he states that when a case is brought before a national court 
against a measure which constitutes aid and, at the same time, inherently 
infringes another Treaty provision “it is critical for the court to determine 
which one is the most specific infringement in order to fulfil the obligation 
to provide the more pertinent judicial remedy”.1902 If the anti-competitive 
effects of the measure are the main reason for the individual’s challenge the 
national court will have to apply the State aid rules and provide the remedies 
available under national law – interim measures in the form of ordering 
the suspension or the recovery of the unlawfully granted aid – but  cannot 
rule on the compatibility of the aid. On the other hand, if the applicant suf-
fers from a generic violation of her fundamental freedoms and the effects 
on competition are secondary, the national court will apply the directly 
effective freedom as the more specific rule. Rossi-Maccanico adds that the 
national court may request guidance from the Court of Justice as regards 
which infringement is more specific in the case at hand. 

As we have explained above, we consider that there is a preordained gene-
ral-specific relationship between the State aid rules and the fundamental 
freedoms. This is determined by the scope of the concepts of selectivity and 
discrimination respectively. Therefore, in our view, the circumstances of the 
case and the characteristics of the measure will be relevant from the point 
of view of determining whether we need the general rule or the specific one 
to cover those facts appropriately.    

Engelen puts forward yet another proposal as regards the approach to tax 
measures where an infringement of the fundamental freedoms is ‘indisso-
lubly linked’ to the object and purpose of aid or, in his words, where discri-
minatory taxation of non-resident undertakings and State aid in favour of 
resident undertakings appear to be two sides of the same coin.1903 He states 
that a “difference in treatment of resident and non-resident undertakings that 
are in an objectively comparable situation either constitutes an “advantage” 
for resident undertakings or a “disadvantage” for non-resident undertakings, 

1902. Ibid.
1903. Engelen, supra note 1815.
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but not both”.1904 He discusses in the context of the Regione Sardegna case 
under what circumstances an exemption from tax granted only to resident 
undertakings can be regarded as State aid. In his view, that is the case only 
where the exemption reduces the tax that would normally be due by the 
undertaking. The question whether the exemption reduces the tax normally 
due must be determined in the light of the aim of the tax legislation at issue. 
As regards the stopover tax, he concludes that – in the light of its environ-
mental objective put forward by the Sardinian authorities – the tax should 
have been due also by residents and therefore, the exemption constitutes an 
‘advantage’ and in turn, State aid for the residents. He adds that according 
to Ianelli, such aid should not fall within the scope of application of the 
freedom to provide services. In contrast, a dividend withholding tax exemp-
tion limited to resident shareholders could not be regarded – in the light 
of its objective of relieving economic double taxation – as an ‘advantage’ 
compared to a tax normally due. It is rather the taxation of non-resident sha-
reholders which can be considered “abnormal” and such, a ‘disadvantage’ 
for the latter. Therefore, such measure is an infringement of the freedom of 
establishment of non-residents and not a State aid for residents.  

In our view, it is rather difficult to draw a line between ‘advantage’ and 
‘disadvantage’ in the sense proposed by Engelen even if the objective of the 
national legislation is used as a guide in this respect. For instance, taking 
the example of a group relief system which is limited to domestic groups 
would this be considered an ‘advantage’ for residents or a ‘disadvantage’ 
for non-residents in the light of the objective of the measure, i.e. treating 
companies belonging to a group as an economic unit? We are inclined to 
consider this rather an advantage (taking into account that in many jurisdic-
tions group relief systems do not exist at all), in which case the limitation of 
the measure to resident companies would be State aid. However, intuitively, 
such measures are rather restrictions on the freedom of establishment and 
the Court consistently treats them as such. Similarly, the rollover relief at 
issue in Germany v Commission, if it was applied to acquisition of share-
holding in resident companies to the exclusion of non-resident companies, it 
would most likely be an advantage for resident companies according to the 
approach proposed by Engelen. Conversely, as we discussed above, in our 
view, such measure should rather be regarded as a restriction on the freedom 
of establishment. All in all, the proposal to distinguish between ‘advan-
tage’ and ‘disadvantage’ for the purpose of deciding whether the State aid 
rules or the fundamental freedoms should prevail in case of measures which 
may fall within the scope of both norms seems to raise some conceptual 

1904. Ibid. p. 209.
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difficulties. In fact, these conceptual difficulties are similar to those we dis-
cussed in Chapter 9 as regards the identification of the benchmark system 
when applying the derogation test. We consider that our proposal to apply 
only the fundamental freedoms as more specific rules to all cases where 
the differential treatment under review specifically aims at distinguishing 
between cross-border and domestic situations can avoid such conceptual 
difficulties and therefore, brings about more legal certainty.      

10.6.  Overview

The analysis in this Chapter revolved around the question how to resolve 
the overlap between the State aid rules and the fundamental freedoms as 
regards tax measures which discriminate against non-residents and, at the 
same time, necessarily and inherently favour residents. In search of an ans-
wer to this question, we have examined the case law concerning the parallel 
application of the State aid rules with other Treaty provisions. On the basis 
of the first case which addressed this problem, Ianelli (Case 74/76), we 
have drawn a distinction between aid measures where the factor constituting 
an infringement of a Treaty provision other than Articles 107-108 is not 
necessary for achieving the objective of the aid (‘separable’ measures) and 
where such infringement is indissolubly linked to the object and purpose of 
the aid (‘inseparable’ measures). As regards ‘inseparable’ measures, Ianelli 
lays down the rule that such measures must be assessed solely according to 
the State aid rules and the State aid procedure; in academic literature, this 
is sometimes referred to as ‘cumulative and joined review’.1905 On the other 
hand, ‘separable’ measures may be the object of parallel procedures, that 
is, ‘cumulative and disjoined’ review.1906 The rationale of giving precedence 
to the State aid rules and the State aid procedure with regard to measures 
where the aspect infringing a Treaty provision other than Articles 107-108 
is inseparable from the aspects necessary for the functioning of the aid was 
safeguarding the competence of the Commission vis-à-vis national courts in 
the distribution of powers laid down in the Treaty with regard to the control 
of State aid. If national courts could assess and – if needed – set aside such 
measures in national procedures on the basis of directly effective Treaty pro-
visions the Commission’s exclusive competence to declare aid compatible 
or incompatible with the internal market could be jeopardised. 

1905. Rossi-Maccanico, supra note 1812, p. 22.
1906. Ibid.
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As regards parallel procedures concerning ‘separable’ aid measures, such 
procedures can be conducted by the Commission, on the one hand, and a 
national court, on the other. In such case, the national court is permitted to 
decide upon whether or not a separable element of the aid measure violates 
one or other of the fundamental freedoms. The national court’s power in 
this regard is not affected by the fact that the aid measure had been autho-
rised by the Commission (Case C-234/99 Nygård). In effect, such power 
enables the national court to partially set aside the Commission’s decision 
approving the aid. 

In addition, parallel review procedures can be run by the Commission itself. 
This is the case where the compatibility of a separable condition of the 
measure with a Treaty provision other than the State aid rules is examined 
an infringement procedure while the aid itself may be subjected to a pro-
cedure pursuant to Article 108 TFEU. The case law makes it clear that the 
initiation of an infringement procedure in such a case is only a right but not 
an obligation on the Commission insofar as it can also decide upon such 
infringement in the framework of a State aid procedure (Case C-156/98 
Germany v Commission).  

As regards the joined review of ‘inseparable’ measures, according to Ianelli, 
the joined review must take place in the framework of the State aid proce-
dure. Even though the Commission’s competence is not at risk when it can 
carry out the joined review, although not in a State aid procedure rather in an 
infringement procedure, such practice (Case 249/81 Commission v Ireland) 
is objectionable on the ground that it allows the more extensive safeguards 
of the State aid procedure to be set aside. 

The case law defines the limits of the Commission’s discretion in the State 
aid procedure insofar as such procedure must never produce a result which 
is contrary to the specific provisions of the Treaty. Accordingly, State aid 
certain conditions of which contravene other provisions of the Treaty cannot 
be declared by the Commission to be compatible with the internal market. 
As explained in academic writing, this does not mean that ‘inseparable’ aid 
measures constituting an infringement of other Treaty provisions can never 
be declared compatible aid. In the case of such measures, the Commission 
evaluates the market effects of the infringement of the other Treaty provi-
sion and only if such effects are additional to the ones caused by the aid 
itself will the Commission consider the aid incompatible. 

With regard to substantive issues, the Court acknowledges the possibility of 
concurrent application of the State aid rules and the fundamental freedoms 
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to ‘separable’ measures. In fact, the case law after Ianelli shows a shift 
in the Court’s attention from protecting the Commission’s competence in 
State aid control towards protecting the effectiveness and direct effect of the 
fundamental freedoms. In cases concerning ‘separable’ measures, the Court 
has consistently held that the State aid rules cannot be used to frustrate the 
Treaty rules on free movement and the mere fact that a national measure 
may possibly be defined as aid is not a sufficient reason for exempting it 
from the prohibition contained in the freedoms. 

As regards ‘inseparable’ measures, the case law is far from being consis-
tent which is best demonstrated by the fact that the Ianelli-rule has never 
been followed in subsequent cases (Case 249/81 Commission v Ireland, 
Case C-21/88 Du Pont de Nemours, Case 91/78 Hansen). Instead of giving 
priority to the State aid rules and the State aid procedure, in these cases the 
Court found the fundamental freedoms (or other directly effective Treaty 
provision) applicable thereby enabling the national courts to effectively set 
aside measures where the aspect infringing such freedoms was inseparable 
from the object and purpose of the aid.  

Finally, we discussed whether ‘inseparable’ tax measures which discrimi-
nate against non-residents and, as a consequence, inherently favour resi-
dents should be qualified as a restriction on the fundamental freedoms or 
State aid or both. On the basis of the Court’s approach in Hansen, we pro-
posed to perceive the relationship of the State aid rules and the fundamental 
freedoms as being in the nature of general – specific. Such relationship 
derives from their core concepts, i.e. selectivity – discrimination, selectivity 
covering all differential treatment of comparable situations which distort 
competition while discrimination encapsulating a specific category of such 
differential treatments, namely that between residents and non-residents or 
domestic and cross-border situations. Accordingly, national measures which 
treat non-residents or transactions with non-residents less favourably than 
residents or domestic transaction should be tackled by the more specific 
norm, that is, the fundamental freedoms. On the basis of the premise that 
lex specialis derogat lege generali, these measures come within the scope 
of the freedoms but not that of the State aid rules. In the case of reverse 
discrimination where a national measure treats cross-border situations more 
favourably than domestic ones, the differential treatment falls outside the 
scope of the fundamental freedoms, however, it is covered by the more 
general State aid rules. Similarly, when a national measure entails a diffe-
rentiation other than cross border – domestic or resident – non-resident it 
will come within the scope of the general rule, i.e. State aid. Such is the case 
when a national measure grants advantages limited to a certain geographical 
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area of a Member State. Such measure disadvantages both non-resident 
undertakings (or products of other Member States) and undertakings (or 
products) of the same Member State which are established (or originate) 
outside the eligible region. As the scope of the fundamental freedoms is 
too narrow to cover all aspects of such measures, the more general State 
aid rules should be applied which offer remedies to all the disadvantaged 
competitors and thereby cover all aspects of the measure. Our analysis sho-
wed that the conclusion that regional measures should only be governed by 
the State aid rules without the concurrent application of the fundamental 
freedoms has the advantage of avoiding any contradictory remedies while 
not causing any adverse consequences for those potentially harmed by the 
measure as regards the enforcement of their rights before national courts or 
the remedies that they may be entitled to.  
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Chapter 11

Conclusions

The ‘mission’ of this thesis was defined, in the Introduction, as providing 
a systematic analysis of the relationship of the various sources of EU law 
with the aim of promoting a more theoretical and conceptual approach to 
the problems which arise from the interactions, conflicts and overlaps of the 
various norms of EU law. We set out to apply a systematic method, while 
fully recognizing the indispensible role that the case law plays in not only 
clarifying but also defining the relationships of the different sources of law 
within the system of EU law. Accordingly, our goal was to deduce – prin-
cipally from the Court’s case law – rules, principles and theories that govern 
the relationships between the various elements of the Union’s normative 
order. What we hope to have achieved is best explained with the words of 
the scholar whom we cited in the Introduction:

“Based on case material, on comparison and comparability, systematic abstract 
concepts are a crucial instrument in the attempt to attain knowledge beyond 
singular cases. Methodology is not doctrine, but ‘assistance in the process of 
enhancing the feasibility of abstract regulations for implementation’, ie as-
sistance in the positivistic motivated attempt to organise the existing stock. 
Finally, methodology makes law – which should not simply be memorised case 
by case – both more teachable and learnable. However, methodology that re-
frains from offering an abstract framework for the solution of cases becomes 
... fruitless and vain ...”1907  

With these objectives in mind, the main findings of this thesis are put for-
ward as follows:  

We have set out from the basic tenet that EU law is characterized by a 
hierarchical order of norms. Primary law (the founding Treaties, the Charter 
of Fundamental Rights and the general principles of EU law) is superior 
to secondary law (essentially, the binding acts of the Union institutions 
as set out in Article 288 TFEU, i.e. regulations, directives and decisions) 
(Chapter 3). International agreements concluded by the Union are located 
in the hierarchy of sources of EU law between primary law and secondary 
law; that is, they are inferior to primary law but superior to secondary law 

1907. Kingreen, supra note 1, pp. 518-519 (footnote citations omitted). 
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(Section 4.3.) The case law of the Union Courts, which also functions as 
a source of EU law, shares the hierarchical ranking of the norm which it 
interprets. 

The basic tenet that EU law is a hierarchical system of norms must be 
qualified in certain respects. First, the relationships between the various 
norms which are located at the same level of the normative order are, evi-
dently, not hierarchical. This can lead to numerous conflicts between various 
juxtaposed norms which cannot be resolved on the basis of the principle 
of hierarchy of norms. We pointed out that this is the case as regards the 
relationship between different acts of secondary law. Regulations, directives 
and decisions all have the same rank in the normative hierarchy. Differently 
from a national legal system, the democratic legitimisation of the authors 
of these acts and the procedure through which they are adopted do not 
influence the place of these acts in the legal order. The only exception to 
this is the hierarchical relationship between a basic act and a delegated/
implementing act which has been adopted on the basis of a delegation or 
conferral of powers included in the basic act whereby the delegated/imple-
menting act must comply with the basic act. Conflicts between acts of the 
same rank may be resolved by the application of organizing principles such 
as lex posterior or lex specialis (Sections 4.1. and 4.2.). 

Another instance of conflict between norms which are at the same level 
of the hierarchy is where different norms of primary law, such as a fun-
damental right and a Treaty freedom, collide with each other. The Court 
perceives such situation as a collision of ‘principles’ in the sense of legal 
theory. Thus, instead of giving priority to one norm over the other, which 
would entail the invalidity of the overruled norm,  it tries to optimize the 
competing principles, that is, realize them to the greatest extent possible 
under the concrete circumstances of the case. As neither the requirement of 
free movement nor (most of) the fundamental rights are absolute, the Court 
admits restrictions to them. The question whether under the given circum-
stances of the case the fundamental freedom or the fundamental right has 
to yield to the other depends on a weighing and balancing exercise carried 
out by the Court. Hence, a fundamental freedom which comes into conflict 
with a fundamental right is treated by the Court as a ‘principle’. We argued 
that the same is not true where a fundamental freedom clashes with a nati-
onal measure in which case the Court applies the fundamental freedom as 
a ‘rule’ (Section 5.3.2.2.).      

The second qualification to the statement that EU law is a hierarchical nor-
mative order refers to the relationship of primary law and secondary law. 
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Undoubtedly, the founding Treaties, the general principles of EU law and 
fundamental rights are the highest ranking norms in the Union’s legal order. 
Moreover, they qualify as the constitution of the Union’s legal order in a 
substantive-functional sense (Chapter 3). Thus, secondary law must comply 
with primary law not only as a consequence of the principle of hierarchy 
of norms but also as a function of the constitutionality of the Union’s legal 
order. Nevertheless, the intensity of the judicial review by which the Court 
scrutinizes the compatibility of secondary law with primary law must also 
be taken into account in order to answer the question how strict the hierar-
chy between primary law and secondary law is, in reality. 

Hence, we examined the case law of the Court on the substantive scru-
tiny of Union legislation and made several distinctions to comprehend the 
wide-ranging case law on this matter (Chapters 5 and 7). First, it is apparent 
that the intensity of scrutiny of secondary law differs depending on whether 
the act of secondary law is reviewed for its compliance with procedural 
rules, primarily the legal basis provisions set out in the Treaties, or norms of 
a substantive nature. The Court is much more reluctant to engage in a sub-
stantive review of secondary Union law than in a procedural one. Second, 
a distinction must be drawn between the scrutiny of secondary law under 
the general principles of EU law, including the fundamental rights and its 
review under the fundamental freedoms. While the Court has traditionally 
shown a high degree of deference towards the Union legislature in the face 
of challenges to the legality of secondary legislation on any substantive 
ground, more recently, it seems to have intensified the review of Union 
legislation in the light of fundamental rights. We examined cases where the 
Court declared general Union acts invalid on the ground of infringement 
of the right to defence and effective judicial protection, right to property, 
right to protection of personal data and equality between men and women 
(Joined Cases C-402/05 P and C-415/05 P Kadi, Joined Cases C-92/09 and 
C-93/09 Schecke, Case C-236/09 Test Achats). Such stricter scrutiny may 
have been triggered by the fact that the Charter of Fundamental Rights 
gained binding force with the Lisbon Treaty. However, the enforcement of 
stricter fundamental rights standards towards the Union legislature seems 
to be limited to non-economic fundamental rights (Section 5.1.). Thus, the 
Court continues to allow a broad scope of discretion to the Union legisla-
ture in situations where what is at stake is essentially an economic interest. 
This entails that the standard of scrutiny of Union acts in the light of the 
fundamental freedoms – given their inherently economic nature – is still 
very low. The conclusion that the economic/non-economic nature of the 
higher ranking norm matters as regards the intensity of scrutiny of secon-
dary law is confirmed by our analysis of the case law on Union citizenship 
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(Section 7.3.4.2.). We have seen that the Court has taken a very activist 
stance in giving effect to Union citizenship rights in the face of secondary 
legislation which maintained restrictions on the free movement, residence 
and equal treatment rights of economically non-active Union citizens. The 
Court rendered these restrictions ineffective by interpreting secondary law 
consistently with Articles 18 and 21 TFEU thus, enforcing its own interpre-
tation of these primary law provisions vis-à-vis the Union legislature. The 
freedom of movement and residence of Union citizens set out in Article 21 
TFEU, although we have dealt with this alongside the other free movement 
provisions, is different from the latter, as it confers rights of a non-economic 
nature and it has a strong fundamental right character. This may explain why 
the Court had taken a different approach to this primary law norm from the 
one it takes to the (economic) freedoms. 

From the conclusion that the Court exercises a very low level of scrutiny of 
Union legislation on substantive grounds – especially, in the light of primary 
law norms granting economic rights, most importantly, the fundamental 
freedoms – two questions follow. First, what are the reasons for the low 
level of scrutiny? Second, how does the Court avoid addressing conflicts 
between secondary law and primary law and, if necessary, annulling con-
flicting secondary law? 

As regards the first question, it has been suggested by academic commenta-
tors (see the views of Snell in Section 7.1. and Barents in Section 7.4.2.3.) 
that Union acts are not prone to coming into conflict with the fundamental 
freedoms, as they apply uniformly to the whole of the Union, therefore, 
unlike Member State measures, they cannot partition the internal market 
into different territorial regimes which would inevitably cause restrictions 
to free movement. This would imply that Union measures are unlikely to 
conflict with the free movement provisions by their very nature. It has also 
been argued that the Union does not usually have an incentive to adopt 
discriminatory measures. Contrary to this, we have emphasized that Union 
measures are not necessarily uniform, as they very often contain authori-
zations for one or more or, even, all the Member States to deviate from the 
common regime or a harmonized rule (Section 7.4.4.2.). Such authorization 
measures endanger the unity of the internal market just as much as Member 
State measures. Whether they grant authorization to particular Member 
States or to all while only some of them make use of it, the result will be 
differentiations between the Member States and discrimination between 
comparable situations in different Member States. As regards the second 
argument, while it is true that the Union itself has no incentive to enact 
discriminatory acts, it has to be remembered that the Council – the Union 
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institution which has a predominant role in the legislative process – consists 
of the Member States. The Member States certainly do have an interest in 
obtaining special favourable treatment in deviation from the common rules 
and – under the circumstances of supranational lawmaking – they are in a 
position to extract such. A cartel of Member States or, depending on the 
legislative procedure at issue, even one renegade Member State can forestall 
the adoption of an act until it receives the favourable treatment it requests. 
Thus, compromises are sometimes unavoidable and discriminatory – occa-
sionally blatantly discriminatory (see Case C-475/01 Ouzo) – measures can 
pass through the channels of Union legislation. This is even more so where 
the legislative procedure prescribes unanimity voting, as is the case with all 
the measures concerning taxation. Overall, situations where Union measu-
res contain distinctly applicable or outright discriminatory provisions are 
not unheard of. Therefore, the argument that the Court does not effectively 
review Union measures for their compatibility with the Treaty freedoms 
because it does not need to, cannot be accepted. Union measures can and 
not infrequently do, infringe the fundamental freedoms. 

In view of this, the low level of scrutiny of secondary law in the light of the 
fundamental freedoms is rather due to the Court’s reluctance to influence 
the choices of the Union legislature in matters belonging to the economic 
sphere. 

When answering the second question, i.e. how the Court avoids the need to 
scrutinize the legality of secondary law in the light of primary law, we have 
distinguished three situations (Chapter 7). In the first situation, at issue is 
the relationship of national law – secondary law – primary law. When the 
primary law norm in this relation is one of the fundamental freedoms, the 
Court established the rule that in exhaustively harmonized areas, national 
law is to be tested only against secondary law and not against the fundamen-
tal freedom under the scope of which the situation may otherwise fall. By 
means of this rule, the Court can avoid addressing the question whether the 
national measure at issue complies with the requirements of the freedoms 
and thus, also the ensuing question about the compatibility of secondary law 
with the freedoms. This rule combined with the presumption of legality of 
Union acts, i.e. lack of ex officio examination of the validity of Union acts, 
helps the Court stay away from examining the compatibility of secondary 
law with the fundamental freedoms (Section 7.2.). 

We have identified some further rules governing the relationship between 
national law, secondary law and primary law. Particularly, in non-exhausti-
vely harmonized areas, the fundamental freedoms and secondary law apply 



720

Chapter 11 - Conclusions

simultaneously for testing the compatibility of national law with EU law. 
This rule has a particular importance in the field of direct taxation where 
only a few harmonizing directives exist covering only narrow areas. Outside 
those narrow areas, the freedoms apply to the effect of setting a limit to the 
exercise by the Member States of their powers retained in the field of taxa-
tion. In the context of the Merger Directive, the complementary application 
of the freedoms to the Directive enables the Directive to be interpreted 
consistently with the freedoms and thereby helps maintain the validity of 
the Directive and specifically, its restrictive permanent establishment requi-
rement (Section 8.3.3.2.).

There is an exception to the simultaneous application of primary and secon-
dary law in non-exhaustively harmonized areas; namely, where the primary 
law norm at issue is a general principle of EU law. National law which 
implements secondary law that brings about minimum harmonization by 
laying down stricter standards than the ones set out in secondary law can-
not be reviewed in the light of the general principles of EU law (Section 
5.1.2.1.). 

Examining the relationship of national law – secondary law – primary law 
we drew a distinction between situations where secondary Union law grants 
an authorization to the Member States and where it provides an option 
to them (Sections 7.2.7. and 8.3.2.). In the case of an authorization, the 
Member States can decide whether or not they wish to make use of the 
authorization, but they cannot decide on how to do so. On the other hand, a 
provision granting an option leaves scope for the discretion of the Member 
States as to the manner of exercising the option. We examined authoriza-
tions and options granted by secondary law in the context of the tax direc-
tives which contain a large number of such provisions. We focused on the 
question of attribution of an infringement of primary law in cases where 
either the fundamental freedoms or the State aid rules are claimed to be 
infringed by national law which exercises an option or authorization gran-
ted by secondary law (Section 8.3.2.). We distinguished three scenarios: (i) 
where a Member State implements a compulsory rule provided for by a tax 
directive and this leads either to an obstacle to free movement or a selective 
advantage to certain undertakings, in which case the potential infringement 
of primary law is attributable to the Union; (ii)  where a tax directive grants 
an authorization which leaves no discretion to the Member States as regards 
the way in which it can be exercised, in which case the ensuing infringement 
must be imputed to the Union again (iii) where a tax directive grants an 
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option which leaves sufficient margin of discretion to the Member States 
and a Member State exercises it in a way which breaches primary law, in 
which case the infringement is imputable to the Member State. 

We have observed an important difference between the fundamental free-
doms and the State aid rules. Namely, as far as the fundamental freedoms are 
concerned, where a restriction on free movement is imputed to the Union, it 
remains an infringement. The prohibitions set out under the free movement 
provisions are addressed to the Union legislature just as much as to the 
Member States. The same is not true, however, in the context of the State 
aid rules. The definition of State aid requires that aid must be granted by a 
Member State, therefore, Union aid is excluded from the scope of Article 
107(1) TFEU. When it is established that a selective aid which results from 
the exercise of an authorization granted by a Union directive is attributable 
to the Union, no infringement of the State aid rules will follow. In brief, 
while a Union act may very well infringe the fundamental freedoms, the 
State aid rules exclude a priori the possibility that aid granted by a Union 
act could be in breach of Articles 107-108 TFEU. This cannot, however, 
mean that the competition distortions which Union legislative measures 
may cause in the internal market should be accepted without any possibi-
lity for reviewing such measures. We claimed that such measures must be 
subjected to a meaningful and effective review in the light of the principle 
of equality as a general principle of EU law. We have criticized the Court’s 
unqualified deference towards the Union legislature in this respect, which 
enables serious distortions to remain in place, contrary to the most basic 
tenets of the internal market (Section 8.3.2.). 

The second technique used by the Court (also) for the purpose of avoiding 
direct conflicts between primary and secondary law is consistent interpreta-
tion whereby the Court interprets secondary law in a way which renders it 
compatible with primary law. Besides allowing the Court to circumvent the 
question of validity of secondary law, consistent interpretation can also be 
used for construing an undefined term or imprecise norm included in secon-
dary law, as well as for choosing the correct interpretation of secondary law 
from more, equally plausible alternatives. When consistent interpretation 
functions as a means to avoid formal invalidation, the use of the technique 
may result in contra legem interpretation. The analysis of the case law on 
Union citizenship demonstrated the risks inherent to such use of consistent 
interpretation – i.e. leading to uncertainty and unpredictability in the applic-
ation of the law – while it also showed that this interpretation technique is a 
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powerful tool in the hands of the Court to push forward integration in areas 
where the reluctant Member States would otherwise block the development 
of EU law (Section 7.3.4.2.).

Examining how the technique of consistent interpretation is applied in 
the field of taxation, we devoted much of our attention to the concept of 
abuse and its various manifestations in different areas of taxation (Section 
8.3.4.4.). In particular, the analysis boiled down to the question to what 
extent the specific anti-abuse provisions of the direct tax directives are – 
and should be – interpreted consistently with the general (case law-based) 
doctrine of prohibition of abuse. The answer to this question depends on 
the status of the latter doctrine. The Court’s position, i.e. the prohibition of 
abuse of rights is a general principle of EU law, implies that it has the ran-
king of primary law of a constitutional nature meaning that secondary law 
must comply with it. Under this view, the specific anti-abuse provisions of 
the direct tax directives must be in line, as a matter of normative hierarchy, 
with the general principle of prohibition of abuse. Accordingly, the Court 
has strived to interpret consistently the directives’ anti-abuse rules with 
the concept of abuse which it developed in the context of its case law on 
the fundamental freedoms and VAT thereby, trying to formulate a uniform 
concept of abuse. In contrast to the Court’s perception, we suggested that 
the prohibition of abuse should be considered a principle of interpretation 
rather than a formal general principle. The qualification of the status of the 
principle, however, does not affect the conclusion regarding the interpre-
tation of the anti-abuse rules of the direct tax directives; namely, that they 
need to be construed consistently with the general doctrine of prohibition 
of abuse which applies to the abuse of the fundamental freedoms. Although 
it is not a requirement flowing from the principle of hierarchy of norms, it 
follows from the objective of the direct tax directives and the fact that they 
are aimed at giving effect to the fundamental freedoms in their respective 
areas of application. In the light of this, it is reasonable that the concept of 
abuse within the scope of the direct tax directives should be interpreted in 
the same way as under the fundamental freedoms.

The anti-abuse rule of the Parent-Subsidiary Directive, which is a mere 
authorization for the Member States to apply the anti-avoidance rules under 
their domestic laws or tax treaties, can be interpreted consistently with the 
general doctrine of prohibition of abuse. Such interpretation entails that 
only those domestic anti-avoidance rules or principles can be applied for the 
purpose of denying the benefits under the Directive which target transaction 
that fulfil the criteria of abuse as developed by the Court in the fundamen-
tal freedoms (and VAT) case law. We have argued that the wording of the 
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Merger Directive’s anti-abuse clause does not leave scope for consistent 
interpretation, as it deviates considerably from the content of the general 
doctrine of prohibition of abuse insofar as it does not refer to the objective 
element of abuse (i.e. artificiality of the transaction) only to the subjective 
one (i.e. tax avoidance purpose). The Court, nevertheless, interpreted the 
provision in a way which reconciles it with the general principle of prohi-
bition of abuse (Case C-321/05 Kofoed). As this appears to be contra legem 
interpretation which jeopardizes legal certainty, we have suggested that a 
better option would be to declare the provision invalid or preferably, have it 
amended by the Union legislature to bring it in line with the general abuse 
doctrine.

Finally, the third technique through which the Court avoids the need to 
formally invalidate secondary legislation which is in breach of primary law 
is the relaxation of the proportionality standard towards Union acts. It is 
applied in cases where the question of validity of secondary law cannot 
be avoided by having recourse to the previous techniques. In this respect, 
we have examined all the steps in the Court’s analysis by which it reviews 
the legality of Union measures in the light of the fundamental freedoms 
(Section 7.4.). We compared this analysis with the one the Court applies to 
Member State measures, as the most common criticism the Court faces as 
regards its scrutiny of secondary legislation is that it applies a double stan-
dard, in that it is much more lenient with the Union legislature than with the 
Member States. With respect to the first step of the analysis, we concluded 
that most of the obstacles that qualify as restriction on the freedoms when 
caused by Member State measures are also considered as such when intro-
duced by a Union act. Thus, in principle, not only discrimination between 
cross-border and domestic situations is prohibited for Union measures but 
also non-discriminatory restrictions. However, Union measures which are 
capable of restricting free movement but due to their uniform nature do 
not adversely affect the unity of the market, such as an outright ban on the 
marketing or use of certain products or services, although brought within 
the scope of the freedoms, are invariably excused by the Court as justified 
restrictions. On the other hand, all the (four) Union acts which have been 
declared invalid by the Court on the ground of infringing the fundamental 
freedoms were authorization measures which introduced a derogation, or a 
tailor-made arrangement for a Member State thereby, causing discrimina-
tion and/or different treatment of comparable situations in different Member 
States. Thus, we concluded that, in effect, what is prohibited for the Union 
legislature is to discriminate against intra-Union movement of goods, per-
sons, services and capital in comparison with purely domestic trade, trans-
actions and operations. 
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In addition, the Court has also held, in the context of coordination measures, 
that Union legislation must refrain from adding to the disparities which 
already stem from the absence of harmonization of national legislation. 
Coordination measures are rules which have the function to designate 
the applicable law where a situation falls under the jurisdiction of more 
Member States. The Court considers that disadvantages flowing from the 
application of genuine coordination rules do not restrict free movement, 
as they are rather the result of disparities between the different legal sys-
tems of the Member States. However, providing for or allowing deviations 
from the generally applicable coordination rules can enhance disparities. 
Based on this, we have argued that discrimination for the Union legislature 
should be prohibited not only in the sense that a Union act cannot treat 
domestic and cross-border situations differently from the perspective of the 
individual Member States but also to the effect that it cannot regulate similar 
situations in the various Member States differently unless such is justified 
by the objective differences between the Member States. This follows, in 
fact, from the general principle of equality. This premise becomes especially 
relevant in the field of taxation given that the tax directives contain a host of 
derogations, special arrangements and transitional rules addressed to certain 
Member States. We claimed that some of these may well be challenged on 
the basis that they introduce new disparities to the already diverging tax 
legislation of the Member States and lead to unequal treatment. As such 
arrangements appear to be necessary compromises without which Union 
legislation on taxation could not come into being, it is highly unlikely that 
the Court would interfere in the political process of Union legislation by 
substantively reviewing such arrangements (Section 8.3.5.2.).       

Besides disadvantages flowing from the application of coordination rules, 
there is another category of obstacles to free movement which can only 
be triggered by Union acts and not national rules given the federal nature 
of Union law; namely, obstacles which derive from the incompleteness or 
imperfectness of harmonization. With respect to these, the Court acknow-
ledges that the decision whether to pursue harmonization gradually or in 
stages is in the discretion of the Union legislature. From this it follows 
that the limited, narrowly drawn scope of the direct tax directives and the 
ensuing situation that some potential beneficiaries may be left outside their 
scope cannot, of itself, be considered an infringement of the fundamental 
freedoms (Case C-247/08 Gaz de France). The Union legislature is free 
to leave certain segments of the field subject to harmonization outside the 
actual scope of harmonization measures. If this leads to discrimination 
of cross-border situations, that will be imputable to the domestic law of 
the Member States rather than the directive. However, we pointed out that 
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leaving certain potential subjects outside the scope of a beneficial regime, 
where they are in a comparable situation to those falling within the scope 
of the regime, may contravene the principle of equality. The infringement 
of the latter would have to be attributed to the Union directive. Further, 
as regards the ‘harmonization-in-stages’ reasoning, we have criticized the 
Court for using this in order to shield discriminatory provisions maintained 
under national law on the basis of an authorization contained in secondary 
law based on the mere fact that such provisions are transitional in nature 
(Case C-36/99 Idéal Tourisme). 

As regards the justification stage of the analysis, Union measures which 
prima facie infringe the free movement provisions can be justified on the 
same grounds as restrictive national measures with the notable exception 
of the ‘promotion of the internal market’, which is a justification ground 
specific to Union measures. 

As far as the proportionality test is concerned, we have emphasized that it 
is at this stage of the analysis where the review of Union measures, on the 
one hand, and Member State measures, on the other, differ most. The Court, 
when analysing the proportionality of Union measures prima facie infrin-
ging the freedoms, had normally used the ‘manifestly inappropriate’ test 
which leaves a wide margin of discretion to the Union legislature in striking 
a balance between two conflicting interests, i.e. the internal market and the 
public policy objective pursued by the Union measure at issue. Under this 
test, the various elements of proportionality, i.e. suitability and especially, 
necessity (and potentially, stricto sensu proportionality), are not examined 
to the same extent as in the case of Member State measures. The Court 
had applied the ‘manifestly inappropriate’ test not only when it examined 
proportionality under the fundamental freedoms but also when it reviewed 
Union acts in the light of the principle of proportionality as an autonomous 
standard. However, more recently the Court seems to have abandoned the 
‘manifestly inappropriate’ test. We have seen this in cases concerning the 
fundamental right review of Union legislation (Joined Cases C-92/09 and 
C-93/09 Schecke) as well as in a case where the VAT Directive was scruti-
nized in the light of the fundamental freedoms (Case C-97/09 Schmelz). In 
these cases, the Court examined in detail the suitability and, especially, the 
necessity of the Union measures under review. The enhanced proportionality 
analysis resulted in the invalidation of the Union measure only in the fun-
damental rights case. This signals, on the one hand, that in the fundamental 
freedom analysis, the standard of proportionality is still not the same for 
Union measures and Member State measures and, on the other hand, that a 
lower standard of proportionality applies to Union measures in cases where 
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the interests and rights at issue are of an economic nature. At the same time, 
it appears that the question whether the principle of proportionality plays 
a public law or a market integration function in the review of secondary 
legislation does not influence the level of proportionality analysis. 

The analysis in this thesis of the nature, methods and forms of judicial 
review over secondary Union law shows that the intensity of such review is 
generally very low. The Court refrains from substantively influencing the 
Union’s political institutions in making legislative and regulatory choices 
in the ever-growing areas of Union policies and activities. Thus, while there 
is a hierarchy between primary law and secondary law in the Union’s legal 
order, it is undeniably weak in the absence of effective enforcement. The 
self-restraint by the Court in scrutinizing Union legislation can be explained 
by the Court’s intent not to interfere with the institutional balance in the 
Union as well as, by the circumstances of constitutional pluralism under 
which the primary focus of the Court is and has been to ensure the status 
of EU law vis-à-vis national law rather than enforcing substantive stan-
dards towards the Union legislature. In addition, the Court’s deferential 
attitude recognizes the difficulties inherent to a supranational legislative 
process, which requires – in the field of taxation – the consensus of 28 
Member States. While these factors may justify the Court’s rejection of 
judicial activism in the substantive scrutiny of Union legislation, they can-
not justify weakening the hierarchy of norms under EU law and rendering 
the constitutional review of secondary legislation a mere formality. The 
hierarchy of norms is one of the fundaments of the Union’s legal system 
and its constitutional construct. Ensuring that Union legislation complies 
with primary law – whether the fundamental rights, general principles or 
the fundamental freedoms – is essential, on the one hand, as a constituti-
onal guarantee in the absence of which the authority of EU law may be 
challenged, and, on the other hand, as a guarantee that the internal market 
– the economic constitution of the Union – remains free of restrictions 
and distortions even from Union legislation. Thus, in our view, the Court 
needs to take a less deferential, more balanced approach to the constitutional 
review of legality of secondary law by stepping up the level of such review 
without, at the same time, upsetting the institutional balance. On the other 
hand, it is also important for the legal doctrine to recognize the role of the 
hierarchy of norms in the Union’s legal order and, by providing the theo-
retical framework, guide the Court towards a more effective enforcement 
of such hierarchy. 

We analysed the relationships of various sources of EU law by focusing 
on the specific field of taxation. It is a policy field with some specific 
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characteristics which make it especially a suitable context to demonstrate 
the various aspects of the interactions of primary and secondary Union law. 
As taxation is one of the most sensitive areas of national sovereignty, finding 
the equilibrium between the interest of national tax policies and that of the 
internal market has always been a daunting challenge in European integra-
tion. As far as direct taxation is concerned, the Member States retained most 
of their sovereign powers which means that only marginal and fragmented 
harmonization exists in this area. As a consequence of lacking harmoni-
zation and the uncoordinated exercise of national tax policies, there are 
still significant obstacles to the internal market created by national direct 
tax measures. Negative integration based on the primary law freedoms can 
offer only a partial solution insofar as it tackles only discriminatory nati-
onal tax measures leaving obstacles stemming from disparities between 
the national tax systems and juridical double taxation unresolved. In this 
context, we examined the question to what extent negative integration based 
on primary law could or should take over the role and function of harmoni-
zing secondary law (Section 8.2.). Further, we reiterated that the limited or 
imperfectly defined scope of harmonizing secondary law cannot, of itself, 
lead to an infringement of primary law. In relation to the direct tax directives 
we also pointed to the fact that secondary law – which, once adopted, is 
very difficult to amend due to the unanimity requirement in the legislative 
process applicable to the field of taxation – can become obsolete or even 
conflicting with primary law due to the lack of its adaptation to the evol-
ving process of integration (Section 8.3.3.2.). As far as indirect taxation is 
concerned, the exhaustive harmonization which exists in this area displays a 
different aspect of the relationship of primary and secondary law from those 
examined with regard to direct taxation. Due to the substantial presence 
of secondary law, there is greater potential for conflicts with primary law. 
However, the Cour – just as in other policy fields – refrains from exercising 
an effective judicial review over Union legislation in the area of taxation 
too. The field of taxation is not an exception from our conclusion that the 
Court ought to enhance the intensity of substantive review of secondary 
law even if – or precisely because – the adoption of secondary law in this 
domain is especially hard and therefore, often loaded with compromises 
which are far from being immaculate from the point of view of compliance 
with primary law. 

In Part Three of this thesis, we analysed the relationship between two norms 
of primary EU law, the fundamental freedoms and the State aid rules, both 
of which qualify as the legal foundations of the internal market and as 
such, they are of equal status. In this horizontal relationship, we focused 
on methodology; in particular, we analysed and compared the methods of 
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analysis that the Union Courts, and, in the case of the State aid rules, the 
Commission apply for testing the compatibility of national tax measures 
with these two sets of rules. We have described a gradual convergence of 
these methods which can be observed on the basis of the evolution of the 
case law, especially, the fiscal State aid case law which is in a status of 
constant change and adjustment. 

As a result of the convergence, both the fundamental freedom analysis and 
the State aid analysis boil down to the question whether the national measure 
under review treats objectively comparable situations differently and if so, 
whether such differential treatment can be justified. This is the basic pattern 
of analysis which is followed under all equal treatment rules. This indicates 
that both the fundamental freedoms and the State aid rules are the expres-
sion of the principle of equality in their specific field of application. The 
conditions of State aid as defined in Article 107(1) TFEU, i.e. advantage, 
State resources, selectivity, distortion of competition and effect on intra-
Union trade, do not apparently imply this two-stage analysis. However, in 
its more recent case law, the Court has tended to merge the examination of 
the criteria of ‘advantage’ and ‘selectivity’ while ‘distortion of competition/
effect on trade’ is a condition which is almost automatically assumed to be 
met when a measure is found selective. Similarly, ‘State resources’ is also 
invariably fulfilled in the case of fiscal State aid. This, basically, leaves 
‘selectivity’ as the only (relevant) criterion of fiscal State aid. In addition, it 
has been long settled case law that selective measures can be justified by the 
‘nature and general scheme of the system’. Thus, selectivity and the nature 
and general scheme justification constitute a two-stage analysis. 

The main driver in the approximation of the State aid analysis to the fun-
damental freedom analysis was the interpretation given by the Court(s) to 
the concept of selectivity. In particular, the Court interprets selectivity in 
a way that it implies a comparative analysis of the kind required for the 
establishment of discrimination. Hence, both selectivity and discrimination 
are concerned with different treatment of comparable situations. In compa-
ring the selectivity analysis under the State aid rules and the discrimination 
analysis under the fundamental freedoms, we focused on two questions; 
particularly, what criterion is used under the two analyses for the purpose 
of comparing two distinct situations and at which level of the analysis the 
comparison takes place under the two regimes, that is, whether at the level 
of examining the existence of selectivity/discrimination or the level of jus-
tification or both. As regards the first question, with respect to the funda-
mental freedom analysis we concluded that the Court essentially takes into 
account three types of factors for the purposes of establishing comparability 
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and in turn, discrimination: (i) the tax treatment of the cross-border situation 
under the law of the Member State concerned, (ii) the factual circumstances 
of the case, and (iii) the objective of the national measure under review. 
The comparison test under the State aid analysis integrates all these factors 
while it also designates the objective of the measure as the actual criterion 
of the comparison. Thus, the objective of the measure helps in identifying 
the relevant legal and factual characteristics of the subjects which need to 
be taken into account in the course of the comparison. In the discrimination 
analysis, it is not clear what the actual comparability criterion is, as the 
Court treats randomly one or the other of the three factors as such. The 
selectivity analysis also involves uncertainty insofar as the Court sometimes 
uses the objective of the measure under review sometimes the objective 
of the system of which the measure forms part as comparability criterion. 
As regards the stage of the analysis at which the comparison is made, the 
Court’s approach under both the fundamental freedoms and the State aid 
rules is unclear and confusing. In the fundamental freedom analysis, the 
comparison which belongs to the first phase is often shifted to the justifi-
cation phase or the objective of the measure which is normally taken into 
account at the justification phase is used as a comparability criterion in esta-
blishing the existence of discrimination. The latter also happens in the State 
aid analysis. These inconsistencies make it difficult to keep apart the two 
stages of the analysis thus, leading to conceptual ambiguities (Section 9.4.).

As far as the justification phase of the analysis is concerned, a common fea-
ture between the fundamental freedom analysis and the State aid analysis is 
that under both, the case law-based justification grounds play an important 
role besides or instead of the Treaty-based exceptions. Further, with respect 
to the concrete case law-based justification grounds, we concluded that the 
reasons which fall under the justification by the nature and general scheme 
of the system are similar to the accepted justification grounds under the fun-
damental freedom analysis (balanced allocation of taxing rights, cohesion of 
the tax system, preventing tax avoidance, effectiveness of fiscal supervision) 
to the extent that they are all reasons internal to the tax system. Finally, 
another symptom of convergence is that the proportionality test forms part 
of the State aid analysis, as recently expressly confirmed by the Court, just 
as the fundamental freedom analysis (Section 9.7.).

Having regard to the lack of a consistent method of analysis in the applic-
ation of the State aid rules to fiscal measures, we have proposed an analyti-
cal framework which suggests solutions for the anomalies that characterizes 
the Court’s current approach. Under the proposed analytical framework, the 
analysis of prima facie selectivity depends on whether the measure under 
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review is a self-sufficient measure or it forms part of a broader system. In 
the case of a self-sufficient measure, that is, a measure which constitutes a 
system itself – either the general tax system or a subsystem – the question 
to be answered under the State aid review is whether its scope is defined 
in such a way that it covers all the undertakings which are in a legally and 
factually comparable situation in the light of the objective of the tax. Thus, 
the prima facie selectivity of such measure is to be established via the pure 
comparison approach without the need to identify a reference system and a 
derogation from the latter. By this interpretation, the State aid regime can 
be used to ensure that taxes are levied in a coherent and neutral way so that 
all those subjects who should be liable to tax according to the internal logic 
of the tax are, in fact, covered by the scope of the tax.

In the case of measures which form part of a broader, comprehensive system 
the derogation approach also plays a role in establishing their prima facie 
selectivity. Under this approach, first, the reference system must be identi-
fied and then it has to be examined whether the (dis)advantageous treatment 
that the tax measure entails constitutes a derogation from such reference 
system inasmuch as it leads to situations which are legally and factually 
comparable being treated differently. The rules which make up the reference 
system are those which implement the fundamental guiding principle of the 
system, which can be either the principle of ‘ability to pay’ or another spe-
cific principle, for example, environmental protection. In the case of these 
measures, the analysis combines the derogation test with the comparison 
test. The comparison test is used to verify the presence of a derogation from 
the reference system. A derogation will only exist if the measure under 
review results in differential treatment of objectively comparable situations. 
The function of the derogation test in this analysis is to help choose – by 
making the identification of the reference system necessary – the correct 
pair of comparators for the purposes of the comparison test. 

Under the proposed analytical framework, the prima facie selectivity of 
fiscal measures does not depend on whether the measure derogates from 
the reference system to the effect of creating an advantage or a burden for 
certain undertakings. Any unjustified differentiation within a system which 
constitutes a derogation to either direction from the benchmark can consti-
tute State aid.

Further, a comparison is made both at the stage of examining prima facie 
selectivity and that of justification. At the first stage of the analysis, the 
objective of the system is taken as the criterion of comparison while at the 
justification stage the objective of the measure. 
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At the justification stage of the analysis, a three-pronged test applies under 
which it has to be examined whether (i) the measure pursues a legitimate 
objective, (ii) all the undertakings which are in a legally and factually com-
parable situation in the light of the (legitimate) objective of the measure are 
covered by the measure, and (iii) the measure is proportional to its (legiti-
mate) objective insofar as it is suitable and necessary to attain that objective. 
Under the proposed analytical framework, general policy objectives which 
are external to the tax system can justify prima facie selective measures 
as long as they are compatible with the internal market and its underlying 
rules and principles. The justification analysis is the same whether the 
measure pursues an aim internal or external to the tax system. The only 
difference between the two types of objectives is that external objectives 
must be appraised for their compatibility with the internal market in order 
to be accepted as justification grounds whereas internal objectives are per 
se legitimate.

Finally, we addressed the issue of overlap between the fundamental freedoms 
and the State aid rules (Chapter 10). Due to the similarity of the methods 
of analysis under the two regimes, one and the same national measure may 
qualify both as State aid and as a restriction on the fundamental freedoms. 
Due to the differences in the enforcement mechanisms of the two regimes 
and the contradictory remedies which follow from their infringement, we 
maintained that their concurrent application should be avoided. Therefore, 
the relationship of the State aid rules and the fundamental freedoms should 
be considered as being in the nature of general – specific on the basis that 
their core concepts, i.e. selectivity – discrimination, are in a similar rela-
tion. In particular, selectivity covers all differential treatment of comparable 
situations which distort competition while discrimination targets a specific 
category of such differential treatments namely, that between residents and 
non-residents or domestic and cross-border situations. Accordingly, national 
measures which treat non-residents less favourably than residents should be 
tackled by the more specific norm, that is, the fundamental freedoms. On the 
basis of the lex specialis premise, these measures come within the scope of 
the freedoms which excludes the application of the more general rule, i.e. 
the State aid rules. In the case of reverse discrimination where a national 
measure treats cross-border situations more favourably than domestic ones, 
the differential treatment falls outside the scope of the lex specialis, i.e. fun-
damental freedoms, thus it falls back on the lex generalis, i.e. State aid rules. 
Similarly, when a national measure entails a differentiation other than cross 
border – domestic or resident – non-resident it will come within the scope 
of the general rule, i.e. State aid. Such is the case when a national measure 
grants advantages limited to a certain geographical area of a Member State. 
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Such measure disadvantages both non-resident undertakings and underta-
kings of the same Member State which are established outside the eligible 
region. As the scope of the fundamental freedoms is too narrow to cover all 
aspects of such measures, the more general State aid rules should be applied 
which offer remedies to all the disadvantaged competitors and thereby cover 
all aspects of the measure. 
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This thesis sets out to provide a systematic analysis of the relationship of 
the various sources of EU law with the aim of taking a more theoretical 
and conceptual approach to the subject than the one currently prevailing in 
English language academic literature. The systematic method of analysis is 
based on an in-depth and detailed examination of the Union Courts’ case 
law which plays a crucial role in defining the relationships of the different 
sources of law within the system of EU law. In other words, the purpose of 
the thesis is to deduce, primarily, from the Union Court’s case law rules and 
principles governing the interactions, conflicts and overlaps of the various 
sources of EU law and advocate for their systematic and consistent ap-
plication. The basic assumption which underlies this approach is that EU 
law is a system, that is, a coherent unity of legal norms. More than that EU 
law is, in fact, perceived in this thesis as the legal system of a federal-type 
political formation, which is characterized by constitutional consistency and 
a hierarchical order of norms. 

The basic tenet that EU law is a hierarchical order of norms must be quali-
fied in certain respects. First, there are norms under EU law which are 
located at the same level of the normative hierarchy and therefore, they are 
not in a hierarchical relationship with one another. This is the case with 
the different acts of the Union institutions which all constitute secondary 
Union law. Regulations, directives and decisions all have the same rank in 
the normative hierarchy. This means that the democratic legitimisation of 
the authors of these acts and the procedure through which they are adopted 
do not influence the place of these acts in the legal order. The only exception 
to this is the hierarchical relationship between a basic act and a delegated/
implementing act which was adopted on the basis of the basic act. Another 
conflict between EU law norms which are at the same level of the hierarchy 
is where different norms of primary law, such as a fundamental right and a 
Treaty freedom, collide with each other. The Court perceives this situation 
as a collision of ‘principles’. Instead of giving priority to one norm over the 
other, it tries to optimize the competing principles, that is, realize them to 
the greatest extent possible under the concrete circumstances of the case. 

The second qualification to the statement that EU law is a hierarchical 
normative order refers to the relationship between primary and secondary 
law. Undoubtedly, the founding Treaties, the general principles of EU law 
and fundamental rights are the highest ranking norms in the Union’s legal 
order having a constitutional status with which secondary law must comply. 
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However, the examination of the case law of the Court on the substantive 
scrutiny of Union legislation shows that the Court uses a very low standard 
when it reviews the compatibility of secondary law with primary law. This 
weakens the hierarchy between primary law and secondary law. 

More specifically, the analysis of the case law carried out in this thesis 
reveals that, first, the intensity of scrutiny of secondary law differs depen-
ding on whether the act of secondary law is reviewed for its compliance 
with procedural rules, primarily the legal basis provisions set out in the 
founding Treaties, or norms of a substantive nature. The Court is much more 
reluctant to engage in a substantive review of secondary Union law than in 
a procedural one. Second, a difference can be observed between the Court’s 
approach to the scrutiny of secondary law under the general principles of 
EU law, including the fundamental rights, and its review under the Treaty’s 
free movement provisions, i.e. the fundamental freedoms. In particular, the 
Court has recently intensified the review of Union legislation in the light of 
fundamental rights. However, the enforcement of stricter fundamental rights 
standards towards the Union legislature seems to be limited to non-econo-
mic fundamental rights. Thus, the Court continues to allow a broad scope 
of discretion to the Union legislature in situations where what is at stake is 
essentially an economic interest. Thus, the standard of scrutiny of Union 
acts in the light of the fundamental freedoms – given their inherently eco-
nomic nature – is still very low. 

Although Union acts apply, in principle, uniformly to the whole of the 
Union, they very often contain authorizations for one or more or all of the 
Member States to deviate from the common regime or a harmonized rule. 
Such authorization measures endanger the unity of the internal market just 
as much as Member State measures given that they lead to differentiations 
between comparable situations in different Member States. Moreover, while 
it is true that the Union itself has no incentive to enact discriminatory acts, 
the Council – the Union institution which has a predominant role in the 
legislative process – consists of the Member States. The Member States 
certainly do have an interest in obtaining special favourable treatment in 
deviation from the common rules and – under the circumstances of supra-
national lawmaking – they are in a position to extract such. Compromises 
may be unavoidable and, thus, discriminatory measures can pass through 
the channels of Union legislation. This is even more so where the legislative 
procedure prescribes unanimity voting, as is the case with all the Union acts 
concerning taxation. Hence, Union measures may well contain distinctly 
applicable or outright discriminatory provisions. Therefore, the Court’s low 
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standard of scrutiny of Union legislation in the light of the fundamental 
freedoms cannot be excused by the reason that there is no need for a more 
effective scrutiny. 

As regards the question how the Court avoids the need to scrutinize the 
legality of secondary law in the light of primary law, three techniques can 
be distinguished. The first is applied when at issue is the relationship of 
national law – secondary law – primary law. As regards the fundamental 
freedoms, the Court established the rule that in exhaustively harmonized 
areas, national law is to be tested only against secondary law and not against 
the fundamental freedom under the scope of which the situation may other-
wise fall. By means of this rule, the Court can avoid addressing the question 
whether the national measure at issue complies with the requirements of 
the freedoms and thus, also the ensuing question of the compatibility of 
secondary law with the freedoms. This rule combined with the presumption 
of legality of Union acts, i.e. lack of ex officio examination of the validity 
of Union acts, helps the Court stay away from examining the compatibility 
of secondary law with the fundamental freedoms. 

With regard to the relationship of national law – secondary law – primary 
law an important question is to whom the infringement of primary law – eit-
her that of the fundamental freedoms or the State aid rules – is to be attribu-
ted when the infringement follows from the exercise by a Member State of 
an option or authorization granted by secondary law. Where secondary law 
grants an authorization which leaves no discretion to the Member States as 
regards the way in which it can be exercised, the ensuing infringement must 
be imputed to the Union. On the other hand, where a tax directive grants an 
option which leaves sufficient margin of discretion to the Member States 
and a Member State exercises it in a way which breaches primary law, the 
infringement is imputable to the Member State. 

There is an important difference between the fundamental freedoms and the 
State aid rules in this respect. While the prohibitions set out under the free 
movement provisions are addressed not only to the Member States but also 
the Union legislature, the same is not true in the case of the State aid rules. 
The definition of State aid requires that aid must be granted by a Member 
State; therefore, Union aid is excluded from the scope of Article 107(1) 
TFEU. Thus, while a Union act may very well infringe the fundamental 
freedoms, the State aid rules exclude a priori the possibility that aid gran-
ted by a Union act could be in breach of Articles 107-108 TFEU. However, 
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Union measures which distort competition by selectively favouring certain 
undertakings ought to be reviewed in the light of the principle of equality 
as a general principle of EU law. 

The second technique used by the Court for the purpose of avoiding direct 
conflicts between primary and secondary law is consistent interpretation 
whereby the Court construes secondary law in a way which renders it com-
patible with primary law. Apart from enabling the Court to circumvent the 
question of validity of secondary law, consistent interpretation can also be 
used for construing an undefined term or imprecise norm included in secon-
dary law with the help of primary law. 

Consistent interpretation becomes highly relevant in connection with the 
concept of abuse and its various manifestations in the different areas of 
taxation. In particular, the question is to what extent the specific anti-abuse 
provisions of the direct tax directives are – and should be – interpreted con-
sistently with the general (case law-based) doctrine of prohibition of abuse. 
The answer to this question depends on the status of the latter doctrine. The 
Court’s position, i.e. the prohibition of abuse of rights is a general principle 
of EU law, implies that it has the ranking of primary law of a constitutional 
nature meaning that secondary law must comply with it. Under this view, 
the specific anti-abuse provisions of the direct tax directives must be in line, 
as a matter of normative hierarchy, with the general principle of prohibition 
of abuse. Accordingly, the Court has strived to interpret consistently the 
directives’ anti-abuse rules with the concept of abuse which it developed in 
the context of its case law on the fundamental freedoms and VAT thereby, 
trying to formulate a uniform concept of abuse. In contrast to the Court’s 
perception, in this thesis it is suggested that the prohibition of abuse should 
be considered a principle of interpretation rather than a formal general 
principle. This, however, does not affect the conclusion that the anti-abuse 
rules of the direct tax directives need to be construed consistently with the 
general doctrine of prohibition of abuse which applies to the abuse of the 
fundamental freedoms. This follows from the objective of the direct tax 
directives and the fact that they are aimed at giving effect to the fundamen-
tal freedoms in their respective areas of application. In the light of this, it 
is reasonable that the concept of abuse within the scope of the direct tax 
directives should be interpreted in the same way as under the fundamental 
freedoms. The anti-abuse rule of the Parent-Subsidiary Directive, which is a 
mere authorization for the Member States to apply the anti-avoidance rules 
under their domestic laws or tax treaties, can be interpreted consistently 
with the general doctrine of prohibition of abuse. In contrast, the wording of 
the Merger Directive’s anti-abuse clause does not leave scope for consistent 
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interpretation, as it deviates considerably from the content of the general 
doctrine of prohibition of abuse insofar as it does not refer to the objective 
element of abuse (i.e. artificiality of the transaction) only to the subjective 
one (i.e. tax avoidance purpose). Having regard to this the Court should have 
declared invalid the provision instead of interpreting it contra legem to the 
effect of bringing it into accord with the general abuse doctrine. A solution 
may be brought about by the pending proposal of amending uniformly the 
anti-abuse provisions of all the direct tax directives along the line of the 
general abuse doctrine.

Finally, the third technique through which the Court avoids the need to 
formally invalidate secondary legislation which is in breach of primary law 
is the relaxation of the proportionality standard towards Union acts. The 
Court, when analysing the proportionality of Union measures prima facie 
infringing the freedoms, had normally used the ‘manifestly inappropriate’ 
test which leaves a wide margin of discretion to the Union legislature in stri-
king a balance between two conflicting interests, i.e. the internal market and 
the public policy objective pursued by the Union measure at issue. Under 
this test, the various elements of proportionality are not examined to the 
same extent as they would be in the case of Member State measures. More 
recently, the Court seems to have abandoned the ‘manifestly inappropriate’ 
test and has started to carry out a detailed analysis of the suitability and, 
especially, the necessity of Union measures. The tendency can be observed 
both in cases where Union acts are scrutinized in the light of fundamen-
tal rights and where they are reviewed under the fundamental freedoms. 
However, the enhanced proportionality analysis has so far resulted in the 
invalidation of the Union measure only in fundamental rights cases. This 
signals, on the one hand, that in the fundamental freedom analysis, the 
standard of proportionality is still not the same for Union measures and 
Member State measures and, on the other hand, that a lower standard of 
proportionality applies to Union measures in cases where the interests and 
rights at issue are of an economic nature. 

The low intensity of judicial review over secondary Union law can be 
explained by the Court’s intent not to interfere with the institutional balance 
in the Union as well as, by the circumstances of constitutional pluralism 
under which the primary focus of the Court is and has been to ensure the 
status of EU law vis-à-vis national law rather than enforcing substantive 
standards towards the Union legislature. In addition, the Court’s deferential 
attitude recognizes the difficulties inherent to a supranational legislative 
process, which requires – in the field of taxation – the consensus of 28 
Member States. While these factors may justify the Court’s rejection of 
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judicial activism in the substantive scrutiny of Union legislation, they can-
not justify weakening the hierarchy of norms under EU law and rendering 
the constitutional review of secondary legislation a mere formality. The 
hierarchy of norms is one of the fundaments of the Union’s legal system 
and its constitutional construct. Ensuring that Union legislation complies 
with primary law – whether the fundamental rights, general principles or 
the fundamental freedoms – is essential, on the one hand, as a constituti-
onal guarantee in the absence of which the authority of EU law may be 
challenged, and, on the other hand, as a guarantee that the internal market 
– the economic constitution of the Union – remains free of restrictions and 
distortions even from Union legislation. 

In this thesis, the relationship of various sources of EU law is examined 
by focusing on the field of taxation. It is a policy field with some specific 
characteristics which make it especially a suitable context to demonstrate 
the various aspects of the interactions of primary and secondary Union law. 
As far as direct taxation is concerned, harmonization is marginal and frag-
mented in this area. As a consequence of lacking harmonization and the 
uncoordinated exercise of national tax policies, there are still significant 
obstacles to the internal market created by national direct tax measures. 
Negative integration based on the primary law freedoms can offer only a 
partial solution insofar as it tackles only discriminatory national tax measu-
res leaving obstacles stemming from disparities between the national tax 
systems and juridical double taxation unresolved. Therefore, negative integ-
ration cannot and should not take over the role and function of harmonizing 
secondary law. 

As regards potential conflicts between primary law and secondary law in the 
field of direct taxation, the limited or imperfectly defined scope of the direct 
tax directives cannot, of itself, lead to an infringement of the fundamental 
freedoms. However, the fact that the narrowly drafted direct tax directives 
leave certain potential subjects outside the scope of a beneficial regime, 
where they are in a comparable situation to those falling within the scope 
of the regime, may contravene the principle of equality. Some of the direct 
tax directives, in certain respects, have become obsolete or even conflicting 
with the fundamental freedoms due to the lack of their adaptation to the 
evolving process of integration which is a consequence of the blocking 
effect of the unanimity requirement prevailing in the legislative procedure 
in the field of taxation. 

As far as indirect taxation is concerned, the exhaustive harmonization which 
exists in this area displays a different aspect of the relationship of primary 
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and secondary law from those examined in the case of direct taxation. Due 
to the substantial presence of secondary law, there is greater potential for 
conflicts with primary law. However, the Court, also in this area of taxation, 
refrains from exercising an effective judicial review over Union legislation. 

The tax directives contain a host of derogations, special arrangements and 
transitional rules addressed to certain Member States. It is argued in this 
thesis that discrimination for the Union legislature should be prohibited not 
only in the sense that a Union act cannot treat domestic and cross-border 
situations differently from the perspective of the individual Member States 
but also to the effect that it cannot regulate similar situations in the various 
Member States differently unless such is justified by the objective differen-
ces between the Member States. In view of this, some of the derogations, 
special and transitional arrangements under the tax directives could well be 
challenged on the basis that they lead to unequal treatment and introduce 
new disparities to the already diverging tax legislation of the Member States.

The conclusion that the Court ought to enhance the intensity of substantive 
review of secondary law applies equally to the field of taxation even if – or 
precisely because – the adoption of secondary law in this domain is especi-
ally hard and therefore, often loaded with compromises which are far from 
being immaculate from the point of view of compliance with primary law. 

This thesis also includes an analysis of the relationship between two norms 
of primary EU law, the fundamental freedoms and the State aid rules, which 
are at the same level of the normative hierarchy. In this horizontal relati-
onship, the focus is on methodology. In particular, a comparison is provided 
of the methods of analysis applied by the Union Courts when they test the 
compatibility of national tax measures with the fundamental freedoms, on 
the one hand, and the State aid rules, on the other. The analysis shows a 
gradual but clear convergence of these two methods. As a result of the con-
vergence both the fundamental freedom analysis and the State aid analysis 
of national tax measures boil down to the question (i) whether the national 
measure under review treats objectively comparable situations differently 
and if so, (ii) whether such differential treatment can be justified. This is 
the basic pattern of analysis under any rule which prescribes an obligation 
of equal treatment. This indicates that both the fundamental freedoms and 
the State aid rules are the expression of the principle of equality in their 
specific field of application. 

The main driver in the approximation of the State aid analysis to the fun-
damental freedom analysis is the interpretation given by the Court(s) to the 



740

Summary

concept of selectivity. In particular, the Court interprets selectivity in a way 
that it requires a comparative analysis similar to the one used for the esta-
blishment of discrimination. Hence, both selectivity and discrimination are 
concerned with different treatment of comparable situations. With respect 
to the criterion of comparison, under the fundamental freedoms the Court 
takes essentially three factors into account for the purpose of establishing 
comparability between two distinct situations: (i) the tax treatment of the 
cross-border situation under the law of the Member State concerned, (ii) 
the factual circumstances of the case, and (iii) the objective of the national 
measure under review. It is not clear what the actual comparability crite-
rion is, as the Court treats randomly one or the other of the three factors as 
such. The comparison test which the Court uses under the State aid rules 
integrates all these factors. Nevertheless, the selectivity analysis under the 
State aid rules also involves ambiguity, as the Court sometimes uses as a 
comparability criterion the objective of the measure under review while at 
other times the objective of the system of which the measure forms part. 

As far as the justification phase of the analysis is concerned, a common fea-
ture between the fundamental freedoms and the State aid rules is that under 
both rules the case law-based justification grounds play an important role 
besides or, instead of, the Treaty-based exceptions. Furthermore, the reasons 
which are accepted under the State aid rules as justification by the nature 
and general scheme of the system are similar to the accepted justification 
grounds under the fundamental freedoms (balanced allocation of taxing 
rights, cohesion of the tax system, preventing tax avoidance, effectiveness 
of fiscal supervision) in the sense that they are all reasons internal to the tax 
system. Finally, another symptom of convergence is that the proportionality 
test forms part of both the fundamental freedom analysis and the State aid 
analysis. 

This thesis sets out a proposal for a consistent analytical framework accor-
ding to which national tax measures should be examined under the State aid 
rules. Under the proposed analytical framework, the analysis of prima facie 
selectivity depends on whether the measure under review is a self-sufficient 
measure or it forms part of a broader system. In the case of a self-sufficient 
measure, that is, a measure which constitutes a system itself – either the 
general tax system or a subsystem – the question to be answered under 
the State aid review is whether its scope is defined in such a way that it 
covers all the undertakings which are in a legally and factually comparable 
situation in the light of the objective of the tax. Thus, the prima facie selec-
tivity of such measure is to be established via the pure comparison approach 
without the need to identify a reference system and a derogation from the 
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latter. By this interpretation, the State aid regime can be used to ensure that 
taxes are levied in a coherent and neutral way so that all those subjects who 
should be liable to tax according to the internal logic of the tax are, in fact, 
covered by the scope of the tax. 

In the case of measures which form part of a broader, comprehensive sys-
tem the derogation approach also plays a role in establishing their prima 
facie selectivity. Under this approach, first, the reference system must be 
identified and then it has to be examined whether the (dis)advantageous 
treatment that the tax measure entails constitutes a derogation from such 
reference system inasmuch as it leads to situations which are legally and 
factually comparable being treated differently. The rules which make up 
the reference system are those which implement the fundamental guiding 
principle of the system, which can be either the principle of ‘ability to pay’ 
or another specific principle, for example, environmental protection. Thus, 
in the case of these measures, the analysis combines the derogation test with 
the comparison test. 

Furthermore, under the proposed analytical framework, any unjustified dif-
ferentiation within a system which constitutes a derogation to either direc-
tion from the benchmark can constitute State aid whether it is an advantage 
or a disadvantage for certain undertakings. 

A comparison is made both at the stage of examining prima facie selectivity 
and that of justification. At the first stage of the analysis, the objective of 
the system is taken as the criterion of comparison while at the justification 
stage the objective of the measure.

Under the proposed analytical framework, general policy objectives which 
are external to the tax system can justify prima facie selective measures 
as long as they are compatible with the internal market and its underlying 
rules and principles. 

Finally, the analysis in this thesis extends to the issue of overlap between 
the fundamental freedoms and the State aid rules. Due to the similarity of 
the methods of analysis under the two regimes, one and the same national 
measure may qualify both as State aid and as a restriction on the funda-
mental freedoms. Due to the differences in the enforcement mechanisms 
of the two regimes and the contradictory remedies which follow from their 
infringement, their concurrent application should be avoided. To this effect, 
the State aid rules should be considered as general rules in relation to the 
more specific fundamental freedoms. This follows from the fact that the 
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relationship of the core concepts of these two legal regimes, i.e. selectivity 
and discrimination, is also in the nature of general – specific. In particular, 
selectivity covers all differential treatment of comparable situations which 
distort competition while discrimination targets a specific category of such 
differential treatments namely, that between residents and non-residents or 
domestic and cross-border situations. Accordingly, national measures which 
treat non-residents less favourably than residents should be tackled by the 
more specific norm, that is, the fundamental freedoms. On the basis of the 
lex specialis premise, these measures come within the scope of the freedoms 
which excludes the application of the more general rule, i.e. the State aid 
rules. When a national measure entails a differentiation other than cross 
border – domestic or resident – non-resident it will come within the scope 
of the general rule, i.e. State aid. 
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In dit proefschrift wordt een systematische analyse uiteengezet van het ver-
band tussen de verschillende bronnen van Europees recht, waarbij een meer 
theoretische en conceptuele benadering wordt gehanteerd dan die welke 
momenteel in de Engelstalige academische literatuur prevaleert. De syste-
matische analysemethode is gebaseerd op een diepgaande en gedetailleerde 
bestudering van de rechtspraak van  het Hof van Justitie van de Europese 
Unie. Deze rechtspraak speelt een cruciale rol bij het definiëren van de 
verbanden tussen de verschillende rechtsbronnen binnen het Europese 
rechtsstelsel. Met andere woorden: het doel van dit proefschrift is eerst en 
vooral om regels en beginselen uit de rechtspraak van het Hof van Justitie te 
destilleren die bepalend zijn voor de wisselwerking, strijdigheden en over-
lapping van de verschillende bronnen van Europese rechtsnormen en te 
pleiten voor een systematische en consistente toepassing van die regels en 
beginselen. Het uitgangspunt dat ten grondslag ligt aan deze benadering is 
dat het Europese recht een stelsel vormt, oftewel een samenhangend geheel 
van rechtsnormen. Sterker nog: in dit proefschrift wordt het Europees recht 
in feite beschouwd als het rechtsstelsel van een politieke formatie van de 
federale soort, dat gekenmerkt wordt door grondwettelijke consistentie en 
een hiërarchische schikking van normen. 

Het beginsel dat het Europees recht een hiërarchische schikking van normen 
is, dient in bepaalde opzichten te worden genuanceerd. Ten eerste zijn er 
normen ingevolge Europees recht die zich op een en hetzelfde niveau binnen 
de normatieve hiërarchie bevinden en derhalve onderling niet in enig hiërar-
chisch verband staan. Dit is het geval bij de verschillende wetten van de 
Europese instellingen, die geheel tot het secundaire Europese recht behoren. 
Verordeningen, richtlijnen en besluiten zijn binnen de normatieve hiërarchie 
allemaal gelijk gerangschikt. Dit houdt in dat de democratische legitimering 
van de auteurs van deze wetten en de procedure waarmee ze worden aange-
nomen geen invloed hebben op de rangschikking van deze wetten binnen de 
rechtsorde. De enige uitzondering hierop is het hiërarchische verband tussen 
een basiswet en de gedelegeerde/uitvoeringswet die op grond van de basis-
wet is aangenomen. Een andere strijdigheid tussen Europese rechtsnormen 
die zich op hetzelfde niveau in de hiërarchie bevinden doet zich voor wan-
neer verschillende normen van primair recht, zoals een fundamenteel recht 
en een verdragsvrijheid, met elkaar in botsing komen. Het Hof van Justitie 
beschouwt deze situatie als een botsing van ‘beginselen’. In plaats van de 
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ene norm boven de andere te laten prevaleren, wil het Hof van Justitie de 
strijdige beginselen optimaliseren, namelijk deze zoveel mogelijk realiseren 
met inachtneming van de specifieke omstandigheden van het geval. 

De tweede nuancering van de stelling dat Europees recht een hiërarchische 
normatieve orde vormt, heeft betrekking op het verband tussen primair en 
secundair recht. De oprichtingsverdragen, de algemene beginselen van het 
Europese recht en de fundamentele rechten zijn zonder twijfel de hoogst 
gerangschikte normen binnen de rechtsorde van de EU en hebben een 
grondwettelijke status waaraan het secundaire recht zich moet conformeren. 
Uit bestudering van de jurisprudentie van het Hof van Justitie betreffende 
de materiële toetsing van Europese wetgeving blijkt echter dat het Hof een 
uiterste lage standaard gebruikt bij het beoordelen of het secundaire recht 
verenigbaar is met het primaire recht. Hierdoor wordt de hiërarchie tussen 
primair en secundair recht verzwakt. 

Meer in het bijzonder komt uit de in dit proefschrift uitgevoerde analyse 
van de jurisprudentie naar voren dat, ten eerste, de intensiteit waarmee 
secundair recht wordt getoetst afhankelijk is van de vraag of de wet uit 
het secundaire recht wordt beoordeeld naar de overeenstemming daarvan 
met formele regels, en dan met name de bepalingen in de oprichtingsver-
dragen ten aanzien van juridische grondslagen, of normen van materiële 
aard. Het Hof is veel terughoudender om een materiële beoordeling van 
secundair Europees recht uit te voeren dan een formele beoordeling. Ten 
tweede is er een verschil waarneembaar tussen de benadering van het Hof 
bij toetsing van secundair recht ingevolge de algemene beginselen van het 
Europese recht (met inbegrip van de fundamentele rechten) en zijn beoor-
deling ingevolge de verdragsbepalingen betreffende het vrije verkeer, ofte-
wel de fundamentele vrijheden. Met name heeft het Hof de beoordeling 
van Europese wetgeving in het licht van fundamentele rechten recentelijk 
geïntensiveerd. De handhaving van strengere normen voor fundamentele 
rechten tegen over de Unie wetgever lijkt echter beperkt te zijn tot niet-eco-
nomische fundamentele rechten. Aldus laat het Hof nog steeds een ruime 
beoordelingsvrijheid toe ten aanzien van de Europese wetgeving in situaties 
waarin het in wezen om een economisch belang gaat. De toetsingsstandaard 
voor Europese wetten in het licht van de fundamentele vrijheden blijft dan 
ook – gezien de inherente economische aard daarvan – zeer laag. 

Hoewel Unie recht in principe uniform van toepassing zis op de gehele 
Europese Unie, kennen zij veelal bevoegdheden toe aan één of meer of alle 
lidstaten om van het gemeenschappelijke regime of een geharmoniseerde 
regel af te wijken. Dergelijke bevoegdheidsmaatregelen vormen daarom 
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evenzeer een bedreiging voor de eenheid van de interne markt als maatrege-
len van de lidstaten zelf. Immers, zij leiden tot verschillen bij vergelijkbare 
situaties in de onderscheiden lidstaten. Bovendien geldt dat hoewel er wel-
iswaar geen reden voor de Europese Unie zelf is om discriminerende wetten 
aan te nemen, de Raad (de Europese instelling die in het wetgevingsproces 
een overheersende rol speelt) door de lidstaten wordt gevormd. De lidstaten 
hebben er wel degelijk belang bij om een bijzondere, gunstige behandeling 
te verkrijgen die afwijkt van de gemeenschappelijke regels en zij bevinden 
zich (onder de omstandigheden van supranationale wetgeving) in een positie 
waarin zij die ook kunnen bewerkstelligen. Aan compromissen valt wellicht 
niet te ontkomen en zo kunnen discriminatoire maatregelen dan ook door de 
kanalen van de Europese wetgeving worden geloodst. Dit geldt temeer wan-
neer de wetgevingsprocedure een unanieme stemming voorschrijft, zoals 
het geval is bij alle Europese wetten betreffende belastingheffing. Aldus is 
het goed mogelijk dat Europese maatregelen onderscheidenlijk toepasbare 
of eenvoudigweg discriminatoire bepalingen bevatten. De lage toetsings-
standaard van het Hof met betrekking tot Europese wetgeving kan in het 
licht van de fundamentele vrijheden derhalve niet worden gerechtvaardigd 
met het argument dat een effectievere toetsing niet noodzakelijk is. 

Ten aanzien van de vraag over de wijze waarop het Hof de noodzaak tot een 
toetsing van secundair recht in het licht van primair recht uit de weg gaat, 
kunnen drie technieken worden onderscheiden. De eerste wordt toegepast 
wanneer het gaat om het verband tussen nationaal recht – secundair recht 
– primair recht. Ten aanzien van de fundamentele vrijheden heeft het Hof 
als regel vastgesteld dat de nationale wetgeving in uitputtend geharmoni-
seerde gebieden uitsluitend aan secundair recht moet worden getoetst en 
niet aan de fundamentele vrijheid waarbinnen de situatie anders zou kunnen 
vallen. Het Hof hoeft dankzij deze regel niet in te gaan op de vraag of de 
betreffende nationale maatregel aan de eisen van de vrijheden voldoet en 
dus ook niet op de daaruit voortvloeiende vraag of het secundaire recht in 
overeenstemming is met de vrijheden. In combinatie met de aanname van 
wettigheid van Europese wetgeving, d.w.z. het ontbreken van ambtshalve 
beoordeling van de geldigheid van Europese wetgeving, draagt deze regel 
eraan bij dat het Hof zich niet hoeft te buigen over de vraag of het secun-
daire recht in overeenstemming is met de fundamentele vrijheden. 

Met betrekking tot het verband tussen nationaal recht – secundair recht 
– primair recht is een belangrijke vraag aan wie de inbreuk op primair  
recht – hetzij de fundamentele vrijheden, hetzij de regels voor overheids- 
steun – moet worden toegeschreven wanneer de inbreuk het gevolg is van 
de uitoefening door een lidstaat van een door secundair recht verleende 
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keuzemogelijkheid of bevoegdheid. Wanneer het secundaire recht een 
bevoegdheid verleent die de lidstaten geen ruimte biedt om zelf te bepalen 
hoe deze bevoegdheid kan worden uitgeoefend, moet de daaruit volgende 
inbreuk aan de EU worden toegeschreven. Daarentegen geldt dat, wanneer 
een fiscale richtlijn een keuzemogelijkheid verleent die de lidstaten voldoende  
beleidsruimte biedt en een lidstaat van deze mogelijkheid gebruikmaakt op 
een wijze waarbij het primaire recht wordt geschonden, die  schending aan 
de lidstaat moet worden toegerekend. 

Er bestaat in dit opzicht een belangrijk verschil tussen de fundamentele 
vrijheden en de regels op het gebied van staatssteun. Waar de verboden 
in de bepalingen ten aanzien van het vrije verkeer niet alleen gericht zijn 
op de lidstaten maar ook op de Europese wetgever, geldt dat niet voor de 
regels betreffende staatssteun. De definitie van staatssteun vereist dat steun 
door een lidstaat moet worden verleend; steun die wordt verleend door de 
Europese Unie valt daarom niet binnen de reikwijdte van artikel 107 lid 1 
VWEU. Hoewel een Europese wet dus wel degelijk inbreuk kan maken op 
de fundamentele vrijheden, wordt met de regels betreffende staatssteun op 
voorhand uitgesloten dat steun die door een Europese wet wordt verleend 
in strijd zou kunnen zijn met artikel 107-108 VWEU. Europese maatre-
gelen waarmee als gevolg van een selectieve begunstiging van bepaalde 
ondernemingen de mededinging wordt verstoord, zouden echter moeten 
worden beoordeeld in het licht van het gelijkheidsbeginsel als een algemeen 
beginsel van Europees recht. 

De tweede techniek die door het Hof wordt gebruikt om directe strijdighe-
den tussen het primaire en het secundaire recht te ontwijken is een conforme 
interpretatie waarbij het Hof het secundaire recht zodanig interpreteert dat 
het aansluit bij het primaire recht. Een conforme interpretatie stelt het Hof 
niet alleen in staat om de wettigheidsvraag ten aanzien van het secundaire 
recht uit de weg te gaan maar kan ook worden gebruikt om met behulp van 
het primaire recht een niet gedefinieerde termijn of niet-concrete norm in 
het secundaire recht te interpreteren. 

Conforme interpretatie wordt uiterst relevant waar het gaat om het con-
cept ‘misbruik’ en de verschillende verschijningsvormen daarvan binnen 
de onderscheiden gebieden van belastingheffing. De vraag is met name in 
hoeverre de specifieke antimisbruikbepalingen van de richtlijnen inzake 
directe belastingen op één lijn met de algemene (op de rechtspraak geba-
seerde) leer van verbod op misbruik (zouden moeten) worden uitgelegd. 
Het antwoord op deze vraag hangt af van de status van laatstgenoemde 
leer. Het standpunt van het Hof, namelijk dat het verbod op misbruik van 
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rechten een algemeen beginsel van Europees recht is, impliceert dat deze 
leer in termen van rangschikking de status heeft van een primair recht van 
een grondwettelijke aard, hetgeen betekent dat het secundaire recht daarop 
moet aansluiten. Vanuit die zienswijze dienen de antimisbruikbepalingen in 
de richtlijnen inzake directe belastingen op grond van de normatieve hiërar-
chie overeen te stemmen met het algemene beginsel inzake het verbod op 
misbruik van recht. Het Hof heeft er aldus naar gestreefd de antimisbruik-
regels in de richtlijnen consistent uit te leggen op een wijze die aansluit bij 
het misbruikconcept dat door het Hof is ontwikkeld in het kader van zijn 
rechtspraak over de fundamentele vrijheden en btw, waarbij het Hof heeft 
getracht een uniform misbruikconcept te formuleren. In tegenstelling tot 
die insteek van het Hof wordt in dit proefschrift geopperd dat het verbod op 
misbruik niet als een formeel algemeen beginsel moet worden beschouwd, 
maar als een uitlegbeginsel. Dit heeft echter geen invloed op de conclu-
sie dat de antimisbruikregels in de richtlijnen inzake directe belastingen 
consistent moeten worden uitgelegd in overeenstemming met de algemene 
misbruikleer die van toepassing is op misbruik van de fundamentele vrij-
heden. Dit volgt uit het doel van de richtlijnen inzake directe belastingen 
en het feit dat deze erop gericht zijn de fundamentele vrijheden binnen hun 
respectieve toepassingsgebieden te implementeren. Met het oog hierop zou 
het misbruikconcept binnen de reikwijdte van de richtlijnen inzake directe 
belastingen redelijkerwijs op dezelfde wijze moeten worden uitgelegd als 
het geval is ingevolge de fundamentele vrijheden. De antimisbruikregel in 
de moeder-dochterrichtlijn, die slechts een bevoegdheid vormt voor de lid-
staten om de regels ter bestrijding van belastingontduiking ingevolge hun 
nationale wetten of belastingverdragen toe te passen, kan consistent met 
de algemene leer van betreffende het verbod op  misbruik worden uitge-
legd. De formulering van het antimisbruikbeding in de fusierichtlijn laat 
daarentegen geen ruimte over voor een conforme interpretatie omdat deze 
aanzienlijk verschilt van de inhoud van de algemene leer van het misbruik-
verbod, in die zin dat niet wordt verwezen naar het objectieve element van 
misbruik (namelijk de kunstmatigheid van de transactie) maar uitsluitend 
naar het subjectieve element (namelijk de beoogde belastingontduiking). 
Met het oog hierop had het Hof de bepaling nietig moeten verklaren in 
plaats van deze contra legem uit te leggen teneinde deze te doen aansluiten 
bij de algemene misbruikleer. Een oplossing wordt mogelijk geboden met 
het hangende voorstel om de antimisbruikbepalingen van alle richtlijnen 
inzake directe belastingen op uniforme wijze in overeenstemming met de 
algemene misbruikleer aan te passen.

De derde en laatste techniek waarmee het Hof voorkomt dat secundaire 
wetgeving die in strijd is met primair recht formeel nietig moet worden 
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verklaard is de versoepeling van de evenredigheidsstandaard ten aanzien 
van Unie recht. Het Hof had tot voor kort bij de beoordeling van de evenre-
digheid van Europese maatregelen die prima facie inbreuk op de vrijheden 
de ‘kennelijk ongeschikt’-toets gehanteerd, waarbij de Unie wetgever veel 
ruimte wordt gegeven om een evenwicht te vinden tussen twee strijdige 
belangen, namelijk de interne markt en het doel van de openbare orde dat 
met de betreffende Europese maatregel wordt nagestreefd. Bij deze toets 
worden de verschillende elementen van evenredigheid niet in dezelfde mate 
beoordeeld als bij maatregelen van lidstaten het geval zou zijn. Het Hof lijkt 
de ‘kennelijk ongeschikt’-toets meer recentelijk te hebben losgelaten en is 
overgegaan op een gedetailleerde analyse van de geschiktheid van Europese 
maatregelen, en met name de noodzaak ervan. Deze tendens is zowel zicht-
baar in gevallen waarin Europese wetten in het licht van fundamentele rech-
ten worden getoetst als waarin zij op de voet van de fundamentele vrijheden 
worden beoordeeld. De uitgebreide evenredigheidsanalyse heeft tot nu toe 
echter uitsluitend in gevallen met betrekking tot fundamentele rechten tot de 
nietigverklaring van de Europese maatregel geleid. Dit duidt er enerzijds op 
dat de evenredigheidsstandaard bij de analyse van de fundamentele vrijheid 
nog steeds niet hetzelfde is voor Europese maatregelen en voor maatregelen 
van de lidstaten zelf en anderzijds dat voor Europese maatregelen een lagere 
evenredigheidsstandaard geldt wanneer het gaat om belangen en rechten van 
economische aard. 

De lage intensiteit van de juridische beoordeling ten opzichte van secun-
dair Europees recht is te verklaren door de intentie van het Hof om het 
institutionele evenwicht binnen de EU niet aan te tasten, alsmede door de 
omstandigheden van het grondwettelijke pluralisme, waarbij het Hof altijd 
eerst en vooral de positie van Europees recht ten aanzien van het nationale 
recht wil zekerstellen in plaats van materiële standaarden ten gunste van 
de Unie wetgever af te dwingen. Daarnaast onderkent het Hof met deze 
eerbiedige houding de problemen die met het grensoverschrijdende wetge-
vingsproces gepaard gaan, waarbij – op het gebied van belastingheffing – de 
unanieme overeenstemming van 28 lidstaten nodig is. Hoewel deze factoren 
de afwijzing van het Hof van gerechtelijk activisme bij de materiële toetsing 
van Europese wetgeving wellicht rechtvaardigen, vormen ze geen reden om 
de hiërarchie van normen ingevolge Europees recht te verzwakken en de 
grondwettelijke beoordeling van secundaire wetgeving tot een formaliteit 
te reduceren. De hiërarchie van normen is een van de grondslagen van het 
Europese rechtsstelsel en zijn grondwettelijke samenstelling. De zekerheid 
dat Europese wetgeving met het primaire recht overeenstemt – ongeacht 
of het gaat om fundamentele rechten, algemene beginselen of de funda-
mentele vrijheden – is enerzijds essentieel als grondwettelijke garantie, bij 
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gebreke waarvan de autoriteit van het Europese recht onder vuur kan komen 
te liggen, en anderzijds als garantie dat de interne markt (de economische 
constitutie van de EU) zelfs vanuit Unie wetgeving vrij is van beperkingen 
en verstoringen. 

In dit proefschrift wordt het verband tussen de verschillende bronnen van 
Europees recht onderzocht door een gerichte analyse op het gebied van 
belastingheffing. Belastingheffing is een beleidsveld met een aantal speci-
fieke eigenschappen waardoor het een bijzonder geschikt kader biedt om 
de verschillende aspecten van de wisselwerking tussen primair en secundair 
Europees recht aan te tonen. De directe belastingheffing is slechts marginaal 
en gefragmenteerd geharmoniseerd. Als gevolg van het gebrek aan harmoni-
sering en de ongecoördineerde toepassing van nationaal belastingbeleid zijn 
er nog steeds aanzienlijke, door nationale maatregelen voor directe belas-
tingen opgeworpen, obstakels voor de interne markt. Negatieve integratie 
op basis van de vrijheden uit het primaire recht kan slechts een gedeelte-
lijke oplossing bieden, aangezien hiermee slechts discriminatoire nationale 
belastingmaatregelen worden aangepakt terwijl obstakels als gevolg van 
verschillen tussen nationale belastingstelsels en juridische dubbele belas-
tingheffing onopgelost blijven. Negatieve integratie kan en mag derhalve 
niet de rol en functie van harmoniserend secundair recht overnemen. 

Met betrekking tot mogelijke conflicten tussen primair recht en secundair 
recht op het gebied van directe belastingheffing geldt dat de beperkte of 
niet precies gedefinieerde reikwijdte van de richtlijnen inzake directe belas-
tingen als zodanig niet tot een inbreuk op de fundamentele vrijheden kan 
leiden. Het feit dat de restrictief opgestelde richtlijnen inzake directe belas-
tingen bepaalde mogelijke belastingplichtigen buiten de reikwijdte van een 
gunstig regime laten vallen, terwijl zij zich in een vergelijkbare situatie 
bevinden als anderen die wel binnen de reikwijdte van het regime vallen, 
kan echter tegen het gelijkheidsbeginsel indruisen. Een aantal richtlijnen 
op het gebied van directe belastingen is in bepaalde opzichten overbodig 
of zelfs strijdig met de fundamentele vrijheden geworden, omdat ze niet 
zijn aangepast aan het zich gestaag ontwikkelende integratieproces. Dat is 
een gevolg van de blokkerende werking van de unanimiteitseis die in het 
wetgevingsproces op het gebied van belastingheffing prevaleert. 

Ten aanzien van indirecte belastingheffing geldt dat als gevolg van de uit-
puttende harmonisatie waarvan op dit gebied sprake is, andere aspecten 
van het verband tussen primair en secundair recht aan de orde komen dan 
de aspecten die bij de directe belastingheffing zijn onderzocht. Vanwege de 
aanzienlijke aanwezigheid van secundair recht bestaat er een grotere kans 
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op conflicten met primair recht. Het Hof laat echter ook op dit onderdeel 
van de belastingheffing na een effectieve juridische beoordeling ten aanzien 
van Unie recht uit te voeren. 

De belastingrichtlijnen bevatten een groot aantal afwijkingen, bijzondere 
regelingen en overgangsregels die op bepaalde lidstaten zijn gericht. In dit 
proefschrift wordt betoogd dat discriminatie  door de Unie wetgever verbo-
den zou moeten worden, niet alleen in die zin dat Unie recht nationale en 
grensoverschrijdende situaties niet anders mag behandelen vanuit het per-
spectief van de afzonderlijke lidstaten, maar ook omdat daarin vergelijkbare 
situaties in de verschillende lidstaten niet op verschillende wijze mogen 
worden geregeld, tenzij zulks op grond van de objectieve verschillen tussen 
de lidstaten gerechtvaardigd is. Met het oog hierop is het goed mogelijk dat 
een aantal van de afwijkingen, bijzondere regelingen en overgangsregels 
ingevolge de belastingrichtlijnen wordt aangevochten met het argument dat 
deze tot een ongelijke behandeling leiden en nieuwe verschillen invoeren 
tussen de toch al uiteenlopende belastingwetgeving van de lidstaten.

De conclusie dat het Hof zich meer zou moeten bezighouden met een mate-
riële beoordeling van het secundaire recht geldt evenzeer voor het gebied 
van de belastingheffing, zelfs als – of juist omdat – het in dit domein bij-
zonder moeilijk is om secundaire wetgeving aan te nemen en derhalve vaak 
gepaard gaat met tal van compromissen die vanuit het perspectief van over-
eenstemming met primair recht verre van perfect zijn. 

Dit proefschrift bevat tevens een analyse van het verband tussen twee nor-
men van primair Europees recht, namelijk de fundamentele vrijheden en 
de staatssteunregels, die zich op hetzelfde niveau binnen de normatieve 
hiërarchie bevinden. In dit horizontale verband ligt de focus op de metho-
diek. Meer in het bijzonder wordt een vergelijking gegeven van de analy-
semethoden die door de gerechtelijke instellingen van de Europese Unie 
worden gebruikt om de nationale belastingmaatregelen aan (enerzijds) de 
fundamentele vrijheden en (anderzijds) de regels betreffende staatssteun te 
toetsen. Uit de analyse komt naar voren dat deze twee methoden langzaam 
maar zeker convergeren. Als gevolg van die convergentie komt de analyse 
van nationale belastingmaatregelen ten aanzien van zowel fundamentele 
vrijheden als staatssteun neer op de vraag (i) of met de beoordeelde nati-
onale maatregel objectief vergelijkbare situaties op verschillende wijzen 
worden behandeld en, zo ja, (ii) of die verschillende behandeling kan wor-
den gerechtvaardigd. Dit is het fundamentele analysepatroon bij elke regel 
waarin een verplichting tot gelijke behandeling wordt voorgeschreven. Dit 
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duidt erop dat het gelijkheidsbeginsel binnen de specifieke toepassingsge-
bieden zowel tot uiting komt in de fundamentele vrijheden als de regels 
inzake staatssteun. 

De belangrijkste reden dat de analyse ten aanzien van staatssteun en die ten 
aanzien van de fundamentele vrijheden naar elkaar toe groeien is de uitleg 
die door de Europese gerechtelijke instanties aan het concept ‘selectiviteit’ 
wordt toegekend. Selectiviteit wordt met name door het Hof van Justitie  
zodanig uitgelegd dat hiervoor een vergelijkende analyse nodig is die lijkt op 
de analyse die wordt toegepast om discriminatie vast te stellen. Selectiviteit 
en discriminatie zien dus beide op een verschillende behandeling van ver-
gelijkbare situaties. Met betrekking tot het vergelijkingscriterium neemt het 
Hof  ingevolge de fundamentele vrijheden in wezen drie factoren in acht 
bij de beoordeling of twee onderscheiden situaties vergelijkbaar zijn: (i) de 
fiscale behandeling van de grensoverschrijdende situatie ingevolge het recht 
van de betreffende lidstaat, (ii) de feitelijke omstandigheden van het geval, 
en (iii) het doel van de nationale maatregel die ter beoordeling voorligt. 
Het is niet duidelijk wat het feitelijke vergelijkbaarheidscriterium inhoudt, 
omdat het Hof om het even welke van de drie factoren op willekeurige wijze 
als zodanig toepast. De vergelijkingstoets die het Hof ingevolge de regels 
voor staatssteun hanteert brengt al deze factoren samen. Toch gaat ook de 
selectiviteitsanalyse ingevolge de regels voor staatssteun gepaard met ambi-
guïteit, aangezien het Hof soms het doel van de voorliggende maatregel als 
vergelijkbaarheidscriterium hanteert, en dan weer het doel van het stelsel 
waar de maatregel onderdeel van uitmaakt. 

Voor wat betreft de rechtvaardigingsfase van de analyse is een gemeen-
schappelijk kenmerk tussen de fundamentele vrijheden en de regels voor 
staatssteun dat de rechtvaardigingsgronden op basis van de jurisprudentie 
bij beide soorten regelgeving een belangrijke rol spelen als aanvulling op 
(of in plaats van) de uitzonderingen op basis van het Verdrag. Verder zijn de 
redenen die ingevolge de regels voor staatssteun naar de aard en algemene 
opzet van het stelsel als rechtvaardiging worden aanvaard vergelijkbaar met 
de aanvaarde rechtvaardigingsgronden ingevolge de fundamentele vrijhe-
den (evenwichtige verdeling van belastingheffingsrechten, samenhang van 
het belastingstelsel, voorkoming van belastingontduiking, effectiviteit van 
fiscaal toezicht),  in die zin dat al deze redenen inherent aan het belas-
tingstelsel zijn. Een ander symptoom van convergentie is ten slotte dat de 
evenredigheidstoets onderdeel uitmaakt van zowel de analyse ten aanzien 
van de fundamentele vrijheden als de analyse ten aanzien van staatssteun. 
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In dit proefschrift wordt een voorstel uiteengezet voor een consistent analy-
tisch kader op basis waarvan nationale belastingmaatregelen naar de regels 
op het gebied van staatssteun zouden moeten worden beoordeeld. In het 
voorgestelde analytische kader hangt de analyse van prima facie selectivi-
teit af van de vraag of de voorliggende maatregel een op zichzelf staande 
maatregel is of onderdeel uitmaakt van een breder stelsel. In het geval van 
een op zichzelf staande maatregel, d.w.z. een maatregel die zelf een stelsel 
vormt – ofwel het algemene belastingstelsel, ofwel een substelsel – moet 
bij de beoordeling ter zake van overheidssteun antwoord worden gegeven 
op de vraag of de reikwijdte daarvan zodanig is gedefinieerd dat daaronder 
alle ondernemingen vallen die zich in het licht van het doel van de belasting 
in een juridisch en feitelijk vergelijkbare situatie bevinden. De prima facie 
selectiviteit van een dergelijke maatregel dient derhalve te worden vastge-
steld aan de hand van de zuivere vergelijkingsbenadering, zonder dat daarbij 
een referentiestelsel en een afwijking hiervan hoeft te worden bepaald. Met 
deze uitleg kan het staatssteunregime worden gebruikt om ervoor te zorgen 
dat belastingen op samenhangende en neutrale wijze worden geheven, zodat 
allen die volgens de interne logica van de belasting belastingplichtig zouden 
moeten zijn ook daadwerkelijk onder de reikwijdte van de belasting vallen. 

In het geval van maatregelen die deel uitmaken van een breder, veelomvat-
tend stelsel speelt de afwijkingsbenadering eveneens een rol in het vaststel-
len van hun prima facie selectiviteit. Bij deze benadering dient eerst het 
referentiestelsel te worden bepaald en moet vervolgens worden beoordeeld 
of de (on)gunstige behandeling die uit de belastingmaatregel voortvloeit een 
afwijking van dit referentiestelsel vormt, in die zin dat het tot situaties leidt 
die in juridisch en feitelijk opzicht op verschillende wijze worden behan-
deld. De regels waaruit het referentiestelsel bestaat zijn de regels waarmee 
het fundamentele uitgangspunt van het stelsel wordt geïmplementeerd; dat 
kan het ‘draagkracht’-beginsel zijn, of een ander specifiek beginsel, zoals 
milieubescherming. Bij deze maatregelen wordt in de analyse dus de afwij-
kingstoets met de vergelijkingstoets gecombineerd. 

Verder kan elk onterecht verschil binnen een stelsel dat een afwijking rich-
ting de ene of de andere zijde van de standaard vormt in het voorgestelde 
analytische kader worden beschouwd als staatssteun, ongeacht of dit voor 
bepaalde ondernemingen een voor- of een nadeel is. 

Zowel de fase waarin de prima facie selectiviteit wordt beoordeeld als in de 
rechtvaardigingsfase wordt een vergelijking gemaakt. In de eerste fase van 
de analyse wordt het doel van het stelsel als vergelijkingscriterium geno-
men, en in de rechtvaardigingsfase het doel van de maatregel.        
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In het voorgestelde analytische kader kunnen algemene beleidsdoelstellin-
gen die buiten het belastingstelsel staan prima facie selectieve maatregelen 
rechtvaardigen indien ze verenigbaar zijn met de interne markt en de onder-
liggende regels en uitgangspunten daarvan. 

Ten slotte strekt de analyse in dit proefschrift zich uit tot de overlap tus-
sen de fundamentele vrijheden en de regels op het gebied van staatssteun. 
Vanwege de gelijkenis tussen de analysemethoden ingevolge de twee regi-
mes kan een en dezelfde nationale maatregel kwalificeren als overheids-
steun maar ook als een beperking op de fundamentele vrijheden. Vanwege 
de verschillen in handhavingsmechanismen van beide regimes en de tegen-
strijdige rechtsmiddelen die uit de schending daarvan  voortvloeien, stel-
len wij dat gelijktijdige toepassing daarvan moet worden vermeden. Het 
verband tussen de regels voor staatssteun en de fundamentele vrijheden 
dient derhalve te beschouwd als zijnde algemeen (staatssteun) – specifiek 
(fundamentele vrijheden), op basis van het gegeven dat hun kernconcep-
ten, namelijk selectiviteit – discriminatie, in vergelijkbaar verband staan. 
Selectiviteit dekt met name elke verschillende behandeling van vergelijk-
bare situaties waarin de mededinging wordt verstoord, terwijl discriminatie 
op een specifieke categorie van dergelijke verschillende behandelingen is 
gericht, namelijk die tussen ingezetenen en niet-ingezetenen of nationale en 
grensoverschrijdende situaties. Nationale maatregelen waarin niet-ingeze-
tenen minder gunstig worden behandeld dan ingezetenen dienen dan ook te 
worden benaderd vanuit de meer specifieke norm, namelijk de fundamentele 
vrijheden. Op basis van het uitgangspunt van de lex specialis komen deze 
maatregelen binnen de reikwijdte van de vrijheden te vallen, waarin de 
toepassing van de meer algemene regel, d.w.z. de regels op het gebied van 
staatssteun, wordt uitgesloten. Wanneer een nationale maatregel een andere 
differentiatie dan grensoverschrijdend – nationaal of ingezetene – niet-inge-
zetene met zich meebrengt, valt deze binnen de reikwijdte van de algemene 
regel, namelijk staatssteun. 
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