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Chapter 9

Convergence of the analysis of national 
tax measures under the State aid rules and the 

fundamental freedoms

9.1.  Introduction

While in Part II of this thesis we dealt with sources of EU law which are 
in a hierarchical relationship with each other, in this Part we turn to EU 
norms that are placed on the same level of the normative order of EU law. 
Remaining exclusively in the domain of primary EU law we will deal with 
the relationship between the fundamental freedoms and the State aid rules 
set out in the TFEU. Both regimes constitute not only primary EU law but 
also the legal fundaments of the internal market and as such, no relationship 
of super- or subordination exists between them. Therefore, an examination 
of their relationship requires a different perspective than that from which 
primary and secondary law has been analysed. A different perspective 
means that first, we will analyse the method of analysis by which Member 
State measures are reviewed under the State aid rules in comparison with 
the method of analysis applied under the fundamental freedoms. The main 
question in this respect is examined from a dynamic perspective. In par-
ticular, we examine the question whether or not the seemingly different 
analytical approaches under the two regimes have approximated over time 
and to what extent a tendency of convergence can be discerned. As our 
forthcoming examination confirms the existence of such convergence, a 
further question arises. In particular, as long as the method of analysis of 
identifying Member State measures which constitute State aid, on the one 
hand, and which restrict the exercise of intra-Union free movement, on the 
other, is substantially similar, the same Member State measure may fall 
within the scope of both sets of rules. In other words, overlaps between the 
two regimes may occur. The question is, therefore, whether in the case of 
such overlaps the two regimes can be applied simultaneously or a relati-
onship of precedence should be established in order to avoid contradictory 
legal consequences. 
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Throughout this Part we will limit the inquiry to the field of taxation or, 
more precisely, to fiscal State aid1295 and direct tax measures impeding the 
exercise of the fundamental freedoms. While some – or potentially many – 
of the conclusions drawn with regard to fiscal State aid measures may also 
be relevant to other forms of State aid, we do not analyse this issue to any 
extent such analysis falling outside the scope of this thesis.      

One of the most recurring sentences in the case law of the Union Courts 
states that although direct taxation falls within the competence of the 
Member States, the latter must exercise such competence consistently with 
EU law.1296 The most significant constraints imposed by primary EU law on 
the fiscal sovereignty of the Member States are, on the one hand, the free 
movement provisions of the TFEU and, on the other, the State aid rules set 
out in Articles 107 – 108 TFEU. In EU law doctrine, these two regimes of 
primary EU law had traditionally been perceived  as having little in com-
mon and accordingly, not much effort had been made to try to establish 
connecting points between the two or compare the regimes with each other. 
The TFEU also deals with the two regimes separately. The free movement 
provisions are laid down in Part Three (Union policies and internal actions), 
Title II (Free movement of goods) and Title IV (Free movement of persons, 
services and capital) whereas the State aid rules can be found in Part Three, 
Title VII (Common rules on competition, taxation and approximation of 
laws). The State aid rules are part of EU competition law, which explains 
why they are normally linked or compared to other competition rules, such 
as Articles 101-102 TFEU on cartels and abuse of dominant position, rather 
than to the fundamental freedoms. On the other hand, the State aid rules as 
part of competition law also have something in common with the funda-
mental freedoms to the extent that they form the foundations of the internal 

1295. The term ‘fiscal State aid’ encompasses not only aid measures granted through 
the tax legislation of a Member State but also aid given through the social security sys-
tem. Given that these two types of measures tend to raise similar problems, we do not 
distinguish them in this Chapter and use the terms ‘fiscal measure’ and ‘tax measure’ 
interchangeably.
1296. In the context of the free movement provisions e.g.: ECJ, 13 December 2005, Case 
C-446/03 Marks & Spencer v David Halsey (Her Majesty’s Inspector of Taxes), para. 29; 
ECJ, 12 September 2006, Case C-196/04 Cadbury Schweppes and Cadbury Schweppes 
Overseas v Commissioners of Inland Revenue, para. 40; ECJ, 8 November 2007, Case 
C-379/05 Amurta SGPS v Inspecteur van de Belastingdienst/Amsterdam, para. 16; ECJ, 
14 February 1995, Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker, para. 
21. In the context of the State aid rules: ECJ, 15 July 2004, Case C-501/00 Spain v 
Commission, para. 123. In the context of various EU rules and principles: CJ, 29 March 
2012, Case C-417/10 Ministero dell’Economia e delle Finanze, Agenzia delle Entrate v 
3M Italia SpA, para. 25.
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market just like the freedoms.1297 A market where goods, persons, services 
and capital move freely but cannot compete on equal footing due to the 
distortive effects of aids granted by public authorities cannot be considered 
a true internal market. On the other hand, discrimination between domestic 
products and those originating in other Member States or between resident 
and non-resident enterprises also distorts free competition in the internal 
market. Hence, the fundamental freedoms and the State aid rules serve the 
same ultimate purpose, namely an internal market with a level playing field 
for all economic agents.1298 Another common feature between the two sets of 
rules is that they are both instruments of negative integration insofar as they 
contribute to the functioning of the internal market by prohibiting Member 
State measures restrictive on free trade and competition (see Section 8.1.).1299 
However, there are also important differences between the two regimes. 
One such difference commonly pointed out in academic commentary is 
that while the fundamental freedoms are concerned with disadvantages, i.e. 
unfavourable treatment of cross-border situations as compared to purely 
domestic ones, the State aid rules aim at advantages, i.e. favourable treat-
ment of selected groups of enterprises.1300 The fact that the two sets of rules 
look at either less favourable or more favourable treatment suggests that 
they both involve a comparative analysis. This presumed common feature, 
however, is not apparent if we consider how the methods of analysis under 
the two regimes are normally defined.

With regard to the fundamental freedoms, the Court follows a four-step 
approach to establishing infringement of the fundamental freedoms by nati-
onal measures namely, (i) it examines whether the measure falls within 
the scope of any of the freedoms and if so, which one; then (ii) it deci-
des whether the measure discriminates between cross-border and domestic 

1297. Article 3(1)(b) TFEU sets out that the activities of the European Union include 
the establishment of the competition rules necessary for the functioning of the internal 
market (in which regard the Union has exclusive competence). Protocol (No 27) to the TEU 
and TFEU on the internal market and competition provides that “...the internal market 
as set out in Article 3 of the Treaty on European Union includes a system ensuring that 
competition is not distorted”.  
1298. M. O’Brien, Company taxation, State aid and fundamental freedoms: is the next 
step enhanced co-operation?, 30 European Law Review 4 (2005), pp. 209-233, at p. 231; 
P.J. Wattel, Forum: Interaction of State Aid, Free Movement, Policy Competition and Abuse 
Control in Direct Tax Matters, 5 World Tax Journal 1 (2013), pp. 128-144, at p. 129; C. 
Micheau, Fundamental Freedoms and State Aid Rules under EU Law: The Example of 
Taxation, 52 European Taxation 5 (2012), pp. 210- 214, at p. 211.  
1299. Wattel, supra note 1298, p. 129. 
1300. Ibid. See also K. Lenaerts, State Aid and Direct Taxation, in: EU Competition 
Law in Context, Essays in Honour of Virpi Tiili (H. Kanninen, N. Korjus and A. Rosas 
eds., Hart Publishing 2009), pp. 291-306, at p. 292. 
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situations or otherwise restricts the exercise of the freedom at issue; and if 
so (iii) it examines whether such discrimination or restriction can be excu-
sed on the ground that the measure pursues a legitimate objective and is 
justified by imperative reasons in the public interests, and if so (iv) whether 
it pursues such objective in a proportionate way, that is, it is suitable to 
achieve the purported aim and does not go beyond what is necessary in 
order to achieve it (see Section 7.4.3.).1301 The method of analysis does not 
differ from this general pattern when direct tax measures are scrutinized for 
their compatibility with the freedoms.  

On the other hand, in order to decide whether a Member State measure 
qualifies as State aid within the meaning of Article 107(1) TFEU, it has 
to be examined whether the following cumulative conditions are met: (i) 
the measure has to confer an advantage on the recipient; (ii) it has to be 
financed by the State or through State resources; (iii) it has to be selective 
in the sense of favouring certain undertakings or the production of certain 
goods; and (iv) it has to affect trade between the Member States and distort 
competition. In principle, the assessment of fiscal measures under the State 
aid rules follows the same model.1302 This is so because fiscal State aid is 
just another form of State aid. The Court recognized this from the very 
beginning of its case law when it held that the concept of State aid should 
be interpreted broadly encompassing fiscal measures:

“The concept of aid is [...] wider than that of a subsidy because it embraces 
not only positive benefits, such as subsidies themselves, but also interventions 
which, in various forms, mitigate the charges which are normally included in 
the budget of an undertaking and which, without, therefore, being subsidies 
in the strict meaning of the word, are similar in character and have the same 
effect.”1303 

However, the application of the general four-pronged test to fiscal measures 
brings about certain conceptual difficulties, especially with regard to the 
condition of selectivity. The pivotal question in this area is how to dis-
tinguish tax measures which selectively benefit certain enterprises from 

1301. For a much more extended model (developed for the purposes of the free movement 
of goods), see Terra and Wattel, supra note 942, pp. 59-64.  
1302. Lenaerts, supra note 1300, p. 294; Wattel, supra note 1298, p. 129; Micheau, supra 
note 1298, p. 211; M. Lang, State Aid and Taxation: Recent Trends in the Case Law of 
the ECJ, 11 EStAL 2 (2012), pp. 411-421, at p. 411. 
1303. ECJ, 23 February 1961, Case 30/59 De Gezamenlijke Steenkolenmijnen in Limburg 
v High Authority of the European Coal and Steel Community, para. 19; ECJ, 15 March 
1994, Case C-387/92 Banco Exterior de España SA v Ayuntamiento de Valencia, paras. 
13-14; ECJ, 26 September 1996, Case C-241/94 France v Commission (Kimberly Clark), 
para. 34.
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general tax measures. In the Court’s interpretation, answering this ques-
tion requires a comparative analysis aimed at determining whether or not 
enterprises which are in an objectively comparable situation are treated 
differently by the tax measure under review.1304 

This comparative approach to selectivity is similar to the discrimination 
analysis which is aimed at ascertaining whether or not a Member State 
measure infringes the free movement provisions. However, the comparison 
under the fundamental freedoms seems to be more defined as it always 
works with the same comparators, i.e. a cross-border and a domestic situ-
ation, whereas the comparison that the State aid rules call for appears to be 
vaguer without standard comparators and a defined factor on the basis of 
which differential treatment would be prohibited. 

Another common feature of the methods of analysis under the fundamental 
freedoms and the State aid rules is that both allow a prima facie infringe-
ment of the respective norms of primary law to be excused under certain 
conditions. In the context of the fundamental freedoms certain exceptions to 
the prohibition of restrictions on free movement are set out in the provisions 
of the TFEU.1305 In parallel, the TFEU under the State aid rules provides 
for certain exceptions to the main rule that State aid is incompatible with 
the common market insofar as certain aid measures are automatically con-
sidered compatible (Article 107(2) TFEU) while others may be declared 
compatible by the Commission (Article 107(3) TFEU). More importantly, 
the Court has developed through its case law additional exemptions from the 
primary law prohibitions both in the context of the fundamental freedoms 
and that of the State aid rules. While national direct tax measures which 
apparently restrict one or other of the fundamental freedoms can be justified 
by imperative requirements in the public interest, differentiations between 
enterprises entailed by national tax measures are justified, i.e. not selective, 
if they derive from the nature and general scheme of the tax system of 
which they form part. Hence, in the case of both regimes we can observe 
the emergence of case law-based justification grounds. The Court – recog-
nising that the statutory exemptions provide for too narrow escape from the 
prohibitions for national legislatures to introduce measures restrictive on 
free movement or granting selective aid – has expanded the possibility of 

1304. ECJ, 8 November 2001, C-143/99 Adria-Wien Pipeline GmbH and Wietersdorfer 
& Peggauer Zementwerke GmbH v Finanzlandesdirektion für Kärnten, para. 41.
1305. See Articles 36, 45(3), 52, 65 TFEU.
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justification of such measures in order to counterbalance the wide interpre-
tation given to the concepts of discrimination/restriction, on the one hand, 
and selectivity, on the other. 

The method of analysis under the fundamental freedoms involves, as the 
last step, the examination of the proportionality of the restrictive national 
measure to the public interest objective it purports to pursue. Most recently, 
the Court has held that the proportionality assessment is also part of the 
justification analysis under the State aid rules.1306 

The above suggests that the methods of analysis under the fundamental free-
doms, on the one hand, and the State aid rules, on the other, are not as diffe-
rent as they appear to be at first sight. Both analyses involve a comparison 
which aims at verifying whether or not objectively comparable situations 
are treated differently and when such treatment is established, both continue 
to examine whether such can be justified including an inquiry into the pro-
portionality of the measure. In the light of this, the question arises whether 
the methods of analysis under the two regimes do indeed converge. In this 
Chapter, we demonstrate such convergence and investigate its patterns in 
detail. In addition, we set out a proposal for a systematic and coherent 
analytical framework for the assessment of fiscal measures under the State 
aid rules. When devising such framework, we build on the convergence of 
the two analyses by drawing on the lessons that can be inferred from the 
fundamental freedom analysis and importing certain characteristics of the 
latter into the State aid analysis. The method of analysis developed under 
the fundamental freedoms can serve as a model to solve – at least, some 
– problems with which the State aid analysis is loaded. This is due to the 
fact that the analysis of national direct tax measures under the fundamental 
freedoms is based on a more established methodology which is conceptually 
and doctrinally more underpinned than the review of such measures under 
the State aid rules1307 where the evolving case law of the Union Courts 

1306. CJ, 8 September 2011, Joined Cases C-78/08 to C-80/08 Ministero dell’Economia 
e delle Finanze, Agenzia delle Entrate v Paint Graphos Soc. coop. arl and Others, para. 75.
1307. This despite the fact that the first fiscal State aid case under the ECSC Treaty was 
decided at the beginning of the 60’s (Case 30/59 De Gezamenlijke Steenkolenmijnen) while 
under the EC Treaty at the beginning of the 70’s (ECJ, 2 July 1974, Case 173/73 Italy 
v Commission). However, the State aid scrutiny of direct tax measures did not intensify 
until the end of the 90’s when the Commission issued its Notice on the Application of the 
State Aid Rules to Measures Relating to Direct Business Taxation (OJ C384, 10.12.1998) 
(hereinafter ’Commission Notice’) and initiated State aid procedures against fifteen direct 
tax measures of the Member States with the aim of strengthening the parallel efforts under 
the Code of Conduct for business taxation.    
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as well as the Commission’s practice continuously adjust and modify the 
framework which is supposed to govern the application of the State aid rules 
to measures of direct taxation. 

As regards the structure of this Chapter, in the first Section we will start 
analysing questions relating to the first stage of the selectivity analysis, 
i.e. prima facie selectivity. Our proposed analytical framework is based on 
two tests, the derogation test and the comparison test, which are designed 
to determine the prima facie selectivity of fiscal measures. In the Sections 
that follow, we will examine these two tests in detail discussing especially 
the conceptual difficulties that are entailed by their application. The com-
parison with the fundamental freedom analysis is relevant for the Section 
which deals with the comparison test. Thereafter, we will discuss to what 
extent two apparently distinct conditions of State aid, i.e. ‘advantage’ and 
‘selectivity’, can be separately analysed in a systematic analytical frame-
work. Finally, we will turn to issues of justifiability of prima facie selective 
measures focusing specifically on the question on what grounds apparently 
selective fiscal measures can be justified where the comparison with the 
fundamental freedom analysis will again be instrumental.   

9.2.  Prima facie selectivity of fiscal measures

9.2.1.  Approach of the Union Courts and the Commission 

9.2.1.1.  Case law and the Commission’s practice in retrospect

The most pressing issue in the application of the State aid rules to tax 
measures is the question how to establish the selectivity of such measures. 
The condition of selectivity is a constituent factor in the concept of State 
aid1308 which causes most of the conceptual difficulties surrounding fiscal 

1308. ECJ, 6 September 2006, Case C-88/03 Portugal v Commission, para. 54; CFI, 
18 December 2008, Cases T-211/04 and T-215/04 Government of Gibraltar and United 
Kingdom v Commission, para. 142. In contrast, in some other cases the Court abandoned 
the criterion of selectivity when defining the conditions of State aid (e.g. ECJ, 3 March 
2005, Case C-172/03 Wolfgang Heiser v Finanzamt Innsbruck, para. 27; ECJ, 23 March 
2006, Case C-237/04 Enirisorse SpA v Sotacarbo SpA, para. 39; ECJ, 17 November 2009, 
Case C-169/08 Presidente del Consiglio dei Ministri v Regione Sardegna, para. 52; CJ, 
29 March 2012, Case C-417/10 Ministero dell’Economia e delle Finanze, Agenzia delle 
Entrate v 3M Italia SpA, para. 37).   
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State aid. As Advocate General Jääskinen put it concisely, “[d]espite the 
copious case-law on this subject, the concept of selectivity is difficult to tie 
down, in particular with regard to tax measures”.1309 

The Commission Notice, which the Commission issued precisely with the 
purpose of providing a clarification as to what type of tax measures can 
be qualified as State aid,1310 proposes an almost misleadingly simple and 
straightforward method to establish the selectivity of tax measures. In par-
ticular, it calls for the identification of a common system and an exception 
to the latter and the examination whether the exception can be justified ‘by 
the nature or general scheme’ of the tax system:

“The main criterion in applying Article 92(1) [now Article 107(1)] to a tax 
measure is therefore that the measure provides in favour of certain underta-
kings in the Member State an exception to the application of the tax system. 
The common system applicable should thus first be determined. It must then 
be examined whether the exception to the system or differentiations within that 
system are justified “by the nature or general scheme’ of the tax system, that 
is to say, whether they derive directly from the basic or guiding principles of 
the tax system in the Member State concerned. If this is not the case, then State 
aid is involved.”1311  

The method which considers that selective measures can be described as 
exceptions to or derogations from the general or common system is called 
the ´derogation approach´. One of the first advocates of this approach was 
Advocate General Darmon who, in his Opinion in Sloman Neptun, sugge-
sted that:

“[...] the only fundamental precondition for the application of [Article 107(1) 
TFEU] is that the measure should constitute a derogation, by virtue of its actual 
nature, from the scheme of the general system in which it is set.”1312   

The Advocate General came to this conclusion in view of the fact that the 
method of identifying specific recipients, which is self-evident in the case 
where an aid takes the form of a payment of capital sums (i.e. subsidy) 
to a specified undertaking, is inadequate in the case of seemingly general 
measures where it is impossible to determine a priori the precise range 

1309. Opinion of Advocate General Jääskinen, 7 April 2011, Joined Cases C-106/09 P 
and C-107/09 P Commission and Spain v Government of Gibraltar and United Kingdom, 
para. 176.
1310. Commission Notice, supra note 1307, para. 2.
1311. Commission Notice, supra note 1307, para. 16.
1312. Opinion of Advocate General Darmon, 17 March 1993, Joined Cases C-72/91 
and C-73/91 Sloman Neptun Schiffahrts AG v Seebetriebsrat Bodo Ziesemer der Sloman 
Neptun Schiffahrts AG, para. 50. 
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of beneficiaries. In Sloman Neptun, the Court had to deal with German 
legislation which provided that contracts of employment concluded with 
seafarers who are nationals of a non-EU country and who work on board of 
ships flying the German flag do not have to be governed by German labour 
law and, therefore, can stipulate lower pay and less favourable conditions 
of employment than contracts concluded with German seafarers. Although 
this legislation was not of a fiscal nature, it demonstrates the core of the 
difficulty inherent in qualifying fiscal measures as State aid. Such measures 
are normally set out in legislative or administrative provisions of general 
application taking the form of an aid scheme, which provides for a certain 
beneficial treatment on the basis of objectively defined conditions. Some 
of these measures – despite of their seemingly general nature1313 – have 
the effect of benefitting a specific group of undertakings in their practical 
application.1314 The ‘selectivity’ criterion should be interpreted such that 
it enables seemingly general measures to be distinguished from genuine 
general measures and bring the former within the scope of the State aid 
definition. According to Advocate General Darmon:

“[...] the ratio legis of [Article 107] is to subject to joint supervision inter-
vention by the State which goes beyond the general legislative framework of 
economic activities, particularly in fiscal and social matters. The concept of 
derogation makes it possible, [...], to distinguish between aid and those general 
measures of economic and social policy.”1315 

Although the Court has not formulated a derogation test as express and 
unequivocal as this, the seeds of the derogation approach may indeed be 
detected in its early case law where the Court referred, for example, to 
exemptions from the normal application of the general social security sys-
tem,1316 a greater reduction in employers’ contribution to the sickness insu-
rance scheme for female employees than for male employees1317 or a system 
derogating from the rules of ordinary law relating to insolvency under which 

1313. In academic literature these measures are sometimes referred to as ‘ostensibly 
non-specific’ measures, see M. Prek and S. Lefèvre, The Requirement of Selectivity in 
the Recent Case-Law of the Court of Justice, 11 EStAL 2 (2012), pp. 335-345, at p. 335 
who use the expression after Bourgeois, State Aids, Taxation Measures and Specificity. 
Some Thoughts, in: Mélanges en hommage à Michel Waelbroeck (M. Dony ed., Bruylant 
1999), p. 773.
1314. C. Micheau, Tax selectivity in State aid review: a debatable case practice, 17 EC 
Tax Review 6 (2008), pp. 276-284, at p. 277.
1315. Opinion of Advocate General Darmon, Joined Cases C-72/91 and C-73/91 Sloman 
Neptun, para. 55. 
1316. Case 173/73 Italy v Commission, para. 15. 
1317. ECJ, 14 July 1983, Case 203/82 Commission v Italy, para. 4.
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an undertaking is permitted to continue trading in circumstances in which it 
would not have been permitted to do so if the rules of ordinary law relating 
to insolvency had been applied.1318 

On the other hand, in its more recent case law the Court tends to define 
selectivity in terms different from the derogation test. The new test, which 
is based on a comparative approach, was put forward in its clearest form in 
the Adria- Wien Pipeline case:

”[…] The only question to be determined is whether, under a particular sta-
tutory scheme, a State measure is such as to favour ‘certain undertakings or 
the production of certain goods’ within the meaning of [Article 107(1)] of the 
Treaty in comparison with other undertakings which are in a legal and factual 
situation that is comparable in the light of the objective pursued by the measure 
in question.”1319

This test – insofar as it requires that similar situations be treated in the same 
way – is, in fact, the application of the general principle of equal treatment 
in the context of the State aid rules.1320 Advocate General Cosmas pointed 
this out  when he proposed, well before the Court’s ruling in Adria-Wien 
Pipeline, to adopt a comparison approach for the purposes of determining 
which undertakings are ‘favoured’ in the sense of Article 107(1) TFEU:     

“[...] favourable treatment may be sought in relation to the treatment accorded 
to those traders (competitors) who are in the same legal and factual position 
as the allegedly aided company and who carry on the same activity as it does. 
In that light, the prohibition of State aid appears as the result of the general 
principle of equality and the rule derived from it that a like rule should apply 
to like situations.”1321

1318. ECJ, 1 December 1998, Case C-200/97 Ecotrade Srl v Altiforni e Ferriere di 
Servola SpA (AFS), para. 45.
1319. ECJ, 8 November 2001, C-143/99 Adria-Wien Pipeline GmbH and Wietersdorfer 
& Peggauer Zementwerke GmbH v Finanzlandesdirektion für Kärnten, para. 41.
1320. Lenaerts, supra note 1300, p. 299; Prek and Lefèvre, supra note 1313, p. 336; 
Lang, supra note 1302, p. 420.
1321. Opinion of Advocate General Cosmas, 13 May 1997, Case C-353/95 P Tiercé 
Ladbroke SA v Commission, para. 30.



477

 Prima facie selectivity of fiscal measures

Since Adria-Wien Pipeline, the Court has consistently followed the com-
parison approach, repeating the ‘mantra’ cited above in most of the State 
aid cases concerning either fiscal measures1322 or aid schemes of a different 
character.1323 

As far as the Commission’s practice is concerned, in its early negative deci-
sions the Commission did not specifically use either the derogation or the 
comparison test to substantiate its finding that a Member State measure con-
stituted State aid. Instead, when it established the selectivity of the measure 
under investigation, it merely referred to the fact that the measure defined 
the scope of beneficiaries in a limited way (e.g. large multinational groups) 
and/or was restricted to activities of a certain type (e.g. intra-group servi-
ces).1324 Occasionally, its reasoning had followed the path of the derogation 
approach; for example, when it stated that the application of a fixed margin 
in the context of the cost-plus method for calculating the tax base derogates 
from the correct application of that method and therefore, makes the scheme 
which stipulates such fixed margin selective.1325 

The same is true for the positive decisions delivered by the Commission in 
the dawn of its State aid practice. When those decisions declared a Member 
State measure not to constitute State aid they neither referred to the deroga-
tion test nor to the comparison test as formulated by the Advocates General 
or the Court in the cases cited above. Rather, they relied on certain standard 
factors – such as the measure not limiting legally or factually the number 
of beneficiaries, not being restricted to certain sectors or undertakings of a 
certain size and not giving discretion to the national authorities – which, in 

1322. See e.g. ECJ, 29 April 2004, Case C-308/01 GIL Insurance and Others v Commissioners 
of Customs and Excise, par 68; Case C-172/03 Heiser, para. 40; Case C-88/03 Portugal 
v Commission, para. 54; ECJ, 11 September 2008, Joined Cases C-428/06 to C-434/06 
UGT-Rioja and Others v Juntas Generales del Territorio Histórico de Vizcaya and Others, 
para. 46; ECJ, 22 December 2008, Case C-487/06 P British Aggregates Association v 
Commission, para. 82; Case C-169/08 Regione Sardegna, para. 61.
1323. ECJ, 13 February 2003, Case C-409/00 Spain v Commission, para. 47; CJ, 8 
September 2011, Case C-279/08 P Commission v Netherlands (NO

X
), para. 52.

1324. Commission Decision of 5 September 2002 on the aid scheme implemented by 
Germany for control and coordination centres C47/2001 (ex NN 42/2000), para. 32; 
Commission Decision of 22 August 2002 on the aid scheme implemented by Spain in favour 
of coordination centres in Vizcaya C 48/2001 (ex NN 43/2000), para. 32; Commission 
Decision of 17 February 2003 on the aid scheme implemented by Belgium for coordination 
centres established in Belgium C15/2002, para. 104; Commission Decision of 17 February 
2003 on aid scheme C54/2001 (ex NN55/2000) Ireland — Foreign Income, para. 38.
1325. Commission Decision of 16 October 2002 on the State aid scheme C 49/2001 (ex 
NN 46/2000) — Coordination Centres — implemented by Luxembourg, para. 57.
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the eyes of the Commission, indicated that the measure under review was 
of a general character not capable of benefitting any specific category of 
undertakings.1326 

9.2.1.2.  Commission’s practice recently

The more recent decisions of the Commission show a closer resemblance to 
the Court’s method of assessment of national measures under the State aid 
rules. In most of these decisions, the Commission makes a reference to the 
comparison test whilst also using terminology characteristic of the deroga-
tion approach. For example, in the decision concerning a Spanish tax reduc-
tion on income from intangible assets the Commission stated that “[t]he 
privileged treatment of income from intangible assets is a derogation from 
the ordinary corporate taxation rules” while it acknowledged that the advan-
tage entailed by the scheme was open to all corporate taxpayers in Spain 
who developed intangible assets irrespective of their size, legal structure 
and sector in which they operated.1327 Then the Commission added that the 
categories of intangible assets qualifying under the scheme were “…so wide 
and horizontal in nature that it does not result in favouring undertakings 
which are in a legally or factually comparable position in the light of general 
policy objective pursued by the measure in question.”1328 Similar reasoning 
appeared in the decision on the Irish Company Holding Regime.1329 It is 
noteworthy that, despite the citation of the test from Adria-Wien Pipeline, 
the Commission in these cases did not carry out a real in-depth comparison 
insofar as it did not distinguish two groups of undertakings, i.e. the benefi-
ciaries of the measure and those who are excluded from it by its criteria of 
application (e.g. those who develop intangible assets and those who do not), 
did  not compare their situation in the light of the objective of the measure 

1326. B. Kurcz and D. Vallindas, Can General Measures be ...Selective? Some Thoughts 
on the Interpretation of a State Aid Definition, 45 CMLRev 1 (2008), pp. 159-182, at 
pp. 174-175 who refer, inter alia, to the Commission’s ‘no aid’ decisions in N 806/1996 
Wet vermindering afdracht loonbelasting en premie voor de volksverzekeringen; N 18/97 
The Netherlands – Partially accelerated depreciation for R&D laboratories; N 649/2005 
Mesures de dispense partielle de précompte professionnel en faveur de la R&D; N 797/2000 
Enhanced capital allowances for energy efficient investments.
1327. Commission Decision of 13 February 2008 State aid N 480/2007 – Spain – The 
Reduction of Tax from Intangible Assets, para. 14., see on this M. S. Rydelski, Distinction 
between State Aid and General Tax Measures, 19 EC Tax Review 4 (2010), pp. 149-155, 
at p. 152.
1328. Commission Decision of 13 February 2008 State aid N 480/2007 – Spain – The 
Reduction of Tax from Intangible Assets, para. 16.
1329. Commission Decision of 22 September 2004 State aid N 354/2004 – Ireland – 
Company Holding Regime, paras. 13-14; see on this Rydelski, supra note 1327, p. 152.
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and did not expressly conclude that they are in a different position which 
justifies their differential treatment. Instead, the Commission only routinely 
repeated the sentence from Adria-Wien Pipeline. Compared to these deci-
sions, the Dutch Group Interest Box decision is a further step ahead with 
regard to the application of the comparison approach.1330 The group interest 
box regime – which the Netherlands had planned to introduce but, in the 
end, did not – provided for a reduced taxation of intra-group interest recei-
ved by a company granting a loan to a related company while, at the same 
time, limited the deduction of such interest by the debtor group company. 
The Commission examined whether the advantage inherent in that measure, 
i.e. taxing intra-group interest at a rate lower than the corporate income tax 
rate, benefitted selective group companies to the exclusion of stand-alone 
companies. It found that: 

“[…] the advantage conferred on a company providing a loan to a related com-
pany cannot be considered discriminatory, since a loan to a related company 
cannot be compared with a loan to an unrelated company. With respect to debt 
financing activities, related companies are not in a legal and factual situation 
comparable to that of unrelated companies. The reason is that related com-
panies, unlike unrelated companies, are not engaged in a merely commercial 
transaction when they try to obtain loan or equity financing within the group. 
The parent and the subsidiary share the same interests, which is not the case 
in a commercial transaction with a third-party provider of finance, where each 
party tries to maximise its profits at the expense of the other. […]”1331

Thus, the Commission conducted here a substantive comparative analysis 
by comparing the situation of related and unrelated companies in the light of 
the declared objective of the measure, i.e. reducing incentives for arbitrage 
between debt and equity financing. Having regard to the fact that the possi-
bility of arbitrage exists only in the relationship between related companies 
where the controlling entity may decide on the means of financing with a 
view to the common interest of the group, the Commission concluded that 
a measure aimed at discouraging such arbitrage can be confined to transac-
tions between related companies without constituting a selective advantage 
to the latter. This assessment follows not only the rhetoric of, but also the 
methodology required by the comparison approach. 

1330. Commission Decision of 8 July 2009 on the Groepsrentebox scheme which the 
Netherlands is planning to implement (No C4/2007 (ex N 465/2006)). See on this Rydelski, 
supra note 1327, p. 153 and for a detailed analysis R. Szudoczky and J.L. van de Streek, 
Revisiting the Dutch Interest Box under the EU State Aid Rules and the Code of Conduct: 
When a ‘Disparity’ Is Selective and Harmful, 38 INTERTAX 5 (2010), pp. 260-280. 
1331. Commission Decision C4/2007, para. 103.
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Another recent decision, which reflects the evolution of the Commission’s 
State aid analysis and its convergence to the Court’s method of assessment, 
is that on the Spanish financial goodwill amortization scheme.1332 At the 
outset, the Commission referred both to the derogation test by reproducing 
the relevant part of the 1998 Notice and to the comparison test by citing the 
mantra of the Court.1333 Then the reference system was identified, which was 
held to be the rules on the tax treatment of financial goodwill contained in 
the Spanish corporate tax system.1334 Those rules provided that in the case 
of acquisition of shareholdings in a domestic company, financial goodwill 
could only be recognized if the acquiring company combined subsequently 
with the acquired company for which the former had to have control over 
the latter. It then verified that the treatment of financial goodwill in connec-
tion with the acquisition of foreign shareholdings constituted a derogation 
from the reference system: 

“[...] by allowing the financial goodwill, which is the goodwill that would have 
been booked if the businesses would have combined, to arise separately even 
in the absence of a business combination, the contested measure constitutes an 
exception to the system of reference. It should be stressed that the derogation 
[...] result[s] from [...] the different treatment of domestic and cross border 
transactions. The contested measure cannot be considered a new general ac-
counting rule in its own right because the amortisation of financial goodwill 
deriving from the acquisition of domestic shareholdings is not allowed [...]”1335

The Spanish authorities argued, however, that various constraints on 
cross-border business combinations, primarily legal and practical barriers 
to cross-border mergers, place taxpayers buying shareholdings in foreign 
companies in a different legal and factual situation than the ones purcha-
sing shareholdings in domestic companies.1336 Therefore, acquisitions of 
domestic and foreign shareholdings do not have to be treated in the same 
way and thus, the treatment of financial goodwill in the case of domestic 
acquisitions cannot be taken as the reference system. On the basis of this 
argument, the Commission compared the conditions of foreign acquisitions 
with domestic ones and concluded that no barriers to cross-border business 
combinations existed, at least between EU Member States, which could 
have justified a differentiated legal treatment such as the one contained in 

1332. Commission Decision of 28 October 2009 on the tax amortization of financial 
goodwill for foreign shareholding acquisitions n° C45/2007 (ex NN51/2007, ex CP9/2007) 
implemented by Spain.
1333. Ibid. paras. 85-86. 
1334. Ibid. para. 92.
1335. Ibid. para. 100.
1336. Ibid. para. 92.



481

 Prima facie selectivity of fiscal measures

the contested measure.1337 Consequently, the treatment of the acquisition of 
foreign shareholdings was considered an exception to the reference system 
which, in addition, could not be justified by the nature and general scheme 
of the system. The Commission put the main emphasis in the argumentation 
on the identification of the correct reference system, which shows that its 
analysis was dominated by the derogation approach. However, the decision 
also demonstrates that a comparison between the recipients of the advanta-
geous treatment and those who are excluded from it cannot be avoided if it 
is to be verified whether a derogatory measure, in fact, applies to situations 
which are factually and legally different from the ones governed by the 
general rule.  

9.2.2.  Synthesizing the derogation test and the comparison 
test

It appears from the above that there are seemingly two distinct approaches 
according to which the Member States’ fiscal measures are assessed in the 
light of the State aid rules. Thus, the question inevitably arises as to whether 
the derogation approach and the comparison approach represent two sepa-
rate and distinct methods to be applied in an ‘either/or’ manner to establish 
the selectivity of national fiscal measures under the State aid rules or, they 
are rather two – either necessary or optional – steps of the same analytical 
process. 

Advocate General Léger in his Opinion on the Belgian coordination centres 
purported to reconcile the two tests: 

“[...] Case-law provides that a national measure is selective where, under a 
particular statutory scheme, the measure favours certain undertakings over 
others which are in a legal and factual situation that is comparable in the light 
of the objective pursued by that scheme. In other words, as Advocate General 
Darmon stated in points 50 and 58 of his Opinion in the Sloman Neptun case, 
the fundamental criterion for establishing the selective character of a national 
measure is that it is in the nature of a derogation from the system in which it is 
set and a measure constitutes a derogation where it does not apply to all the 
undertakings which, in view of the nature and the scheme of the system, are 
capable of benefiting from it.”1338

1337. Ibid. para. 94.
1338. Opinion of Advocate General Léger, 9 February 2006, Joined Cases C-182/03 and 
C-217/03 Belgium and Forum 187 ASBL v Commission, para. 293.
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The Advocate General seems to be of the view that the derogation test 
and the comparison test both form part of the analysis of selectivity of 
tax measures and the comparative exercise is necessary to verify the exist-
ence of a derogation. In fact, the reasoning would have been clearer if the 
Advocate General had specified that when examining the ‘nature and the 
scheme of the system’ a comparison must be made, the purpose of which 
is to verify whether all undertakings which are in a similar situation in the 
light of the nature and scheme of the system are included within the scope 
of the derogating measure. 

In academia, similar views have been put forward in order to explain the 
relationship of the two tests. Micheau maintains that the Court – despite 
the varying terminology of its case law – applies only one test, which she 
identifies as the derogation test admitting, however, that it involves a compa-
rative exercise too.1339 According to her, the CJ’s focus is on the examination 
whether a measure constitutes a derogation from the standard application 
of the general system and it makes a comparison between the beneficiaries 
of the measure and those excluded from it only to confirm the existence 
of a derogation: “if there is a difference of treatment in favour of the reci-
pients of the measure when compared to the other undertakings in a similar 
situation, then it can be concluded that the measure constitutes a derogation 
that departs from the general system.”1340

The logic of this reasoning is that if the beneficiaries of the measure are 
in a different situation from those who are excluded from it then the diffe-
rential treatment is nothing more than the adaptation of the general rules 
to the special situation of the beneficiaries and thus, cannot be qualified as 
a derogation. 

In a similar vein, Rossi-Maccanico maintains that both the derogation 
approach and the comparison approach are part of the State aid assessment 
of tax measures; they, however, are linked to different elements of the State 
aid definition.1341 The derogation test is indispensible for establishing the 
existence of an ‘advantage’ given that a tax advantage may only derive from 
an exception from the normal application of the tax system. He explains that 
the Court in Adria-Wien Pipeline added the comparison test to the analysis, 

1339. Micheau, supra note 1314, p. 278. She concludes the same as regards the Commission’s 
approach on the basis of the 1998 Commission Notice.
1340. Ibid.
1341. P. Rossi-Maccanico, The Point on Selectivity in State Aid Review of Business Tax 
Measures, in: Legal Remedies in European Tax Law (P. Pistone ed., IBFD 2009), Online 
Books IBFD, Ch. 14.
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which indicates that, in the eyes of the Court, not all advantages are selec-
tive but only those which are unreasonable in the light of the objectives of 
the system of reference. He calls the notion of selectivity applied by the 
Court ‘comparative selectivity’ and contrasts it with the notion of ‘per se 
selectivity’, to which the Commission tends to adhere. Under the latter, 
all tax advantages are automatically considered selective without verifying 
whether the advantage is justified by the objective of the measure or the 
scheme and thus, without the need to apply the comparison test. As it 
appears, according to Rossi-Maccanico, while the derogation test comes 
into play when examining the presence of an ‘advantage’ the comparison 
test pertains to the analysis of the ‘justification by the nature and general 
scheme of the system’ which, in his view, is equal to the examination of 
selectivity. As the Court is more willing to engage in the examination of the 
latter justification than the Commission, the Court’s State aid assessment 
involves the application of both the derogation and the comparison test whe-
reas the Commission’s analysis – at least under Article 107(1) – is mostly 
confined to the derogation test. Nevertheless, the Commission cannot enti-
rely escape the comparative approach insofar as it has to balance the positive 
effects of the aid against its negative anti-competitive effects as part of the 
assessment of the compatibility of an aid measure with the internal market 
under Article 107(3)(c). Since this description of the diverging approaches 
of the Court and the Commission by Rossi-Maccanico, the Commission’s 
practice has developed further and, as discussed above, approximated to the 
Court’s method of analysis. 

In summary, looking at the development of the Courts’ case law and the 
Commission’s practice in fiscal State aid matters, the pattern is that the 
Union Courts have tended to focus on the comparison test in their State aid 
review, especially since the landmark ruling in Adria-Wien Pipeline, whe-
reas the Commission, in accordance with its own Notice, has traditionally 
adhered to the derogation approach. The picture becomes more nuanced, 
however, considering the fact that both the Commission’s practice and the 
Courts’ case law have evolved over time. Evidently, the case law has stron-
gly influenced the Commission’s approach. As a result, in more recent deci-
sions the Commission has gradually incorporated the comparison test into 
its State aid assessment suggesting that the two tests can be, or even more 
so, must be synthesised. Similar views have been expressed by Advocates 
General and academic commentators considering that both the derogation 
and the comparison test are an inherent part of assessing the selectivity of 
a tax measures. 
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9.2.3.  Latest developments: Paint Graphos and Gibraltar

As discussed in the Sections above, after a period of diverging approaches in 
the State aid review of fiscal measures, a sort of consensus seemed to have 
been reached that in order for such measure to be selective it is necessary 
that it derogates from a reference system in a way that it leads to underta-
kings which are in a legally and factually comparable situation in the light 
of the objective of the system being treated differently.     

Some recent developments in the Court’s case law, specifically the see-
mingly contradictory judgments in the Paint Graphos1342 and Gibraltar1343 
cases, have spurred the debate on the question of how tax measures are to 
be analysed under the State aid rules and by which method their selectivity 
is to be established. 

In Paint Graphos, the CJ held rather unequivocally that the analysis of the 
selectivity of tax measures must encompass both the identification of a dero-
gation from the common tax system and a comparison aimed at determining 
whether undertakings in similar situations are being treated differently:   

“In order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned. It is in relation to this common or ‘normal’ 
tax regime that it is necessary, secondly, to assess and determine whether any 
advantage granted by the tax measure at issue may be selective by demonstra-
ting that the measure derogates from that common regime inasmuch as it dif-
ferentiates between economic operators who, in light of the objective assigned 
to the tax system of the Member State concerned, are in a comparable factual 
and legal situation [...]”1344

The wording that “the measure derogates from that common system inas-
much as it differentiates...” reflects Micheau’s view according to which the 
comparison test serves to confirm the existence of a derogation. In other 
words, a derogation will only exist if the deviating advantageous treatment 
does not extend to all undertakings which are in a legally and factually com-
parable situation. From the point of view of the debate which followed later, 
the most important statement in this paragraph is that “in order to classify a 

1342. CJ, 8 September 2011, Joined Cases C-78/08 to C-80/08 Ministero dell’Economia 
e delle Finanze, Agenzia delle Entrate v Paint Graphos Soc. coop. arl and Others.
1343. CJ, 15 November 2011, Joined Cases C-106/09 P and C-107/09 P Commission 
and Spain v Government of Gibraltar and United Kingdom. 
1344. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49. 
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domestic tax measure as ‘selective’, it is necessary to begin by identifying 
and examining the common or ‘normal’ regime applicable in the Member 
State concerned”.

Just a few months later, the CJ delivered its judgment in the Gibraltar case 
in which it concluded in equally unambiguous terms that:  

“[the] case-law does not make the classification of a tax system as ‘selective’ 
conditional upon that system being designed in such a way that undertakings 
which might enjoy a selective advantage are, in general, liable to the same tax 
burden as other undertakings but benefit from derogating provisions, so that 
the selective advantage may be identified as being the difference between the 
normal tax burden and that borne by those former undertakings.”1345

This case concerned the question whether or not the tax reform proposed by 
Gibraltar in 2002, which was aimed at introducing a new general tax regime, 
constituted State aid. In essence, Gibraltar proposed to abandon its previous 
corporate income tax system and replace it with a new system which con-
sisted of the combination of a payroll tax, a business property occupation 
tax (BPOT) and a registration duty. The payroll tax and the BPOT would 
have been capped at 15% of the business profits. Top-up taxes would have 
applied to certain sectors, such as the financial sector and utility companies, 
also with a cap expressed as a percentage of profits. When the Government 
notified the proposed tax system the Commission found that it constituted 
State aid, as it was both regionally and materially selective. The General 
Court annulled the Commission’s decision1346 on the ground, inter alia, that 
when it qualified the tax system as materially selective it failed to observe 
the analytical framework relating to the determination of selectivity under 
Article 107(1). The General Court described that analytical framework, with 
reference to the Commission’s own 1998 Notice, as a derogation-based 
approach consisting of three stages. In particular, at the first stage of the 
analysis the common or ‘normal’ regime under the tax system applicable in 
the geographical area constituting the relevant reference framework must 
be identified. At the second stage, it must be demonstrated that the measure 
at issue derogates from that common regime inasmuch as it differentiates 
between economic operators who, in light of the objective assigned to the 
tax system of the Member State concerned, are in a comparable factual and 
legal situation. Finally, the third stage of the analysis consists of the exami-
nation whether the differentiations which constitute derogations from the 

1345. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 91.
1346. Cases T-211/04 and T-215/04 Government of Gibraltar v Commission.



486

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

common system may be justified by the nature and scheme of the system.1347 
As regards the Gibraltar tax reform, the Commission merely asserted that 
three groups of companies – namely, companies making no profits, those 
having many employees or large properties in relation to their profits and 
offshore companies – are selectively benefitted by the system, which, the-
refore, constituted State aid. The General Court criticized this reasoning 
on the ground that it did not identify the common system and derogations 
from that system, thereby disregarding the necessary steps of the selectivity 
analysis. In fact, in this case it was not possible to identify derogations from 
a common system, as all the elements which the Commission qualified as 
entailing selectivity were allegedly part of the proposed general tax system.  
In this respect, the General Court seemed to have agreed with the govern-
ment of Gibraltar that “... the payroll tax, BPOT, the cap of 15% of profits 
and the requirement, derived by implication from the introduction of the 
cap of 15% of profits, that a company must make a profit before it can be 
liable to payroll tax and BPOT, together constitute a tax system in its own 
right which should be treated as being the common or ‘normal’ tax regime 
introduced by the tax reform in the territory of Gibraltar”.1348 

At the same time, the GC also held that the Commission’s classifications 
of the proposed tax regime as a ‘hybrid system’ (i.e. combining elements 
of taxation of capital and profits) of which it is impossible to detect the 
nature and general scheme and an ‘inherently discriminatory’ system suffice 
neither to establish the selectivity of that system nor to call into question 
the Member State’s (or the regional government’s) power to devise a tax 
system which best fits its economic needs and to define the common regime 
applicable under that system.1349 

Thus, the GC annulled the Commission’s decision, as “[i]n the absence 
of identification and examination of the common or ‘normal’ regime, the 
Commission cannot establish to the requisite legal standard that certain 
of the elements of the notified tax system constitute derogations, and are 
therefore prima facie selective, vis-à-vis the common or ‘normal’ regime 
[...]”.1350 In this respect, the Commission failed to “[...] conduct[...] the 
 essential preliminary examination, [...], consisting in determining whether 

1347. Ibid. paras. 143-144.
1348. Ibid. para. 168.
1349. Ibid. paras. 175-184.
1350. Ibid. para. 170.
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the various aspects of the tax system introduced by the reform that are at 
issue are capable of forming a common or ‘normal’ tax regime in its own 
right.”1351

The Commission appealed the GC’s judgement. Advocate General Jääskinen 
concurred with the GC, criticizing the Commission for an “innovative inter-
pretation” of Article 107(1), for using an “ad hoc method” for qualifying the 
proposed Gibraltar tax system as State aid,1352 and even for attempting to 
“trigger a methodological revolution” in State aid review.1353 In his view, the 
Commission cannot deviate from the traditional analysis established under 
Article 107(1) and thereby distort the legal framework of State aid control in 
order to combat fiscal practices which ought to be targeted by other means, 
notably those designed to fight harmful tax competition.1354    

The CJ, however, as projected above, had a very different view on the mat-
ter. Although it confirmed that the application of the profit cap did not make 
the system selective, it found that the system did grant a selective advantage 
to offshore companies insofar as it left them effectively untaxed. Thus, the 
qualification of a tax measure as selective does not depend on the measure 
being a derogation from a common or normal system. Holding otherwise 
would mean that:  

“[...] the selectivity criterion would require, [...], that in order for a tax system 
to be classifiable as ‘selective’ it must be designed in accordance with a certain 
regulatory technique; the consequence of this would be that national tax rules 
fall from the outset outside the scope of control of State aid merely because they 
were adopted under a different regulatory technique although they produce the 
same effects in law and/or in fact.”1355

Thus, the Court – relying on its effect-based doctrine, according to which 
measures of State intervention are to be scrutinized under Article 107(1) 
with regard to their effects and not to their causes or aims1356 – rejected the 
proposition that a certain regulatory design for a tax measure is a necessary 
precondition for its qualification as State aid. It is true that the reference to 
the somewhat ambiguous effect-based doctrine is perplexing from the point 
of view of the Court’s subsequent reasoning which attributes high relevance 

1351. Ibid. para. 171. 
1352. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 171.
1353. Ibid. para. 202.
1354. Ibid. paras. 134, 170.
1355. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 92.
1356. Ibid. para. 87.
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to the aim of the proposed Gibraltar tax reform in reaching the conclusion 
that it is a selective measure. I will later address more in detail the meaning 
of the effect-based doctrine (see Section 9.4.4.2.); here, suffice to say that a 
reference to a substance-over form principle would have made the reasoning 
clearer. The Court purported to emphasize that what matters is not the form 
of the measure but its substantive effect, which is very different from saying 
that the aim of the measure is irrelevant in the selectivity analysis.1357 

According to Court, the Gibraltar regime, which adjusts and combines the 
tax rules in such a way that their very application results in a different tax 
burden for various undertakings, has the same effect as a system which 
provides for a derogation from the general rules in favour of offshore com-
panies.1358 The Court acknowledged that a different tax burden on different 
undertakings which results from the application of the general tax system 
is not sufficient to establish the selectivity of a tax system.1359 However, the 
Gibraltar regime went beyond that insofar as the criteria forming the tax 
base under the regime was “such as to characterise the recipient underta-
kings, by virtue of the properties which are specific to them, as a privileged 
category”.1360 This feature of the regime enables it to be classified as State 
aid granting selective advantages to certain undertakings. 

Although the Court in the Gibraltar judgment deviated from the derogation 
approach and thus, apparently contradicted its previous case law, I do not 
share the view of the critics according to whom the Court in this case adop-
ted an ad hoc and arbitrary methodology in the analysis of the selectivity of 
tax measures thereby blurring the borderline between the concept of State 
aid and the legitimate exercise by the Member States of their sovereignty 
in direct tax matters. In my view, the Court’s method of analysis may be 
explained in terms of the analytical framework which is being formulated 
through the case law as regards the application of the State aid rules to fiscal 
measures. 

1357. The Court added the phrase ‘independently of the techniques used’ to the stan-
dard formulation of the effect-based doctrine, which normally only refers to the aim and 
the effect; see e.g. Case 173/73 Italy v Commission, para. 13; ECJ, 22 December 2008, 
Case C-487/06 P British Aggregates Association v Commission, para. 85; Joined Cases 
C-78/08 to C-80/08, Paint Graphos, para. 68. See, however, for a similar reference to the 
‘technique’: Case C-279/08 P Commission v Netherlands (NO

X
), para. 51. 

1358. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 93.
1359. Ibid. para. 103.
1360. Ibid. para. 104.
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In order to fit the Gibraltar judgment into that analytical framework, it 
has to be pointed out that the Court neither disregarded its settled case 
law nor did it entirely set aside the three-step approach outlined by the 
General Court in the first instance judgment and reaffirmed by itself in 
Paint Graphos. First, the Court rejected the Commission’s claim that the 
requirement of making profits and the capping of the taxes concerned make 
the Gibraltar regime selective. Any other finding could hardly have been 
defended in the light of the case law which is clear on the point that general 
measures applicable without distinction to all economic operators cannot 
result in selective advantages. Second, the Court did not adopt the concept 
of an ‘inherently discriminatory system’ or a ‘hybrid system without an 
inherent logic’ advocated by the Commission; these being, indeed, innova-
tive concepts without any precursor in the case law. Instead, the Court did 
follow certain parts of the traditional analysis inasmuch as it carried out the 
kind of comparison required by Adria-Wien Pipeline:

“In view of the features of that regime, [...], it is apparent that the regime at 
issue, by combining those bases, even though they are founded on criteria that 
are in themselves of a general nature, in practice discriminates between com-
panies which are in a comparable situation with regard to the objective of the 
proposed tax reform, namely to introduce a general system of taxation for all 
companies established in Gibraltar.”1361

The comparison test, as we have seen above, forms part of the second stage 
of the traditional three-step approach. It is aimed at verifying whether a 
differential treatment of objectively comparable situations is in place. If it is 
so, the apparent differentiation in the regime is, indeed, a derogation which 
leads to a finding of prima facie selectivity. However, the fact that the com-
parison test serves to confirm the existence of a derogation does not mean 
that an unjustified differential treatment of objectively similar situations 
should be accepted under a particular regime as long as no derogation can 
be identified in that regime. Again, the Court did establish a differential 
treatment under the Gibraltar system by holding that offshore companies 
are in a comparable situation to companies which have a real presence in 
Gibraltar in the light of the objective of the proposed tax reform, that is, the 
introduction of a general system of taxation for all companies registered in 
Gibraltar. The latter objective of the tax reform was established on the basis 
of the statement of the government of Gibraltar to that effect. 

One of the questions that arises is whether if the Gibraltar government had 
asserted that its objective was to tax only companies with a physical presence 

1361. Ibid. para. 101. 
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in Gibraltar that would have led to a different result. Most probably, not. An 
inherently selective objective cannot have the effect of saving the system 
pursuing such objective from being qualified as State aid. Another question 
is whether a general system of taxation encompassing all companies resi-
dent in a Member State or in a fiscally autonomous region must necessarily 
be a profit-based tax system. Cannot a Member State design a system of 
taxation within the exercise of its sovereign powers which instead of the 
profit of economic activities taxes the factors of production that are scarce 
in its territory, such as labour and immovable property? Most probably, it 
can. However, the government of Gibraltar did not intend to devise such a 
system. According to its own statements, it introduced the cap limiting the 
liability to payroll tax and BPOT to 15% of profits because it wished to base 
taxation on the principle of ‘ability to pay’ and to avoid the over-taxation 
of companies. It also contended that it wished to avoid transforming the 
system into a tax on companies’ capital.1362 If one of the governing princi-
ples of the system is that of ‘ability to pay’ it is, indeed, very hard to justify 
why offshore companies capable of making sizeable profits and thus, being 
more than able to pay should remain untaxed. Even if one argues that one’s 
‘ability to pay’ can also be measured by the amount of capital he owns and 
offshore companies do not have those elements of capital which form part 
of the Gibraltar tax base, i.e. they are less able to pay, it is to be remembered 
that the Gibraltar government did not want to introduce a capital tax system, 
as it itself claimed. In the light of this, it was fully correct for the Court to 
conclude that the proposed Gibraltar tax regime entailed differential tre-
atment of objectively comparable situations having regard to the fact that 
offshore and onshore companies are comparable from the point of view of 
their ‘ability to pay’. Consequently, the Court was also correct to hold that 
the system conferred selective advantages on offshore companies.1363 

It follows from the above that the traditional derogation-based three-step 
approach is not suitable for assessing all the tax measures which are capable 

1362. Cases T-211/04 and T-215/04 Government of Gibraltar v Commission , paras. 
165-166.
1363. Luja raises the question whether the Court would have decided otherwise if the 
Government of Gibraltar had argued from the outset that it was abandoning any kind of 
profit-based taxation in order to introduce instead a payroll and property tax system. In 
my view, for a different assessment of the measure it would be necessary – apart from the 
claim of the Government as to its subjective intent – that the actual features of the regime 
objectively reinforce that the system is indeed a pure capital tax system. Luja also points to 
the rather paradoxical outcome of a pure system; i.e. despite the fact that it would increase 
even more the difference in tax burden between on- and offshore companies, it should be 
considered as remaining outside the scope of State aid, see R. H. C. Luja, (Re)shaping 
Fiscal State aid: Selected Recent Cases and Their Impact, 40 INTERTAX 2 (2012), pp. 
120-131, at p. 130.
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of resulting in unjustified discrimination and thereby conferring selective 
advantages to certain categories of undertakings. In cases where the ques-
tion is whether the scope of the tax regime at issue is defined appropriately 
so that it encompasses all undertakings, which should be covered by it in the 
light of the inherent logic and underlying objective of the regime the exami-
nation should be directed to the system as a whole without a need to identify 
a common system and a derogation from that. Such examination may be 
directed either at the tax system which is designated as the general system 
in the territory which constitutes the reference framework – such was the 
case with the proposed Gibraltar corporation tax regime – or alternatively, 
at a subsystem existing parallel with the general tax system, for example, 
an environmental tax regime. In these cases, the comparison test on its own 
constitutes the method of analysis. Conversely, the derogation approach 
should be used when the tax measure which is analysed under Article 107(1) 
is a measure forming part of a broader system. This was the case in Paint 
Graphos where the question was whether or not the preferential tax regime 
applicable to cooperative societies, which formed part of the general cor-
poration tax system, conferred selective advantages on the beneficiaries. 

From this, it appears that the core test of the selectivity assessment, which 
is indispensible in each and every case when a tax measure is reviewed 
under the State aid rules, is the comparison test. This has been pointed 
out by several scholars. As we will see in more detail below, Lang goes 
further than this when he claims that the analysis of the selectivity of tax 
measures should consist only of a comparison test.1364 This is also inherent 
in Quigley’s views who depicts the selectivity analysis as consisting of 
the following steps: (i) first, the objective pursued by the system must be 
established, (ii) second, all undertakings in a comparable legal and factual 
situation in the light of that objective must be identified, and (iii) third, 
the tax treatment of all those undertakings must be assessed. If the third 
step shows that the undertakings in a comparable situation are subject to 
a differential treatment the existence of State aid is presumed unless it is 
justified by the nature or general scheme of the system.1365 Quigley puts for-
ward this analytical framework as uniformly applicable and adds only one 
qualification to it with reference to Gibraltar. Namely, even if seemingly 
there is no differential treatment, as all undertakings are nominally subject 
to the same taxing provisions, the choice of criteria forming the basis of 
assessment, which results in certain undertakings being characterised as 
a privileged category, will make the regime selective. It is clear that this 

1364. Lang, supra note 1302, p. 418.
1365. C. Quigley, Direct Taxation and State Aid: Recent Developments Concerning the 
Notion of Selectivity, 40 INTERTAX 2 (2012), pp. 112-119, at p. 113.
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framework revolves around the comparison test. Apparently, according to 
this framework, in no case is there a need to identify a common system and 
a derogation from that. Thus, the Court’s method of analysis in Gibraltar 
fits comfortably into this framework. 

The methodology outlined by Prek and Lefèvre is also such to accom-
modate the Court’s Gibraltar reasoning. These scholars maintain that the 
determination whether a measure is general or selective requires a two-step 
approach.1366 First, prima facie selectivity needs to be established; second, 
it has to be examined whether the prima facie selectivity can be justified by 
the nature or general scheme of the system. The first stage of this analysis 
involves three further steps, namely (i) the determination of a reference 
framework, (ii) the determination of the circle of undertakings that can be 
considered to be in a comparable situation legally and factually, and (iii) 
examination whether they are treated differently. Prek and Lefèvre point 
out that the reasoning of the Court in Gibraltar shows that the reference 
framework could also be constituted by the measure at stake itself. In the 
latter case, the benchmark according to which the existence of a differential 
treatment is to be analysed is constituted by the measure itself. At this point, 
the objective of the measure has an important function as it helps in deli-
miting the circle of undertakings which are in a comparable situation and 
whose treatment thus, will constitute the benchmark. These authors interpret 
the Court’s case law in a way that the approach in Paint Graphos, which 
includes the derogation test, constitutes the standard methodology, whilst 
Gibraltar proves that it is not the only one acceptable method. In some 
cases the comparison test alone applied in a self-referential manner will 
be sufficient to establish the selectivity of a given tax regime. The fact that 
no derogation from a common system can be spotted in such a case cannot 
exclude per se a finding that the system is capable of conferring selective 
advantages to a certain group of undertakings.1367 

In a similar vein, Luja considers that the Gibraltar ruling has not essentially 
redefined selectivity. According to his interpretation of the case, the traditio-
nal benchmark test will still apply where the examination is aimed at iden-
tifying favourable selective treatment of companies versus other companies 
subject to the same tax and not explained by the nature or general scheme of 
that tax. To the traditional analysis, another step needs to be added in light 

1366. Prek and Lefèvre, supra note 1313, p. 336.
1367. Ibid. pp. 338-339.
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of Gibraltar; namely, “before we can perform [the] benchmark test, it must 
be determined whether the initial scope of the tax base is broad enough as 
not to exclude companies in a similar situation”.1368    

9.2.4.  Proposed method of analysis of prima facie selectivity

In summary, we submit that the methodology for determining whether a 
fiscal measure is prima facie selective for the purposes of the State aid 
definition depends on the structural features of the measure under examina-
tion. If the latter is a tax measure which forms part of a broader system or 
scheme the derogation approach should be followed. Under this approach, 
first, the reference system must be identified and then it has to be examined 
whether the advantageous treatment that the tax measure entails constitutes 
a derogation from such reference system inasmuch as it causes situations 
which are legally and factually comparable to be treated differently. On the 
other hand, if the measure under review is a ‘self-standing’ measure,1369 i.e. 
it constitutes a system in itself, the question to be answered is whether its 
scope is defined in such a way that it covers all those undertakings which are 
in a legally and factually comparable situation in the light of the objective 
of the measure. In this case, the prima facie selectivity of the measure is to 
be established via the pure comparison approach. In the second stage of the 
selectivity analysis, it has to be determined whether a prima facie selective 
tax measure can be justified by the ‘nature of general scheme of the system’ 
or perhaps on another ground so that it escapes the eventual categorization 
as a selective measure. 

Before turning to the issue of justification, we need to discuss both the 
derogation test and the comparison test more in detail, as their concrete ap-
plication involves several difficult conceptual challenges. 

1368. R.H.C. Luja, Material selectivity after Gibraltar, in: EU Income Tax Law: Issues 
for the Years Ahead (D. Weber ed., IBFD 2013 forthcoming), pp. 115-122.
1369. See P. Nicolaides, Fiscal State Aid in the EU: The Limits of Tax Autonomy, 27 
World Competition 3 (2004), pp. 365-396, at p. 376. Under ’self-standing’ measures he 
refers to measures that do not fall under the general system but rather constitute a parallel 
subsystem; thus, he does not seem to contemplate that the ’self-standing’ measure can be 
the general system itself, as was the case in Gibraltar.
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9.3.  Derogation test 

9.3.1.  What constitutes the benchmark system?

As regards the derogation approach, the main difficulty is how to identify 
the benchmark system (also called ‘general system’, ‘common system’, 
‘normal system’ or ‘reference system’) in relation to which an advantage 
can be described as an exception or derogation.1370 As Schön recognizes, 
the easiest and most effective way to screen selective tax measures in the 
Member States’ tax systems would be to take as a benchmark an autono-
mous general description of a ‘normal’ tax system from an EU perspective.1371 
Advocate General Jääskinen accused the Commission of doing precisely 
that when qualifying the Gibraltar tax system as selective. In particular, 
according to the Advocate General, the “methodological revolution” advo-
cated by the Commission would lead to the situation that:   

“[...] the existence of an advantage would be assessed no longer on the basis of 
a comparison between the measure and the generally applicable tax regime, but 
by virtue of a comparison between the tax regime as it exists and another – hy-
pothetical and non-existent – system. Such an approach would require the con-
struction of a fiscal comparator for the European Union in order to be able to 
assess the allegedly discriminatory effect of the choices made regarding the tax 
base (or tax rates) in the field of corporate taxation. However, no such common 
criterion exists and the application of the legal framework for State aid does 
not justify the de facto adoption of a tax harmonisation measure of that kind.”1372

That such approach is not permissible having regard to the distribution of 
competences between the EU and the Member States in direct tax matters is 
virtually undisputed. As Schön states, using a common EU reference frame-
work as benchmark under the State aid rules in the absence of comprehen-
sive harmonization of corporate taxation would conflict with the sovereignty 
of the Member States in direct tax matters, which unquestionably empowers 
them to define the taxable events, tax bases and tax rates under their national 
direct tax systems. Therefore, what remains is taking the general tax system 
established by each of the Member States as the benchmark in relation to 
which derogations must be identified. 

1370. Micheau, supra note 1314, p. 282.
1371. W. Schön, Taxation and State Aid Law in the European Union, 36 CMLRev 5 
(1999), pp. 911-936, at p. 923. 
1372. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 202.
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The problem with the latter method is that within the ambit of abstract tax 
rules which apply to distinct and specifically circumscribed set of facts it is 
very hard to distinguish general rules and exceptions to them. This difficulty 
has been recognized and discussed in academic literature.1373 Lang, as one 
of the adamant critics of the derogation approach, has consistently pointed 
out that:

“Distinguishing “normal taxation” from derogations where different tax provi-
sions are applied will in practice differentiate between at least two provisions 
that have a different area of application and imply different legal consequen-
ces.” 

Accordingly, he asks:

“What criteria should be used to determine which one of these provisions is the 
rule and which one the exception?”1374

Lang concludes that neither the legislative technique nor the legislature’s 
intention is decisive in identifying the general rule and the exception. This 
apparently, is affirmed by the case law, according to which national measu-
res must be assessed on the basis of their effects and not their aims or 
the regulatory form which they take.1375 Lang also rejects the method of 
comparing the reach of the rules or the circle of addressees in order to 
determine what the general rule and the exceptions are. This cannot be a 
reliable indicator, as in the case of rules formulated in an abstract manner it 
is not possible to foresee how many taxpayers will be concretely affected by 
them. In addition, Lang adds that even if it were possible to give a numerical 
estimation as to how many taxpayers fall under the scope of the respective 
rules, the qualification of a measure as selective cannot be restricted to 
situations where the minority is privileged over the majority as a result of 
the application of the measure.1376 

Not everybody shares the views expressed by Lang. Advocate General 
Jääskinen, for example, emphasised the fact that under the Gibraltar regime 
less than 1% of the companies registered in Gibraltar would actually be 

1373. The debate was expressly acknowledged by Advocate General Jääskinen, see his 
Opinion in Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
paras. 184-187.
1374. Lang, supra note 1302, p. 419 referring to Die Auswirkungen des gemeinschaft-
lichen Beihilferechts auf das Steuerrecht, 17. ÖJT, Gutachten, Band IV/1, 2009. 
1375. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 87 and the cases referred to in supra note 1357. Similarly, Schön, supra note 1371, 
p. 922.   
1376. Lang, supra note 1302, p. 419.
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taxed while the overwhelming majority, i.e. all the offshore companies, 
would remain untaxed. Given that the majority of the taxpayers would be 
subject to a more favourable treatment the Gibraltar regime provides for a 
‘selective disadvantage’ as opposed to a selective advantage.1377 This con-
sideration apparently did play a role in the Advocate General’s conclusion 
that the regime cannot be selective within the meaning of Article 107(1). As 
we have seen above, the Court did not attribute any relevance in qualifying 
the Gibraltar tax regime as a selective advantage for offshore companies to 
the fact that the regime benefitted the majority of potential taxpayers. 

Amongst the academic commentators, Luja has previously argued that ‘aid’ 
can only be present if the majority of companies is excluded from a tax 
benefit, thus, if the measure favours only the minority.1378 In turn, if a special 
tax is imposed only on the minority of potential taxpayers while it leaves 
the majority out of its scope, the general rule will be ‘non-taxation’ and 
the exception will be the imposition of the tax.1379 According to Luja, this 
situation falls outside the notion of ‘advantage’ and hence cannot be ‘aid’. 
In a flow-chart, which he proposed for the analysis of the selectivity of 
special taxes, certain steps were aimed at verifying whether any exclusion 
from the scope of a special tax (or any exemption provided for within the 
ambit of the special tax) is such as to affect the majority of the undertakings 
which should otherwise be subject to the tax. If that was the case, the spe-
cial tax could not be considered State aid. According to this view, even if 
a special tax excludes from its scope (or exempts) undertakings which are 
in an objectively comparable situation to those which fall under its scope 
(or are liable to tax), the exclusion (or exemption) cannot be qualified as 
State aid as long as the excluded (or exempted) undertakings make up the 
majority of all the undertakings that are in a comparable situation. If that 
is the case, the exclusion or exemption is part of the benchmark used to 
determine whether taxes are normally due. If ‘non-taxation’ is the bench-
mark, it cannot constitute a benefit (i.e. advantage) within the meaning of 
the State aid definition. Luja tested the Sardinian regional tax on stopovers 
of aircrafts and boats, which was the subject of the CJ’s landmark decision 
in the Regione Sardegna case,1380 under this framework. He concluded that 
the Sardinian special tax which was levied only on non-resident boat- and 

1377. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Commission v Government of Gibraltar, para. 239.
1378. R.H.C. Luja, Group Taxation, Sectoral Tax Benefits and De Facto Selectivity in 
State Aid Review, 8 EStAL 4 (2009), pp. 473-487, at p. 483. 
1379. R.H.C. Luja, Presidente del Consiglio dei Ministri v Regione Sardegna, C-169/08 
of 17 November 2009 – Revisiting the balance between aid, selectivity and selective aid 
in respect of special levies and taxes, 9 EStAL 1 (2010), pp. 161-168, at p. 162-164.
1380. Case C-169/08 Regione Sardegna.
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aircraft operators could only have been classified as State aid in favour of 
resident operators if the non-residents liable to tax were in majority and 
thus, ‘taxation’ could be taken as the benchmark. Accordingly, in his view, 
the CJ should have instructed the national court to verify whether the vast 
majority of the boat- and aircraft operators were, indeed, liable to tax under 
the scheme of the special tax instead of proceeding on such assumption in 
qualifying the exclusion of resident operators from the tax as State aid.1381 

This reasoning shows the very shortcomings pointed out by Lang as regards 
using the criterion of the number of undertakings affected for the purpose 
of identifying the general rule and the exception. A determination of how 
many taxpayers are liable to tax and how many are exempt under a parti-
cular tax regime can only be made in retrospect. If such inquiry were to be 
made a criterion of State aid, the concept of State aid would become fluid 
and the obligation of the Member States to notify a planned tax measure 
under Article 108(3) would depend on their vague estimation or, sometimes 
intentional manoeuvrings, as to how many undertakings would potentially 
benefit from an exclusion, exemption or deduction. In addition, if differen-
tial treatment of undertakings that are in an objectively comparable situation 
were accepted merely on the ground that the majority of them are better 
off, the comparison test, which does and should form part of the selectivity 
analysis, would lose its meaning in the context of State aid control. It is to 
be noted that the fact that in the Sardinia case, the discrimination at issue 
could be countered by recourse to another set of EU rules, i.e. the funda-
mental freedoms, was due to the fact that such discrimination disadvantaged 
non-resident operators. In any other case, however, unjustified discrimina-
tions, and the resulting distortions of competition between undertakings, 
would remain intact under EU law if we accepted that the State aid rules do 
not apply to cases where an exemption benefits the majority.

Having regard to the Court’s approach in Gibraltar, Luja has observed that 
the Court is not willing to apply an advantage/disadvantage test in the sense 
he previously defended to tax schemes whose objective is to subject all 
companies to tax.1382 In our view, the conclusion that a measure may con-
stitute State aid irrespective of whether it is an advantage or a disadvantage 
compared to a benchmark can be drawn in a general manner, that is, not only 
with regard to tax schemes which are aimed to tax generally all companies. 
This will be further explored in Sections 9.3.3.4. and 9.6.

1381. Luja, supra note 1379, p. 164.
1382. Luja, supra note 1368.
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In summary, we can conclude that the identification of the benchmark sys-
tem cannot be based either on a hypothetical common European system or 
on the regulatory technique by which the national legislation is drafted or on 
the number of taxpayers affected by the provisions under review. In view of 
this, the question arises whether the identification of the benchmark system 
is necessary at all for the purpose of the analysis of national measures under 
the State aid rules. As indicated above, we are of the view that in some cases 
the identification of the benchmark is not necessary.     

9.3.2.  Where no benchmark needs to be identified: the scope 
of special taxes or the general tax system

From the above, it is clear that in cases where the State aid review is aimed 
at ascertaining whether a subsystem, such as a special (environmental or 
other) tax,  or even the general tax system, such as the one in Gibraltar, 
may result in State aid for certain undertakings due to the definition of 
its scope there is no need to identify whether ‘taxation’ or ‘non-taxation’ 
is the benchmark and compared to that, the exclusion from the tax is an 
‘advantage’ or the tax is a ‘burden’. It appears that in these cases the State 
aid analysis does not have to look for – either under the examination of the 
criterion of ‘advantage’ or that of ‘selectivity’ – the general system and a 
derogation from the latter. The question is then, what analysis needs to be 
conducted in order to answer the question whether the scope of a special 
tax is appropriately defined so that it does not result in selective advantages 
for any undertakings or group of undertakings.  

The Courts’ series of judgments in the British Aggregates case is especially 
instructive on the question under what circumstances special taxes may 
constitute State aid. The cases concern a special environmental levy that 
the UK imposed on the extraction of virgin aggregates (granulates used as 
construction material).1383 As the levy (AGL) was not imposed on all the 
sectors which engaged in similar activities having similar impact on the 
environment and on all types of aggregates, the levy was claimed to con-
stitute State aid for those sectors, and producers of aggregates which were 
left outside the scope of the levy. The Commission found that the AGL’s 
scope was justified by the logic and nature of the system and thus, it did 
not constitute State aid. An association of producers of (taxed) aggregates 

1383. CFI, 13 September 2006, Case T-210/02 British Aggregates Association v Commission; 
ECJ, 22 December 2008, Case C-487/06 P British Aggregates Association v Commission; 
GC, 7 March 2012, Case T-210/02 RENV British Aggregates Association v Commission.



499

Derogation test 

brought an action for annulment of the Commission’s decision before the 
General Court. The General Court in its first judgment agreed with the 
Commission that the AGL did not result in the grant of a selective advantage 
to the non-taxed sectors or producers. The General Court relied essentially 
on the environmental objective of the AGL, holding that the Member States 
are free to set their priorities as regards the protection of the environment 
and, as a result, to determine which goods and services they subject to an 
environmental levy. Thus: 

“It follows that, in principle, the mere fact that an environmental levy constitu-
tes a specific measure, which extends to certain designated goods or services, 
and cannot be seen as part of an overall system of taxation which applies to all 
similar activities which have a comparable impact on the environment, does 
not mean that similar activities, which are not subject to the levy, benefit from 
a selective advantage.”1384

On appeal, the CJ wholly disagreed with the General Court, holding that 
it had disregarded Article 107(1) TFEU as interpreted by the case law. The 
main reasoning was that: 

“[the General Court’s] approach, which is based solely on a regard for the 
environmental objective being pursued, excludes a priori the possibility that the 
non-imposition of the AGL on operators in comparable situations in the light 
of the objective being pursued might constitute a ‘selective advantage’ [...]”1385

Therefore, the CJ set aside the judgment and referred the case back to the 
General Court.

The most important lesson that can be drawn from this with regard to the 
review of special taxes or levies under the State aid rules is that the fact 
that the levy pursues a specific – either ecological or public health or other 
policy-related – objective cannot exclude it from the scrutiny as to whether 
it entails selective advantages to certain economic operators. This is not 
contradictory to the sovereign power of the Member States to set their pri-
orities in the economic, fiscal and environmental fields. While the General 
Court tried to exclude special environmental taxes from the scope of State 
aid review having regard to their specific objective, the Commission argued 
to the same effect on the ground that a special tax, such as the AGL, is an 
exceptional fiscal burden on a narrow sector of the economy. In the eyes 

1384. Case T-210/02 RENV British Aggregates Association v Commission, para. 115.
1385. Case C-487/06 P British Aggregates, para. 87.
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of the Commission, such a measure – irrespective of its objective – cannot 
constitute State aid.1386 The General Court firmly rejected that position in 
its second judgment after the case had been referred back to it by the CJ:

“[...] contrary to the Commission’s contention [...], even if that system could 
be described as an exceptional fiscal burden on a narrowly defined economic 
sector, that in itself does not mean that that fiscal burden falls outside the prohi-
bition laid down in Article 87(1) EC [...], since the capacity of that system to 
differentiate within that sector may satisfy the criteria of advantage and selec-
tivity for the purposes of the case-law [...]”1387

Thus, neither the objective of an environmental levy nor the fact that it is an 
exceptional burden on a specific sector takes such a levy out of the scope 
of Article 107(1).

Selective advantages in the case of special levies may result from the 
“non-imposition of the [levy] on operators in comparable situations in the 
light of the objective being pursued”.1388 The Court had acknowledged this 
even before British Aggregates in the cases concerning the French tax on 
direct sales of medicinal products by pharmaceutical laboratories when it 
held that:

“In [...] case of unequal liability for a charge, the supposed aid derives from 
the fact that another category of economic operators with which the category 
subject to the charge is in direct competition [...] is not liable for that charge.”1389

In other words, a levy may be selective if its scope is not defined appro-
priately, that is, the scope is not broad enough to encompass all underta-
kings which should be subjected to the levy. In academic literature, the 
term ‘asymmetrical tax burden’ is sometimes used to describe such situa-
tion.1390 The undertakings which should be subjected to the levy are deter-
mined through a comparative analysis. In particular, it has to be verified 
whether all undertakings which are in a comparable situation in the light 
of the objective of the levy are subject to the levy. Determining the circle 
of undertakings which are comparable in the light of the objective of the 

1386. Case T-210/02 RENV British Aggregates Association v Commission, paras. 30-33. 
1387. Ibid. para. 52.
1388. Case C-487/06 P British Aggregates, para. 87.
1389. ECJ, 7 September 2006, Case C-526/04 Laboratoires Boiron SA v Agence centrale 
des organismes de sécurité sociale (ACOSS), para. 34. See also ECJ, 22 November 2001, 
Case C-53/00 Ferring SA v Agence centrale des organismes de sécurité sociale (ACOSS), 
para. 22.
1390. A. Cordewener, Asymmetrical Tax Burden and EU State Aid Control, 21 EC Tax 
Review 6 (2012), pp. 288-292; A. Metaxas, Selectivity of Asymmetrical Tax Measures 
and Distortion of Competition in the Telecoms Sector, 9 EStAL 4 (2010), pp. 771-783.
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special tax is far from being straightforward. In this regard, the General 
Court in its second judgment identified the protection of the environment 
as the principal objective of the AGL.1391 However, this seems to be quite a 
vague yardstick for the purposes of the comparison, as in the light of it, each 
and every mineral extraction from underground – which, most likely, has a 
comparable harmful effect on the environment to the quarrying of materials 
used as aggregate – should be subject to the levy (‘polluter pays’ principle). 
Requiring from the Member States such perfect consistency with a broadly 
formulated objective when defining the scope of special levies would con-
siderably narrow, if not cancel out, their power to introduce special levies 
on certain sectors or products or production processes. The General Court 
held with regard to the ‘polluter pays’ principle, that, even if it could be 
considered as a purpose of the AGL: 

“[...] if such an additional purpose meant that the levy had to be imposed on 
every mineral extracted from underground, irrespective of whether or not it was 
intended to be commercially exploited as aggregate, it would risk calling into 
question not only the normal taxation principle, [...], but also the coherent and 
effective implementation of the aim of shifting demand.” 1392 

Thus, the GC relied on the notion of the ‘normal taxation principle’, on the 
one hand, and a more specifically defined objective of the AGL, on the other, 
to sidestep the conclusion that all mineral extractions should be subject to 
the levy. The more specific objective was defined as:

“[The environmental] objective essentially entails the promotion in the con-
struction industry of the use of aggregates which are the by-products of or waste 
from certain processes (also known as ‘secondary’ aggregates), or of recycled 
aggregates, thereby reducing the use of quarried aggregates (also known as 
‘primary’ aggregates), which are non-renewable natural resources, and thereby 
limiting the damage to the environment associated with that process of extracti-
on (‘the aim of shifting demand’ or ‘the environmental objective of the AGL’).”1393   

As far as the ‘normal taxation principle’ is concerned, the definition of such 
principle is the first step of the selectivity analysis in the General Court’s 
approach. In fact, this step seems to be the equivalent of the identification 
of the benchmark or reference system. Apparently, the General Court fol-
lowed the standard three-step approach, which encompasses the identifica-
tion of the reference system, verification through the comparison test that 

1391. Case T-210/02 RENV British Aggregates Association v Commission, para. 63.
1392. Ibid. para. 66.
1393. Ibid. para. 64.
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a derogation is in place and the examination of justification by the nature 
and general scheme of the system.1394 As part of the first step, the General 
Court stated that the reference framework in this case consists of the AGL 
itself and that: 

“[...] the ‘normal’ taxation principle underlying the AGL is the principle of the 
taxation of the commercial exploitation in the United Kingdom of a material 
that is taxable as an ‘aggregate’ [...]”1395

However, this can hardly qualify as the identification of the benchmark or 
reference system within the meaning of the three-step analysis, as it merely 
points out what the taxable object of the special levy is. While describing 
the normal taxation principle, the GC mentions that the Act on the AGL 
does not contain a precise definition of the term ‘aggregate’ or general taxa-
tion criteria explaining that term. Furthermore, the AGL does not envisage 
a general rule of taxation that distinguishes between various categories of 
aggregates; rather, it attaches the classification as exempt aggregate to spe-
cific materials named in the Act, or to specific processes of extraction or 
production of one of those materials, or exported aggregates.1396 Having 
regard to the lack of definition of ‘aggregate’ and any other general crite-
rion of taxation and the random list of exempted materials and processes, 
there is no way to determine whether the ‘taxation’ or the ‘non-taxation’ 
of aggregates is the general rule within this system and therefore, there is 
no way to identify a derogation from the general rule. The identification 
of the reference system is, therefore, merely a formal step in the analysis 
which simply reiterates the a priori circle of the taxable objects accepting 
the definition of such circle as well as its delimitation by the Member State 
which enacts the levy. Thus, if a Member States wants to subject to a special 
levy only the commercial exploitation of materials as aggregates and not 
the exploitation of coal or other minerals extracted from underground it is 
in its power to do so. In the light of this, the function of the first step, i.e. 
identification of the ‘normal taxation principle’, is preventing the scope of 
a special levy from being stretched, in the light of a broadly defined objec-
tive, beyond the original scope intended by the Member State without any 
limits. Having regard to the rather formal function of the ‘normal taxation 
principle’, we maintain that in the case where the State aid review is aimed 
at determining whether the scope of a special tax is appropriately defined, 
the only test which can be applied meaningfully is the comparison test. The 

1394. Ibid. paras. 49, 82. 
1395. Ibid. para. 53.
1396. Ibid. paras. 53, 56, 59.
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comparison test will answer the only relevant question; namely, whether all 
undertakings which are in a comparable situation in the light of the objective 
of the special tax are covered by the tax. 

In its second British Aggregates judgment in the context of the comparison 
test, the GC examined whether, in the light of the environmental objective 
of the AGL, the materials exempted from the AGL were in a factual and 
legal situation comparable to that of other materials which were subject 
to the levy. It held that the exempted materials in principle satisfied the 
normal taxation criterion of the AGL in that they constituted ‘aggregates’, 
and they were in a comparable situation to taxed materials in the light of 
the environmental objective of the measure, as their extraction was at least 
equally harmful to the environment as that of the latter. It concluded that 
the exemption of aggregates derived from certain materials entailed a tax 
differentiation which gave rise to a prima facie selective advantage to the 
producers of those exempt materials. Finally, it held that the prima facie 
selective advantages could not be justified by the nature and general scheme 
of the system.      

Another lesson to be drawn from the British Aggregates cases with regard 
to the State aid analysis of special taxes is that it is irrelevant through which 
technique the legislature differentiates between undertakings which are in a 
comparable situation. In this respect, the General Court held in its first judg-
ment that the AGL had to be distinguished from the energy tax rebate which 
was at issue in Adria-Wien Pipeline and which was held to be State aid. 
According to the General Court, the latter case involved a partial exemp-
tion of manufacturing undertakings from the payment of a levy to which 
all undertakings were, in principle, liable whereas in the case of the AGL 
the question was the definition of the material scope of an environmental 
levy.1397 The CJ dismissed this reasoning on the ground that Article 107(1) 
“defines State interventions on the basis of their effects, and thus indepen-
dently of the techniques used”.1398 Advocate General Kokott was even more 
explicit on this point in the Regione Sardegna case, another case on a special 
environmental tax introduced by the Region of Sardinia:

“[...] it is immaterial what legal mechanism is used. The tax benefit may be 
based on the fact that the legislature has expressly exempted some undertakings 
from the tax in question, to which they would otherwise be subject. Likewise the 

1397. Case T-210/02 British Aggregates Association v Commission, paras. 120-121.
1398. Case C-487/06 P British Aggregates, para. 89. See on this M. Honoré, Selectivity 
and Taxation – Reflections in the Light of Case C-487/06 P, British Aggregates Association, 
8 EStAL 4 (2009), pp. 527-537, at p. 537.
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tax benefit may arise from the fact that a tax law is asymmetrically formulated 
in relation to its factual elements or its scope, so that some undertakings are 
caught as taxpayers while others are not.”1399  

In summary, it can be inferred from the above that special taxes, which 
constitute subsystems on their own within a given tax system of a Member 
State, cannot escape the scrutiny under the State aid rules either because 
they have a specific objective or, because they are imposed on the mino-
rity as opposed to the majority of potential taxpayers or because they cre-
ate special burdens on – as opposed to special advantages for – narrowly 
defined undertakings. Consequently, these special taxes are subject to 
review as regards the question whether their scope is defined consistently 
with their aim and logic. In addition, they are also subject to scrutiny as to 
whether they provide for exemptions or other advantages within their own 
scope which creates selectivity within the subsystem that they constitute. 
Answering the latter question involves the same analysis as the one carried 
out in order to identify selective measures within the general tax system. As 
regards the former question concerning the scope of the special tax, the only 
relevant question in the analysis is whether all the undertakings which are in 
a comparable legal and factual situation in the light of the objective of the 
special tax are included within the scope of the tax and if not, whether the 
exclusion can be justified by the nature and general scheme of the system. It 
appears that this assessment does not involve the identification of a general 
system and a derogation from the latter. Gibraltar proves that such analysis 
may become equally relevant with respect to the scope of the general tax 
system as well.

9.3.3.  Where a benchmark is necessary: measures forming 
part of a comprehensive system 

9.3.3.1.  Introduction 

Our view that the derogation approach does not function and therefore, is 
unnecessary in the cases described in the previous Section does not mean, 
however, that we do not see any use of such approach under the selectivity 
analysis of tax measures. Therefore, we do not fully share Lang’s view 
that “...the definition of the rule and of exceptions to it is, [...], arbitrary”1400 

1399. Opinion of Advocate General Kokott, 2 July 2009, Case C-169/08 Regione Sardegna, 
para. 128. See also Case C-53/00 Ferring, para. 20. 
1400. Lang, supra note 1302, p. 419.
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and therefore, superfluous in each and every case. As described above, in 
cases where the selectivity assessments are directed at measures that appa-
rently form part of a broader system we consider the clarification of what 
the reference system is from which the measure deviates a necessary step 
in the analysis. Admittedly, above, it was concluded that the core test of 
the selectivity analysis is invariably the comparison test. If that is so, one 
could legitimately ask why the identification of the reference system is still 
necessary. We are of the view that it is necessary because the identification 
of the reference system determines, in fact, the comparator in relation to 
which the derogatory measure has to be assessed. As the Court highlighted 
it in Paint Graphos: 

“In order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned. It is in relation to this common or ‘normal’ 
tax regime that it is necessary, secondly, to assess and determine whether any 
advantage granted by the tax measure at issue may be selective ...”1401

The choice of the comparator is a crucial step in carrying out a comparison 
under the aegis of any rule of equality or non-discrimination. Where the 
non-discrimination rule at issue defines the criterion on the basis of which 
discrimination is prohibited, the choice of the comparator is rather straight-
forward; a person or situation possessing the characteristic expressed by 
the prohibited criterion is to be compared to the one who does not possess 
such characteristic. For example, in the case of a rule prohibiting nationa-
lity-based discrimination, a foreign national has to be compared to an own 
national. The prohibition of State aid, however, precludes differential treat-
ment of comparable undertakings in general without defining a prohibited 
criterion of differentiation. Under those circumstances, the choice of a com-
parator is more complex. The identification of the benchmark system has 
the function of providing the comparator for the derogatory measure. The 
proper identification of the reference system may lead to the conclusion that 
the measure under examination does not derogate from the reference system 
in the first place. In such a case, there is no need to continue the analysis 
with a comparison; the presence of State aid can be excluded straight away. 

The function of the derogation test within the State aid analysis will be 
demonstrated below through some examples from the case law. First, how-
ever, we will suggest an approach which can be of help in defining the 
benchmark system. Finally, at the end of this Section, we will discuss how 

1401. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49.
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the problem of special burdens – as opposed to special advantages – is to be 
solved under our proposed method of analysis in cases where the derogation 
test is integrated in such analysis.  

9.3.3.2.  Benchmark constituted by the ‘structural’ elements of the 
system

For now, the question remains how we should identify the general rules 
which make up the reference system in the context of abstract rules which 
any tax legislation consists of. In this regard, Schön made an interesting sug-
gestion, as early as the end of the 1990’s, that the ‘structural components’ 
and the ‘tax expenditure components’ of taxation must be distinguished 
in any given system.1402 He started from the assumption that within the 
Member States of the EU, it is widely accepted that each tax should raise 
revenue according to the taxpayer’s ‘ability to pay’. The components of a 
tax which are necessary to implement this fundamental structure of a tax 
are the ‘structural components’. Other components consist of the provi-
sions by which government spending objectives are carried out through 
the tax system; these are the ‘tax expenditure components’.1403 Schön also 
highlighted that his proposition that the structural rules of a tax system are 
those which put into concrete terms the fundamental principle of ‘ability to 
pay’ works in the framework of traditional and comprehensive taxes, such 
as income tax, wealth tax, inheritance tax, etc.1404 Conversely, in the con-
text of special taxes, such as environmental taxes or consumption taxes on 
harmful products, the fundamental principle underlying the tax is different, 
i.e. environmental protection or health protection. 

In our view, this distinction is a sound basis from which one can set out to 
identify those rules of a tax system which make up the reference framework. 
Thus, in the case of measures which form part one of the comprehensive 
and traditional taxes, the reference system is constituted by the rules which 
implement the fundamental principle of ‘ability to pay’. All the rules which 
pursue some narrower, more specific objectives within the tax system, for 
example, boosting R&D or job creation, will qualify as derogations. This 
can be confirmed by the comparison test. The objective of the reference 
system is taxing in accordance with the ‘ability to pay’ principle. The com-
parison should be made in the light of this objective. In the light of the 
principle of ‘ability to pay’, undertakings which carry out R&D or create 

1402. Schön, supra note 1371, p. 925. 
1403. Ibid. p. 926.
1404. Ibid.
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jobs are not different from those undertakings which do not engage in such 
activities; hence, any advantageous treatment to which the former are sub-
jected creates a difference in treatment of objectively comparable situations. 
This way, the existence of a derogation and in turn, prima facie selectivity 
can be confirmed. This represents only the first stage of the selectivity ana-
lysis; in the second stage of such analysis, any differential treatment may 
turn out to be justified. 

In the case of measures which form part of a subsystem existing paral-
lel with the general tax system the same analysis needs to be conducted 
taking into account that the subsystem is governed by a specific principle, 
for example, protection of the environment. Therefore, prima facie selec-
tivity has to be established through a comparison conducted in the light of 
the environmental objective of the system. Finally, if whether the scope of 
the general system or a subsystem is appropriately defined is at issue, the 
objective of the system is still relevant for the comparison which should be 
carried out without the need to identify any derogation within the system.

The method of taking the structural elements of a tax system as a benchmark 
within that system has its limits. Naturally, it only works with State aid 
measures granted through the tax system although the issue of what consti-
tutes general rules and exceptions within a system may also arise in the case 
of aid schemes of a different nature.1405 In addition, tax rules of a technical 
nature, which typically have the function of implementing the underlying 
principle of the system, may be drafted in a way that they further some 
specific objectives.1406 Finally, Schön points out that this method works only 
with regard to rules defining the tax base but does not help to identify the 
‘normal’ tax rate amongst a range of different tax rates. He mentions the 
example where a State sets two differing rates under its car taxation system 
for polluting and non-polluting cars in which case, it is impossible to deter-
mine what rate expresses the underlying principle of the system and thus, 
is the general rate. Indeed, in this case, it is difficult to determine whether 
the differing rates entail a selective advantage for any category of taxpayers. 
Even if one takes the view that the comparison test should be applied on its 

1405. For example, Advocate General Darmon raised this question in the context of a 
German measure which exempted small undertakings from the rules applicable to the 
protection of employees against unfair dismissal. He observed that it is possible to take 
the view that the general rule is that a dismissed worker receives protection, in which case 
the rule applying to small undertakings is an exception. However, one can also consider 
that the rules applicable to small undertakings constitute a system of its own, in which 
case the measure would be a general one, see Opinion of Advocate General Darmon, 25 
November 1992, Case C-189/91 Petra Kirsammer-Hack v Nurhan Sidal, paras. 58-61.
1406. Schön, supra note 1371, p. 927.
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own without looking for a general rate and an exception to it, it is not pos-
sible to jump to the conclusion that environmentally friendly and polluting 
cars are in an objectively incomparable situation and thus, can be treated 
differently. As it will be emphasised below again, the comparison must be 
made in the light of the objective of the system. Although it is a plausible 
assumption, a car taxation system is not necessarily based on the objective 
of taxing cars in an environmentally conscious way.            

9.3.3.3.  Function of the derogation test through case law examples

(i) Is there a derogation at all? 

Leaving aside the difficult cases mentioned above, the method suggested 
by Schön can be tested in a controversial pending case where Germany 
contests the decision of the Commission in which it had declared the 
German tax rules on the carry forward of losses in the case of reorganiza-
tions (‘Sanierungsklausel’) State aid incompatible with the internal mar-
ket.1407 Under the German corporate income tax rules, companies may carry 
forward losses to subsequent tax years. In order to prevent the tactic of 
buying up shell companies which have only accumulated losses but no real 
activities or assets, an exception was introduced to the loss carry-forward 
rules according to which in the event of major changes in the shareholder 
structure of a company the right to carry-forward losses is limited or com-
pletely lost (depending on the proportion of shares transferred). However, 
exceptions to the exception were also introduced in order to provide for 
situations of transfer of shares without a risk of abuse. The reorganization 
clause was one of these exceptions laying down that if shares in a company 
are transferred in order to rescue the company its losses may be carried 
forward despite the change in control over the company. The Commission 
classified the Sanierungsklausel as State aid on the ground that it consti-
tuted a derogation from the reference system, that is, the prohibition of 
carry-forward of losses in the case of change of control, and as such granted 
a selective advantage to companies undergoing reorganization. Germany 
asked for the annulment of this decision arguing that the measure did not 
constitute an exception to the reference system and therefore, cannot be 

1407. Pending Cases T-205/11 Germany v Commission and T-287/11 Heitkamp BauHolding 
v Commission for the annulment of Commission Decision of 26 January 2011 on State aid 
C 7/10 (ex CP 250/09 and NN 5/10) implemented by Germany — Scheme for the carry-for-
ward of tax losses in the case of restructuring of companies in difficulty (Sanierungsklausel 
). For a discussion of these cases, see C. Seiler, Germany: The Scheunemann, Beker und 
Beker, Ettwein and the “Sanierungsklausel” cases, in: ECJ – Recent developments in 
direct taxation 2011, Series on international tax law (M. Lang et al. eds., Linde 2012), 
p. 121-139.
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State aid. In particular, the exclusion of carry forward of losses in the case 
of change of control cannot be taken as the reference system. The reference 
system is the whole system of corporate income tax under which the rule is 
that companies may carry forward losses. The Sanierungsklausel does not 
deviate from this, thus, cannot be considered an exception.1408 Hence, the 
main point of dispute between the Commission and Germany is the question 
of what constitutes the reference system in this case. 

The method proposed by Schön is aimed at answering precisely this ques-
tion. The rule under review is part of the corporate income tax rules. Within 
this framework the provision which will have to be taken as constituting the 
general rule is the one which expresses the principle of ‘ability to pay’. That 
is the rule which allows companies to carry forward their losses, in general. 
Loss carry-forward provisions are typical technical provisions within a tax 
system the function of which is to tax the taxpayer according to its objective 
financial situation.1409 Taxpayers with losses from previous years are less 
able to pay than taxpayers which do not have such losses. Therefore, the 
German government correctly argues that the exception to the rule is the 
prohibition of loss carry-forward in the case of change of control, which is 
of the nature of an anti-abuse rule. The reorganization clause, as an excep-
tion to the exception, only reinstates the general rule in cases where the 
anti-abuse aim is not relevant. Therefore, such clause cannot be State aid. 

Admittedly, it is still possible to question whether or not the anti-abuse 
exception to the main rule has been properly circumscribed by the German 
legislator. In particular, it can be argued that all non-abusive instances of 
transfer of significant shareholdings and not only restructurings should be 
carved out from the prohibition of loss carry-forward. This argument, how-
ever, does not change the fact that the reference system must be correctly 
identified in the first place.   

In the meantime, the Finnish Supreme Administrative Court has also refer-
red a question for a preliminary ruling to the Court on the Finnish rules on 
loss-carry forward which are very similar to the German Sanierungsklausel.1410 
The difference between the two pieces of legislation is that the Finnish rules 
allow losses to be carried forward in the case of change of control over the 
company on the basis of case-by-case authorization by the tax authority as 
opposed to German law under which the exception to the prohibition of 

1408. Seiler, supra note 1407, pp. 135-139.
1409. Schön, supra note 1371, p. 927; Seiler, supra note 1407, p. 138. 
1410. Pending Case C-6/12 P Oy.    
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loss carry-forward in the event of reorganizations is laid down in law. As 
discretionary powers granted to the authorities are normally susceptible to 
being qualified as selective, the outcome of the Finnish case may be diffe-
rent from that of the German case.1411 However, in both cases, the question 
as to how to identify the reference system is plainly put to the Courts. The 
method proposed by Schön offers an answer to this question and thus, helps 
apply the derogation test in a functional manner.         

(ii) Identifying the reference system in a complex multi-layered scheme

The identification of the reference system also constituted the central is-
sue in the General Court’s judgment in BNP Paribas.1412 In this case, the 
General Court was asked to review the Commission’s decision on a com-
plex tax scheme aimed at facilitating reorganizations in the Italian banking 
sector. The Commission found that the scheme entailed State aid for certain 
banking undertakings and the General Court approved that finding.1413 The 
scheme consisted of several pieces of legislation introduced and amended 
successively throughout more than a decade. The first law (Law 218/1990) 
concerning the privatization of banks provided for the transfer of banking 
assets held by public entities to joint stock companies in return for shares in 
the latter. At the material time, contributions of assets were regarded as sale 
of assets under Italian law, thus, in principle, they triggered capital gains 
taxation. To facilitate the transfers falling under its scope, Law 218/1990 
introduced a regime of ‘fiscal neutrality’ under which capital gains realised 
on the transfers were not (fully) recognized for fiscal purposes until such 
time when the assets were sold or otherwise disposed of or the gains were 
distributed to the shareholders. Technically this meant that the recipient 
company recorded the assets in its books at current value while their value 
for tax purposes remained the historic value (i.e. no step-up). Similarly, 
the transferring company recorded the shares received in exchange for the 

1411. Advocate General Sharpston has already issued her Opinion in the case in which 
she did not address the substantive question regarding the selectivity of the measure. She 
proposed that the Finnish rules on loss-carry forward should be considered as (presumed) 
existing aid and as such falling under the monitoring procedure to be set in motion by the 
Commission. Under such circumstances a national court cannot determine the selectivity 
of the measure on the basis of Article 108(3) and cannot seek guidance from the Court 
as to how to interpret the Treaty rules on selectivity, see Opinion of Advocate General 
Sharpston, 7 February 2013, Case C-6/12 P Oy 
1412. GC, 1 July 2010, Case T-335/08 BNP Paribas and Banca Nazionale del Lavoro 
SpA (BNL) v Commission. See BNP Paribas. State aid incompatible with the common 
market. General Court (comments by Van der Vegt), H&I 2011/5.33, pp.  95-124.
1413. Commission Decision of 11 March 2008 on the State Aid No C15/2007 (ex NN 
20/2007) implemented by Italy on the tax incentives in favour of certain restructured 
banks.



511

Derogation test 

assets at current value whereas their value for tax purposes remained the 
book value which the assets had at the time of the transfer. This resulted 
in a deviation between the book value and the value for tax purposes with 
respect to both the assets and the shares. For this reason, the system was 
also referred to as ‘double misalignment’. This regime, which had originally 
applied only to banking reorganizations carried out under Law 218/1990, 
was later extended to all companies undergoing similar reorganizations, i.e. 
transfer of assets in exchange for shares (Law 358/1997). Subsequently, 
Italian law provided companies which had undergone this type of reorgani-
zation with the possibility to realign the tax values of the assets and shares 
involved in such transaction with their book values by paying a substitute 
tax (Law 342/2000). Specifically, capital gains which had been realised on 
the relevant reorganizations and on which taxation had been deferred could 
be fiscally recognized by paying a tax at a lower rate (9% or 12%) than the 
corporate income tax rate (37.25%) which would have been payable on an 
actual realization. In addition, the substitute tax could be paid in three yearly 
instalments instead of a lump sum payment. Under Law 342/2000, this rea-
lignment regime applied to both reorganizations which had been carried out 
by banking undertakings under Law 218/1990 and those effected by other 
companies under Law 358/1997. Later on, another piece of legislation (Law 
350/2003) extended the applicability of the realignment regime to assets 
which were recorded on a company’s balance sheet as at 31 December 2003; 
however, it did so only with regard to banking assets transferred pursuant 
to Law 218/1990. Having regard to this, the Commission considered that 
Law 350/2003 granted a selective advantage to banking undertakings to 
which assets had been transferred in a reorganization effected under Law 
218/1990.  

The question of what rules should be taken as the reference system for the 
purposes of establishing the selectivity of the realignment scheme arose 
because Italian law provided for another regime available to all corpo-
rate taxpayers, which enabled hidden capital gains in assets to be fiscally 
recognized under preferential conditions. In particular, under that regime, 
companies could revalue the tax bases of their assets to market value by 
a payment of a substitute tax at a rate of 19% for depreciable assets and 
15% for non-depreciable assets (‘revaluation regime’). The Commission in 
establishing the presence of an advantage and calculating such advantage 
took the normal corporation tax rules as the reference framework in relation 
to which the realignment scheme was held to be a derogation. In essence, 
it concluded that the banks which realigned the tax bases of their assets 
pursuant to Law 350/2003 had benefitted from an advantage consisting of 
the difference between the normal corporation tax rate (37.25%), which 
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would have applied to the recognition of the gains in the absence of the rea-
lignment scheme, and the special substitute tax applicable under the latter 
scheme (9%). Thus, the Commission ignored the fact that the beneficiaries 
of the alleged aid could have made use of the revaluation regime – which 
was available to all taxpayers – if the realignment scheme had not been 
provided for in order to recognize the hidden gains in the assets which they 
received in the course of the past reorganizations. In fact the beneficiaries, 
instead of awaiting the actual realization of the gains (e.g. through the sale 
of the assets) and paying the 37.25% tax at the time of such realization, 
could have chosen to revaluate their assets by paying the substitute tax of 
19% or 15%. The Commission refused to take into account the revaluation 
scheme as part of the normal taxation rules constituting the reference frame-
work on the ground that the revaluation regime and the realignment regime 
were not comparable. It emphasised that the revaluation scheme ”was not a 
tax realignment of values misaligned following tax-neutral reorganizations 
but rather a tax revaluation scheme which [made it possible] to realize the 
[suspended] gains deriving from the adjustment of the [base] value of the 
assets held by the beneficiary companies to their current value’.1414 There 
were indeed differences between the two regimes as regards the assets cove-
red, the origins of the capital gains, the rates of the substitute tax and the 
relevant dates when they applied. Moreover, as pointed out by Van der Vegt, 
the rationales behind the schemes were different inasmuch as the revalua-
tion scheme provided for a general possibility for a step-up in the tax bases 
of assets to (current) fair market value whereas the realignment scheme 
made it possible to fiscally recognize historical gains of a certain amount 
the value of which was fixed at the time of the reorganization.1415 These 
differences, however, prove nothing more than the dissimilarity of the two 
regimes. They do not in any way exclude the possibility that one of the 
regimes forms part of the reference system while the other constitutes a der-
ogation. The General Court approved the Commission’s reasoning but it did 
not give convincing arguments for its conclusion either. It only stated that 
“[...] the fact that there are other derogations from the normal tax regime in 
addition to that of the scheme in question does not undermine the finding 
that the scheme is, in fact, derogatory in nature.”1416 However, it has not 
verified that the revaluation scheme was, in fact, another derogation from 
the normal taxation of capital gains. 

1414. Case T-335/08 BNP Paribas, para. 42 and Commission Decision C15/2007, supra 
note 1413, para. 96.
1415. Van der Vegt, supra note 1412, p. 123.
1416. Case T-335/08 BNP Paribas, para. 162.
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Not only did the Commission and the General Court not substantiate why 
the revaluation scheme could not be taken into account as part of the refe-
rence system but their whole reasoning on how to identify the reference 
framework in a highly complex taxation scheme such as the Italian one at 
hand was rather deficient. Below we will show that the derogation test, if 
applied in a methodologically clear and consistent manner, can help solving 
this problem.

Under Italian law, capital gains taxation was part of the corporate income 
tax system; therefore, gains were subject to the general corporate income 
tax as any other element of income forming part of a company’s tax base. 
However, it is commonplace that gains realised on disposals of assets and 
calculated by reference to the acquisition cost and the proceeds from dis-
posal are different in character from recurring profits. Therefore, taxation 
of capital gains can be different from the taxation of other company profits, 
for example, it can be levied at a lower rate. Such different rules would not 
be regarded as a derogation from the general rules. Hence, from the point 
of view of the selectivity analysis, the taxation of capital gains constitutes 
a system on its own. The Commission acknowledged this in its decision 
when it stated that a substitute tax levied at a ‘more convenient rate’ than 
the ordinary tax may be applied to facilitate the taxation of capital gains.1417 
Thus, the reference system with regard to the realignment scheme is the 
taxation of capital gains. Under Italian law, capital gains, as a rule, were 
subject to the general corporation tax of 37.25% upon realization, however, 
the revaluation scheme provided for a generally available alternative scheme 
under which the value of assets could be stepped up to fair market value by 
paying the lower substitute tax  of 19% or 15%. As stated above, a generally 
available lower rate for capital gains as compared to the corporate income 
tax rate is not a derogation. It may well form part of the reference system 
itself. The only aspect that may cast doubt on this conclusion is that the 
revaluation scheme was optional, that is, its application depended on the 
choice of the taxpayer. We will return to this issue below. In contrast to the 
revaluation regime, the realignment scheme introduced a specific regime 
for the taxation of capital gains realised on a certain type of reorganization; 
namely, the transfer of assets in exchange of shares. In this sense the realig-
nment scheme, even when it was applicable to all transfer of assets carried 
out by any company, was a derogation from the general rules of capital gains 
taxation. This is clear having regard to the fact that it allowed fiscal recogni-
tion of specific gains at a rate of 9% instead of the general rate (37.25% or 
alternatively, 19% and 15%). The comparison test will most likely confirm 

1417. Commission Decision C15/2007, supra note 1413, para. 87.
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that the derogation for gains realised on certain reorganizations entails a 
differential treatment of comparable situations. Thus, the scheme is prima 
facie selective. However, having regard to the purpose of facilitating cor-
porate reorganizations such a derogatory regime could be justified by the 
nature and general scheme of the system.1418 This has also been confirmed 
by the Commission:

”a lower substitute tax on the gains realised from company reorganisations 
could be justified in principle as a technical measure to facilitate capital gain 
recognition.”1419 

However, when the realignment scheme is limited to certain banking under-
takings which had been reorganized under a specific piece of legislation 
to the exclusion of any other companies that may have carried out similar 
reorganizations, the scheme can no longer be justified. Such scheme is not 
consistent with its purpose and does not comply with the proportionality 
principle. Therefore, it does indeed afford a selective advantage to a specific 
group of taxpayers.    

Although the Commission and the General Court came to the same conclu-
sion as the above, their reasoning was far from clear. What the BNP Paribas 
case teaches us is that a consistent method of State aid analysis should not 
be dispensed with, even where the selectivity of the measure at issue is 
rather obvious at first glance. 

As we have already indicated, the case is also interesting for the reason that 
it raises the issue whether optional schemes can be taken into account as part 
of the reference system when establishing the presence, and calculating the 
extent of the advantage. We agree with Van der Vegt that in BNP Paribas the 
revaluation scheme, in fact, formed part of the reference system and there-
fore, should not have been disregarded by the Commission when calculating 
the advantage. Van der Vegt is of the opinion that a legally provided option, 
such as the revaluation scheme, should be distinguished from behavioural 
choices that might have been available for the taxpayer when structuring 
its operation before making use of the aid measure provided for by national 
law.1420 With regard to the latter, the Court held in Unicredito that they do 
not need to be taken into account when re-establishing the status quo ante 
for the purposes of calculating the aid to be recovered.1421 Differently, in the 

1418. Differently, Van der Vegt, see supra note 1412, p. 123. 
1419. Ibid.
1420. Ibid. p. 124.
1421. ECJ, 15 December 2005, Case C-148/04 Unicredito Italiano SpA v Agenzia delle 
Entrate, Ufficio Genova 1, paras. 114-119.
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case of legal options, the beneficiaries may be able to show to the requisite 
legal standard that they would have opted for the scheme if the aid measure 
had not been available to them, for example, on the ground of economic 
rationality. He considers that in such case it is disproportionate to disregard 
completely the optional scheme in the calculation of the advantage.1422 We 
can add to this reasoning that from a conceptual point of view, the optional 
revaluation regime seems to be a technical measure which can be conside-
red to reflect the same underlying principle as the normal rules of capital 
gains taxation which the Commission held to be the reference framework. 
It deviates from those ‘normal rules’ with regard to the tax rate and the fact 
that fiscal recognition is not linked to actual realization. These differences 
do not reflect some specific ‘spending objectives’ of the State. As long as 
it is applied generally to all taxpayers upon their choice, the revaluation 
regime may be seen as a ‘structural element’ of the system of capital gains 
taxation just as much as the ‘normal rules’. In fact, the Commission’s rea-
soning regarding the facilitation of capital gains recognition1423 reflects this 
sort of thinking although its final conclusion to the effect that the revalua-
tion regime was not part of the reference framework is not in line with that 
reasoning.1424 Interestingly, when calculating the amount of recovery the 
Commission did take into account the optional scheme. It held that the reco-
very of the aid should be confined to the difference between the tax which 
would have been due if the beneficiaries had applied the revaluation scheme 
and the tax actually paid under the realignment scheme.1425 This indicates 
that the Commission might have shared the view expressed by Van der Vegt 
that the complete disregard of the revaluation regime is disproportionate.    

(iii) Choosing the right pair of comparators

Finally, through the Court’s Tiercé Ladbroke judgment,1426 an early fiscal 
State aid case, we can illustrate not only the function of the derogation test 
in the State aid analysis but also how the derogation test and the compari-
son test operate together in our proposed method of analysis to the effect 
of distinguishing prima facie selective measures from general measures. 
At issue in this case was an agreement entered into between the organizati-
onof French horse-racecourse undertakings (‘French PMU’) and a similar 

1422. Van der Vegt, supra note 1412, p. 124.
1423. Commission Decision C15/2007, supra note 1413, para. 87.
1424. For the sake of completeness, even if the Commission had treated the revaluation 
regime as the normal rules, the realignment scheme would have constituted a derogation 
from it; thus, the outcome would not have been different, see on this point the General 
Court Case T-335/08 BNP Paribas, para. 208.
1425. Commission Decision C15/2007, supra note 1413, paras. 118-119.
1426. Case C-353/95 P Tiercé Ladbroke.
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Belgian organization(‘Belgian PMU’) under which the French PMU was 
authorised to take bets, on behalf of the Belgian PMU, in France on hor-
se-races organized in Belgium. Certain statutory and fiscal levies applied 
to bets placed both in France and Belgium. French legislation provided that 
bets collected in France on foreign horse-races were subject to the levies in 
force in the country where the race was organized. Under French law, the 
aggregate rate of various levies imposed on amounts staked on horse-races 
could not exceed 30% whereas under Belgian law, the maximum rate was 
35%. Against this legislative background, the agreement between the French 
PMU and the Belgian PMU provided for a certain way of apportionment of 
the 35% levy charged on the proceeds of bets taken in France on Belgian 
races. A competitor of the Belgian PMU on the Belgian horse-race betting 
market, Ladbroke, brought a complaint before the Commission against this 
agreement. Ladbroke claimed that the agreement resulted in the granting of 
unlawful State aid by France to the Belgian PMU. It argued that due to the 
apportionment laid down in the agreement, the French State (and the French 
racecourse undertakings) retained only 9% levy on bets taken in France on 
Belgian horse-races whereas the corresponding levy on bets taken in France 
on French horse-races was 28%. The levy forgone by the French State bene-
fited the Belgian PMU and as such, it constituted State aid in favour of the 
latter, Ladbroke claimed. The General Court (then Court of First Instance), 
in agreement with the Commission, held that the agreement did not provide 
the Belgian PMU with any advantage. In arriving at this conclusion, it made 
a comparison between the revenue which the Belgian PMU made in France 
pursuant to the agreement and the hypothetical revenue which it would have 
received if the same bets had been taken in Belgium. As the amounts were 
equivalent, the Belgian PMU had not been favoured by France, according 
to the GC. Ladbroke brought an appeal. Before the Court, it sustained that 
the comparison should have been made between the percentage of the levy 
that had gone to the French State from bets on French horse-races, on the 
one hand, and Belgian horse-races, on the other. Advocate General Cosmas 
sided with Ladbroke:

“[...] it is not [...] possible to accept that the inequality of the French public re-
tentions on bets on French and on Belgian horse-races, as alleged by Ladbroke, 
is irrelevant in the present case because the Belgian PMU’s revenue would 
be equally high if the same bet had been placed in Belgium. Since the bets in 
question were placed on the French market, the argument that they are subject 
to a lower level of public retention than equivalent bets on French horse-races 
may, in certain circumstances, prove crucial for a finding of unlawful aid.”1427

1427. Opinion of Advocate General Cosmas, Case C-353/95 P Tiercé Ladbroke, para. 33. 
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The Court also held that the fact that the Belgian PMU’s revenue in France 
was no higher than its revenue would have been had the bets been taken 
in Belgium was not in itself sufficient to support the conclusion that the 
agreement did not entail any favourable treatment of the Belgian PMU.1428 
The Court implied that the comparison made by the Commission and the 
General Court was not the right one. Nevertheless, as regards the correct 
pair of comparators claimed by Ladbroke – that is, the levy on bets on 
Belgian races and the levy on bets on French races – the Court held that: 

“Ladbroke’s argument disregards the specific nature of bets on Belgian races 
and what differentiates them from bets on French races. Since the two cate-
gories of bet are not identical, the existence of an advantage for the purposes 
of Article 92(1) of the Treaty [now Article 107(1) TFEU] cannot be deduced 
automatically from the difference of treatment to which they are subject.”1429 

The case demonstrates that the choice of the right pair of comparators is of 
great relevance in the selectivity assessment. The General Court made the 
wrong comparison, as it compared, on the one hand, the rate at which the 
Belgium PMU obtained its revenue on bets on Belgian horse-races taken 
in France, which was subject to French legislation (the agreement between 
the French and Belgian PMU being part of it) and, on the other, the rate 
at which it would have received its revenue had the bets been placed in 
Belgium, which was regulated by Belgian legislation. Such comparison 
cannot be made under the selectivity analysis. The reference system is the 
national legal system of the Member State whose measure is reviewed under 
the State aid rules. The legislation of another Member State cannot be the 
point of reference against which the measure is compared.1430 This is where 
the derogation test may prove to be of great use, as it orientates the choice 
of comparators. By calling for the identification of the reference system 
and a derogation from the latter – strictly, within the framework of the legal 
system of one Member State – it designates what should be compared with 
what. 

Thus, it is clear that in Tiercé Ladbroke too, the general rules, in relation 
to which the agreement at issue may have constituted a derogation, had to 
be looked for within the French legal system. The French legislation laid 
down the types and percentages of fiscal levies charged on bets placed on 
French horse-races. Compared to the percentage of these levies the levy 
retained by the French State on bets placed on Belgian horse-races was 

1428. Case C-353/95 P Tiercé Ladbroke, para. 31.
1429. Ibid. para. 33.
1430. CFI, 1 July 2004, Case T-308/00 Salzgitter AG v Commission, paras. 81-82.
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substantially lower. This is why Ladbroke claimed the agreement to be State 
aid. However, French law also set forth that bets on foreign horse-races were 
subject to the levies of the country where the horse-races were organized. 
The General Court regarded the latter provision as the general rule. Then 
it stated that the agreement, which ensured that the Belgian PMU received 
a share of the levies on bets collected in France which was equivalent to 
what it would have received if the bets had been collected in Belgium, did 
not derogate from this general rule. These arguments display precisely the 
dilemma that we have discussed in this Section, that is, which provisions of 
French law should be taken as the general rule in order to determine whether 
or not the agreement constituted a derogation therefrom. Admittedly, in this 
case it is difficult to identify the general rule on the basis of any possible 
principle underlying the fiscal levy system applicable to bets on horse-races. 
Nevertheless, it is rather safe to assume that the rule which lays down the 
amount of the levies imposed on bets on French horse-races is the general 
rule rather than the provision relating to foreign horse-races having regard 
to the fact that bets could only be placed in France on foreign horse-races 
exceptionally on the basis of special agreements between the competent 
organizations, such as the agreement between the French and Belgian PMU. 
This leads us to the conclusion that the agreement did deviate from the 
general rules inasmuch as it allowed the French State to retain a lower per-
centage of the levy on bets on Belgian horse-races than on French races.1431 
However, as concluded in the previous Section, the presence of a derogation 
must be verified through the comparison test. Prima facie selectivity can 
only be established if the derogation from the general system causes objec-
tively comparable situations to be treated differently. The CJ found that the 
agreement had not resulted in such differential treatment. It held that bets 
on Belgian horse-races are different from bets on French horse-races having 
regard to the specific characteristics and mechanism of the type of betting 
at issue; therefore, a difference in the charging of a levy on them does not 
entail a (selective) advantage to the respective organizer. 

In summary, analysing this case according to our proposed analytical frame-
work shows that the derogation test and the comparison test are both neces-
sary components of the selectivity analysis and that the two together, when 
applied by a consistent method, guarantee the correct result. 

1431. The CJ’s reasoning was different on this point, as it concluded that the provision 
of French law which subjected the bets on foreign races to the levies of the country in 
which the race was organized constituted the general system, see Case C-353/95 P Tiercé 
Ladbroke, para. 38. In our proposed method of analysis this would mean that in the absence 
of a deviation from the reference system a comparison does not need to be carried out at 
all.  
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9.3.3.4.  Special burdens

Finally, we need to revert to the question whether or not the fact that a der-
ogatory measure constitutes a special burden instead of a special advantage 
has relevance in its qualification as State aid. We have concluded above that 
in cases where the State aid assessment is aimed at determining whether the 
scope of a special tax is defined appropriately, the fact that the tax is levied 
on the minority of potential taxpayers while leaving the majority outside 
its reach does not preclude the tax from being qualified as State aid. The 
same conclusion can be drawn with regard to measures which form part 
of a broader system. Although in the case of these measures we do apply 
the derogation test, a measure may derogate from the reference system in 
both directions. A special burden which is imposed in deviation from the 
standard system has the same effect as a special advantage in that it distorts 
competition by creating differentiations between undertakings in a com-
parable factual and legal situation. The rather accidental fact of whether 
the differentiation in question favours the majority or perhaps penalises the 
minority or vice versa should not affect the conclusion as to the State aid 
nature of the differentiation. 

That this view is shared by the Court can be inferred from the GIL Insurance 
case.1432 In this case, the Court examined the system of insurance premi-
ums tax (IPT) introduced by the UK. The IPT was a tax on the receipt 
of insurance premiums by an insurer or taxable insurance intermediary, 
which was levied at two rates. The standard rate of 4% applied generally 
whereas a higher rate of 17.5% applied to insurance premiums relating to 
domestic appliances (and a few other items which were not at issue in this 
case). The higher rate corresponded to the VAT rate applicable at that time 
in the UK. It was introduced in order to counter an avoidance technique by 
which suppliers of household appliances would enter into insurance con-
tracts ancillary to the sale of such appliance instead of service contracts for 
maintenance and repair. This way the suppliers made use of the VAT exemp-
tion which applied to insurance and, in addition, they could manipulate the 
proportion of the sale price of the appliance and the insurance price in order 
to achieve further tax reduction. The higher rate of IPT was designed to neu-
tralise this avoidance tactic. Advocate General Geelhoed expressed a strong 
opinion to the effect that an exceptional burden can under no circumstances 
be regarded as State aid: 

1432. ECJ, 29 April 2004, Case C-308/01 GIL Insurance Ltd and Others v Commissioners 
of Customs and Excise. 
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“[...] The notion that a distortion created by an exceptional burden may be 
viewed as the grant of aid in favour of the economic operators who continue 
to come within the general rule is in principle incorrect on both legal and eco-
nomic grounds and on policy grounds.”1433

One of the main reasons for which Advocate General Geelhoed opposed 
to include special burdens within the scope of Article 107(1) was that 
this would impinge on the scope of what is now Articles 116-117 TFEU.1434 
These provisions, similarly to Article 107(1), refer to distortions of com-
petitions in the internal market; these distortions, however, are caused by 
differences between the Member States’ legislations. In addition, these dis-
tortions are to be eliminated by the adoption – by qualified majority voting – 
of directives (see Section 8.2.3.1.). As Schön correctly highlights – besides 
the fact that Articles 116-117 TFEU (and their predecessors in the E(E)C 
Treaty) have never been put into use to the effect of leading to the adoptin of 
a directive – these provisions may only incidentally apply to special charges 
on the condition that the special charge concerned does not exist in other 
Member States and therefore, causes a difference between the legislations 
of Member States.1435 This will not always be the case. In addition, the main 
concern with special charges is not that they lead to disparities between the 
tax systems of the Member States. Such charges primarily distort compe-
tition between undertakings within the national economy and not between 
the Member States. Therefore, the argument that Articles 116-117 should be 
applied to such charges cannot be accepted as an excuse for not including 
them in the scope of Article 107(1). In addition, Advocate General Geelhoed 
argued that exceptional burdens should not be included within the scope of 
the State aid concept for policy reasons too. In his view, the possibility to 
qualify special burdens as State aid would have the consequence of limi-
ting the Member States’ opportunities to apply selective taxes as a policy 
instrument “even if such application were entirely justified”.1436 He gives 
the example of a selective tax on cars without catalyser. If such a tax on 
environmentally unfriendly cars were to constitute State aid in favour of 
environmentally friendly cars and, as a consequence, the lower tax on the 
latter cars should be brought up to the level of the tax on environmentally 
polluting cars the Member States would be deprived of a policy instru-
ment essential for the attainment of generally accepted policy objectives. 

1433. Opinion of Advocate General Geelhoed, 18 September 2003, Case C-308/01 GIL 
Insurance Ltd and Others v Commissioners of Customs and Excise, para. 73. 
1434. Opinion of Advocate General Geelhoed, Case C-308/01 GIL Insurance, para. 74.
1435. W. Schön, Special Charges – a Gap in European Competition Law, 5 EStAL 3 
(2006), pp. 495-504, at pp. 498-500. 
1436. Opinion of Advocate General Geelhoed, Case C-308/01 GIL Insurance, para. 76.
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We respectfully submit that such argument cannot be accepted either for 
excluding special burdens from the concept of State aid. The question what 
policy objectives the Member States may pursue by way of public finance 
instruments arises irrespective whether such instruments take the form of a 
special incentive (aid) or a special disincentive (public charge). In general, 
this question relates to the justification of State aid, in particular, whether 
legitimate general policy objectives can have the effect of exempting prima 
facie selective measures from the classification as State aid (see Section 
9.7. on this), rather than the issue whether only advantages or also special 
burdens can come under the concept of State aid.     

The Court in GIL Insurance did not follow its Advocate General’s sugge-
stion and did not consider the line between a special advantage and a special 
burden so strict. Nevertheless, it did not qualify the higher insurance tax 
rate State aid on the ground that it was justified by the ‘nature and general 
scheme of the system’. With its reasoning, the Court seemed to have acqui-
esced to the proposition that special burdens may constitute aid:1437   

“[...]even on the assumption that the introduction of the higher rate involves an 
advantage for operators offering contracts subject to the standard rate, it must 
be examined whether the application of the higher rate of IPT to a specific part 
of the insurance contracts previously subject to the standard rate is justified by 
the nature and the general scheme of the system of which that tax forms part.”1438

As regards academic opinions, Schön argues that it would be a better 
approach to distinguish between special charges and special advantages 
from the point of view of the application of Article 107(1). 1439 Nevertheless, 
he considers that analogous application of Article 107(1) to special charges 
would be permissible on the ground that there is a clear gap within the 
system of the TFEU in that it contains no provisions – unlike the (by now 
expired) ECSC Treaty1440 – directly addressing such special charges. Other 
commentators suggest that special burdens should not be considered as fal-
ling under Article 107(1) due to the fact that they do not involve a reduction 
of the normally applicable charges for undertakings subject to the (lower) 

1437. Differently, C. Quigley, European State Aid Law and Policy, Second Edition (Hart 
Publishing 2009), p. 89. 
1438. Case C-308/01 GIL Insurance, p. 73. A similar case which suggests that special 
burdens can fall within the concept of ‘aid’ is ECJ, 14 April 2005, Joined Cases C-128/03 
and C-129/03 AEM SpA and AEM Torino SpA v Autorità per l’energia elettrica e per il 
gas and Others. 
1439. Schön, supra note 1435, p. 503.
1440. Article 4(c) of the ECSC Treaty included not only ’subsidies’ and ’aids’ but also 
’special charges’ under its prohibition.  



522

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

general rate.1441 True, according to the case law, if an aid is not granted in 
the traditional form of subsidies it should involve the mitigation of char-
ges that are normally included in the budget of undertakings.1442 However, 
excluding special burdens from the scope of Article 107(1) on this ground 
is not convincing having regard to the fact that the reduction of charges 
has to be established in comparison with the charges which are born by 
other comparable undertakings (i.e. the ones subject to the higher rate). The 
comparison cannot be made with the previous situation of the same underta-
kings prevailing before the introduction of the measure under review.1443 The 
term ‘reduction of charges’ is just as relative as the notion of ‘advantage’ 
or ‘disadvantage’; therefore, as Kurcz and Vallindas themselves point out, 
it depends on the choice of the benchmark. As we know, the benchmark 
under the concept of State aid is the charge applicable to undertakings in a 
comparable legal and factual situation.

In summary, having regard to the effects of special burdens or charges, 
which may be as distortive to competition in the internal market as special 
advantages, it is reasonable for the Court to subsume them under the scope 
of Article 107(1) and to scrutinize not only ‘more favourable’ tax treatment 
than the ‘normal’ but all (unjustified) differences in tax burdens under that 
provision.  

9.4.  Comparison test

9.4.1.  Selectivity and discrimination 

In the analytical framework we propose above, the establishment of prima 
facie selectivity of fiscal measures requires a comparative approach insofar 
as either a measure which deviates from the reference system or a tax in 
itself can be regarded as selective if its application leads to a difference in 
treatment of comparable situations. Under our framework, the comparison 
test is an indispensible part of the selectivity analysis.

The approach which looks for a differential treatment of objectively com-
parable situations is generally associated with the concept of discrimination, 

1441. Kurcz and Vallindas, supra note 1326, p. 174.
1442. ECJ, 15 March 1994, C-387/92 Banco de Crédito Industrial SA, now Banco 
Exterior de España SA v Ayuntamiento de Valencia, para. 13; ECJ, 26 September 1996, 
Case C-241/94 France v Commission, para. 34; ECJ, 7 March 2002, Case C-310/99 Italy 
v Commission, para. 51.
1443. C-143/99 Adria-Wien Pipeline, para. 41.
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which is strongly entwined with some rules and principles of EU law out-
side the State aid field. At the most abstract level, the principle of equal 
treatment – also referred to as the principle of non-discrimination – is the 
mother of all the rules prohibiting various specific forms of discrimination. 
The principle of equal treatment is recognized as a general principle of EU 
law (see Section 5.1.). The approach which defines selectivity under the 
State aid rules as a differential treatment of objectively comparable situ-
ations is, in fact, the application of the general principle of equal treatment 
to the particular field of State aid.1444 

The fundamental freedoms are another set of EU rules which represent a 
specific articulation of the general principle of equal treatment. The fun-
damental freedoms, as the cornerstones of the internal market, prohibit all 
restrictions on the free movement of products and production factors in the 
internal market. The prohibited restrictions include – primarily – overt and 
covert discrimination based on the nationality or the origin of the products 
and the production factors the free circulation of which is guaranteed by the 
fundamental freedoms. As the Court has consistently held:

“[...] the general prohibition of discrimination on grounds of nationality laid 
down by Article 7 of the EEC Treaty [now Article 18 TFEU] has been imple-
mented, in the particular fields which they govern, by Articles 48, 52 and 59 of 
the Treaty [now Articles 45, 49 and 56 TFEU].”1445

and:

“[...] the rules regarding equal treatment forbid not only overt discrimination 
by reason of nationality but also all covert forms of discrimination which, by 
the application of other criteria of differentiation, lead in fact to the same 
result [...]”1446

In the context of the fundamental freedoms, the Court defined discrimi-
nation as consisting of “the application of different rules to comparable 
situations or the application of the same rule to different situations”.1447

1444. Lenaerts, supra note 1300, p. 299; Prek and Lefèvre, supra note 1313, p. 336; 
Lang, supra note 1302, p. 420.
1445. ECJ, 29 April 1999, Case C-311/97 Royal Bank of Scotland plc v Elliniko Dimosio, 
para. 20.
1446. Case C-279/93 Schumacker, para. 26.
1447. Ibid. para. 30. 
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The resemblance to the concept of selectivity, which the Court defined in 
Adria-Wien Pipeline as favouring certain undertakings ” in comparison with 
other undertakings which are in a legal and factual situation that is compar-
able [...]”,1448 is unmistakeable. 

The only difference between the discrimination concept under the funda-
mental freedoms and the selectivity concept under the State aid rules seems 
to be that the former prohibits differential treatment which is based on a 
specific criterion, i.e. nationality or any similar factor, whereas the latter 
precludes any differential treatment as long as it distorts competition and 
affects trade between the Member States. This means that the comparison 
in the context of the fundamental freedoms focuses on cross-border versus 
domestic situations. In contrast, the comparison in the context of the State 
aid rules can be directed at any pair of comparators as long as they are 
governed by rules which form part of the same reference framework, i.e. 
the tax system of the Member States whose measure is subject to the State 
aid review. The fact that the reference system under the State aid rules is 
constituted by the national (or regional) tax system means that there is no 
scope for international comparison under those rules, that is, comparison 
between situations which are governed by the differing legal/tax systems 
of different Member States.1449 In principle, the same is true for the exa-
mination of tax measures in the light of the fundamental freedoms. The 
prohibitions set out under the fundamental freedoms extend to discrimina-
tions and restrictions caused by the tax legislation of one single Member 
State. The Court considers two-jurisdiction problems – i.e. obstacles to free 
movement within the internal market stemming from the coexistence of and 
interplay between different national tax systems within the EU – to mainly 
fall outside the scope of the fundamental freedoms (see Section 8.2.2.3.). 
One type of those two-jurisdiction problems is disparities,1450 which are 
obstacles caused by differences between the national tax (or legal) systems 
of two or more Member States:

“[...] Article 12 EC [now Article 18 TFEU] is not concerned with any dispari-
ties in treatment, for persons and undertakings subject to the jurisdiction of the 
Community, which may result from divergences existing between the various 
Member States, so long as they affect all persons subject to them in accordance 
with objective criteria and without regard to their nationality [...]”1451

1448. Case C-143/99 Adria-Wien Pipeline, para. 41.
1449. Rossi-Maccanico, supra note 1341, Ch. 14.2. See CFI, 1 July 2004, Case T-308/00 
Salzgitter AG v Commission, paras. 81-82.
1450. Terra and Wattel, supra note 942, pp. 93-94.
1451. ECJ, 12 July 2005, Case C-403/03 Egon Schempp v Finanzamt München V, para. 34.
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In the direct tax case law, although this concept had appeared in Gilly1452 
the textbook case on disparities is Schempp where the Court clarified that 
the fundamental freedoms cannot remedy disadvantages originating from 
disparities.1453 Wattel distinguishes another category of two-jurisdiction 
problems, namely, dislocations.1454 This term refers to obstacles that result 
from the splitting up of one tax base over two jurisdictions. The difference 
compared to disparities is that dislocation may cause impediments to free 
movement even where there is no difference between the relevant aspects 
of the tax systems concerned both using the same connecting factors to tax 
jurisdiction. The prime example of an obstacle caused by dislocation is in-
ternational juridical double taxation, which the Court regards as the result 
of “the exercise in parallel by two Member States of their fiscal sovereign-
ty”1455 and as such, not being remediable by the fundamental freedoms.1456 In 
summary, in the eyes of the Court, two-jurisdictional problems, which are 
left intact by the fundamental freedoms, are disparities and the exercise in 
parallel of tax jurisdiction by two Member States. 

It is noteworthy that the concept of disparity has also been adopted in the 
context of the State aid rules, at least by the Commission.1457 Having regard 
to the fact that the reference framework under the State aid rules is the 
national tax system, it is indeed sensible that advantages resulting from 
differences between the tax systems of the Member States are not captured 
by the State aid rules. However, the way in which the Commission made 
use of this concept in its first, and so far only, decision where it found a tax 
measure not to constitute State aid on the ground that the advantage at issue 
resulted from a disparity cannot be welcomed. In the Dutch Group Interest 
Box Decision1458 the Commission held that:    

1452. ECJ, 12 May 1998, Case C-336/96 Mr and Mrs Robert Gilly v Directeur des 
Services Fiscaux du Bas-Rhin, para. 49.
1453. Case C-403/03 Schempp, para. 45.
1454. Terra and Wattel, supra note 942, pp. 94-96.
1455. ECJ, 14 November 2006, Case C-513/04 Kerckhaert-Morres v Belgische Staat, 
para. 20. See also ECJ, 6 December 2007, Case C-298/05 Columbus Container Services 
BVBA & Co v Finanzamt Bielefeld-Innenstadt, para. 43; ECJ, 12 February 2009, Case 
C-67/08 Margarete Block v Finanzamt Kaufbeuren, para. 31; ECJ, 16 July 2009, Case 
C-128/08 Jacques Damseaux v État Belge, para. 27.
1456. Wattel also mentions other instances of dislocation, such as the division of positive 
and negative parts of the tax base between two jurisdictions, which, however, the Court 
has held to be restrictions, which do fall within the scope of the fundamental freedoms. 
See Terra and Wattel, supra note 942, pp. 96-99.
1457. Advocate General Geelhoed pointed out the possible advantageous effect of dispa-
rities for the taxpayer without mentioning, however, the State aid rules in this regard, see 
Opinion of Advocate General Geelhoed, 23 February 2006, Case C-374/04 ACT Group 
Litigation v Commissioners of Inland Revenue, para. 38.  
1458. Commission Decision No C4/2007, supra note 1330.
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“[...] any advantage resulting from an international context owing to a low 
taxation rate in the Netherlands which is not mirrored by a low rate of deduc-
tion in the Netherlands but instead corresponds to a normal deduction rate 
abroad, is not imputable to the Netherlands.   

[...] the Commission considers that any advantages at the level of a multina-
tional group that would result from a cross-border situation [...] are the result 
of tax disparities between different tax jurisdictions and should therefore be 
excluded from the scope of the state aid assessment.”1459

As we argued elsewhere,1460 a measure such as the Dutch Group Interest 
Box constitutes a special regime for the taxation of a specific type of income 
deviating from the general (corporate income) tax rules, which increases the 
disparity between the Member States’ tax systems and creates an oppor-
tunity for a specific category of taxpayers to benefit from that increased 
disparity. We agree with Pistone that this type of measures “insofar as their 
effects are held to be the consequence of a system shaped to make selective 
advantages available to cross-border business” represent a form of ‘smart 
tax competition’ which should not escape the qualification as State aid.1461 
This conclusion may find reinforcement in the Gibraltar judgment where 
the Court emphasised the fact that the basis of assessment under the propo-
sed Gibraltar regime was “specifically designed” so that offshore companies 
have no tax base.1462 Therefore, the deliberate devise by a Member State of a 
scheme which enables a specific group of taxpayers to benefit from ostensi-
bly general measures or from disparities between various tax systems may 
be (one of the) reason(s) for classifying a measure as State aid. 

From the above it appears that both the fundamental freedoms and the State 
aid rules are essentially designed to tackle one-jurisdiction problems cau-
sed by the tax legislation of a single Member State (see Section 8.2.3.1.). 
Obstacles to and distortions in the internal market created by the interaction 
of the diverging tax systems of more than one Member State can only be 
eliminated through positive integration, that is, harmonization on the basis 
of Articles 115 or 113 TFEU or possibly, Article 116-117 TFEU or alterna-
tively, coordination, for example, through the Code of Conduct Group. In 
this respect, it is worth noting that the Code of Conduct Group has already 
put the problem of doube non-taxation caused by hybrid mismatches on its 

1459. Ibid. paras. 115, 117. 
1460. Szudoczky and Van de Streek, supra note 1330, p. 273.
1461. P. Pistone, Smart Tax Competition and the Geographical Boundaries of Taxing 
Jurisdictions: Countering Selective Advantages Amidst Disparities, 40 INTERTAX 2 
(2012), pp. 85-91, at p. 88. 
1462. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 106.
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agenda and the debate on the implementation of guidelines for solving the 
problem, at least, on profit participating loans, is ongoing.1463 Obviously, 
double non-taxation is only one side of the problem caused by disparities in 
the internal market. If this problem will have been tackled, at the end, either 
by a non-binding solution in the Code of Conduct Group or, potentially 
(but rather unlikely), by the adoption of Union legislation, this would give 
a strong argument that the other side of the coin, that is, double taxation 
must also be resolved. In the absence of a policy solution, this could urge 
the Court to take a more activist approach towards solving the problem of 
double taxation under the fundamental freedoms (see Section 8.2.2.3. (ii)).      

Having regard to the parallels between the State aid rules, on the one hand, 
and the general principle of equal treatment and the fundamental freedoms, 
on the other, it seems sensible to look at the latter areas of EU law in search 
of possible solutions to the conceptual difficulties which arise from the com-
parison approach to the concept of selectivity. In this Section we will do just 
that, concentrating on the case law concerning the fundamental freedoms, 
as the discrimination (i.e. comparative) analysis appears to be the most 
elaborated in this area of EU law.   

The discussion below will mainly revolve around two problems. One con-
cerns the criterion (or yardstick) of comparison guiding the selectivity/dis-
crimination analysis. The other is related to the level of assessment at which 
a comparative analysis must be made. In particular, does the comparison 
take place at the level of examining the existence of selectivity/discrimi-
nation or the level of assessing any possible justification for the selective/
discriminatory measure at issue or perhaps both?   

9.4.2.  What is the yardstick of comparison? 

One of the most fundamental questions regarding the comparison approach 
is that of what criterion should be used for the purposes of the comparison 
under Article 107(1) TFEU. In the words of Micheau:

“To what extent can two fiscal situations be regarded as alike and therefore 
comparable for State aid purposes? Which exact criteria should be used to 
establish a parallelism of situations?”1464

1463. Measures to prevent double non-taxation (hybrid mismatches). Progress Report 
from the Code of Conduct Group (Business Taxation) to the ECOFIN Council (comments 
by Nouwen), H&I 2012/8.3.
1464. Micheau, supra note 1314, p. 281.
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This question arises having regard to the fact that two distinct subjects or 
two distinct factual situations may differ from each other in myriad various 
aspects and therefore, cannot be compared without choosing a fixed crite-
rion, a sort of yardstick for comparison, in the light of which similarities 
and differences must be looked for. As Lang emphasises:

“Whether or not a situation is legally or factually comparable cannot be as-
sessed in isolation, but requires a scale for comparison. Any assessment of 
equal treatment is not arbitrary but rather looks at essential joint features and 
differences within their respective contexts. The basis for determining these 
essential features, i.e. the tertium comparationis according to which the com-
parison must be made, is important.”1465

In answering the question what the tertium comparationis ought to be it is 
instructive to look at the Court’s case law on the principle of equal treat-
ment, as suggested by Prek and Lefèvre.1466 In the Arcelor case, the Court 
held that:

“A breach of the principle of equal treatment as a result of different treatment 
presumes that the situations concerned are comparable, having regard to all 
the elements which characterise them. 

The elements which characterise different situations, and hence their compa-
rability, must in particular be determined and assessed in the light of the sub-
ject-matter and purpose of the Community act which makes the distinction in 
question. The principles and objectives of the field to which the act relates must 
also be taken into account […]”1467   

Thus, the Court tells us that both the “subject-matter and purpose” of the act 
creating a difference in treatment and the “principles and objectives of the 
field” where the act was adopted need to be taken into account. 

9.4.3.  Yardstick of comparison in the fundamental freedom 
analysis

9.4.3.1.  Introduction

The case law of the Court in the area of the fundamental freedoms also 
contains indications as to the criterion according to which the comparability 

1465. Lang, supra note 1302, p. 420.
1466. Prek and Lefèvre, supra note 1313, p. 336.
1467. ECJ, 16 December 2008, Case C-127/07 Société Arcelor Atlantique et Lorraine 
and Others v Premier ministre and Others, paras. 25-26. 
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of two situations, i.e. a purely domestic one and a cross-border one, must 
be assessed in order to determine whether a difference in the tax treatment 
of the two constitutes discrimination. 

The comparison, which is described in general terms as a comparison bet-
ween a purely domestic and a cross-border situation, may take various con-
crete forms depending on the pair of subjects being compared, in other 
words, the choice of the comparators. The pair of comparators differs accor-
ding to whether it is the legislation of the host State or that of the home State 
which is being reviewed under the fundamental freedoms. In a host State 
scenario, the situation of a national/resident (of the host State) is compared 
to the situation of a non-national/non-resident who has made use of one of 
the fundamental freedoms resulting in an inbound movement to the host 
State. In a home State scenario, the situation of a national/resident who 
has exercised one of the free movement rights in the form of an outbound 
movement is compared to the situation of another national/resident1468 who 
has not done so.1469     

9.4.3.2.  Tax treatment 

In the first direct tax cases, the Court faced the question whether – in the 
context of tax rules granting economic double taxation relief to shareholders 
on distributed profits – a non-resident company with a permanent establis-
hment (PE) in the host State is in a comparable situation to a resident com-
pany. The Court’s reasoning through which it established the comparability 
of such non-residents and residents focused on their legal situation;1470 in 
particular, the similar overall tax treatment of PEs and resident companies 
under the domestic law of the Member State concerned.1471 As stated in 
Avoir Fiscal:

1468. In the domain of direct taxation residence is the relevant criterion on the basis of 
which tax treatments are normally differentiated, which may result in covert (or indirect) 
discrimination; therefore, in this section we will use the terms ‘residents’ and ‘non-resi-
dents’ instead of ‘nationals’ and ‘non-nationals’.   
1469. P. L. Jezzi, The Concept of “Comparability” in the Direct-Taxation-Jurisprudence 
of the European Court of Justice, 10 The EC Tax Journal 2 (2010), pp. 89-144, at p. 115.
1470. M. Lang, Recent Case Law of the ECJ in Direct Taxation: Trends, Tensions, and 
Contradictions, 18 EC Tax Review 3 (2009), pp. 98-113, at p. 101.
1471. J. Englisch, Taxation of Cross-Border Dividends and EC Fundamental Freedoms, 
38 INTERTAX 4 (2010), pp. 197-221, at p. 212. 
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“...French tax law does not distinguish, for the purpose of determining the 
income liable to corporation tax, between companies having their registered 
office in France and branches and agencies situated in France of companies 
whose registered office is abroad...    

Since the rules at issue place companies whose registered office is in France 
and branches and agencies situated in France of companies whose registered 
office is abroad on the same footing for the purposes of taxing their profits, 
those rules, cannot, without giving rise to discrimination, treat them differently 
in regard to the grant of an advantage related to taxation, such as shareholders’ 
tax credit. By treating the two forms of establishment in the same way for the 
purposes of taxing their profits, the French legislature has in fact admitted that 
there is no objective difference between their positions in regard to the detai-
led rules and conditions relating to that taxation which could justify different 
treatment.”1472     

The Court came up with a slight variation of this reasoning in Saint-Gobain 
where, instead of the overall tax treatment of resident entities and PEs of 
non-resident companies, the examination was confined to the taxation of 
the type of income, i.e. dividends, in relation to which the tax advantage to 
PEs was denied.1473 It emphasised that dividends were, in principle, liable 
to tax under German law whether received by a resident company or a PE 
of a non-resident company and thus, “the situations of resident companies 
and of non-resident companies are made even more comparable by the fact 
that the difference in treatment applies only as regards the grant of the 
tax concessions in question [...]”.1474 This seems to imply that as long as 
Germany causes economic double taxation by taxing the dividends in the 
hands of PEs of non-residents it also has to grant to those PEs the relief 
which is aimed at easing such double taxation. In this light, this reasoning 
comes rather close to the one subsequently developed by the Court in cases 
concerning outbound dividends, which we will discuss below.

9.4.3.3.  Factual circumstances 

In other host State cases where the issue was whether certain allowances 
granted with regard to the taxpayers’ personal and family circumstances 

1472. ECJ, 28 January 1986, Case 270/83 Commission v France (Avoir Fiscal), paras. 
19-20. See also Case C-311/97 Royal Bank of Scotland, para. 28; ECJ, 11 September 
2008, Case C-43/07 D.M.M.A. Arens-Sikken v Staatssecretaris van Financiën, para. 55-
57; ECJ, 11 September 2008 C-11/07 Eckelkamp v Belgische Staat, para. 61-63.
1473. ECJ, 21 September 1999, Case C-307/97 Compagnie de Saint-Gobain, 
Zweigniederlassung Deutschland v Finanzamt Aachen-Innenstadt, para. 47.
1474. Ibid. para. 48.
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had to be granted to non-residents the Court approached the comparability 
question in a different manner. First, it famously stated that in the context of 
direct taxation the situations of residents and non-residents are, not as a rule, 
comparable.1475 Having regard to the fact that the taxpayer’s ability to pay 
determined by his  aggregate income and personal and family circumstances 
can be best assessed in his State of residence, non-residents are generally 
not in a comparable situation to residents in the State of employment with 
regard to allowances dependent on personal and family circumstances.1476 It 
is different, however, if the non-resident obtains almost all of his income in 
the State of employment and hence the State of residence, in the absence 
of sufficient income there, cannot grant him the benefits resulting from 
the taking into account of his personal and family circumstances.1477 The 
Schumacker judgment is not clear on the point whether the decisive factor 
which makes non-residents comparable to residents is the fact that they earn 
virtually all of their income in the host State or that the home State cannot 
take their personal circumstances into account: 

‘In the case of a non-resident who receives the major part of his income and 
almost all his family income in a Member State other than that of his residence, 
discrimination arises from the fact that his personal and family circumstances 
are taken into account neither in the State of residence nor in the State of 
employment.’1478

From subsequent cases, such as Asscher1479 and the recent Commission v 
Estonia,1480 it is apparent that the main reason for finding comparability 
is, in fact, the lack of possibility for the taxpayer’s personal and family 
circumstances to be taken into account in his home State. Wattel adamantly 
criticizes this approach to comparability and discrimination pointing out 
that “one cannot define discrimination by reference to something another 
State is not doing”.1481 From this flawed concept stems what he calls the 
Court’s ‘always somewhere’ approach, a deviation from the standard discri-

1475. Case C-279/93 Schumacker, para. 31.
1476. Ibid. para. 32.
1477. Ibid. paras. 36-37.
1478. Ibid. para. 38.
1479. ECJ, 27 June 1996, Case C-107/94 P.H. Asscher v Staatssecretaris van Financiën, 
para. 44.
1480. CJ, 10 May 2012, Case C-39/10 Commission v Estonia.
1481. Terra and Wattel, supra note 942, pp. 106, 980-981. It is interesting to note that 
in Commission v Estonia the Court seems to have abandoned the discrimination-based 
reasoning insofar as it does not qualify residents and non-residents comparable merely 
because the home State is not in a position to take into account the taxpayer’s personal and 
family circumstances but it rather condemns the source State’s refusal to grant personal 
allowances in such circumstances on the ground that it ”penalises non-resident taxpayers 
[…] simply because they have exercised the freedoms of movement guaranteed by the […] 
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mination analysis which – according to Wattel – in direct tax cases is based 
on the comparability criterion of ‘subjection to tax’.1482 Irrespective of the 
correctness of the Court’s approach, the bottom line of Schumacker for our 
purposes is that the Court has established comparability between residents 
and non-residents on the basis of factual circumstances and not on the basis 
of the tax treatment applied by the host Member State to non-residents, as 
we have seen above in the Avoir-Fiscal-line of case law.1483

As Lang observes, the Court has gradually expanded the Schumacker-line 
reasoning so that residents and non-residents who earn all or almost all 
of their income in the source Member State are comparable not only with 
regard to allowances linked to personal and family circumstances but also 
with regard to  other aspects of income taxation.1484    

Another group of host State cases where the Court has assessed the compa-
rability of residents and non-residents on the basis of factual circumstances 
is constituted by cases concerning the deduction of income-related expenses 
in the host State. The precedent is Gerritse, where the Court stated for the 
first time that the host State cannot, without discriminating against non-re-
sidents, deny the deduction of business expenses directly linked to the in-
come of non-residents taxable in the host State. This was so because, unlike 
allowances based on personal circumstances, expenses directly linked to a 
certain item of income can easily be taken into account by a State other than 
the taxpayer’s State of residence: 

“It is to be noted [...] that the business expenses in question are directly linked 
to the activity that generated the taxable income in Germany, so that residents 
and non-residents are placed in a comparable situation in that respect.”1485

Treaty”. Thus, the Court considers it rather a restriction on the exercise of free movement 
than discrimination in the strict sense of the term. See Case C-39/10 Commission v Estonia, 
para. 56.
1482. Terra and Wattel, supra note 942, pp. 898-900.    
1483. Concurringly, Lang, supra note 1470, p. 101.
1484. Lang, supra note 1470, p. 102 referring to ECJ, 11 August 1995, Case C-80/94 
G. H. E. J. Wielockx v Inspecteur der Directe Belastingen (deduction of allocations to 
pension reserve, see paras. 20-22); ECJ, 9 November 2006, Case C-520/04 Pirkko Marjatta 
Turpeinen (taxation of retirement penison, see paras. 30-31); ECJ, 17 July 2007, Case 
C-182/06 État du Grand-Duché de Luxembourg v Hans Ulrich Lakebrink and Katrin 
Peters-Lakebrink (taking into account losses from immovable property situated in the State 
of residence when calculating the income tax rate in the State of employment, see paras. 
31-35); ECJ, 16 October 2008, Case C-527/06 R.H.H. Renneberg v Staatssecretaris van 
Financiën (deduction of losses from immovable property situated in the State of residence 
when calculating the tax base in the State of employment, see paras. 63-68).
1485. ECJ, 12 June 2003, Case C-234/01 Arnoud Gerritse v Finanzamt Neukölln-Nord, 
para. 27. See also ECJ, 19 January 2006, Case C-265/04 Margaretha Bouanich v Skatteverket, 
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9.4.3.4.  Tax treatment and objective of the measure

Yet in another cluster of host State cases the Court returned to the method 
of assessing comparability by reference to the tax treatment applied by the 
host State to non-residents. In particular, when examining the compatibility 
with the free movement provisions of withholding taxes imposed by the host 
State on outbound dividends the Court held:

“[...] in the context of measures laid down by a Member State in order to pre-
vent or mitigate the imposition of a series of charges to tax on, or economic 
double taxation of, profits distributed by a resident company, resident share-
holders receiving dividends are not necessarily in a comparable situation to 
that of shareholders receiving dividends who are resident in another Member 
State [...] 

However, once a Member State, unilaterally or by way of a convention, imposes 
a charge to income tax not only on resident shareholders but also on non-re-
sident shareholders in respect of dividends which they receive from a resident 
company, the position of those non-resident shareholders becomes comparable 
to that of resident shareholders [...]”1486

As it appears, for the Court the relevant factor, which makes non-resident 
shareholders comparable to resident shareholders, is the fact that the host 
State also taxes non-resident shareholders on the dividends derived by them 
from distributions by companies resident in the host State. As we have seen 
above, a similar reasoning had already surfaced in Saint-Gobain where the 
Court attributed relevance to the fact that Germany had included dividends 
in the taxable income of PEs of non-resident companies and for that reason, 
required Germany to extend to such PEs the tax advantages related to those 
dividends. In the ACT IV saga, the Court emphasised an additional element 
which, in the eyes of the Court, rendered non-resident shareholders compar-
able to resident ones. In particular, the Court considered that the withhol-
ding tax levy by the host State caused in itself economic double taxation on 
the distributed dividends and thus, such double taxation arose solely due to 
the exercise of taxing jurisdiction by the host State irrespective of any poten-
tial exercise of taxing jurisdiction by the home State of the shareholder:     

para. 40. See on this Terra and Wattel, supra note 942, pp. 977-978; Jezzi, supra note 
1469, p. 138-139.
1486. ECJ, 18 June 2009, C-303/07 Aberdeen Property Fininvest Alpha Oy, paras. 42-
43. See also CJ, 20 October 2011, C-284/09 Commission v Germany, paras. 55-56, 58; 
CJ, 3 June 2010, Case C-487/08 Commission v Spain, paras. 50-51; ECJ, 19 November 
2009, Case C-540/07 Commission v Italy, paras. 51-52; ECJ, 8 November 2007, Case 
C-379/05 Amurta SGPS v Inspecteur van de Belastingdienst/Amsterdam, paras. 37-38; 
ECJ, 14 December 2006, Case C-170/05 Denkavit Internationaal and Denkavit France, 
paras. 34-36; ECJ, 12 December 2006, Case C-374/04 ACT Group Litigation, para. 68. 
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“If the Member State of residence of the company making distributable profits 
decides to exercise its taxing powers not only in relation to profits made in that 
State but also in relation to income arising in that State and paid to nonresi-
dent companies receiving dividends, it is solely because of the exercise by that 
State of its taxing powers that, irrespective of any taxation in another Member 
State, a risk of a series of charges to tax may arise. In such a case, in order for 
non-resident companies receiving dividends not to be subject to a restriction on 
freedom of establishment prohibited, in principle, by Article 43 EC [now Article 
49 TFEU], the State in which the company making the distribution is resident 
is obliged to ensure that, under the procedures laid down by its national law 
in order to prevent or mitigate a series of liabilities to tax, non-resident share-
holder companies are subject to the same treatment as resident shareholder 
companies.”1487

The ‘per-country’ focus of this analysis, which obliges the host State to 
extend economic double taxation relief to non-resident shareholders only 
when it causes double taxation itself within its own national jurisdiction, 
distinguishes these cases from the inbound dividends case law, which is (in)
famously characterised by the ‘overall approach’.1488 Another element in the 
Court’s argumentation, on the other hand, approximates the two lines of 
case law. Namely, the objective of the national tax provision at issue beco-
mes a relevant criterion of the comparability analysis in both the outbound 
and the inbound dividends case law. In the outbound context, Denkavit 
set out in this direction1489 but it was rather in more recent cases, such as 
Commission v Germany, that the Court articulated this reasoning: 

“First, it must be ascertained whether, having regard to the aim of that legis-
lation, which, according to the Federal Republic of Germany, is to prevent 
over-taxation in Germany of distributed profits, companies in receipt of divi-
dends are in comparable situations depending on whether or not they are resi-
dent in Germany.”1490 

In summary, in cases concerning outbound dividends, the Court establishes 
comparability between resident and non-resident shareholders on the basis 
of the combined criteria of the tax treatment applied by the host State to 
non-residents and the objective of the national measure under scrutiny. As 

1487. Case C-374/04 ACT Group Litigation, para. 70. See also Case C-170/05 Denkavit, 
para. 37; Case C-379/05 Amurta, para. 39; Case C-540/07 Commission v Italy, para. 53; 
Case C-487/08 Commission v Spain, para. 52; Case C-284/09 Commission v Germany, 
para. 57.
1488. Englisch, supra note 1471, pp. 216-217.
1489. Case C-170/05 Denkavit, para. 37. See also Opinion of Advocate General Mengozzi, 
7 June 2007, Case C-379/05 Amurta, para. 39.
1490. Case C-284/09 Commission v Germany, para. 53. See also Case C-487/08 Commission 
v Spain, para. 48.
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long as the host State imposes a tax on outbound dividends and thereby 
subjects such dividends to economic double taxation, the non-resident reci-
pients of those dividends become comparable to resident recipients from 
the point of view of any measure of the host State the aim of which is to 
mitigate economic double taxation on domestically distributed dividends.1491  

9.4.3.5.  Objective of the measure

The previous category leads us to the next group of cases where the criterion 
guiding the Court’s comparative analysis is clearly and unequivocally the 
objective of the national measure which is examined for its compatibility 
with the fundamental freedoms. The most well-known cases within this 
group, which in fact brought to the limelight the question of what should 
be taken as a comparability criterion under the discrimination analysis, are 
the inbound dividends cases. In Manninen, the Court reasoned with respect 
to the Finnish imputation tax system which provided for a credit for under-
lying corporate income tax only with regard to dividends distributed by 
Finnish resident companies that: 

“It should be noted that the Finnish tax legislation is designed to prevent double 
taxation of company profits by granting to a shareholder who receives divi-
dends a tax advantage linked to the taking into account of the corporation tax 
due from the company distributing the dividends.”1492     

“[...] both dividends distributed by a company established in Finland and those 
paid by a company established in Sweden are, apart from the tax credit, ca-
pable of being subjected to double taxation. In both cases, the revenue is first 
subject to corporation tax and then – in so far as it is distributed in the form of 
dividends – to income tax in the hands of the beneficiaries.

Where a person fully taxable in Finland invests capital in a company establis-
hed in Sweden, there is thus no way of escaping double taxation of the profits 
distributed by the company in which the investment is made. In the face of a tax 
rule which takes account of the corporation tax owed by a company in order 
to prevent double taxation of the profits distributed, shareholders who are fully 
taxable in Finland find themselves in a comparable situation, whether they 
receive dividends from a company established in that Member State or from a 
company established in Sweden.”1493

1491. Jezzi, supra note 1469, p. 133.
1492. ECJ, 7 September 2004, Case C-319/02 Petri Manninen, para. 33.
1493. Ibid. paras. 35-36. See also ECJ, 15 July 2004, Case C-315/02 Anneliese Lenz v 
Finanzlandesdirektion für Tirol, paras. 30- 32. 
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As it appears, for the Court the only relevant factor that made the receipt 
of foreign-sourced dividends comparable to that of domestic-sourced divi-
dends was the fact that both were capable of being subject to a series of 
charges to tax. The fact that double taxation was the consequence of the 
exercise of tax jurisdiction not by one, but by two Member States did not 
make a difference.1494 From the point of view of the objective of the domes-
tic tax law provision it was sufficient that both streams of dividends were 
exposed to the disadvantage which the provision was designed to remedy. 

This approach has been followed in subsequent cases1495 and, as Englisch 
points out, the aim of the national legislation has become the standard yard-
stick according to which the comparability of situations regarding the taxa-
tion of dividends in the residence State of the beneficiary is assessed.1496   

As far as other types of cases are concerned, the objective of the measure 
had actually appeared as a comparability criterion well before the inbound 
dividends cases, for example, in Gschwind1497 and Asscher.1498 In the latter 
case, the Netherlands argued that the purpose of the legislation which char-
ged income tax to non-residents in the first bracket of the progressive scale 
at a much higher rate than to residents was aimed at offsetting the fact that 
some non-residents escape the progressive nature of the tax, as they are 
liable to tax in the Netherlands only to the extent of their income sourced 
there. The Court apparently endorsed such reasoning, as it did examine the 
situation of residents and non-residents in the light of the claimed objec-
tive. It found that residents and non-residents were comparable under the 
circumstances of the case because Mr Asscher’s residence State applied the 
method of exemption with progression to relieve juridical double taxation; 
therefore, contrary to the Netherlands’ claim, Mr Asscher could not wholly 
escape progressive taxation due to the fact that he obtained foreign-sourced 
income.1499

As far as recent case law is concerned, the role of the objective of the 
national measure in the comparability analysis has become more and more 

1494. For criticism see Weber, supra note 960, pp. 29-31. 
1495. Case C-374/04 ACT IV Group Litigation, para. 56; Case C-446/04 FII Group 
Litigation, paras. 62, 91; CJ, 10 February 2011, Joined Cases C-436/08 and C-437/08 
Haribo Lakritzen Hans Riegel BetriebsgmbH and Österreichische Salinen AG v Finanzamt 
Linz, para. 59. 
1496. Englisch, supra note 1471, p. 202.
1497. ECJ, 14 September 1999, Case C-391/97 Frans Gschwind v Finanzamt Aachen-
Außenstadt, para. 26.
1498. Case C-107/94 Asscher.
1499. Ibid. paras. 46-48. 
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recognized and is being referred to more and more frequently. For example, 
in cases concerning group taxation regimes, the Court has regularly referred 
to the objective of such regimes, that is, to treat a group of companies as 
an economic unit and thus, allow the consolidation of profits and losses of 
different entities within the group. In Oy AA where the Court examined the 
Finnish intra-group financial transfer regime it first clarified the objective 
thereof:

“[...] the purpose of the Finnish system of intra-group financial transfers is to 
remove tax disadvantages inherent in the structure of a group of companies by 
allowing a balancing out within a group that comprises both profit-making and 
loss-making companies [...]”1500

The Finnish regime intended to attain this purpose by making financial 
transfers between group companies deductible for the transferor and tax-
able for the transferee. Although non-resident transferees are outside the tax 
jurisdiction of Finland and thus, Finland cannot ensure that financial trans-
fers are taxed in their hands, the purpose of the regime may be achieved if 
Finland makes the deductibility of the transfers dependent on their taxability 
in the other Member State where the transferee is resident. Consequently, 
the Court held: 

“[...] in relation to the aim pursued by the Finnish system of intra-group finan-
cial transfers, the mere fact that parent companies which have their corporate 
establishment in another Member State are not subject to tax in Finland does 
not differentiate the subsidiaries of those parent companies from the subsidia-
ries of parent companies which have their establishment in Finland, and does 
not render the positions of those two categories of subsidiary incomparable.”1501

In Papillon, the Court stated that the purpose of treating the members of 
the group as if they were permanent establishments of one enterprise, i.e. 
one taxable unit, can be achieved whether all the shareholdings within the 
group are held by resident companies or alternatively, through an intermedi-
ary non-resident company interposed between the resident parent company 
and the resident sub-subsidiaries; therefore, these situations are compara-
ble.1502 In X Holding, the Court also referred to the usual purpose of group 
taxation regimes as the yardstick of comparison between cross-border and 
domestic groups but it conducted merely a formal comparability analysis in 
the light thereof. It found comparability between resident parent companies 
with resident subsidiaries and resident parent companies with non-resident 

1500. ECJ, 18 July 2007, Case C-231/05 Oy AA, para. 35.
1501. Ibid. para. 38.
1502. ECJ, 27 November 2008, Case C-418/07 Société Papillon v Ministère du Budget, 
des Comptes publics et de la Fonction publique, paras. 27-31.
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subsidiaries “in so far as each seeks to benefit from the advantages of [the 
fiscal unity] scheme”.1503 As long as the factor which makes two situations 
comparable is that in both cases the taxpayer wants to benefit from the tax 
regime at issue there will never be any case where domestic and cross-bor-
der situations are non-comparable.1504 

Finally, the objective of the measure as the criterion of comparison was 
also stressed by the Court in the context of real estate transfer tax in the 
recent Commission v Hungary case.1505 The Court employed a very similar 
reasoning to what we have seen in Manninen. This is explicable having 
regard to the fact that the relief concerning the calculation of the tax base of 
the transfer tax at issue in the case was claimed to have the same objective 
as the Finnish imputation system in Manninen; namely, the mitigation of 
double taxation. Accordingly, the Court established comparability with the 
following reasoning:

“[...] it should be recalled that in order to establish whether discrimination 
exists, the comparability of a Community situation with a purely domestic situ-
ation must be examined also by taking into account the objective pursued by 
the national provisions at issue [...]

[...] in the present case, the objective of the national legislation is to impose 
on all property purchases a tax whose basis of assessment is the total market 
value of the property being purchased, while preventing the assets taxed upon 
the purchase of the property now being sold from being taxed again on the 
subsequent purchase.

As regards the comparability of the situations, that objective of taxing only once 
the capital invested for the purchase of real property may, as a rule, be achieved 
both where the property sold is situated in Hungary and where it is situated in 
another Member State.

In the light of the objective of the Law on taxes, both of those situations are 
therefore objectively comparable.”1506  

If it is the objective of the national measure that is used as the criterion of 
comparison in the discrimination analysis, the analysis can take into account 
both the tax treatment and the factual situations of the subjects in the actual 
comparison. This is different in the case of the other comparability crite-
ria. When the Court takes the tax treatment as the criterion of comparison, 

1503. CJ, 25 February 2010, Case C-337/08 X Holding BV v Staatssecretaris van Financiën, 
para. 24.  
1504. See on this Opinion of Advocate General Kokott, 19 July 2012, Case C-123/11 
A Oy, para. 40.
1505. CJ, 1 December 2011, Case C-253/09 Commission v Hungary. 
1506. Ibid. paras. 61-64.
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logically, it will have regard only to the legal features of the two situations 
which make up their overall tax treatment. When it takes a factual circum-
stance as the criterion of comparison the analysis will be directed only 
at the factual situations of the subjects. Although when the comparison is 
made in the light of the objective of the national measure, in principle, 
both the legal and factual elements of the two situations can be taken into 
account, the comparison under this approach seems to focus predominantly 
on the legal situation, i.e. the tax treatment of the subjects. Some cases are 
on the borderline. For example, in Manninen the Court emphasised that 
the comparability of the receipt of domestic-source dividends and that of 
foreign-source dividends depends on where the capital from which foreign-
source dividends are derived is invested.1507 This may as well be considered 
a factual circumstance. However, the significance of the place of investment 
lies in the question whether the Member State where the capital is invested 
and where the dividend is sourced relieves economic double taxation under 
its own legislation. If it does so, the receipt of foreign-source dividends is 
not comparable to that of domestic dividends. Thus, the circumstance that 
matters, at the end, is the tax treatment of the distributed dividends in the 
other Member State.   

9.4.3.6.  No comparison

Finally, in the last category of cases the Court neglects the comparability 
assessment as a whole and considers a certain differential treatment between 
cross-border and domestic situations as a per se restriction on one or other 
of the fundamental freedoms. For example, in Lidl Belgium,1508 the Court 
held that the denial by the home State to offset the losses incurred by a PE 
in another Member State against the profits of the general enterprise to be 
a less favourable treatment of companies with a PE in another Member 
State compared to companies with a domestic PE. Then it simply concluded 
that such difference in treatment discourages German companies from 
establishing themselves through a PE in another Member State and thus, 
it constitutes a restriction on the freedom of establishment.1509 In Marks 

1507. Case C-319/02 Manninen, para. 34.
1508. ECJ, 15 May 2008, Case C-414/06 Lidl Belgium GmbH & Co. KG v Finanzamt 
Heilbronn. See also ECJ, 23 October 2008, Case C-157/07 Finanzamt für Körperschaften 
III in Berlin v Krankenheim Ruhesitz am Wannsee-Seniorenheimstatt GmbH, paras. 37-38 
irrespective of the fact that in this case the Court’s reasoning was flawed already at the 
point when it found a difference in treatment between the cross-border and the domestic 
situation.  
1509. Case C-414/06 Lidl Belgium, paras. 23-26. 
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& Spencer1510 – also a home State case concerning losses but, unlike Lidl 
Belgium, subsidiary losses – the Court seemingly engaged in a comparative 
analysis between parent companies with resident subsidiaries and parent 
companies with non-resident subsidiaries. This was unavoidable given that 
the Member States participating in the proceedings specifically claimed 
that resident and non-resident subsidiaries are not in comparable situations 
having regard to the fact that the home State of the parent company does not 
have tax jurisdiction over non-resident subsidiaries.1511 Having confirmed 
that in tax law residence constitutes a factor on the basis of which different 
tax treatments can be introduced, the Court added that nevertheless, each 
situation must be considered specifically to decide whether the different 
treatment of residents and non-residents is based on objective differences 
in the circumstances concerned.1512 As sensible as it may sound, the Court’s 
subsequent reasoning lacks any substantive argument as to why in the pre-
sent case there were no such objective differences and why the situation 
of parent companies with resident subsidiaries, which the home State may 
tax, was no different from parent companies with non-resident subsidiaries, 
which the home State cannot tax: 

“[…] it must be accepted that by taxing resident companies on their worldwide 
profits and non-resident companies solely on the profits from their activities in 
that State, the parent company’s Member State is acting in accordance with the 
principle of territoriality enshrined in international tax law and recognised by 
Community law […]

However, the fact that it does not tax the profits of the non-resident subsidiaries 
of a parent company established on its territory does not in itself justify restric-
ting group relief to losses incurred by resident companies.”1513

The exit tax cases are similar to the above in the sense that the Court stated 
that the tax liability to unrealised capital gains imposed by the home State 
on an emigrating taxpayer constitutes a difference in treatment in compa-
rison with taxpayers maintaining their residence in the home State, which 
is likely to discourage taxpayers from transferring their residence and thus, 
it hinders the freedom of establishment. The Court came to this conclusion 
without examining whether taxpayers transferring their residence to another 
Member State are in fact in a comparable situation to those who remain in 

1510. ECJ, 13 December 2005, Case C-446/03 Marks & Spencer plc v David Halsey 
(Her Majesty’s Inspector of Taxes). 
1511. Ibid. para. 36.
1512. Ibid. paras. 37-38.
1513. Ibid. paras. 39-40.
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their home State.1514 It is notable that in its recent case law, the Court tends 
to incorporate in its exit tax case-reasoning a specific statement on the com-
parability between the situation of the emigrating taxpayer and the taxpayer 
who maintains his residence in the home State.1515 However, as Advocate 
General Kokott points out, this remains a formality as long as no reason is 
given to support such finding.1516

To explain the Court’s differing approaches to the need of a comparability 
assessment under the fundamental freedom analysis commentators made a 
distinction between tax advantages and tax disadvantages. Jezzi puts for-
ward that a cross-border situation may be treated differently either by way 
of subjecting it to a disadvantageous tax treatment or by denying it of a tax 
advantage which is available for purely domestic situations.1517 In the former 
case, the very purpose of the tax arrangement is to subject the cross-bor-
der situation to a more burdensome treatment, in which case the restrictive 
nature of the arrangement is self-evident. In contrast, tax advantages are 
normally not specifically aimed at excluding cross-border situations from 
their scope; therefore, their restrictive character must be established through 
a more elaborate process that includes a comparability analysis between 
the cross-border and the domestic scenario. This would explain the Court’s 
approach in exit tax cases. Exit taxes are a specific disadvantage or bur-
den on cross-border movement and as such, are self-evident restrictions 
the existence of which can be confirmed without a comparability analysis. 
However, the denial of PE losses in cross-border scenarios is less explicable 
by this theory, as, in our view, such denial is not a specific tax disadvantage 
targeting cross-border situations but rather a consequence of the limitation 
of a tax advantage to the national jurisdiction. Jezzi makes another distinc-
tion which appears to be more apt to explain the Court’s diverging analyses. 
In particular, he distinguishes host State and origin (i.e. home) State cases. 
He maintains that in host State settings, comparability has a ‘legal doorway’ 
function, i.e. it is the precondition which nationals of other Member States 

1514. ECJ, 11 March 2004, Case C-9/02 Hughes Lasteyrie du Saillant v Ministère de 
l’Économie, des Finances et de l’Industrie, paras. 46-48; ECJ, 7 September 2006, Case 
C-470/04 N v Inspecteur van de Belastingdienst Oost/kantoor Almelo, paras. 35, 39. 
1515. CJ, 29 November 2011, Case C-371/10 National Grid Indus BV v Inspecteur van 
de Belastingdienst Rijnmond /kantoor Rotterdam, para. 38; CJ, 6 September 2012, Case 
C-38/10 Commission v Portugal, para. 29; CJ, 6 September 2012, Case C-380/11 DI. VI. 
Finanziaria di Diego della Valle & C., para. 37. See also Opinion of Advocate General 
Mengozzi, 28 June 2012, Case C-38/10 Commission v Portugal, paras. 55, 94-99, 111.
1516. Opinion of Advocate General Kokott, Case C-123/11 A Oy, para. 40 referring to 
Case C-371/10 National Grid Indus, para. 38. Similarly, no reason has been given for a 
finding of comparability in CJ, 6 September 2012, Case C-18/11 The Commissioners for 
Her Majesty’s Revenue & Customs v Philips Electronics UK Ltd, para. 19. 
1517. Jezzi, supra note 1469, p. 122.
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must satisfy in order to benefit from the national treatment of the host State.1518 
Conversely, in origin State settings, the fact that a Member State differenti-
ates the tax treatment of its own nationals (residents) according to whether 
or not the taxable event which they carry out incorporates a cross-border 
element entails that such treatment amounts in itself to a prohibited restric-
tion on the fundamental freedom at issue.1519

The relevance of the distinction between host State and home State scena-
rios can also be inferred from the remarks of Advocate General Kokott in 
her Opinion in the A Oy case: 

“After finding that there is a difference in treatment, the Court sometimes goes 
on to consider, in the context of a restriction of the freedom of establishment, 
whether the situations are objectively comparable. However, it is becoming in-
creasingly unclear to me what significance the Court attaches to that condition 
in cases, such as the present, where a restriction of the freedom of establish-
ment by the Member State of origin and, consequently, the comparability of 
the situation of residents, falls to be considered. If the Court finds it sufficient 
here that in both cases resident taxable companies seek to benefit from a tax 
scheme, an examination of that condition is a mere formality because it will 
be fulfilled in each case, as here. The same applies if the Court finds, without 
stating reasons, that the situations are objectively comparable.

Against that background, it seems to me sensible to follow the example of se-
veral of the Court’s judgments and to refrain from considering the objective 
comparability of situations when establishing whether there is a restriction of 
the freedom of establishment by the Member State of origin [...]”1520

In general, we can sustain that the approach which finds a restriction on the 
freedoms without an examination whether or not the situations at hand are 
comparable is not in line with Court’s own discrimination concept accor-
ding to which “discrimination can arise only through the application of 
different rules to comparable situations […]”. It seems that in the cases dis-
cussed above, the Court, though seemingly making a comparison between 
residents who have availed themselves of one of the freedoms and residents 
who have not done so, actually pursues a restriction-based reasoning where 

1518. Ibid. pp. 115-116.
1519. Ibid. pp. 120-122. The above is our understanding of the author’s explanation 
admitting that his final conclusion on the origin State cases remains rather unclear to us, 
as he still refers to ‘comparable situations’ and ‘comparability’ while this step is obvi-
ously missing from the Court’s analysis: “...in an origin-State environment, (unjustified) 
different treatment of comparable situations amounts per se to a restriction with no need 
for further analysis. In other words, comparability is itself a self-sufficient “first stage” 
assessment of the existence of restrictions”, see Jezzi, supra note 1469, p. 122. 
1520. Opinion of Advocate General Kokott, Case C-123/11 A Oy, para. 40-41.
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there is no need to strictly follow the analytical steps inherent in the dis-
crimination-based assessment. Therefore, a difference in treatment to the 
detriment of cross-border scenarios becomes automatically an impediment 
to the freedoms irrespective of whether or not the cross-border situation is 
comparable to the equivalent domestic situation. The Court tends to have 
recourse to this approach in home State cases, as demonstrated by the exam-
ples of Lidl Belgium, Marks & Spencer, X Holding and the exit tax cases. 
The only exceptions to this tendency seem to be the inbound dividend cases 
where the Court did examine – as we have seen, quite thoroughly – the 
comparability between the situations of resident shareholders receiving 
domestic-source dividends and those receiving foreign-source dividends. 
It is not entirely clear why the Court differentiates between host State and 
home State cases from the point of view of examining comparability while 
in both settings it essentially looks for a differential treatment of cross-bor-
der and domestic situations. An explanation could be, as suggested in the 
Advocate General’s Opinion and the academic literature cited above, that 
the pairs of comparators are different in a host State and in a home State 
scenario. In a host State setting, the comparison is between a resident and a 
non-resident, who – as the Court declared at the very beginning of its direct 
tax case law – are not in a comparable situation as a general rule but who 
may, nevertheless, become comparable in certain circumstances where no 
objective difference can be discerned between their situations. In contrast, in 
a home State setting, two residents are compared with each other, who can 
be assumed to be comparable from the outset without detailed examination 
of their situations given that the exercise of free movement rights, on the 
basis of which they are differentiated, cannot create a relevant difference in 
an internal market based precisely on those free movement rights. However, 
as proven by Marks & Spencer – where the argumentation of the UK and 
other Member States focused solely on the situation of the subsidiaries and 
thus, boiled down to a comparison of residents and non-residents – there is 
not always such a clear cut distinction between host State and home State 
cases with respect to the pair of comparators. 

Even if the explanation above regarding the different methods used in host 
State and home State cases is plausible, it is still difficult to understand why 
the Court distinguishes the analysis of inbound dividends cases from other 
home State cases. It might be that the Court construes the inbound dividends 
cases as incorporating a differential treatment of foreign-source and domes-
tic-source income rather than a differentiation between residents who invest 
in domestic companies and residents who invest, in the exercise of their 
rights guaranteed by the freedoms, in non-resident companies. The focus on 
the origin of the income – which, just as residence, can be a relevant factor 
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of differentiation under tax law – may explain that a more elaborate analysis 
comprising the examination of comparability is deemed to be necessary in 
the case of inbound dividends in order to find a restriction on the freedoms. 

9.4.3.7.  Critical views on the case law

As it appears from the description of the case law above, the Court has 
used various factors, in particular, the tax treatment of non-residents, the 
factual circumstances of the case at hand and the objective of the measure 
under examination, as criteria guiding its comparison – to the extent that 
it actually carries out such comparison – under the fundamental freedoms. 
Having regard to this variety of factors, we cannot agree with Jezzi, who 
considers that the Court’s direct tax case law under the fundamental free-
doms displays methodological uniformity inasmuch as it consistently refers 
to the purpose of the national provision at issue as the key factor in the 
comparability analysis.1521 

Another theory is put forward by Wattel, who points to the tax treatment 
applied to non-residents or, generally, to cross-border situations, by the 
Member State concerned as the criterion on which the Court’s comparabi-
lity analysis is based. In his words:

“[…] the comparability criterion [the Court] uses is the extent to which a 
Member State has assumed taxing jurisdiction over the cross-border position 
as compared to the domestic position. If a Member State assumes the same ju-
risdiction over the cross-border position (the nonresident or the foreign-source 
income) as it does over the domestic position (the resident or the domestic 
income), then it must subsequently also exercise that jurisdiction so assumed 
in the same manner as in domestic positions.”1522   

He calls this the ‘subjection-to-tax approach’, which he identifies as the 
Court’s standard approach, at least, as far as its recent case law is concer-
ned.1523 It can be seen from the analysis of the case law above that the Court 
has referred to this criterion only in cases concerning the equal treatment 
of PEs of non-resident companies and in outbound dividends cases. Wattel 
also interprets the inbound dividends case law as an example of the use of 
the subjection-to-tax approach.1524 In our opinion, however, in those cases 
the Court merely observed the exposure of foreign-source dividends to eco-

1521. Jezzi, supra note 1469, p. 141.
1522. Terra and Wattel, supra note 942, p. 892.
1523. Ibid. p. 897.
1524. Ibid. pp. 893, 904.
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nomic double taxation in an objective manner without imputing the double 
tax charge to the exercise of tax jurisdiction by the residence State of the 
shareholder. Thus, it seems that the analysis in those cases focused not so 
much on the subjection to tax of the income by the Member State concerned 
but rather on the aim of the domestic provisions at issue, i.e. mitigating eco-
nomic double taxation and the fact that such aim can be attained – by gran-
ting the contested imputation credit – in the case of foreign-source dividends 
just as in the case of domestic dividends. In the remaining cases described 
above, the Court did not consider subjection-to-tax a relevant criterion in the 
comparability analysis either. Wattel sees these cases as deviations from the 
subject-to-tax approach. For example, he considers Marks & Spencer and N 
as representing the ‘always-somewhere approach’ and Oy AA as manifes-
ting the ‘mutual recognition approach’.1525 While it is true that one or other 
aspect of these cases may well be interpreted as reflecting these approaches 
tellingly named by Wattel, such aspects are not necessarily related to the 
question of comparability. Admittedly, it is inherent in the Court’s analysis 
in Oy AA that taxation of a financial transfer in the Member State of the 
transferee is equivalent to taxation of such transfer in the Member State of 
the transferor (mutual recognition);1526 nevertheless, the factor which made 
the situation of a local subsidiary of a foreign parent comparable to that 
of a local subsidiary of a domestic parent was that the purpose of group 
taxation regimes, i.e. balancing out profits and losses within a group, can 
be achieved in the former case as well. Hence the ‘mutual recognition’, 
‘always somewhere’ and other approaches identified by Wattel do not des-
cribe the Court’s approach to comparability. Accordingly, we maintain that 
the Court’s comparability analysis is characterised by being based on one 
or more of three criteria, i.e. the tax treatment, factual circumstances or the 
objective of the national measure at issue. From these criteria, we are unable 
to choose the one which represents the standard approach. While the tax 
treatment (subjection-to-tax) criterion may be considered as the desirable 
one,1527 the case law, in our view, does not show a clear pattern of using it 
with more frequency or consistency than the other two. 

Lang describes two groups of cases according to the Court’s line of rea-
soning as to comparability; in particular, cases where the Court has had 
regard to the legal situation in determining comparability and cases where 

1525. Terra and Wattel, supra note 942, pp. 898-904.
1526. Ibid. p. 902.
1527. Wattel proposes in fact that it is the aim of the national measure at issue that should 
guide the comparison but strictly within the area of subjection to taxation as delineated 
by the Member State, whose measure is under review, see Terra and Wattel, supra note 
942, pp.  892, 902, 904.
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it focused on factual comparability.1528 He points out numerous weaknesses 
of the Schumacker-line case law representing the latter approach and from 
those he infers that comparability cannot be assessed on the basis of factual 
situations. In his view, the Schumacker case law should be overturned and 
the Court should follow its initial approach according to which comparabi-
lity depends on the legal situation alone.1529         

Another critic of the Court’s comparability assessment is Englisch, who dis-
agrees with all the criteria used by the Court as a yardstick of comparison. 
First, he criticizes the Court’s reasoning with regard to the equal treatment 
of PEs of non-resident companies according to which as long as such PEs 
are subjected generally to the same tax liability as resident companies they 
need to be treated equally with the latter with respect to the detailed rules 
and conditions of taxation as well (Avoir Fiscal-line of case law). Englisch 
submits that such use of the tax treatment/subjection-to-tax criterion may 
lead to situations that grave instances of discrimination where cross-border 
situations are taxed totally differently (and unfavourably) as compared to 
domestic ones could not be captured by the discrimination concept.1530 In 
addition, he points to the opinion that the use of the tax treatment as a yard-
stick of comparison may lead to circular reasoning insofar as the question 
whether the tax treatment of a cross-border transaction is discriminatory 
would be decided with reference to the very same tax treatment.1531 He also 
warns of the dangers of using the purpose of the national measure or the aim 
of the legislator (‘legal motive test’) as a guiding factor of comparison. This 
carries the risk of misconception by the Court of the – often complex – aim 
of the national tax provision.1532 This can be demonstrated through cases 
such as Manninen and Meilicke,1533 where the Court construed the impu-
tation systems at stake as pursuing the aim of avoiding economic double 
taxation of distributed profits. The actual purpose of imputation systems is 
more than that; namely, integrating corporate and individual taxation on 
distributed profits to the effect that such profits are taxed eventually at the 
shareholder’s income tax rate. In this aim, it is implied that the sharehol-
der’s residence State seeks such integration within its own tax jurisdic-
tion with respect to taxes which it collects itself. Englisch observes that by 
reducing the aim to avoiding double taxation, the Court circumvents – at 

1528. Lang, supra note 1470, pp. 101-104.
1529. Ibid. p. 113.
1530. Englisch, supra note 1471, p. 212.
1531. Ibid. FN 143.
1532. Ibid. p. 203. 
1533. ECJ, 6 March 2007, Case C-292/04 Wienand Meilicke and Others v Finanzamt 
Bonn-Innenstadt.  
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least at the stage of the comparability analysis – the crucial question of any 
imputation system, that is, whether it is permissible for a Member State to 
limit the imputation credit to nationally levied corporate income tax.1534 A 
second drawback of the legal motive test identified by Englisch is that it 
undermines the requirement for proportional justification. In particular, if 
the aim of the national provision is the only reference point for the compari-
son, detrimental treatment of cross-border situations will always have to be 
accepted insofar as in the light of – a legitimate – objective the cross-border 
situation is objectively different from the domestic one and thus, does not 
have to be treated in the same way as the latter. As in this case there is no 
infringement of the fundamental freedoms in the first place, the Court has 
no means to check whether or not the difference in treatment actually cor-
responds to the difference in the circumstances, i.e. whether it is suitable 
and necessary to achieve the aim pursued by the legislation.1535 As mentio-
ned by Englisch, Advocate General Kokott put forward an unconventional 
solution to this problem in her Opinion in Truck Center, which consisted 
of applying the proportionality test within the framework of the compara-
bility analysis.1536 Having found that resident and non-resident recipients of 
interest are in an objectively different situation from the point of view of 
charging tax to them, she proceeded to examine whether or not deducting 
tax at source is a proportionate response to the fact that it is more difficult 
to collect tax from a non-resident than from a resident.1537 Although this 
approach seems to upset the Court’s settled method of analysis under the 
fundamental freedoms whereby an examination of proportionality can only 
be carried out at the stage of justification if the national provision had been 
held to constitute a discrimination (or a restriction) and the Court has never 
endorsed it formally, the traces of a similar approach appear in its Oy AA 
judgment. As discussed above, the Court found there that domestic subsidi-
aries of foreign parent companies are comparable to domestic subsidiaries 
of domestic parents in the light of the objective of the group contribution 
system at issue. The Court first acknowledged that, in principle, the Member 
State of the subsidiary cannot make sure that financial transfers are taxed 
in the hands of the recipient non-resident parent which is not subject to tax 
in that Member State. This should have led to the conclusion that the two 
categories of persons are not comparable. In contrast, the Court held that 
the Member State of the subsidiary can make the deduction of the financial 
transfer dependent on the treatment of the latter in the Member State of the 

1534. Englisch, supra note 1471, p. 203.
1535. Ibid. pp. 203-204.
1536. Ibid.
1537. Opinion of Advocate General Kokott, 18 September 2008, Case C-282/07 État 
belge – SPF Finances v Truck Center SA, paras. 36-38.
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recipient. Under the latter circumstances, the objective of the scheme can 
be achieved in a cross-border setting and therefore, the comparability of 
the two situations can be confirmed. This implies that the complete denial 
of deduction of group transfers in cross-border situation was found by the 
Court as a disproportionate answer to the different situation of non-resi-
dent recipient parent companies. Thus, the Court proposed a less restrictive 
means to ensure that the aim of the scheme can be attained in a cross-border 
situation as well.     

For the reasons above Englisch, in fact, proposes an alternative criterion for 
the purposes of the comparability analysis, which he considers to be more 
functional – at least, in the context of dividend taxation systems – and more 
in line with the idea of the internal market than either the subjection-to-tax 
or the legislative motive test. In his view, the criterion guiding the compara-
bility analysis should be the objective of the fundamental freedoms instead 
of the objective of the national legislation at issue. The comparability cri-
terion is thus, “the establishment of an internal market characterized by the 
guarantees of market access and undistorted competition between market 
agents, unless such distortions arise from disparities between national legal 
systems which can only be overcome by positive integration”.1538 This crite-
rion entails that we need to examine whether there is a certain degree of sub-
stitutability between the cross-border and the domestic transactions at issue. 
In the context of inbound dividends, the receipt of foreign-source dividends 
is always comparable to that of domestic dividends, as investment in foreign 
companies is generally an economically viable alternative to investment in 
domestic companies.1539 Similarly, comparability from the point of view 
of the ‘internal market objective’ can be assumed between domestic and 
outbound dividends taking into account that a sufficient degree of substi-
tutability exists between investments by domestic investors and those by 
foreign investors.1540 In general, in host State situations the ‘internal market 
objective’, which embeds the concept of undistorted competition, requires 
examination of whether a non-resident establishing itself in the host State 
or engaging in inbound transactions in that State is in competition with 
resident market players carrying out similar economic activities there. If so, 
the non-resident is comparable to a resident. Comparability, thus, depends 
on the existence of competitive relationship which, in turn, depends on the 
degree of substitutability of the products and production factors offered by 
the free mover in the market of the host State.1541 The existence of compe-

1538. Englisch, supra note 1471, p. 203. 
1539. Ibid.
1540. Ibid. p. 213.
1541. Ibid. p. 212.
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tition between non-resident and resident entrepreneurs, service providers, 
investors, sellers and workers can normally be assumed.1542 This entails that 
the use of the ‘internal market objective’ as a comparability criterion would 
narrow the range in which cross-border and domestic situations would fall 
to be regarded as incomparable. Importantly, Englisch adds that under his 
proposed scheme the objective of the national measure examined under the 
fundamental freedoms would be taken into account in the justification phase 
after the existence of discrimination had been confirmed.1543

9.4.3.8.  Assessment 

When recapitulating the Court’s case law as regards the comparability ana-
lysis conducted in the context of the fundamental freedoms, we need to 
emphasise that the Court takes into account essentially three factors for the 
purposes of establishing comparability and in turn, discrimination: (i) the 
tax treatment of the cross-border situation under the law of the Member 
State concerned, (ii) the factual circumstances of the case, and (iii) the 
objective of the measure. In recent cases the Court increasingly refers 
to the objective of the measure as the sole criterion of comparison – as, 
for example, in Commission v Hungary, National Grid Indus and Philips 
Electronics – probably driven by the intention to bring about more consis-
tency in the case law. However, this often remains at the level of rhetoric, as 
the Court does not actually engage in a substantive comparability analysis. 

Evidently, the nature of the criterion of comparison determines which cir-
cumstances of the subjects are taken into account in the comparison. Under 
the first approach the Court considers only the legal situation, more pre-
cisely, the tax treatment of the subjects. The second approach entails that 
comparability is established only with regard to the factual situations of 
the subjects. In contrast, taking the objective of the national measure as 
the criterion of comparison enables both the tax treatment and the factual 
situations of the subjects to be taken into account. Although factual cir-
cumstances can, in principle, be taken into account in the comparison, the 
comparison in the light of the objective of the measures appears to focus 
predominantly on the tax treatment of the subjects.   

As far as academic commentary on the case law is concerned, from the opi-
nions described above we can draw some important lessons, which should 
be taken into account when devising a consistent analytical framework 

1542. Ibid.
1543. Ibid. p. 203.
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under the State aid rules. In particular, as regards the objective of the natio-
nal measure, we should keep in mind that, although it is an important refe-
rence point in the assessment of national measures under EU primary law: 
(i) the identification of the aim of a given measure can be rather subjective, 
and (ii) taking the aim of the measure into account at the first stage of the 
assessment, i.e. examination of whether discrimination/selectivity exists, 
may result in arbitrary differential treatment of non-comparable situations 
being left intact. 

9.4.4.  Yardstick of comparison in the State aid analysis

9.4.4.1.  Introduction

The comparison test in the context of the State aid analysis provides that the 
question whether or not a tax measure grants a selective advantage to any 
(group of) undertakings must be answered: 

”[…] in comparison with other undertakings which are in a legal and factual 
situation that is comparable in the light of the objective pursued by the meas-
ure in question.”1544

Hence, the comparison test under the State aid rules seems to synthesise 
into one formula all the factors of the comparability assessment – the legal 
and factual circumstances of the undertakings/situations being compared 
and the objective of the national measure at issue – which gradually emer-
ged and took shape in the course of the analysis of national tax measures 
under the fundamental freedoms. Not only does the test under the State aid 
analysis amalgamate all the potentially relevant factors of the comparison, 
it also designates the objective of the measure as the actual yardstick of the 
comparison. The legal and factual circumstances of the subjects which are 
being compared are relevant because they are the aspects which need to be 
taken into account when deciding whether or not the subjects are eventually 
comparable (i.e. alike). In summary, the objective of the measure helps in 
identifying the relevant – legal and factual – characteristics of the subjects, 
which need to be assessed in the course of the comparison.    

Having regard to this clear test already laid down in Adria-Wien Pipeline, 
one would expect that the Court’s comparability analysis under its fis-
cal State aid case law is more consistent and foreseeable than that under 

1544. Case C-143/99 Adria-Wien Pipeline, para. 41.
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its fundamental freedom case law. In reality, it is as much fraught with 
inconsistencies and uncertainties as the case law described in the previous 
Section.   

Below, we will discuss some of the intricate questions that arise in con-
nection with the comparison test under the State aid case law. Specifically, 
such test identifies the objective of the measure as the yardstick in the light 
of which the legal and factual situations of the subjects of the comparison 
are to be compared. First, we will address the question of how this can 
be reconciled with the effect-based doctrine followed in State aid control. 
Second, having regard to the shifts in the case law, we will examine whether 
it is the objective of the measure under review or the objective of the system 
of which the measure forms part which needs to be taken as the yardstick of 
comparison in the selectivity analysis. This inquiry entails further questions 
regarding the level at which a comparison must be conducted in the course 
of the State aid analysis and whether the fundamental freedoms case law 
can give any guidance in this regard. Lastly, we will address the question 
whether factors other than the objective of the measure or the system could 
or should serve as the comparability criterion under the selectivity analysis 
having regard to suggestions to this effect in scholarly literature. Having 
discussed these questions, we will present the case which, in our view, pro-
vides a model as to how the comparison test should in practice be applied 
in the context of the selectivity analysis. 

9.4.4.2.  Effect versus objective

As the Adria-Wien Pipeline comparison test specifically refers to the objec-
tive of the measure as a yardstick of comparison, the question can be raised 
why the measure’s objective should play a role in establishing selectivity 
if, according to settled case law, Article 107(1) TFEU “does not distinguish 
between measures of State intervention by reference to their causes or their 
aims but defines them in relation to their effects”.1545 The answer to this 
question is also given by the case law, according to which the effect-based 
doctrine means that “the objective pursued by State measures is not suf-
ficient to exclude those measures from classification as ‘aid’ for the pur-
poses of Article 107 TFEU”.1546 Thus, the effect-based doctrine and the 

1545. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 87; Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 68; Case C-279/08 P 
Commission v Netherlands, para. 51; Case C-487/06 P British Aggregates, para. 85.
1546. Case C-417/10 3M Italia, para. 36; Joined Cases C-78/08 to C-80/08 Paint Graphos, 
para. 67; Case C-487/06 P British Aggregates, para. 84; Case T-210/02 RENV British 
Aggregates Association v Commission, para. 52. 
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objective-oriented comparison test drawn from Adria-Wien Pipeline can be 
reconciled if we understand the Court’s recurrent sentence on the effect-ba-
sed doctrine as saying no more than that measures that fulfil the criteria of 
State aid do not fall outside the scope of Article 107 TFEU merely because 
they seek to pursue some social, economic or other policy objective.1547 In 
other words, there has to be more than just the fact that the measure pursues 
a certain policy objective, or, even an objective which can be considered 
intrinsic to the tax system, to take the measure out of the concept of State 
aid. We will further discuss this issue in Section 9.7. 

The interpretation according to which the objective of the measure is a rele-
vant factor in the State aid analysis despite the effect-based doctrine and its 
recent articulation by the CJ1548 is reaffirmed by the General Court’s clear 
statement in its second judgment in the British Aggregates case: 

“Contrary to the Commission’s contention following the referral of the present 
case back to the General Court [...], in assessing the comparability of the 
situations at issue, neither the Commission nor the General Court can disre-
gard [the] environmental objective of the AGL (appeal judgment, paragraph 
87; Adria-Wien Pipeline, cited in paragraph 35 above, paragraph 41; and pa-
ragraph 49 above), since the elements which characterise different situations, 
and hence their comparability, must in particular be determined and assessed 
in the light of the subject-matter and purpose of the act which makes the dis-
tinction in question, as well as the principles and objectives of the field to which 
that act relates (see, to that effect and by analogy, Case C-127/07 Arcelor 
Atlantique and Lorraine and Others [2008] ECR I-9895, paragraph 26, and 
Case C-176/09 Luxembourg v Parliament and Council [2011] ECR I-0000, 
paragraph 32).”1549

This is a conclusive declaration by the General Court. It confirms that the 
assessment of prima facie selectivity of national measures is based on the 
objective-oriented comparison test specifically referring to Adria-Wien 
Pipeline and – most interestingly – to the case law concerning the applic-
ation of the general principle of equal treatment. By reiterating the prin-
ciples which govern a general non-discrimination approach spelled out in 

1547. C. Quigley, Comments on State aid, Taxation and Abuse of Law, in: Prohibition 
of Abuse of Law (De la Feria and Vogenauer eds., Hart Publishing 2011), pp. 509-518, 
at p. 511. Differently, Honoré, supra note 1398, p. 534 et seq., who maintains that the 
effects-doctrine does not fit to the first step of the selectivity analysis precisely in view of 
the Adria-Wien Pipeline test and its emphasis on the objective of the measure, however, it 
is suitable to assess the other criteria of State aid, namely those of ‘advantage’, ‘distortion 
of competition’ and ‘effect on trade’ or even the second step of the selectivity test, i.e. 
justification by the nature and general scheme of the system.  
1548. See especially, Case C-487/06 P British Aggregates, paras. 84-85, 87, 92.
1549. Case T-210/02 RENV British Aggregates Association v Commission, para. 68.
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Arcelor, the General Court also confirms that the concept of selectivity is a 
specific expression of the general principle of equal treatment in the field 
of State aid.    

Hence, the effect-based doctrine by no means entails that the objective of the 
measure is completely irrelevant in the State aid control.1550 The objective of 
the measure may, in theory, become relevant at three levels of the State aid 
analysis; that is, at (i) the comparison test that forms part of the examination 
of prima facie selectivity (as the GC held in the second judgment in British 
Aggregates); (ii) the examination of whether the selective measure may 
be justified by the nature or general scheme of the system or possibly, by 
any other reason; and (iii) the appraisal whether a State aid measure can be 
regarded compatible with the internal market under Article 107(3) TFEU. 
The assessment of the selectivity criterion involves only levels (i) and (ii), 
as the measure’s compatibility will have to be assessed after its selectivity 
and thus, its State aid character had already been established. As we will 
argue in the following Section, in our view, a methodically correct analysis 
takes account of the objective of the measure normally only at level (ii).            

9.4.4.3.  Objective of the measure versus objective of the system

On the basis of Adria-Wien Pipeline, the objective of the measure is clearly 
the most likely candidate for being the yardstick of comparison under the 
selectivity analysis. On the other hand, the Court’s case law on the general 
principle of equal treatment, specifically Arcelor (see above and Section 
9.4.2), lays down that both the objective of the measure and the objec-
tive of the system in which the measure is integrated are to be taken into 
account when comparing two situations which are treated differently by the 
measure under review. In fact, the case law concerning the comparison test 
in the field of fiscal State aid is particularly obscure on this point. While 
Adria-Wien Pipeline referred to the “objective pursued by the measure in 
question”,1551 other cases mention the “objective pursued by the system in 
question”,1552 “objective pursued by that regime” and “objective of the pro-
posed tax reform”,1553 as well as “the objective assigned to the tax system of 

1550. Similarly, Kurcz and Vallindas, supra note 1326, p. 181.
1551. Case C-143/99 Adria-Wien Pipeline, para. 41. Similarly, Case 409/00 Spain v 
Commission, para. 47; Case C-88/03 Portugal v Commission, para. 54; Case C-279/08 P 
Commission v Netherlands, para. 62.
1552. Case C-308/01, GIL Insurance, para. 68; Case C-172/03 Heiser, para. 40.
1553. Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 75 and 101.
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the Member State concerned”.1554 In a few cases, the Court has completely 
omitted the phrase, referring to the objective of the measure or the system 
as the yardstick of comparison.1555 

Admittedly, in cases where the question put before the Court is whether or 
not the scope of a particular system is drawn appropriately, there is no diffe-
rence between the objective of the measure and the objective of the system. 
Nevertheless, in all other cases, i.e. where the Court examines a measure 
which forms part of a broader system, the question whether it is the measu-
re’s objective or the system’s objective which guides the comparison is 
highly relevant.1556 As observed in academic literature, the purpose of taking 
into account the objective of the measure or the system is to delimit the cir-
cle of undertakings whose tax treatment must be compared.1557 As long as 
we take the objective of the measure that is under review as the benchmark, 
the circle of comparable undertakings will be narrowed and with that the 
chance to find any differential treatment between those few undertakings 
falling within the circle will be lessened.1558 Another problem with taking 
the objective of the measure as a yardstick of comparison is that it seems 
to be a logically difficult intellectual exercise. Many times the conditions 
which define the eligibility for a certain measure will determine the measu-
re’s objective. If it is in the light of that objective that we have to assess 
whether the conditions are formulated in a way that the measure’s scope is 
broad enough so that it does not selectively benefit anyone, the comparative 
exercise becomes circular. This can be demonstrated by the Paint Graphos 
case where the issue was whether or not the preferential tax regime enjoyed 
by Italian cooperative societies qualified as State aid. In that judgement, the 
Court, in our view entirely correctly, took the corporation tax system as the 
reference framework and compared the situation of cooperatives with that of 
commercial companies in the light of the objective of that system, namely, 
the taxation of company profits1559 (to which we would add ‘in accordance 

1554. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49; Case T-210/02 RENV 
British Aggregates Associations v Commission, para. 49.
1555. Case C-487/06 P British Aggregates, para. 82; Joined Cases C-428/06 to C-434/06 
UGT-Rioja and others, para. 46; Case C-417/10 3M Italia, para. 40.
1556. Quigley, supra note 1365, p. 115 et seq.; L. H. López, General Thought on Selectivity 
and Consequences of a Broad Concept of State Aid in Tax Matters, 9 EStAL 4 (2010), 
pp. 807-819, at p. 814. Differently, Bartosch who, as far as we understand, considers it 
immaterial to the assessment of the selectivity of a measure whether the reference frame-
work is constituted by the statutory scheme or the individual measure, see A. Bartosch, 
Is there a need for a rule of reason in European State aid Law? Or how to arrive at a 
coherent concept of material selectivity?, 47 CMLRev 3 (2010), pp. 729-752, at p. 742.
1557. Quigley, supra note 1365, p. 115. 
1558. Prek and Lefèvre, supra note 1313, p. 340.
1559. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 50, 54. 
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with the ability to pay principle’, see Section 9.3.3.2.). Using this yardstick, 
the Court conducted a meaningful comparison, as the analysis basically 
boiled down to the inquiry whether or not cooperatives are able to earn as 
much profit as commercial companies. Had the Court taken the objective of 
the measure into account – that being the promotion of the social function 
and mutualist nature of cooperatives – it would have been self-evident that 
commercial companies, which do not possess the characteristics that the 
law requires of cooperatives to have precisely for the purpose of ensuring 
the fulfilment of social functions, can never be in a comparable situation to 
cooperatives. Under such comparison, cooperatives may enjoy any benefit 
whatsoever compared to commercial companies and such benefit would 
never be found selective. This also perfectly demonstrates the point made 
by Prek and Lefèvre, that is, taking the objective of the measure as a yard-
stick of comparison unduly narrows the scope of undertakings whose tax 
treatment is to be compared. It also proves that the concerns which Englisch 
expressed in the context of the fundamental freedoms in connection with 
taking the objective of the measure as a yardstick of comparison are also 
valid in the domain of the State aid rules.

As we recall, Englisch is opposed to building the comparison test on the 
objective of the measure because, on the one hand, the Court may not be 
able to correctly identify the objective of the national tax legislation at issue 
and, on the other, taking into account the objective of the measure at the 
level of examining the existence of discrimination may compromise the 
Court’s possibility to scrutinize the proportionality of the measure (Section 
9.4.3.7). The latter is best demonstrated, as pointed out by Englisch, by the 
Court’s Truck Center judgment.1560 In this case, the Court held that Belgium 
did not discriminate by levying a withholding tax on interests paid to 
non-resident lenders while taxing interests in the hands of resident lenders 
by way of corporate income tax, as these different tax arrangements related 
to different situations. More specifically, the Court held that resident and 
non-resident lenders were not in a comparable situation for, amongst other 
reasons, resident recipients of interest are subject to the supervision of the 
Belgian tax authorities which entails that taxes can be recovered from them 
directly whereas the recovery of tax from non-resident recipients requires 
assistance from the authorities of another Member State.1561 As it appears, 
the Court compared the situation of resident and non-resident recipients of 
interest in the light of the objective of the withholding tax under review; that 

1560. Case C-282/07 Truck Center. See Truck Center. Withholding tax on intercompany 
interest derived by non-resident companies compatible with freedom of establishment. 
ECJ (comments by Englisch), H&I 2009/2.5, pp. 48-50. 
1561. Case C-282/07 Truck Center, paras. 47-48. 
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is, ensuring the effective recovery of tax claims. The objective of ensuring 
effective fiscal supervision and recovery of taxes is a factor that the Court 
had examined throughout its direct tax case law as a potential justification 
for a discriminatory (or otherwise restrictive) tax measure.1562 A prime ex-
ample of this is Scorpio, a case which concerned a substantially similar tax 
measure, i.e. withholding tax on payments to non-resident service providers. 
There the Court considered – and accepted – the aim of ensuring effective 
collection of taxes as a justification for the restriction caused by the collec-
tion method of withholding tax at source.1563 As Englisch observes, although 
the practical outcomes of Truck Center and Scorpio – no infringement of the 
freedoms – were the same, the difference in the reasoning had significant 
consequences. In particular, in Truck Center, the Court stopped the exa-
mination as soon as it held that no discrimination was in place whereas in 
Scorpio, it reached the conclusion that the withholding tax was not in breach 
of the given freedom only after having assessed the proportionality of the 
measure as part of its justification analysis. The Truck Center–reasoning 
prevented the Court from taking into account the existence and effect of the 
Benelux Convention on mutual administrative assistance in the recovery of 
tax claims. The Court never got to the stage where it could have considered 
whether the withholding mechanism with regard to non-resident recipient 
of interests was indeed necessary to ensure the effective collection of taxes 
or assistance via the Benelux Convention would have provided a less res-
trictive means to achieve such aim.1564     

The considerations above provide an important lesson for the State aid field 
as well. Returning to Paint Graphos, had the Court taken the objective of the 
preferential tax scheme for cooperatives as the criterion of comparison when 
examining the selectivity of that measure, it would have had to conclude 
the analysis by finding that cooperatives are in a different situation from 
commercial companies, as the latter do not promote mutualism and social 
aims in any way whatsoever. This reasoning would bar the examination of 
whether the preferential scheme for cooperatives pursues those goals in a 
proportionate manner. If such approach were accepted, the significance of 
the Court’s statement that the testing of proportionality forms part of the 

1562. For example, ECJ, 15 May 1997, Case C-250/95 Futura Participations SA, Singer 
v Administration des Contributions;  ECJ, 14 September 2006, Case C-386/04 Centro di 
Musicologia Walter Stauffer v Finanzamt München für Körperschaften; CJ, 28 October 
2010, Case C-72/09 Rimbaud; ECJ, 11 June 2009, Joined Cases C-155/08 and 157/08 
X and E.H.A. Passenheim-van Schoot v Staatssecretaris van Financiën; CJ, 6 October 
2011, Case C-493/09 Commission v Portugal.
1563. ECJ, 3 October 2006, Case C-290/04 FKP Scorpio Konzertproduktionen GmbH 
v Finanzamt Hamburg-Eimsbüttel, paras. 35-36.
1564. Englisch, supra note 1560, p. 50.
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justification analysis based on the nature and general scheme of the tax 
system would be greatly reduced.1565 The Court would not even get to the 
justification stage of the assessment not having found any selective measure 
at the first place. 

An example where the lesson from the fundamental freedom case law had 
not been appropriately drawn is the Commission’s State aid decision on the 
Dutch Group Interest Box.1566 As described above, the Commission held that 
the Group Interest Box did not provide a selective advantage to companies 
being member of a corporate group as compared to stand-alone companies. 
The reasoning was that these two categories of persons are not in an objec-
tively comparable situation in the light of the objective of the measure and 
therefore, can be taxed differently on the receipt of interest income. The 
Group Interest Box provided that interest on intra-group loans is taxed in 
the hands of the creditor at a reduced rate of 5% instead of the normal rate 
of the corporate income tax whilst it can only be deducted at the same 
reduced rate by the payer of the interest. The Dutch authorities claimed 
that the objective of such measure was to reduce arbitrage between debt 
and equity financing within corporate groups by approximating the fiscal 
treatment of interest (deducted – taxed) and that of dividend (not deducted 
– (normally) not taxed). The Commission took into account this objective at 
the stage of examining the prima facie selectivity of the measure and found 
that “[w]ith respect to debt financing activities, related companies are not in 
a legal and factual situation comparable to that of unrelated companies”1567. 
Therefore, “the measure does not confer an advantage in a discriminatory 
manner on undertakings in similar situations”.1568 Although the lessening of 
tax arbitrage between debt and equity appears to be a legitimate objective, it 
should not have been used to preclude the selectivity of the Group Interest 
Box right at the first level of the State aid analysis. As the Group Interest 
Box forms part of the Dutch corporate income tax system and it derogates 
from the normal rules of that system in favour of intra-group interest, its 
selective nature should have been decided on in the light of the objective of 
the corporate income tax system. That objective is the taxation of corporate 
profits in accordance with the ‘ability to pay’ principle. In the light of the 
latter, group companies that receive intra-group interest are not in a different 
situation from other companies receiving interest income from unrelated 
companies. Hence, the measure should have been found to be prima facie 
selective. The objective of reducing arbitrage could have been taken into 

1565. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75.
1566. Commission Decision No C4/2007, supra note 1330.
1567. Ibid. para. 103.
1568. Ibid. para. 124.
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account when examining possible justifications for the measure. It seems 
to be undisputable that such objective can be regarded as intrinsic to the 
tax system and therefore, can come under the justification by the nature 
and general scheme of the system. The analysis, however, would not stop 
here. Within the ambit of justification, the proportionality of the measure 
should be scrutinized. This is the point at which the Group Interest Box 
could not escape the characterization as State aid. As we have discussed in 
an earlier analysis,1569 the Group Interest Box is not a suitable and necessary 
measure to achieve the mitigation of debt-equity arbitrage. The finding that 
the measure would have “the effect of reducing this arbitrage (in a domestic 
situation)”1570 cannot be defended. In a domestic setting where both the cre-
ditor and the debtor are companies resident in the Netherlands, there is no 
risk of arbitrage between debt and equity financing. Both from the point of 
view of the Netherlands and the taxpayer it is irrelevant in what form intra-
group financing is provided within a purely domestic group. The income 
related to the financing will be taxed once by the Netherlands either in the 
hands of the recipient (interest) or in the hands of the payer (dividends). For 
the taxpayer it makes no difference whether the recipient group member is 
taxed at 5% or 25.5% as long as the payment can be deducted on the side 
of the paying group member at the corresponding rate.1571 The absence of 
(substantial) possibility for arbitrage within a domestic group questions the 
coherence of the Group Interest Box. Perhaps even more relevant is the fact 
that the Group Interest Box even encourages arbitrage in a cross-border set-
ting where the Dutch group company provides financing to a foreign group 
member. In such situation, there is a clear bias in favour of debt financing, 
as the interest deducted at a normal rate in the payer’s Member State would 

1569. Szudoczky and Van de Streek, supra note 1330, p. 270. We note here that our 
views have somewhat changed compared to the ones expressed in this article, especially 
with regard to the question whether or not the examination of prima facie selectivity and 
that of justification by the nature and general scheme of the system form distinct steps of 
the analytical framework. While previously we considered these two steps as two sides 
of the same coin, now we are of the view that they are distinct steps of the State aid as-
sessment. Now we recognize that the comparisons that are made at the first stage of the 
analysis and at the justification stage thereof are different, as they are guided by different 
criteria. The first-level comparison is in the light of the objective of the system and the 
justification-level comparison is in that of the objective of the measure. While previous-
ly we have tried to ensure that the measure does not escape a test of proportionality by 
suggesting to incorporate the proportionality test into the single comparability analysis 
(which represented the examination of selectivity and justification at the same time), now 
we are clearly in favour of separating prima facie selectivity and justification which we 
are able to do precisely because of using different comparability criteria. Proportionality 
is examined at the justification stage. The State aid analysis this way mirrors the funda-
mental freedom analysis.    
1570. Commission Decision No C4/2007, supra note 1330, para. 86.
1571. The situation would only be different if the payer is in a loss position. 
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be taxed only at a 5% rate in the hands of the Dutch resident lender. This 
demonstrates that the Group Interest Box is clearly inconsistent with its 
objective insofar as under certain circumstances it has precisely the opposite 
effect to the one that it was designed to have. Due to its incoherence and 
inconsistence, the Group Interest Box is evidently not suitable for achieving 
the objective that it has been alleged to pursue.1572 Therefore, the measure 
fails the proportionality test and therefore, cannot be considered justified 
by the nature and general scheme of the system. The Commission, by using 
the measure’s objective as a comparability criterion at the level of prima 
facie selectivity, missed the chance to delve into the proportionality of the 
Group Interest Box, which, in this case, could have diametrically changed 
the outcome. 

Finally, in the case where the State aid review is aimed at determining 
whether the scope of a special tax or the general tax system is broad enough 
to include all the taxpayers who are in an objectively comparable situation 
in the light of the objective of the tax, no distinction can be made – in 
terms of the criterion of comparison – between the two stages of the selec-
tivity analysis. Both at the examination of prima facie selectivity and that 
of justification only the objective of the tax can be taken as a comparability 
criterion. This is demonstrated by the General Court’s second judgment in 
British Aggregates. At both levels of the selectivity analysis, the GC looked 
at the environmental objective of the levy, that is, encouraging a shift in 
demand from primary aggregates towards environmentally less harmful 
secondary aggregates as well as the  ‘normal taxation principle’ underpin-
ning the special levy at issue.1573 The difference between the two levels of 
the analysis was that the examination at the justification stage was more 
detailed, extending to the consistency of the exemptions from the levy with 
the objective of the levy, which is, in effect, part of the proportionality 
assessment.  

Apart from the latter case, we consider that in the selectivity analysis at the 
stage of examining the prima facie selectivity of a fiscal measure the objec-
tive of the system should be taken into account instead of the objective of the 
measure under review.1574 Nevertheless, the measure’s objective should play 
a role when examining whether or not the prima facie selective measure 

1572. On the roles that consistency and coherence play at the justification stage of the 
fundamental freedom analysis, see G. Mathisen, Consistency and Coherence as Conditions 
for Justification of Member State Measures Restricting Free Movement, 47 CMLRev 4 
(2010), pp. 1021-1048.   
1573. Case T-210/02 RENV British Aggregates Association v Commission, paras. 71,78, 85.
1574. Contrarily, López, supra note 1556, p. 814.



560

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

is justified by the nature and general scheme of the system or possibly, by 
other grounds of justification. This follows also from the Court’s case law 
on the general principle of equality, which refers not only to the ”principles 
and objectives of the field” but also the ”subject-matter and purpose” of the 
measure as the criteria determining comparability. 

9.4.4.4.  Comparison at which level? 

The conclusions in the previous Section suggest that a multiple compari-
son may have to be carried out at different levels of the State aid analysis. 
First, a comparison is to be made between the undertakings benefitting from 
the measure and those excluded from the advantage in order to determine 
whether the measure is prima facie selective. If the latter is affirmed, a com-
parison will again have to be made at the stage of justification. It is fairly 
logical that the comparisons at the two levels should take different factors as 
a yardstick. Otherwise, the two steps of selectivity assessment – i.e. prima 
facie selectivity and justification – could hardly be kept apart. If it were the 
objective of the measure that would steer the initial comparison at the level 
of prima facie selectivity the justification analysis would become superflu-
ous. This is apparent if one considers the case where the initial comparison 
shows that the beneficiaries of the measure are in a comparable situation to 
those who are excluded from it in the light of the measure’s objective. In 
this case, it would be very hard to conclude that any differentiation between 
those two comparable groups derives from the nature and general scheme of 
the regime unless we ignore the fact that the measure pursues its objective in 
an inconsistent and disproportionate manner, as it does not benefit all those 
who should benefit in the light of its own objective. Therefore, in this case, 
any finding of a measure being justified seems to be automatically excluded, 
which deprives the justification analysis of its meaning. 

It is interesting to compare this result with the analysis under the fundamen-
tal freedoms. It is common ground that in the Court’s fundamental freedom 
analysis the investigation of the existence of discrimination (or restriction) 
is distinguished from the examination of justifications. The question that 
arises in this regard is at which level of the analysis must a comparison 
test be carried out when testing national tax measures under the freedoms. 
From the concept of discrimination it follows that the question whether or 
not a cross-border situation is comparable to a purely domestic one must 
be examined at the level of establishing the existence of discrimination. 
However, looking at the case law, it is striking that the Court frequently 
makes this sort of comparability analysis at the level of justification. This is 
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the situation in cases where the free movement of capital is applied. Under 
this freedom, the standard analysis – after the existence of a restriction had 
been confirmed – goes as follows: 

“It must, however, be examined whether that restriction on the free movement 
of capital is capable of being justified having regard to the provisions of the 
EC Treaty.

It should be recalled in that respect that, in accordance with Article 58(1)(a) EC 
[now Article 65(1)(a) TFEU], ‘… Article 56 [now Article 63] shall be without 
prejudice to the right of Member States … to apply the relevant provisions of 
their tax law which distinguish between taxpayers who are not in the same 
situation with regard to … the place where their capital is invested’.

[...] A distinction must therefore be made between unequal treatment which 
is permitted under Article 58(1)(a) EC and arbitrary discrimination which is 
prohibited by Article 58(3). 

In that respect, the case-law shows that, for national tax legislation like that at 
issue, [...], to be capable of being regarded as compatible with the Treaty provi-
sions on the free movement of capital, the difference in treatment must concern 
situations which are not objectively comparable or be justified by overriding 
reasons in the general interest [...]”1575      

This method of analysis is explicable by the original aim of the Court to 
align the provisions under Article 65(1)(a) TFEU with its rule of reason 
analysis developed under the case law and thereby render it a mere decla-
ratory provision.1576 It is hard to disagree with Englisch that, for the sake of 
methodological clarity, such comparability analysis should be shifted back 
to the discrimination-level of the assessment.1577 

On the other hand, a comparative exercise cannot be sidestepped when ans-
wering the question whether or not the Member State had legitimate and 
justifiable reasons for discriminating cross-border situations as compared to 
domestic ones. Such exercise aims to determine whether in the light of the 
reason(s) put forward by the Member State for the discriminatory national 
provision cross-border situations are indeed set apart from domestic ones. 
Wattel argues that the reasons that the Court has so far accepted as a justi-
fication for a discriminatory national tax provision basically boil down to 

1575. Case C-319/02 Manninen, paras. 25-29. See also ECJ, 6 June 2000, Case C-35/98 
Staatssecretaris van Financiën v B.G.M. Verkooijen, para. 43; Case C-315/02 Lenz, paras. 
26-27; Case C-540/07 Commission v Italy, paras. 46-50; Case C-487/08 Commission v 
Spain, paras. 44-48. 
1576. Englisch, supra note 1471, p. 202.
1577. Case C-284/09 Commission v Germany is the right step in this direction, see paras. 
52-60.  
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two grounds: (i) tax base integrity, and (ii) preservation of effective fiscal 
supervision.1578 It is clear that in the light of these objectives cross-border 
situations are indeed different from domestic ones. When a cross-border ele-
ment is present in a transaction, the Member State’s tax base integrity is at 
risk due to the possibility of shifting income which has been generated in its 
territory to another Member State whereas evidently, no such risks exits in 
purely domestic settings. Similarly, a Member State in a cross-border setting 
where non-resident taxpayers are involved cannot exercise as effective fiscal 
supervision over the latter as it can over resident ones in a purely domestic 
situation. Although the Court does not emphasise it, a comparative aspect 
is implied in its justification analysis.    

Hence, the fundamental freedom analysis involves a multi-level compara-
tive exercise just as the State aid analysis does. The question how to dis-
cern the two comparisons from each other seems to be a concern under the 
fundamental freedoms as well. This was pinpointed by Advocate General 
Kokott when she considered whether or not a comparability examination 
is necessary in order for a (discriminatory) restriction to be established in 
home State settings:      

“[...] it seems to me sensible to follow the example of several of the Court’s jud-
gments and to refrain from considering the objective comparability of situations 
when establishing whether there is a restriction of the freedom of establishment 
by the Member State of origin. This is also supported by the fact that examinati-
on of the objective comparability of situations cannot, in my view, be exhaustive 
without considering the reason for the different treatment. However, that is 
precisely a question of the justification for a restriction, which I shall deal with 
in the following section.”1579

As the Court takes various factors as the yardstick of comparison when esta-
blishing discrimination, not always is there a possibility for overlap between 
the first-level and the justification-level comparison. When the Court uses 
the tax treatment or the factual situation as a yardstick for the first-level 
comparison, it will only look at the objective of the measure at the justifi-
cation stage of the analysis. Conversely, when the objective of the measure 
becomes the comparability criterion at the first stage of the analysis, there 
is potential scope for overlap. The Court, however, avoids such overlap by 
taking into account various objectives behind the measure at the two diffe-
rent analytical levels. When establishing the existence of discrimination it 
normally refers to the objective of the measure from an internal market (i.e. 
overall) perspective without regard to territorial jurisdictions. For example 

1578. Terra and Wattel, supra note 942, pp. 894-896, 931-938. 
1579. Opinion of Advocate General Kokott, 19 July 2012, Case C-123/11 A Oy, para. 40.
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in the inbound dividends cases, the objective of the measure in the light 
of which comparability between domestic-source and foreign-source divi-
dends is examined is the elimination of economic double taxation irrespec-
tive whether the latter is the result of exercising taxing jurisdiction by one 
Member State or two Member States. In the group taxation cases, the situ-
ation of domestic groups and groups containing a cross-border element are 
examined in the light of the objective of treating the group as an economic 
unit without regard to the fact that the members of the group whose results 
are to be consolidated are subject to different tax jurisdictions (see Section 
9.4.3.5.). On the other hand, at the justification-level the Court takes into 
account the reasons for which the Member State has limited the measure 
to domestic situations exclusively (if it is an advantage) or to cross-border 
situations (if it is a disadvantage); those reasons being the preservation of 
the coherence of the tax system or the balanced allocation of taxing rights, 
the prevention of tax avoidance or ensuring the effectiveness of fiscal super-
vision. This proves Englisch’s point that the Court’s choice of the objective 
of the measure for the purposes of the comparability analysis is subjective 
and influenced by the result that the Court intends for the comparability 
assessment to have (see Section 9.4.3.7.). Wattel mentions that the Court 
wanders between the first and the second stages of the fundamental freedom 
analysis when carrying out the comparison test.1580 He also considers that 
the discrimination- and the justification analyses are often conflated due to 
the use of the wrong comparability criterion in the discrimination analysis. 
In his view, the correct comparability criterion is the subjection-to-tax, in 
view of which many measures, which the Court has cleared only at the 
justification stage, did not, in fact, constitute discrimination at all and as 
such, fell outside the scope of the fundamental freedoms.1581 For example, 
he argues that in Oy AA subsidiaries of resident parent companies and sub-
sidiaries of non-resident parent companies should not have been found com-
parable due to the fact that non-resident parent companies are not subject 
to tax in the Member State of the subsidiary. In contrast, the Court held the 
two categories to be comparable but found the non-extension of the group 
contribution regime to non-resident parent companies justified for reasons 
of preserving the balanced allocation of taxing right and preventing tax 
avoidance. The reasoning under the justification analysis basically equalled 
to saying that being subject to tax is not comparable to not being subject 
to tax.1582 Advocate General Geelhoed, in his Opinion in Thin Cap Group 

1580. Terra and Wattel, supra note 942, p. 64.
1581. Ibid. pp. 91, 903, 1030-1031, 1037.
1582. Ibid. p. 903.
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Litigation, made a similar observation as regards the unclear distinction 
between the assessment of discrimination and that of justification on the 
ground of fiscal cohesion:

“In such cases [...] assessment of the applicability of the ‘fiscal cohesion defen-
ce’ was in fact conceptually indistinct from that of determining whether national 
legislation is discriminatory. In the vast majority of cases, therefore, one could 
indeed question whether the defence of ‘fiscal cohesion’ really has any useful 
separate function.”1583

Wattel explains that the Court’s preference for excluding the infringement 
of the freedoms at the justification-level instead of the discrimination-level 
may have to do with the Court’s unwillingness to abandon completely  the 
scrutiny of indiscriminate direct tax measures. The Court’s approach ensu-
res that such measures do not fall outside the scope of the freedoms and can 
be scrutinized for their proportionality.1584    

Consequently, from the above it is apparent that a logical analytical frame-
work – either under the fundamental freedoms or the State aid rules – can 
only be constructed if the first-stage assessment and the analysis of possible 
justifications take different yardsticks for the comparisons which should be 
conducted in their respective ambits. As regards our proposed analytical 
framework for the application of the State aid rules to fiscal measures, the 
conclusion is that it should include a comparative analysis, both at the level 
of prima facie selectivity and at that of justification, which, however, are 
guided by different comparability criteria. 

9.4.4.5.  ‘Undertakings in a comparable situation’ versus 
‘undertakings in competition’

As discussed above, Englisch dismisses the comparability criteria employed 
by the Court in its discrimination analysis and suggests that such analysis 
should be guided by the objective of the fundamental freedoms, that is, 
unrestricted market access and undistorted competition in the internal mar-
ket. A comparison conducted in the light of the latter basically boils down 
to the examination of competitive relationship between non-residents and 
residents, free movers and domestic enterprises, cross-border and domestic 
investments or other transactions. The State aid rules are just as instrumental 
in the functioning of the internal market as the fundamental freedoms and 

1583. Opinion of Advocate General Geelhoed, 29 June 2006, Case C-524/04 Test Claimants 
in the Thin Cap Group Litigation v Commissioners of Inland Revenue, para. 90.
1584. Terra and Wattel, supra note 942, p. 91.
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their purpose is explicitly guaranteeing undistorted competition in the inter-
nal market. Thus, the question arises whether the existence of a competitive 
relationship between the undertakings concerned could serve as a yardstick 
of comparison under the State aid rules too.

Such proposal has been made both by an Advocate General and by scholars. 
Advocate General Darmon, one of the first advocates of the derogation 
approach, rejected the use of the discrimination (i.e. comparison) concept 
under the State aid rules on the ground that “discrimination necessarily 
implies the existence of undertakings or products in an identical situation, 
and therefore in competition [...]”.1585 He set aside this concept, as the exist-
ence of competing undertakings in the same Member State where the favou-
red undertakings operate is not a necessary requirement for a finding of 
State aid. While this may well be true, the argumentation is interesting for 
another reason. Specifically, Advocate General Darmon equates the notion 
of ‘being in an identical situation’ with that of ‘being in competition’. This 
implies that, in his view, comparability could be established between under-
takings where those undertakings are in competition with each other. 

A similar theory is put forward by Lang. In his view, the tertium comparati-
onis for the purposes of the comparison under Article 107(1) is the existence 
of a considerable competitive relationship between the undertakings being 
compared.1586 He adds that the intensity of such competitive relationship 
also matters and the latter “must be determined by a decision handed down 
by a judge” and it “must be examined in the scope of proportionality”.1587 
In our understanding, this proposition entails that besides the verification 
of whether or not two undertakings are in considerable competition with 
each other there is no need for further investigation in order to establish 
comparability. In other words, a sufficient degree of competition between 
the companies concerned not only renders a comparison feasible but also 
makes the undertakings automatically comparable (i.e. alike). 

In contrast to the above, Golfinopoulos points out that the notions of 
‘undertakings in a comparable situation’ and ‘competing undertakings’ do 
not necessarily coincide due primarily to the fact that  they are related to 

1585. Opinion of Advocate General Darmon, Joined Cases C-72/91 and C-73/91 Sloman 
Neptun, para. 61.
1586. Lang, supra note 1302, p. 420. For a similar suggestion, see López, supra note 
1556, p. 813.
1587. Lang, supra note 1302, p. 420.
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different elements of the State aid concept.1588 The notion of ‘undertakings 
in a comparable situation’ is linked to the ’selectivity’ element of the State 
aid concept whereas that of ‘competing undertakings’ relates to the ‘dis-
tortion of competition’ element of the latter. The first requires an analysis 
within the framework of the tax system of the Member State concerned1589 
while the second allows the situation of competitors not only in the same 
Member State but also in other Member States to be taken into account.1590 
The author uses the following elucidating example to show that ‘compara-
bility’ and ‘being in competition’ refer to different conditions of State aid:

“[…] where a measure favours company A as opposed to company B without 
any justification based on the aim of the measure, and the result is a competitive 
advantage conferred on A in relation to any of its competitors (i.e. company C), 
this measure could qualify as state aid […]”1591   

Thus, while Englisch’s proposal may function in the context of the fun-
damental freedoms, in the context of the State aid rules there is a separate 
condition in the State aid definition which has regard to the competitive 
relationship between undertakings (i.e. distortion of competition) and the-
refore, the same cannot determine comparability under a different condition 
(i.e. selectivity).   

The tenet that the existence of a competitive relationship between underta-
kings must be distinguished from the comparability of undertakings is, in 
fact, confirmed by the Court’s case law on the general principle of equal 
treatment. In Arcelor the Court held that: 

“[…] as regards the comparability of the sectors in question […] the possible 
existence of competition between those sectors cannot constitute a decisive 
criterion […]”1592 

9.4.4.6.  Assessment

In conclusion, comparisons must be carried out at different levels of the State 
aid analysis. First, a comparison is to be made between the undertakings 

1588. C. Golfinopoulos, Concept of selectivity criterion in state aid definition following 
the Adria-Wien judgment – measures justified by the ‘nature or general scheme of a sys-
tem’, 24 European Competition Law Review 10 (2003), pp. 543-549, at p. 546. Similarly, 
Micheau, supra note 1314, p. 283 and Rossi-Maccanico, supra note 1341, Ch. 14.2.
1589. Case T-308/00 Salzgitter, para. 81.
1590. Case 173/73 Italy v Commission, paras. 17, 19. See Quigley, supra note 1437, 
pp. 42-43.
1591. Golfinopoulos, supra note 1588, p. 546.
1592. Case C-127/07 Société Arcelor, para. 36.
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benefitting from the measures and those excluded from it in the light of the 
objective of the system of which the measure forms part in order to deter-
mine whether the measure is prima facie selective. If the latter is affirmed, 
a comparison will again have to be made at the stage of justification, this 
time in the light of the objective of the measure, in order to confirm that 
the measure is consistent with its objective in the sense that it extends the 
advantage to all the subjects who are in an objectively comparable situation. 

In the course of these comparisons, besides the objective of the system and 
the objective of the measure, which function as the actual yardsticks of the 
comparisons, both the legal and the factual circumstances of the subjects 
being compared must be taken into account. In our view, the Court’s reaso-
ning in Paint Graphos clearly exemplifies how all these factors come into 
play in the State aid analysis. 

In Paint Graphos, the Court reaffirmed that the identification of the refe-
rence system – most of the times – forms part of the State aid analysis; in 
fact, it constitutes the first step thereof. From our previous discussions, it 
is clear that this is contingent on the type of the measure subjected to State 
aid scrutiny. The derogation test, which comprises the identification of the 
reference system and a derogation from such system, applies only where 
the measure under scrutiny is integrated into a comprehensive system. 
Accordingly, the Court in Paint Graphos first verified whether or not the 
preferential tax regime applicable to Italian cooperative societies was part of 
the corporation tax system and whether, in turn, the latter could be regarded 
as the reference framework. This step in the analysis seems to be of greater 
importance in this case than in general. More often than not, it is rather 
evident that the measure at issue forms part of a broader system. Such is the 
case with, for example, various incentives for R&D, employment, environ-
ment and investments in certain regions, which are provided for within 
the framework of the corporate income tax or any other tax which itself 
constitutes a (sub)system. The former incentives are related to horizontal 
objectives and their conditions can, in principle, be met by any taxpayer 
who carries out the eligible function or activity. Conversely, in the case of a 
regime applicable to undertakings in a specific sector of the economy (e.g. 
banking) or taking a specific legal form (e.g. investment funds) the ques-
tion whether such regime forms part of the broader (corporate tax) system 
or it constitutes a system of its own is more complex. In Paint Graphos, 
the Court had regard to the general tax treatment of cooperative societies 
in order to decide whether they could be considered as being part of the 
corporate tax system just as commercial companies. In particular, the Court 
pointed out that the basis of assessment of the cooperatives is determined 
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in the same way as that of other companies, namely by calculating the 
net profits earned by their activities at the end of each year. This enabled 
cooperatives to be treated as belonging to the same comprehensive system 
as commercial companies. This meant that the general provisions of the 
corporation tax system were taken as the reference system in relation to coo-
peratives. As is apparent, already at this preliminary stage the Court made 
a sort of comparison between cooperatives and commercial companies, in 
which it used the tax treatment which applied to these undertakings under 
Italian law (i.e. legal circumstances) as a comparability criterion in order 
to determine whether the two categories were comparable.  Thereafter, the 
Court identified a deviation from the reference system in favour of coope-
ratives consisting of an exemption from corporation tax. In order to confirm 
the existence of a derogation, the Court applied the comparison test known 
from Adria-Wien Pipeline. It assessed whether the situation of cooperatives 
is comparable to that of commercial companies taking the objective of the 
corporate tax system, i.e. the taxation of company profits, as a comparabi-
lity criterion. Thus, at the stage of examining prima facie selectivity, the 
yardstick of comparison is the objective of the reference system. In reality, 
the objective of taxing company profits can function as a criterion of com-
parison if we add to it the fundamental principle which underlies most of 
the income tax systems, that is, the principle of ‘ability to pay’. In the light 
of the objective of taxing company profits in line with the ‘ability to pay’ 
principle, the Court examined whether the legal environment for coopera-
tives which prescribes various operating principles for them allows them 
to earn as much profit as commercial companies. Hence, the Court has had 
regard to the legal circumstances of cooperatives. Basically, it identified 
the legal characteristics of cooperatives (i.e. not managed in the interest of 
outside investors, importance of individuals, common interest objective, 
non-distributable assets, limited access to equity markets etc.) which are 
relevant in view of the purpose of taxing taxpayers’ profits in accordance 
with their ‘ability to pay’. The Court left it to the national court to ultimately 
decide on whether Italian cooperative societies are able to make as much 
profit as commercial companies and thus, are comparable to the latter.1593 It 
is apparent that the main factors that have played a role in the comparison 
at the level of prima facie selectivity are the objective of the system, as 
a yardstick, and the legal circumstances of the subjects being compared. 
Subsequently, the Court also referred to the fact that the Member State 
must monitor that the tax advantages aimed at cooperatives are not abused 
and the undertakings that benefit from it do not choose this legal form for 

1593. The Court also gave valuable guidance as to the examination of justification based 
on the nature and general scheme of the system, which will be discussed infra. 
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the sole purpose of making use of the tax advantages associated with the 
form of cooperatives. This can be interpreted as a reference to the factual 
circumstances of the undertakings operating as cooperatives. Thus, factual 
circumstances also become a factor in the comparison (although only at a 
later stage, that of justification). Consequently, this reasoning incorporates 
all the factors which, according to Adria-Wien Pipeline, form part of the 
examination of selectivity with the difference that instead of the objective 
of the measure it takes as comparability criterion the objective of the refe-
rence system. 

The above resembles to the Court’s fundamental freedom case law insofar 
as the comparability analysis plays a key role in the assessment.1594 The 
Court, in making the comparison, referred to the factors which we know 
from the fundamental freedom analysis with the difference that in this case 
the criterion of comparability is clearly the objective of the reference sys-
tem in the light of which the relevant legal and factual circumstances of the 
subjects have been compared whereas in the domain of the fundamental 
freedoms these factors are used quite randomly insofar as the Court treats 
one or other of the three as the criterion of comparability. 

9.5.  Interim conclusions

In the Sections above, we have described and explained the analysis that 
we propose to be conducted at the first stage of the examination of selecti-
vity of fiscal measures. Essentially, the analysis of prima facie selectivity 
depends on the structural features of the measure under examination. If the 
measure under review is a self-sufficient measure, that is, it itself constitu-
tes a system – either the general tax system or a subsystem – the question 

1594. Contrarily, O’Brien who – while emphasising the analogous way of assessing 
direct tax measures under the fundamental freedoms and the State aid rules – considers 
that one of the main causes of the analogy is the secondary importance of the concept of 
discrimination under both analyses. She considers that under the State aid rules it is enough 
that a rule applies to some undertakings while not to others for finding it selective while 
in the fundamental freedom analysis an infringement will be found as soon as a direct 
tax measure creates an impediment to the exercise of the freedoms irrespective whether 
the situations scrutinized are comparable or not, see O’Brien, supra note 1298, p. 231. As 
far as the fundamental freedom case law is concerned, it is true that the Court does not 
always engage in a genuine discrimination analysis, as it sometimes omits the reasoning 
why it considers two situations comparable. However, this only occurs in outbound cases 
(see Section 9.4.3.6.). As to the State aid analysis, recent cases, inter alia, Paint Graphos, 
clearly prove that the Court devotes much attention to the question whether or not the 
situations under review are comparable even though the question at which stage of the 
assessment the comparison is to be made is far from clear.    
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to be answered under the State aid review is whether its scope is defined 
in such a way that it covers all the undertakings which are in a legally and 
factually comparable situation in the light of the objective of the tax. Thus, 
the prima facie selectivity of such measure is to be established via the pure 
comparison approach without the need to identify a reference system and 
a derogation. The selectivity of such system is not dependent on the fact 
whether the majority or the minority of potential taxpayers fall within the 
scope of the system. By this interpretation, the State aid regime can be used 
to ensure that taxes are levied in a coherent and neutral way so that all those 
subjects who should be liable to tax according to the internal logic of the tax 
are, in fact, covered by the scope of the tax.

The other category of tax measures comprises those measures which form 
part of a broader, comprehensive system. In the case of these measures, the 
derogation approach continues to be relevant for the establishment of their 
prima facie selectivity. Under this approach, first, the reference system must 
be identified and then it has to be examined whether the (dis)advantageous 
treatment that the tax measure entails constitutes a derogation from such 
reference system inasmuch as it leads to situations which are legally and 
factually comparable being treated differently. The rules which make up 
the reference system are those which implement the fundamental guiding 
principle of the system, which can either be the principle of ‘ability to pay’ 
or another specific principle, for example, environmental protection. 

In the case of these measures, the analysis combines the derogation test 
with the comparison test. The comparison test is, in fact, used to verify the 
presence of a derogation from the reference system. A derogation will only 
exist if the measure under review results in differential treatment of objecti-
vely comparable situations. The fact that the derogation test cannot operate 
without the comparison test does not mean that it would be redundant in the 
selectivity analysis of fiscal measures. The function of the derogation test – 
by making the identification of the reference system necessary – is to help 
choose the correct pair of comparators for the purposes of the comparison 
test. We have seen that this becomes especially important in the case of 
complex tax schemes where several layers of rules interact amongst which 
it may not be easy to identify the general rule and the exception. This way 
the derogation test makes the conduct of comparison easier.       

As regards the application of the derogation test, we suggested that the 
prima facie selectivity of fiscal measures should not depend on whether the 
measure derogates from the reference system to the effect of creating an 
advantage or a burden for certain undertakings. ‘Advantage’ and ‘burden’ 
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are the two sides of the same coin and they are both capable of distor-
ting competition. Therefore, any unjustified differentiation within a sys-
tem which constitutes a derogation to either direction from the benchmark 
should be brought within the scope of State aid. This approach is inherent 
in the effect-based doctrine of State aid control. 

As far as the comparison test is concerned, it is the predominant compo-
nent of the selectivity analysis which links the latter to the discrimination 
analysis under the fundamental freedoms. Both selectivity and discrimi-
nation are concerned with different treatment of objectively comparable 
situations. In this sense, both concepts are the specific expression of the 
general principle of equality in their respective fields. For this reason, we 
examined in parallel the selectivity analysis under the State aid rules and the 
discrimination analysis under the fundamental freedoms. We focused this 
parallel examination on two issues which raise the most conceptual difficul-
ties under both analyses. First, we discussed the question of which criteria 
govern the comparison under the discrimination analysis, on the one hand, 
and the selectivity analysis, on the other. Second, we dealt with the question 
of where the comparative analysis takes place under both analyses, that is, 
whether at the level of examining the existence of selectivity/discrimination 
or the level of justification or both.   

As regards the first question, with respect to the fundamental freedom ana-
lysis we concluded that the Court essentially takes into account three types 
of factors for the purposes of establishing comparability and in turn, discri-
mination: (i) the tax treatment of the cross-border situation under the law 
of the Member State concerned, (ii) the factual circumstances of the case, 
and (iii) the objective of the national measure under review. The compari-
son test under the State aid analysis integrates all these factors while it also 
designates the objective of the measure as the actual yardstick of the com-
parison. This means that the objective of the measure helps in identifying 
the relevant legal and factual characteristics of the subjects which need to 
be taken into account in the course of the comparison. While in the discri-
mination analysis the Court uses the three factors quite randomly insofar 
as it treats one or the other of them as the criterion of comparability, for the 
purpose of the selectivity analysis it seems to be clear that legal and factual 
circumstances do not function as such criterion. Nevertheless, the question 
of what constitutes the criterion of comparability is not much clearer under 
the State aid case law than under the fundamental freedoms case law. This 
is due to the fact that the Court sometimes uses the objective of the measure 
under review as such criterion whereas in other cases the objective of the 
system of which the measure forms part.    
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In our view, in a consistent analytical framework the objective of the system 
should be taken as the yardstick of comparison at the stage of examining 
prima facie selectivity. This applies not only to the case where the State 
aid review is aimed at scrutinizing the scope of a (general or sub)system. 
Also in the case where the measure under review forms part of a broader 
system the comparison at the first stage of the selectivity assessment have 
to be conducted in the light of the overall objective and guiding principle 
of the system instead of the objective of the measure. This conclusion is 
connected to the answer to the second problem which we examined, that 
is, the level of assessment where the comparison should be made. In our 
proposed method of analysis a comparison should be carried out both at the 
level of examining prima facie selectivity and at the level of justification. In 
order to keep the two stages of the selectivity analysis apart and to preserve 
the useful function of each stage the comparisons at the different stages 
should be conducted in the light of different factors. Therefore, at the stage 
of prima facie selectivity this factor should be the objective of the system 
whereas at the justification stage the objective of the measure. 

We drew this conclusion having regard to the anomalies of the fundamental 
freedom analysis. The examination of the case law in that area showed 
that the phase of establishing the existence of discrimination and that of 
the examination of justification are often not clearly distinguished. This is 
the case where either the comparison which belongs to the first phase of 
the analysis is shifted to justification phase or where the objective of the 
measure which is normally taken into account at the justification phase is 
used as a comparability criterion in establishing the existence of discrimi-
nation. In the former case, the consequence is that situations which entail 
different treatment of different situations are brought within the ambit of 
discrimination. In the latter case, taking into account the objective of the 
measure at the level of examining the existence of discrimination may com-
promise the Court’s ability to scrutinize the proportionality of the measure. 
In order to avoid these consequences in the State aid analysis in our pro-
posed analytical framework the comparative analyses at the level of prima 
facie selectivity and that of justification are guided by different and clearly 
defined comparability criteria.

9.6.  Selectivity and advantage 

In our proposed analytical framework, the steps that we have described so 
far constitute the first stage of the State aid analysis. These steps involve 
a comparative approach applied either on its own or combined with the 
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derogation test. Specifically, when the measure scrutinized under the State 
aid rules constitutes a system in itself, the analysis starts with determining 
whether the scope of the measure is defined in such a way that it covers all 
those undertakings which are in a legally and factually comparable situation 
in the light of the objective of the measure. In other cases, when the tax 
measure subjected to State aid review forms part of a broader system or 
scheme the first step in the analysis is the identification of the reference 
system and the finding of a derogation from such system. A derogation will 
be in place if the measure differentiates between undertakings which are in a 
legally and factually comparable situation in the light of the objective of the 
system of which the measure forms part. Through the application of these 
steps, we can determine what type of fiscal measures fall under the scope 
of Article 107(1) TFEU at the outset. We have called this first phase of the 
State aid analysis the examination of prima facie selectivity. As we have 
already hinted at, the State aid analysis includes a second phase; namely, 
that of justification. The function of the latter is to determine whether a 
prima facie selective tax measure can be justified by the ‘nature of general 
scheme of the system’ or perhaps on another ground so that it escapes the 
eventual categorization as State aid. 

Conspicuously, this proposed analytical framework is confined to the 
establishment of the selectivity of the measure under review. Hence, one 
could ask where the other elements of the concept of State aid mentioned 
in Article 107(1) TFEU are to be examined within this framework. In parti-
cular, besides being selective, a State aid measure should confer an advan-
tage on the recipients, be financed from State resources and affect trade 
between the Member States while resulting in a distortion of competition. 
These conditions are recalled – albeit with some variations – by each and 
every Commission decision and Court judgment in the field of State aid. In 
spite of this, the Commission and the Union Courts appear to devote little 
attention to the conditions of ‘effect on trade between Member State’ and 
‘distortion of competition’.1595 As regards the former condition, the Court 
has consistently held that when aid granted by a Member State strengthens 
the position of an undertaking compared with other undertakings compe-
ting in intra-Community trade, the latter must be regarded as affected by 
that aid.1596 It is not even necessary that the beneficiary undertaking itself is 

1595. J. L. Da Cruz Vilaça, Material and Geographic Selectivity in State Aid – Recent 
Developments, 8 EStAL 4 (2009), pp. 443-451, at p. 444.
1596. ECJ, 17 September 1980, Case 730/79 Philip Morris v Commission, para. 11; 
ECJ, 7 March 2002, Case C-310/99 Italy v Commission, para. 84; ECJ, 20 November 
2003, Case C-126/01 Ministre de l’économie, des finances et de l’industrie v GEMO SA, 
para. 41.



574

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

involved in intra-Community trade. Aid granted by a Member State to an 
undertaking may help to maintain or increase domestic activity, with the 
result that undertakings established in other Member States have less chance 
of penetrating the market of the Member State concerned.1597 As regards 
the latter condition, under settled case law, for a measure to (potentially) 
distort competition it is sufficient that the recipient of the aid competes with 
other undertakings on markets open to competition.1598 Given that these 
conditions are very easily fulfilled, it is fair to say that as long as a measure 
has been found selective in the course of the State aid review its effect on 
intra-EU trade and on competition is more or less presumed. As regards the 
financing of the aid from State resources, it is evidently met in the case of 
renouncing tax revenue to the benefit of certain undertakings.  

This leaves us with one outstanding criterion, which is the requirement of 
‘advantage’. As it is apparent from the proposed analytical framework, we 
are of the view that as long as a tax measures’ (prima facie) selectivity is 
established through the steps described above there is no need to inquire 
whether or not any other condition is met by the measure. In other words, 
the finding of selectivity implies that the measure confers an advantage to 
a certain category of undertakings. Thus, the criteria of ‘advantage’ and 
‘selectivity’ do not require independent examinations. In fact, this is in line 
with the Courts’ perception. In the State aid case law, we can detect a clear 
tendency to merge the examination of these two elements of the State aid 
concept.1599 An obvious sign of this is that the Court often dispenses with 
one or other of the two criteria when recalling the elements of State aid. 
For example, in Paint Graphos, the Court cited the conditions for catego-
rising a national measure as State aid under Article 107(1) TFEU as being 
(i) the financing of that measure by the State or through State resources; 
(ii) the selectivity of that measure, and; (iii) the effect of that measure on 
trade between Member States and the distortion of competition resulting 
from the measure;1600 thus, omitting ‘advantage’. Conversely, in 3M Italia, 
the Court skipped ‘selectivity’ when it stated that the presence of State 
aid requires that (i) there has to be an intervention by the State or through 

1597. ECJ, 13 July 1988, Case 102/87 France v Commission, para. 19; ECJ, 17 June 
1999, Case C-75/97 Belgium v Commission, para. 47. See also Commission Notice, para. 
11.
1598. CFI, 30 April 1998, Case T-214/95, Vlaams Gewest v Commission, para. 46.
1599. In academic literature, see López, supra note 1556, pp. 808-810; Prek & Lefèvre, 
supra note 1313, pp. 337-338; Lang, supra note 1302, p. 412 at seq; F. Tomat, The Preliminary 
Ruling of the Court of Justice on Preferential Taxation of Cooperatives and State Aid 
Rules, 11 EStAL 2 (2012), pp. 462-476, at p. 466.
1600. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 43. 
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State resources; (ii) the intervention must be liable to affect trade between 
Member States; (iii) it must confer an advantage on the recipient; and (iv) 
it must distort or threaten to distort competition.1601 

More importantly, the Court’s assessment seems to suggest that the exami-
nation of these two criteria involves the same analytical exercise. In parti-
cular, in Paint Graphos, the Court considered that the identification of the 
‘normal’ tax regime forms part the examination of selectivity: 

“[i]n order to classify a domestic tax measure as ‘selective’, it is necessary to 
begin by identifying and examining the common or ‘normal’ regime applicable 
in the Member State concerned [...]”1602 [emphasis added]

At the same time, in the earlier Azores case, the determination of ‘normal’ 
taxation was clearly linked to the assessment of ‘advantage’:

 “[…] The determination of the reference framework has a particular impor-
tance in the case of tax measures, since the very existence of an advantage may 
be established only when compared with ‘normal’ taxation [...].”1603[emphasis 
added]

Thus, the derogation test is linked one time to ‘selectivity’ and at other times 
to ‘advantage’. There is a similar swing in the positioning of the comparison 
test. In Tiercé Ladbroke, the Court conducted a clear-cut comparison while 
examining the presence of an ‘advantage’:

“Ladbroke’s argument disregards the specific nature of bets on Belgian races 
and what differentiates them from bets on French races. Since the two catego-
ries of bet are not identical, the existence of an advantage for the purposes of 
Article 92(1)of the Treaty [now Article 107 TFEU] cannot be deduced automa-
tically from the difference of treatment to which they are subject.”1604 [emphasis 
added]

On the other hand, in Azores the comparison test was unequivocally associ-
ated with the analysis of selectivity: 

“As regards the assessment of the condition of selectivity, which is a consti-
tuent factor in the concept of State aid, it is clear from settled case-law that 
Article 87(1) EC [now Article 107 TFEU] requires assessment of whether, un-
der a particular statutory scheme, a State measure is such as to ‘favour certain 

1601. Case C-417/10 3M Italia, para. 37. Similarly, Case C-172/03 Heiser, para. 27; 
Case C-237/04 Enirisorse, para. 39; Case C-169/08 Regione Sardegna, para. 52.
1602. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 49.
1603. Case C-88/03 Portugal v Commission, para. 56.
1604. Case C-353/95 P Tiercé Ladbroke, para. 33. Similarly, the comparison is linked 
to the ‘advantage’ criterion in Case T-308/00 Salzgitter, para. 81.
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undertakings or the production of certain goods’ in comparison with other 
undertakings which are in a legal and factual situation that is comparable in the 
light of the objective pursued by the measure in question”1605 [emphasis added]

Probably, the most instructive is the Court’s reasoning in Adria-Wien 
Pipeline where the comparison test was put forward without having been 
linked either to the examination of ‘advantage’ or that of ‘selectivity’. In 
fact, the Court introduced the ‘mantra’ with the phrase “the only question 
to be determined is ...”. This indicates that the Court does not consider the 
distinction between ‘advantage’ and ‘selectivity’ relevant. There is one test 
according to which the State aid character of a measure is to be determined 
and, as long as such test is clear, it is immaterial whether the test is called 
‘selectivity’ or ‘advantage’. Another hint in the case, which suggests that 
‘selectivity’ and ‘advantage’ are to be examined indistinctively under the 
same analytical step, is the Court’s formulation of the possibility of justi-
fication:

“[…] a measure which, although conferring an advantage on its recipient, is 
justified by the nature or general scheme of the system of which it is part does 
not fulfil that condition of selectivity […]”1606[emphasis added]

Similarly, in the Gibraltar judgment, the Court did not examine ‘selectivity’ 
and ‘advantage’ separately, instead, it used the term ‘selective advantage’ 
throughout the whole judgment and it established the latter’s existence by 
a single analysis.1607 The General Court also seems to follow the approach 
of not distinguishing ‘selectivity’ and ‘advantage’. In BNP Paribas it main-
tained that: 

“The selective nature of a measure may, in fact, be justified by ‘the nature or 
the general scheme of the system’ [...] In that case, the measure avoids being 
classified as State aid under Article 87(1) EC since the requirement that an 
advantage be conferred is not satisfied.”1608 [emphasis added]

The Court’s hesitation whereby it cannot clearly link the justification by the 
nature and general scheme of the system either to the element of ‘advantage’ 
or that of ‘selectivity’, which is apparent from the latter cases, is another 
sign that the two criteria do not require separate examination. In this res-
pect, Advocate General Jääskinen in his Opinion in Paint Graphos – rather 

1605. Case C-88/03 Portugal v Commission, para. 54.
1606. Case C-143/99 Adria-Wien Pipeline, para. 42, see Prek and Lefèvre, supra note 
1313, p. 338.
1607.  Joined Cases C-106/09 P and C-107/09 P Commission v Government of Gibraltar, 
para. 94, see Lang, supra note 1302, p. 418.
1608. Case T-335/08 BNP Paribas, para. 163.
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contradictorily to his later Opinion in Gibraltar discussed below – emp-
hasised that this justification should be interpreted as relating to both the 
criteria of ‘advantage’ and of ‘selectivity’ given that the examination of the 
two criteria raises the same questions.1609 

As far as the Commission’s practice is concerned, the early decisions espe-
cially display an approach where ‘advantage’ and ‘selectivity’ constitute 
two distinct steps in the State aid analysis.1610 First, an advantage is identi-
fied, and then it is determined whether the advantage is of general or specific 
nature.1611 This approach has been used by the Commission to clear measu-
res such as capital allowances for energy efficient investments or accelerated 
depreciation for R&D laboratories (see Section 9.2.1.1.). In the former case, 
for example, the Commission first confirmed that the tax deferral at issue 
was an advantage. It then referred to the fact that such advantage could 
be claimed by all businesses, regardless of size, industrial or commercial 
sector, or location and that the eligible technologies were defined on the 
basis of objective criteria. On these grounds, it concluded that the capital 
allowance was a general regulatory measure not favouring any category 
of undertakings.1612 This analysis can be traced back to the Commission 
Notice. The Notice suggests that certain beneficial measures pursuing gene-
ral economic policy goals (e.g. R&D, environment, training) can be gene-
ral, provided that they are open to all economic agents operating within a 
Member State on an equal access basis.1613 This implies that ‘advantages’ 
which effectively benefit a certain group of undertakings can be general 
if granted for horizontal purposes and on the basis of objectively defined 
conditions the application of which do not result in the de facto limitation 
of the beneficiaries. Thus, the Notice envisages a category of non-selective 
advantages which do not at all fall within the scope of Article 107(1) TFEU.   

On the other hand, the Commission Notice does not define separate tests 
for the ‘advantage’ and the ‘selectivity’ criteria. First of all, the derogation 
approach set out in paragraph 16 does not appear to be linked to selectivity 
or, in fact, to any of the criteria of State aid. This is implied in the wording 

1609. Opinion of Advocate General Jääskinen, 8 July 2010, Joined Cases C-78/08 to 
C-80/08 Paint Graphos, paras. 68-70. See on this Lang, supra note 1302, p. 413.
1610. Contrarily, in its more recent decisions the Commission tends to examine the 
‘advantage’ and the ‘selectivity’ criteria jointly (see e.g. Commission Decision C4/2007 
(Groepsrentebox), supra note 1330; Commission Decision No C45/2007 (Financial 
Goodwill), supra note 1332) converging to the Courts’ approach.
1611. Van der Vegt, supra note 1412, p. 122.
1612. State aid No N797/2000 – United Kingdom – Enhanced capital allowances for 
energy efficient investments, paras. 2-6. 
1613. Commission Notice, para. 13.
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of that paragraph which introduces the derogation test as “the main crite-
rion of applying Article 107(1)” instead of the main criterion of selectivity. 
Structurally, the test is not included under the heading ’The selectivity or 
specificity criterion‘ (paragraphs 17-20) where merely examples of measu-
res are given which fulfil the condition of selectivity rather than an abstract 
test for its establishment. On the other hand, paragraph 12 may be inter-
preted as a sort of indication that the derogation test might be connected 
to the criterion of ‘selectivity’, since that paragraph describes the specific 
or selective nature of a measure as deriving from an exception to the tax 
provisions in force. However, the description of the ‘advantage’ criterion 
is also based on the derogation approach in that it refers to an advantage 
which relieves the recipients of charges that are normally borne from their 
budgets.1614 As long as the Notice does not define separate tests for the 
criteria of ‘advantage’ and ‘selectivity’, it is difficult to guess along which 
lines they should be distinguished. 

Contrary to the Commission Notice, Advocates General and academic wri-
ters have made various suggestions as to how to distinguish the criteria of 
‘advantage’ and ‘selectivity’. One of the most vocal pleas that ‘advantage’ 
and ‘selectivity’ be separately examined under the State aid concept was 
made by Advocate General Jääskinen in his Gibraltar Opinion. He argued 
there that the “[e]xamination of the criterion of selectivity is distinct from 
examination of the criterion of advantage”1615  and “the logic underlying 
the concept of State aid [...] requires the existence of an advantage to be 
established before it is considered whether there is a selective advantage.”1616  
He suggested the following structure of analysis:

“The starting point of an analysis of tax measures must therefore be a factual 
comparison, seeking to ascertain what the situation would be if the measure 
liable to constitute State aid were not adopted. 

[...]

It is therefore necessary to start by asking whether a person should have been 
taxed and, if so, whether the absence of taxation constitutes an advantage. 
The next issue is whether the other undertakings in a comparable situation 
enjoy the same advantage. If that is not the case, there is probably a selective 
advantage. The advantage can therefore be identified only by means of that 
factual comparison.”1617 

1614. Commission Notice, para. 9.
1615. Opinion of Advocate General Jääskinen, Joined Cases C-106/09 P and C-107/09 
P Gibraltar, para. 158.
1616. Ibid. para. 190. 
1617. Ibid. paras. 163, 165.
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Thus, while the ‘advantage’ follows from the absence of taxation which 
would normally be applicable, ‘selectivity’ “involves an unequal distribu-
tion of the advantages as between undertakings which are in a comparable 
situation.”1618 However, when he attempts to define more precisely the test 
which should be used to determine the selectivity of a tax measure he reverts 
back to the derogation approach,1619 which is the very criterion aimed at con-
firming the presence of an ‘advantage’.1620  Thus, as pointed out by Lang, the 
verification of ‘advantage’ and that of ‘selective advantage’ seem to involve 
the exact same steps of determining the general tax system and a deviation 
from it.1621 In view of this, it is questionable whether the examinations of 
these two criteria of State aid are indeed as distinct as claimed by Advocate 
General Jääskinen.

In academia, we also find strong voices which advocate distinct examina-
tion of the criteria of ‘advantage’ and ‘selectivity’ in the State aid analysis. 
López maintains that the existence of an advantage is a prerequisite of scru-
tinizing selectivity; once the advantage has been established the question 
can be answered whether or not it is selective.1622 According to López, if the 
contested measure departs from the system of reference, one should con-
clude that it is an advantage. Thereafter, the analysis of selectivity should 
aim at answering the question of “whether or not groups of undertakings 
which are in a similar legal and factual situation from a competitive point of 
view are [...] treated differently without justifying that treatment in the light 
of the objective pursued by the measure in hand”.1623 Thus, he proposes to 
apply the derogation test for the establishment of ‘advantage’ and the com-
parison test for the establishment of ‘selectivity’ and thereby distinguish 
the examination of the two elements. This proposition is similar to that of 
Rossi-Maccanico whose views – synthesizing the derogation approach and 
the comparison approach – we have discussed above (see Section 9.2.2.).1624       

In contrast to the above, in our opinion, it is a conceptually sound approach 
not to distinguish the examination of ‘advantage’ and ‘selectivity’ in the 
State aid analysis of fiscal measures. This is so having regard to the fact that 
the notion of ‘advantage’ – in the context of fiscal measures – is necessarily 

1618. Ibid. para. 158.
1619. Ibid. paras. 182-189.
1620. Ibid. paras. 188, 190.
1621. Lang, supra note 1302, p. 416.
1622. López, supra note 1556, p. 809.
1623. Ibid. p. 819.
1624. Rossi-Maccanico, supra note 1341. See also P. Rossi-Maccanico, The specificity 
criterion in fiscal aid review: proposal for state aid control of direct business tax measures, 
16 EC Tax Review 2 (2007), pp. 90-103, at pp. 94-98.



580

Chapter 9 -  Convergence of the analysis of national tax measures under the 
State aid rules and the fundamental freedoms

a relative one. That is, it exists compared to the normal regime or compa-
red to the treatment of undertakings which are in an objectively similar 
situation. Whether we consider the derogation approach or the compari-
son approach or the combination of the two to be the right test under the 
‘selectivity’ analysis, the examination of ‘advantage’ will call for the same 
test. Therefore, ‘advantage’ and ‘selectivity’ cannot be distinguished as two 
separate and distinct conditions of the State aid concept. In our proposed 
analytical framework we called the first-stage of the assessment ‘prima 
facie selectivity’ and not ‘advantage’ because in the majority of fiscal State 
aid cases the Union Courts actually scrutinize the ‘selective’ nature of the 
measure at issue and when the latter is confirmed the measure is deemed 
to confer an advantage.1625 Another reason for focusing on the criterion of 
‘selectivity’ in the proposed framework while leaving out ‘advantage’ is 
that, in our view, not only selective advantages but also selective burdens 
fall within the definition of State aid. As we have explained above (see 
Sections 9.3.2 and 9.3.3.4.), special burdens are also derogations from the 
general system and they may result in unjustified differential treatment of 
objectively comparable situations having a distortive effect on competition. 
In such case, they should be captured by the prohibition of State aid. At the 
end, special burdens also involve favourable treatment of certain underta-
kings, only not of the minority of the taxpayers but the majority. The stance 
that aid can only be present if the minority of the taxpayers is favoured1626 
stems from the view which perceives ‘advantage’ as a distinct condition of 
the concept of State aid that requires the identification of the general rule 
and an exception. In this constellation, ‘advantage’ will only be present if 
the exception is more beneficial than the general rule. Thus, the favourable 
treatment must concern the minority. Inversely, where ‘advantage’ is not a 
distinct condition of State aid, the fact that a derogatory measure favours 
the majority of taxpayers who are in an objectively comparable situation to 
the ones who are subject to the derogation will be sufficient to establish the 
selectivity of the measure and, in turn, its State aid character. 

From the fact that the criteria of ‘advantage’ and ‘selectivity’ overlap it fol-
lows that an advantage is always selective; in other words, there is no such 

1625. Contrarily, in the case of other types of measures the criterion of ‘advantage’ 
is of crucial importance and thus, requires separate examination, for example, in the 
field of services of general economic interest or where the State acts in the capacity of 
a shareholder. In these areas aid normally takes the form of an individual measure with 
identified beneficiaries instead of aid schemes, therefore, here the criterion which may 
not require separate examination is that of ‘selectivity’, see Prek and Lefèvre, supra note 
1313, p. 337.
1626. See, for example, Luja, supra note 1379. 
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thing as ‘general advantage’.1627 This is not as striking as it may appear at 
first glance if we consider that the notion of ‘advantage’ – especially, in the 
context of fiscal State aid – is necessarily relative. The usually cited example 
of a ‘general advantage’, such as the reduction of the corporate income tax 
rate across the board for all corporate taxpayers, in the end, is not an ‘advan-
tage’ in State aid terms. Advantage exists only in relation to a reference sys-
tem. If all the taxpayers are subject to the lowered rate, there is no reference 
point as compared to which the rate is advantageous. The advantage can 
only be perceived in a temporal dimension, that is, as compared to the state 
of affairs under the law as it previously stood. This comparison is, however, 
irrelevant under the State aid rules according to settled case law.1628 Another 
possible instance of a non-selective advantage could be a deviation from a 
reference system which covers situations that are objectively different from 
the situations falling under the reference system. In our view, however, a 
non-discriminatory deviation is not an advantage. It is rather the adaptation 
of the general rules to specific circumstances. An example would be the ap-
plication of a lower rate of a progressive scale to undertakings which earn 
less than the rate applicable to undertakings which earn more. This is not 
an advantage, in our view, but treating situations consistently with their own 
(differing) conditions. This is, in fact, reflected in our proposed framework, 
as the comparison test and the derogation test form part of the same analy-
tical step (prima facie selectivity) insofar as the comparison serves to con-
firm the presence of a derogation.1629 Thus, the notion of derogation implies 
the existence of differential treatment of comparable situations. In other 
words, according to the terms of our framework, a derogation can never be 
described as a non-selective advantage. Finally, according to our proposed 
methodology, the advantages that the Commission qualified as ‘general’ in 
its early decisions mentioned above – i.e. benefits related to environmental 
or R&D objectives – are, in fact, prima facie selective measures (i.e. they 
qualify both as ‘advantages’ and ‘selective’ at the first stage of the State 

1627. Van der Vegt, supra note 1412, p. 122. On the other hand, the other way round 
is not true; there are specific measures which are not advantages. As we argued above, 
specific burdens do exist and they fall under the scope of State aid. This shows that the 
two notions, ‘selectivity’ and ‘advantage’, do not completely coincide in scope but rather 
‘selectivity’ is broader. All measures which are advantages are selective but not all selective 
measures are advantages.  
1628. C-143/99 Adria-Wien Pipeline, para. 41.
1629. As mentioned above, our views have changed as compared to those previously 
held. In a previous article we maintained – similarly to Rossi-Maccanico and López – that 
‘advantage’ and ‘selectivity’ should be examined separately applying the derogation test 
under the ‘advantage’ criterion and the comparison test under the ‘selectivity’ criterion, 
see Szudoczky and Van de Streek, supra note 1330, pp. 264-265. The change in our views 
was induced by the Court’s recent case law which shows a clear tendency of merging the 
two criteria and a more thorough understanding of the methodology of State aid analysis.      
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aid analysis). Thus, we do not agree with the analysis according to which 
measures supporting an acceptable policy goal and granted on the basis of 
objectively defined, horizontal criteria fall outside Article 107(1) from the 
outset. In our view, these are prima facie selective measures, which even-
tually fall outside Article 107(1) because they are justified. Therefore, they 
also cannot be considered as an example of ‘general advantages’.

In summary, our proposed analytical framework is based on the perception 
that the finding that a tax measures is prima facie selective implies that the 
measure confers an advantage on a certain category of undertakings. Thus, 
the ‘advantage’ criterion of the State aid concept does not require an exa-
mination independent from that of ‘selectivity’.

9.7.  Justification of prima facie selectivity 

9.7.1.  Introduction 

In the previous Section, we arrived at the conclusion that a conceptually 
sound method of analysis under the State aid rules should involve a double 
comparison. The first comparison is to be carried out at the level of assessing 
the prima facie selectivity of a fiscal measure and the second comparison at 
the level of examining the justifiability of such a measure. The comparisons 
at the different stages take different yardsticks. The yardstick of compari-
son at the stage of examining prima facie selectivity is the objective of the 
reference system whilst at the stage of justification it is the objective of the 
measure under review. Thus, our proposed analytical framework implies a 
two-stage analysis. 

Having seen the analytical steps comprised at the first – prima facie selec-
tivity – stage, we now turn to the second stage of the State aid analysis. In 
particular, we will examine the question to what extent the application of 
the State aid rules to fiscal measures accommodates a justification analysis 
similar to what we are familiar with from the fundamental freedom analysis. 
It is long-settled case law that in the application of the fundamental free-
doms, a discrimination or a restriction on the freedoms can be justified not 
only on the grounds expressly laid down in the Treaty but also for certain 
reasons of public interest to the effect that a national measure pursuing a 
legitimate objective for an overriding reason in the public interest by pro-
portionate means may continue to apply despite its restrictive effect on the 
fundamental freedoms (see also Section 6.4.3.1). This is the ‘rule of reason’ 
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which the Court formulated with respect to the free movement of goods in 
the landmark Cassis de Dijon case1630 and extended in Gebhard1631 to all the 
free movement provisions.1632 In direct tax cases, the standard formulation 
of the rule of reason test is as follows:  

“[...] a restriction [on the freedom of establishment] is permissible only if it 
pursues a legitimate objective compatible with the Treaty and is justified by 
imperative reasons in the public interest. It is further necessary, in such a case, 
that its application be appropriate to ensuring the attainment of the objective 
thus pursued and not go beyond what is necessary to attain it [...]”1633

As it appears, the rule of reason test requires, on the one hand, the presence 
of a legitimate objective explicable by an imperative reason in the public 
interest which the restrictive measure follows. On the other hand, it requires 
compliance by the restrictive measure with the principle of proportionality 
insofar as the measure has to be suitable and necessary for attaining the 
objective that it is designed to pursue.1634     

The State aid review of fiscal measures also recognizes the possibility for 
a prima facie selective measure to be justified, which – after all the hints in 
the foregoing parts of this Chapter – must not come as a surprise. The fact 
that not all differentiations between undertakings by fiscal measures can be 
classified as selective and, in turn, State aid had already been acknowledged 
by the Court in Commission v Italy, one of the very first fiscal State aid 
cases of the Court. There, it was held that an exemption for undertakings in 
a certain sector of the economy from the normal application of the social 
security charges qualifies as State aid unless it is justified by the ‘nature and 
general scheme of the system’.1635 

The function of the rule of reason justification in the context of the funda-
mental freedoms is to counterbalance the extensive interpretation of the 

1630. ECJ, 20 February 1979, Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung 
für Branntwein.
1631. ECJ, 30 November 1995, Case C-55/94 Reinhard Gebhard v Consiglio dell’Ordine 
degli Avvocati e Procuratori di Milano.
1632. Englisch, supra note 975, Ch. 1.2.1.2; A. Cordewener, G. Kofler and S. Van Thiel, 
The Clash between European Freedoms and National Direct Tax Law: Public Interest 
Defences Available to the Member States, 46 CMLRev 6 (2009), pp. 1951-2000, at p. 
1955; Terra and Wattel, supra note 942, pp. 59, 64.
1633. Case C-446/03 Marks & Spencer, para. 35.
1634. As discussed in Section 5.1.3.2., in a few cases the Court has distinguished – be-
sides ‘suitability’ and ‘necessity’ – ‘stricto sensu proportionality’ as the third prong of 
the proportionality test.  
1635. Case 173/73 Commission v Italy, para. 15. 
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freedoms, which perceives the provisions on free movement as prohibiting – 
at least in non-tax fields – not only discriminatory but also indistinctly appli-
cable measures which are restrictive on the exercise of the freedoms (see 
Section  7.4.3.3.). With respect to restrictive direct tax measures, Englisch 
emphasises that:

“Essentially, the rule of reason seeks to strike a reasonable balance between 
national (tax) sovereignty, on the one hand, and the requirements of the EU 
internal market for the establishment of which the fundamental freedoms are 
instrumental, on the other hand.”1636 

Similar reasons explain the acceptance of justification under the State aid 
rules. In academic literature it is argued that the effect-based doctrine in 
State aid review and the strict application of the derogation test in the assess-
ment of selectivity have resulted in such a broad scope for the concept of 
State aid, which necessitated the admittance of a counterbalance in the State 
aid analysis.1637 The latter is manifested by the justification by the ‘nature 
and general scheme of the system’. Although in the previous Sections we 
demonstrated that the rhetoric of the effect-based doctrine appears to be 
much stricter than its actual ramifications (see Section 9.4.4.2.) as well as 
that the recent approach of the Courts and the Commission complements 
the derogation test with the comparison test (see Section 9.2.2.), which does 
have the effect of somewhat narrowing the State aid concept, this does not 
change the conclusion that the possibility of justification is necessary in 
order to confine the concept of State aid to its proper ambit. 

As far as our proposed analytical framework is concerned, the assessment 
of prima facie selectivity is more flexible than the effect-oriented, deroga-
tion-based approach depicted in the academic literature referred to above. 
Nevertheless, we consider that also in our proposed method the first stage 
of the selectivity analysis leaves the concept of State aid overly broad. 
Therefore, there is certainly a need for an adjustment to the broad reach of 
prima facie selectivity, which is taken care of by the second stage of such 
analysis. This is especially so due to the fact that the first-stage comparison 
under our method is governed by the objective of the reference system 
without taking due account of the objective of the measure under review. 
For this reason, in our proposed analytical framework, the second stage of 
the selectivity analysis – the examination of justification – plays a role as 
crucial as the assessment of prima facie selectivity.     

1636. Englisch, supra note 975, Ch. 1.2.1.2.   
1637. Micheau, supra note 1314, p. 282.
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In a more general perspective, one of the most pressing questions in the 
theory of State aid – in view of the broad interpretation given to the concept 
of selectivity – is how to strike an appropriate balance between safeguar-
ding undistorted conditions of competition in the internal market, on the 
one hand, and ensuring that Member States may exercise the competences 
reserved for them by the Treaties including the pursuance of various policy 
objectives through their direct tax system, on the other.1638 In searching for 
such equilibrium, the possibility of justification of prima facie selective 
measures and more specifically, the definition of the grounds on which such 
justification should be admitted is of primary importance.  

Although the function of the rule of reason in the context of the funda-
mental freedom analysis and that of the justification ‘by the nature and 
general scheme’ under the State aid analysis might be the same, the latter 
is normally perceived as being of a different nature than the rule of reason. 
In this Section, we will analyse whether the two justifications are indeed 
of a different kind. Then we will look at whether reasons other than those 
related to the nature and general scheme of the system could also play a role 
in justifying prima facie selective measures. In particular, we will ask the 
questions whether there is any rationale of differentiating between reasons 
internal to the tax system and those external to it and whether external rea-
sons should be accepted as a justification of ‘in principle’ selective measures 
and if so, how to distinguish between legitimate external objectives which 
may justify differentiating tax measures and illegitimate ones which may 
not do so. Finally, we will consider whether the examination of the pro-
portionality of a fiscal measure forms part of the justification analysis of 
the State aid assessment. Before all this, however, we will discuss whether 
and to what extent the phase of establishing the prima facie selectivity of a 
measure is distinguished – in the Commission’s practice, the case law and 
in academic commentary – from the phase of searching for possible justi-
fications of such measures. 

1638. Bartosch, supra note 1556, p. 733. Advocates General have also voiced this con-
cern, see e.g. Opinion of Advocate General Jacobs, 7 May 1996, Case C-241/94 France 
v Commission (Kimberley Clark), para. 30; Opinion of Advocate General Geelhoed, Case 
C-308/01 GIL Insurance, para. 76; Opinion of Advocate General Maduro, 12 January 
2006, Case C-237/04 Enirisorse SpA v Sotacarbo SpA, paras. 45-46 cited by Bartosch 
and Prek and Lefèvre, supra note 1313, p. 335 FN 5. 
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9.7.2.  Is the justification a separate step in the selectivity 
analysis?

9.7.2.1.  Commission’s approach

While our proposed analytical framework is built on a two-stage analysis, 
the question whether the justification phase in the State aid analysis is dis-
tinct from the assessment of prima facie selectivity is rather controversial 
in the Commission’s practice, the Court’s case law and academic discourse. 
For the purpose of discussing this question, we will focus only on the justi-
fication by the ‘nature and general scheme of the system’ setting aside for 
the moment other justification grounds which may, in the end, prove to be 
relevant in the State aid assessment. In the case law and literature we also 
encounter expressions such as the ‘overall structure of the system’ or the 
‘internal logic of the system’, which we consider synonyms of the justifica-
tion by the ‘nature and general scheme of the system’. 

As far as the Commission Notice is concerned, it recognizes the possibi-
lity for derogatory tax measures being justified by the nature and general 
scheme of the system by expressly referring to the Commission v Italy case.1639 
In terms of the Notice, such justification is part of the three-step test by 
which measures falling under Article 107(1) must be identified: 

“The main criterion in applying Article 92(1) [now Article 107(1)] to a tax 
measure is therefore that the measure provides in favour of certain underta-
kings in the Member State an exception to the application of the tax system. 
The common system applicable should thus first be determined. It must then 
be examined whether the exception to the system or differentiations within that 
system are justified ‘by the nature or general scheme’ of the tax system, that is 
to say, whether they derive directly from the basic or guiding principles of the 
tax system in the Member State concerned. If this is not the case, then State 
aid is involved.”1640  

Thus, the Commission Notice formally defines the examination of justi-
fication by the ‘nature and general scheme of the system’ as a separate 
analytical step. The question is whether it provides for different tests for the 
purpose of establishing prima facie selectivity and that of justification and 
thereby the two stages can, in substance, also be distinguished from each 
other. The Commission Notice is rather unclear in this respect. This is due, 
partly, to the original imprecision of its drafting and, partly, to the fact that 

1639. Commission Notice, para. 15. See also para. 12.
1640. Commission Notice, para. 16.
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it has become largely outdated as a result of the dynamic development of the 
Union Courts’ case law since 1998. First, as we have already observed, the 
Commission Notice is not clear on the point whether the identification of 
the common system and an exception therefrom belong to the examination 
of ‘advantage’ or that of ‘selectivity’. Second, the Notice reflects the dero-
gation approach to selectivity. Hence, it does not incorporate a comparison 
of the kind which has characterised the Courts’ case law since Adria-Wien 
Pipeline. The Notice contains only a passing reference to a sort of compa-
rative approach in the section dealing with the justification by the nature 
and general scheme of the system where it is stated that “some conditions 
may be justified by objective differences between taxpayers”.1641 While the 
Notice mentions the comparison in connection with the justification by the 
‘nature and general scheme of the system’, the Commission’s practice is 
largely inconsistent in integrating the comparison approach in the State 
aid analysis. Older Commission decisions may lack a comparative analy-
sis altogether whereas recent decisions, which follow a more pronounced 
comparison approach due to the impact of the case law, link the comparative 
analysis to different steps of the State aid assessment. For example, the 
BNP Paribas decision follows the Commission Notice insofar as it cites the 
Adria-Wien Pipeline test under the heading ‘Justification by the Nature of 
the Scheme’.1642 Conversely, in the Spanish Financial Goodwill decision, 
a comparison between the acquisition of domestic shareholdings, on the 
one hand, and foreign shareholdings, on the other, is made in the course 
of identifying the reference system and then again at the justification stage 
where the comparison seems to be linked to proportionality arguments.1643 
Similarly eclectic is the Group Interest Box decision, which – although 
dominated by the comparative approach – unfortunately does not contri-
bute at all to consolidating the decision-making practice by designating the 
place of the comparison test in the State aid analysis. In this decision, the 
comparison is conducted under the title ‘Analysis of the selective nature 
of the measure’ which, at first, seems to be confined to the assessment of 
prima facie selectivity. However, the rather random and incoherent refe-
rence to the justification by the ‘nature and general scheme of the system’ 
derails such approach.1644 On top of it, the conclusions refer neither to the 
lack of (prima facie) selectivity nor to a differentiation that is justified by 

1641. Commission Notice, para. 24.
1642. Commission Decision C15/2007, supra note 1413, para. 104.
1643. Commission Decision C45/2007, supra note 1332, paras. 92-96 and 111. 
1644. Commission Decision C4/2007, supra note 1330, para. 76.
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the ‘nature and general scheme of the system’ as a reason for finding no 
State aid but to the fact that the measure does not confer an advantage in a 
discriminatory manner.1645 

All in all, we interpret the Commission Notice – while keeping in mind 
its deficiencies – as setting forth the following analysis for tax measures 
under the State aid rules: (i) examining the ‘advantage’ criterion requires 
a purely formal determination whether there is any tax reduction or other 
benefit entailed by the measure under review, (ii) examining the ‘selectivity’ 
criterion involves a verification whether such benefit can be considered an 
exception to the common system, (iii) such verification consists of, on the 
one hand, determining whether the benefit is open to all enterprises on an 
equal access basis in which case it is not selective but a general measure, 
and (iv) on the other hand, the verification includes the examination whether 
or not the exception to the common system follows from the nature and 
general scheme of the system in which case the exception is justified and as 
such, cannot be considered selective. Having regard to step (iv), the selecti-
vity analysis incorporates the examination of the presence of justification by 
the nature and general scheme of the system. In other words, the Notice does 
not provide for different analyses to be carried out when assessing prima 
facie selectivity, on the one hand, and justification, on the other. Rather it 
equates a selective measure with an exception to the common system which 
cannot be justified by the nature or general scheme of the system. 

It is apparent from the above that the State aid analysis laid down in the 
Commission Notice (and that conducted by the Commission in its decisions) 
differs in several respects from our proposed analytical framework. Most 
importantly, the Commission’s method of analysis implies, if at all, one 
single comparison. In contrast, under our proposed method of analysis, two 
comparisons must be made along two different yardsticks, which enable the 
two different stages of the selectivity analysis to be kept apart. Accordingly, 
differentiating tax measures may fall outside the scope of Article 107(1) in 
two cases, that is: (i) when the differentiated treatment relates to different 
situations in which case the measure falls foul of the conditions of State aid 
right at the first-stage analysis, and (ii) when a differentiating measure is ‘in 
principle’ selective but proves to be justifiable by the ‘nature and general 
scheme of the system’ at the second-stage analysis. The Commission Notice 
presents these two categories of measures mixed up and all subsumed under 
the heading ‘Justification of a derogation by “the nature or general scheme 
of the system”’. Under this heading, the progressive nature of an income 

1645. Ibid. para. 124.
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tax scale is described as a measure justified by the redistributive purpose of 
the tax.1646 In our proposed framework, the progressivity of the tax does not 
require any justification, as it is a measure which is not even prima facie 
selective.1647 In the light of the underlying principle and objective of (most 
of) the income tax systems – i.e. raising tax revenues in accordance with 
the ‘ability to pay’ principle – the fact that those who earn less are taxed at 
a lower rate than those who earn more constitutes a different treatment of 
different situations. This measure should be excluded from the concept of 
State aid at the first stage of the analysis. The redistributive purpose of the 
tax system and the ‘ability to pay’ principle constitute, in our method of 
analysis, the yardstick of the first-level comparison aimed at determining 
the prima facie selective nature of a measure and not simply one of the 
objectives which are internal to the tax system and as such, may be able to 
justify a measure whose prima facie selectivity has already been establis-
hed. Similarly, a provision which exempts non-profit-making undertakings 
(e.g. foundations or associations) from the taxes on profits is a measure 
which is not selective from the outset; therefore, it does not need to be jus-
tified, contrary to what the Notice suggests.1648 It is not only the measures 
that the Notice lists as examples of justified differentiations1649 which show 
that the analysis proposed by the Notice does not distinguish between the 
lack of prima facie selectivity and the lack of selectivity due to the measu-
re’s capability of being justified by the nature and general scheme. The 
basic test defined in paragraph 16 of the Notice demonstrates the same. It 
states that the possibility of justification by the nature and general scheme 
of the system pertains to those differentiations which ‘derive directly from 
the basic or guiding principles of the tax system in the Member State con-
cerned’.1650 It is clear that in our proposed analytical framework, different 
treatment which results from the basic underlying principle and objective 
of the system is not selective prima facie. Such differential treatment is a 
function of the principle which serves as the yardstick of comparison at the 
first-level assessment; hence it necessarily concerns situations which are 
incomparable. 

1646. Commission Notice, para. 24.
1647. Similarly, Prek and Lefèvre, supra note 1313, p. 341.
1648. Commission Notice, para. 25.
1649. Ibid. paras. 23-27.
1650. Ibid. para. 16.
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9.7.2.2.  Courts’ approach

In principle, the Union Courts’ selectivity analysis consists of two distinct 
phases:

“Article 87(1) EC [now Article 107(1) TFEU] prohibits State aid ‘favouring 
certain undertakings or the production of certain goods’, that is to say, se-
lective aid [...]. However, according to settled case-law, the concept of State 
aid does not refer to State measures which differentiate between undertakings 
and which are, therefore, prima facie selective where that differentiation arises 
from the nature or the overall structure of the system of charges of which they 
are part [...].

Accordingly, it is appropriate to examine, first, whether the measures reducing 
the tax rates in question are selective in nature and, if necessary, to examine 
whether [...] those measures are justified by the nature and overall structure of 
the Portuguese tax system.”1651

Nevertheless, from the perspective of our proposed method of analysis, the 
Courts also tend to blur the distinction between differential treatments that 
do not result in selectivity at all and differential treatments which are prima 
facie selective but can be justified by the ‘nature and general scheme of the 
system’. For example, the Court has made statements which indicate that it 
considers differentiations in a tax system that stem from the redistributive 
purpose of such system or the ‘ability to pay’ principle as measures that fall 
within the ambit of justification by the ‘nature and general scheme of the 
system’.1652 The General Court has been even more explicit in expressing 
this view:

“[...] it must be recalled that the justification of the measures at issue ‘by the 
nature or overall structure of the system’ refers to the consistency of a specific 
tax measure with the internal logic of the tax system in general [...]. Thus, a 
specific tax measure which is justified by the internal logic of the tax system 
– such as the progressiveness of the tax which is justified by the system’s aim 
of redistribution – will be outside the scope of Article 87(1) EC [now Article 
107(1)] ...”1653

1651. Case C-88/03 Portugal v Commission, paras. 52-53. 
1652. Case C-88/03 Portugal v Commission, paras. 81-83. 
1653. CFI, 6 March 2002, Joined Cases T-127/99, T-129/99 and T-148/99 Territorio 
Histórico de Álava – Diputación Foral de Álava and Others v Commission (‘Demesa’), 
para. 164; CFI, 9 September 2009, Joined Cases T-227/01 to T-229/01, T-265/01, T-266/01 
and T-270/01 Territorio Histórico de Álava – Diputación Foral de Álava and Others v 
Commission, para. 179.  
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While it is unquestionably true that the progressiveness of the tax is a 
measure falling outside the scope of Article 107(1) TFEU, it does not do so 
because it is justified by the ‘nature and overall structure of the system’ but 
because it differentiates between situations which are incomparable in the 
light of the underlying principle and objective of the tax system, at least, in 
terms of our proposed analytical framework.  

Another example of the Court’s mingling of the two stages of the selectivity 
analysis is the Tiercé Ladbroke case.1654 In Section 9.3.3.3, we used this 
case to demonstrate what the function of the derogation test is and how the 
derogation test and the comparison test should ideally work together in our 
proposed method of analysis. Yet the Court’s actual reasoning in the case 
was somewhat short of a consistent methodology.1655 Above all, the fact that 
bets on horse races organized in Belgium were different from bets on horse 
races organized in France – having regard to the basic mechanism of the 
betting system at issue – was taken into account as part of the justification 
by the logic of such system. The Court reasoned as follows:

“[...] the specific nature of bets on Belgian races [...] differentiates them from 
bets on French races [...]

In totalizator betting the stakes constitute a common pool which, after various 
levies, is distributed amongst the winners equally, whatever the origin of the 
bets. The share of the stakes paid out to the winners thus cannot vary according 
to the State in which the bets were placed. The proper functioning of such a 
system can therefore be ensured only if the rate at which any levies which may 
be imposed on the bets laid on a horse-race is that of the State in which the 
race is run.”1656 

and then concluded:

”[...] since the levy rates in France and Belgium differ and the application of 
Belgian rates to bets placed in France is justified for reasons relating to the lo-
gic of the totalizator betting system ..., that levy cannot, in any event, be shared 
out between the various recipients on exactly the same basis in the two cases.”1657 

1654. Case C-353/95 P Tiercé Ladbroke.
1655. First, the Court only examined whether the contested agreement conferred an 
advantage on the Belgian PMU without mentioning selectivity once (see paras. 27, 31, 
33). Second, it conducted a comparison while examining the presence of an ‘advantage’ 
(para. 33) and all this before having assessed whether the agreement constitutes a deviation 
from the general system at all. In fact, the conclusion on the absence of the derogatory 
nature of the agreement is the very last argument in the Court’s reasoning (para. 38).
1656. Case C-353/95 P Tiercé Ladbroke, paras. 33-34.
1657. Ibid. para. 35, second sentence. 
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As explained in Section 9.3.3.3, in our proposed analytical framework this 
reasoning would be part of the examination of prima facie selectivity and 
not that of justification. The fundamental logic underlying the totalizator 
betting system, i.e. the reference system, would serve as a yardstick of com-
parison at the first level of the analysis. As in the light of this yardstick the 
two categories of bets are not comparable, their differentiated treatment is 
not selective prima facie; therefore, there is no need to proceed to examine 
a possible justification for the measure. Contrary to this, the Court in Tiercé 
Ladbroke treated the basic underlying principle and the objective of the 
reference system as a ground for justification.1658 

Even in Adria-Wien Pipeline, although the two stages of the selectivity 
assessment were initially distinguished, when it came to the analysis of the 
actual facts of the case, the two stages slipped into each other, as the Court 
carried out the first-level comparison at the justification stage.1659 The case 
concerned a rebate on energy taxes (electricity and natural gas), which was 
confined to undertakings whose energy consumption exceeded a certain 
threshold and whose activity consisted primarily in the manufacturing of 
goods. The question was whether this scheme, having regard to the exclu-
sion of the services sector from the right to the rebate, conferred a selective 
advantage on the manufacturing sector. After the Court had formulated the 
mantra-like comparison test, it referred to the possibility for an advantage 
to be justified by the nature and general scheme of the system of which it 
is part.1660 It then stated – in accordance with its settled case law – that the 
fact that a large number of undertakings belonging to diverse economic 
sectors were entitled to the rebate did not suffice to prove that the measure 
was a general measure of economic policy.1661 With this latter statement, the 
Court seems to have settled the issue of prima facie selectivity, as its next 
remark related already to the possibility of justification.1662 The advantage 
granted to manufacturing undertakings could not be justified by the nature 
and general scheme of the system because undertakings in the services 
sector, just like manufacturing undertakings, can also be major consumers 
of energy; hence, they should be eligible to the rebate when they reach the 
required threshold. Furthermore: 

1658. Interestingly, the Court rarely refers to Tiercé Ladbroke in subsequent – fiscal 
State aid – cases as a precedent despite the fact that there are not very many other cases 
where the justification by the ‘nature and general scheme’ was admitted. One of the few 
references is in ECJ, 22 November 2001, Case C-53/00 Ferring SA v Agence centrale 
des organismes de sécurité sociale (ACOSS), para. 17.
1659. Similarly, Honoré, supra note 1398, p. 530; Bartosch, supra note 1556, p. 734.
1660. Case C-143/99 Adria-Wien Pipeline, paras. 41-42.
1661. Ibid. para. 48.
1662. Ibid. para. 49.
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“ [... ] the ecological considerations underlying the national legislation at 
issue do not justify treating the consumption of natural gas or electricity by un-
dertakings supplying services differently than the consumption of such energy 
by undertakings manufacturing goods. Energy consumption by each of those 
sectors is equally damaging to the environment.   

It follows from the foregoing considerations that, although objective, the crite-
rion applied by the national legislation at issue is not justified by the nature or 
general scheme of that legislation, so that it cannot save the measure at issue 
from being in the nature of State aid.”1663

In our proposed analytical framework, such comparison belongs to the 
first-level analysis, which in this case would lead to the conclusion that 
the measure treating suppliers of services differently from manufacturers 
of goods is prima facie selective. This conclusion would be drawn in the 
light of the ecological objective of the energy taxation system at issue. The 
energy taxation system itself constitutes the reference system and the objec-
tive underlying that system, i.e. taxing energy consumption for reasons of 
environmental protection, functions as the criterion of comparison when 
assessing prima facie selectivity. It is noteworthy that the formulation of 
the comparison test in paragraph 41 of the judgment refers to the “objective 
pursued by the measure in question” as the criterion of comparison. The 
measure in question is the tax rebate confined to manufacturing underta-
kings. Environmental protection can hardly be the objective of a measure 
which rebates a tax on energy consumption. Environmental protection is 
rather the underlying objective of the whole system of energy taxation. 
Thus, although referring to the objective of the measure, the Court, in rea-
lity, took the objective of the system as the criterion of comparison. This is 
in line with our proposed method of analysis. In essence, under our propo-
sed framework we would make the same comparison as conducted by the 
Court, although not at the level of justification but at that of establishing 
selectivity prima facie. This would leave room for the Member State to 
argue the justified nature of the measure on grounds other than environmen-
tal protection. It is unlikely, however, that any ground would succeed in this 
case in justifying the measure at hand. Surely, the actual objective pursued 
by the energy tax rebate, which turned out from the statement of reasons 
of the energy tax bill – i.e.  preserving the competitiveness of the Austrian 
manufacturing sector in the Community1664 – is not of such nature that it 
could ever justify any prima facie selective measure at all. 

1663. Ibid. paras. 52-53.
1664. Ibid. para. 54.
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The unclear distinction between measures which do not fall within the scope 
of a certain prohibitive provision of EU law at all and which do fall within 
such provision in the first place but can be exempted from the prohibition 
due to their justifiability is in no way unique to the State aid rules. As we 
saw in Section 9.4.4.4., the analysis aimed at establishing the infringement 
of the fundamental freedoms is characterised by the same difficulty. There 
too, different levels of assessment are not always clearly distinguished and 
the comparison which should, in principle, be made at the first stage of the 
assessment is often shifted to the justification stage. As discussed above, 
scholars and Advocates General have argued that the comparison which 
the Court makes under the aegis of the justification of ‘balanced allocation 
of taxing rights’ or ‘fiscal cohesion’ is, in fact, a comparison that should be 
made in order to decide whether the measure discriminates at all between 
cross-border and purely domestic situations. To be sure, the views on this 
question depend on what one considers to be the proper criterion of com-
parison at the stage of establishing discrimination. Wattel, when explaining 
the tendency of the Court to shift the relevant comparison to the justification 
level of the analysis, has observed that such approach secures the possibility 
for the Court to scrutinize the proportionality of the measure (see Section 
9.4.4.4.).1665 This means that even in cases where a measure differentiates 
between cross-border and domestic scenarios which are, in fact, non-com-
parable the Court – by considering the measure discriminatory at the first-
stage analysis – is able to scrutinize at the justification stage whether the 
differentiated treatment is proportional to the aim pursued. Given that, only 
recently, the role of the proportionality principle in the State aid assessment 
of national measures has been expressly confirmed by the Court,1666 the 
same explanation may also be relevant in the context of the State aid rules. 
Thus, treating measures which are prima facie non-selective as selective 
ones capable of being justified by the nature and general scheme of the 
system guarantees that the proportionality of such measures can be kept 
under the Courts’ control.  

Whether or not for the latter reason, it can be safely concluded that the 
Union Courts rarely exclude the selectivity of a national tax measure at the 
first stage of the analysis. In other words, it is hard to find cases where a dif-
ferentiation created by a tax measure has been found to relate to situations 
that were objectively not comparable.1667 The General Court’s judgments in 
the British Aggregates and the NO

x
 cases are mentioned amongst the few 

1665. Terra and Wattel, supra note 942, p. 91.
1666. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75, see Section 9.7.4. infra. 
1667. Kurcz and Vallindas, supra note 1326, p. 172; Prek and Lefèvre, supra note 1313, 
p. 340.
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examples,1668 both of which, however, were overturned by the CJ on appeal. 
In the NO

x
 case, at issue was whether or not the emission trading scheme 

that the Netherlands introduced in order to meet its obligations under EU 
law to reduce its nitrogen oxides (NO

x
)

 
emissions constituted State aid. 

Under the scheme, 250 large industrial undertakings, which were the big-
gest emitters of NO

x
, could buy and sell emission allowances amongst them-

selves in order to meet the individual emission standards to which they were 
subject. The General Court held that the measure conferred an advantage 
on these undertakings, as they were able to monetise the economic value 
of the emission reductions they achieved by converting them into trada-
ble emission allowances or avoiding the risk of having to pay fines when 
they exceeded their emission limits by buying such allowances from other 
undertakings falling under the scope of the scheme. In addition, the measure 
was financed by State resources, as the emission allowances were allocated 
free of charge to the undertakings whereas they could have been sold or 
auctioned to them. However, as regards the selectivity of the measure, the 
General Court found that:

“... only those undertakings covered by the scheme must comply, on pain of fine, 
with an emission standard [...].

Therefore, both with regard to the objective pursued and the specific obligations 
imposed on large industrial facilities by the measure in question, it must be 
held that the legal and factual situation of the undertakings subject to that NOx 
emission ceiling cannot be regarded as comparable to that of undertakings to 
which that ceiling does not apply.”1669 

As the measure differentiated between undertakings which were not com-
parable, it was held not to be selective prima facie and as such, not to 
constitute State aid.1670 The CJ set aside the General Court’s judgment, as it 
found that other undertakings which did not benefit from the emission tra-
ding scheme also had to comply with obligations related to the limitation or 
reduction of NO

x
 emissions and thus, they were not in a different situation 

to those undertakings subject to the scheme. Apparently, the setting aside 
of the judgment was based on factual considerations rather than legal; thus, 
the legal reasoning of the General Court, in principle, stands. 

1668. Honoré, supra note 1398, p. 531.
1669. CFI, 10 April 2008, Case T-233/04 Netherlands v Commission, paras. 89-90.
1670.  As an alternative reasoning, the General Court put forward that “[i]n any case, 
even if the view were to be taken that the measure in question differentiates between un-
dertakings and is, therefore, in principle selective, it would have to be held in the present 
case that that differentiation arose from the nature or overall structure of the scheme of 
which it is part [...]” (para. 97).   
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As far as the British Aggregates case is concerned, the General Court seems 
to have excluded the selective nature of the aggregates levy (AGL) at the 
first stage of the State aid analysis.1671 However, it did not rely on the rea-
soning that the materials which were not subjected to the levy were in an 
objectively different situation from those which were subject to the AGL. 
Instead it applied a “highly innovative reasoning”1672 to approve the mate-
rial scope of the AGL as defined by UK law inasmuch as it focused on the 
environmental objective of the measure and the fact that the AGL was not 
a special advantage but a special burden on certain sectors of the industry 
(see Section 9.3.2.). Here it suffices to point out that the case cannot be 
considered as an example of a tax differentiation which has been endorsed 
on the ground that it related to incomparable situations. This leaves us with 
two cases where the latter reasoning has been applied by the CJ to the effect 
of (almost) excluding the prima facie selectivity of a tax measure; namely, 
Paint Graphos and 3M Italia. In Paint Graphos, the Court held that the pre-
ferential tax regime applied to producers’ and workers’ cooperative socie-
ties was not likely to be selective having regard to the fact that cooperative 
societies, which normally conform to special operating requirements, are 
not in a legally and factually comparable situation to commercial companies 
in the light of the objective of taxing company profits. The Court left the 
final determination of this question with regard to the situation of Italian 
cooperatives to the referring court.1673 In 3M Italia, the Court reviewed an 
Italian tax amnesty measure, which applied to the judicial phase of the 
enforcement of tax claims and had the specific purpose of bringing unrea-
sonably protracted tax litigation to an end. The Court found that the waiver 
of tax, which may be entailed by the application of the tax amnesty to pen-
ding court proceedings, did not grant a selective advantage to any category 
of undertakings. In particular, the conditions that had to be met in order to 
qualify for the tax amnesty – being a party to tax proceedings before the 
Supreme Court, the first application in the proceedings having been filed 
more than ten years earlier, the tax authorities having been unsuccessful at 
the previous instances – did not make the measure selective. This was so 
because those who satisfy the conditions are not in a comparable factual and 
legal situation, in the light of the objective of the measure, to those who are 
unable to satisfy them.1674 Admittedly, under our proposed framework the 
analysis would be different to the extent that the objective of the tax amnesty 

1671. Case T-210/02 British Aggregates Association v Commission, para. 115. 
1672. Opinion of Advocate General Mengozzi, 17 July 2008, Case C-487/06 P British 
Aggregates, para. 95.
1673. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 61-63. 
1674. Case C-417/10 3M Italia, paras. 41-42. 
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would be taken into account at the justification level of the analysis and the-
refore, the measure would be considered non-selective on the ground that it 
is justified by the nature and general scheme of the system.1675 

In summary, in the majority of cases, the Court makes a formal distinction 
between the two stages of the selectivity analysis.1676 Many times, however, 
it only conducts one single comparison, which mostly takes place not at 
the level of prima facie selectivity but at that of justification. In effect, 
this leads to the situation that factors which could exclude the prima facie 
selectivity of national measures at the first stage of the assessment are taken 
into account as objectives capable of justifying measures whose prima facie 
selectivity is, in fact, assumed. On the other hand, there are a few examples 
in the case law to the opposite when the Court takes the objective of the 
measure as the criterion of comparison at the stage of examining prima facie 
selectivity, thereby shifting the second-stage assessment to the first stage of 
the selectivity analysis. To avoid this commuting between the two stages of 
the selectivity analysis and to make both stages meaningful, we propose that 
the underlying principle and objective of the reference system be taken into 
account at the first stage of the analysis when establishing the prima facie 
selectivity of a measure. The objective of the measure under review should 
be taken into account at the justification stage. 

9.7.2.3.  Academic views

Academic commentators recognize the difficulty in keeping apart the two 
stages of the selectivity analysis from a conceptual point of view. Prek and 
Lefèvre maintain that the essence of the justification by the ‘nature and 
general scheme of the system’ is the assessment of whether the differentia-
tion at issue is in accordance with the internal logic of the system of which 

1675. For details see R. Szudoczky, 3 M Italia: tax amnesty aimed at concluding tax 
litigation prolonged for an unreasonable time does not constitute State aid, Comment on 
Case C-417/10, 12 EStAL 1 (2013), pp. 158-169. 
1676. See Bartosch, supra note 1556, p. 731 and Honoré’s comprehensive analysis of 
the case law, supra note 1398, pp. 529-531. He cites as examples of the two-step analysis 
ECJ, 17 June 1999, Case 75/95 Belgium v Commission (Maribel bis/ter); Case C-308/01 
GIL Insurance; Case C-88/03 Portugal v Commission; CFI, 9 September 2009, Joined 
Cases T-227/01 to T-229/01, T-265/01, T-266/01 and T-270/01 Territorio Histórico de 
Álava – Diputación Foral de Álava and Others v Commission; Joined Cases T-127/99, 
T-129/99 and T-148/99 Demesa; Case T-233/04 Netherlands v Commission (NO

x
). On 

the other hand, Honoré mentions that in a few cases the Court did not even formally dis-
tinguish prima facie selectivity and justification, e.g. ECJ, 29 April 2004, Case C-159/01 
Netherlands v Commission and Case C-172/03 Heiser.
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it is part.1677 At the same time, they interpret the first stage of the selectivity 
analysis as revolving around the key question of whether or not a difference 
in tax treatment between undertakings can be considered coherent in the 
context of the system at issue. A difference in tax burden in itself cannot 
automatically lead to the qualification of the measure as prima facie selec-
tive; if it were otherwise, Member States would end up having to justify 
every single tax measure they take, including, for example, a progressive tax 
rate. Therefore, according to Prek and Lefèvre, the first stage of the selec-
tivity analysis must already accommodate a judgment on the coherence of 
the treatment of undertakings.1678 This, however, leads to the situation that 
the two stages of the selectivity assessment focus on the same issue. Hence: 

“[...]in relation to measures involving direct taxation, [...] it is difficult to clear-
ly separate the examination of a differential treatment and its justification, as 
they both involve the same key question: whether there exists a coherence in the 
treatment of undertakings held to be in a comparable situation”1679  

In our proposed analytical framework, we address this problem by clearly 
designating the criterion of comparison, both at the stage of prima facie 
selectivity and at that of justification. On the one hand, through the desig-
nation of a concrete yardstick guiding the comparison we can guarantee 
that only those measures fall to be considered prima facie selective which 
introduce a relevant differentiation between comparable undertakings in 
the light of the yardstick. On the other hand, by using different yardsticks 
at the different stages, we also ensure that the two stages of the selectivity 
analysis are sufficiently distinct and that both fulfil its own useful function 
in the analysis.    

Another view in academia on the various steps that the selectivity analysis 
involves is that of Rossi-Maccanico. In our understanding, he perceives 
selectivity as the absence of justification by ‘the nature and general scheme 
of the system’.1680 In his interpretation, the criterion of ‘advantage’ constitu-
tes a separate condition of the State aid concept consisting of an exception 
to or derogation from the general tax system.1681 Answering the question 
whether an exception to the general system is selective requires verifying 
whether the exception could be justified by the nature and general scheme 
of the system. When an exception is so justified, the tax advantage inherent 
in the exception is not selective but it is rather the general rule for a specific 

1677. Prek and Lefèvre, supra note 1313, p. 342.
1678. Ibid. p. 341.
1679. Ibid. p. 342.
1680. Rossi-Maccanico, supra note 1624, p. 96.
1681. Ibid. p. 94.
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situation.1682 Hence, “the notion of ‘general measure’ coincides with that of 
‘derogation justified by the nature or general scheme of the system’ since 
these are the two sides of the same coin.”1683 Thus, in this approach the 
assessment of prima facie selectivity merges into the examination of justifi-
cation. This may prove to be a formality as long as the merged assessment 
proposed by Rossi-Maccanico still involves the examination of two conditi-
ons. Namely, (i) whether the tax advantage is effectively open to all underta-
kings in comparable legal and factual situations, and (ii) whether the objec-
tive of the measure is in accordance with or follows from the tax system of 
reference.1684 Condition (i) represents the comparison test from Adria-Wien 
Pipeline, which seems to have been shifted from the first level of the assess-
ment to the justification level and it is complemented by another test aimed 
at assessing whether the objective pursued by the measure is coherent with 
the system of reference. Although in this light, Rossi-Maccanico’s theory 
does not differ that much from the Court’s standard approach or from other 
academic positions, it still diverges from our proposed method of analysis 
having regard to the fact that it incorporates only one layer of comparison.   

Some scholars expressly argue that the two stages of the selectivity assess-
ment should be kept apart and the comparison should remain at the level 
of examining prima facie selectivity while the examination of justification 
should be aimed at checking whether there is any reasonable explanation for 
the differentiation caused by a prima facie selective measure.1685  

Overall, the majority academic opinion – although it may recognize the 
conceptual difficulties in distinguishing the two stages of the selectivity 
analysis – agrees that answering the question of whether or not a national 
tax measure is selective for the purpose of Article 107(1) TFEU requires a 
methodology whereby first, it is established whether the measure is appa-
rently selective and second, it is examined whether the apparently selective 
measure can be justified.1686 

In our view, the distinct examination of the ‘in principle’ selective nature 
of a fiscal measure and its possible justification is necessary in order to 
properly draw the borderline of the concept of State aid. The two-stage 
analysis helps guarantee that Article 107(1) will not catch national measures 

1682. Ibid. p. 96.
1683. Rossi-Maccanico, supra note 1341, Ch. 14.5.
1684. Ibid. Ch. 14.6.
1685. Kurcz and Vallindas, supra note 1326, p. 165.
1686. See Prek and Lefèvre, supra note 1313, p. 336; Honoré, supra note 1398, p. 529; 
Quigley, supra note 1365, p. 118. 
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which, although they distort competition to some extent through differen-
tiations in the tax treatments of undertakings, can be justified by legitimate 
aims which the Member States should be allowed to pursue in the formu-
lation of their tax policies, even at the price of some detrimental effect on 
competition. However, the proper delineation of the scope of Article 107(1) 
requires not only the recognition of a two-stage analysis under State aid 
control but also – primarily – the definition of what kind of reasons may 
justify a prima facie selective measure.   

9.7.3.  Justification on what grounds?  

9.7.3.1.  Justification by the ‘nature and general scheme of the 
system’

(i) Relevance of the objective

The Commission Notice describes the tax differentiations which can be jus-
tified by the nature and general scheme of the system as those “deriving di-
rectly from the basic or guiding principles of the tax system in the Member 
State concerned”.1687 Subsequently, the Notice specifies that measures 
“whose economic rationale makes them necessary to the functioning and 
effectiveness of the tax system” fall under this category.1688 

According to some academic commentators, the essence of the justification 
by the nature or general scheme of the system is an assessment of whether 
the differentiation is in accordance with the internal logic of the system of 
which it is part.1689 

At first glance, these definitions seem to suggest that the justification by the 
nature and general scheme involves a largely objective assessment of the 
logic and overall structure of the tax system of which the measure under 
review forms part and the determination whether the measure is consonant 
with such logic and overall structure. Honoré puts forward a purely objec-
tive interpretation of this justification when he states that the second step 
of the selectivity analysis focuses on the ‘internal logic’ or ‘purely fiscal 

1687. Commission Notice, para. 16.
1688. Ibid. para. 23. 
1689. Prek and Lefèvre, supra note 1313, p. 342. See also Joined Cases T-127/99, T-129/99 
and T-148/99 Demesa, para. 164; Joined Cases T-227/01 to T-229/01, T-265/01, T-266/01 
and T-270/01 Territorio Histórico de Álava – Diputación Foral de Álava and Others v 
Commission, para. 179.  
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logic’ of the tax measure and thus it is ‘not concerned with the causes or 
aims of the measure’.1690 In contrast, in our view, the assessment whether or 
not a prima facie selective national measure can be justified by the nature 
or general scheme of the system should predominantly focus on the aim 
(or purpose or objective) of the measure under review. The important role 
of the objective of the measure is, in fact, signalled by the Commission 
Notice itself in that it mentions the distinction between external objectives 
assigned to the tax scheme at issue and objectives which are internal to the 
tax system.1691 We understand this statement as referring the objective of 
the measure or scheme under review. Such objective can either be linked to 
elements or features inherent to the tax system of which the measure is part 
(internal objective) or be unrelated to those elements and features (external 
objective). It is evident from the case law that the Courts also consider the 
objective of the measure crucial in the justification phase of the assessment. 
For example, in GIL Insurance, one of the few cases where the justification 
by the ‘nature and general scheme’ was admitted, the Court’s reasoning 
relied on “the aim pursued in introducing the higher rate [of insurance pre-
mium tax]”1692 and that it was “intended to compensate for the fact that 
insurance transactions are not subject to VAT”.1693 Similarly, in AEM, the 
Court reasoned on the basis of the aim of the measure, which imposed an 
increased charge for the use of the national electricity transmission sys-
tem on certain undertakings generating electricity from specific sources, 
in finding such increased charge justified by the nature and general scheme 
of the system.1694 Likewise, the Court’s reasoning in the cases where the 
justification by the nature and general scheme of the system has eventually 
been rejected also shows the – in principle – relevance of the objective of 
the measure under scrutiny.1695 

Differently from the above, Bartosch describes the Court’s case law as 
characterised by a hardly reconcilable tension between the objective-based 
approach set out by Adria-Wien Pipeline and the strict effect-based approach 
revived by the CJ’s judgment in British Aggregates.1696 Indeed, in British 
Aggregates, the CJ reiterated the effect-based doctrine and condemned the 

1690. Honoré, supra note 1398, p. 535.
1691. Commission Notice, para. 26.
1692. Case C-308/01 GIL Insurance, para. 74.
1693. Ibid. paras. 75, 76. 
1694. ECJ, 14 April 2005, Joined Cases C-128/03 and C-129/03 AEM SpA and AEM 
Torino SpA v Autorità per l’energia elettrica e per il gas and Others, para. 40. 
1695. For example, Case C-88/03 Portugal v Commission, paras. 81-82.
1696. Bartosch, supra note 1556, p. 737.
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General Court’s approach, which was solely based on the consideration 
of the environmental objective of the aggregates levy (AGL), holding that 
such approach:

“[...] excludes a priori the possibility that the non-imposition of the AGL on 
operators in comparable situations in the light of the objective being pursued 
might constitute a ‘selective advantage’, independently of the effects of the 
fiscal measure in question, even though Article 87(1) EC [now Article 107(1) 
TFEU] does not make any distinction according to the causes or objectives of 
State interventions, but defines them on the basis of their effects.”1697

According to Bartosch, in this judgment, the ‘ECJ outrightly rejected the 
objective-based approach’1698 which supposedly would mean that the objec-
tive of the measure is not taken into account at all – either at the stage of 
prima facie selectivity or that of justification – in determining whether or 
not the measure constitutes State aid. In fact, this view has been advoca-
ted by the Commission which pleaded in some cases that the objective of 
the national measure is a factor which must be examined at the stage of 
the analysis of the compatibility of that measure with the internal market 
which may lead to a declaration of compatibility as long as the measure is 
covered by one of the exceptions set out in Article 107(3) TFEU. The objec-
tive of the measure, the argument continues, may not be used to exclude 
the existence of aid, since it is determined at a stage prior to the analysis 
of compatibility.1699 We consider that the Court’s position in the appeals 
judgment in British Aggregates was not as extreme as this. While the Court 
does seem to put serious limitations on the kind of objectives which can 
justify prima facie selective measures, as will be discussed further below, 
it does not fundamentally deny the relevance of the measure’s objective 
in the State aid analysis. In fact, this is apparent from the paragraph cited 
above where the CJ states that the non-imposition of the AGL is capable 
of constituting a selective advantage if it favours operators “in comparable 
situations in the light of the objective being pursued”. The General Court in 
its second judgment interpreted the CJ’s statements in this sense and thus, 
categorically rejected the Commission’s contention that there is no need to 
assess the objective of the AGL:

1697. Case C-487/06 P British Aggregates, p. 87.
1698. Bartosch, supra note 1556, p. 737. In the end, however, he concludes that Adria-
Wien Pipeline can still be considered good law, p. 740. 
1699. Case C-501/00 Spain v Commission, para. 109.
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“Contrary to the Commission’s contention following the referral of the present 
case back to the General Court [...], in assessing the comparability of the 
situations at issue, neither the Commission nor the General Court can disregard 
[the] environmental objective of the AGL [...]”1700

Here the General Court recognizes the relevance of the objective of the AGL 
as a factor which plays a role in the assessment of the prima facie selecti-
vity of the AGL. If the effect-based doctrine cannot exclude the relevance 
of the objective of the measure at the first stage of the selectivity analysis, 
it also cannot do so at the justification stage. Moreover, the main question 
as regards the AGL was whether its scope – as a special environmental 
tax – was appropriately defined under UK law. In such case, it is difficult 
to distinguish the two stages of the selectivity assessment, as both stages 
essentially focus on the objective of the special tax itself. In this light, the 
General Court’s reasoning, although referring to the assessment of prima 
facie selectivity, equally supports our tenet that the objective of the measure 
under review is an essential parameter in examining whether the measure 
can be justified by the nature and general scheme of the system. 

All in all, parallel with our conclusion in Section 9.4.4.2., we consider that 
the effect-based doctrine does not prevent the objective of the measure from 
obtaining a role in the selectivity analysis, including the justification stage 
thereof.               

In the academic sphere, Pinto’s interpretation of the ‘nature and general 
scheme’ justification is consonant with ours. He maintains that the role 
of the effect-based analysis in the control of fiscal State aid is limited to 
determining whether the objective elements of the State aid definition are 
satisfied or not. When it comes to the question whether a measure that is 
prima facie State aid is justified or not by the ‘nature and general scheme 
of the tax system’ the underlying goals and policy objectives of the measure 
come to the spotlight.1701 Rossi-Maccanico’s theory also acknowledges the 
relevance of the objective of the measure at the justification phase. As we 
have seen above, he proposes a two-step test in order to verify whether a 
selective tax advantage can be justified by the nature and general scheme of 
the tax system. One of the steps is aimed at ascertaining what he calls the 
‘external consistency’ of the measure, that is, whether the objective of the 
measure is in accordance with or follows from the tax system of reference.1702  

1700. Case T-210/02 RENV British Aggregates Association v Commission, para. 68.
1701. C. Pinto, Tax Competition and EU Law, EUCOTAX (Kluwer Law International, 
2003), at pp. 144-146.
1702. Rossi-Maccanico, supra note 1341, Ch. 14.6.
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Having regard to the above, we propose that the objective of the measure 
should occupy a central place in the examination of the justification by 
the nature and general scheme of the system. The next question is what 
analysis precisely needs to be carried out with respect to the objective of 
the measure. First, we recall that the objective of the measure functions 
as the yardstick of the comparison which is carried out at the justification 
stage of the selectivity analysis. Thus, one step in the justification analysis 
is a comparison aimed at ascertaining whether all undertakings which are 
in a legally and factually comparable situation in the light of the objective 
of the measure fall within the scope of the measure and thus, can benefit 
from the advantageous treatment entailed by the measure. Second, the jus-
tification analysis also involves an assessment of the nature of the objective 
pursued by the measure. In particular, the objective must be related to the 
internal logic of the system of which the measure forms part. Finally, our 
proposed method incorporates the examination of the proportionality of 
the measure, as a third step, in the justification analysis. Hence, after it has 
been determined that the measure under review follows an objective which 
is in accordance with the nature and the scheme of the system, it needs to 
be checked (i) whether the measure is consistent in the sense that applies 
to all the potential beneficiaries in a comparable situation; and (ii) whether 
it is appropriate to achieve the objective it pursues and does not go beyond 
what is necessary to achieve that objective. 

(ii) Nature of the objective

As regards the nature of the objective of the measure, we can draw guidance 
from the Commission’s Notice with respect to the acceptable objectives; 
specifically, from the measures which the Commission considers justified 
by the nature and general scheme of the system.1703 As discussed above, 
some of these measures – particularly those ‘deriving directly from the 
basic or guiding principles of the tax system’ – would not fall under the 
category of justified measures in our proposed method of analysis, as they 
would lack prima facie selectivity from the outset. These are, specifically, 
the progressivity of the tax system and the non-taxation of non-profit under-
takings. The objective of these measures – taxation in accordance with the 
‘ability to pay’ principle – corresponds to the objective of the income tax 
system itself and as such, needs to be taken into account at the first stage of 
the selectivity analysis. Apart from these, the examples that the Commission 
gives are measures ‘whose economic rationale makes them necessary to 
the functioning and effectiveness of the tax system’, such as calculation of 
asset depreciation, stock valuation methods, arrangements for the collection 

1703. Commission Notice, paras. 23-27.
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of fiscal debts.1704 Aligning depreciation rates or valuation methods to the 
nature of the underlying asset is thus recognized as a measure contributing 
to the proper functioning of the tax system. The objective of optimizing the 
recovery of tax debts may explain some variations in collection methods and 
those variations are considered justified by the nature and general scheme 
of the system as well. Equally, the non-taxation of cooperatives which dis-
tribute all their profits to their members where tax is levied at the level of 
the members1705 serves a purpose which is related to the structure or logic 
of the tax system and as such, may be necessary for its functioning. The 
Notice mentions that it is inherent in the logic of the tax system that each 
firm should pay tax once only.1706 Therefore, measures providing for double 
tax relief are considered justified by the nature and general scheme of the 
system. According to certain interpretations of the ‘ability to pay’ principle, 
such principle also requires the relief or mitigation of double taxation.1707 If 
that is the case, double tax relief measures would not need to be justified, 
as the advantageous treatment implied by them would not be selective at all 
having regard to the fact that such treatment applies to a situation – being 
taxed twice – which is not comparable to being taxed only once in the light 
of the principle of ‘ability to pay’. Furthermore, provisions which allow 
the tax to be determined on a fixed basis in certain sectors may be regarded 
as justified by the nature or general scheme of the system where they take 
account of specific accounting requirements or the importance of certain 
type of assets to the specific sector (e.g. agriculture or fisheries).1708 Finally, 
the Notice mentions that specific rules applying to small and medium-sized 
enterprises may be based on a logic similar to that of the progressiveness 
of the tax scale. Insofar as this is the case, under our proposed method such 
measures would not need to be assessed in the justification stage of the 
analysis, as they would not qualify as prima facie selective measures at all.   

While the examples above represent tax differentiations of a technical nature 
which, indeed, pursue objectives inherently linked to the nature and scheme 
of the tax system of reference and as such are rightly considered to be capa-
ble of being justified, the fact that most of these measures are also included 

1704. Ibid. para. 24.
1705. Ibid. para. 25.
1706. Ibid. para. 26. Rather confusingly this paragraph refers to the taxes paid in the 
State in which the firm is resident for tax purposes and that these taxes need to be taken 
into account thus, suggesting that it is the source State which needs to provide for double 
tax relief according to the logic of the tax system.
1707. H. Kube, Double Burdens within the European Union: Solutions in other Areas 
of Law: Constitutional Law, in: Double Taxation within the European Union (A. Rust 
ed., Kluwer Law International 2011), pp. 63-74, at p. 66.
1708. Commission Notice, para. 27.
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in paragraph 13 of the Notice under the heading ‘Distinction between State 
aid and general measures’ considerably muddles the understanding of the 
status and role of this justification within the method of analysis put forward 
by the Notice. According to paragraph 13: 

“[...] Provided that they apply without distinction to all firms and to the produc-
tion of all goods, the following measures do not constitute State aid:

 –  tax measures of a purely technical nature (for example, setting the 
rate of taxation, depreciation rules and rules on loss carry-overs; 
provisions to prevent double taxation or tax avoidance), 

 –  [...]”1709

This raises the question whether what is designated here as ‘general measu-
res’ constitute a separate category distinguishable from derogations justified 
by the nature and general scheme of the system or alternatively, one and the 
same category of measures is described in two different places within the 
Notice, meaning that not only paragraphs 23 – 27 but also the first indent of 
paragraph 13 refer to measures justified by the nature and general scheme 
of the system. We consider that the latter interpretation is more sensible and 
we agree with Rossi-Maccanico that the notion of ‘general measure’ – as 
described in paragraph 13 of the Notice – actually represents one of the 
conditions the fulfilment of which is necessary for a measure to be justified 
by the nature and general scheme of the system.1710 Our proposed method 
of analysis also incorporates such condition in the examination of justifi-
cation when it requires that the measure must be open to all the potential 
beneficiaries who are in an objectively comparable situation in the light of 
the objective of the measure.          

Some of the objectives mentioned in the Notice have also been reaffirmed 
by the Court as being inherent in the nature or general scheme of the sys-
tem of reference. In Paint Graphos, the Court held, in the first place, that 
cooperative societies are likely not to be in a legal and factual situation that 
is comparable to that of commercial companies. However, the Court’s alter-
native reasoning was that even if the national court found the two forms of 
entities comparable and consequently, the tax exemptions applicable to coo-
peratives prima facie selective the measure would be justified by the nature 
and general scheme of the system. The Court specifically referred to the 
Commission Notice which qualifies measures that introduce transparent tax 
treatment or exemption for cooperatives which distribute all their income 
to their members as justified as long as the members of the cooperatives 

1709. Ibid. para. 13.
1710. Rossi-Maccanico, supra note 1341, Ch. 14.6.
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are properly taxed.1711 Furthermore, the Court seems to have agreed with 
the Commission’s additional condition put forward in the case that a tax 
exemption for cooperatives could only be justified by the nature and general 
scheme of the system if it did not extend to profits earned from trade with 
third party non-members and did not allow the sums paid as remuneration 
to such non-members to be deducted.1712    

The Court’s finding in GIL Insurance that a higher rate of insurance pre-
mium tax (IPT) on contracts ancillary to the sale of domestic appliances was 
justified by the nature and general scheme of the system relied on arguments 
related to the prevention of tax avoidance: 

“[...]the higher rate of IPT and VAT form part of an inseparable whole, which 
was the aim pursued in introducing the higher rate. That rate was introduced 
to counteract the practice of taking advantage of the difference between the 
standard rate of IPT and that of VAT by manipulating the prices of rental or 
sale of appliances and of the associated insurance. Such conduct had given rise 
to a loss of income in terms of VAT receipts and to shifts in the conditions of 
competition in the domestic appliance sector.

[...] in view of its purpose and effect, the higher rate of IPT has the appearance 
of a regulatory charge intended specifically as a deterrent to the conclusion of 
connected insurance contracts. [...]”1713

Measures aimed at countering tax avoidance are listed in paragraph 13 of 
the Commission Notice as ‘general measures’, which should be understood 
as equivalent to justified, i.e. non-selective, measures.   

The Commission Notice refers – both in paragraph 13 and in 26 – to double 
tax relief provisions as further examples of measures justified by the nature 
and general scheme of the system. The Commission’s decision-making 
practice reaffirms that one of the principal reasons which can justify a 
differentiating tax measure based on the logic of the system is that the 
measure pursues the objective of preventing double taxation. For example, 
in the Spanish Financial Goodwill decision – when examining whether 
the measure which allowed amortization of financial goodwill only on the 
acquisition of foreign shareholdings could be justified – the first question 
that the Commission addressed was whether or not the measure’s aim was to 

1711. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 71.  
1712. Ibid. para. 72.
1713. Case 308/01 GIL Insurance, paras. 74-75. 
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prevent double taxation either on the capital gains realised on the sale of the 
shareholding or on the future dividends received on the acquired holding.1714 
As no such aim could be detected, the measure was found not to be justified.  

Although to date, the Courts have not explicitly exempted any double tax 
relief measure from the qualification of being selective on the ground of 
being justified by the nature and general scheme of the system, in some 
cases the parties raised arguments to this effect. In particular, in the BNP 
Paribas case (discussed in detail in Section 9.3.3.3. (ii)), Italy argued that 
the realignment regime which granted a prima facie selective advantage to 
banking undertakings that had been reorganized pursuant to a specific law 
was justified by the fact that these undertakings were not entitled to the 
general participation exemption on capital gains on the transfer of shares 
and the purpose of the realignment regime was to provide them with a relief 
similar to the latter. Thus, the realignment regime was claimed to be justi-
fied by the nature and overall structure of the system on the ground that it 
mitigated economic double taxation on the transfer of assets in exchange for 
shares carried out by banking undertakings which could not benefit from the 
general participation exemption regime. The General Court dismissed this 
argument with a highly formal reasoning stating that the Commission’s con-
tested decision did not concern the situation of the transferring undertaking 
but solely that of the recipient undertaking.1715 On appeal, the Court was not 
much more receptive to the argument. It simply remarked that the expla-
nations provided by the Italian government did not show that the failure 
to extend the realignment scheme to undertakings other than banks was 
attributable to the fact that other companies which had transferred assets 
in exchange of shares benefitted from the participation exemption scheme 
whereas banks which carried out similar asset transfers under the specific 
law in question were taxed upon realignment both with respect to the trans-
ferring entity and the receiving entity.1716 Thus, the Court did not examine 
the argument on its merits. As Gunn points out, even if it had done so, it is 
rather dubious whether the argument would have succeeded given that it 
is based on the consideration of the combined position of the transferring 
entity and the recipient entity.1717 In particular, in a regular transfer of assets 
transaction double taxation of capital gains is relieved by exempting the 

1714. Commission Decision C45/2007, supra note 1332, paras. 108-109.
1715. Case T-335/08 BNP Paribas, paras. 171-172. 
1716. CJ, 21 June 2012, Case C-452/10 P BNP Paribas, Banca Nazionale del Lavoro 
SpA (BNL) v Commission, para. 136. 
1717. BNP Paribas & Banco Nazionale del Lavoro SpA (BNL). Italian realignment for 
tax purposes applicable to the banking sector: illegal State aid. Court of Justice (comments 
by Gunn), H&I 2012/10.24, pp. 114-132.
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transferring entity – by way of the participation exemption – from the tax 
on the gains on the shares while leaving the capital gains on the asset trans-
ferred taxable in the hands of the recipient company. Conversely, under the 
realignment regime applicable to banks which had undergone reorganiza-
tion, both the transferring entity and the receiving entity are taxed by way of 
the substitute tax, however, at a rate lower than the normal. From the point 
of view of the combined positions of the two undertakings the realignment 
regime may be an alternative to the participation exemption, however, as 
Gunn argues, from the perspective of the stand-alone companies it is not. 
The realignment regime benefits the recipient bank as compared to other 
recipient companies which are fully taxed on the capital gains on transferred 
assets when they dispose of the latter and such advantage is not cancelled 
out and is unlikely to be justified by the fact that the transferring bank may 
be worse off under the realignment scheme than any other company which 
may apply the participation exemption on gains on the shares received. The 
main difficulty could, indeed, be to prove that the regime is necessary to 
achieve the proclaimed aim of mitigating double taxation and thus, that it 
is proportional.1718 In all events, the Court’s (lack of) reasoning in this case 
does not affect the conclusion that double tax relief measures – either those 
concerning economic or juridical double taxation – can, in principle, be 
justified by the nature and general scheme of the system. 

The General Court’s British Aggregates judgments deserve attention also 
from the point of view of their reasoning on the justification by the nature 
and general scheme of the system. In the first judgment, the GC held with 
regard to the question whether the exemption of exports of aggregates from 
the AGL was justified by the nature and scheme of the system that: 

“[...] it is clear that the AGL, which [...] applies to the commercial exploitation 
of aggregates, and is thus charged against products and not on the income of 
producers, does indeed constitute an indirect tax, governed by the principle 
of taxation in the country of destination laid down under Article 91 EC [now 
Article 111 TFEU].

It is clear from case-law that a specific tax measure which is justified by the 
internal logic of the tax system is not subject to the application of Article 87(1) 
EC [...].

In the present case, the exemption for exports cannot therefore be considered 
to confer a selective advantage on exporters since it is justified by the nature of 
the AGL as an indirect tax. [...]”1719

1718. Ibid. p. 131.
1719. Case T-210/02 British Aggregates Association v Commission, paras. 151-153.
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This reasoning endorsed the Commission’s argument presented in its obser-
vations that the exemption of exports from the AGL was aimed at – in line 
with the inherent logic of all indirect taxes based on the principle of con-
sumption – avoiding any double taxation of exported products.1720 The CJ 
on appeal did not rule on the merits of this reasoning. It quashed this part 
of the GC’s judgment (too) on the ground that it was based on an argument 
that had not been included in the Commission’s contested decision.1721 In its 
second judgment, the GC upheld the conclusion that the export exemption 
was not selective although not on the ground that it was justified by the 
nature of the AGL but that exports were not objectively comparable to the 
marketing of aggregates in the UK. The non-comparability was established 
in the light of the objective of the AGL. Here the Court referred to the 
fact that the AGL was designed to tax only materials that are exploited as 
aggregates and that it was also intended to steer the demand for aggregates 
towards secondary aggregates. The GC considered that the achievement of 
these objectives cannot be ensured in the case of exporting the materials. 
This was based, in the end, on the original reasoning of the Commission 
according to which the UK authorities have no means of control over the 
use of aggregates outside their jurisdiction and thus, their taxation may lead 
to unequal treatment of exported aggregates if those were used for purposes 
which would be exempt if exploitation occurred in the UK. 1722  

Besides the preferential taxation of cooperatives in Paint Graphos and the 
higher insurance premium tax on certain insurance contracts susceptible to 
tax avoidance in GIL Insurance, the few other measures that the Court has 
held to be justified by the nature and general scheme of the system pursued 
quite varied objectives. In AEM, the increased charge on certain hydroe-
lectric and geothermal power stations for access to and use of the national 
electricity transmission system was intended to offset the advantage created 
for those undertakings, during a transitional period, by the liberalization 
of the market in electricity following the implementation of the pertinent 
Union Directive. In view of this the Court held that “the different treatment 
of undertakings in relation to charges [was] attributable to the nature and 
general scheme of the system of charges in question”.1723   Another case 
where no State aid was found to be present on the basis of the general 
scheme of the system is Bouygues, which is especially interesting for the 
reason that the Court linked this reasoning not to the selectivity element 
of the concept of State aid but to that of ‘State resources’. In particular, it 

1720. Ibid. para. 149.
1721. Case C-487/06 P British Aggregates, paras. 164-178. 
1722. Case T-210/02 British Aggregates Association v Commission, paras. 97-100.
1723. Joined Cases C-128/03 and C-129/03 AEM SpA and AEM Torino SpA, para. 43.
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held that the waiver by the French State of part of the telecommunication 
licence fees vis-à-vis two operators did not constitute State aid, as it was 
inevitable because of the general scheme of the system specifically, the 
requirement of equal treatment of all operators set out under the EU rules 
on telecommunication.1724 The CJ when upholding the GC’s judgment cla-
rified that this reasoning meant that the condition of an ‘intervention by the 
State or through State resources’ has not been satisfied in the case at hand,1725 
supposedly, because the measure could not be attributed to the French State. 

Admittedly, the two latter cases did not concern tax measures but fees char-
ged by the State for the use of infrastructure. Nevertheless, as we do not 
see any particular reason for which fiscal measures should be distinguished 
from other forms of potential State support as regards the use of the justi-
fication by the nature and general scheme of the system,1726 the cases may 
provide relevant lessons also for the area of fiscal State aid. 

From the above it can be inferred that special burdens which lead to prima 
facie selective differentiations may be easier to justify by the nature and 
general scheme of the system than special advantages,1727 as shown by the 
fact that out of the few cases where the justification succeeded two – GIL 
Insurance and AEM – concerned special burdens.  

(iii)  Comparison with justification grounds under the fundamental 
freedom analysis 

We can compare the reasons described above with the justification grounds 
that have been accepted in the fundamental freedom analysis. First, it is 
conspicuous that in the AEM case, the selective burden on geothermal po-
wer stations in the form of an increased charge for the use of the electricity 
transmission system was found to be justified by the advantage that these 
undertakings were enjoying due to the liberalization of the electricity mar-
ket. Such reason can be compared to the justification ground that had been 
brought up in several early fundamental freedom cases, that is, the higher 
tax burden on the free mover is justified because he or she enjoys other tax 
advantages either in the discriminating Member State or in another Member 

1724. CFI, 4 July 2007, Case T-475/04 Bouygues SA and Bouygues Télécom SA v 
Commission, para. 111.
1725. ECJ, 2 April 2009, Case C-431/07 P Bouygues SA and Bouygues Télécom SA v 
Commission, para. 102-104.
1726. Differently, the Court in Case C-409/00 Spain v Commission, paras. 53-54.
1727. Honoré, supra note 1398, p. 537.
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State.1728 The Court has firmly and consistently rejected this argument in its 
fundamental freedom case law. This raises the question whether there is any 
difference between a discriminatory tax levy disadvantaging cross-border 
movements and a selective higher burden on certain undertakings favouring 
all those who are not subject to it from the point of justifiability by an off-
setting advantage. One such difference can be that a discriminating tax levy 
deters the free mover from carrying out the specific cross-border movement 
or transaction at issue irrespective of any advantage otherwise available 
to him whilst an advantage that improves the competitive situation of an 
undertaking can, in principle, be cancelled out by a disadvantage – in the 
form of a compensating burden – that restores the balance in competitive 
positions. Thus, a selective burden that offsets a selective advantage is not 
a real threat to the objective of the State aid regime, i.e. preserving undis-
torted competition conditions in the internal market. This suggests that the 
advantage/disadvantage reasoning in the State aid domain can be a valid 
justification and therefore it should be compared to a justification ground 
in the fundamental freedom domain that is legitimate. That can be the co-
hesion (or coherence) of the tax system, which – unlike the compensating 
tax levy – is an accepted justification in the fundamental freedom analy-
sis.1729 According to this justification, a tax disadvantage which is aimed at 
offsetting a corresponding tax advantage is justified when it has the effect 
of maintaining the symmetry within one jurisdiction between the treatment 
of positive and negative elements of the tax base and ensuring the Member 
State’s legitimate claim to recapture a tax benefit which was granted tem-
porarily or with a view to later taxation. This justification requires a direct 
link between the advantage and the disadvantage (same tax, same taxpayer), 
the interpretation of which is rather volatile in the fundamental freedom 
case law.1730 Nevertheless, the latter requirement is definitely fulfilled in 
the AEM case given that the increased charge was imposed on AEM who 
also enjoyed the related advantages (same person) and the increased charge 
and the advantages were part of the same system, i.e. the regulation of the 

1728. Case 270/83 Avoir Fiscal, para. 21; ECJ, 13 July 1993, C-330/91 Commerzbank, 
para. 16 et seq.; Case C-307/97 Saint Gobain, para. 51 et seq.; ECJ, 14 December 2000, 
Case C-141/99 AMID, para. 27.
1729. ECJ, 28 January 1992, Case C-204/90 Hans-Martin Bachmann v Belgium, paras. 
21-23, 28; Case C-319/02 Manninen, para. 42; Case C-418/07 Papillon, paras. 43-51; 
Case C-157/07 Krankenheim, paras. 41-43; Case C-253/09 Commission v Hungary, 71-
75; CJ, 12 November 2012, Case C-35/11 Test Claimants in the FII Group Litigation 
v Commissioners of Inland Revenue, The Commissioners for Her Majesty’s Revenue & 
Customs, paras. 57-59.
1730. It appears that the strict interpretation of the direct link which requires this con-
dition to be met with respect to the same tax and the same taxpayer was dropped in Case 
C-319/02 Manninen, para. 45-46, however, in Case C-253/09 Commission v Hungary, 
par. 76 the ‘same tax-same taxpayer’ condition reappears again.
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electricity production and transmission market liberalised according to EU 
law (same legal framework). Thus, in the end, the justification reasoning in 
AEM resembles the use of the cohesion justification under the fundamental 
freedoms analysis. 

The correlation between the State aid- and the fundamental freedom jus-
tification may be related to the fact that AEM concerned a specific burden 
rather than a specific advantage, and a burden can be more easily assimila-
ted to a discriminatory tax obstacle than an advantage. Similar advantage-/
disadvantage-based reasoning appeared in another case dealing with a spe-
cific burden where, however, it was used to justify the advantage which 
resulted from the non-imposition on certain undertakings of the specific 
burden. In particular, in Ferring, the Court had to review a tax imposed on 
direct sales by pharmaceutical laboratories of medicinal products to phar-
macies.1731 Wholesale distributors who also sold such products to phar-
macies were not liable to the tax; they were, however, subject to certain 
public service obligations the discharge of which imposed on them extra 
costs. Pharmaceutical laboratories, on the other hand, were not subject to 
such obligations. The Court found that the non-imposition of the tax on 
wholesalers did not constitute State aid because it could be considered as a 
compensation for carrying out the obligatory public services provided that 
the amount of the exemption did not exceed the costs of carrying out such 
services.1732 Thus, the advantage of the exclusion from the sales tax was off-
set by the disadvantage of public service obligations. This way, wholesale 
distributors and laboratories were placed on an equal competitive footing. 
Although the Court referred to the possibility of a differential tax treatment 
being justified by the logic of the system, it appears to have reasoned, in the 
end, on the basis of lack of ‘advantage’ for the purposes of Article 107(1) 
TFEU.1733 

On the basis of BNP Paribas, it seems the advantage/disadvantage-based 
justification cannot succeed when the direct link requirement, in terms of 
the same undertaking being exposed to the advantage as well as the disad-
vantage, is not met.1734 As discussed above, in BNP Paribas, the justifica-
tion brought up by Italy was based on the joint position of two banking 
undertakings, one advantaged and the other disadvantaged. Although the 

1731. Case C-53/00 Ferring.
1732. Ibid.  para. 27.
1733. Ibid. paras. 17, 27.
1734. Case C-452/10 P BNP Paribas.
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Court did not discuss the argument in substantive terms, the failure of the 
justification indicates that in such situation, no cohesion-type justification 
can be relied on. 

As it appears, parallels can be shown between the State aid analysis and the 
fundamental freedom analysis as regards the use of a cohesion-type justifi-
cation. We should keep in mind, however, that in the fundamental freedom 
domain the correlation between a tax advantage and a tax disadvantage is 
accepted as a legitimate reason for escaping the prohibition of restrictions 
on free movement in order to give priority to the Member State’s claim to 
preserving its tax base integrity. On the other hand, in the field of State aid, 
it seems that a compensating advantage or disadvantage, in fact, remedies 
a previously existing competitive imbalance and as such, it promotes the 
ultimate aim of the State aid prohibition instead of suppressing it for the 
sake of another overriding public interest.

In the domain of the fundamental freedoms, the accepted justification 
grounds are – besides the cohesion of the tax system – the preservation of 
the balanced allocation of taxing rights, the prevention of tax avoidance and 
the effectiveness of fiscal supervision. As Wattel observes, this boils down 
to two main public interest reasons which may justify a breach of the free 
movement provisions by tax measures, that is, preserving tax base integrity 
and the effectiveness of fiscal supervision. These reasons are both inherently 
linked to the tax system specifically, to its logic, functioning and mecha-
nisms. If exceptions to the prohibition of restrictions on free movement 
were not allowed on these grounds the national tax systems could hardly 
operate or operate as efficiently as they otherwise do. These justifications 
are therefore ‘necessary to the functioning and effectiveness of the tax sys-
tem’. In this sense, all the justification grounds accepted in the context of 
the fundamental freedom analysis resemble the justification by the ‘nature 
and general scheme of the system’ capable of saving prima facie selective 
fiscal measures from the eventual classification as State aid.1735 

The dichotomy of internal (or intrinsic) reasons and external (or extrinsic) 
reasons appears in the context of the State aid rules only. The roots of this 
distinction can be found in the Commission Notice which states that:

1735. Differently from our analysis where all the accepted justification grounds under 
the freedoms are considered in parallel with the accepted justification under the State aid 
rules, O’Brien and Lenaerts draws a parallel only between the cohesion of the tax system 
and the ’nature and general scheme’ justification, see O’Brien, supra note 1298, p. 232; 
Lenaerts, supra note 1300, p. 305.  
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“A distinction must be made between, on the one hand, the external objectives 
assigned to a particular tax scheme (in particular, social or regional objectives) 
and, on the other, the objectives which are inherent in the tax system itself [...]”1736

The Notice then adds that the whole purpose of the tax system is to collect 
tax revenues to finance State expenditure. This suggests – without being 
explicitly pronounced – that only those objectives which are instrumen-
tal to the ultimate purpose of the tax system may be regarded as internal 
objectives and thus, capable of justifying tax differentiations. The Court’s 
formulation in the Azores case resembles to the Notice:

“A measure which creates an exception to the application of the general tax 
system may be justified by the nature and overall structure of the tax system if 
the Member State concerned can show that that measure results directly from 
the basic or guiding principles of its tax system. In that connection, a distinction 
must be made between, on the one hand, the objectives attributed to a parti-
cular tax scheme which are extrinsic to it and, on the other, the mechanisms 
inherent in the tax system itself which are necessary for the achievement of 
such objectives.”1737

Worthy of note is that despite making an express distinction between exter-
nal and internal objectives, neither the Commission Notice nor the Court 
in Azores states unequivocally that external objectives are never capable of 
justifying a differential tax measure. It is only Advocate General Geelhoed 
who explicitly stated in his Opinion in Azores that external objectives cannot 
be taken into account as a justification ground:

“[...] the essence of the justification [by the nature and general scheme] is 
that the exceptions to the application of the tax system should ‘derive directly 
from the basic or guiding principles of the tax system in the Member State con-
cerned’. In this respect, a distinction has been drawn between the ‘external’ 
objectives of a tax scheme – for example, social or regional objectives – which 
fall outside the scope of the justification, and the objectives ‘inherent in the 
tax system itself’ – for example, efficiency in tax collection and progressive 
taxation.”1738

Even this statement is limited to the justification by the ‘nature and gene-
ral scheme of the system’. The question arises, therefore, whether external 

1736. Commission Notice, para. 26. 
1737. Case C-88/03 Portugal v Commission, para. 81.
1738. Opinion of Advocate General Geelhoed, 20 October 2005, Case C-88/03 Portugal 
v Commission, para. 76.
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objective could still play a role in justifying prima facie selective measures, 
if not under the ‘nature and general scheme’ justification then independently 
from the latter. 

9.7.3.2.  Objectives external to the tax system

(i) Commission Notice 

As far as the Commission Notice is concerned, commentators generally 
interpret it as expressing a very strict view on the question whether or not 
external objectives may be taken into account as part of the assessment of 
possible justification of derogatory tax measures.1739 They normally base 
this view on paragraph 26, which makes a distinction between external 
and internal objectives of the measure from the point of view of possible 
justification by the ‘nature and general scheme of the system’. On the other 
hand, it usually remains disregarded that the Notice – although not under 
the heading called ‘Justification of a derogation by ‘the nature or general 
scheme of the system’ – describes measures which pursue general policy 
objectives as exempt from the State aid prohibition. In particular, in para-
graph 13, the Notice lays down: 

“Provided that they apply without distinction to all firms and to the production 
of all goods, the following measures do not constitute State aid: 

 –  ...

 –  measures pursuing general economic policy objectives through a 
reduction of the tax burden related to certain production costs (re-
search and development (R&D), the environment, training, employ-
ment).” 1740

Hence, the Notice includes – besides measures of a purely technical nature 
– these measures under the category of ‘general measures’. Further on, the 
Notice confirms once again that tax incentives for environmental, R&D 
or training investment, although they favour only the firms which under-
take such investments, do not necessarily constitute State aid.1741 Thus, the 
Notice’s narrow view on the possible reasons which may fall under the 
justification by the ‘nature and general scheme of the system’ – that is, 
only reasons internal to the tax system – has to be seen in the light of 
the acknowledgment that measures of general economic policy open to all 

1739. A. Bartosch, Editorial – On Being Selective in Selectivity, 8 EStAL 4 (2009), 
pp. 433-434, at p. 433; Bartosch, supra note 1556, p. 745, 747.
1740. Commission Notice, para. 13.
1741. Commission Notice, para. 14.
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undertakings operating in a Member State on an equal access basis do not 
qualify as State aid but rather ‘general measures’. Looking at the Notice as a 
whole, the Commission’s view on the range of measures falling outside the 
scope of Article 107(1) TFEU is not as narrow as it is sometimes described 
in the academic literature.   

From the structure of the Notice, it is not immediately clear whether measu-
res pursuing various policy objectives are ‘general’ because they do not meet 
the criterion of selectivity from the outset or, because – although prima facie 
selective – they can be justified. At the end, the view of the Commission 
seems to be that these measures create a distinct category which is not 
equated to justified measures. This can be inferred from Commission deci-
sions in which R&D incentives or incentives for environmentally friendly 
investments have been exempted from the classification as State aid on the 
basis that they were of a ‘general’ nature without any mention of the issue 
of possible justification (see Section 9.2.1.1).1742 In contrast, we propose that 
measures pursuing various policy goals should be regarded as a category 
of justified measures. 

In brief, we consider that paragraph 13 of the Notice should be interpreted 
as defining two categories of measures which may be justified, which are: 
(i) measures of a purely technical nature (first indent), and (ii) measures 
pursuing general policy objectives (second indent). The former category 
falls under the justification by the ‘nature and general scheme of the sys-
tem’ which is further described in paragraphs 23 to 27 of the Notice. Both 
categories are prima facie selective measures which, eventually, fall outside 
the scope of Article 107(1) TFEU at the second stage of the selectivity 
analysis. As regards measures pursuing a certain policy objective, they are 
prima facie selective due to the fact that they favour a certain category of 
undertakings which engages in R&D activities or environmentally friendly 
investments or creation of employment etc. In view of the criterion of com-
parability which operates at the first stage of the selectivity assessment in 

1742. See, for example, the decisions mentioned in supra note 1326. However, Decision 
N 480/2007 – Spain – The Reduction of Tax from Intangible Assets is rather confusing 
in this respect, as it first qualifies the measure as general (para. 15) then it states that the 
conditions of the application of the measure are justified by the logic of the Spanish tax 
system (para. 19) which seems to imply that the measure is justified by the nature and 
general scheme of the tax system concerned. In this regard, O’Brien observes that the 
justification on the latter ground is not always clearly distinguished from the ‘general 
measure’ exception. Her conclusion is that measures following general industrial, eco-
nomic and social policy objectives should fall under the ‘general measure’ exception and 
not under the justification by the ‘nature and general scheme of the system’, see O’Brien, 
supra note 1298, pp. 224-225.   
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our proposed analytical framework – i.e. taxing in line with the ‘ability to 
pay’ principle – undertakings which are engaged in such activities cannot 
be considered to be in an objectively different situation from those under-
takings which do not invest in such projects. As they are comparable to the 
rest of the undertakings, a tax incentive which favours them is necessarily 
prima facie selective. They can, however, escape the State aid qualification 
as measures being justified by their legitimate (general policy) objective. 
For this, besides the requirement of having a legitimate objective, they have 
to meet the two other conditions we mentioned above with regard to the 
justification by the ‘nature and general scheme’. In particular, they have to 
be accessible to all those undertakings which are in a comparable situation 
in view of the (general policy) objective of the measure, and they have to 
be proportional to such objective.         

(ii) Case law 

As far as the Courts’ position is concerned, the case law is far from being 
clear on the question whether or not external objectives may justify prima 
facie selective fiscal measures. At one extreme of the case law is the CJ’s 
judgment in British Aggregates, which suggests that policy objectives, such 
as environmental protection, cannot be attributed any relevance in assessing 
whether a Member State measure constitutes State aid pursuant to Article 
107(1) TFEU:

“[...] the need to take account of requirements relating to environmental pro-
tection, however legitimate, cannot justify the exclusion of selective measures, 
even specific ones such as environmental levies, from the scope of Article 87(1) 
EC (see, to that effect, inter alia Case C-409/00 Spain v Commission, para-
graph 54), as account may in any event usefully be taken of the environmental 
objectives when the compatibility of the State aid measure with the common 
market is being assessed pursuant to Article 87(3) EC [now 107(3) TFEU].”1743

The precursor of this statement is in Spain v Commission, which concerned 
a non-fiscal aid scheme in the form of subsidised loans that Spain implemen-
ted to support the renewal of the commercial vehicle fleet of self-employed 
natural persons and SMEs.1744 The Court confirmed the Commission’s 
assessment that the scheme was selective as it favoured certain underta-
kings, that is, natural persons and SMEs carrying on transport operations 
for their own account or for others. Spain relied on the ‘nature and general 
scheme’ justification to defend the measure arguing that the exclusion of 
large undertakings, which replace their vehicles more regularly and without 

1743. Case C-487/06 P British Aggregates, para. 92.
1744. ECJ, 13 February 2003, Case C-409/00 Spain v Commission.
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any need for aid for that purpose, was required by the general scheme of 
the support measure aimed at the protection of the environment and road 
safety. The Court, first, held that Spain has not adduced any evidence of 
the ‘existence of a system of charges in the general interest’. This suggests 
that the ‘nature and general scheme’ justification concerns exclusively fis-
cal measures where there is a system of compulsory charges in place and 
where the aid is granted in the form of a relief from a charge being part of 
that system. Furthermore, the Court pointed out that the objective that the 
scheme was claimed to pursue in the general interest cannot be recognized 
within the scope of Article 107(1): 

“[...] At  best, [the Kingdom of Spain] has set out the grounds of general inte-
rest to which it is the aim or effect of the aid scheme at issue to contribute, that 
is, the protection of the environment and road safety. 

Those grounds, however, legitimate, and supposing them to be established, are 
ineffective at the stage of the assessment of a national measure with regard to 
Article 92(1) of the Treaty [now Article 107(1) TFEU] [...]”1745

Thus, the Court reasoned that the ‘nature and general scheme’ justification 
cannot be invoked in the context of a non-fiscal aid scheme at all and the 
aim of the measure, however legitimate, is not capable of being taken into 
account outside the scope of such justification. 

In British Aggregates, the CJ first, rejected that the inconsistencies in the 
definition of the scope of the AGL could be justified by the nature and 
general scheme of the system referring to the secondary objective of the 
AGL, namely, that of maintaining the international competitiveness of cer-
tain sectors.1746 Second, with regard to the primary objective of the AGL, it 
held, in paragraph 92 cited above, that requirements of environmental pro-
tection cannot be taken into account in deciding whether or not a measure 
fulfils the conditions for being qualified as State aid within the meaning of 
Article 107(1). The Court considered that the only place within the State aid 
analysis where the environmental objective of a measure may play a role is 
the assessment of the compatibility of the aid with the internal market under 
Article 107(3) TFEU, that is, after the State aid character of the measure 
has already been established. This latter statement is an addition to the 
formulation used in Spain v Commission, which makes the Court’s position 
even stricter and more unequivocal as regards the possibility of taking into 
account environmental and – presumably – other general policy objectives 
within the framework of the analysis of selectivity. It basically excludes the 

1745. Ibid. paras. 53-54. 
1746. Case C-487/06 P British Aggregates, para. 88.
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relevance of such objectives when examining whether a measure fulfils the 
criteria of State aid. This restrictive approach is all the less understanda-
ble considering that such reasoning was not necessary for finding the AGL 
selective. As the Court itself argued, leaving certain materials that can be 
used as aggregates out of the scope of the AGL could not be perceived as 
being in accordance with the nature and general scheme of a levy taxing 
the commercial exploitation of aggregates for ecological reasons especially 
when it was clear that the exclusions served the purpose of preserving the 
competitiveness of certain sectors. The AGL could have been qualified as 
selective simply on that basis – as the General Court’s second judgment 
perfectly proves – without ruling out the relevance of environmental objec-
tives for the concept of State aid in such definitive terms as the CJ did. Quite 
inexplicably, the judgment does not even refer to the distinction between 
objectives intrinsic and extrinsic to the tax system. 

The Azores judgment, which makes the latter distinction, is in the middle 
of the scale constituted by the case law insofar as it implies that objectives 
extrinsic to the tax system under review cannot be considered under the 
justification by the ‘nature and general scheme of the system’. Yet it does 
not completely exclude the possibility that various policy objectives pursued 
by national measures may influence the qualification of such measures as 
State aid under Article 107(1).   

Finally, at the other extreme of the case law are those cases where the Court 
– at least, tacitly and indirectly – acknowledged the relevance of social, 
environmental or other policy goals when examining the selectivity and 
potential justifiability of differentiating national measures. Although the out-
come of all these cases was that the Court dismissed the justification based 
on general policy objectives, the reason for the dismissal was not the nature 
of the objective itself but rather the way in which the measure intended to 
achieve such objective. The most prominent of these cases is Adria-Wien 
Pipeline, where the Court rejected the justification of the energy tax rebate 
on ecological grounds, not as a matter of principle but having regard to 
the actual implementation of the measure. The Court pointed out that the 
consumption of energy by undertakings in the manufacturing sector is just 
as harmful to the environment as the consumption of energy by the service 
sector, therefore, there is no reason to limit the rebate to the manufactu-
ring sector. Similarly, the Court’s reasoning in Netherlands v Commission 
implies that a partial exemption from a levy on the use of fertilizers granted 
to undertakings growing crops under glass allegedly aimed at environmen-
tal protection could have been justified if the Netherlands had provided 
scientific evidence that fertilizing crops grown in a glasshouse pollute the 
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environment to a lesser extent than fertilizing plants grown in the open air.1747 
In Kimberly Clark, a non-fiscal State aid case, the national measure under 
review was a form of financial support granted by France through a State 
fund to undertakings which laid off a certain number of employees and 
which were obliged by law to provide assistance to those employees in order 
to ease the consequences of redundancy.1748 The measure pursued a social 
aim, which, however, did not make it automatically selective State aid. The 
qualification of the scheme as State aid was rather based on the fact that the 
State fund enjoyed discretionary powers in choosing which undertakings 
would be granted the support and in what amount. This suggests that in the 
absence of discretionary powers the Court could just as well have found the 
scheme justified. In Maribel bis/ter the greater reduction in social security 
contributions for employers who employed manual workers in the sectors 
which were most exposed to international competition was found to be 
a selective measure that could not be justified, not because it pursued an 
employment policy objective – i.e. promoting the employment of workforce 
carrying out manual work – but rather because it was limited to certain 
sectors which could not be explained by such objective.1749 As it appears, in 
all these cases the factual circumstances of the case at hand led the Court to 
the rejection of the justification rather than the fact that the measure pursued 
various policy objectives.1750 In other words, the justification failed because 
the measures were either not suitable or necessary to achieve their declared 
– otherwise acceptable – objective. Thus, the problem was not the nature of 
the objective but the measure’s proportionality. 

The Court’s analysis in these cases implies that general policy objectives can 
be taken into account in the examination of possible justification of prima 
facie selective measures, which is rather contradictory to the statements in 
British Aggregates. The appeals judgment in the NO

x 
case could have been 

an opportunity for the Court to clarify this issue.1751 At the first instance, the 
General Court held that the system of emission trading planned to be imple-
mented by the Netherlands did not constitute State aid, first, because the 
differential treatment it introduced concerned different situations, or alter-
natively, because the differential treatment was justified by the nature and 
general scheme of the system (see Section 9.7.2.2.). As regards the latter, the 
General Court did not hesitate to hold that in the light of the environmental 

1747. ECJ, 29 April 2004, Case C-159/01 Netherlands v Commission, paras. 44-47.
1748. ECJ, 26 September 1996, Case C-241/94 France v Commission. 
1749. ECJ, 17 June 1999, Case C-75/97 Belgium v Commission, para. 39.
1750. Prek and Lefèvre, supra note 1313, pp. 343-344.
1751. Ibid.
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objective of the scheme the advantage for large emitters subjected to stricter 
regulations concerning emission standards than other undertakings was in 
accordance with the nature and general scheme of the system: 

“In the present case, the beneficiary undertakings are determined in accord-
ance with the nature and general scheme of the system, on the basis of their 
significant emissions of NOx and of the specific reduction standard to which 
they are subject. Ecological considerations justify distinguishing underta-
kings which emit large quantities of NOx from other undertakings [...]”1752

The CJ overturned the General Court’s judgment with a reasoning that did 
not bring about the desired clarification as regards the question whether 
environmental objectives are of such nature which can be considered under 
the ‘nature and general scheme’ justification or, in general, as a justifica-
tion for prima facie selective measures. First, the CJ appears to have taken 
the strict position known from British Aggregates by reiterating that the 
environmental objective does not justify the exclusion of selective measures 
from the scope of Article 107(1) TFEU having regard to the fact that such 
objective may, in any case, be considered under the compatibility assess-
ment of the State aid measure pursuant to Article 107(3).1753 However, as 
Prek and Lefèvre point out, right after this the Court changed the course of 
its reasoning criticizing the actual implementation of the scheme which was 
not consistent with its objective irrespective of the nature of such objective.1754 
In particular, the Court found that the quantitative criterion according to 
which the undertakings eligible for emission trading were determined was 
not inherent in the scheme and thus, justified on environmental grounds, 
while the substantial NO

x 
emissions of the eligible undertakings and the 

specific reduction standards applicable to them were not sufficient to ena-
ble the measure to avoid classification as State aid.1755 This implies that 
an environmental objective can, in principle, justify prima facie selective 
measures, provided that the circle of undertakings entitled to the advantage 
is defined by criteria which are consistent with such objective and which 
are capable of designating beneficiaries that are sufficiently different from 
the non-beneficiaries.           

To date, the last word on the relevance of environmental objectives for justi-
fication purposes under the State aid analysis has been given by the General 
Court in its second judgment in British Aggregates. In this judgment, the 

1752. Case T-233/04 Netherlands v Commission, para. 99. 
1753. Case C-279/08 P Commission v Netherlands, para. 75.
1754. Prek and Lefèvre, supra note 1313, pp. 344.
1755. Case C-279/08 P Commission v Netherlands, paras. 76, 78.
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GC discusses in several paragraphs whether the exemption from the AGL of 
certain materials which can be utilised as aggregates may be justified by the 
nature and general scheme of the system and concludes that it cannot. This 
conclusion is once again based on the inconsistency of the exemptions with 
the environmental objective of the AGL which – in effect – results in their 
disproportionality. While the General Court qualifies the AGL at issue in the 
concrete case as selective State aid, it leaves no doubt about the fact that it 
could – in principle – be justified based on its environmental objective. This 
is apparent from the following statements:

“[...]  for the purposes of [the] assessment [of the justification by the nature 
and general scheme], a distinction must be made between, on the one hand, 
the objectives attributed to a particular tax regime and which are extrinsic to 
it and, on the other, the mechanisms inherent in the tax system itself which are 
necessary for the achievement of such objectives, since, as basic or guiding 
principles of the tax system in question, those objectives and mechanisms could 
support such justification, which it is for the Member State to demonstrate [...].

[...] the environmental objective of the AGL is essentially designed to encourage 
a shift in demand for ‘primary’ aggregates in the construction industry towards 
‘secondary’ aggregates, which are the by-products of or waste from other pro-
cesses, as well as towards ‘recycled’ aggregates [...] The criteria determining 
the ‘normal’ nature of the taxation provided for under the AGL [...] and that 
objective are thus the basic or guiding principles of the Act, on the basis of 
which any justification for tax differentiation must be assessed.”

This reasoning highlights that the conclusion that the environmental objec-
tive of the measure is relevant in the examination of its justification is clo-
sely related to the nature of the AGL as a specific environmental levy. The 
fundamental underlying principle and objective of such levy is environmen-
tal protection; therefore, in the dichotomy of internal/external objectives, 
such objective can in no way be regarded as external to the system of the 
AGL. In view of this, it appears to be evident that environmental objectives 
can, as a matter of principle, justify a prima facie selective environmental 
levy. At the same time, such conclusion cannot be generalised and automa-
tically applied to all sorts of policy objectives and all sorts of national tax 
measures, especially, those which do not constitute a subsystem themselves 
with their own underlying principle but rather, form part of a comprehensive 
system governed by a principle unrelated to environmental protection. 

In summary, the GC’s second British Aggregates judgment confirms the 
relevance of environmental objectives in the justification phase of the 
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selectivity analysis only with regard to specific environmental taxes and 
levies.1756 Therefore, even after this judgment, it is arguable whether tax 
incentives aimed at promoting environmental protection or other policy 
goals which are provided for within the general corporate tax system are 
capable of being justified by their given policy goal. In the case of such 
measures, the policy goal that they pursue qualifies as an external objective 
in the context of the corporate income tax system. Therefore, the dilemma 
about the legitimacy of external objectives as justification grounds remains 
unanswered.1757 This is all the more true if we consider that almost all the 
cases where the Court implied that ecological objectives can be taken into 
account in the justification of prima facie selective measures concerned 
special environmental taxes or a scheme the fundamental underpinning prin-
ciple of which was environmental protection. This was the case, besides 
British Aggregates, in Adria-Wien Pipeline (tax on energy consumption), 
Commission v Netherlands (tax on use of fertilizer) and NO

x
 (emission 

trading system). Therefore, the only case where the Court indirectly and 
implicitly accepted an external – employment policy – objective as a ground 
capable of justifying a prima facie selective fiscal measure was Maribel 
bis/ter.1758                 

(iii) Proposed method of analysis

The analysis above shows that the Commission Notice (as well as its prac-
tice) and the Courts’ case law is highly inconsistent as regards the questi-
on whether fiscal measures which pursue various economic, social or en-
vironmental policy objectives fall within the scope of the prohibition of 

1756. Rossi-Maccanico draws the opposite conclusion from the GC’s first judgment in 
British Aggregates. According to him, that judgment confirms that fiscal selectivity may 
be justified by general economic objectives being different from the inherent logic of the 
tax system, see Rossi-Maccanico, supra note 1624, p. 98. Even if such interpretation had 
been correct at the time, after the setting aside of this judgment by the CJ the conclusion 
has lost its validity.       
1757. Prek and Lefèvre suggested, even before the GC’s second judgment in British 
Aggregates, that the case law should be interpreted in a way that external objectives are 
excluded as justification solely with respect to differential treatment within a general 
system of taxation; the situation would be different “in relation to differential treatment 
forming part of a wider scheme, which has a specific purpose worthy of protection and 
applies to all undertakings held to be in a comparable situation”, see supra note 1313, p. 
343. 
1758. Case C-75/97 Belgium v Commission, para. 37-39. Although these paragraphs 
discuss the ‘nature and general scheme’ justification, it is likely that if the reduction in 
social security contributions granted to employers employing manual workers had not 
been limited to certain sectors, the Court would have cleared it on the ground that it was 
a general measure in the meaning of paragraph 13, second indent, of the Commission 
Notice instead of finding it a prima facie selective measure which is, however, justified 
by the nature or the general scheme of the social security system.   
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State aid set out in Article 107(1) TFEU or they can be exempted from that 
prohibition and if so, under what conditions and through which method of 
analysis. Therefore, we propose to resolve this question by treating these 
measures as another category of prima facie selective measures capable of 
being justified and as such, escaping the eventual classification as State aid. 
Our proposal concerns a broad category of fiscal measures. It is not limited 
to specific environmental taxes or other type of special levies governed by 
public health or other objectives. It also extends to measures which form 
part of a comprehensive system; notably, tax incentives and other reliefs 
within the general corporate tax system which are aimed at various gene-
ral policy objectives. According to our proposal, this category of measures 
would be treated very similarly to fiscal measures whose selectivity is jus-
tified due to the fact that they derive from the nature and general scheme 
of the system. As concluded in Section 9.7.3.1. (i), the ‘nature and general 
scheme’ justification revolves around the objective of the measure under 
review which is equally true for the justification of policy measures. In 
addition, both categories of measures must fulfil the same three criteria in 
order to be found justified. In particular, (i) they must pursue a legitimate 
objective; (ii) the conditions upon which they apply must be such that all 
undertakings which are in a comparable factual and legal situation in the 
light of the (legitimate) objective of the measure are entitled to benefit from 
the measure; and (iii) the measure must be proportional in the sense that 
it is suitable and necessary for achieving the objective pursued. The main 
difference between the two categories concerns the first of these conditions. 
The ‘nature and general scheme’ justification applies to measures pursuing 
objectives internal to the tax system whereas the ‘policy measure’ justifica-
tion applies to measures aimed at external objectives which have nothing to 
do either with the inherent mechanisms and functioning of the tax system 
or with its ultimate goal of revenue raising. Policy measures are clearly ai-
med at influencing the behaviour of the taxpayers in order to achieve some 
general policy goal of a social, environmental or other character. As regards 
the condition of legitimacy of the objective, objectives which are internal 
to the tax system are per se legitimate whereas the legitimacy of external 
objectives is a question of appraisal, which undeniably brings an element 
of subjectivity to the State aid analysis.  

Admittedly, this proposal is not underpinned either by the Commission 
Notice or the case law. The Commission Notice treats measures following 
various policy goals as general measures which fall outside the scope of 
Article 107(1) TFEU from the outset and not as prima facie selective but 
justifiable measures. The Courts do not seem to acknowledge any justi-
fication other than the ‘nature and general scheme’ within the State aid 
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analysis. Nonetheless, our proposal would fills in a gap, as it offers a solu-
tion to some of the acute questions of the theory of State aid which so far 
have been left unanswered by the Commission’s practice and the Courts’ 
case law. Compared to the Commission Notice, our proposal ensures that 
‘policy measures’ can be monitored for their proportionality, as the propor-
tionality test forms part of the examination of justification. The proposal 
also brings about a more consistent and systematic approach, as it would 
analyse ‘policy measures’ by the same methodology as measures deriving 
from the nature and scheme of the system. Last but not least, by introducing 
a stable and transparent methodology for the State aid analysis of ‘policy 
measures’ it would bring about more predictability as regards the question 
how Member States may pursue their various policies through their tax 
systems without the risk of their measures being considered selective State 
aid. However, the precondition for increased predictability is that legitimate 
general policy objectives must be clearly distinguished from non-legitimate 
ones.

As Bartosch points out, State aid control would be deprived of all its 
meaning if Member States could simply rely on any policy goal whatsoever 
that they may wish to pursue in order to argue that their measures are justi-
fied and therefore, non-selective in the light of those goals.1759 Admittedly, 
identifying permissible and impermissible policy objectives is anything 
but simple. This, in fact, is the most delicate and fragile point of our pro-
posed method, which, however, seems to be unavoidable. The alternative 
is that each and every fiscal measure aimed at realizing policy objectives 
of any kind which could (potentially) affect the competitive positions of 
undertakings unequally would be considered selective and non-justifiable 
and in turn, State aid. All these measures would have to be notified by the 
Member States under Article 108(3) TFEU and the Commission could, at 
most, declare them compatible with the internal market. This would, how-
ever, jeopardise the Member States’ ability to formulate and carry out their 
policies in the areas of competences which are reserved for them in the 
Treaties as well as the Commission’s ability to exercise effective State aid 
control. As far as the view expressed in the Commission Notice is concer-
ned, i.e. treating measures pursuing general policy objectives as ‘general 
measures’ which do not at all fall within scope of Article 107(1), it cannot 
either circumvent the problem of distinguishing legitimate and non-legiti-
mate policy objectives. Measures following an unacceptable objective, such 
as export incentives, cannot and will not escape the classification as State 
aid even under the label of ‘general measures’. This has been proven by 

1759. Bartosch, supra note 1556, p. 741.
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the Court’s case law on export incentives. Only those measures qualify as 
‘general measures’, according to paragraph 13 of the Notice, which follow 
such selected and in turn, accepted objectives as research and development 
(R&D), the environment, training and employment. 

Having regard to the above, we agree with Bartosch that the justification 
phase of the State aid analysis calls for a ‘rule of reason’ approach of the 
kind that is well-known from the fundamental freedom analysis.1760 The 
following elements which we consider being part of the State aid justifica-
tion analysis approximate the latter to the ‘rule of reason’: (i) the key role 
that the purpose of the measure plays in determining whether an apparently 
selective measure could, eventually, escape the qualification as State aid; 
(ii) the fact that the differentiating measure should be explained by a suf-
ficiently worthy public interest reason which is expressed in the general 
policy objective of the measure; (iii) the balancing between the objective of 
the State aid regime and the objective of the measure which characterises 
the examination of justifiability; and (iv) the role attributed to the principle 
of proportionality in the justification. The application of the ‘rule of rea-
son’ – precisely because of the characteristics just mentioned – involves an 
element of subjectivity and uncertainty. It depends on the appraisal of the 
adjudicator whether an objective is legitimate enough and a public interest 
reason is worthy enough to overrule the basic guarantee of undistorted com-
petition or unrestricted freedom of movement in the internal market. In the 
context of the fundamental freedom case law, we are used to the fact that it 
is basically the Court who defines the overriding reasons in the public inte-
rest which could be given priority over the fundamental freedoms and could 
thus, be accepted as a reason for justifying restrictions on the latter. By now 
in the direct tax case law a fixed set of justification grounds has emerged 
which are accepted, as a matter of principle, in the application of the ‘rule 
of reason’. A similar process could be expected to take place with regard to 
the justification of prima facie selective fiscal measures pursuing a general 
policy objective. Until then, a certain degree of uncertainty as regards the 
scope of the State aid concept in relation to fiscal measures will inevitably 
persist. Nevertheless, at least with regard to the framework of analysis, our 
proposed approach to policy measures would bring about certainty and con-
sistency as compared to the situation currently prevailing. 

From the above, it is apparent that the ‘rule of reason’ is especially apt to 
examine the justifiability of measures pursuing general policy objectives. 
Nonetheless, the justification of measures which derive from the nature 

1760. Ibid. p. 752. Similarly, Wattel, supra note 1298, p. 134. 
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and general scheme of the system follows basically the same pattern with 
the only difference that in their case, the question which objectives can 
be considered legitimate for the purpose of justification can be answered 
according to known parameters and thus does not depend on a necessarily 
subjective appraisal. 

Some academic commentators are rather sceptical about a possible applic-
ation of the ‘rule of reason’ in the State aid analysis. Prek and Lefèvre 
observe that using the objective of the measure as a criterion of comparison, 
as laid down in Adria-Wien Pipeline, is conceptually different from the 
‘rule of reason’ approach. They seem to substantiate this on the ground 
that the comparison provided for by Adria-Wien Pipeline takes place at the 
level of examining prima facie selectivity for the purpose of designating 
the circle of undertakings whose treatment should be compared whereas 
the ‘rule of reason’ traditionally belongs to the level of justification.1761 This 
argument is not valid in the context of our proposed method of analysis 
where the examination of justification also involves a comparison and it is 
precisely this level where the objective of the measure comes into play. In 
addition, in our proposed analytical framework the legitimacy of the objec-
tive of the measure is in no way indifferent from the point of view of the 
function which such objective fulfils at the justification stage of the analy-
sis. Honoré has doubts about the practical application of a ‘rule of reason’ 
approach.1762 He identifies the ‘rule of reason’ with an ‘aim-based test’. He 
points out that due to the enforcement mechanism of the State aid rules it 
is national courts, national authorities, the beneficiary undertakings and the 
competitors of the latter which have to assess, in the first place, whether a 
national measure constitutes State aid. According to Honoré, it seems to be 
unrealistic to require these actors to apply an aim-based justification test 
requiring complex assessment of what the measure was intended for when 
determining whether or not a measure falls under Article 107(1) TFEU. 
This difficulty, however, is already present with regard to the ‘nature and 
general scheme’ justification, the application of which, albeit involving a 
lesser degree of discretion, does not seem to be much simpler than the ‘rule 
of reason’ approach we propose. On the other hand, Honoré also acknow-
ledges that the ‘rule of reason’ approach prevents the State aid concept from 
becoming too wide encompassing all regulatory acts of the Member States 
by which they implement their various policies. Thereby the ‘rule of reason’ 
ensures that the Union institutions do not interfere unnecessarily in areas 
falling within the competence of the Member States.1763 López criticizes 

1761. Prek and Lefèvre, supra note 1313, p. 340.
1762. Honoré, supra note 1398, p. 536.
1763. Ibid.
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the proposal to distinguish between permissible and impermissible policy 
objectives for involving too much uncertainty.1764 The proposal by Kurcz 
and Vallindas also involves an appraisal of the policy objective pursued by 
the measure under review insofar as it suggests distinguishing objectives of 
general policy and specific objectives.1765 This, however, does not seem to do 
more than shifting the problem of distinguishing ‘general’ and ‘selective’ to 
the ambit of objective instead of the measure itself. Finally, on the other side 
of the academic spectrum is Bartosch, who has convincingly advocated that 
the concept of selectivity is “the very ground where a properly defined and 
applied “rule of reason” may see its finest hour”.1766 Our proposed method 
of analysis as regards the assessment of policy measures under the State aid 
rules is built on this tenet. 

(iv) Which external objectives are legitimate?

In distinguishing between legitimate and illegitimate or permissible and 
impermissible objectives for the purposes of applying the ‘rule of reason’ 
in the justification phase of the selectivity analysis it may be instructive to 
look at, again, the area of fundamental freedoms where such approach has 
already a long history. As discussed in Section 9.7.3.1. (iii), the application 
of the ‘rule of reason’ in the fundamental freedoms case law resulted in the 
emergence of accepted justification grounds. Restrictions on the fundamen-
tal freedoms by direct tax measures may be justified by the need to preserve 
the balanced allocation of taxing rights or the coherence of the tax system, 
the need to prevent tax avoidance and to ensure the effectiveness of fiscal 
supervision. As these grounds are all related to either the integrity of the tax 
base or the efficient functioning of the tax system of a Member State, they 
can all be considered as reasons or objectives internal to the tax system. 
Reasons external to the tax system have never been accepted, at least as a 
matter of practice, as a justification for a discrimination or a restriction on 
free movement. 

In Verkooijen, the Court relying on its non-tax case law pronounced, in a 
general manner, that objectives of an economic nature cannot be invoked as 
a justification for a restriction on the fundamental freedoms.

“[...] according to settled case-law, aims of a purely economic nature cannot 
constitute an overriding reason in the general interest justifying a restriction 
of a fundamental freedom guaranteed by the Treaty (Case C-120/95 Decker v 

1764. López, supra note 1556, p. 815.
1765. Kurcz and Vallindas, supra note 1326, p. 177. 
1766. Bartosch, supra note 1556, p. 752.
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Caisse de Maladie des Employés Privés [1998] ECR I-1831, paragraph 39, 
and Case C-158/96 Kohll v Union des Caisses de Maladie [1998] ECR I-1931, 
paragraph 41).”1767

In this case, one of the intervening Member States tried to argue that the 
Netherlands legislation which exempted from income tax dividends recei-
ved by individual shareholders only when the dividends were paid by com-
panies established in the Netherlands was justified on the ground that it was 
intended to promote the economy of the Netherlands by encouraging invest-
ments in Netherlands companies. Actually, in the light of this argument the 
legislation at issue appears to have granted a selective (indirect) advantage 
to resident companies rather than having discriminated against shareholders 
investing in non-resident companies. Thus, the measure could just as well 
have been scrutinized under the State aid rules instead of the freedom of 
movement of capital. In this light, the rejection of the justification on the 
basis of purely economic reasons is an indication that such justification 
would not succeed in the area of the State aid rules either. 

The statement in Verkooijen appears to be a categorical refusal as justifica-
tion grounds of all objectives related to general economic policy. However, 
the term ‘aims of a purely economic nature’ is rather general and imprecise 
therefore, the question can be raised what aims exactly are disqualified 
and whether there is any aspect of the economic policy of a Member State 
which could justify a hindrance to the freedom of movement. An aspect 
of economic policy that is worthy of protection even against the unfette-
red exercise of free movement could, for example, be the promotion of 
research and development (R&D). As regards the latter, the Court held in 
Laboratoires Fournier that it may be an overriding reason relating to public 
interest. However, the French provision at issue, which denied the benefit of 
an R&D tax credit with respect to research carried out outside France, could 
not be justified on this ground, as it was found to contradict the objective 
of the Union policy on research and technological development aimed at 
facilitating cooperation between undertakings of different Member States 
in the field of research and removing legal and fiscal obstacles to such coo-
peration.1768 This shows that while the promotion of R&D is, in principle, a 
sufficiently worthy public interest, discrimination against the provision of 
cross-border services in the form of research activities cannot be regarded 
as necessary in order to achieve such public interest objective. In Jundt, 

1767. ECJ, 6 June 2000, Case C-35/98 Staatssecretaris van Financiën v B.G.M. Verkooijen, 
para. 48.
1768. ECJ, 10 March 2005, Case C-39/04 Laboratoires Fournier SA v Direction des 
vérifications nationales et internationals, para. 23.
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the Court went further when it clarified that a measure which restricts the 
freedom of providing services by denying an income tax concession for 
income from teaching carried out in another Member State does not comply 
with the principle of proportionality even if such measure were assumed 
to be aimed at promoting teaching, research and development.1769 Then in 
Commission v Austria, it was clearly pronounced that the promotion of 
R&D as an objective serving the public interest cannot be understood as 
promotion of R&D at national level. The same was held with regard to the 
promotion of education and training. For this reason, the Austrian rules 
which limited the deductibility of donations to gifts which were made 
to Austrian research establishments or universities were found not to be 
necessary in order to achieve the objectives of promotion of R&D, educa-
tion and training.1770 Besides the promotion of research and development, 
other objectives that are suspect of being economic in nature have also been 
accepted – in theory – as justifications. In Jäger the Court acknowledged 
that “[i]t is, [...], conceivable that objectives connected with the carrying 
on of the activities of agricultural and forestry holdings and preservation 
of jobs in the latter in cases of inheritance may in themselves, in certain 
circumstances and under certain conditions, be in the public interest and 
capable of justifying restrictions on the free movement of capital”.1771 The 
facilitation of economic activities and the maintenance of jobs in a certain 
sector is undoubtedly an ‘aim of a purely economic nature’. As Lang points 
out, this statement either means that some objectives within the broad notion 
of ‘economic aims’ need to be distinguished or it implies that the Court 
has set aside its reservation regarding justifications of a merely economic 
nature.1772 It is important, however, that the justification in Jäger eventually 
did not succeed, as the refusal of the tax advantages at issue to heirs who 
inherit an agricultural or forestry holding which is not situated in Germany 
was not necessary to achieve the objective concerned. Similarly, in Geurts 
and Vogten the reason why the measure at issue could not be justified was 
not the economic nature of the objective it pursued but the fact that it was 
not proportional to that objective. As the Court stated: 

“[...] in relation to the objective of preventing inheritance tax from jeopar-
dising the continuation of family undertakings, and therefore the jobs which 

1769. ECJ, 18 December 2007, Case C-281/06 Hans-Dieter Jundt and Hedwig Jundt v 
Finanzamt Offenburg, para. 58, 63-64.
1770. CJ, 16 June 2011, Case C-10/10 Commission v Austria, paras. 37-38.
1771. ECJ,17 January 2008, Case C-256/06 Theodor Jäger v Finanzamt Kusel-Landstuhl, 
para. 50.
1772. Lang, supra note 1470, p. 106.
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they bring, undertakings having their seat in another Member State are in a 
situation comparable to that of undertakings established in the first Member 
State.”1773     

As it appears, objectives which are of an economic nature or related to eco-
nomic or other policies external to the tax system – although, in principle, 
may be considered as overriding reasons in the public interest – cannot, in 
practice, justify a restriction on the fundamental freedoms. While several 
objectives of an economic nature have been considered by the Court in the 
justification analysis of restrictive tax measures, none of these measures 
were found to be necessary to achieve the objective that they (allegedly) 
pursued. Measures which restrict the cross-border exercise of research-re-
lated services are invariably considered not necessary and thus dispropor-
tionate to the achievement of facilitation of R&D. This is so because in the 
context of the internal market the promotion of R&D cannot be limited to 
the national level. In general, it appears that in order to achieve economic 
or related social or environmental policy objectives which could qualify 
as overriding reason in the public interest it is hardly necessary to diffe-
rentiate between the tax treatment of residents and non-residents or that 
of cross-border and purely domestic situations. This has been confirmed 
by the Regione Sardegna case1774 with regard to environmental aims. The 
case concerned a special tax introduced by the Region of Sardinia on sto-
povers for tourist purposes by boats and aircraft which was imposed only 
on operators whose tax residence was outside the territory of the Region of 
Sardinia. The tax was held to restrict the freedom to provide services. The 
Region of Sardinia tried to justify it by relying on requirements of environ-
mental protection, which can be regarded as a public interest related to 
public health. This was intended to show that the restriction entailed by the 
regional tax can actually be justified on Treaty grounds, as ‘public health’ is 
included in Article 52 TFEU as a public interest exception to the prohibition 
of restrictions on the freedom to provide services. The regional authorities 
further argued that the introduction of the tax on stopovers was part of a 
new regional policy encompassing various levies aimed at discouraging 
activities harmful to the coastal areas of the island and financing restoration 
activities. It was deemed to be an expression of the ‘polluter pays’ principle 
given that the operators of the means of transport subject to the tax were one 
of the sources of pollution in the area concerned. The Court discussed the 
possibility of justification by environmental protection and that by public 

1773. ECJ, 25 October 2007, Case C-464/05 Maria Geurts, Dennis Vogten v Administratie 
van de BTW, registratie en domeinen, Belgische Staat, para. 27. 
1774. Case C-169/08 Regione Sardegna.
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health separately.1775 This is an indication that environmental reasons could, 
in principle, suffice on their own as unwritten justification grounds capable 
of saving restrictive national measures under the rule of reason. The formu-
lation used by the Court, however, expresses some hesitation:

“[...] even if the reasons given by the Region of Sardinia could justify the esta-
blishment of the regional tax on stopovers [...]”

As the reasoning continues it turns out that the real problem with the tax on 
stopovers was its practical implementation; specifically, the fact that it was 
not proportional to the environmental objective pursued:

“[...] even if the reasons given by the Region of Sardinia could justify the esta-
blishment of the regional tax on stopovers, they cannot justify the way in which 
it is implemented and, in particular, the fact that operators whose tax domicile 
is outside the territory of the region – who are the only persons liable to pay 
that tax – are treated differently.

It is clear that those implementing rules, which entail a restriction on the free-
dom to provide services within the meaning of Article 49 EC, are not appro-
priate or necessary for the attainment of those general objectives. [...] even if 
it is accepted that private aircraft and recreational craft making stopovers in 
Sardinia constitute a source of pollution, that pollution is caused regardless 
of where those aircraft and boats come from and, in particular, it is not linked 
to the tax domicile of those operators. The aircraft and boats of residents and 
non-residents alike contribute to environmental damage.”1776

From the above we can infer that national measures restricting the exercise 
of free movement for the sake of attaining external policy objectives, even 
if the latter are legitimate, are unlikely to be justified, as they are hardly 
necessary and appropriate – and in turn, proportional – in relation to such 
objectives.     

In contrast, differentiations between undertakings within the national eco-
nomy may well be necessary for the achievement of general policy objec-
tives. The question remains what the legitimate external policy goals are 
for the sake of which favourable treatment of certain undertakings and the 
resulting change in the conditions of competition should be tolerated.   

First, it is notable that we can find a statement similar to that in Verkooijen 
also in the State aid case law, according to which economic policy objec-
tives are not able to justify a prima facie selective measure to the effect of 

1775. Ibid. para. 45.
1776. Ibid. paras. 43-44.
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exempting it from the qualification as State aid. In the case relating to the 
tax base reduction granted by the Basque Historical Territories to newly-es-
tablished companies the Historical Territories argued that restricting the 
scope of application of the tax base reduction was necessary to promote 
investment and to create jobs. As a reply, the General Court pointed out that:

“[…] it would render the provisions of Article 87(1) EC [now Article 107(1) 
TFEU] nugatory if the pursuit of an economic or financial policy objective, 
such as the promotion of investment, were capable of removing a measure from 
their scope. In accordance with consistent case-law it must therefore be held 
that the objective pursued by the tax measures at issue cannot enable them to 
escape classification as State aid within the meaning of Article 87(1) EC [...]”1777

and

“[...] the applicants refer, in the main, to economic policy objectives external to 
the Basque tax system. However, an economic objective pursued by a measure 
cannot enable it to escape classification as State aid within the meaning of 
Article 87(1) EC [...].”1778 

These paragraphs are not entirely clear as regards whether the objective of 
the measure as a whole or just economic policy objectives are such that they 
cannot be taken into consideration when determining whether a measure 
constitutes State aid. Even if we take the latter – more flexible – interpre-
tation, the general exclusion of economic and financial policy objectives 
from the possibility of serving as a reason for justification in the context of 
the State aid rules seems to be overly broad. Within the general sphere of 
economic policy there may be goals which should be able to be invoked as 
a justification for prima facie selective tax differentiations. For example, 
promoting the creation of employment falls within the sphere of economic 
policy, nevertheless, it should not be disqualified as a justification ground. 
Contrary to this, the General Court has ruled that:

“[...] if it were to be considered that reasons relating to the creation or main-
tenance of employment caused specific measures to fall outside the scope of 
Article 92(1) of the Treaty [now Article 107(1) TFEU], that provision would 
have no practical effect. In the large majority of cases, State aid is granted in 
order to create or protect employment. In accordance with settled case-law, it 

1777. CFI, 23 October 2002, Joined Cases T-346/99, T-347/99 and T-348/99 Territorio 
Histórico de Álava and Others v Commission, para. 54. 
1778. Ibid. para. 63. Similarly, CFI, 6 March 2002, Joined Cases T-92/00 and T-103/00 
Territorio Histórico de Álava – Diputación Foral de Álava, Ramondín SA, Ramondín 
Cápsulas SA v Commission, para. 51.
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must therefore be held that the objective pursued by the measure in question 
cannot enable it to avoid being characterised as State aid within the meaning 
of Article 92(1) of the Treaty [...]”1779   

The broad exclusion from the scope of justification of all economic policy 
objectives as well as that of the objective of promoting employment was not 
necessary in these cases having regard to the fact that the measures at issue 
could have been found non-justified on other grounds; notably that of failing 
the proportionality test. Specifically, in order to achieve the promotion of 
investment and the creation of jobs it was not necessary to restrict the tax 
base reduction and the tax credit either to newly established companies or 
companies of a certain size. 

The objective of increasing tax revenues could be considered as being of an 
economic nature as well as being inherently linked to the overall purpose 
and logic of the tax system. Whatever the exact nature of this objective is, 
the General Court disallowed it as a justification on the basis that the incre-
ase in tax revenues may also be achieved by general measures.1780 Indeed, 
in the light of this objective no tax differentiation seems to be reasonable 
and in turn, justified. Notably, the inverse of this argument, i.e. preventing 
the decrease or loss of tax revenues, has consistently been refused as an 
overriding reason in the public interest from the very beginning of the fun-
damental freedom case law.1781 

In Azores, the Court rejected not only the argument that the beneficial tax 
measures applicable in the Azores Region were justified by the ‘nature and 
general scheme’ of the Portuguese tax system but also the possibility that 
reasons related to regional development or social cohesion policy in them-
selves could justify them.1782 These policies – whether they are part of the 
broader economic policy of a Member State or general policies indepen-
dent from the latter – cannot be regarded as justification for geographically 
selective measures where the derogating tax measures do not result from the 
exercise of sufficiently autonomous fiscal powers by the regional authorities 
concerned.   

1779. Joined Cases T-127/99, T-129/99 and T-148/99 Demesa, para. 168.
1780. CFI, 23 October 2002, Joined Cases T-269/99, T-271/99 and T-272/99 Territorio 
Histórico de Guipúzcoa – Diputación Foral de Guipúzcoa and Others v Commission, 
para. 64.
1781. For example, Case C-307/97 Saint Gobain; Joined Cases C-397/98 and C-410/98 
Metallgesellschaft and Hoechst; Case C-385/00 De Groot; Case C-9/02 De Lasteyrie du 
Saillant, Case C-315/02 Lenz; Case C-319/02 Manninen.
1782. Case C-88/03 Portugal v Commission, para. 82.
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Looking at the case law from a critical point of view, the notion of economic 
policy objective is too broad to be excluded as a whole from the possibility 
of serving as a justification ground. Hence, we need to find another criterion 
for discerning legitimate and non-legitimate policy goals. Englisch’s formu-
lation of the function of the rule of reason in the domain of the fundamental 
freedoms can be of help in this respect: 

“It prevents the fundamental freedoms from becoming absolute prerogatives; 
instead they will be qualified or, more precisely, relativized by values that are 
championed by the respective national legislator and not per se incompatible 
with primary or secondary Union law.”1783 

The requirement that the values which are allowed to relativise the funda-
mental freedoms must be compatible with primary or secondary Union law 
is equally valid to the State aid rules. Thus, the fundament of the identifica-
tion of legitimate policy objectives is that such objectives must be reconci-
lable with Union law. On the basis of this, we can narrow the range of legi-
timate policy objectives by excluding goals such as the promotion of export, 
the promotion of international trade and increasing the competitiveness of 
certain sectors or certain undertaking in the internal market. All these goals 
are in contradiction to the idea of the internal market and the fundamental 
principle underlying the internal market, i.e. undistorted competition and 
level playing field for all economic operators. Subsidising the export of 
domestic products in order to help them compete with products of other 
Member States in the internal market is the antithesis of free and undistor-
ted competition. Therefore, contrary to other academics,1784 we consider 
that the Court’s judgments which classified various export incentives as 
selective non-justifiable aid are completely in line with the concept of State 
aid and the objective of the State aid regime.1785 In Spain v Commission the 
Court held that certain tax deductions which benefitted only one category of 
undertakings – namely, those which had export activities and made certain 
foreign investments – constituted a selective advantage which could not be 
justified by the objective of promoting international trade: 

“[...] in order to justify the contested measures with respect to the nature or the 
structure of the tax system of which those measures form part, it is not sufficient 
to state that they are intended to promote international trade. It is true that such 

1783. Englisch, supra note 975, Ch. 1.2.1.2.
1784. Kurcz and Vallindas, supra note 1326, p. 168. 
1785. ECJ, 10 December 1969, Joined Cases 6/69 and 11/69 Commission v France; ECJ, 
7 June 1988, Case C-57/86 Greece v Commission; Case C-501/00 Spain v Commission.
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a purpose is an economic objective, but it has not been shown that that purpose 
corresponds to the overall logic of the tax system in force in Spain, which is 
applicable to all undertakings.”1786

This reasoning refers merely to the fact that the promotion of international 
trade does not fall within the scope of the ‘nature and general scheme’ jus-
tification, as it is an objective that cannot be considered intrinsic to the tax 
system. While this is certainly true, it should be added that such objective 
cannot even be considered as a legitimate external objective capable of 
justifying the selective tax deductions at issue, as it is not compatible with 
the internal market and its underlying principles. 

In the Spanish Goodwill Decision the Commission also rejected the argu-
ment that a prima facie selective advantage could be justified by the objec-
tive of increasing export. The rejection – rather inconsistently – was based 
on the disproportionate nature of the measure following such objective:

”[...] the Commission notes that the “competitiveness principle” invoked by 
the Spanish authorities, which expressly refers to “an increase of exports” 
also drives this reform. In this context, it should be recalled that according 
to previous Commission’s decisions, it is disproportionate to grant a different 
effective taxation to companies being in comparable situations just because 
some of them are involved in export related activities or pursue investment 
opportunities abroad [...]”1787 

To reiterate, we consider that the objective of increasing exports or pro-
moting international trade through facilitating foreign investments is not 
acceptable as a justification ground, not because it is an objective external 
to the tax system or because it leads to the disproportionality of the measure 
under review, but because it constitutes an objective that is not in accordance 
with the internal market and its foundations.         

As regards the objective of increasing the competitiveness of certain sectors 
or undertakings, in Maribel bis ter, the greater reduction in social security 
contributions for manual workers was limited to those sectors of the indus-
try which were most exposed to international competition and therefore, it 
had most likely been governed by the ancillary objective of increasing the 
competitiveness of these sectors.1788 Although the scheme would have been 
found selective even without this feature, the latter certainly contributed 
to the eventual qualification of the scheme as State aid. From Adria-Wien 

1786. Case C-501/00 Spain v Commission, para. 124. 
1787. Commission Decision C45/2007, supra note 1332, para. 112. 
1788. Case C-75/97 Belgium v Commission, para. 20. 
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Pipeline it is apparent that such objective, even if it is a secondary one, 
renders the measure definitively selective.1789 The impermissibility of such 
objective was confirmed by the Court in its judgments relating to the Italian 
banking sector:

“The measures at issue are not justified by the nature and the general scheme 
of the tax system in question [...]. They do not represent an adaptation of the 
general system to meet particular characteristics of banking undertakings. It is 
clear from the documents before the Court that they were explicitly put forward 
by the national authorities as a means of improving the competitiveness of cer-
tain undertakings at a given time in the development of the sector.” 1790 

Compared to the cases above, the General Court’s first judgment in British 
Aggregates represents a daring deviation from the settled case law. The GC 
held that the definition of the scope of the AGL in a way that not all produ-
cers and all materials which had a comparable impact on the environment 
were subject to the AGL is a matter which falls within the power of the 
Member State introducing an environmental levy, even if such a definition 
of the scope has been driven by the intention to preserve the competitiveness 
of certain sectors:

“[...] the decision to impose an environmental levy only in the aggregates sec-
tor, and not generally in all the sectors involving the operation of quarries and 
mines having the same impact on the environment, falls within the power of 
the Member State in question to set its priorities in the economic, fiscal and 
environmental fields. Such a choice, even if based on a desire to maintain the 
international competitiveness of certain sectors, does not therefore undermine 
the AGL’s consistency with the environmental objectives pursued [...].” 1791 

As Bartosch points out, it did not come  as a surprise that the CJ overturned 
(also) this part of the judgment reminding to the established line of the case 
law according to which the legislature’s intention to preserve or improve 
the competitive position of certain undertakings in enacting an apparently 
selective measure makes such measure non-justifiable.1792  

1789. C-143/99 Adria-Wien Pipeline, para. 54.
1790. ECJ, 15 December 2005, Case C-66/02 Italy v Commission, para. 101; ECJ, 15 
December 2005, Case C-148/04 Unicredito Italiano SpA v Agenzia delle Entrate, Ufficio 
Genova 1, para. 51.
1791. Case T-210/02 British Aggregates Association v Commission, para. 128.
1792. Case C 487/06 P British Aggregates, para. 88. Bartosch, supra note 1556, p. 747. 
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As the objective of improving the competitiveness of certain undertakings is 
inherently contradictory to the principle of equal conditions of competition 
in the internal market, evidently it cannot qualify as a permissible external 
objective capable of justifying prima facie selective measures.1793  

The criterion that permissible policy objectives should be such not to offend 
the idea of the internal market and its underlying principles leaves quite a 
wide range of policy measures justifiable. As indicated in Section ii) above, 
differential tax measures pursuing environmental objectives should be con-
sidered justifiable under the ‘rule of reason’ approach which we propose, 
even if the protection of the environment is not the underlying principle 
and objective of the system of which the measure forms part. The same is 
true for measures aimed at facilitating R&D, creation or maintenance of 
employment, training and education of employees or other educational as 
well as cultural or social objectives. Evidently, all these measures can be 
justified only if they meet the other two conditions that the justification ana-
lysis consists of namely, all the undertakings being in a legally and factually 
comparable situation in the light of the objective of the measure should be 
covered by the measure and the measure should pursue its objective in a 
proportional manner.      

9.7.4.  Proportionality 

It is only recently that the Court has explicitly spelled out that in order to 
be justified a prima facie selective national measure must comply with the 
principle of proportionality:

“[...] in order for tax exemptions such as those at issue in the main procee-
dings to be justified by the nature or general scheme of the tax system of the 
Member State concerned, it is also necessary to ensure that those exemptions 
are consistent with the principle of proportionality and do not go beyond what 
is necessary, in that the legitimate objective being pursued could not be attained 
by less far-reaching measures.”1794    

By clarifying this point in Paint Graphos, the Court made a further step in 
the direction of approximating the selectivity assessment and more specifi-
cally, the justification analysis under the State aid rules to the analysis under 
the fundamental freedoms.

1793. Bartosch, supra note 1556, p. 747.
1794. Joined Cases C-78/08 to C-80/08 Paint Graphos, para. 75.
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Interestingly, the paragraph cited above refers only to one of the elements of 
the two (sometimes three)-pronged proportionality test. Besides the requi-
rement of necessity, i.e. the measure cannot go beyond what is necessary 
in order to attain its objective, the proportionality test also prescribes that 
the measure must be suitable (or appropriate) for achieving its objective. 
Omitting the requirement of suitability is all the more conspicuous, as – in 
practice – most of the tax differentiations turn out to be not justifiable due 
to the fact that they are not suitable to achieve their declared objective. 
This is what we can draw from the case law analysis set out in the previ-
ous Sections. As we recall, in Adria-Wien Pipeline the Court held that the 
energy tax rebate was not justified, as the limitation of the rebate to the 
manufacturing sector was not consistent with the fact that the consumption 
of energy by the latter was as damaging to the environment as the consump-
tion of energy by the service sector. Thus, the measure was not suitable for 
achieving its ecological objective. In Maribel bis ter, the increased reduction 
of social security contributions for certain sectors aimed at facilitating the 
employment of manual workers could not be justified as manual workers 
could also be employed in the sectors which were excluded from the in-
creased reduction. The objective of the measure did not explain its sectoral 
limitation and therefore, the measure was not appropriate in relation to its 
objective. In Azores the tax benefits applicable in the Region of Azores 
could not be justified by the purpose of redistribution and guaranteeing 
compliance with the principle of ‘ability to pay’, as all the undertakings 
operating in the Azores were entitled to the tax benefits at issue regardless 
of their financial situation. Such blanket-reduction of the tax burden is not 
suitable for attaining redistribution according to the taxpayers’ financial 
strength. In Regione Sardegna, the Court held that the regional tax on sto-
povers imposed only on non-resident boat and aircraft operators was not 
appropriate to achieve its objective of protecting the environment, as air-
crafts and boats of residents and non-residents equally contributed to the 
pollution of the environment. Although this was stated under the funda-
mental freedom analysis, the reasoning would have been the same in the 
justification phase of the State aid assessment. Finally, the General Court 
in its second judgment in British Aggregates rejected the argument that the 
scope of the AGL was justified by the nature and general scheme of the AGL 
on the ground that the tax differentiations entailed by the AGL were likely 
to undermine its environmental objective. In particular, the General Court 
pointed out that the exemption from the AGL of certain materials capable 
of being used as aggregates has the effect of creating even more demand 
for primary aggregates of the exempt type which would be incompatible 



641

Justification of prima facie selectivity 

with its environmental objective of reducing the extraction of virgin aggre-
gates and would frustrate the objective of shifting demand from primary to 
secondary aggregates.1795   

In all these cases, although without express reference to the suitability or 
the proportionality of the measure, the Court rejected the claim that the 
prima facie selective measure at issue was justified by the nature or general 
scheme of the system on the ground that the measure was designed in a way 
which made it inappropriate for fully attaining its declared objective or even 
directly contradicted such objective. Thus, even before Paint Graphos, the 
proportionality assessment had been present, albeit only implicitly, in the 
Courts’ method of analysis. Conversely, in a few Commission decisions, 
even in those preceding Paint Graphos, we can find express reference to 
the (lack of) proportionality of the measure under review. Rossi-Maccanico 
brings the example of the Decision on the tax incentives introduced by Italy 
for newly listed companies.1796 The scheme provided for two distinct bene-
fits for companies which obtained listing in one of the regulated markets in 
the EU within a narrowly defined timeframe. One of the benefits consisted 
of a reduction in the corporate income tax rate on profits generated by the 
newly listed companies in the three-year period following the listing. The 
other measure granted an extra deduction for the expenses of the listing 
from the corporate income tax base in addition to the normal accounting of 
such costs. The Commission found these incentives prima facie selective, as 
they favoured companies which fulfilled the conditions of the measure to the 
exclusion of companies which had already been listed, which did not intend 
to seek listing and which could not meet the conditions for being listed. The 
Commission rejected the claim that the measures were justified referring to 
the measures’ proportionality and consistency.1797 The Commission, in our 
interpretation, examined the justifiability of the measure on two grounds. 
First, it assessed and rejected the possibility of justification by the nature 
and general scheme of the system. As the positions of listed and not listed 
companies under the Italian tax system were not fundamentally different, 
there were no reasons internal to the tax system which could have explained 
the difference in treatment entailed by the measures under review. Second, 
the Commission assessed the justifiability of the measures in the light of 
their specific objective, that is, facilitating the listing of companies on the 
stock exchange, which is an objective external to the tax system. Apparently, 

1795. Case T-210/02 RENV British Aggregates Association v Commission, paras. 88-90.
1796. Commission Decision of 16 March 2005 on aid scheme implemented by Italy 
in favour of newly listed companies C8/2004 (ex NN 164/2003) described by Rossi-
Maccanico, supra note 1624, p. 97. 
1797. Ibid. paras. 26-28.
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the latter factor, i.e. the nature of the objective pursued, was not an obstacle 
in the eyes of the Commission to continue with the examination of justi-
fication. It was rather the way in which the measures were implemented 
that precluded them from being justified. Primarily, the short duration of 
the benefits was not consistent with the objective of facilitating the listing 
of companies, as only very few potential beneficiaries could actually avail 
themselves of the measures in the narrow timeframe. This conclusion affects 
the proportionality of the measures. In addition, the tax rate reduction was 
held not be proportionate on the ground that the future profits generated by 
newly listed companies were considered unrelated to the fact that the bene-
ficiaries had been admitted to stock exchanges, to their capital structures 
and to the other characteristics associated with listing. 

In this decision, the Commission relied not only on the disproportionality of 
the measures under scrutiny but also on their inconsistency with the objec-
tive that they were claimed to pursue. A reference to ‘consistency’ was also 
made by the Court in Paint Graphos in connection with the examination 
whether the preferential tax regime for cooperatives could be justified by 
the nature and general scheme of the national tax system of which it was 
part. The Court stated that:

“Moreover, it is necessary to ensure compliance with the requirement that a 
benefit must be consistent not only with the inherent characteristics of the tax 
system in question but also as regards the manner in which that system is im-
plemented.

It is therefore for the Member State concerned to introduce and apply appro-
priate control and monitoring procedures in order to ensure that specific tax 
measures introduced for the benefit of cooperative societies are consistent with 
the logic and general scheme of the tax system and to prevent economic entities 
from choosing that particular legal form for the sole purpose of taking advan-
tages of the tax benefits provided for that kind of undertaking.[...]”1798    

This reference related to the condition that in order for the prima facie 
selective regime to be justified it is not enough that the legal situation and 
characteristics of cooperatives are different from normal companies so that 
they explain the differential – more favourable – treatment applied to coope-
ratives but it is also necessary that the factual circumstances of undertakings 
taking the form of cooperative actually correspond to the legally prescri-
bed characteristics. In other words, it has to be ensured through proper 

1798. Joined Cases C-78/08 to C-80/08 Paint Graphos, paras. 73-74.
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monitoring mechanisms that undertakings do not abuse the legal form of 
cooperative by formally meeting its requirements for the sole purpose of 
making use of the tax advantages associated with that form. 

Hence, the Court’s use of the notion of ‘consistency’ appears to be different 
from that of the Commission in the decision on the Italian regime for newly 
listed companies. Thus, the requirement that a measure should be consistent 
appears to involve differing conditions; one relates to the suitability of the 
measure in that its detailed rules do not contradict its own aim, whilst the 
other concerns the introduction of proper control procedures in granting the 
benefit of the measure which guarantee the prevention of abuse. In addition, 
the notion of ‘consistency’ may refer to the question whether the measure 
complies with the principle of equality in the sense that all undertakings 
which are in a legally and factually comparable situation should be entitled 
to the benefit of the measure.1799 This latter aspect constitutes one of the 
three conditions that a prima facie selective measure must fulfil, according 
to our proposed method of analysis, in order to be justified. 

The above considerations raise the questions whether or not the require-
ment of consistency is a separate condition in the justification phase of the 
selectivity analysis and what specifications precisely a measure must meet 
in order to be consistent. 

It is noteworthy that recently the Court has increasingly referred to the 
requirement of consistency in the fundamental freedoms case law as well. 
In particular, when examining the justifiability of national measures which 
restrict the fundamental freedoms, the Court has started to add to the regu-
lar formulation of the rule of reason that a restrictive national measure is 
“appropriate for ensuring attainment of the objective pursued only if it gen-
uinely reflects a concern to attain it in a consistent and systematic manner”.1800 
This phenomenon in the area of the fundamental freedoms was analysed 
by Mathisen1801 whose conclusions may be drawn upon for discussing the 
parallel trend in the State aid case law.  

Mathisen describes consistency as being the requirement that nothing 
should counteract the attainment of a public interest objective (purportedly) 

1799. Mathisen, supra note 1572, p. 1022.
1800. ECJ, 10 March 2009, Case C-169/07 Hartlauer, para. 55; ECJ, 8 September 2009, 
Case C-42/07 Liga Portuguesa,  para. 61; ECJ, 6 October 2009, Case C-153/08 Commission 
v Spain, para. 38; ECJ, 17 November 2009, Case C-169/08 Regione Sardegna, para. 42; 
CJ, 1 June 2010, Case C-570/07 Blanco Pérez, para. 94.
1801. Mathisen, supra note 1572.
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pursued by a given measure, which can simply be translated as the lack of 
contradictions within the scheme of the measure.1802 In this light, the Italian 
regime for newly listed companies was, indeed, inconsistent, as the short 
duration of the regime did contradict the purpose of encouraging companies 
to obtain listing. The definition of the scope of the AGL was also inconsis-
tent in British aggregates, as it undermined its own purpose of shifting the 
demand from primary aggregates to secondary aggregates inasmuch as it 
generated even more demand for exempt primary aggregates. The General 
Court based its reasoning on this logic in the second British Aggregates 
judgment although without explicitly referring to the inconsistent nature of 
the measure. Inconsistency has not been mentioned in Adria-Wien Pipeline 
either, nevertheless, the non-justifiability of the rebate of energy consump-
tion tax to the manufacturing sector can be explained, inter alia, by the 
inconsistency of such rebate with the ecological objective of the energy 
consumption tax. 

The other reason for the failed justification of the rebate in Adria-Wien 
Pipeline was that the scheme treated the manufacturing sector and the ser-
vices sector differently, although they were in a comparable situation from 
the point of view of the ecological objective of the measure. This relates to 
the broader notion of consistency which is equated with complying with the 
principle of equality. In Maribel bis ter, the justification by the nature and 
general scheme did not succeed for the same reason. The sectoral limitation 
of the reduction of social security contributions resulted in situations, which 
were comparable in the light of the objective of promoting the employ-
ment of manual workers, being treated differently. Thus, the measure was 
inconsistent in the broader sense of the term. The Sardinian regional tax on 
stopovers, which was claimed to pursue the protection of the environment, 
failed the justification test under the analysis of the freedom of providing 
services because it treated resident and non-resident operators – who were 
in a comparable situation from the point of view of polluting the environ-
ment – differently. Again, the measure was inconsistent in the broad sense 
of the term. The analysis of that measure would have been the same under 
Article 107(1) TFEU.    

Mathisen distinguishes consistency from the requirement of ‘coherence’, 
which is another condition for a Member State measure restrictive on free 
movement to be justifiable. ‘Coherence’ describes “the fact that a measure 
makes sense, fits is intelligible – as a means to attain its (purported) public 

1802. Ibid. p. 1023.
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interest objective”.1803 Mathisen brings the example of the Sardinian regi-
onal tax on stopovers as a measure which was incoherent in relation to its 
declared objective of protecting ‘public health’. The Court’s actual reaso-
ning focused on the fact that Italy did not adduce any evidence as regards 
how the tax at issue could contribute to the protection of public health. A 
further example for incoherent measures is the tax benefits at issue in the 
Azores case. They were claimed to pursue the purpose of redistribution and 
compliance with the ‘ability to pay’ principle. Tax benefits which apply 
equally to all undertakings established in the Azores irrespective of their 
financial situation are unable to achieve this purpose. Thus, the measure 
was not fit to attain its purported objective.   

If we take the definitions of ‘consistency’ and ‘coherence’ given by 
Mathisen, it appears that requiring a measure to be consistent and coherent 
in order to be justified does not prescribe anything new that is not included 
already in the requirement of suitability and – to a lesser extent – in that 
of necessity which constitute the traditional elements of proportionality. 
This is the conclusion drawn by Mathisen in the context of the fundamental 
freedoms,1804 which is equally valid to the State aid analysis. On the other 
hand, if we take ‘consistency’ in the broader sense of the term, i.e. ensuring 
compliance with the principle of equality, it does constitute a separate ele-
ment in the justification analysis of prima facie selective measures which 
is distinct from suitability and in turn, from proportionality. Furthermore, if 
consistency is understood in the sense used by the Court in Paint Graphos, 
it also constitutes a separate and novel requirement which is related to the 
prevention of abuse by the Member State introducing the measure at issue.

In the academic sphere, Rossi-Maccanico is of the view that a selective 
tax advantage can be justified by the nature and general scheme of the tax 
system if it is both internally and externally consistent. He uses the term 
‘consistent’ in a meaning partly different from what we have discussed 
above. According to him, internal consistency means that a tax advantage 
must be open to all undertakings in comparable legal and factual situations. 
This corresponds to consistency in the broad sense as we have used above. 
He defines external consistency as the requirement that the objective of the 
measure under review be in accordance with or follow from the tax system 

1803. Ibid. p. 1024.
1804. Specifically, Mathisen suggests that ‘consistency’ does not alter the suitability test 
and adds nothing substantially new to it; it rather functions as a methodical tool which 
helps identifying the legal and factual circumstances that undermine the suitability of the 
measure subjected to review under the free movement provisions, see Mathisen, supra 
note 1572, p. 1042.
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of reference.1805 Our proposed method of analysis also sets out these two 
conditions for a measure to be justified, that is, to pursue a legitimate objec-
tive and not to differentiate between situations which are comparable in the 
light of the objective of the measure. The difference is that Rossi-Maccanico 
accepts only those objectives as a justification ground which derive from the 
internal logic of the tax system (i.e. internal objective) while in our propo-
sed system external objectives may also qualify as legitimate. Further, his 
proposed analysis does not seem to distinguish between the two stages of 
the selectivity analysis but merges the examination of prima facie selectivity 
and justification. Elsewhere, Rossi-Maccanico also refers to the require-
ment that an apparently selective measure must be proportionate in order to 
be justified1806 similarly to our proposed analytical framework where pro-
portionality constitutes the third condition of justification. In the analysis 
that Bartosch proposes for the identification of (materially) selective nati-
onal measures, the third step is constituted by the examination whether the 
implementation of the measure under review is justified by the nature and 
general scheme of the reference system of which it forms part.1807 This basi-
cally involves a comparison test which aims to verify the consistency of the 
measure in the broad sense of the term. His proposed analysis also involves 
– at the step preceding the justification – the examination of the nature of 
the objective pursued by the measure under review and the verification of 
its permissibility where external objectives may well be permissible. Thus, 
compared to our proposed method of analysis only the examination of the 
measure’s proportionality is absent from this analytical framework.  

To summarise the above, after the Court’s explicit holding in Paint Graphos, 
it is clear that prima facie selective measures must comply with the prin-
ciple of proportionality in order to be justified by the nature and general 
scheme of the system. The question whether or not the requirement of con-
sistency and/or coherence, to which we can also find references both in 
the Commission’s practice and the Court’s case law, constitutes a separate 
condition in the justification analysis of apparently selective tax measures 
depends on the interpretation of these notions. As long as consistency and 
coherence are interpreted as requiring that a measure must be designed 
in a way that it does not contradict its own objective and it constitutes a 
reasonable means of achieving such objective these requirements do not 
bring about anything additional in the justification analysis which would 
not be included in the examination of the proportionality of the measure. 
However, consistency may also refer to the fact that a measure does not 

1805. Rossi-Maccanico, supra note 1341, Ch. 14.6.  
1806. Rossi-Maccanico, supra note 1624, p. 96.
1807. Bartosch, supra note 1556, p. 748.
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create differentiations between comparable situations or undertaking. In 
this case, it is a requirement distinct from that of proportionality. Similarly, 
if consistency is understood as referring to the obligation of the Member 
States to prevent the abuse of favourable prima facie selective, in principle, 
justifiable tax regimes it entails a novel and additional condition in the exa-
mination of the justification of such measures. 

As regards our proposed method of analysis, it has to be emphasised that it 
involves the examination of the proportionality and – in the broad sense – 
consistency of the measure, not only in the case where a measure is attemp-
ted to be justified by the nature and general scheme of the tax system but 
also where a policy measure is purported to be justified on the basis of 
external policy reasons. 

9.7.5.  Interim conclusions

In our proposed analytical framework, the examination of justification 
forms a distinct stage of the analysis of the selectivity of fiscal measures. 
The distinction between the analysis of prima facie selectivity and that of 
justification is not merely formal but substantive in the sense that different 
tests are proposed to be performed under the two stages. While prima facie 
selectivity must be established through the combined application of the der-
ogation and the comparison test or – occasionally – through the comparison 
test on its own, the justifiability of a prima facie selective measure is to be 
verified through a three-pronged test. In particular, it has to be examined 
whether:   
(i)  the measure pursues a legitimate objective: objectives intrinsic to the 

tax system are per se legitimate whereas the legitimacy of extrinsic 
objectives depend on the nature of the objective and whether it is com-
patible with the internal market and its underlying principles

(ii)  all the undertakings which are in a legally and factually comparable 
situation in the light of the (legitimate) objective of the measure are 
covered by the measure

(iii)  the measure is proportional to its (legitimate) objective insofar as it is 
suitable and necessary to attain that objective. 

This test is uniform in the sense that it does not distinguish between the 
various categories of differentiating tax measures; notably those which 
derive from the nature and general scheme of the tax system and policy 
measures which aim at attaining objectives unrelated to the tax system. As 
it is apparent, in our view, both of these categories of prima facie selective 
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measures can be justified to the effect that they eventually escape the cate-
gorization as State aid under Article 107(1) TFEU. Therefore, from the 
point of view of the justification of ‘in principle’ selective tax measures, 
we do not see a relevant conceptual difference between measures pursuing 
aims intrinsic to the tax system and those aimed at extrinsic objectives. The 
only difference between the two types of objectives is that extrinsic objec-
tives must be appraised for their compatibility with the internal market and 
its underlying rules and principles in order to be accepted as justification 
grounds whereas intrinsic objectives are automatically legitimate. 

As regards condition (i), a distinction can be drawn not only between inter-
nal and external objectives pursued by a differential Member State measure 
but also between various objectives that are internal to the tax system. On 
the one hand, measures which differentiate along the lines of the funda-
mental underlying principle and objective of the tax system – raising tax 
revenues in accordance with the ‘ability to pay’ principle in the case of 
the general income tax system – follow, evidently, an internal objective. 
Nevertheless, these measures do not fall within the category of justified 
measures, as they differentiate between situations or undertakings which 
are not comparable. Therefore, they are not selective prima facie and as 
such, do not require justification. On the other hand, some differentiating 
national measures pursue internal objectives which purport to contribute to 
the efficient functioning of the tax system without them being the underpin-
ning foundations of the tax system. Such measures are prima facie selective, 
however, justifiable by the nature and the general scheme of the system. It 
is necessary to distinguish between these two types of internal objectives 
in order to maintain a systematic analytical framework in which the stage 
of assessing the potential justification of a measure is separate and distinct 
from that of assessing its prima facie selectivity. 

Condition (ii) inquires about the consistency of the differentiating tax 
measure in the broader sense. It involves a comparison where the objective 
of the measure functions as the yardstick of the comparison.  

As to condition (iii), although it has only been recently confirmed in an 
explicit manner, considerations of proportionality have been inherent for 
quite some time in the Courts’ and the Commission’s approach to the exa-
mination of the justification of prima facie selective national measures. 

The test set out in this Section for the examination of the justifiability of 
prima facie selective measures represents a ‘rule of reason’ approach. Such 
approach is well-known from the justification analysis of national measures 
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which are found to be discriminatory or otherwise restrictive on the funda-
mental freedoms. In the case of both sets of rules the purpose of allowing 
prima facie discriminatory or selective national measures to continue to 
apply for public interest reasons is to prevent the fundamental freedoms, on 
the one hand, and the State aid rules, on the other, from obtaining too wide 
a scope, which would unduly narrow the ambit within which the Member 
States may exercise their competences. Drawing the borderline of these 
basic rules of the internal market requires a balancing between the interest 
of the Member States in exercising their sovereign powers and the interest of 
the internal market in safeguarding its foundations. The function of the ‘rule 
of reason’ is precisely to cater for such balancing and weighing. It focuses 
on the objective of the Member State measure in order to assess whether 
such objective serves a sufficiently worthy public interest which matches 
or, rather outweighs, the interest protected by the norm of primary EU law 
concerned. It also takes into account the manner in which the Member State 
purports to achieve the public interest objective by appraising whether the 
means envisaged by the measure are proportional to the end. As it appears, 
the characteristics of the ‘rule of reason’ make it especially apt for designa-
ting the scope of the prohibition of State aid just like that of the prohibition 
of restrictions on free movement in the internal market. 

Admittedly, the State aid rules set out in the TFEU provide for the possibi-
lity for taking into account the objectives of selective Member State measu-
res and, under certain conditions, for giving priority to those objectives over 
the interest of undistorted competition when they lay down exceptions to the 
prohibition of State aid. Pursuant to Articles 107(2) and (3) TFEU certain 
Member State measures pursuing specific objectives are or may be decla-
red compatible with the internal market. The Commission, in exercising 
its authority to declare State aid compatible with the internal market under 
Article 107(3), conducts a ‘balancing test’ aimed at measuring the positive 
and negative effects of the aid.1808 In view of the fact that this ‘balancing 
test’ bears significant resemblance to the ‘rule of reason’ that we propose to 
apply under Article 107(1) TFEU when examining the justification of prima 
facie selective measures, the question can be raised whether the proposed 
method of analysis would not duplicate essentially the assessment which is 
already part of the compatibility analysis conducted by the Commission. In 
this respect, it has to be emphasised that the justification test we propose is 
to be carried out in order to establish whether or not the national measure 
at issue constitutes State aid. This analytical step is still within the scope of 

1808. Vademecum Community law on State aid, 30 September 2008, Section 4, see also 
Commission Decision C45/2007, supra note 1332, para. 151. 
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Article 107(1), which defines the preconditions that a measure must fulfil 
before it can be qualified as State aid. Most importantly, this analytical step 
incorporates a comparison test which the measure must pass in order to be 
capable of being justified. It means that the measure must benefit equally 
all those who are in a legally and factually comparable situation in the light 
of the objective of the measure. When this condition is met, the measure is 
considered to be non-selective in the end. In contrast, all those measures 
which are subjected to a compatibility assessment under Article 107(3) have 
been found selective and in turn, State aid under Article 107(1). This is why 
their compatibility with the internal market needs to be evaluated under a 
separate analysis. The primary difference between the justification analysis 
that we propose under Article 107(1) and the compatibility assessment that 
is carried out by the Commission under Article 107(3) is the comparison 
test, which is an essential part of the justification analysis but absent from 
the compatibility assessment. By way of an example, an incentive which 
provides for a tax credit for undertakings which incur R&D costs without 
any further conditions is a measure which, though prima facie selective, 
can be justified as it serves a legitimate objective in the public interest, it 
is accessible to all those undertakings which carry out R&D activities and 
therefore, are in a comparable situation in the light of the objective of the 
measure and, presumably, it is proportional to the objective pursued. Such 
measure, therefore, is not State aid within the meaning of Article 107(1) 
TFEU. Conversely, a tax credit granted to small and medium-sized enter-
prises which incur R&D costs that exceed a certain percentage of their 
overall expenses could not be considered justified under the analysis to be 
performed under Article 107(1). Although it pursues a legitimate objective, 
it differentiates between undertakings which carry out R&D activities and 
which are thus, in a comparable situation by retaining the benefit of the tax 
credit to a select group (SMEs with a certain level of R&D expenses) within 
such undertakings. Therefore, this tax credit constitutes State aid, which 
does not mean, however, that it may not be declared compatible with the 
internal market pursuant to Article 107(3) under the distinct analysis which 
the Commission envisages for this purpose. 

In summary, we submit that the ‘rule of reason’ justification analysis that we 
propose for the purpose of establishing whether the condition of selectivity 
is met by a differential tax measure has separate and clearly distinguishable 
function, purpose and nature compared to the compatibility analysis of State 
aid measures.          

As regards the public interest reasons which may justify prima facie selec-
tive measures, we drew a parallel between the reasons which fall under the 
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justification by the nature and general scheme of the system and the accepted 
justification grounds under the fundamental freedom analysis. Accordingly, 
a discrimination or restriction on the fundamental freedoms appears to be 
justifiable only by reasons internal to the tax system, such as preserving 
the balanced allocation of taxing rights between the Member States or the 
cohesion of the tax system, preventing tax avoidance and safeguarding the 
effectiveness of fiscal supervision. Prima facie selective measures pursuing 
some of these objectives have been accepted as deriving from the nature 
and general scheme of the system (e.g. in Case C-308/01 GIL Insurance 
preventing tax avoidance). We have also seen a possible reflection of the 
cohesion justification within the area of State aid in that a tax advantage 
may cancel out the effect of a previously imposed disadvantage or vice 
versa. With respect to the range of public interest reasons which can justify 
prima facie selective measures, we concluded that it ought to be broader 
than the scope of public interest reasons under the fundamental freedoms. 
Specifically, we argued that general policy objectives which are external to 
the tax system should be accepted in the justification stage of the selectivity 
analysis as long as they are compatible with the internal market and its 
underlying rules and principles. This differentiates the State aid rules from 
the fundamental freedoms, as restrictions on the latter cannot, in practice, 
be justified by general policy reasons. This is due to the fact that discrimi-
nation between cross-border and domestic situations is hardly necessary in 
order to attain such objectives. As the concept of selectivity for the purposes 
of the State aid rules is broader than the concept of discrimination for the 
purposes of the fundamental freedoms it seems to be reasonable that the 
scope of justification grounds is also broader under the State aid rules than 
the fundamental freedoms.     

9.8.  Overview

The analysis in this Chapter followed a dual purpose. First, it served to 
demonstrate a gradual convergence of the method of analysis aimed at 
determining whether a national tax measure constitutes State aid, on the 
one hand, and that intended to establish whether such measure restricts 
intra-Union movement and transactions guaranteed by the fundamental 
freedoms, on the other. Second, it set out a proposal for a consistent analy-
tical framework for the examination of national tax measures in the light of 
the conditions of State aid under Article 107(1) TFEU.

As regards the approximation of the methods of analysis under the two 
regimes, we pointed out that the Courts tend to merge the examination of 
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the conditions of ‘advantage’ and ‘selectivity’ when deciding whether a 
Member State measure constitutes State aid. At the same time, the fulfil-
ment of the conditions of ‘effect on trade’ and ‘distortion of competition’ is 
almost automatically assumed as soon as a measure is found to be selective. 
Therefore, the only relevant criterion in the State aid definition which requi-
res an elaborate examination seems to be that of selectivity. This Chapter 
has shown that the examination of selectivity comes very close to the exa-
mination of discrimination. 

In fact, the main driver of the converging tendency between the two ana-
lyses is the interpretation given by the Union Court(s) to the concept of 
selectivity. Due to the comparative analysis that the Court requires for the 
establishment of (prima facie) selectivity since Adria-Wien Pipeline (Case 
C-143/99), the concept of selectivity obtained a meaning very close to that 
of discrimination. Both selectivity and discrimination are aimed at encapsu-
lating differential treatment of comparable situations. In this sense, they are 
the expression of the general principle of equal treatment in their respective 
fields of application. In comparing two distinct situations, both the selecti-
vity analysis and the discrimination analysis attribute high relevance to the 
objective of the national measure under review. While the discrimination 
analysis under the fundamental freedoms seems to develop to the direction 
that it uses – with increasing consistency – the objective of the measure as 
the criterion of comparison, the comparison test for the purposes of selec-
tivity had referred from the very beginning (i.e. from Adria-Wien Pipeline) 
to the same criterion. At a closer look, we have seen that the picture emer-
ging from the case law is much less clear than this. In the fundamental 
freedom analysis other factors – namely, the tax treatment of cross-border 
situations by the Member State whose measure is under scrutiny and factual 
circumstances of the case – have also been frequently used by the Court as 
a yardstick of comparison. In the selectivity analysis, although the ‘mantra’ 
of Adria-Wien Pipeline refers to the objective of the measure, the Court 
from time to time has looked at the objective of the system of which the 
measure forms part in order to establish comparability. Furthermore, the 
comparison test under the selectivity analysis requires both the legal and 
factual situations of the subjects which are being compared to be taken 
into account. Whilst inconsistencies undoubtedly exist in the details, it can 
be stated that both the discrimination analysis and the selectivity analysis 
regard the legal and factual circumstances of the comparators as being of 
relevance besides the objective of the measure. 

Further similarity is that both the fundamental freedom analysis and the 
analysis of selectivity under the State aid rules consist of two stages. At the 
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first stage, a prima facie fulfilment of the conditions of selectivity or that 
of infringement of the freedoms is established whereas at the second stage 
it is determined whether the ‘in principle’ selective or discriminatory tax 
measure can be justified. Another sign of convergence of the two analyses 
is that under both regimes the case law-based justification grounds play an 
important role besides the exceptions set out in the Treaty. In the case of 
the fundamental freedom analysis, the imperative requirements in the public 
interest which the Court accepted in the course of the rule of reason have 
overshadowed the Treaty-based grounds which are not relevant with respect 
to tax measures. In the selectivity analysis, the justification of differential 
tax measures by the nature and general scheme of the system, which the 
Court recognized from the beginning of its fiscal State aid case law, has a 
potential to gain increasing importance besides the exceptions to the rule of 
incompatibility set out in the Treaty.          

The two-stage analysis invokes difficulties under both regimes, as each of 
the two stages involves a comparison. In order to sufficiently distinguish the 
two stages, different comparability criteria must be used for the purposes 
of the comparisons at the different levels. In the discrimination analysis, 
the Court faces this problem when it uses the objective of the measure as 
a yardstick of comparison already at the first stage of the analysis. In such 
cases, a tendency can be discerned that the Court looks at the objective of 
the measure from an ‘internal market’ perspective when determining the 
existence of discrimination (first stage) whereas at the justification level 
(second stage) it examines the reasons for which a Member State limits a tax 
advantage to domestic situations or a tax disadvantage to cross-border ones. 
Due to the different reference points, the two levels of the fundamental free-
doms analysis, in most cases, can be distinguished. We have seen, however, 
that academic commentary often criticizes such approach suggesting that 
due to the subjective and variable assessment of the objective of the natio-
nal measure it leads to inconsistencies and the unpredictability of the case 
law. Alternative factors, such as ‘subjection-to-tax’ and the objective of the 
fundamental freedoms, have been proposed as comparability criteria. The 
state of affairs is not much brighter in the area of State aid. In the selectivity 
analysis, the Court mostly takes the objective of the measure as the yardstick 
of comparison at the level of prima facie selectivity. This results in the jus-
tification analysis losing its separate function due to the fact that it refers to 
that very same factor, that is, the objective of the measure as the yardstick 
of comparison. We addressed this anomaly by proposing that at the level of 
prima facie selectivity, the objective of the reference system should be used 
as a yardstick of comparison while at the level of justification the objective 
of the measure itself. 
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In the parallel examination of the fundamental freedom analysis and the 
selectivity analysis, we have also examined on what grounds a prima facie 
infringement of the respective primary law provisions can be justified. We 
concluded that the reasons which fall under the justification by the nature 
and general scheme of the system are similar to the accepted justification 
grounds under the fundamental freedom analysis (balanced allocation of 
taxing rights, cohesion of the tax system, preventing tax avoidance, effect-
iveness of fiscal supervision) to the extent that they are all reasons internal 
to the tax system. At the same time, we maintained that the range of public 
interest reasons which can justify prima facie selective measures should be 
broader than the scope of such reasons under the fundamental freedoms. 
This is based on the fact that the concept of selectivity is broader than the 
concept of discrimination. Discrimination targets only differential treatment 
to the detriment of cross-border situations while selectivity aims at all sorts 
of differential treatment which are detrimental to the conditions of compe-
tition. For this reason, it seems to be reasonable that the scope of justifica-
tion grounds is also broader under the State aid rules than the fundamental 
freedoms. Therefore, in our proposed method of analysis, we suggested 
that general policy objectives which are external to the tax system should 
be accepted at the justification stage of the selectivity analysis as long as 
they can be considered legitimate, the minimum condition of which is that 
they need to be compatible with the internal market and its underlying rules 
and principles. 

A further common element between the State aid analysis and the funda-
mental freedom analysis is that measures which differentiate between com-
parable situations can only be justified if they are proportionate to the legiti-
mate public interest objective that the measures pursue. The proportionality 
analysis is a crucial part of the assessment under both the freedoms and the 
State aid rules although it is only recently that the Court has expressly ack-
nowledged its relevance in the State aid analysis, specifically, in the context 
of justification by the nature and general scheme of the system.    

As far as our proposed analytical framework is concerned, certain elements 
of it reinforce the convergence of the State aid analysis to the fundamental 
freedom analysis while others rather detach it from the latter. First, the 
inclusion of the derogation test in the selectivity analysis, which – albeit 
only in the case of tax measures which form part of a comprehensive system 
– we advocate for, is an element that distances the State aid analysis from 
the fundamental freedom analysis. Conversely, the fact that our proposed 
analytical framework incorporates a comparison both at the level of the 
examination of prima facie selectivity and that of justification approximates 
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the framework to the analysis under the fundamental freedom. However, in 
our proposed framework, contrary to the fundamental freedom analysis, it is 
clearly defined what factors constitute the comparability criteria at the diffe-
rent levels of the analysis. The criterion at the level of prima facie selectivity 
is the objective of the reference system whilst at the level of justification it is 
the objective of the measure under review. Another feature of our proposed 
method of analysis which makes it similar to the method of analysis under 
the fundamental freedoms is the rule of reason approach that we suggest to 
be adopted for the examination of the justifiability of prima facie selective 
measures. In our view, the justification by the nature and general scheme of 
the system has regard not only to purely objective or formal characteristics 
of the measure under review and the system of which it forms part. To the 
contrary, the aim pursued by the measure subjected to State aid review 
plays a decisive role in justifying a tax measure on the ground that it derives 
from the nature and general scheme of the system. This brings it closer to 
the rule of reason. The rule of reason approach is even more pronounced 
in cases where a prima facie selective measure is purported to be justified 
on grounds of general economic, social or other policy. In our proposed 
method of analysis, justification on such grounds is admissible. When these 
grounds are invoked as justification for a differential measure the nature of 
the objective pursued by the measure must be assessed and weighed against 
the objective of the State aid rules in order to decide whether it can be 
given precedence, in principle, and, in the circumstance of the case at hand. 
(The latter aspect is usually related to the proportionality of the measure). 
Admittedly, such balancing is not present in the case of justification by 
the nature and general scheme of the system where reasons internal to the 
tax system are automatically acknowledged as having precedence over the 
objective of the State aid regime (subject, however, to the requirements of 
proportionality). Otherwise, the examination of justification by the nature 
and general scheme involves the same test as that of justification based on 
general policy grounds. In particular, the test encompasses the examination 
(i) of a legitimate objective, legitimacy being automatically established in 
the case of measures pursuing objectives internal to the tax system, (ii) 
whether all undertakings in a legally and factually comparable situation 
in the light of the (legitimate) objective of the measure are covered by the 
measure, and (iii) whether the measure is proportional to its (legitimate) 
objective insofar as it is suitable and necessary to attain it. Although the 
justification analysis under both the State aid rules and the fundamental 
freedoms is based on the rule of reason, the fact that under our proposed 
framework general policy reasons may justify an apparently selective tax 
measure differentiates the State aid analysis from the fundamental freedom 
analysis. Such grounds are not capable, in practice, to justify tax measures 
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discriminating against cross-border situations, as it is hardly conceivable 
that such differentiation would be necessary for the attainment of the gene-
ral policy goal.   

Finally, it is worth summarizing how our proposed analytical framework 
would affect the scope of the State aid concept. It would, on the one hand, 
broaden its scope due to the inclusion of special burdens in the ambit of State 
aid and the fact that at the first stage of the selectivity analysis the objective 
of the reference system is designated as a criterion of comparison. When the 
comparison is made in the light of the objective and underlying principle of 
the reference system, more measures qualify as prima facie selective than 
in the case where the objective of the measure is used as a criterion of com-
parison. On the other hand, the possibility to justify prima facie selective 
measures on the ground that they pursue a legitimate policy objective, i.e. an 
objective external to the tax system, extends the possibilities of justification 
and thus, has the effect of narrowing the range of measures eventually fal-
ling under the concept of State aid. Admitting a rule of reason justification 
might be criticized for bringing uncertainty to the State aid control, as it 
requires national authorities (including national courts) to assess the legiti-
macy of policy objectives pursued by their national measures and to balance 
them against the objective of ensuring undistorted competition conditions 
in the internal market in order to decide whether or not the measure need 
be notified to and authorised by the Commission before implementation. 
Undoubtedly, a rule of reason justification involves a subjective assessment 
the task of the Union Courts, however, is to give guidance for the purpose 
of such assessment by clarifying through their case law which policy aims 
are legitimate and can as such be admitted as justification for prima facie 
selective measures. In addition, it is worth recalling that the uncertainty 
inherent in the rule of reason has not precluded the latter from being adopted 
in the fundamental freedom analysis. Finally, the current situation where the 
method of analysis of fiscal measures under the State aid rules varies almost 
case by case, both in the Commission’s practice and the Courts’ case law, 
results in a higher degree of uncertainty than a well-defined and consistent 
framework which involves a rule of reason justification.  

Ultimately, by proposing the analytical framework developed in this 
Chapter we aim to contribute to the consistent, coherent and predictable 
application of the State aid rules to fiscal measures thereby enhancing legal 
certainty both for the Member States and for the taxpayers. This analytical 
framework is put forward with a view to the Commission’s new State Aid 
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Modernisation initiative.1809 The revision of the Commission Notice on fis-
cal State aid is not specifically envisaged in the State Aid Modernization 
package, although it would certainly need a comprehensive makeover in 
view of the fact that since its adoption in 1998, the Union Courts’ case 
law has substantially developed the concept of State and enhanced it with 
completely new dimensions. Nevertheless, the Commission announced its 
intention to clarify and better explain the notion of State aid and its key 
concepts,1810 which may give room for providing a clarification on how these 
concepts are to be interpreted and applied in the specific context of fiscal 
measures. If some of the ideas and proposals developed in this Chapter 
find their way to be considered in this process, our attempt to formulate a 
consistent analytical framework for the control of fiscal measures under the 
State aid rules has achieved its purpose.  

1809. Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of Regions, EU State 
Aid Modernisation (SAM), Brussels, 8.5.2012, COM(2012) 209 final.
1810. Ibid. point 23(a).


