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The ideal of European 
cooperation was from the 
very beginning underpinned 
with the notion that citizens 
should gain from the creation 
of the economic and financial 
community. The 1957 Rome 
Treaty establishing the 
European Economic 
Community contained for 
instance several provisions to 
ensure free movement of 
workers (Treaty of Rome, 
1957, Articles 48-51). Free 
movement of workers meant 
in particular that workers 
who were nationals of one 
Member State had the right 
to go to another Member 
State to seek employment 
and to work there. The Treaty 
of Rome underpinned the 
extension of residence, labour 
and equal treatment rights. 
  
In the field of working 
conditions and labour law the 
basic idea was that the 
mobility of workers from one 
country to another would 
bring the worker under the 
application of the so-called 
lex loci laboris principle, 
which means that for pay and 
conditions of employment in 
the case of free movement 
for work purposes the 
country of employment 

principle applies; according to 
that principle discrimination 
on grounds of nationality is 
prohibited. An exception to 
this principle was the so-called 
posting of workers, where 
workers temporarily stayed in 
another member state in 
order to provide services 
(under the subordination of 
their posting company in the 
home country). As these 
posted workers were not 
supposed to seek permanent 
access to the labour market 
their position with regard to 
the applicable working 
conditions and labour rights 
was at least ambiguous. The 
Posting of Workers Directive 
concluded in 1996 aimed to 
bridge this gap.  
  
Although the European 
Commission has on a number 
of occasions reported that the 
expectations of the mid-
eighties about mobility in 
Europe have not been 
realised, the Commission at 
the same time has 
acknowledged that the 
opening up of the markets in 
Europe brought with it some 
unexpected side effects. 
Recruitment of a foreign 
workforce brought with it the 
risks of unequal treatment 
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and social dumping, while the 
relocation of production and 
competition waged in the sphere of 
taxation and social security created 
new tensions between regions. The 
partial application of the lex loci 
laboris principle within the 
framework of free movement of 
persons led to a series of debates 
with the legislator about the home 
versus the host country. The debate 
is related to applicable social rules of 
persons moving within the EU that 
pursue activities in other Member 
States than the country of origin. In 
several research projects evidence of 
bypassing the applicable rules 
through the establishment of post 
box companies has been recorded 
that leads to question marks related 
to the role of agencies in a 
deregulated market and the 
possibility to keep the lex loci laboris 
principle upright in the field of 
labour law, pay and working 
conditions. In recent months we 
have seen new cases of serious 
breaches, for instance on a 
construction site of the A2 highway 
in Maastricht in the Netherlands, 
where posted Portuguese workers 
were exploited as ‘modern slaves’ by 
Atlanco Rimec, a company that is 
known by the EFBWW for exploiting 
workers in several European 
countries and continuously 
breaching workers’ rights. 
 

In the eyes of many scholars and 
business scientists that glorify 
economic freedoms, even at the 
cost of fundamental workers’ 
rights, labour is only seen as a 
commodity. In that philosophy the 
strengthening of fundamental 
social rights becomes a barrier for 
the development of our market. In 
the work of CLR we have found a 
lot of evidence to refute this vision. 
The results of the one-dimensional 
belief in the functioning of the 
market, sometimes with almost 
religious characteristics, are poor 
quality and growing societal 
inequality. The risks for business 
are reputational damage and low 
productivity, combined with 
recruitment difficulties and high 
supervision costs. It is neither good 
for our society, nor for the 
company and the stakeholders that 
keep it upright.  
 
So far it has looked as if the 
European Court of Justice backed 
up this one-dimensional belief. The 
judgments of the ECJ in the so-
called Laval-quartet (named after a 
case in which construction workers' 
trade union Byggnads set up a 
blockade on a site with a 
construction team from Latvian 
company Laval) seemed to have 
just one objective. With the 
prevalence of the free provision of 
services in mind, every piece of 
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regulation, even if it is meant to 
establish a level playing field and 
decent pay and working conditions, 
becomes a barrier. And this was 
exactly what the ECJ said in a 
number of cases. 
  
But there is hope. The Council of 
Europe's European Committee on 
Social Rights (ECSR) recently came up 
with a position related to the 2004 
Laval case  (C-341/05). The European 
Court of Justice had judged in 2007 
that the trade union actions 
restricted the freedom to provide 
services within the EU. In the 
slipstream of the ECJ judgment the 
Swedish government revised the 
national transposition of the Posting 
Directive (the ‘Lex Laval’). This 
revision was never accepted by the 
trade union movement and the 
decision was taken to go to the 
ECSR, the committee that has to 
judge that countries act in 
conformity in law and in practice 
with the provisions of the European 
Social Charter. The complainant 
trade unions alleged that, following 
the ECJ judgment in the Laval case, 
subsequent amendments to Swedish 
legislation have restricted the 
freedom of association (Article 5 of 
the Charter) and the right to bargain 
collectively including the right to 
take collective action (Article 6 of 
the Charter). The ECSR supported 
the union's position, finding that 

foreign workers in Sweden should 
have the same rights as other 
workers. The ECSR rejected the 
‘disproportionate’ restrictions of the 
right to organise and collective 
bargaining entailed by the Lex Laval. 
Trade unions' right to demand and 
pursue collective negotiations cannot 
be restricted by the legislator. The 
conclusion was that several articles of 
the Charter were violated.  
 
The contributions in this issue of CLR-
News are all dealing with the social 
dimension of the EU internal market 
project. The main article is a summary 
of a research project led by the 
EFBWW. It synthesises material that is 
partly well-known, partly collected 
for the first time, notably the list of 
national trade union activities to 
support migrant workers. The reports 
and reviews all deal either with social 
legislation or with migration items, 
cross border recruitment and the 
challenges for trade unions in today’s 
Europe. 
  
I hope you enjoy reading and wish 
you all a good start in the New Year.  
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