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THE PARALLEL WORLDS OF PROSECUTORS'
EXPERIENTIAL KNOWLEDGE AND SCIENTIFIC

KNOWLEDGE ON LEGAL PUNISHMENT
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Chapter 2

Abstract

Is there truly a gap between legal practice and social science about law? Debates
about the use of social science in law assume so. This study addresses this question
by analyzing the extent to which prosecutorial experiential knowledge is aligned with
scientific knowledge about the effects of punishment on crime. This study is based on
25 in-depth semi-structured interviews with prosecutors on how they believe they
can prevent future crime. Using a combination of inductive and deductive coding, it
analyzes their answers about the effects of legal punishment on crime prevention. The
study finds a surprising level of alignment between prosecutors’ experiential knowledge
and the existing scientific knowledge. It shows that their experiential knowledge exists
as complementary collective knowledge and is not spread equally amongst individual
prosecutors. This study concludes that the story about the alignment between law
and social science may be more nuanced than typically assumed. Instead of a gap
between social science and legal practice, we see parallel worlds between the collective
knowledge of prosecutors and scientific knowledge on the effects of punishment. We
draw out the implications of these findings for enhancing evidence-based practice and
the debates about social science and law.
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Introduction

For more than a century, there have been debates about whether social science should
be used in law (Blake, 2019). In the extreme, opponents argue that social science is not
suitable for legal practice because of fundamentally different tasks, questions, and
focus (Dawid et al., 2014; Engel, 2006). They claim that social scientific research lacks
reliability and external validity and suffers from fragmentation (Blumenthal, 2002).
Proponents of the use of social science in law are frustrated that the legal system
underuses, misuses, or even ignores social scientific research, partly due to the lack of
empirical training and skills in the legal field (Blomberg et al., 2024; Blumenthal, 2002;
Van Koppen et al., 2017; Welsh & Farrington, 2012). Although the use of social science
in law has become more prominent over the years, the opponents and proponents of
the debate still disagree on the extent to which social science should inform law, and
how (Bisaccia Meitl et al., 2020; Monahan & Walker, 2011).

There is an implicit assumption behind the debate about law and social science. This
is the belief that there is a gap between thinking in legal practice and findings from
social science. Proponents wish for social science to gain a more prominent role in legal
practice because they assume that thinking and ultimately decision-making in practice
will become better informed by insights from social science. Conversely, opponents
wish to keep social science out of legal practice because they fear an undue influence
from social scientists on decisions that should be made based on normative frameworks
within the law. Both proponents and opponents thus assume that if social science were
to have a stronger influence, thinking in legal practice would change—and thus that at
present, there is a gap between findings in social science and thinking in legal practice.

So far, we do not know much about whether such a gap between social scientific
findings and thinking in legal practice actually exists. Most work on law and social
science is normative, in that it argues for more or less social science in law or makes
recommendations on how social science should be used in legal practice. Within this
literature there has been limited attention given to the question of whether legal
practitioners’ own ideas and thoughts actually align with, or differ from, those in
empirical social science. This paper seeks to develop a first understanding of this by
examining what legal practitioners think about a key question that has been researched
extensively in empirical social scientific research: the effects of punishment on crime
reduction. It seeks to understand to what extent there is an alignment between how
legal practitioners perceive the effects of punishment on crime with findings about this
in empirical social science. For this purpose, we focus on prosecutors, as they are one
of the core actors in the legal system for the administration of punishment.

The study will use data derived from 25 in-depth semi-structured interviews with
prosecutors in the Netherlands. It will analyze their experiential knowledge about the
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effects of punishment on crime both at the collective and individual levels. It will also
analyze to what extent the ideas that they mention about its different effects (both
positive and negative) are aligned with findings from empirical social scientific studies.
For this purpose, we zoom in more deeply on their understanding of how one such
effect, general deterrence, functions. In its conclusion, the study will draw out what
these findings mean for the ongoing debates about law and social science.

Literature Review

Large bodies of social scientific research are highly relevant for legal practice. On the
one hand are studies on key aspects of the legal process. Good examples are studies on
the emergence of legal disputes (Felstiner et al., 1980-1981), empirical findings about
witness memory (Wixted et al., 2018), bias in judicial decision-making (Englich et al.,
2006), factors that determine litigation success and access to justice (Galanter, 1974;
Genn & Beinart, 1999; Talesh, 2012), and factors that may shape litigants’ willingness
to accept legal judgments (Tyler & Rasinski, 1991).

On the other hand, social scientific work has important implications for legal
practitioners who seek to implement and enforce the law. Here we can think about
work regarding whether people know and understand the law (Van Rooij, 2021), the
deterrent and incapacitative effects of punishment (Délling et al., 2009; Miles & Ludwig,
2007; Nagin, 2013a; Piquero & Blumstein, 2007; Travis et al., 2014), the role of social
context in compliance (e.g., Cialdini et al., 2006; Cialdini & Trost, 1998; Moore, 1973),
and the ways the practical context provides opportunities for crime and rule-breaking
behavior (Clarke, 1980; Clarke, 2005; Cohen & Felson, 1979; McNeeley, 2015; Newman,
1972; Spano & Freilich, 2009).

There have been debates about whether these bodies of empirical work should come
to shape legal practice. In the extreme, there have been opponents who argue that
social sciences are not suitable for legal practice (Dawid et al., 2014). They see the legal
task and goals as fundamentally different from the task and goals of social scientists
(Engel, 2006) and believe that because of a lack of reliability, external validity, and
fragmentation, social sciences are unusable in legal practice (Blumenthal, 2002). On
the other hand, there have been proponents who hold that legal practice could benefit
from incorporating scientific knowledge from such empirical studies. They have come
to blame the legal system for underusing, misusing, or even ignoring their research
(Blomberg et al., 2024; Blumenthal, 2002; Welsh & Farrington, 2012). They hold that
social science should have a more prominent place in legal practice and find that at
present legal practitioners are not ready to use such knowledge properly because they
lack empirical training and skills (Blumenthal, 2002; Engel, 2006; Van Koppen et al.,
2017). In recent years, this debate has gradually shifted, from whether social sciences
should be used to inform law to how it can inform law and its actors, as the use of social
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science in law has become more common over the past few years (Bisaccia Meitl et al.,
2020; Monahan & Walker, 2011). For example, it is argued that social scientists should
be more open to considering and understanding legal procedures in order to work
toward a better incorporation (Sagana & van Toor, 2020).

A noteworthy omission in these debates is that there has been no direct attention
given to understanding what the existing knowledge within legal practice is regarding
the issues that social scientists provide empirical insights into. The existing literature,
both of proponents and opponents of social science, creates an implicit dichotomy
between those who have social scientific knowledge and those who do not. In this
they do not reflect deeply on what the existing knowledge within legal practice is and
how it is produced. Nevertheless, there is a large literature on experiential knowledge
that is relevant here. This body of work defines experiential knowledge as “[...] truth
learned from personal experience with a phenomenon rather than truth acquired by
discursive reasoning, observation, or reflection on information provided by others”
(Borkman, 1976, p. 446). There are two important elements of experiential knowledge.
The first focuses on the type of information: it entails information gained from personal
participation in a phenomenon and based on the individual’s actual experience. This
experience is more or less representative of the experience of others with the same
problem. The second important element is that the experiences indeed become
knowledge. As Borkman (1976, p. 447) stated, experiential knowledge “denotes a high
degree of conviction that the insights learned from direct participation in a situation
are truth, because the individual has faith in the validity and authority of the knowledge
obtained by being part of a phenomenon.”

Based on this, we can contrast expert scientific knowledge (which comes through
formal study and is disseminated by experts) with experiential knowledge (which is
developed through experience in practice). This distinction is highly relevant here. Legal
practitioners develop experiential knowledge through their everyday experience in
operating their tasks in the legal system. Such knowledge directly guides their work.
When such legal practitioners do not receive formal training in social science (as few of
them do), this does not mean that they do not develop experiential knowledge about
the empirical functioning of the law. They may lack expert scientific knowledge, but
not experiential knowledge.

Studies on knowledge production further distinguish between individual and collective
knowledge. According to Lam (2000, p. 491), “collective knowledge refers to the ways in
which knowledge is distributed and shared among members of the organization.” Hecker
(2012) distinguishes two relevant distinct types. First, collective knowledge can be seen
as knowledge shared by a group of individuals. In other words, collective knowledge as
shared knowledge comprises the intersection of individual knowledge sets. According
to this conceptualization, collective knowledge originates from common experiences
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and knowledge-shared activities (Chatman, 1989; Reagans et al., 2005). The idea is
that this type of collective knowledge plays an important role in enabling individuals
of an organization to coordinate their activities without centralized decision-making
or explicit mutual communication (Hecker, 2011, 2012). A second conceptualization is
collective knowledge as complementary knowledge. Here, the idea is that knowledge is
distributed among individuals interacting in a complementary way: the collective group
“knows” more than the individuals. The individual knowledge taken together is more
than the sum and cannot be traced back to a single individual. This type of collective
knowledge does not require the complete exchange and integration of the distributed
knowledge. Rather, the knowledge comes together when the specialist individuals
collaborate (Hecker, 2012).

The idea of collective knowledge is also relevant for understanding the experiential
knowledge of legal practitioners. Legal practitioners work in organizations and in
developing their experiential knowledge about the functioning of law are likely to do
so collectively. They may either complement each other and as a collective know much
more than each individual, or they may even develop shared knowledge together and
hence learn from one another to develop a broader shared understanding of how law
operates in practice.

The ideas of experiential and collective knowledge necessitate a rethinking of a key
premise in the debates on law and social science. They show that legal practice develops
its own experiential knowledge, and that legal practitioners may enhance their individual
knowledge into collective complementary or shared knowledge. Accordingly, there is not
a dichotomy between scientific knowledge and practical ignorance (as some proponents
assume), but rather two knowledge systems: the body of scientific knowledge based
on empirical research and the collectively developed body of experiential knowledge
that exists amongst legal practitioners. Because these two bodies coexist and also
have developed in coexistence, they may not be as dissimilar as is implicitly assumed in
debates about law and social science. To better understand the role that social science
can and should play in law, we therefore need to examine in more depth how scientific
and experiential knowledge about law are related.

The Present Study

The aim of the present study is to assess to what extent there is a gap between social
scientific research and legal practice. It seeks to analyze to what extent experiential
knowledge amongst legal practitioners is aligned with social scientific knowledge
derived from empirical studies. It focuses on knowledge relating to the effects that
punishment has on criminal behavior. As stated earlier, and discussed in more detail
in the main part of this paper, there is a deep and broad body of empirical knowledge
about the different positive and negative effects that punishment has on crime and
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the conditions under which such effects manifest themselves. Our research examines
whether this scientific body of knowledge has similarities to and differences from the
experiential knowledge about punishment among prosecutors in the Netherlands.

Prosecutors play a vital role in crime prevention through their charging decisions in
criminal cases. Prosecutors are considered powerful actors with high levels of discretion
in the criminal justice system (Sklansky, 2018). Because of their multifaceted tasks, such
as their charging decisions, their responsibilities in the criminal investigation, and their
important role in policymaking, combined with their discretionary power, one can argue
that prosecutors can be seen as a starting point from which social science can inform
the criminal justice system.

Prosecutors in the Netherlands are not elected but are employed by the Ministry of
Justice and Security. They are charged with executing the tasks of the Dutch Public
Prosecution Service, whose overall aim is to pursue a criminal policy in order to reduce
the crime rate (Tak, 2008). Besides prosecution, leading criminal investigations, and
dealing with criminal offenses without involving the courts, Dutch prosecutors are also
tasked with crime prevention (Van de Bunt & Van Gelder, 2012). Prosecutors in the
Netherlands are trained as lawyers, which often means that they did not receive any
training in social scientific research, let alone in the body of research on how punishment
can affect behavior (Stolker, 2014). Because they lack such formal education, they are
left to rely on legal thinking and on their own experiences to prevent future misconduct
through punishment. These experiences form the basis of their experiential knowledge.

The present study will analyze how Dutch prosecutors think punishment affects crime. It
will first analyze what positive and negative effects of punishment on crime they see. It
will analyze this both at the collective and individual levels to understand to what extent
the experiential knowledge amongst prosecutors is complementary or shared. Next, it
will assess in more detail how prosecutors understand the general deterrent effect of
punishment. Throughout its analysis, the paper will compare the experiential knowledge
of prosecutors on punishment with the available scientific knowledge on this.

Methods

Ethical approval was obtained from the Ethics Review Board of the Amsterdam Law
School, University of Amsterdam, on March 26, 2020. All participants provided consent
before the start of the interview and were asked consent for both the recording of
the interview and the use of quotes for scientific papers. Participation was voluntary.
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Sample

The study sample consisted of 25 prosecutors from seven different offices of the
Dutch Public Prosecution Service. Because of their work at different offices, several
prosecutors specialized in different types of crimes, such as, but not limited to, juvenile
delinquency, human trafficking, sex offenses, or organized crime.? All prosecutors have
a background in law, which is inherent to the job. Four prosecutors explicitly stated
that they have a background in, or took courses in, psychology, criminology, or related
subjects.

Procedure

Participants were recruited in a variety of ways. They were contacted through the
network of the interviewer by email. After these first contacts with participants were
made, snowball sampling was used as a method to recruit new participants. Snowball
sampling is the sampling procedure in which the researcher accesses participants
through contact information provided by other participants. This new participant
also provides contact information for possible new participants, hence the term
snowball sampling (Noy, 2008). The interviews with prosecutors can be considered
elite interviews, which can complicate data collection (Dexter, 1970; Harvey, 2011).
In order to study prosecutors, the procedure of snowballing was considered the most
appropriate method for obtaining access, because it is considered a highly effective
sampling technique for studying populations who are difficult to reach (Atkinson &
Flint, 2001). One limitation of snowball sampling is that of distortion: Participants in
a chain may share similar characteristics, resulting in difficulty in generalizing findings
and overestimation of the cohesiveness of the studied population (Atkinson & Flint,
2001; Waters, 2015). A possible solution could be to initiate several separate chains
with fewer links (Atkinson & Flint, 2001; Biernacki & Waldorf, 1981). Thus, to limit the
dependence on the social network and limit distortion, the interviewer used different
referral chains, focusing on a variety of offices and specialized crimes by starting new
chains through new initial contacts via colleagues and her own network.

Data were gathered through semi-structured interviews conducted through a guided
dialogue structure. A question guide was compiled with the research team prior to
the interviews. The development of the interview guide consisted of multiple steps
(e.g., Kallio et al., 2016). First, a preliminary semi-structured interview guide was
formulated. Second, this guide was tested through pilots, specifically through internal
testing. Internal testing refers to the evaluation of the preliminary guide in collaboration
with other researchers from the research team (Barriball & While, 1994; Chenail,
2011). This provided information about the interview guide itself, such as whether it
contained leading questions or ambiguities, when the researcher acted as interviewer.

3 Inorder to keep the identity of participants confidential, this is described as a broad range.
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Additionally, it provided insight into how it felt to be interviewed when the researcher
acted as interviewee. This technique of pilot testing is especially useful if other types
of pilot testing are not possible, for example with populations who are difficult to reach
(Chenail, 2011), such as prosecutors. Last, the interview guide was finalized to produce a
clear and logical semi-structured interview guide. Because the interview was structured
as a guided dialogue, it allowed the interviewer to guide the participants naturally from
general ideas about changing behavior through law and rules to specific mechanisms
they thought of for doing so, and how they thought these mechanisms worked. The
present manuscript focuses on their thoughts about punishment and the way that this
may change behavior. Accordingly, only the answers relating to punishment were coded
and analyzed for this paper. Because the interviews were semi-structured in nature,
it was possible to adjust the questions to the flow of the interview and ask follow-up
questions (Brinkmann, 2014). During the interviews, notes were made that were edited
after the interview. All participants but one gave consent to record the interview. For
the interview that was not recorded, the notes during and after the interview were more
extensive to make sure as much information was written down as possible.

The length of the interviews ranged from 29 to 77 minutes, with a mean of 48.5 minutes.
Because of the COVID-19 pandemic, most interviews had to be conducted using video
conferencing tools such as Zoom and Microsoft Teams. Video conference interviewing
is a feasible alternative when face-to-face interviews are not a possibility (Gray et al.,
2020; Sah et al., 2020), and previous research found no difference in quality between
the two (Cabaroglu et al., 2010; Deakin & Wakefield, 2014). In total, five interviews were
conducted face-to-face, and 20 interviews were conducted using video conferencing
software. Video was used in all but two cases, where participants preferred to not use
their camera. All online participants received an email with the information sheet and
informed consent form prior to the interview, and the face-to-face participants received
a paper version of the forms prior to the start of the interview.

Data Analysis

After the transcription of the interviews was made, ATLAS.ti 22 was used to code
and analyze the data. A hybrid coding strategy (Fereday & Muir-Cochrane, 2006) was
followed to combine deductive and inductive coding. During the first phase of coding, a
deductive coding approach was used that was based on what social science sees as the
different possible behavioral effects of punishment that may exist. This allowed for a
first view of whether prosecutors saw the same effects as those known in social science.

To truly grasp the content of the prosecutors’ experiential knowledge, however, a deeper
understanding from their perspective was necessary. Hence, during the second phase,
inductive coding (Chandra & Shang, 2019) was used, coding interviewee responses
based on categories that emerged from the interview data. The resulting categories
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were used to code the prosecutors’ responses, which we then divided into responses
indicating a positive effect (i.e., punishment reduces crime) or a negative effect (i.e.,
punishment worsens crime) of punishment on crime reduction.

Beyond the different effects of punishment that prosecutors saw, we also analyzed
their collective and individual knowledge about these processes. To do so we used
ATLAS.ti 22 to map how the knowledge about the different effects of punishment was
distributed amongst the interviewed prosecutors. By mapping this distribution, we can
see what the knowledge level of each individual prosecutor is and also, by looking at
the overall distribution, whether the collective knowledge in the group of interviewed
prosecutors is complementary or shared.

Finally, to gain a deeper understanding of the content of the experiential knowledge of
prosecutors, we conducted a third type of coding. Here we focused on responses that
discussed the general deterrent effect of punishment. For these responses, we developed
a coding scheme that allowed us to understand which aspects of such deterrence different
prosecutors recognized and what they thought about the deterrability of particular
offenders and offenses. This last coding scheme was developed through a combination
of deductive and inductive methods, drawing on general deterrence theory and research
as well as on a first reading of the responses of the prosecutors.

Positive Effects of Punishment

All 25 prosecutors discussed at least one possible positive effect of punishment. Here,
a positive effect of punishment is defined as an effect of punishment that will result
in the prevention of crime in the future. Four positive effects were distinguished from
the interviews: general deterrence, signaling norms, individual prevention, and taking
offenders out of society. These four positive effects will be discussed in this section.

General Prevention

Twenty-three out of 25 prosecutors mentioned, either directly or indirectly, so-called
“generale preventie” (general prevention) as an effect of punishment. Prosecutors who
mentioned this discussed it as a preventative function of punishment that operates
throughout society, with the idea that punishment deters people from offending. Thirteen
prosecutors mentioned how they think that general prevention could be effective in
preventing crime, assuming that the prospect of punishment will deter future offenders.
This could also be done by punishing one person and using that as an example to others:

In those types of cases, general prevention can be important, for example. You
want to show that if you are playing on your phone and you hit someone, you
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will get a big push for that, in the hope that that will dissuade others from doing
the same: general prevention. (PP003)

Additionally, 10 prosecutors mentioned specific conditions under which they believed
that general prevention could be effective in preventing crime. Several of these
conditions focused on the type of punishment, such as its severity and certainty.
Prosecutors differed in their beliefs regarding whether more severe punishment deters
people. Many make differentiations between types of crimes and perpetrators, based
on their personal experiences as a prosecutor. One prosecutor explained how they think
that for particular crimes, stricter punishment can have a deterrent effect:

I think that punishment actually does make sense too. You can see this with drug
crimes, for example. There, people hope to get a community sentence. If you
import drugs, it is not usually just a very small amount. It will be imported in a
suitcase or in your body, and yes, that means a prison sentence. Sticking to that
prison sentence does have a deterrent effect. (PP009)

The idea is that, especially for offenders who rely on a cost—benefit analysis to decide
whether or not they will commit a crime, punishment could have a general preventative
effect. For offenders who rely less on a cost—benefit analysis, prosecutors do not think
more severe punishment will deter them. This could be because their crime is a result of
complex mental health issues, ideology, or because they commit a crime on an impulse:
“I do not have the impression that if there were a 30-year sentence for manslaughter*
it would cause manslaughter to decline. Because it is often something that happens
on impulse” (PP008). Thus, these prosecutors distinguish between different motives
when deliberating whether more severe punishment will deter people from committing
crimes. Other prosecutors state that, rather than the severity of punishment, the
certainty of punishment is important to deter people; this assumption is often based
on research rather than their own experiences:

What will also reduce crime? It turns out that more severe punishment does
not work; we know that from many studies. What does work is increasing the
chance of getting caught. We see [this] with trajectory speed control in traffic,
in sections where the monitoring is very clear and the chances of getting caught
are 100%. There, there is far less speeding. (PP003)

In total, seven prosecutors openly doubted the general preventative effect of
punishment. Some types of crime are too lucrative to be deterred at real-life levels
of punishment severity and certainty. Furthermore, it can be challenging to reach the

4 Murder is intentional and premeditated, with a maximum of a life sentence (art 289). Manslaughter is
intentional but not premeditated, with a maximum sentence of 15 years imprisonment (art 287).
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people who they would want to deter, for example because modern society is too large
to communicate all instances of punishment to all potential offenders. Additionally,
one prosecutor mentioned that they do not believe that the certainty of punishment
necessarily deters people. According to this prosecutor, certainty of punishment is such
an abstract concept in reality that it is difficult to imagine what it really entails:

Of course, all kinds of splendid studies have been done about [the certainty of
punishment]. Personally, | think that it is not so very deterring, because many
people just assume that they won’t get caught. And it’s an abstract concept,
a chance of getting caught. For example, if you knew that one in three people
would get caught for driving through a red light and get a big fine, then it would
be realistic. But it’s just not that realistic and concrete [in reality]. (PP025)

Thus, although most prosecutors mentioned general prevention as a possible positive
effect of punishment, the prosecutors differed in their understanding of how it would
work and even about whether punishment would work to deter future offenders from
committing crimes.

Signaling Norms

Twelve out of 25 prosecutors mentioned that an important effect of punishment is
that it signals a norm. Through punishment, a prosecutor can communicate what is
accepted in society and what is not: “[Punishment of an offender works] as a signal,
especially. That this behavior is not accepted by society; then, | am the representative
of that, if you show this behavior” (PP005). One prosecutor added that this norm has
to be communicated explicitly: “You can agree on a norm on behalf of society, but if
you do not make that visible for society, you are also doing it wrong, | think” (PP024).
Five out of the 12 prosecutors emphasized that the established norm also has to be
enforced, meaning that offenders constantly need to be punished to signal the norm.
The idea is that, if the norm is not enforced, the deviant behavior becomes normalized
and, eventually, everyone will behave as they want. As PP025 explained:

It is a sanction that you need to have in order to enforce other things. Because
if everyone knows that there will be no consequences, | will do whatever | want.
And if my neighbor does not like me anymore, | will just beat his brains in.
Because who can touch me? Worst case, the neighbor’s spouse is mad. That is
not a society you want.

However, one prosecutor saw this more nuanced, saying that this is not true for all
crimes:
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I do not think that people will commit more murders if you take murder out of
the Penal Code. But it does make clear what the boundaries are, so if someone
does hit you in the face when you are arguing, you can say, you have crossed a
line with this. (PP001)

The communication of norms can work for different types of offenders and crimes and
may be the only effect that prosecutors can aim for with career criminals. Nonetheless,
they are not always sure about its effectiveness in preventing future crime, especially
in the long term: “The effect of norms, how long that will last? | do not know. | think
that some things will linger for a bit, but that that effect gradually declines” (PP024).

A clear distinction between signaling norms and general prevention was not always clear
in the interviews. It was, as with general deterrence, seen as part of general prevention,
meaning that it could prevent other members of society (other than the offender) from
committing crimes: “I think that [punishment beyond an individual preventative effect]
is mainly a confirmation of norms, a more general prevention, in that it works in that
sense” (PP005).

Individual Prevention

Besides preventing the general population from committing crimes, prosecutors also
mentioned how punishment can prevent individual offenders from recommitting
crimes, often referring to this in Dutch as “speciale preventie” (special prevention).
Here, we will refer to this as “individual prevention”. In total, 23 prosecutors mentioned
how punishment can do this. In line with more traditional punishment goals,
prosecutors assume that, in some cases, experiencing punishment can deter people
from recommitting crimes in the future. Similar to general deterrence, prosecutors see
different conditions under which experiencing punishment can deter people. Besides
the aforementioned severity of punishment, four prosecutors described how they think
that swiftness is an important factor for deterrence. They assume that the swiftness
with which a crime is dealt with will make it clear to the offender that their behavior is
not tolerated, which will influence their behavior in the future.

For Dutch prosecutors, individual prevention comprises more than simply the experience
of previous punishment. Another common way for prosecutors to try to prevent
individuals from committing future crimes is by demanding a suspended sentence,
meaning that someone will receive (more) punishment if they reoffend within a certain
period of time. Seven prosecutors describe how they think conditional punishment
can prevent people from committing future crimes. According to these prosecutors,
conditional punishment can work in various ways. In the first place, prosecutors assume
that it will give people the opportunity for a second chance and to show good behavior,
while at the same time acting as a deterrent:
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[...] you will get a conditional punishment so that you can prove that you will not
repeat your wrong. In that way, the conditional punishment is something that
we can use to give someone an active opportunity. But it is also to show that
if you repeat your wrong within the next year or two, there will be a sentence.
So that works. (PP012)

Furthermore, all prosecutors who mentioned conditional punishment assume that this
will work as an incentive for getting someone the assistance they need to work on the
underlying causes of the criminal behavior, such as anger management or addiction-
related issues. Conditional punishment provides the prosecutor with the opportunity
to impose special conditions, such as different forms of mandatory trainings or help.
This assistance is provided by chain partners, such as by going to anger management
programs, drug addiction programs, or, more broadly, on probation. PP007 explained:

But it can also be that the goal is to have leverage by means of a conditional
punishment, to get someone into assistance programs that they will not go to
spontaneously but may do if prison is the alternative. | think that is a big goal.

All 12 prosecutors who mentioned the possibility of working with these special
conditions emphasized that many people in the criminal justice system need assistance
and that the criminal justice system could provide a framework for this. For this
assistance, collaboration with chain partners of the Public Prosecution Office, such as
the Probation Service and other institutions, is crucial. Prosecutors acknowledge that,
although they are the ones to demand the special conditions, they are not the experts
when it comes to behavioral change:

And also, really in collaboration with the field, because of course, we are trained
as lawyers and also are not specialized in behavioral interventions. But of course,
we do have a lot of agencies around us who are, like the Probation Service, who
can find a better fit with that. (PP005)

The participants have a clear vision of why assistance is so important in the criminal
justice system. They assume that, with assistance, the underlying causes of the deviant
behavior will be addressed and will therefore be more effective in preventing future
crime. Although some prosecutors see themselves as an extension of social service,
others see it purely as a manner to keep society safe:

So, for me the interest is not so much the treatment but rather to keep society

safe, and you can keep it safe if someone who goes off the rails gets help again.
(PP0O07)
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Look, | do realize that sometimes, if you want to limit a risk, then you have
to help someone to do something about it. At the same time, | am very clear
about the fact that | am not a therapist, nor a doctor, nor a behavioral expert,
so intervention—my intervention—is mostly aimed at minimizing the risk of
reoccurrence. Of course, that does have the secondary purpose that all sorts
of treatments and coaching will be initiated with someone. However, my goal
is very different. (PP019)

Thus, Dutch prosecutors see different options for preventing individuals from
recommitting crimes in the future through punishment. This can be through the
experience of previous punishment, which will deter offenders, or through providing
care to treat the causes of offending, or through the learning of new skills to prevent
crime in the future. Almost half of the prosecutors distinguish between individuals
who have underlying problems that cause their deviant behavior and their need for
assistance. They see the criminal justice system as a way to address and solve these
underlying problems and believe that this is more effective than only punishment for
this type of offender. The assistance given to these offenders is merely a tool to keep
society safe, rather than being intended as a means of helping the individual. However,
this is different for juvenile offenders. Ten prosecutors distinguish between the juvenile
justice system and the adult justice system and their contrasting goals. In the former,
the focus is mainly on the juvenile and what they need, rather than on society:

If we are talking about juveniles, then there are more options, because the
juvenile justice system aims to make sure that it will not happen again for this
juvenile. That is different, because there is less general deterrence or retribution
for society. (PP023)

Besides offenders who need assistance and juveniles, prosecutors describe another
group of offenders: career criminals. Prosecutors who mainly work with what they call
career criminals have less faith in the specific prevention effect that punishment can
have. They believe that keeping these criminals out of society by means of long prison
sentences is the only option.

Taking Offenders Out of Society

In total, 10 prosecutors mentioned that the ability to take offenders out of society by
locking them up is another positive effect of punishment for preventing crime. Eight
assume that, because an offender is in prison, they cannot commit any crimes during
their sentence. PP004 explained: “Also because, in those two years, they are behind
bars. It is very simple. If you cannot go outside, you cannot rob anyone.”
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Besides incapacitation as an effect of a prison sentence, it can also be a (side) effect of
a specific order, such as placement in a specialized secured clinic® or the institution for
systematic offenders.® With these orders, offenders will receive treatment to solve the
underlying causes of their deviant behavior, but they will also be removed from society
for a longer period of time so that they cannot reoffend during this period.

Although the prosecutors assume that incapacitation will result in less crime during
the period of incarceration, some prosecutors are less sure of how sustainable this is.
Three of them emphasize that the reduction in crime only occurs during the time that
the offender is in prison, because they believe that a prison sentence can have negative
effects, as will be discussed in the next section.

Negative Effects

Besides the positive effects of punishment, 15 out of 25 prosecutors mention possible
negative side effects of punishment. These negative side effects will be discussed in
detail in the next sections.

Contacts in Prison

Seven prosecutors describe how they think that what happens during a prison sentence
will have a negative effect on preventing crime in the future. Prison is also referred to as
a “school for crime” (PP017). The prosecutors believe that incarcerated people influence
each other negatively: They gain new (criminal) contacts or even form a new criminal
network. Thus, the new contacts and knowledge that offenders can gain in prison can
ultimately result in more crime after their sentence. At the same time, prosecutors
see that the austere regime is not helpful in preventing crime. Although it is no longer
within the scope of the Public Prosecution Office, one prosecutor described how they
think that, if the regime in prisons were to change by providing schooling, training and
treatment during the sentence, this would have a positive effect on reducing crime.

Socioeconomic Consequences

Five prosecutors described how they think that prison sentences can have negative
effects after people are released from prison. More specifically, as a result of the prison
sentence, the incarcerated person will lose their job, housing, and social network.
According to the prosecutors, these three factors are important for whether people,
especially men, commit crimes or not. One prosecutor hopes that the risk of losing

5 In Dutch: Terbeschikkingstelling (TBS)
6 In Dutch: Inrichting voor Stelselmatige Daders (ISD)
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everything will deter (young) offenders from committing crimes. The other prosecutors
think that a prison sentence is not in the interest of the offender:

I think that [incarcerating someone] will barely help. Of course, that is also what
all the research shows—that, when you incarcerate a person, it often has such
big consequences on so many levels. He will be ostracized socially; people do
not want anything to do with him; his whole network will evaporate. His wife
will leave him. He will lose the three famous pillars: housing, work, and wife.
This sounds blunt, but it really is true. Those are the three things that keep men
from committing crimes, and those are exactly the three things that you will take
from a person by demanding such a sentence. So, from the perspective of the
offender, | think it is not very effective. (PP001)

These prosecutors believe that, because of this loss, a prison sentence can have a
negative effect on crime prevention and actually result in more crime. Two reasons
were mentioned. First, they believe that the fact that someone has lost everything will
not motivate them to abide by the rules in the future after release. Second, because of
this loss, they will have to commit crimes to survive, for example to be able to get food.

Status

Four prosecutors mention another negative (side) effect of prison sentence. They describe
how for juveniles and career criminals, imprisonment can actually increase their status
with their peers. They believe that, if the type of offense allows this, it is more effective
to demand another type of sentence for juveniles that will not increase their status, such
as a penal treatment order for juveniles’ or a community sentence. PP001 said:

Do we have to punish this person and put them in prison immediately so that
they will think about it for a while? Or is this a guy we believe will just think that
such a thing is very cool? Someone who will then brag to his friends that he was
in prison? Then, it may be better to have him pick up litter for 100 hours; they
often find that much more embarrassing.

For career criminals, these prosecutors believe that it is more effective to show that
crime does not pay: the idea is to take away all monetary and material profits. The aim
is that this other type of punishment will deter them in the future. Now, the prison
sentence is either calculated as a risk or could be seen as a benefit. By changing the
type of punishment, prosecutors hope that this will influence the cost—benefit analysis
of the (possible) offender before they commit the crime.

7 In Dutch: Plaatsing in een Inrichting voor Jeugdigen (PlJ)
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Adaptation

Five prosecutors mention how punishment can also result in adaptation, meaning how
punishment can elicit change in offenders or crimes. In total, four prosecutors see
how offenders are replaced by new offenders when someone is arrested or caught.
As one prosecutor said: “Because they also say sometimes that if we punch a hole in
the underworld, there are plenty who will dive right in. Because the circumstances are
often very lucrative for malicious people to dive in there” (PP017). This is especially the
case with drug crimes, because these types of crimes are that lucrative. Additionally,
three prosecutors think that offenders can also learn from punishment, meaning that
they become smarter in evading punishment or relocating their crime to a place with
less chance of getting caught.

Prosecutors and the Effects of Punishment

When talking about preventing crime through punishment, multiple prosecutors
emphasized that they cannot only focus on the effectiveness of punishment. Instead,
they have to strike a balance between the effectiveness and retribution for society.
This means that in some cases, they still have to demand stronger punishment even
though they know it may not be effective. PP012 said: “I think sometimes that [stronger
punishment] does not work, but that we simply have to do it. That has nothing to do
with preventing recidivism, just with retribution.” Additionally, they have to consider
the proportionality of punishment. Another prosecutor explained:

And someone who commits a shoplifting offense, where we can see that this
will not be the last time, you don’t immediately put them in an institution for
systematic offenders; you can only do that when it is systematic. So, you have
to have gone through certain steps in your criminal career to get to that point,
because only then will it become acceptable, also socially acceptable, to impose
such a drastic order. So, there is a sequence to it. (PP014)

Nonetheless, all 25 prosecutors expressed thoughts and assumptions about the effects
that punishment can have on preventing crime. Multiple prosecutors expressed their
uncertainty about these effects, because they receive no immediate feedback about
(individual) cases. In other words, prosecutors do not see the direct result of the
punishment of an offender for that individual or for society as a whole. Additionally,
five prosecutors explicitly mentioned that they do not conduct any (empirical) research
on these topics and therefore base their ideas on assumptions and experiences. A
possible way to learn about the effectiveness of punishment would be to read or use
empirical research, but only six out of 25 prosecutors referred at least once to empirical
research during the interview.
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Thus, most assumptions described in the above sections are based on prosecutors’ own
ideas. In the next section, we will outline the scientific evidence about these processes
to analyze to what extent prosecutors’ assumptions about the effects of punishment
are in line with findings from social scientific empirical research.

Alignment of Knowledge About Punishment Effects

We are able to distinguish four positive and four negative effects from the interviews
with 25 Dutch prosecutors. In our discussion above we have outlined how prosecutors
themselves, in their own words, understand these processes. Now, we shall examine
to what extent their perceptions of the possible effects of punishment on crime align
with the effects that are distinguished in the social scientific literature on this subject.
There was no earlier existing full review of this broad and fragmented body of work,
so we draw on our own review of reviews of different relevant bodies of work (Van
Rooij & Kuiper, forthcoming). Table 1 below outlines the positive and negative effects
as mentioned by the prosecutors and the corresponding positive and negative effects
as distinguished in the social scientific literature.

Table 1
Overview of Effects Mentioned by Prosecutors and Corresponding Effects Mentioned in Literature

Effect Prosecutors Literature

Positive General prevention General deterrence
Signaling norms Ending impunity
Individual prevention Specific deterrence

Rehabilitation/Resocialization

Keeping offender out of society Incapacitation

Negative Contacts in prison Criminogenic effects
Socioeconomic consequences Socioeconomic obstruction
Status Labeling
Adaptation Evasion

Replacement

A comparison of what prosecutors mention and what science has studied finds a
broad level of alignment. Even though the language prosecutors use to discuss the
different potential effects is not the same, the content they cover bears a high level
of resemblance to the effects theorized and studied in science. As such, there is a
resemblance between the following pairs of positive effects: general prevention and
general deterrence (Chalfin & McCrary, 2017; Nagin, 2013a), signaling norms and ending
impunity (Engle, 2014; Pontell et al., 2014), and keeping offenders out of society and
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incapacitation (Heaton et al., 2017; Wermink et al., 2013). Individual prevention, a term
Dutch prosecutors use, captures two positive effects discussed in science, namely
specific deterrence (Loeffler & Nagin, 2022; Nagin et al., 2009; Petrich et al., 2021) and
rehabilitation/resocialization (Craig et al., 2013; Weisburd et al., 2017).

There is a similar substantive resemblance in the negative effects. Most of the negative
effects that prosecutors mentioned are also studied empirically. We can see the
following pairings where the terms may differ but the substantive meaning is highly
similar: contacts in prison and criminogenic effects (Petrich et al., 2021), socioeconomic
conditions and socioeconomic obstruction (Kirk & Wakefield, 2018), and adaptation,
which covers both evasion (Jacobs, 2010) and replacement (Kleiman, 1997). While there
is no direct overlap, there is also a broader resemblance between the idea that prison
time may provide offenders with status (as mentioned by prosecutors) and ideas in
criminology about labeling theory, which claim that deviant labels such as “prisoner”
or “ex-con” may increase involvement with deviant groups and increase recidivism
(Bernburg et al., 2006; Restivo & Lanier, 2015; Wiley et al., 2013).

There is thus a broad resemblance between what the prosecutors mention as the
main positive and negative effects of punishment and the main ideas developed in
social science, most notably in the criminological literature. The main broad difference
between the experiential and scientific knowledge lies in the potential effects that
have been studied in social science but which were not mentioned by the prosecutors.
These include the brutalizing effects of punishment, stigmatization (Bernburg, 2019),
and crowding out of law-abiding norms (Reinders Folmer, 2021), all of which constitute
negative effects of punishment. Finally, although signaling norms (mentioned by
prosecutors as a positive effect of punishment) has been recognized theoretically as
ending impunity and setting a norm (e.g., Engle, 2014; Pontell et al., 2014), it has not
been studied in a body of empirical work.

Thus, when we analyze what the prosecutors report as potential effects of punishment,
there is a broad level of alighment between their experiential knowledge and the
scientific knowledge about this question. This alignment exists despite the fact that only
16% of the sample had some sort of training in social sciences and only 24% explicitly
referred to social scientific research.

To further understand this alignment, we will first look at how the knowledge about
different potential effects of punishment is distributed amongst different prosecutors
at the individual level to evaluate their individual and collective knowledge. Then, we
will look more deeply at the alignment between prosecutors’ experiential knowledge
and social scientific empirical knowledge by zooming in on how they perceive general
deterrence—one of the main effects they mention—to function in reducing crime.
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Individual Knowledge and Type of Collective Knowledge

Now that we find that there is a broad alignment between experiential and scientific
knowledge about the potential effects of punishment on crime, we need to analyze how
this knowledge is distributed within the group of prosecutors. This will allow us first to
understand to what extent individual prosecutors have an aligned understanding of
such effects of punishment. Second, it will enable us to assess whether the collective
knowledge across our sample of prosecutors is shared or complementary. When
assessing how the experiential knowledge about the potential effects of punishment
is distributed amongst individual prosecutors, we see that there is a good deal of
variation. First, we see that some effects are mentioned more often than others. Table
2 below shows by how many prosecutors each of the reported effects of punishment
was mentioned. General prevention and individual prevention, for instance, were
mentioned by all but two prosecutors. Only five prosecutors mentioned socioeconomic
circumstances and adaptation. Table 2 further shows that knowledge about the positive
effects of punishment was far more common than knowledge about the negative
effects.

Table 2

Number of Prosecutors Mentioning the Effect
Effect Number of prosecutors

Positive General prevention 23
Signaling norms 12
Individual prevention 23
Keeping offender out of society 10

Negative Contacts in prison 7
Socioeconomic consequences 5
Status 4
Adaptation 5

Table 3 below gives an overview of all 25 prosecutors and shows which effects of
punishment each of them mentioned. This table allows us to evaluate in more detail
both the individual knowledge of each prosecutor and the collective knowledge within
our sample. We can see that there is variation in the number of effects mentioned,
with some prosecutors mentioning as many as six effects and some mentioning as few
as two. None of the prosecutors individually mentioned all effects. This means that at
the individual level, none of the prosecutors had the same broad alignment with the
science that our sample showed collectively.
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Table 3
The Mentioned Effects per Prosecutor

Prosecutor General  SignalingIndividual Keeping Socio- Status Contacts Adaptiaton
prevention norms prevention offenders economic in prison
out of conse-
society  quences

1 X X X X

2 X X

3 X X X
4 X X X

5 X X X

6 X X X

7 X X X X
8 X X X
9 X X

10 X X X

11 X X X X
12 X X

13 X X

14 X X X

15 X X

16 X X X

17 X X X

18 X X

19 X X X

20 X X X

21 X X X X
22 X X X
23 X X X

24 X X

25 X

Table 3 also allows us to assess what sort of collective knowledge exists within our
sample of prosecutors: shared or complementary. There clearly is complementary
collective knowledge, as when we combine all effects mentioned by individual
prosecutors, we get a very broad view of both positive and negative mechanisms
(as discussed in more detail in the previous sections). However, Table 3 shows that
this broad understanding is not shared collective knowledge. General and individual
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prevention, and to a lesser extent signaling norms and keeping offenders out of society,
are largely shared aspects of collective knowledge, in that most prosecutors mentioned
them. Yet the other mechanisms are not shared collective knowledge, as these were
only mentioned by a few of the prosecutors in our sample.

Alignment of Experiential and Scientific Knowledge on General
Deterrence

As a final step in our analysis of the alignment of experiential and scientific knowledge
about the effects of punishment, we zoom in on prosecutors’ understanding of how
general deterrence may impact crime. We focus on general deterrence because it is
the most mentioned effect and also because there is a solid body of empirical work to
compare their answers with.

After coding and analyzing the interviews on general deterrence, one of the first things
we noticed was that when talking about general deterrence, prosecutors distinguish
different elements that they see as being at play. Most distinguish two key components
of general deterrence: severity of punishment and certainty of punishment. However,
there is little consensus amongst prosecutors as to whether stronger punishment
deters. A number of them say that they believe that stronger punishment will deter,
while others claim that they do not think it is effective. Moreover, some prosecutors
hold that certainty is more important than severity and that crime will only be deterred
if the chance of punishment is high enough. One prosecutor alluded to the idea that
perception of punishment is key. This prosecutor described certainty of punishment as
an “abstract concept,” meaning that different people will have different interpretations
of what certainty of punishment entails.

If we take these answers together and try to evaluate prosecutors’ complementary
knowledge, a mixed picture appears. We see that there is a common understanding that
general deterrence operates through severity and certainty. But there is disagreement
about whether severe punishment deters and how important certainty is. Meanwhile,
perception of punishment is an outlier within the collectively mentioned aspects of
general deterrence, being mentioned by just a single prosecutor. As such, we have
neither shared nor complementary collective knowledge in our sample about the way
that general deterrence may impact crime.

Scientific knowledge about general deterrence bears some similarity to but also
some differences from the knowledge that the prosecutors have. Similar to the
experiential knowledge of the prosecutors, criminology has long distinguished between
punishment certainty and severity. Furthermore, similar to the knowledge that some
prosecutors have, most scholars find that there is no conclusive evidence that more
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severe punishment on its own will deter crime (Chalfin & McCrary, 2017; Nagin, 2013a;
Nagin & Pepper, 2012). Only a small group of studies comes to a different conclusion,
for instance particular studies about the deterrent effect of sentence enhancement
policies in the United States (Helland & Tabarrok, 2007; Shepherd, 2002b). The overall
consensus, however, as detailed in major reviews, is that there is no conclusive evidence
for a general deterrent effect of stricter punishment on violent crime. Similar to the
views of some of the prosecutors, scholars largely agree that certainty matters more
than severity in general deterrence (Nagin, 2013a). And similar to what one prosecutor
alluded to, the criminological literature also emphasizes the importance of punishment
perceptions, given that these are subjective (Apel, 2022; Decker et al., 1993; Waldo &
Chiricos, 1972). Citizens do a poor job in estimating the probability and magnitude of
penalties, which undermines the rationale of deterrence (Apel, 2013).

When discussing general deterrence, prosecutors distinguished different types of
offenders for whom punishment may have a general deterrent effect. As mentioned
earlier, for offenders who rely on a cost—benefit analysis, punishment may have a
general deterrent effect, unlike for offenders who commit crimes on impulse or due
to mental health problems. This seems to resonate with ideas in criminology about
which people can (or cannot) be deterred through punishment, also referred to as
deterrability. Deterrence can be described as the process in which potential offenders
weigh the risks and rewards, whereas deterrability refers to their capacity and/or
willingness to engage in that process (Jacobs, 2010). The idea is that one group of
people is deterrable with punishment, one group is undeterrable because they would
never commit crimes even in the absence of punishment, and one group is undeterrable
because of individual characteristics that limit their capacity or willingness to engage in
the process of deliberative thought (Herman & Pogarsky, 2022; Jacobs, 2010; Pogarsky,
2002). Research has shown that there are multiple reasons why people have limited
capacity or willingness to engage in this process (Piquero et al., 2011). For example,
people with higher levels of impulsivity are less likely to think through the risks of
criminal behavior (Burt, 2020; Gottfredson & Hirschi, 1990; Nagin & Pogarsky, 2001;
Vazsonyi et al., 2017). However, there is less common understanding in this literature
about which factors are at play in whether potential offenders are more or less
deterrable (Bouffard et al., 2018). Overall, we see an alighment between prosecutors’
assumptions about different offender types and the scientific idea of differences in
deterrability. However, the specific factors that determine whether people are more
or less deterrable, and how these align with prosecutors’ assumptions, remain unclear.

Besides differences in offenders, prosecutors also distinguish between types of
offenses people can be deterred from. They especially doubted the deterrent effect of
punishment for crimes they believe are very lucrative, such as dealing drugs: the risks
(i.e., punishment) simply do not outweigh the rewards (i.e., money). In the research,
there is also attention given to the differences in deterrent effect for various types
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of crimes. Délling et al. (2009) concluded in their meta-analysis that the deterrent
effect of punishment is dependent on the type of crime: they found more support
for the deterrence hypothesis for minor and administrative offenses than for more
serious types of crimes, such as violent crimes. Thus, although both prosecutors and
empirical research see that the deterrent effect of punishment can vary between types
of offenses, the character of the distinction is different. Prosecutors mainly distinguish
based on the lucrativeness of crimes, whereas research tends to focus on the level of
seriousness.

In sum, if we compare the experiential knowledge of prosecutors and the scientific
knowledge on the general deterrent effect of crime, we can see that there is some
alignment. Both distinguish different elements at play, namely the severity and certainty
of punishment. Furthermore, both research and practice differentiate between the
type of offender and the type of offense to evaluate whether punishment is an
effective deterrent. At the same time, however, there are elements where experiential
knowledge and scientific knowledge do not align. Prosecutors disagree on whether
stronger punishment deters: a number of prosecutors think it does, while others think
it does not. Scientific evidence, however, provides no conclusive evidence that stronger
punishment deters but does emphasize the importance of certainty of punishment.
Moreover, scientific research highlights the role of perception of certainty and severity
for a general deterrent effect, but only one prosecutor mentioned this. Last, there is a
difference in focus regarding which types of crimes may be deterred: prosecutors mainly
focus on their lucrativeness, while research concentrates more on their seriousness.
Together, this indicates some alignment between scientific and experiential knowledge
about the deterrent effect of punishment, but also some misalignment.

Discussion

The present study finds that there is a level of alignment between the experiential
knowledge of Dutch prosecutors and social scientific knowledge about the effects
punishment may have on crime. Overall, it finds a remarkable similarity between the
mechanisms through which prosecutors believe that punishment comes to affect crime
and those found to be at play in the social scientific literature about this question. Just
like in the empirical research, prosecutors in our sample saw a range of different positive
and negative effects that punishment may have on criminal conduct. This alignment
persists when we look more closely at how prosecutors think that punishment can
have a general deterrent effect. We see that these practitioners, just like social science,
view general deterrence as operating through severity and certainty, and that such
deterrence may vary for different offenders and offenses.
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The alignment we found was not perfect. We saw that some prosecutors within our
sample clearly had misaligned ideas, most notably by believing (contrary to the scientific
consensus) that more severe punishment on its own can have a general deterrent effect.
A number of prosecutors disagreed with this, however, and doubted the deterrent effect
of stricter punishment, and thus were aligned with social science. We also found that
the alignment with social science existed as complementary collective knowledge in
our sample of prosecutors. The individual prosecutors we interviewed did not all show
the broad knowledge that was observed at the collective level, meaning that they did
not have shared collective knowledge. As such, this alignment only exists when all
knowledge in a larger sample of prosecutors is combined and complements each other.

Our findings, should they generalize beyond the confines of this exploratory study,
have implications for ongoing debates about law and social science. In these debates,
proponents and opponents of using social science in law assume that there is a gap
between such social science and existing legal practice. The current study shows that
social science does not arrive in a void when applied to legal practice. Rather than being
oblivious, as some critics assume, our findings demonstrate that legal practitioners
clearly have experiential knowledge. Furthermore, such experiential knowledge may
be aligned with social science. If future research indeed finds there is more general
alignment between experiential and scientific knowledge, this may serve as a key bridge
between proponents and opponents in the law and social science debates.

Our study also has practical implications. Existing experiential knowledge is an
important resource. When such knowledge is aligned with social science, as it is to a
certain extent in the present study, such experiential knowledge may offer an accessible
and acceptable way to guide legal practice toward better outcomes. However, to do so
requires ensuring that experiential knowledge becomes shared collective knowledge
and not just complementary. This can be done by organizing knowledge exchange
within the group of legal practitioners so that they come to combine their experiential
knowledge to a shared understanding.

With both theoretical and practical implications in mind, the present study also points
toward a broader research agenda about experiential knowledge regarding law and
behavior. A first set of questions revolves around why we found the alignment we did.
What would explain that prosecutors, most of whom have never studied social science,
would come to several similar ideas as those developed in academia? One hypothesis
here that could be explored is that both social science and experiential knowledge are
shaped by the same social reality, and that interacting with such social reality, either
as a practitioner or as a scientist studying it, produces highly similar knowledge. A
second hypothesis could be that although the interviewed practitioners generally had
no formal social scientific education, there have been informal exchanges of knowledge
between practice and science. This could be practitioners reading popular science or
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social scientists being inspired by practitioners when developing their studies. A third
hypothesis could be that what legal practitioners learn normatively in the course of their
legal studies may be aligned with what social science finds empirically, and that there
may thus be a sort of moral coherence between what is deemed right and wrong and
what is deemed to happen empirically (Clark et al., 2015; Liu & Ditto, 2013).

Future research could also look more deeply into variation in the alignment between
scientific and experiential knowledge. For instance, studies could look at whether the
exact field of legal practice matters. In our sample we found some indication that
prosecutors who handled juvenile cases tended to talk more about trying to support
offenders to help them desist from crime and were less focused on incapacitation
and general deterrence. Another aspect here could be about how the job tasks at
hand affect the experiential knowledge. We found, for instance, that prosecutors were
more likely to mention the positive effects of punishment than the negative ones.
Negative effects mostly become clear once the punishment is executed and therefore
are outside of the scope of their everyday work. Future research could also look at
whether individual attitudes shape experiential knowledge. Here, for instance, individual
variation in punitiveness (Adriaenssen & Aertsen, 2015) could shape experiential
knowledge about the effects of punishment.

Finally, future research could look more deeply at how social scientific knowledge
itself is summarized into shared collective knowledge. In trying to assess the alignment
between social science and legal practice, the present research has seen how hard it is
to provide a concise understanding of what the state of science is. The science proved to
be highly fragmented along theoretical and disciplinary divides. Moreover, findings are
often mixed, inconclusive, or even contradictory. In addition, at present it is still difficult
to generalize existing social science about punishment’s effects on crime to different
jurisdictions, types of offenses, and types of punishment, as most of the research studies
the effects of incarceration on violent crime in the United States. Finally, establishing
a clear causal link between legal and social phenomena has proved to be very difficult,
as scientists for instance still conclude that there is no way to establish the deterrent
effect of capital punishment and imprisonment on violent crime (Nagin, 2013a). All of
this shows that we cannot simply approach the debate on law and social science by
scrutinizing the perceived barriers in legal practice. Rather, we must also look at how
social science gets to be produced, summarized, and represented.

Limitations

This study is not without limitations. First, it is important to highlight that, because of the
qualitative nature of the data, these results cannot be generalized to the whole Dutch
Public Prosecution Office. Prosecutors can differ in their views of whether punishment
should serve to prevent crime (Kort, 2020). This may have resulted in a selection
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bias, where predominantly prosecutors who believe effective crime prevention is an
important topic volunteered to participate in the interviews, resulting in a one-sided
view on the topic. Nevertheless, the results show a variety of perspectives on the effects
of punishment, including ideas about how punishment may not be effective. This study
therefore still provides a first insight into the relation between experiential knowledge
of prosecutors and scientific knowledge.

Second, as discussed earlier, the quality of social scientific research did not always
allow for strong conclusions or a proper comparison. The fragmentation of the
findings complicates the ability to provide a sufficient and comprehensive overview
of the scientific knowledge. On the one hand, this may be a possible explanation for
why there is misalignment on the individual level—a possibility that future research
should focus on. On the other hand, however, this critical view of the science does not
imply that it can, or should be, ignored. Instead, it should strengthen the conversation
between science and practice and inspire greater consideration of what can be learned
from other perspectives. It also requires critical reflection of researchers about their
own field of study and about ways to improve the quality and practical value of their
research.

Last, although our research demonstrates what prosecutors think about punishment,
it does not illuminate how their views may inform their actions in their everyday work
in legal practice. In other words, we cannot provide information on what the thoughts
on punishment mean for how prosecutors act. Although prosecutors may see many
possible effects of punishment, it may be that some of these, or other considerations,
are more influential in their everyday decisions about punishment. Future research is
needed to further understand the alignment between legal practice and social scientific
research.

Conclusion

Despite a long-lasting critical debate between law and social science, this study shows
that the story may be more nuanced. Instead of a gap between social science and
legal practice, we see parallel worlds between the collective experiential knowledge
of prosecutors and scientific knowledge on the effects of punishment. On an individual
level, this image is more complex. Communication between and within these parallel
worlds can improve our understanding of how punishment may affect human behavior
and how law and social science may augment each other.
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