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Relational justice

The horizontality of corporate human rights responsibility

This chapter lays down the theory of relational justice for readers, including its contexts and
contents to flag how relational justice addresses corporate human rights responsibility. In the
articulation of the normative foundations of corporate responsibility, what Dagan and
Dorfman do say is elaborated in this chapter before it is laid out what they do not say in the

next chapter. What they do say has to be understood as in context of the private-public divide.

§1 Private-public divide

As one may know, law has traditionally been divided into private law and public law.! Black’s
Law Dictionary defines private law as ‘[t]he body of law dealing with private persons and their
property and relationships’,? and public law as ‘[t]he body of law dealing with relations between

private individuals and the government, and with the structure and operation of the

! See, for example Charles de Secondat Montesquieu, Montesquieu’s ‘The Spirit of the Laws’, Translated (1748) ch
111, book I (distinguishing between international law, public law and private law, respectively, by saying,
’Considered as inhabitants of so great a planet, which necessarily contains a variety of nations, they have laws
relative to their mutual intercourse, which is what we call the law of nations. As members of a society that must
be properly supported, they have laws relative to the governors and the governed; and this we distinguish by the
name of politic law. They have also another sort of laws, as they stand in relation to each other; by which is
understood the civil law.’); John Locke, Two Treatises of Government (1689) ch 1, book II (distinguishing
between public as political and determinant of a common good, and private, by stating that ’the power of a
MAGISTRATE over a subject may be distinguished from that of a FATHER over his children, a MASTER over
his servant, a HUSBAND over his wife, and a LORD over his slave. All which distinct powers happening
sometimes together in the same man, if he be considered under these different relations, it may help us to
distinguish these powers [...]. POLITICAL POWER, then, I take to be a RIGHT of making laws with penalties
of death, and consequently all less penalties, for the regulating and preserving of property, and of employing the
force of the community, in the execution of such laws, and in the defence of the commonwealth from foreign
injury; and all this only for the public good.’); Daniela Gobetti, Private and Public: Individuals, Households, and
Body Politic in Locke and Hutcheson (Routledge 2019); Carol Harlow, “Public” and “Private” Law: Definition
without Distinction’ (1980) 43 The Modern Law Review 241.

> Bryan A. Garner (ed), Black’s Law Dictionary (Abridged Tenth ed., Thomson Reuters 2015) 1013.
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government itself’.? This divide has never been quite obviously apparent in the common law
tradition, as opposed to the civil law tradition, and neither has been either its existence or its
contours been settled; however, in all legal traditions it serves as a helpful divide in many cases

to separate norms of interpersonal conduct from norms of governmental conduct.*

Consider the following scenario: whether you enter into a contract with your baker for
purchase of bread, or a delivery person enters into a contract with Amazon, the principles of
contract apply with the presumption that the parties are equal in both these cases. How the
parties should actually be equal, i.e., how the delivery person can negotiate as a genuine equal
with Amazon can be dependent on the distributive policies of the state, e.g., through the design
of taxation laws, unemployment benefits etc. How and whether private law should consider the
person for the person they are is a matter of much debate. With the precise contours of the
private-public distinction perpetually in debate, however, one such debate is whether this
distinction is one of (1) private law as formal equality and independence and public law as
substantive equality and self-determination; or (2) whether private law also encompasses
substantive equality and self-determination.’ The important basis of this distinction is how and
where the approaches privilege self-determination and substantive equality as exclusively
distributive justice questions. One approach assigns questions of material inequalities as
distributive justice questions for the state, as a consequence of seeing private law as pre-political
or apolitical. On the other hand, seeing private law as political or instrumental to distributive
justice leads the other approaches to assert that there is no distinction between public and

private law.

3 ibid 1039.

* Thomas W. Merrill, ‘Private and Public Law’ in Andrew S. Gold and others (eds), The Oxford Handbook of the
New Private Law (Oxford University Press 2020) 578; Gerdy Jurgens and Frank van Ommeren, ‘The Public-
Private Divide in English And Dutch Law: A Multifunctional And Context-Dependant Divide’ (2012) 71 The
Cambridge Law Journal 172.

° Hanoch Dagan and Avihay Dorfman, Just Relationships’ (2016) 116 Colum L Rev 1395, 1397-98.
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§1.1 Outlining the two sides of the debate

Rawls, for example, says that maintenance of the equality of parties (in private law) is a matter
of background justice, and hence there are ‘two kinds of social rules, and the different
institutional forms in which these rules are realized.’® The first is public law which ‘continually
adjust[s] and compensate[s] for the inevitable tendencies away from background fairness, for
example, such operations as income and inheritance taxation designed to even out the
ownership of property.”” Then there are ‘another set of rules that govern the transactions and
agreements between individuals and associations (the law of contract, and so on)’ which is
private law.® Hale seems to suggest that this insulation of private law arrangements to
distributive justice concerns, instead of ‘exposing individuals to but little coercion at the hands
of the government and to none at all at the hands of other individuals or groups, (...) does in

fact expose them to coercion at the hands of both (...)".* He asks,

what would be the consequence of refusal to comply with [a factory] owner's terms [for
alabourer]? It would be either absence of wages, or obedience to the terms of some other
employer. (...) Unless, then, the non-owner can produce his own food, the law compels
him to starve if he has no wages, and compels him to go without wages unless he obeys

the behests of some employer.*
He further states,

To take this control by law from the owner of the plant and to vest it in public officials or
in a guild or in a union organization elected by the workers would neither add to nor
subtract from the constraint which is exercised with the aid of the government. It would

merely transfer the constraining power to a different set of persons."!

¢ John Rawls, Political Liberalism (Columbia University Press 1996) 268.

7 ibid.

8 ibid.

° Robert L Hale, ‘Coercion and Distribution in a Supposedly Non-Coercive State’ (1923) 38 Political Science
Quarterly 470, 471.

10ibid 473.

1ibid 478.
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Private arrangements have as much distributive justice consequences as public arrangements,
Hale argues, and private law’s private-ness is a masquerade of its arbitrary distinction from

public law.

§1.2 The distributive justice position
At this point, one might get a sense of what is meant by distributive justice, but reference to
Aristotle, whose work laid the foundation for the distinction between distributive and

rectificatory (or corrective) justice, is helpful in this regard. Aristotle says,

Of particular justice (...), (A) one kind is that which is manifested in distributions of
honour or money or the other things that fall to be divided among those who have a
share in the constitution (for in these it is possible for one man to have a share either
unequal or equal to that of another), and (B) one is that which plays a rectifying part in

transactions between man and man.'?

He then goes on to say that distributive justice is a matter of justice of proportions, i.e., ‘the just
is (....) the proportional; the unjust is what violates the proportion.’** Rectificatory or corrective
justice, Aristotle says is transactional equality and concerns, ‘loss and gain (...); for to have
more than one’s own is called gaining, and to have less than one’s original share is called losing’
which means that the ‘just is having an equal amount before and after the transaction.”** The
judge therefore brings the parties to the original positional as an agent of justice since ‘it makes
no difference whether a good man has defrauded a bad man or a bad man a good one (...); the
law looks only to the distinctive character of the injury, and treats the parties as equal’.”* In the
realm of rectificatory/corrective justice, whether the original position is just is not in question;

that is left for distributive justice.

One can see how this plays out similar to the Rawls/Hale dichotomy highlighted above.

Weinrib, one of the most cited private law theorists, can be taken as an example. He takes this

12 Aristotle, The Nicomachean Ethics (Oxford World’s Classics, Lesley Brown ed, David Ross tr, New Edition,
Oxford University Press 2009) 1131a.

1 ibid 1131b-15.

' ibid 1132b-15-1132b-20 (emphasis supplied).

1° ibid 1132a.
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Aristotelian approach to state that ‘private law is autonomous and nonpolitical.’'* Weinrib is a
proponent of the corrective justice theory, which states that the essence of private law (Weinrib
is mostly writing about tort law) is the relationality of the plaintiff and defendant where the
unity of the defendant’s excess and the plaintiff’s loss is reversed to bring back a notional
equality between the two through a correction.” This, he says, does not derive from any
external notion of a ‘good’ but from the normativity of the correlativity of the parties as a

singular gain-loss integration.'®

Weinrib says that (private) law is distinguished from politics specifically because the judge
gives voice to the specifically juridical by elaborating and applying elements of positive law that
express or specify aspects of these forms of justice. Thus[,] the juridical can be defined as that
which is contained within the internal rationality of interaction’, which is different from
external political considerations.!” It then follows for Weinrib that because there are many
choices of the means and ends of distribution, distributive justice questions are inherently
political and hence external to private law.? He gives the example of worker’s compensation

that

Assume, for instance, that one wanted to replace or supplement tort law by introducing
a distributive scheme of compensation for personal injuries. (...) Whether one settles
in the end on a workers’ compensation scheme, a crime-victim compensation program,

[or other approaches], these are all different distributions (...). Because there are many

!¢ Ernest J. Weinrib, ‘The Autonomy of Private Law’ in The Idea of Private Law (Oxford University Press 2012)
204.

7 Ernest J. Weinrib, ‘Corrective Justice” in The Idea of Private Law (Oxford University Press 2012) s 3.3; For a
simplified and short version, see Ernest ] Weinrib, ‘Corrective Justice in a Nutshell’ (2002) 52 University of
Toronto Law Journal 349.

'8 Ernest ] Weinrib (n 16) 207.

' ibid 209 (emphasis supplied).

% ibid 210; Peter Cane, ‘The Anatomy of Private Law Theory: A 25th Anniversary Essay’ (2005) 25 Oxf ] Leg
Stud 203, 215; However, Aristotle does not seem to support such a view of law. See Aristotle (n 12) 1129b-15
(Aristotle holds the conception that ’[..] laws in their enactments on all subjects aim at the common advantage
either of all or of the best or of those who hold power, or something of the sort; so that in one sense we call those
acts just that tend to produce and preserve happiness and its components for the political society.’); See also ibid
1134a-20-1134b-15 (viewing justice as inherently political without particularly distinguishing between
distributive and rectificatory justice); See further Steven ] Heyman, ‘Aristotle on Political Justice Symposium:
Corrective Justice and Formalism: The Care One Owes One’s Neighbors’ (1991-92) 77 Iowa L Rev 851, 855.
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possible distributions, the justification for any particular distribution is not immanent

in distributive justice.?!

Judges cannot make this choice in a litigation between parties, he says, for this is a political
decision, and one that concerns constitutional or administrative law.? Therefore, Weinrib says,
‘[w]hen construing a transaction in accordance with corrective justice, the adjudicator does not
choose one scheme of correction over another but rather (...) a single conception of corrective
justice gets worked out in accordance with the transaction’s particular facts and history.’?
Private law is private law because it enjoins the parties in a correlativity; not because it
effectuates politically specified collective goals, even when political consequences can flow

through its effectuation.?

In contrast, Leon Green, although writing before Weinrib, demonstrates the polar opposite
position as if repudiating what Weinrib has claimed; through extensive discussion of case law,
he says that that private law always makes policy decisions akin to political choices while
cloaking them as doctrinal decisions in a litigation.”® His method of demonstrating this is
American Realism, and his title for the article is apt: “Tort Law[:] Public Law in Disguise’.?* He

125

starts by saying that, “We the People” are a party to every lawsuit and it is our interest that

weighs most heavily in its determination.’”

In contrast to Weinrib’s assertion that private law (adjudication) discerns what is corrective
justice ‘in accordance with the transaction’s particular facts and history’,”® Green says that
beyond fact-finding and legal doctrine there lies the obscured public policy basis of decisions,
and indeed courts should take into account the interests of the public at large in private law

decisions.”? Why should courts take into account public policy? That is because judges (and

2 Ernest ] Weinrib (n 16) 210.

2 ibid 211.

2 ibid 212.

24 ibid 213.

» Leon Green, ‘Tort Law Public Law in Disguise’ (1959) 38 Tex L Rev 1.
2 ibid.

¥ ibid 1.

28 Ernest ] Weinrib (n 16) 212.

2 Green (n 25) 2.
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lawyers and jurors), he says, are entrusted by the political process to make a decision in the

case.’®

He calls these social aspects of judicial reasoning in private law ‘environmental facts’, owing to
these facts depicting the environment the decision was reached in; doctrine deems these
‘environmental facts’ irrelevant and hence they are not recorded as facts of the case (called
‘transactional facts’).” He says that [t]hese “environmental facts” cannot be easily
doctrinalized, yet they may be of such significance as to outweigh the transactional facts in

litigation.”** Green goes on to say that

judge and jury, being of “us,” [i.e., part of ‘We The People’] have built within themselves
our desires and interests. (...) Thus it is that jurors and judges do their work as it were
through our eyes, or at least with those of us interested in their work always looking over

their shoulders, nodding our heads in approval, or shaking them in disapproval.*®

Green therefore lays down that to understand a judicial decision we must understand the
‘environmental facts’ i.e., the public policy choices that guided the decision instead of relying

on incomplete transactional facts and legal doctrine that obscures such choices.**

Among a plethora of cases that he discusses, he starts with the well-known case of Rylands v
Fletcher that established the principle of strict liability.* In this case, the defendant had a water
reservoir built for their new mill near the plaintiff’s mine, and the water flooded the plaintiff’s
mine through old shafts and passages leading to the mine which the defendants were unaware
of (but the constructors of the reservoir were).* Liability for the mill owner was upheld in this
case where they agreed with the holdings of Blackburn, J. in the lower court judgment that

anyone who ‘keeps (...) anything likely to do mischief if it escapes, must keep it in at his peril;

30 ibid 2-3.

31 ibid 2.

32 ibid.

3 ibid 3.

3 ibid.

% John Rylands and Jehu Horrocks v Thomas Fletcher [1868] LR 3 HL 330 (House of Lords).
% ibid at 331-32.
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and if he does not do so, is prima facie answerable for all the damage which is the natural

consequence of its escape.’’

Blackburn, J. immediately thereafter, writes that, ‘[t]he general rule, as above stated, seems on

principle just.”*® Green problematises this concept of just’ and says

Why it was just is not argued, nor is it indicated what is included in the “just” concept.
We do not know all the environmental facts that influenced the judges. But we do know
that (...) [tJhe mining industry was basic to the English economy and had been so for a

long period. To hurt mining was to hurt England.*

This, to Greene, explains why, absent these specific policy necessities, the Rylands doctrine was
specifically rejected in the United States shortly after; it was not obviously §ust’ outside of
England.* Green goes on to discuss further cases which need not be discussed here one by one,
but his takeaway is that legal scholars are ‘completely enslaved by the doctrines which came out
of the environment (...) [and] when that environment so rapidly disappeared they [are] unable
to think in terms of the policies required by the new environment.”* He gives many such
examples of case law to support his argument of decisions based on public policy cloaked as
doctrine. This ‘public policy’, in essence, is just distributive decisions made by judges; as they
should, he says,* but transparently—without cloaking it as doctrine—as tort law is just public

law (in disguise).

There can be another demonstration given for this dichotomy. Ripstein is a good example. He,
like Weinrib, is another celebrated private law theorist and his theory is close to Weinrib’s in
substance. His account of tort law is where he says that ‘T wrong you only by interfering with

something to which you have a right (...)” and these rights define the limits of conduct by and

%7 Fletcher v Rylands and Another [1865-66] LR 1 Ex 265 (Court of Exchequer Chamber) 279; Rylands v Fletcher
(n 35) 339-40.

38 Fletcher v Rylands and Another (n 37) 280.

¥ Green (n 25) 5.

0 ibid; Rose v Socony-Vacuum Corp 54 RI 411, 629 (RI 1934); Losee v Buchanan (NY Ct App 1 January 1873).

4 Green (n 25) 7.

2 ibid 12.
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on others.” His central ‘moral idea [is] that no person is in charge of another’ and thus nobody
can require anybody to do specific positive actions for the ends that the other chooses.*
Ripstein gives the example that one is allowed to build one’s property even if it reduces the
neighbour’s sunlight exposure since they do not need to consider the ends of the neighbour in
determining the means to their own ends as even ‘failing to provide me with sunlight I need,
and not only because sunlight might be what I need to survive’ is not wrong since there is no
requirement that one uses their property to suit others.*® To Ripstein, ‘[t]he organizing idea,
then, is that for you to have a right as against me is for you to be entitled to constrain my
conduct with respect to that right.’* The rights survive the wrongs and thus create entitlements
for damages in payment of damages for that violation, so that the party regains the capacity to

pursue the different avenues of achieving their means before the violation.*

Where is the private-public distinction in this? Ripstein, takes the Rawlsian approach described
before and says that states are to provide the background conditions of justice in this private
law paradigm.* The state-citizen relationship is inherently distinct from the interpersonal
relationship, he says, and the state protects the ability to enjoy these private rights similar to
others.” Similar to Rawls, Ripstein gives his readers the taxation example to even out private
power.”® This transactional justice is thus independent of distributive justice, where in the
former, ‘individual citizens are in charge of themselves, rather than each person being provided
with social shares in the service of seeing to it that there is still more background justice.”®!
Thus, even though not explicitly said so, private wrongs mostly concern formal equality and
independence (the negative prescription of not being subject to other’s purposes) in this

formulation.

# Arthur Ripstein, Private Wrongs (Harvard University Press 2016) 29-30.
“ ibid 33-34.

 ibid 57-58.

% ibid 243.

47 ibid 245-46.

8 ibid 289.

* ibid 290.

%0 jbid; See also John Rawls (n 6) 268.

*! Ripstein (n 43) 291.
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In contrast, Duncan Kennedy, a critical legal theorist, says that the private-public distinction is
essentially a ‘falsehood” with the message ‘that the state stands outside civil society and is not
implicated in the hierarchical outcomes of private interaction.”” The distinction can be
moulded to fit any purposes of justifying a hierarchy or inequality and its artificial character is
obscured in its assertion as natural, given that private law consequences are consequences of
individual choice.” This, Kennedy says, is largely due to the dominance of liberal legal thought
as conceiving of the private sphere as one of individual rights and cooperation for self-defined
ends and the state is where these individuals enjoin as citizens for the collective good in

enforcing these private rights.>

Kennedy says that this formulation of private sphere excludes a particular kind of reasoning
that the legal system reinforces a particular hierarchy through the mediation of individual
rights.”® Here, although writing before Ripstein, he seems to directly address his sunlight
example, that under this formulation ‘it is not legitimate to resolve a dispute about land use by
setting a rule that rich people, as rich people, will be allowed to deprive their poor neighbors of
sunlight, but not vice versa.”*® The formally equal persons therefore are never actually equal
even in private orderings and a lot of faith is placed on background conditions as providing the

basis of this individual consent in contract and other private relationships.”’

Now, one can go on giving examples, but it is now at least demonstrable that there exists two
somewhat opposite positions between a strict private-public divide based on the private sphere
being concerned with formal equality and independence with the public sphere addressing self-
determination and substantive equality, and the opposite position that the isolated ‘private’
does not exist since private orderings are essentially distributive justice questions owing to their

impact of self-determination and (lack of) substantive equality.

’2 Duncan Kennedy, “The Structure of Blackstone’s Commentaries’ (1978-79) 28 Buff L Rev 205, 215.
%3 ibid 215-16.

4 ibid 217.

% ibid 356.

% ibid.

7 ibid 356-57.
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§2 Relational justice as the moderate position

Dagan and Dorfman lay down their theory as a moderate position between these two dominant
extremes in conceptions of private law — one which they call the ‘traditional’ conception of
private law where questions of substantive equality and self-determination are relegated to
public law with private law only concerned as encompassing formal equality and freedom, i.e.,
the condition of not being subject to another’s wishes. On the other hand, lies the conception
of what they call the ‘critical’ position: where the notion is that there exists no private law, and
as they quote from Green, private law is “public law in disguise.”® They argue that private law
is the law of interpersonal relations when these interactions take place between persons, not
citizens who are members of a polity.” In this articulation of traditionalists as relegating self-
determination and substantive equality to distributive justice (and therefore the state) and
critics treating all matters public and private as questions of distributive justice obscures the
unique relational justice foundation of private law which is indeed intended at fulfilling self-

determination and substantive equality in horizontal relationships.*

In context of this traditional/critical binary that they draw out in theoretical conceptions of
private law, they advance the argument that private law is intrinsically valuable, and that this
‘intrinsic value of private law lies in its construction of frameworks of respectful interaction—
of just relationships—among genuinely free and equal individuals.”® This ‘intrinsic value [is]
in the sense that its construction of frameworks of respectful interactions among private
persons is valuable quite apart from these frameworks’ contribution to other, collective values

such as distributive justice.”®* They emphasise that,

Private law should strive to structure our horizontal relationships around the ideal of

reciprocal respect for self-determination and substantive equality among private

*% Dagan and Dorfman, ‘Just Relationships’ (n 5) 1408 quoting; Green (n 25) 1-2.

* Dagan and Dorfman, ‘Just Relationships’ (n 5) 1397.

% ibid 1434.

¢ ibid 1397.

62 Hanoch Dagan and Avihay Dorfman, ‘Postscript to Just Relationships: Reply to Gardner, West, and Zipursky’
(2017) 117 Colum L Rev Online 261, 262.
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persons. Public law should be acutely concerned with the promotion of other values-
distributive justice, democratic citizenship, and social welfare—that also answer to self-
determination and substantive equality, but figure in our lives as members of a

collectivity.®

This public-private distinction to Dagan and Dorfman, is however, with the caveat that public
and private law are interdependent in this formulation and private law is therefore ‘not (...)
completely immune from our collective values, just as public law should not ignore relational
justice.”®* Thus, in the contract of the delivery person with Amazon, that the parties should be
genuinely equally treated as reflected in legal-normative demands of law come from within
private law and are not external impositions.®® As such, Dagan writes that relational justice
rejects a position where anti-discrimination rules, for example, ‘are contingent on the
availability of other state-driven means for securing equal opportunity and social integration,
so that when these public ends are, or can be, secured otherwise, they may not be needed, and

may even become unjustified [impositions on private law].’

Importantly, private law, Dagan and Dorfman argue, is not private law simply because it is
relational but because it addresses the relationships between persons.” They state that, ‘[f]or
example, the reason for reading a warranty of habitability into the landlord-tenant legal
relationship does not turn on the fact of their shared citizenship, as this fact is orthogonal to
their property interaction.’®® This means, that for persons to relate as ‘genuinely free and equal
individuals’ as aforementioned, private law, apart from public law, also has to effectuate
substantive equality and self-determination, which to them are two of the most fundamental

liberal commitments.®

% ibid 268-69.

% ibid 269, footnote 39.

% Hanoch Dagan and Benjamin C Zipursky, ‘Introduction: The Distinction between Private Law and Public
Law’ in Research Handbook on Private Law Theory (Edward Elgar Publishing 2020) 15.

% ibid.

¢ Dagan and Dorfman, ‘Postscript to Just Relationships’ (n 62) 267.

8 ibid.

¢ ibid 262.
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§2.1 Dagan and Dorfman’s notion of the traditional conception

Dagan and Dorman’s traditional camp hosts a variety of authors ranging from Nozick, Rawls,
Dworkin, Ripstein and Weinrib.” The commonality between these authors, that Dagan and
Dorfman state, is that they assign the role of the fulfilment of self-determination and
substantive equality to the state and emphasise a strong public-private distinction in the sense
that private law is to only be concerned with independence and formal equality.” This private

law conception is too narrow for Dagan and Dorfman.

They say that liberal-egalitarians, a group that includes Rawls and Dworkin, go beyond
libertarian understandings of private law as the law of strong protections of property rights as
pre-political baselines and the rules of valid transfer of entitlements, which stop at negative
liberty.” In going beyond this minimalistic conception, Dagan and Dorfman argue that liberal-
egalitarians, frame self-determination as a distributive question which is left to public law to
ensure equality of opportunity, and private law does not require that individuals treat other
individuals on a substantively equal footing thus opposing the libertarian minimal state but
endorsing libertarian private law.”® They then go on to demonstrate this same position with
leading tort theories as well.”* They maintain that the traditional view conceives of private law

as pre-political or apolitical.”

Dagan and Dorfman say that some leading private law conceptions rely on Kantian
independence as meaning not being subordinate to others’ choices; they quote Ripstein to
indicate that under this conception ‘independence requires that no one gets to tell you what

purposes to pursue and is therefore “not compromised if others decline to accommodate

7% Dagan and Dorfman, ‘Just Relationships’ (n 5) 1401-05.

71 ibid 1401.

72 Samuel Scheffler, ‘Distributive Justice, the Basic Structure and the Place of Private Law’ (2015) 35 Oxford
Journal of Legal Studies 213; Ronald Dworkin, Law’s Empire (Harvard University Press 1986) 296-99; cited in
Dagan and Dorfman, ‘Just Relationships’ (n 5) 1402.

73 John Rawls (n 6) 268-69; John Rawls, ‘Social Unity and Primary Goods’ in Amartya Sen and Bernard Williams
(eds), Utilitarianism and Beyond (Cambridge University Press 1982) 170; cited in Dagan and Dorfman, ‘Just
Relationships’ (n 5) 1402.

74 Dagan and Dorfman, ‘Just Relationships’ (n 5) 1403-04 (including, e.g., Ripstein, Weinrib and Brudner).

75 ibid 1397-98.
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you.”””¢ Further, Dagan and Dorfman demonstrate that Weinrib advances the idea that tort law
sets the terms of interactions objectively without consideration for the idiosyncrasies of the
people involved.” Here, Dagan and Dorfman draw their conclusion on the traditional

approach that,

For Kantians, the interpersonal respect we owe one another as free and equal persons
means respecting each other’s abstract personalities. The “particular features—desires,

endowments, circumstances, and so on—that might distinguish one agent from

another” are “irrelevan|[t].””®

This abstractness stems from the relegation of distributive justice concerns beyond private law,
where in private law ‘real individuals’ give way to ‘abstract beings’.”” Dagan and Dorfman’s
issue with traditionalists, as they call the group, is that the law of interpersonal interactions as
private law that the traditionalists conceive of lays down the norms of interactions under the
postulate that the (abstract) persons were formally free and equal and relegate questions of
substantive equality and freedom to public law. Private law is therefore for the abstract person,
inherently blind to differences while public law concerns the eradication of individual
differences through distributive justice aspirations, e.g., in Rawls’s position mentioned at the

beginning of the chapter suggesting taxation is a means to tackle inequality in property.

The classification of Dagan and Dorfman do not go without challenge, however, as, for
example, Zipursky points out that Ripstein would specifically find fault with Dagan and
Dorfman’s classification as a traditionalist owing to his explicit rejection of pre-political

notions of private law, stating that rights only exist insofar as the state exists.®

76 Arthur Ripstein, Force and Freedom: Kant’s Legal and Political Philosophy (Harvard University Press 2010)
14-15; quoted in Dagan and Dorfman, ‘Just Relationships’ (n 5) 1403-04.

77 Dagan and Dorfman, ‘Just Relationships’ (n 5) 1405.

78 ibid (emphasis supplied) quoting; Ernest ] Weinrib, The Idea of Private Law (Oxford University Press 2012)
82.
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% Benjamin C Zipursky, ‘The Cathedral through the Looking Glass: A Commentary on Dagan and Dorfman’s
Just Relationships’ (2017) 117 Colum L Rev Online 165, 167 citing Ripstein (n 76) 145-81.
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Zipursky takes the particular example of worker’s compensation in Ripstein’s work (quoted in
the previous section), stating that Ripstein identifies such laws as public law laying down the
state’s obligation to provide background conditions of individual self-determination.®
Consequently, worker’s compensation is relegated to public law as addressing distributive
justice questions. Indeed, Dagan and Dorfman state that this ‘banal interpretation of the
private-public distinction’ is what their theory seeks to rebut where workers compensation
laws, just by virtue of going beyond formal freedom and equality is relegated as public law, to
be fulfilled by state institutions, as having no bearing on interpersonal conduct as persons.®
Dagan and Dorfman’s issue with the traditionalists, therefore, boils down to the private-public

distinction being too wide which conceptualises private law as too narrow.

§2.2 Dagan and Dorfman’s notion of the critical conception

Their issue with the critical accounts, however, is that these accounts erase this distinction
altogether in conceiving of private law as political. The critical account also encompasses as
broad a category of thought including feminism, law and economics, and critical legal studies.**
Dagan and Dorfman say that this erasure of the ‘normative significance’ of private law,
relegating it to one among other regulatory regimes of distributive justice, is incorrect.? Critical
legal scholars, they say, demonstrate that private law entrenches the status quo of perpetuation
of injustices by shielding it from distributive analyses.® This shielding argument is similar to
feminist scholars, Dagan and Dorfman point out, who take the example of the patriarchal
family, where private law isolates social and political questions through the assertion of non-
interference in personal affairs, which are wrongly treated as apolitical, again entrenching

inequality and injustice.® Law and economics, on the other hand, they state, makes any public-

81 Zipursky (n 80) 167; Ripstein (n 76) 267-99; Ripstein (n 43) 292-93.

8 Dagan and Dorfman, ‘Postscript to Just Relationships’ (n 62) 268.
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8 ibid 1406-07.

% ibid 1407 citing Aditi Bagchi, ‘Distributive Injustice and Private Law’ (2008-09) 60 Hastings LJ 105; Felix S
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Unmodified: Discourses on Life and Law (Harvard University Press 1987).
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private distinction contingent on efficiency and is an ‘extreme instrumentalist approach to
private law” where the public-private distinction does not matter; only the most pragmatic

institutional design, whether public or private, guides choices.”

In this context, the private-public distinction in critical literature, Dagan and Dorfman restate,
is considered not only arbitrary but also as a vehicle of spurious insulation of actions from
public scrutiny.®® They quote Freeman and Mensch, that private law wrongly gives rise to the
“assumption that private activity is in fact purely private, so that the exercise of private power
does not appear to be publicly sanctioned oppression.”® Freeman, in the article Dagan and
Dorfman quote from, goes on to say thereafter that, ‘the line between public and private is
logically incoherent’ as it masquerades the entrenchment of inequality of power, social, political
and economic, as the protection of free will and choice instead of a consequence of ‘public
exercise of political power.”® Private law is private law, for a large part, because it shields the
norms from distributive justice analyses; opening it up for such critique erases this private-

public distinction.

Dagan and Dorfman reject the notion of private law, in what they call the critical conception,
as a ‘deeply troubling collectivization of the social dimension of life” since they say the notion
of relational justice serves as a better explanation of the richness of private law in shaping
interpersonal interactions.”” Thus, one can understand Dagan and Dorfman as asserting a

position where they do agree that private law is political,” but distinctively so in interpersonal

% Dagan and Dorfman, ‘Just Relationships’ (n 5) 1408-09 citing Guido Calabresi, ‘A Broader View of the
Cathedral: The Significance of the Liability Rule, Correcting a Misapprehension’ (2014) 77 Law and
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interactions as persons apart from interpersonal interactions as citizens which public law
addresses. Thus, while they accept that private law is political, it does not necessarily follow that
the private-public distinction is meaningless as even when private law tackles material and
power inequalities (as it should, under their theory), it does so in a unique way from questions
of the collectivity.” This can be tied back to the initial point on the intrinsic value of private
law as a core assertion of relational justice. In Zipursky’s words, Dagan and Dorfman ae best

read as taking the position that

[t]he aspiration of private law to allow for freedom and equality is not an aspiration to
make sure we can use our own private stuff to do what we want; it is the aspiration to put
us into relationships of equality with one another, in a system in which we are able to

flourish as interdependent beings.**

The core assertion of their theory is that private law addresses interpersonal relationships as a
framework of relational justice in the effectuation of self-determination and substantive
equality. Considerations of self-determination and substantive equality in interpersonal
relationships are unique from distributive justice concerns of the polity. With the core
assertions of the theory laid out, some important elements of the theory are now laid out in this

chapter to demonstrate what parameters the normative framework of the thesis operates under.

§3 Foundations concepts in relational justice

While relational justice theory can be seen as having many elements, four distinctive elements
are relevant to the thesis. First, as is evident from the above discussion, self-determination and
substantive equality are the foundational thrust of relational justice. At its core, relational
justice enunciates that the normative demands of private law go further than merely
prescribing negative duties of individual autonomy and formal equality.” Dagan and Dorfman

posit that private law incorporates within itself positive demands of self-determination and

% ibid.
% Zipursky (n 80) 177.
% Dagan and Dorfman, Just Relationships’ (n 5) 1415-16, 1453.
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substantive equality to truly treat parties in interactions on an equal footing, keeping in mind

power differences that affect the capacity to set the terms of interactions.*

Second, Dagan and Dorfman envisage a thin but strong public-private separation. To them,
private law is not reducible to public law, viz., they accept that the public-private divide exists,
no matter how thin that may be.*”” In so stating, Dagan and Dorfman articulate that private law
per se has normative value as the law of horizontal interactions where it has exclusive dominion,
even if principles outside a bilateral consideration are considered within the terms of the
interactions.”® Simply put, private law has inherent normative value as the law that, beyond the
relationship of people as members of a polity with relationships to the state, sets the framework
of interactions as horizontal dealings without reference to the vertical relationship of the state.”
As will be seen, this is what the thesis takes as the justification of horizontal responsibility (in

context of human rights impacts from corporations).

Third, relational justice focuses on the normative articulation of private law as the framework
of private interaction, as one explaining the norms of interaction and the framework of this
interaction, without centring the breach of norms at its core.'® In so doing, it posits that
remedies are a backup mechanism in the private law machine but that they are neither the only

part nor the most important part.'”

Fourth, Interpersonal Human Rights is where the specific articulation of corporate
responsibility takes place in relational justice (when referring to the article instead of the
concept of interpersonal human rights, it will be italicised like this in the thesis). Corporate
responsibilities towards other people entail respect for the norms of human rights as a matter

of horizontal justice, separate from the state obligation to protect from third party harm in

% Hanoch Dagan and Avihay Dorfman, ‘Substantive Remedies’ (2020) 96 Notre Dame L Rev 513, 527.
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international human rights law.'*> This is owing to the universal respect for self-determination
and substantive equality of the person, which is how Dagan and Dorfman justify the horizontal
responsibility as a human rights responsibility. Dagan and Dorfman state that the concept of
interpersonal human rights is that it is a minimum standard of interpersonal conduct
transnationally (in the geographical sense).' Below this threshold, private law ceases to be just

or legitimate in the relational justice understanding.'™*

The chapter proceeds first by expanding on these four facets of relational justice (in that order)
in justifying a horizontal human rights responsibility. Once the four parts are elaborated, this
chapter thereafter contextualises relational justice as a liberal, interpretive and ideal theory of
private law. This enables one to understand the background assumptions behind the normative
framework of relational justice to know why it asks the questions it asks or why it portrays what
it portrays. This elaboration makes it transparent what parameters the thesis works under as a
consequence of utilising the relational justice framework, e.g., liberalism, interpretivism and

idealism.

§3.1 The centrality of substantive equality and self-determination

The words self-determination and substantive equality have been used generously in the above
articulation of relational justice, so it is useful to lay bare what meaning Dagan and Dorfman
use for the terms in their theory. Respect for substantive equality and self-determination
constitute the critical core of private law in the relational justice understanding. The
understanding of substantive equality and self-determination is presented with a housing
market example that Dagan and Dorfman use. The example is where a property owner, upon
putting their house for rent, decides that they will not lease the house to minorities.'” While it

was demonstrated that traditional understandings of private law may relegate the issue as one

122 Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int’l L ] 361, 383-84.
' Hanoch Dagan and Avihay Dorfman, Justice, Politics, and Interpersonal Human Rights’ (2018) 51 Cornell
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of public law since only formal equality and independence are the domain of private law,'

a
relational justice understanding of private law would make such conduct impermissible under
private law as a violation of the norms of interpersonal interaction hitting at the respect for the
person qua person. Indeed, this is how housing law is largely reflected today as well where
discrimination is illegal, not merely because of public law action but private law as well.'*"
Corporations have such anti-discrimination duties as well, e.g., not to discriminate against

pregnant women.'® These are not to assert specific positive law positions, but practical

illustrations of how otherwise abstract relational justice demands are reflected in law.

Dagan and Dorfman borrow the meaning of self-determination from Rawls and Raz. From
Rawls, they rely on the conception that self-determination is the right ‘to have, to revise, and
rationally to pursue a conception of the good.”’” Raz enables a thicker definition of self-
determination with his conception of personal autonomy which is the ‘vision of people
controlling, to some degree, their own destiny, fashioning it through successive decisions

throughout their lives.”*?

In that sense, self-determination is not merely the circumstance of
not being subordinate to the choices of others but also of being able to do freely what people
want to their own ends that they choose.!! A set of negative rights therefore cannot guarantee
a framework of self-determination because it does not focus on effective realisation of the

individual’s conception of the good.''? In doing so, while it imposes some demands on the state

via public law, it necessitates that interpersonal interactions governed by private law play an

19 Shelley v Kraemer 334 US 1 (1948) (this case of the US Supreme Court held that tenancy covenants with a
racially restrictive dimension could be mutually abided upon by private parties, but it will not be judicially
enforced through state action.) This also ties with the public-private distinction that is later discussed in this
chapter.

' For example, see Fair Housing Act 42 42 US Code, s 3604 (US); Equality Act 2010 ch 4.
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equally significant role as the guarantor of conditions of self-determination through justice in

interpersonal interactions.'?

Closely related to self-determination is the notion of substantive equality which necessitates
taking into account vulnerabilities of the parties in the relationship rather than being blind to
power differences and idiosyncrasies.'"* Substantive equality is particularly expressed as an
ideal of just relationships which entails relating to each other as truly equal with equal standing
in setting the terms of interactions. For example, economic disparities must be taken into
account for relationships to be just — for the parties to relate to each other as substantively
equal — not merely for the public law or distributive justice concern of distribution of
resources.''> What it means is that power imbalances are an inherent factor for consideration
in the relationship for the parties to relate as truly equal as co-authors of the terms of
interactions; it need not mean a strict sense of absolute equality."'® The terms of interpersonal
interactions are thus based on the notion of substantive equality which is necessary for self-
determination; an unjust relationship where the terms are unable to be authored on equal terms
fails to meet the requirements of substantive equality and also consequently hits at the capacity

of the parties for self-determination.

If private law were reflective of formal equality and independence, it would entail that people
are not made subordinate to others’ choices; so, as in the prior example of the landlord deciding
not to lease to minorities, when other persons do not make accommodations for the minority
house-seeker, both the parties are still independent (in that they are not subordinating each
other to others’ purposes).'” Thus, formal equality and independence require that the landlord
is free to determine the utilisation of their property without being subordinated to a

constrained set of choices by accommodating the concerns of possible (disadvantaged) tenants.
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In this restrictive understanding, private law only reflects negative duties, and the landlord

commits no normative violations."'® As most readers would agree, this view is inaccurate.

While self-determination requires independence, it goes further to mandate interpersonal
accommodation to let persons live the human life they are entitled to.'” The exclusivity of
negative rights cannot sustain that goal of private law under the relational justice conception.'?
The terms of interactions between people are just or unjust upon their respect for self-
determination and substantive equality. Substantive equality requires terms of interactions to
not be blind to the peculiarities and circumstances of people, similar to how tort law takes
certain constitutive elements of a plaintiff into account.'' In such cases, certain vulnerabilities
have to factored in (by positive duties) which negatively impact the willingness or ability of a
person to be an agent of enforcement of their own rights.'* This is what Dagan and Dorfman
call a ‘vulnerability imbalance’ that law takes into account, e.g., when a heightened duty of care
exists in circumstances when a specially abled person is at risk of harm.'* These mechanisms

of reducing the power imbalance for parties to be substantively equal is discussed and extended

further in Chapter 3.

For now it is sufficient to specify that in a relational justice sense, the illegality of discriminating
against minorities for leasing a house arises from the disrespect for the self-determination and
substantive equality of person of the possible lessee.” Much of the responsibilities of
accommodation of the disadvantaged would be shifted to the domain of public law (or state
action) in the understanding of private law as only furthering formal equality and
independence.'® This is because independence is preserved and there is no harm arising,

factual or normative. For as long as the state provided enough opportunities for minorities to
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obtain housing, the private action of the property owner would not be violative of any
principles of private law (but could violate positive public law).¢ Actions would rather lie
against the state. Private law thus falls short of its own aims when such horizontal injustices
compel a person to resort to public law which is designed to address a vertical set of norms as
its fails to respect the substantive equality of the person, i.e., treating them as genuinely equal

127

in a relationship.'?” This is different from the state failing to respect the person as a citizen of

the polity.

In a world of interdependence, where interactions among private actors shape lives from
ordering a coffee to broad projects of life, it would not be analytically prudent to relegate private
responsibilities of respecting substantive equality and self-determination only to state
mechanisms.'® As would have been evident from this section, self-determination and
substantive equality have immense consequences on the concept of the public-private

distinction in relational justice, which is what will now be laid out.

§3.2 Private law as the law of horizontal responsibility

To Dagan and Dorfman, both private law and public law further substantive equality and self-
determination, with the most notable distinction between them being that public law furthers
those in the vertical sense (as between the state and citizens, or between co-citizens through the
state) and private law furthers it in the horizontal interpersonal dimension. Relational justice
thus puts ‘persons’ at the centre of its private law paradigm, whereas public law would have
‘citizens’ at its core.'” Recall from the introduction that the term citizen is used loosely in the

thesis to mean persons within jurisdiction of the state.

Private law is private law because its distinctive feature is that it applies horizontally: any law

thus going beyond formal equality and independence (like human rights) is not to be

130

automatically relegated to public law.'* In the thesis, the norms would still be human rights
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norms but when they apply horizontally, human rights would be applied as private law. The
principles governing the horizontal conduct of corporations as regards natural persons would
be a matter of violations of justness requirements in private law regardless of its legal form,
whether national legislation or an international treaty. What is meant by that, is that in this
thesis, whether the norms of these interpersonal conduct are doctrinally established in a treaty
or legislation or judicial proceeding, it would be private law under this framework as the norms
of interpersonal conduct. This is an important position of the thesis that the reader has to keep

in mind throughout.

Restricting private law to formal equality and independence while pushing self-determination
and substantive equality to the public law domain would be a fundamental misunderstanding
of private law as per Dagan and Dorfman."** They state,

Beyond the abstract articulation of the demands of justice, the legal architecture of

private law is complex and its relationship with public law is quite intricate.'*

[P]rivate law is indispensable because even the most elaborate and generous system

of public law cannot satisfy the horizontal demands of relational justice.'*®

Relational justice sees private law as indispensable for achieving the ends of substantive equality
and self-determination, even with elaborate public law protections.’** In certain cases, even
formal equality conceptions itself make exceptions to advancing formal equality, e.g., in cases
of unconscionability of contracts, and loosely align themselves with substantive equality by

limiting circumstances when formal equality would produce unfairness.'**

Relational justice therein views public law as addressing people collectively to govern

institutions (and public structures in general) whereas private law addresses people just as
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people with (individual) projects.'* Public law ‘vindicates rights against the collectivity’ and is
therefore applicable to people qua citizens.” The thesis rejects a position, however, that public
law (or international law) is irrelevant. Therefore, the understanding of the thesis is that there
is no strict separation between public and private law norms in relational justice, and each takes
note of the other, even though there may be a thin but strong separation of public and private

laW 138

Private law lays down the terms of interactions in everyday voluntary or involuntary social
contact; self-determination and substantive equality are thus crucial to both public law and in
the horizontal sense, i.e., private law."*® Social expectations (like, in our case, the fact that
corporations should respect human rights) inform the law of interpersonal interactions and are
the only way to ensure horizontal relationships foster respect for self-determination and
substantive equality, no matter how much the state, through its public law infrastructure,

pushes forward (or backward) that goal.'*

Even when relational justice enables state action (public law) to complement private actions, it
acknowledges and subsumes within itself cases where private law is used for seemingly public
ends.'! This is why a reader may feel that the definition of private law is perhaps too expansive,
but that is a consequence of the framework. A relational justice understanding posits that tort
establishes the very relations that govern the duty of care in circumstances of high moral stakes

of injury, irrespective of privity.'*

§3.3 Remedies as the backup plan
It may now be worthwhile to flag why responsibility is separate from remedy as a consequence

of using the framework of relational justice. In relational justice, where the respect for the
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person is paramount, a harm to freedom and equality has to entail much more than mere
compensatory damages so that it would avoid a situation where the plaintiff’s life (and human
rights) would be commodified into a cost of business.*** Impunity as regards impacts on human
rights or even treating impacts on human rights as a cost of doing business could lead to
situations where a duty of care could be converted into a license to harm (by paying appropriate
compensation), and changes the nature of harm from accidental to wilful wrongs.'** What this
entails is that not only should the court uphold self-determination and substantive equality
when deciding post-wrong entitlements in a case, but it is also the defendant that has to treat
the plaintiff with respect for their self-determination and substantive equality in the formation

of just relationships.'*
Dagan and Dorfman begin their elaboration of relational justice with the statement,

Private law is not reducible to common law [i.e., judge-made law]. Its promulgation

and adjudication is not confined to the chambers of judges.'*

Remedies, in the relational justice understanding of private law, play only a secondary role in
the private law legal structure. It is thus not the core sinew of the system, but only its ‘backup
plan’ when the code of conduct that tort law mandates is violated.'*” Judicial remedy is not even
the prescribed or exclusive form of remedy seeking under private law as per relational justice.'*®
The remedial apparatus is therefore always a question as to what comes after the primary norms
that govern conduct, i.e., the terms of interpersonal interactions that private law describes;
private law is not important only because of a ‘fallback plan’ when the primary norms are

violated.'®
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While vindicating such (relational) justice may require judges, it is not exclusively so required,
and it also implicates legislative bodies and civil society.”®® Even the minimum standard of
interpersonal human rights, explained shortly, reflect the substantive core of tort law (or
private law in general) and are independent of enforcing institutions.”” Nonetheless,
adjudication as the fallback plan can play a key role in vindicating human rights on the

horizontal plane; even when the legislators fail to achieve the aspirations of relational justice.'*

Seeking judicial remedy, as a backward-looking backbone of private law, therefore achieves the
‘second-best’ results trying to remove the injustice that occurred from a particular conduct little
short of going back in time to when such conduct had not occurred.'>* A remedy-centric view
is only notionally relational in the sense that it reflects bilateralism in adjudication but only
takes into account the pre-wrong holdings of the victim and therefore only post-wrong
entitlements are the subject of remedies.** Remedy, to relational justice, is not an instrument
of restoration, but also a mechanism to put the parties into a relationship of respect for
substantive equality and self-determination of persons.'* Remedy, in relational justice, thus
reinstates the terms of just interactions and is therefore understood of much more broadly than

an orthodox view of remedy as financial compensation for economic losses of the plaintiff.

The Idea of Private Law (Oxford University Press 2012); Remedies are also central to other leading theories like,
for example, civil recourse theory which posits that private (tort) law gives the plaintiff a right to sue the
defendant who has caused harm. See John CP Goldberg and Benjamin C Zipursky, ‘Rights and Responsibility in
the Law of Torts” in Donal Nolan and Andrew Robertson (eds), Rights and Private Law (Bloomsbury Academic
2014).
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§3.4 From international human rights to interpersonal human rights

The chapter now moves on to the human rights discussion in relational justice where corporate
responsibility is in focus. Drawing from the conception of self-determination and substantive
equality, business and human rights, by addressing the human rights responsibilities of private
entities, inherently requires that private law not be restricted to independence and formal
equality while moving the burden of fulfilling self-determination and substantive equality to
the state’s provision of background conditions. In the context of corporate responsibility
beyond Dagan and Dorfman’s immediate articulation, state actions for preventing corporate
horizontal human rights harms are interpreted in the thesis as complementary but separate
public law consideration. Indeed, given how the private-public divide is thin in relational
justice, specifically in business and human rights, one can say public law and private law
mutually and dynamically shape each other as distinct but interrelated.'*® For example, the
private law responsibilities of transnational corporations would feed into state obligations in
international human rights law to provide the conditions under which business activity may

take place in a relationally just manner.

Nonetheless, private law, can, thus in the understanding of a distinct sphere of operation, be
very much a vehicle of application of public international law on a horizontal plane (when
speaking of business and human rights) in relational justice. This follows from the broad
definition of private law as explained above, where, e.g., torts can wrap around the content of
human rights to provide a direct horizontal responsibility for human rights in private law. This
is what, as in this thesis, justifies a corporation to have a horizontal responsibility in private law

without reference to the state.

Then, of course, one has to remember that responsibility is separate from liability in the thesis.
For example, even when one may envisage a public compensation scheme for corporate human
rights violations (to the exclusion of individual litigation), the responsibility of the corporation

would remain unchanged from that in a one-on-one litigation system. Interpersonal human

1% Janne Mende, ‘Corporate Human Rights Responsibilities: Rethinking the Public-Private Divide’ (2023) 41
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rights, as is explained shortly, and relational justice posit that human rights torts signify more
than mere compensation of harm, since treating adjudication as a compensation mechanism
for human rights mechanisms would commodify rights violations into a ‘pay-as-you-go
liability’.’”” Affirmative duties are an important part of the respect for substantive equality and
self-determination in relational justice and interpersonal human rights.'*® First, the regime of
international human rights law is laid out in context of the thesis and then in the second sub-

section what Dagan and Dorfman’s call as ‘interpersonal human rights’ is explained in detail.

§3.4.1 International human rights

The application or enforcement of human rights, as in international human rights law, is either
territorial or extraterritorial, i.e., it hinges on a territorial basis. In an ordinary public
international law understanding of human rights that derives its basis from the International
Bill of Human Rights, ' states are the signatories and the addressees. As such the application
of human rights treaties (and consequently the presence of state duties for protection of rights)
is contingent on whether or not there exists a relationship between the respective individual
and the state concerned, i.e., whether the state has jurisdiction in the sense of a legal and/or

political relationship.'s

Human rights relationships between a state and an individual are ordinarily formed within the
internal boundaries of the state and application of human rights protection beyond such
borders is an oddity.'®! While it is acknowledged that jurisdiction and territoriality are not the

same, the very notion of extraterritorial jurisdiction reflects that territorial jurisdiction is the

'*” Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 103) 16.

158 ibid 18-19.

199 Consisting of the Universal Declaration of Human Rights (10 Dec. 1948), UN.G.A. Res. 217 A (III) (1948)
(the UDHR was part of this resolution in the International Bill of Human Rights, and the two subsequent
covenants are considered parts of the International Bill of Human Rights; International Covenant on Civil and
Political Rights (New York, 16 Dec. 1966) 999 U.N.T.S. 171, entered into force 23 Mar. 1976; International
Covenant on Economic, Social and Cultural Rights (New York, 16 Dec. 1966) 993 UN.T.S. 3, entered into force 3
Jan. 1976.

1 Samantha Besson, ‘The Extraterritoriality of the European Convention on Human Rights: Why Human
Rights Depend on Jurisdiction and What Jurisdiction Amounts To’ (2012) 25 Leiden J Int’l L 857, 860.

161 ibid 862.
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norm and extraterritorial jurisdiction is the exception.'s* Far few would acquiesce to a notion
of an ‘extrajurisdictional’ application than extraterritorial application. The question of
jurisdiction is, in itself, conceptualised from the perspective of threats to human rights from
the part of a state. The treaties apply to states because there are threats from the state and its
apparatus within its jurisdiction owing to its authority to enforce law and engage the police and
military.'®® So, the human rights treaties, Anne Peters et al. argue, cannot directly apply to
corporations without any change in normative underpinnings because corporations do not

exercise jurisdiction in that sense.'*

Further, it should be borne in mind that even though everyone has human rights, protections
of human rights treaties apply only to certain individuals in a specific relationship with the state
concerned (e.g., through residence in territory, citizenship etc.).'*> Extraterritoriality is thus the
application of human rights law to individuals outside the state territory and consequently the

determination of state duties towards individuals outside their territory.'*

What this means is that individuals cannot claim rights (against a particular state) without
being in such a political/legal relationship with the state concerned, and the state consequently

would have no duty towards the individual.' Human rights only apply in state-individual

168

relations in that sense,'® even if the notion of jurisdiction is being gradually extended

extraterritorially and is no longer strictly restricted to individuals within a state’s territory.'*

12 jbid.

' Anne Peters and others, ‘Business and Human Rights: Towards a “Smart Mix” of Regulation and
Enforcement’ (2023) 83 Zeitschrift fiir ausldndisches 6ffentliches Recht und Vélkerrecht / Heidelberg Journal of
International Law 415, 440.

' ibid (that is to adopt and enforce laws with machineries of coercion similar to that of the state).

16 Besson (n 160) 859 (Besson also notes that human rights treaties do not apply to all subjects of international
law, but only to states, or rather the institutions of states that are signatories to the treaty. It does not also apply
to all states at once.).

16 ibid 858.

17 ibid 862-63.

18 ibid 863.

1% ibid.
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Besson says, ‘[t]here can be no human rights duties without human rights, and the existence of

[the legal protection of] human rights depends on jurisdiction in the first place.”'”

Who is responsible for human rights protection is usually determined by which state has
jurisdiction which proves problematic in transnational cases.”! Within cases that are brought
with human rights treaties or legislation as its basis, horizontal application is rare, and even in
those rarities, cases are against the state which failed its duties regarding a corporation in its
jurisdiction.'”? Companies have never been sued (and cannot be sued) before the European
Court of Human Rights, e.g.; or similarly, complaints cannot be made to treaty bodies under
the International Bill of Human Rights; avenues for remedy directly on the basis of human
rights law as public law is against the state and its organs.'”® Such human rights cases are hardly
ever filed against transnational corporations, much less for human rights questions arising out
of activities in its supply chain. State jurisdiction is always central even to horizontal application
of human rights as understood from treaty law.'”* One may speculate that this is perhaps why
transnational corporate liability cases are brought under private law instead. In any case, this
horizontal application of human rights (via state duties) is complementary but distinct from

the horizontal human rights responsibilities of corporations in this chapter.

170 jbid 868.

7! ibid 862-63.

172 See, for example, the iconic cases of Case C-157/15 Samira Achbita and Centrum voor gelijkheid van kansen
en voor racismebestrijding v G4S Secure Solutions NV; Eweida and ors v The United Kingdom No. 48420/10,
59842/10, 51671/10 and 36516/10 (European Court of Human Rights, Section IV); See also, for example, Human
Rights Act 1998 s 8(1) (stating that remedy lies only against ‘any act [or proposed act] of a public authority’.

173 Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 4 Nov. 1950) 213
U.N.T.S 221, entered into force 3 Sept. 1953, para 34 (limiting the jurisdiction of the European Court of Human
Rights, saying that, "The Court may receive applications from any person, nongovernmental organisation or
group of individuals claiming to be the victim of a violation by one of the High Contracting Parties’); Optional
Protocol to the International Covenant on Civil and Political Rights (New York, 16 Dec. 1966) 999 U.N.T.S., 302
(1967), entered into force 23 Mar. 1976, para 1 (stating that, ‘A State Party to the Covenant that becomes a Party
to the present Protocol recognizes the competence of the Committee to receive and consider communications
from individuals subject to its jurisdiction who claim to be victims of a violation by that State Party of any of the
rights set forth in the Covenant.’

17 Lottie Lane, ‘The Horizontal Effect of International Human Rights Law in Practice: A Comparative Analysis
of the General Comments and Jurisprudence of Selected United Nations Human Rights Treaty Monitoring
Bodies’ (2018) 5 European Journal of Comparative Law and Governance 5.
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§3.4.2 Interpersonal human rights

In a classical state-based territorial conception of human rights, the individual that is harmed
by the subcontractor of a transnational corporation in the host state would, under ordinary
circumstances, only be able to rely on human rights treaties and human rights domestic law for
state responsibility to protect against harm from third parties, if at all. The transnational
corporation remains submerged under the tip of the iceberg.'”” As will be argued in Chapter 3
and illustrated through case law in Chapter 5, the harm in this case does not arise exclusively
from practices down the supply chain but concomitantly from business decisions and policy at
the level of the transnational corporation level. Even in the particular case of human rights
impacts arising from decisions by the transnational corporation within its home state territory,
human rights law has not followed economic globalisation. Within two self-contained human
rights systems in the two states, how the distant person (from the perspective of the
transnational corporation) would have human rights claims'” in a community with a different
political membership is a puzzle that is difficult to solve in a territory-based conception.
Nonetheless, the problem remains a pertinent one.'”” Horizontal human rights scholarship tries
to address this gap by, inter alia, focusing on state duties for private harm but that is not the
aim of this thesis.'”® As one moves from positive (treaty) law, in the context of the responsibility
of transnational corporations for human rights impacts, the normative framework of

interpersonal human rights is where Dagan and Dorfman begin.

17 United Nations, ‘Proceedings of the United Nations Conference on Trade and Development, Third Session,
Santiago de Chile, 13 April to 21 May 1972’ UN Doc TD/180 Vol. 1, Annex. VIIIA, para 61 (President Salvador
Allende speaking about transnational corporations going unregulated in international law by describing that
they ‘slip by us unseen, like the submerged three quarters of an iceberg’).

176 A separate question would be on whether the state would have human rights duties to regulate and/or
judicially determine liability in such scenarios beyond its obvious jurisdiction but state responsibility or
obligations are not addressed in this thesis.

177 Peters and others (n 163) 440-41.

'78 Elena Pariotti, ‘Transnational Corporations and Human Rights’ in Thomas Cushman (ed), Handbook of
Human Rights (Routledge Handbooks Online 2011); Ibrahim Kanalan, ‘Horizontal Effect of Human Rights in
the Era of Transnational Constellations: On the Accountability of Private Actors for Human Rights Violations’
in Marc Bungenberg and others (eds), European Yearbook of International Economic Law 2016 (Springer
International Publishing 2016); For a non-state based, direct fundamental rights account in South African
national law, see David Bilchitz, ‘Corporate Law and the Constitution: Towards Binding Human Rights
Responsibilities for Corporations’ (2008) 125 South African Law Journal 754.
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Dagan and Dorfman say that interpersonal human rights are human rights applied
horizontally, but these rights do not offer a comprehensive code of conduct between persons;
they rather purport to offer a minimum floor below which the private law framework ceases to
be just.'”® This minimum floor is based on the respect for self-determination and substantive
equality, beyond the normative prescriptions of state-based law (the floor can be an internal
critique of positive law when not adhered to).'® Responsibility for human rights impacts can
thus exist under this transnational (in the geographical sense, not the legal sense) framework
irrespective of applicable (state) law.'®! Relational justice, on the other hand, is the ideal of
private law as an articulation of the framework of just (interpersonal) relationships. Dagan and

Dorfman state,

Whereas relational justice is aspirational in nature, the concept of
interpersonal human rights is substantively more modest and
jurisprudentially more demanding. It aims to capture the minimal
requirements of relational justice with which a system of private law must
comply if it is to be legitimate. Interpersonal Human Rights does not attempt
to define that minimum, but rather to point to the way in which it can be

refined.!?

Interpersonal Human Rights points out pronounced conceptual difficulties that face public (and
also private) international law to tweak its legal architecture so as to allow for human rights to
be enforced against private actors when the entire mechanism for human rights within those
regimes is conceptually built in the aforementioned vertical (public) sense.'® Yet, increasing
interdependence on private actors for every facet of life makes it a challenge to respect human
rights.'®* This is particularly acute in the age of globalisation and transnational corporations. It

might be important to note that relational justice, as Dagan and Dorfman say explicitly, only

7 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 385.

180 ibid 381 and 385.

181 ibid 386; Robert McCorquodale, Business and Human Rights (Oxford University Press 2024) 87-89.
'8 Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 103) 2.

'8 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 363 and 367-68.

18 ibid 363.
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applies to the horizontal dealings of corporate entities insofar as they express the duties of the
corporate body towards natural persons.'® It also applies between natural persons, of course,
but our scope is the corporate-person relationship. Hence the choice of the normative
framework already confines the scope of the thesis to the question of corporate responsibility
for human rights harms on natural persons without involving other questions like what natural

persons owe to corporations.'®

Such interactions where human rights are harmed are, once again, horizontal interpersonal
interactions between (legal) persons as opposed to interactions between the citizen and states
(as is the dominant conception in the International Bill of Human Rights).'¥” Even the draft
treaty on business and human rights is careful to never use the term ‘obligations’ for
corporations in international law and instead uses ‘obligation’ exclusively for state duties while
using the term ‘responsibility’ exclusively for corporations as regards human rights impacts in
international law as corporations are obligated only in national law.'® These domestic law
obligations of corporations, in contrast to their ‘responsibility’ in international law, are called

189

‘legal liability’ in the treaty.

Dagan and Dorfman posit that ‘[IJike other (that is, vertical) human rights, the notion of
interpersonal human rights implies a limit to the extent of subordinating individual rights to
collective concerns—significant as they may be’.!*® Even with the complementarity of public
law and private law, as aforementioned as an important facet of relational justice, the latter
aspect cannot be disposed of in an interpersonal human rights formulation, or replaced by the

former, because the type of transnational wrong that is addressed here is a unique horizontally

185

Dagan and Dorfman, ‘Just Relationships’ (n 5) 1399.
186 ibid 1400.

'% Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 364; Cf. Markos Karavias, ‘Corporate Obligations
under Treaty Law’ in Corporate Obligations under International Law (Oxford University Press 2013).

18 UN Office of the High Commissioner for Human Rights, ‘Updated Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2023) <https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-
transcorp/session9/igwg-9th-updated-draft-lbi-clean.pdf> accessed 3 August 2023.

189 ibid para 8.

' Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 389.
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important harm that would otherwise not be the subject of analysis in a vertical conception.
Questions of the collectivity in human rights are separate from the horizontal impact of
particular corporate conduct in particular relationships under Dagan and Dorfman’s

framework and are complementary to the vertical conception of human rights.

This conception of interpersonal law, distinct from the state-citizen relationship, is based on
Dagan and Dorfman’s conception of jus gentium privatum. This transnationality is addressed
thoroughly in the next chapter in the discussion on geographical transnationality. However, it
might be helpful to flag that this law is based on Jeremy Waldron’s conception of the common
law of mankind called jus gentium — that is the common core of positive law across nations,
unlike a natural law conception of jus gentium.'' This enables interpersonal human rights to
address a unique relation, viz., that of private parties across territorial boundaries without
reference to the state. Relational justice, is, in this sense, not a private law without the state; it
is merely independent of the state—citizen relationship.'** As is common in liberal theories, the
state is quite important in relational justice for the ongoing fulfilment of background

conditions to enable people to attain their self-determination.'*?

In this context, relational justice removes the state out of the equation of what kind of proper
conduct private law, in particular, tort law, can require, which means that a duty of care would
exist across states (and even, hypothetically, on stateless soil or in outer space).” These
responsibilities exist as direct responsibilities out of respect for substantive equality and self-
determination of persons.'® This non-statist nature of interpersonal respect is also seemingly
the core of why Dagan and Dorfman utilise the term interpersonal ‘human’ rights to describe

the nature of transnational tort duties between corporations and people.”s Indeed, the thesis

! Jeremy Waldron, Partly Laws Common to All Mankind’: Foreign Law in American Courts (Yale University
Press 2012) 3.

12 Dagan and Dorfman, Justice, Politics, and Interpersonal Human Rights’ (n 103) 142.

193 Hanoch Dagan, ‘Liberal Property Theory’ (SSRN Scholarly Paper, 27 October 2022) 17-18
<https://papers.ssrn.com/abstract=4260274> accessed 22 August 2023.

1 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 364-65.

1% ibid 364.

1% ibid 373.
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relies on this articulation of the universality of self-determination and substantive equality for
using the human rights terminology, which is founded on human dignity."” Further
justification on the utilisation of the term ‘human rights’ will follow in Chapter 5 where its
symbolic value is emphasised in the discussions revolving around the Nevsun case. The gist of
the assertion advanced in that chapter is that, e.g., tort actions that allege human rights
violations are not merely the garden variety of torts like negligence but hold certain symbolic
values as a violation of human dignity in the interpersonal domain, viz. the respect for self-

determination and substantive equality as drawn from interpersonal human rights.'*®

Relational justice thus evaluates private law qua the law as applicable in interpersonal
interactions for respect for human rights. This is reaffirmed in the UN Guiding Principles,
which mentions that while corporations may not be bound by international human rights law,
they have a responsibility to respect human rights.’*® The understanding in context of this thesis
is that this distinction, in law, is that of international human rights law being vertical and
human rights responsibilities of corporations being horizontal — hence the necessity of this

linguistic workaround even in the UN Guiding Principles.” This reading of the distinction

" Human dignity is understood as the inherent respect for a human being as a human being, which in our case
signifies the capacity of self-determination. See also John Tasioulas, ‘Human Dignity and the Foundations of
Human Rights’ in Christopher McCrudden (ed), Understanding Human Dignity (2013); Jirgen Habermas, ‘The
Concept of Human Dignity and the Realistic Utopia of Human Rights’ (2010) 41 Metaphilosophy 464.

18 Nevsun Resources Ltd v Gize Yebeyo Araya et al [2020] SCC 5.

1 UNHRC, ‘Business and human rights: Towards operationalizing the “protect, respect and remedy”
framework’ UN Doc A/HRC/11/13 (22 April 2009) para 54; UNHRC, ‘Business and human rights: further steps
toward the operationalization of the “protect, respect and remedy” framework’ UN Doc A/HRC/14/27 (9 April
2010) para 55.

2 John Ruggie distinguished between human rights law and human rights in a different sense relying on
Amartya Sen: John Gerard Ruggie, ‘Regulating Multinationals: The UN Guiding Principles, Civil Society, and
International Legalization’ (SSRN Scholarly Paper, 30 July 2014); John Gerard Ruggie, “The Social Construction
of the UN Guiding Principles on Business and Human Rights’ in Surya Deva and David Birchall (eds), Research
Handbook on Human Rights and Business (Edward Elgar Publishing 2020); John Gerard Ruggie, ‘Incorporating
Human Rights: Lessons Learned, and Next Steps’ in Dorothée Baumann-Pauly and Justine Nolan (eds), Business
and Human Rights: From Principles to Practice (Routledge 2016); John Gerard Ruggie and John F Sherman, ‘The
Concept of “Due Diligence” in the UN Guiding Principles on Business and Human Rights: A Reply to Jonathan
Bonnitcha and Robert McCorquodale’ (2017) 28 Eur ] Int’l Law 921; Amartya Sen advanced the idea that human
rights law is far narrower than human rights which involves a set of moral rights that are publicly recognised
through social processes. For Sen, neither the existence of human rights nor its effectuation hinges on its
placement in legal documents. See Amartya Sen, ‘Elements of a Theory of Human Rights’ (2004) 32 Philosophy
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between human rights and human rights law in the UN Guiding Principles resonates with a
classical conception that human rights (as in international human rights treaties) are a matter
of states exclusively in public international law, as is also gathered from the aforementioned
draft business and human rights treaty. The understanding of human rights as separate from
private law sits in tension with the significance of private law actions against corporate actors

alleging human rights harms which dominate corporate responsibility initiatives today.

While interpersonal human rights can surely contribute to a more general foundation on how
human rights can be horizontally constructed as an alternative to current vertical
conceptualisations, its minimum floor requirement is content-hollow. In a sense, it prescribes
aims of achieving a minimum level of justness within interpersonal interactions but appears to

leave the means and methods open ended.!

Content-hollow does not mean devoid of content but rather that a substantive list of human
rights harms is not the direct and immediate concern of the framework of relational justice.
The content of human rights harms is inevitably drawn from international human rights law
but given the description of private law as the law of horizontal interactions, the application of
the substance of human rights interpersonally (between the corporation and the natural
person) is private law in the thesis, being based on self-determination and substantive equality
of persons to respect them as persons. While some may treat this as congruent with horizontal
human rights responsibility in international human rights law, the thesis focuses on private law
aspects of this horizontality which has justifications unique and independent of those in human
rights law. As is to be remembered throughout the thesis, the former private law lens views
corporate responsibility through an interpersonal relationship formulation irrespective of
whether human rights (state) jurisdiction is necessary as in the case of the latter state-citizen
relationship. It also shifts forums where such law can be applied from international/regional

human rights courts, e.g., the European Court of Human Rights, where corporations cannot be

& Public Affairs 315, 319; Amartya Sen, The Idea of Justice (Penguin UK 2010) 364-65; Alistair M Macleod,
‘Amartya Sen on Human Rights in The Idea of Justice’ (2015) 41 Philosophy & Social Criticism 11, 13.
! Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 102) 385.
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sued, to civil courts of national jurisdiction where corporations can be held liable, echoing the
focus on responsibilities arising from direct obligations. Indeed, civil actions are almost

202 Private

exclusively what is observable in the practice of business and human rights as well.
law articulations also provide specific enunciations of obligations (and liability) of corporate
human rights harm and complement the vague language of international human rights treaties
with far more detail and specificity.?”® International human rights law can provide a general

direction to private (tort) law when it might reference that body of law in its articulation of

horizontal duties.?*

Nevertheless, the normatively attractive proposition in interpersonal human rights and
relational justice is that the responsibility to respect human rights is directly owed to other
persons, not on behalf of membership of the polity; it therefore provides direct normative
standing in private law between a person harmed and the transnational corporation that should
have conducted itself in a manner that commanded respect for the self-determination and

25 This is what justifies the human rights responsibility

substantive equality of the person.
nomenclature in relational justice, through its characteristic as being inherent in human beings
by its reliance on human dignity in the protection of self-determination and substantive

equality.?

202 Business & Human Rights Resource Centre, ‘Database - Lawsuits against Companies’ (Business ¢ Human
Rights Resource Centre, no date) <https://www.business-humanrights.org/en/latest-
news/?&content_types=lawsuits> accessed 5 May 2023.

203 peters and others (n 163) 443-44.

204 ibid 422.

2% Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 103) 2.

206 Pablo Gilabert, Human Dignity and Human Rights (Oxford University Press 2019) 1 (arguing that ’human
dignity is the moral heart of human rights.”); Christopher McCrudden, ‘Human Dignity and Judicial
Interpretation of Human Rights’ (2008) 19 Eur ] Int’]l Law 655 (arguing that there is no universally agreed
definition of human dignity in human rights law but the concept is useful as a lodestar of interpreting human
rights); Cf. Paolo G Carozza, ‘Human Dignity and Judicial Interpretation of Human Rights: A Reply’ (2008) 19
Eur J Int’]l Law 931; See also Tasioulas (n 197); Klaus Dicke, ‘The Founding Function of Human Dignity in the
Universal Declaration of Human Rights’ in David Kretzmer and Eckart Klein (eds), The concept of human
dignity in human rights discourse (Brill Nijhoff 2001).
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§4 Placing relational justice in context

Having laid out the important elements of relational justice, it is valuable to place the theory in
context as to why it places so much importance on the person or why it presents an internal
view of the law or why it may seem to leave out questions of practical feasibility.?” Relational
justice theory resembles liberal perfectionism, a category of liberalism distinguished from
political liberalism.?*® The former category of theories have at their core the self-authorship of
individuals who can choose their own values in a value-plural framework.?*” The state should,
therefore, ensure that a background regime exists for the possibility of choices to be fulfilled.?'’
This theory places importance on individual freedoms and, rather than requiring non-
interference by the state, necessitates the state as a background provider of institutions and
conditions for the flourishing of individual liberty.?"! Political liberalism, on the other hand,

addresses individuals as co-citizens instead of autonomous persons.'2

Dagan and Dorfman self-categorise their theory in a few ways by saying that relational justice
is a ‘distinctly liberal conception of private law.”?* Further, they state that their theory is an

‘interpretive theory of private law.?!* Similarly, Dagan and Dorfman use the phrase ‘ideal of

27 Martijn W Hesselink, Justifying Contract in Europe: Political Philosophies of European Contract Law (Oxford
University Press 2021); For further reading, see also David Estlund (ed), The Oxford Handbook of Political
Philosophy (Oxford University Press 2012); George Klosko (ed), The Oxford Handbook of the History of Political
Philosophy (Oxford University Press 2011).

208 Cf. Dagan, ‘Liberal Property Theory’ (n 193) 5 (Dagan does not self-categorise the relational justice theory as
liberal perfectionism, since, he says, self-determination in relational justice is not one way of pursuit of the good
that is already articulated; relational justice is open to a plurality of ideas of the good through the paramount
importance of self-determination. Ascertainment of the specificities of the classification is not consequential for
the thesis; what matters is that the reader keep in mind that self-determination/self-authorship is treated as
supreme in relational justice.).

209 Hesselink (n 207) 34.

210 jbid.

211 ibid 32-33.

12 ibid 34.

213 Dagan and Dorfman, Tust Relationships’ (n 5) 1397.

4 Hanoch Dagan and Avihay Dorfman, ‘The Domain of Private Law’ (2020) 71 University of Toronto Law
Journal 207, 210.
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just relationships’ to describe their understanding of the workings and normative pull of private
law.?"* These three facets of relational justice theory as a liberal, interpretive and ideal theory

are elaborated herein to bring all readers on-board in the thesis.

§4.1 Relational justice as atypically liberal

Dagan and Dorfman state that, ‘In a genuinely liberal legal order, private individuals should
neither be viewed simply as the beneficiaries of just institutions nor be merely expected to act
in support of such institutions.’® Why? Liberal theories, like the name suggests, place
paramount importance on the liberty of the individual.?'” At its core, liberalism has a pluralistic
vision of the ‘good’ that people should pursue, and liberal thought is the guardian of individual
autonomy to pursue the own version of the good that they desire.?'® Liberalism thus places most
emphasis on the enabling of the rational individual to make their own choices and not be

subservient to other individuals, or to the state apparatus and government.

§4.1.1 Fitting relational justice in liberal boxes

Tamanaha states that liberalism can be observed to have at least four broad elements for
individual self-determination, viz. political liberty, personal liberty, legal liberty and liberal
institutions.?"? Political liberty is roughly the articulation of the social contract school of Locke,
which posits that laws that people are subject to have an element of (explicit or tacit) consent
from the people bound by it.* The crucial element of liberty therefore is that laws are
participatory, however that may be defined, including voting or other forms of voices in

collective actions.””' Liberalism thus underlines the necessity of justification for laws and

215> Dagan and Dorfman, ‘Just Relationships’ (n 5) 1400, 1410, 1430, 1460.

216 Dagan and Dorfman, ‘The domain of private law’ (n 214) 224.

217 Brian Z Tamanaha (ed), ‘Liberalism’ in On the Rule of Law: History, Politics, Theory (Cambridge University
Press 2004) 32 (also perhaps on autonomy, self-determination, self-authorship etc. with paramount importance
on the individual qua individual).

18 A Gutmann, ‘Liberalism’ in Neil ] Smelser and Paul B Baltes (eds), International Encyclopedia of the Social &
Behavioral Sciences (Pergamon 2001).

219 Tamanaha (n 217) 33-36.

220 ibid 34; John Locke (n 1) ch 8 paras 119 - 122.
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actions, especially on measures that interfere with liberty.? From Rawls to Berlin, justification
for laws and principles that lead to (restrictions on) liberty are paramount in the theories.??
This is why a justification question arises in the first place in a liberal framework. The moral

sovereignty of the individual as a core tenet of the individual has remained unchanged since

over a century — any restriction on liberty requires a strict justification.?

Political liberty is coupled with personal liberty, the second facet, which is liberty as individual
autonomy, to pursue one’s own ends as they deem fit within the boundaries of law and its
reasonable restrictions.”” Personal liberty presupposes a system of rights and entitlements
which protects individual freedoms that may only be interfered with out of necessity.** Dagan
states that liberalism, emblematic of authors like Berlin, Raz and Rawls, represent, on his
account, a ‘robust understanding of people’s right to autonomy as self-determination. It is
committed to ensure all of us, as free and equal persons, the ability to write and re-write the
story of our own lives and is thus necessarily also committed to ensure our substantive
equality.?” In that, liberalism, under relational justice, stands for self-determination and
substantive equality of persons in their interpersonal sphere — categorically rejecting an
understanding that a liberal private law may only posit negative duties of non-interference and
individual autonomy leaving the rest to public law.?® As a result, liberal private law must
account for people seriously as the persons they are instead of trivialising them as ‘mere bearers
of a generic human capacity for choice.” This protection of personal liberty has necessitated

not only negative duties of non-interference (from the state or individuals) but also positive

22 Shane D Courtland and others, ‘Liberalism’ in Edward N Zalta (ed), The Stanford Encyclopedia of Philosophy
(Spring 2022, Metaphysics Research Lab, Stanford University 2022).

*2 ibid.

2 Thomas Nagel, ‘Rawls and Liberalism’ in Samuel Freeman (ed), The Cambridge Companion to Rawls
(Cambridge Companions to Philosophy, Cambridge University Press 2002) 64.
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duties of protection of liberty.? Dagan and Dorfman reject a negative formulation of liberalism

and accept the positive thick conception of liberalism.?"

Legal liberty, the third facet, rather embodies this negative requirement as the liberty that is
associated with the constraint of government power to act according to the laws that have been
made through these participatory processes.** This entails that people are not subject to
arbitrary or capricious actions of government or coercive apparatuses.’®® It includes
preconditions like certainty and stability of the law.?* Legal liberty closely follows the fourth
facet: liberal institutions, which are an institutional precondition of the realisation of the goals
of liberalism and includes protections like the trias politica.?** This curbs the capriciousness of
the government institutions so as not to cause any interference with individual liberty. This
fourth facet, Tamanaha clarifies, is not a type of liberty but rather the institutional guarantee
for the preservation of the three types of liberty elaborated.® In other words, this is the
background condition for the flourishing of liberalism. Dagan, in line with liberal thought,
relies on the existence of a background regime that ‘ensures the social and economic conditions
(or capabilities) needed to enable people to become and remain self-determining

individuals.’>”

As one may understand, liberalism, with such broad facets, covers a wide spectrum of political
and legal thought, from Locke, Mill and Montesquieu to Rawls and Raz.?*® The common feature
that draws liberalism together is that it emphasises on procedural safeguards for rights and

individual autonomy, especially given that the moral content or ‘ends’ are inherently
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pluralistic.”® Whatever the version of this ‘good’ may be for self-determination, liberalism

argues for the enabling infrastructure to give people liberty to self-determine.?*

Mill, for example, places ultimate reliance on utility; rights do not have independent utility but
fulfil utilitarian purposes.”' Rawls’ account of liberalism is a fair bit different from Mill’s
account of liberalism in the sense that rights are not based on their utility but have inherent
value irrespective of the good consequences they may have; rights are not good merely upon
consequentialist calculations of the collective welfare they may bring about.** That the
relations between people, free and equal, are inviolable is a principle that is independent of
distributive justice concerns.?** This liberalism akin to that of Rawls is quite forcefully visible
in Dagan and Dorfman’s articulation of the theory of relational justice: the concern of
liberalism is that of fairness in the relations between people, not merely that of distributive

justice.

There is no conception of a singular good ‘end’ to pursue in liberalism with the justification
that freedom to pursue these ends are paramount and are of value intrinsically.** Liberalism is
thus more procedural than substantive as the common framework enabling the co-existence of
a plurality of views within a common framework without a conception of the ends or the
substantive good or bad.*** Dagan and Dorfman’s theory, in line with this liberal tradition, only
describes private law (and their theory) as a ‘framework of personal interactions’ which does
not advance any argument of a particular ‘good’ but rather how different versions of the ‘good’

may exist with one another.?” They state that this framework has value in and of itself quite
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separate from its assistance in realisation of external goals.?*® This is why relational justice posits

private law as a horizontal framework of interpersonal interaction.

§4.1.2 The person in relational justice

However, this framework formulation for the person qua person may present some problems.
Apart from interpersonal relationships within a framework of just interactions, there is a
relationship of the person with the framework, i.e., different persons who are positioned
differently in the framework (by way of community, for example, or gender, nationality etc.)
interact differently with the framework.?* Hamill states that Dagan and Dorfman are blind to
this aspect of relational justice and focus exclusively on the former aspect of interactions within

the framework at the expense of looking at interactions with the framework.*°

This echoes another critique advanced by Fineman, albeit not of Dagan and Dorfman but of
liberalism in general, that the purely rational autonomous liberal individual does not exist.*"
For example, there can be no equality when two people are presumed autonomous in a
contractual relationship but are differentiated by a large economic and social disparity.?*?
Fineman explains that while the liberal outlook can prohibit some discrimination, it is
inadequate in cases where there is a more subtle advantage or disadvantage for groups of people
in institutional arrangements.?** Fineman says that vulnerability is universal and a presumption
of subjects with autonomy to negotiate contract terms or manipulate the environment around

them reflects an inaccurate picture of reality; in practice, the space to effectuate self-
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determination based on personal and individual responsibility is far more constrained.?* For a

detailed account of Fineman’s theory you can refer to Chapter 3§3.1.

Nonetheless, coming further to Hamill’s critique, she argues that sometimes interpersonal
relationships are more vertical than horizontal, given positions of power.?* As will be visible,
especially in the second part of Chapter 3, this critique is indeed pertinent for building
arguments in the thesis; in the presentation of relational justice, the liberal person dovetails
Fineman’s vulnerable person or Hamill’s person embedded in the community. Unlike an
abstract isolated person, the person in relational justice should be treated with respect
contextually, especially through the substantive equality demand presented earlier in this
chapter. Fineman’s work is important in describing the liberal-vulnerable person in the thesis
even when Dagan and Dorfman do not refer to her (as has been pointed out by Micklitz and
Yuille).?® Indeed, ‘horizontal’ relationships, in this thesis, do not presume a perfectly
horizontal line but a line with a slope reflecting imbalances between the parties in terms of

power, economic might etc.

Nonetheless, the context of liberalism in relational justice is important for a reader to keep in
mind throughout the thesis, as are the other two characteristics which are discussed now. The
chapter will now briefly turn to the second of the three characteristics of relational justice: what
it means for relational justice to be an interpretive theory of private law before turning on to

what it means for relational justice to be an ideal theory of private law.

§4.2 The internal lens of relational justice as interpretive theory
Recall Dagan and Dorfman’s description of a private law theory from the introduction, which

is that

[c]onceptually, a private law theory explains what makes private law private; normatively,

it highlights the values that private law vindicates or promotes; and, jurisprudentially, it
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accounts for the relationship between doctrinal details and private law’s more abstract

features and offers a view as to what makes a legal theory interpretive.””

Jurisprudentially, we argued that an interpretive legal theory depends on a normative
judgment that determines which doctrinal details are deemed core and which marginalized,

thus rendering it necessarily reconstructive and potentially reformist.?

What does this mean? An interpretive legal theory, in their own description, is one that utilises
existing jurisprudence and law to create a new perspective on the law.>* This is an important
facet of their theory in the sense that even though it may be ideal, which will be explained below
in the next sub-section, it is interpretive-normative in the sense that it draws from existing
materials within the law to produce a novel understanding of the law. As a theory that therefore
represents a normative ideal, this interpretive character enables easier mobilisation of law

towards the ends of justice that is internal to the law.?*

An alternative understanding of interpretive theory would be that it uncovers what the ‘actual’
moral underpinnings of the law are as opposed to theorists who seek to ask the question, given
a moral underpinning, what the law should be.?*' However, this does not mean that interpretive
theory does not ask the should questions; that is very much its aim, but with an internal
yardstick from within the law rather than adopting an external one like, e.g., critical theory
would do — that interpretive theory is reformist can be understood in this sense rather than as
having a lack of grand ambitions. Interpretive theory therefore focuses on law’s internal
commitment to its own aims — which in this case is the commitment of private law to fulfil

self-determination and substantive equality of persons.

§4.3 Relational justice as an ideal theory of perfect society
Such internal commitments of the law are understood as ideals in relational justice as an ideal

theory. The current ideal-non-ideal distinction in philosophy and legal theory is largely
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credited to John Rawls’ Theory of Justice which distinguished between these two types of
theories to place itself squarely within the sphere of ideal theory which he stated was one where
perfect compliance with rules was assumed as a depiction of a perfect society.”** However, the
exact meaning of ideal theory, and consequently the distinction between ideal and non-ideal
theory is not unanimously agreed in literature. Valentini maps the literature into three such
understandings of the ideal/non-ideal distinction.?® It could mean either a distinction between
a theory that presumes full normative compliance (ideal) vs. one that presumes partial
compliance (non-ideal) or could be one that outlines a utopian or an idealistic vision (ideal) vs.
one that is realistic (non-ideal) or could be one that defines an end-state or perfect society

(ideal) vs. one that reflects on transitional measures (non-ideal).?**

The full compliance theory states what the duties of people are when the presumption is that
all agents of justice would be in perfect compliance with the demands of justice applying to
them and that these postulates of justice, whatever they may be, are achievable in society.?* In
contrast, the partial compliance non-ideal theory would presume that some agents of justice
would not comply with their demands and that responding to such non-compliance is
fundamental to the conception of a theory of justice — since the problems lie regarding non-

performance of duties and not the articulation of duties.**

Theories that outline utopian visions are the ones which are unbound by feasibility of facts, like
political will, and are ideal values which are timeless and ‘fact-free.’*” In this framework which
is evaluative rather than normative, justice is one among many ideals to pursue in a basket of
values;?® this conception is not only abstract but also dissociates justice from its special status

as a rights-justifying normative framework.?® The ideal theory of Rawls, unlike this kind of
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ideal theory, is indeed a normative conception of justice that is more grounded in society to

determine who has a right to what.?°

Rawlsian justice is more a vision of perfection with elements of realism than it may seem,
especially given its notion of full compliance as aforementioned.””" The pitfall with partial
compliance in such utopian and real distinction in ideal theory is that often partial compliance
is less critical of the status quo than full compliance.”*> The aim of the theory determines
whether the assumption of full compliance is beneficial or whether the assumption of partial

compliance would be beneficial for incremental prescriptions.?”

Rawls terms non-ideal theory as one which advocates for gradual steps towards ideal long-term
goals.?’* Non-ideal theory presupposes ideal theory since, without it, non-ideal theory is aimless

and lacks a reference to answer questions.””> In Law of Peoples, Rawls writes,

Though the specific conditions of our world at any time—the status quo—do not determine
the ideal conception of the Society of Peoples, those conditions do affect the specific
answers to questions of nonideal theory. For these are questions of transition, of how to
work from a world containing outlaw states and societies suffering from [unfavourable]

conditions to a world in which all societies come to accept and follow the Law of Peoples.?”®

Herein lies the third distinction in meaning between ideal and non-ideal theory, i.e., an end-
state society vs. transitional measures.”” The distinction lies whether the aim is to conceptualise
what would make the world perfectly just or whether to make the world more just, an argument
primarily advocated by Amartya Sen.?® This distinction also entails that in order to know how

to improve society, i.e., to make it (marginally) more just one does not need to know what
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perfect justice looks like.?”* That said, this end-state perfect justice necessitates itself to prescribe
the direction of how to decide between various improvements or prioritising between different

pathways of making the world more just.*

Now, to circle back to the theory at hand, relational justice. In what sense is the theory defined
as one being ‘ideal theory’ by Dagan and Dorfman? Is it full compliance or partial compliance?
Is it utopian or realistic? Is it end-state or transitional? The answer is that it is the most similar
to the Rawlsian approach that covers the elements of the full compliance, treads on the
spectrum of utopia and realism in the middle and describes an end-state vision rather than

transitional elements of justice in increments.

It is, at first an ideal theory, but relational justice does not preclude non-ideal elements of
translating the ideals into practical doctrinal formulations.?® Dagan and Dorfman state that
the starting point of (their) private law theory can be one which assumes a world without
imperfections — but the fact that these imperfections exist has to be acknowledged with an
inevitable shift to non-ideal theory which treat such deviations from ideals as a ‘systemic
difficulty.’*? Thus, although this thesis will also focus on ideal theory as a consequence of the
relational justice framework, a strict separation would not serve the purpose of either ideal
theory or non-ideal theory. This is also reflected in the importance of the second practical part

of the thesis consisting of two chapters focusing on case law and national legislation.

However, what counts as just terms of interactions is a matter of ideal theory first.”® What
happens when these just terms of interactions are violated is a matter of non-ideal theory.?*

What relational justice is a theory of is to articulate the framework of just interactions according

27 Valentini (n 263) 661.

0 jbid 661-62.

! Dagan and Dorfman, ‘Just Relationships’ (n 5) 1450.

8 jbid.

23 Hanoch Dagan and Avihay Dorfman, ‘Justice in Private: Beyond the Rawlsian Framework’ (2018) 37 Law and
Philos 171, 174-75.

24 ibid 174.

77



to this metric of a perfectly just society. This is not only a matter of virtue but of legal norms -

whether a person can comply with the demands of law in dealing with another.?*

Specifically, in case of the elaboration of tort law in relational justice, this ideal-non-ideal
distinction is most evident.?* Recall the decentralisation of remedy in relational justice. In a
perfectly just society, Dagan and Dorfman say, tort law would be necessary as a mediator and
enabler of just interactions between people with conflicting interests separate from the question
of whether remedies would be needed or not.?®” It defines the just terms of interactions that

make society perfectly just in the first place.?®

Indeed, an ideal theory need not presume that people cannot commit actions that contravene
these ideal norms.”® Injustice is inherent in the functioning of society but is the secondary
concern within the ideal theory domain - it would, however, be incorrect to say that it is not a
concern at all.*® The function of remedy in this case would be to restore the terms of just
interactions between parties where the conduct of one (or both) results in the breach of the just
terms of interactions as per the standards of this ideal world of perfectly just interpersonal

interactions.?!

Non-ideal theory concerns itself concretely with how best the consequences of this breach of
ideal norms can be remedied.** Relational justice posits that tort law would not be important
merely because the world is inherently unjust resulting in breaches of ideal norms all the time;
but tort law is important because it defines what just terms of interactions are, even in a society

that is perfectly just where no remedy is necessary.** The machinery of remedy is one example

25 ibid 175.

%6 Hanoch Dagan and Avihay Dorfman, ‘Against Private Law Escapism: Comment on Arthur Ripstein, Private
Wrongs’ (2016) 14 Jerusalem Review of Legal Studies 37, s IV.

%7 ibid 46.

88 ibid.

29 ibid 50.

0 ibid.

#1 ibid.

»2 ibid 46.

% ibid.

78



where the transition from ideal to non-ideal theory occurs: it makes the world a bit more just

but as per the ideals of relational justice.*

As such, relational justice as an ideal theory is more fundamental in its concern of what justice
means in interpersonal interactions, which then relegates the non-ideal question of how to
bring about this justice when such norms are breached in the conduct of interpersonal
relationships to non-ideal theory. One can understand from this demonstration of what ideal
theory means in the context of relational justice that remedial concerns in relational justice are
not a core concern, even when it presupposes that a system of remedy is necessary for the
apparatus of the ideal of relational justice to operate. That task of defining the contours of the

system is left best to non-ideal theory.

Conclusion

With the core tenets of relational justice laid out, it lays the foundation for corporate human
rights responsibility when seen through the lens of the private law theory of relational justice.
As a liberal, interpretive and ideal theory of private law it is less concerned about partial
compliance actors and more about the norms in an ideal state of a perfectly just society. This is
indeed a strength of theory in the sense that it enables an articulation and analysis of normative
concerns free from the shackles of a pragmatist of having to design remedial mechanisms.
Instead of, for example, advocating for a strict liability mechanism to remedy human rights
impacts arguing that it is the fastest route to change, relational justice enables its readers to take
a step back to ask the question where does a human rights responsibility of a corporation come
from? What does it mean when a corporation is responsible for human rights harms or

impacts?

The core point in relational justice is that self-determination and substantive equality are core
liberal commitments that private law should reflect as the demand of relationships separate
from distributive justice or questions of the collectivity. From there, this chapter explained how

interpersonal human rights elucidates what a human rights responsibility is, as part of a global
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minimum standard of conduct, and what a horizontal responsibility is, as separate from the
vertical state-citizen relationship. The human rights responsibility terminology arises from its
basis as the respect for self-determination and substantive equality of the person universally as
applying everywhere independent of state jurisdiction. The horizontal responsibility arises
from the fact that relational justice elaborates private law as interpersonal referring to persons

as persons, independent of their status as citizens of a polity.

This chapter was an elaboration of the relational justice framework, together with its core
concepts of the difference between vertical and horizontal relations, and the goal of private law
to fulfil the requirements of self-determination and substantive equality for people. Yet, in our
context of the responsibility of corporations for distant harms, how far along can one push the
envelope? Now that it is shown what Dagan and Dorfman do say, it can be shown what Dagan

and Dorfman do not say.
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