UNIVERSITY OF AMSTERDAM
X

UvA-DARE (Digital Academic Repository)

Just business redux
Transnational corporate responsibility decoded through relational justice
Bose, D.

Publication date
2024

Link to publication

Citation for published version (APA):
Bose, D. (2024). Just business redux: Transnational corporate responsibility decoded through
relational justice. [Thesis, fully internal, Universiteit van Amsterdam].

General rights

It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations

If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, P.O. Box 19185, 1000 GD Amsterdam, The Netherlands.
You will be contacted as soon as possible.

UVA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

Download date:05 Sept 2026


https://handle.uba.uva.nl/personal/pure/en/publications/just-business-redux(67e4406b-05cc-4bbd-a5e5-34468920ef62).html

2

The gap in relational justice

The twin chasms of supply chain and ex-ante responsibility

Introduction

This chapter lays down the two gaps in the current articulation of relational justice: that of a
lack of justification of corporate responsibility for supply chains (the legal distance in the
transnationality) and the lack of any processual ex-ante requirement of the ascertainment of

the terms of just relationships.

Drawing from the previous chapter, the fundamental difference between the interpersonal
human rights approach and a traditional human rights approach can be simplified with a

visualisation as below:

TRADITIONAL APPROACH INTERPERSONAL HUMAN RIGHTS
Treaty
State A |« > State B
Y State A State B
Private
law
v v Company A |« » Person B
Company in State A Citizen of State B

The relationships that are the analytical focus of the two approaches are different, as can be
visualised. In the first approach on the left, the arrows represent vertical relationships where
Person B’s relationship with Company A is referenced through, and mediated by, State A of
where A is a member of the polity as being registered in State A. In the second approach on the
right, the relationship between A and B is not mediated through the state and exists directly
without reference to the States. Company A and person B are not ‘distant’ persons, so to say

relationally, in the interpersonal human rights approach. The subject of State A and subject of
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B, in their capacity as members of the polity that is State A and State B, respectively, are indeed

distant persons in the interpersonal human rights formulation.

The determination of applicability of human rights between company A and person B thus has
no bearing on their relationship with State A or State B in the interpersonal human rights
approach, which would not be the case with the other approach. There is no necessity for a state
conduit to impose human rights responsibility between persons in the interpersonal human
rights approach, therefore. However, things are complicated in the following scenario where

Company A has an indirect relationship with Person C through the supply chain relationship:

SUPPLY CHAIN STRUCTURE
State A State B i State C
Private Private
law - law
Company A |« » Company B Company C [« Person C
Private
law

Given Dagan and Dorfman’s enunciation of relational justice in context of this move towards
transnational responsibility, and its relationship with corporate human rights responsibility,
one can now state in the context of the thesis what they do not elaborate through relational
justice: a justification of supply chain responsibility and any elaboration of a processual
requirement for the formation of just business relationships. Both gaps are explained in turn in
this chapter. The former is the substantive responsibility of corporations for human rights
impacts in their supply chains and the latter is how human rights due diligence may play a
(procedural) role in relational justice to prevent and mitigate human rights harms before they
occur: a role that appears to be in line with the theory’s depiction of remedy as a fallback
mechanism. As one may notice the articulation of transnational in the legal sense was mostly

absent from the last chapter, while the geographical sense was primary.

As the thesis posits, using relational justice, the responsibility for human rights of corporations
is one that is of normative consequence of the violation of the norms of just relationships. The

limitation of relational justice becomes clear in the sense that it leaves the question of supply
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chain responsibility unanswered. In a globalised world, this gap does little to effectuate

responsibility where most businesses are entangled in complex transnational supply chains.

Coupled with this, a processual requirement of due diligence should find its place in relational
justice but does not in its current formulation. As a processual requirement, it is but obvious
that just relationships require positive accommodation to address vulnerabilities and power
imbalances in relationships. The previous chapter has shown that relational justice primarily
concerns itself with ex-ante norms of interaction than with ex-post prevention of harms. It will
be worthwhile to ask what place just processual requirements have within the framework of

just relationships that ensure these ex-ante requirements are met.

The envelope-pushing starts here. To point out these gaps, the thesis will now dive a little
deeper into what Dagan and Dorfman’s current elaboration does say about transnational
corporate responsibility, mostly about closing the gap of geographical distance, as was seen in
the last chapter. The first section elaborates further on how this transnationality as regards state
jurisdiction is not a problem for relational justice, which relies on the conception of jus gentium
privatum, the commonality of positive law of nations, explained in the second section. The
second section points out that the gap on supply chain responsibility remains open. There is
hardly any elaboration of process, however, in relational justice. Nonetheless, the (short) third
section elaborates on how a process element is lacking in relational justice after an elaboration
of the concept of interpersonal accommodation in relational justice which is present as an

insufficient substitute.

§1 (Geographical) transnationality of just corporate relationships

§1.1 Tackling transnational corporate responsibility through relational justice

Corporate responsibility, even though not a crucial part, does find place in relational justice
theory through its venture into the domain of human rights responsibility in private law, as
was seen in the last chapter. Dagan and Dorfman, are, of course, not unfamiliar with the
business and human rights concerns that have developed in the international legal domain.

They state that when existing transnational interpersonal wrongs, like that of corporate human
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rights impacts, have remained unaddressed by international criminal law (or any international
law for that matter), the envelope gets pushed more and more.! They state that the UN Guiding
Principles on Business and Human Rights are the culmination of this ‘envelope-pushing,

which is also a phrase that Ruggie himself used for the process.*

The UN Guiding Principles contain three pillars, one on state duties in international law to
protect against third party infringement of human rights, one on the corporate responsibility
to respect human rights, and the third on state and non-state-based grievance mechanisms. Of
the three pillars, it is but inevitable that Pillar II, the one that elaborates corporate
(interpersonal) responsibility, receives the attention of Dagan and Dorfman the most.* Dagan
and Dorfman lament that while the position that corporations have to respect human rights
remains normatively attractive, the UN Guiding Principles, by itself, barely engage with the
question of the how state-citizen human rights formulations can generate obligations for

interpersonal interactions of businesses.”

They thus directly try to address the jurisprudential shortcomings that the UN Guiding
Principles and the business and human rights community face. Perhaps this is an impossible
task from the start as the UN Guiding Principles were never meant to answer normative
questions.® Nonetheless, what is first necessary is to delve into Dagan and Dorfman’s
understanding of corporate responsibility articulated through private law in a bit more detail.
In doing so, the chapter will first present their argument on universality of private law (of
corporate responsibility) in detail, which gives an answer to the geographical distance issue

(i.e., recall, the issue of entities across multiple state jurisdictions) of transnational corporations

! Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int’1 L ] 361, 365.

2 ibid.

? John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (Norton Global Ethics Series)
(W W Norton 2013) 107.

* Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 366.

* ibid 366-67 (However, to be fair to Ruggie, Dagan and Dorfman invoke this argument through the nature of
human rights law’ while Ruggie says corporations are to respect human rights’, maintaining that ‘human rights’
are much broader than ‘human rights law’.).

¢ How the UN Guiding Principles echoes normative assertions made in the thesis, laid out in the next chapter
(Chapter 3), is demonstrated in Chapter 4 where there is a detailed discussion on the UN Guiding Principles.
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spread across various states. A cascading responsibility of transnational corporations assertion
(explained in the next chapter) as overcoming the legal distance issue (of various entities spread
across various states) comes thereafter. While both are necessary for transnational corporate
responsibility, the chapter lays down what is already established first before moving on into

unfamiliar territory for relational justice.

§1.2 Corporate responsibility as horizontal and state-independent

The starting point for Interpersonal Human Rights for Dagan and Dorfman is transnational
corporate harm, by taking issue of exploitative labour practices of transnational corporations
in (producing) sweatshops in China or Bangladesh (i.e., transnational supply chains), through
the land grabbing practices in developing nations, and by the concrete example of Pfizer, which
conducted experimental drug testing on African children without parental consent, leading to
deaths and paralysis.” Dagan and Dorfman say that the failure to hold such corporations
accountable has been of pressing concern internationally, and they are not wrong, as the

readers may gather by now.®

A direct replication of state-citizen formulations of human rights in the interpersonal domain
without a justification in the law of interpersonal relations, i.e., private law, would rest on shaky
foundations at the very least.” It also sits in tension with legal developments in litigation and
legislation, as seen earlier. This corporate responsibility is independent of the duties that states
have under public international law to protect from the harm against activities of corporate
activities as regards human rights.'* In a perfect world, where there is perfect compliance of
state duties under public international law, the argument that would be advanced by Dagan
and Dorfman is that the norms of just relationships would remain relevant in determining the

impacts of horizontal dealings of corporate enterprises on human rights of persons.

7 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 362-63.
8 ibid 363.
? ibid 368.
1 ibid 377.
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Dagan and Dorfman indicate that there is nothing simple about Ruggie’s statement on Pillar IT
responsibility to ‘put simply, do no harm’."* Rights (in general), they state, are inherently
relational in the sense that their content and scope are both defined by the correlative burdens
on duty-holders." They state that either (1) the scope and contents of (human) rights are to be
re-interpreted to include transnational corporations within a broader set of duty-holders than
ordinarily conceived, or (2) there has to be a specific justification as to why transnational
corporations are to be conscripted for performing a task that was initially conceived of as
public, applying to the relationship between a state and its citizens.'* These re-interpretations
of human rights may prove to be a herculean task, against which Dagan and Dorfman state that
their approach to reading private law as a framework of horizontal application of human rights
offers a more straightforward way.!* Dagan and Dorfman call this problem of finding a
justification for imposing vertically conceived rights on private actors the ‘missing link of
privity.’*®* This is another of those occasions where terminological awareness is crucial; privity
is not used by Dagan and Dorfman in the sense of a privity of contract'® but as a shorthand

expression of the horizontality of relations."”

Important to note is that their formulation makes private law remedies for human rights not
only normatively alluring but a necessary one against tackling the issue of human rights
impacts of the activities of transnational corporations, but for further non-ideal

considerations.’® As one may understand, this runs in line with the theme of the thesis and

" ibid 384 (emphasis supplied); quote drawn from UNHRC, ‘Report of the Special Representative of the
Secretary-General on the issue of human rights and transnational corporations and other business enterprises:
Protect, respect, and remedy: a framework for business and human rights’ (7 April 2008) UN Doc A/HRC/8/5,
para 24.

"2 ibid.

1 ibid.

' ibid.

'* ibid 361 and 372.

' Bryan A. Garner (ed), Black’s Law Dictionary (Abridged Tenth ed., Thomson Reuters 2015) 1017 (defining
privity of contract as "The relationship between the parties to a contract, allowing them to sue each other but
preventing a third party from doing so’).

'7 ibid (defining privity, generally, as "The connection or relationship between two parties, each having a legally
recognised interest in the same subject matter [such as a transaction, proceeding, or piece of property’]).

'® Hanoch Dagan and Avihay Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (2018) 51 Cornell
Int’l1 L J Online 139, 152.
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relational justice that private law, as a mere compensatory mechanism, especially in cases of
human rights harms, has the danger of reinforcing a commodification of human rights in the
form of a cost of doing business.” Thus, punitive damages, social messages, and concerns of
non-repetition should be an integral part of private law remedies as well in upholding the
respect for human rights in horizontal interactions - such corporate human rights
responsibility is thus not restricted to public law.? This is independent of fines or criminal

punishment that may ensue as a result of the state-citizen relationship.?'

§1.3 Private law as human rights protection redux

Public international law, in essence, requires the assistance of private law in its assertion of
corporate human rights responsibilities through horizontal rights, as one may have understood
from the previous chapter. The core demands of relational justice, Dagan and Dorfman state,
viz. the respect for substantive equality and self-determination as non-statist ‘interpersonal
human rights’ may be a simpler way forward.? To be clear, their articulation of interpersonal
human rights does not simply subsume international human rights law within the domain of
private law in a horizontal sense. It appears that the very essence of ‘human rights’ differs in
the sense that it does not (readily) refer back to international human rights instruments
(because of their state-citizen nature, presumably) but defines human rights in the
interpersonal sense as the very respect for self-determination and substantive equality itself.
This can be read as though Dagan and Dorfman argue that the very existence of private law is
based on the protection of human rights. This grants corporate responsibility in relational

justice a transnational flavour (in the geographical sense). How?

Under the notion of relational justice, while human rights against the state can be normatively

moderated through the tenets of public law, human rights against persons (or corporations)

19 ibid 153.

0 ibid.

*! ibid.

?2 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 373 (It is non-statist in the essence of being
comprised of the common core of positive law among nations, i.e., it does not necessitate ties to a particular
national legal system).
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have to rest their basis on private law.? Whether an interaction between private persons, e.g. a
company and persons subjected to human rights impacts from its operations, is just or unjust
lies in the domain of this private law which obligates parties to respect human rights of the
interpersonal nature.?* Dagan and Dorfman articulate that the global minimum standard of
private law, jus gentium privatum, seems to rely on the fact that any liberal state is morally
obligated to respect ‘human dignity and normative agency, that is [...] human rights [...]" at its
basic core.” Human rights in jus gentium privatum, as the collection of common positive law
across nations, reflects the standards as abstract commitments to the principles of human rights
in countries (which should reflect public international law understandings of human rights
nonetheless). The jus gentium term dates back to the Roman era which constituted of a
transnational private law and public international law without a strict separation between the

two.? Dagan and Dorfman’s nomenclature reflects the similarity of this foundation.?”

At this juncture, it is useful to unpack this notion of jus gentium privatum. Why? One of the
important challenges that Dagan and Dorfman seek to tackle through interpersonal human
rights is the transnational nature of the harm that is caused by irresponsible corporate conduct
in a globalised world.? Dagan and Dorfman do not seem to attempt to solve one problem of
corporate responsibility, but, as has been stated earlier, two problems hidden within it: one is
that of transnational legal responsibility (geographical distance) and the second one is the
supply chain responsibility problem (legal distance). The former problem of transnationality is
a problem that comes with the framework — while public international law does not have the
problem of transnationality as it applies internationally, the moment one shifts the frame of
reference to private law, it may be perceived as a territorially bound national framework

incapable of addressing issues that arise outside the boundaries of the state-posited private law.

# ibid 374.

2 ibid 375.

 ibid 380.

% Jacob Giltaij, ‘The Rediscovery of the Roman Jus Gentium and the Post 1945 International Order’ (2022) 35
Leiden J Int’l L 521, 525-26.

%7 Ralf Michaels, “The New, Old, Jus Gentium Privatum’ (2018) 51 Cornell Int’l L ] Online 125.

8 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 372.
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That said, it would be incorrect to presume that relational justice has invented this problem of
transnationality as a result of the inadequacy of the frame of reference as private law. Much to
the contrary, this is a quintessential problem that international law is attempting to solve
through the current treaty under negotiation.? There is currently no international court for
adjudication of the effects of corporate conduct on human rights,® and even the treaty does
not attempt at creating one. What the treaty does is to continue (and reform) the current regime
of bringing business and human rights cases before national courts.’® The treaty attempts at
granting jurisdiction to home and host states and obligates states to create a national legal
liability regime for corporate entities where human rights abuses arise from, inter alia, business

relationships.** The centrality of domestic law in the treaty is discussed in detail in Chapter 5.

Justice in business and human rights issues is indeed heavily dependent on overcoming this
transnationality nature of human rights impacts. The Business and Human Rights Resource
Centre has a database of lawsuits against companies with a significant number of transnational
complaints with only 4 known cases before international bodies like the African Commission
on Human and People’s Rights.* Given that the transnational nature of the harm in corporate
conduct is undeniable, it cannot be said that a system of horizontal responsibility must depend

on articulations in national legislation. Neither would it be pragmatic as regards a transnational

# UN Office of the High Commissioner for Human Rights, ‘Updated Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2023) <https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-
transcorp/session9/igwg-9th-updated-draft-lbi-clean.pdf> accessed 3 August 2023.

% For ideas on such a court, see Maya Steinitz, The Case for an International Court of Civil Justice (Cambridge
University Press 2019); Manfred Nowak, ‘The Right of Victims of Human Rights Violations to a Remedy: The
Need for a World Court of Human Rights’ (2014) 32 Nordic Journal of Human Rights 3; Manfred Nowak, ‘A
World Court of Human Rights’ in Gerd Oberleitner (ed), International Human Rights Institutions, Tribunals,
and Courts (Springer 2018); For a critique and rejoinder on the idea of a World Court on Human Rights, see
Philip Alston, ‘Against a World Court for Human Rights’ (2014) 28 Ethics & International Affairs 197.

' UN Office of the High Commissioner for Human Rights (n 29) s 9.

*2ibid s 8.1 and 9.1.

3 Business & Human Rights Resource Centre, ‘Database - Lawsuits against Companies’ (Business ¢ Human
Rights Resource Centre, no date) <https://www.business-humanrights.org/en/latest-
news/?&content_types=lawsuits> accessed 5 May 2023 (103 of the 216 are transnational complaints as classified
by the Centre).
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problem and nor is private law, as conceived in this thesis, limited to statutory or common law

(judge-made law) of particular jurisdictions, supported by the notion of jus gentium privatum.

This problem of overcoming the geographical distance legally is in context of Dagan and
Dorfman’s aforementioned ‘missing link of privity’ which means that it also has a third
dimension of the justification of the above two applying in a horizontal sense. It is not merely
about the cracks in the vertical conception of human rights - an entirely different problem of
transnational horizontal corporate responsibility is being addressed here. This horizontality
has been covered sufficiently in the first chapter so as to enable this chapter to proceed without
a full (re-)elaboration of the same. However, this horizontality will keep returning nonetheless,
when necessary, as an integral part of the framework. Jus gentium privatum only gives a
justification of the first challenge: how do private law duties apply transnationally to close the

geographical distance. What Dagan and Dorfman have to say first is laid out herein.

§2 Universality of private law responsibilities in jus gentium

Dagan and Dorfman argue that questions regarding the usefulness of private law in business
and human rights essentially conceive of private law as something inherently national — which
is a wrong understanding from the perspective of private law as interpersonal respect for the
self-determination and substantive equality of persons that relational justice presents.* This
means that an assumption that private law is inherently national thus being inept to deal with
transnational problems is a wrong assumption when looked through the lens of interpersonal
human rights.* It therefore presents no unique jurisdictional problems when compared to a

public international law lens. Why is that so?

This is because, simply put, the relational justice framework is independent of the state (vertical
relationships) as one may recall.*® Interpersonal human rights go a bit further and states that it

prescribes the minimum global floor in private law,* for Dagan and Dorfman to call the notion

* Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 372.

% ibid.

3 Hanoch Dagan and Avihay Dorfman, ‘Just Relationships’ (2016) 116 Colum L Rev 1395, 1416.
% Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 1) 385.
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"% These ‘mandatory minimum

of interpersonal human rights a ‘floor of just relationships.
standards,” are ‘a floor that cannot be transgressed by state law’ and entail that the private law
of the jurisdiction ceases to be legitimate under the notions of relational justice if otherwise.*
This is why Dagan and Dorfman claim that private law can be a basis of justice in the
transnational nature of harms that arise in corporate conduct with multiple entities spanning
across multiple jurisdictions (but only give a justification for the multiple jurisdiction part). In
doing so, they articulate not a law without the state, but a law separate from the state but
reinforced with state-based mechanisms for its enforcement and institutionalisation.** The
state is also the locus for going beyond these mandatory minimums of interpersonal human
rights.** In essence, the interpersonal human rights formulation is not positive law per se but
includes positive law within its articulation of the global minimum floor. This position hinges

on Dagan and Dorfman’s explanation of this subsumption of positive law through jus gentium

privatum.

What does jus gentium privatum entail? This question is answered first through elaborating
Waldron’s conception of jus gentium, which as was mentioned in the previous chapter, is the
common core of positive law across nations. Then, it is explained how Dagan and Dorfman
extend Waldron’s conception in articulating a universal baseline for private law, to
subsequently flag how this universal baseline stops short of articulating supply chain
responsibility even though its universality means that it applies across the whole transnational
corporation geographically. Lastly, as with any claim of universality, concerns on neo-

colonialism are highlighted and addressed.

§2.1 Jus gentium as the commonality of positive laws
Jus gentium is key to understanding how the transnationalism of relational justice works to
enable itself to be free from the shackles of the boundaries of the state that traditional public

international law understandings of corporate responsibility may have to grapple with. As a

* ibid 373.
¥ ibid 385.
0 ibid 380.
1 ibid 381.

91



terminological reminder, ‘traditional” conception of human rights means a vertical state-based
conception of human rights. The alternative understanding as teased before is further

elaborated herein through the various sections.

In relational justice theory, Dagan and Dorfman rely on the jus gentium conception of Jeremy
Waldron as the building block of their claim that interpersonal human rights form part of the
jus gentium privatum.”> Waldron sees jus gentium as that law which forms part of the common
law of humanity.* Convergence of statutes, precedents and constitutional norms constitute his
jus gentium as law common to all nations.* The legal logic of countries are part of a common
pool of resources from which the system draws and contributes intellectually, and the legal
system without this ‘common storehouse’ is unimaginable.* Commonwealth jurisprudence is
a prime example of one that is obvious as such a system.* For example, the Nevsun case that
will be discussed in Chapter 5 is a Canadian case which cites cases not only from Canada but
also from UK, Australia and the US in its assertions of common law.*” Such cross-citations of
common law as a (somewhat) unified body of law is not uncommon. While common law
decisions are ordinarily bound by stare decisis within the country,*® foreign common law

decisions have persuasive authority.*

Waldron elaborates that the term jus gentium can introduce two ambiguities: (1) between

whether it refers to something similar to international law, or a body of law that regulates

2 Jus gentium may be commonly used to refer to public international law in early times, see Gordon E Sherman,
‘Jus Gentium and International Law’ (1918) 12 Am J Int’l L 56, 56 (drawing the history of just gentium in
international law, stating that Hugo Grotius meant it as a ‘law between nations’ rather than a ’law of nations’).
# Jeremy Waldron, Partly Laws Common to All Mankind’: Foreign Law in American Courts (Yale University
Press 2012) 3.

“ ibid.

* ibid 20.

* ibid.

47 Nevsun Resources Ltd v Gize Yebeyo Araya et al [2020] SCC 5.

 Bryan A Garner (n 16) 1192 (defining stare decisis as the ‘doctrine of precedent where courts must follow
earlier judicial decisions when the same points arise in litigation” especially in cases of the court’s own prior
decisions or the decision of a higher court when the courts are bound by such decisions).

4 ibid 112 (defining persuasive authority as ‘authority that carries some weight but is not binding on a court,
often from a court in a different jurisdiction” which is different from stare decisis because it is not mandatory to
follow these decisions).
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relations within states, between state-citizen and between private persons; and (2) whether it
refers to a body of positive law or whether it refers to a law that is a moral idea akin to natural
law, which is ordinarily how jus gentium depicts law.*® Waldron utilises jus gentium in the sense
of the body of the latter in (2) and former in (1), i.e. the common body of law that regulates
relations of private persons within states and refers to positive law.** This jus gentium is the
overlap of laws between states that regulate relations of states to their citizens as well as between
private persons, and this commonality is what makes it law in the sense that claims can arise
from it.*> An obvious basic example would be the legal personality of corporations — while
there is no reference to a particular positive law for this assertion, it is quite doubtful if anyone
would dispute it as being a legal principle given that is represents a commonality of positive

laws of nations.

This overlap of laws is in contrast to the view that international law and the law of nations are
the same.> Proponents of the view that state they are same, like Blackstone, who Waldron cites,
argued that even though individuals are sanctioned within specific countries according to their
domestic law, common law acts complementary to the law of nations to enforce universal law
of all mankind.* Piracy, protection of diplomats, and safe passage of merchants are examples
cited by Waldron,” but slavery could also be another example where the international
community acted in concert to outlaw the practice through their respective domestic laws. A
recent example would be terrorism finance laws. However, the difference, Waldron says,
between cases like piracy or diplomacy and cases of human rights abuses like torture, are that
in the former case the integrity of the international order is at stake and such is not the case for
the latter — the latter merely relies on international human rights norms for its content.*

Nonetheless, such cases of human rights abuses are universal as well in a different sense of the

% Waldron, Partly Laws Common to All Mankind (n 43) 27-28.
1 ibid 28.

52 ibid.

53 ibid 30.

4 ibid 30-31.

5 ibid.

% jbid 31-32.
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‘commonality as between the internal laws of each and every state’ and are ambivalent to the

relations between states.*’

Even though decisions on the application of such laws are done internally within a state, it
necessitates harmonisation with other jurisdictions to some extent; an example that Waldron
gives is Commonwealth countries cross-citing each other’s jurisprudence for common
development of the law.*® International human rights law is also a good example; even if it did
not exist, countries’ existing laws and constitutions would still guarantee fundamental rights
(like that of life, liberty, equality etc.) by drawing from universal moral ideals in similar
manners if not exactly the same.” International human rights law thus merely provides a

‘common point of legal reference’ for this jus gentium.*

When moving from the domain of close-fenced political communities into the transnational
ideas of the commonality of positive law (like jus gentium), jurists tend to think of common
principles as only those existing as moral norms — Waldron calls this strict separation of law
and morality the ‘rancid’ bread and butter of modern jurists.® The normative consensus that
is termed jus gentium is indeed positive law as understood of the commonality between
nations.® Domestic cases on human rights, for example, are thus not peculiar to a country but
part of a global common enterprise of humanity.® This jus gentium is indeed a moral ideal but
is not merely a moral ideal. Thus, while this commonality may be a moral ideal at the large level
of abstraction, human rights are still protected in specific circumstances through positive law
in each system — which makes jus gentium legal rather than moral. This does not mean that
there is no difference between positive law and the commonality of statutory laws in practice;

while the legal personality of the corporation would be ‘positive law’ in the thesis, for example,

57 ibid 32.

58 ibid.

% ibid.

0 ibid 32-33.

ol ibid 42.

62 ibid 47; However, this is not the same as subscribing to the ‘positivism’ school of thought. ibid 35-36.

6 Sandra Fredman, ‘Foreign Fads or Fashions? The Role of Comparativism in Human Rights Law’ (2015) 64 The
International and Comparative Law Quarterly 631, 639.

94



a particular instance of positive law would perhaps be s. 16 of the UK Companies Act, 2006
which states that subscribers to the memorandum of the company shall form a body
corporate.5 Nonetheless, liberty is taken in the thesis, in use of the term law and positive law
to include jus gentium principles as those which arise from the commonality of positive laws,

which may depart from the reader’s understanding of positive law stricto sensu.

§2.2 Human rights as part of jus gentium privatum

Dagan and Dorfman, when laying out their conception of a jus gentium privatum, treat
Waldron’s jus gentium, explained above, as their starting point. Fox-Decent compares Dagan
and Dorfman’s jus gentium privatum to Kant’s jus cosmopoliticum in its conceptualisation of
the gap between legal interactions.®® Kant identified the law that governs relations between
states and foreign nationals as jus cosmopoliticum, which he exposed as the gap which neither
national public or private law, nor the law of nations adequately addressed.®® Dagan and
Dorfman’s Interpersonal Human Rights identifies another such gap by addressing the law that
governs relations between two private parties across national jurisdictions: a conceptually
distinct law governing a particular type of relationship (but also applies within national
jurisdictions).” Fox-Decent says that interpersonal human rights (and Kant’s jus
cosmopoliticum) govern the legal nature of relationships that both general international law or
national law fail to govern.®® Keep in mind that our ‘interpersonal’ interaction is between a

corporation and a person.

Given that transnational actors in the global economy can have a negative impact on human
rights in certain circumstances, Dagan and Dorfman put forward a framework as to how a
‘privity’ is established between the private parties as opposed to human rights establishing the

governing rules between the vertical relationships of the corporation with its home state and of

¢ Companies Act 2006 s 16(2).

% Evan Fox-Decent, ‘Dagan and Dorfman’s Jus Gentium Privatum’ (2018) 51 Cornell International Law Journal
Online 112, 112.

 Immanuel Kant, Toward Perpetual Peace and Other Writings on Politics, Peace, and History (Pauline Kleingeld
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the people suffering human rights impacts with the host state.® The relational character of the
legal relationship intertwines the vulnerability of the plaintiff with the position of the defendant
to be able to cause human rights impacts, because none of those two factors in isolation would
induce any remedial or conduct obligations on the other party in absence of the other.” Private
law, as a law unconcerned with vertical relationships between citizen and states, thus forms
fertile ground for protection of human rights between persons.”” It binds and justifies
conditions of conduct that one party owes to the other in a private-law-style of human rights

responsibility that operates in a transnational domain.”

What interpersonal human rights do is to treat the transnational (horizontal) human rights
relationships on par with the vertical conception of human rights that pervades human rights
understandings.” It does not seek to undermine a state-based human rights conception,
therefore.” It is thus not a human rights (private) law sans the state, but one that happens to
apply to a different legal relation; it nonetheless a (state-based) legal apparatus to be enforced,
and states can go above and beyond the demands of interpersonal human rights to offer
additional protections to rights not common to all nations.”” The state-based mechanisms of
pursuit of public aims are thus the background for advancement of self-determination and
substantive equality, horizontal human rights are not a substitute for vertical human rights

since they differ in form and content.”

This invocation of jus gentium privatum as the common universal core of private law among
all states and linking it to the respect for interpersonal human rights also makes the validity of
private law in the relational justice sphere contingent upon compliance with the idea of human

rights.”” Human rights are thus a legitimate limiting factor for shaping interpersonal
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interactions. In that sense, business relationships are circumscribed by human rights
considerations. It also follows that the minimum floor of interpersonal interactions obliges
states to ensure that their law of private interactions complies with the demands of human
rights, i.e., it enables respect for self-determination and substantive equality, which in turn refer
back to human dignity, a starting point for the public international law conception of human

rights.”

In the Pfizer illustration on unconsented medical experimentation that Dagan and Dorfman
cite as an example, at the beginning of Interpersonal Human Rights, they state that while the
Pfizer case could simply be termed as a case of battery (as a tort rule that protects human
dignity), responsibility (and liability) for the actions of Pfizer should have to nonetheless arise
given that bodily integrity and human dignity could be said to be broadly protected as jus
gentium privatum.” The positive law specificities are not fundamental to the illustration, but
these protections may include a prohibition on medical experimentation without consent when
people are in a position to articulate consent. If so, then the relationship between the children
on whom medical experimentation was carried out and Pfizer is in itself unjust apart from its
public law wrongfulness for its harmful effects on society.® The constitution of the relationship,
that is the decision of Pfizer to administer experimental medication on the African children,

had to be based on the respect for self-determination and substantive equality for it to be just.

Most importantly, Dagan and Dorfman’s medical experimentation on children example
enables them to articulate an important point in their ideal of a transnationally horizontal
responsibility of corporate conduct: that this responsibility is based on human dignity rather
than the ‘positivist instantiations’ of the tort of battery.®! Given that jus gentium privatum
contains a prohibition of non-consensual medical experimentation as the common collection
of positive laws across nations, it would be imperative that a corporate responsibility follow if

this prohibition is violated — and one based on human dignity as such, not merely the positivist
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understanding of national articulations of the tort of battery.®* This articulation of corporate
responsibility invoking Waldron makes corporate responsibility for human rights impacts
more than mere garden-variety violations of the prescriptions of tort law. Human dignity is a
basis for the unification, integrity and indivisibility of international human rights, as per
Waldron’s own conception of human dignity and its place in international human rights law.®
This brings transnational corporate responsibility into the domain of a violation of a global
norm rather than merely a positive prescription of national law. After all, the Universal
Declaration of Human Rights begins with the sentence, ‘Whereas recognition of the inherent
dignity and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world (...)’.3* This argument provides a
compelling justification for transnational corporate responsibility by closing the geographical

distance that was explained previously.

§2.3 Supply chain responsibility as necessary in relational justice

However, this is as far as Dagan and Dorfman’s articulation of relational justice stretches. The
other question of justification of corporate responsibility through the supply chain remains.
Does relational justice declare victory prematurely? While relational justice offers a justification
for transnational corporate responsibility, it mostly now seems to mean transnational in the

geographical sense leaving the legal distance part out or in the background.

One response to the formulation of interpersonal human rights in the nature of jus gentium
privatum is that the shared universal values in positive private law of nations may be so minimal
as to exclude crucial questions of corporate liability.*> Another is that of the imposition of
liberal values on non-liberal states and societies which carries with it colonialism concerns —

this issue is touched upon shortly. For the first issue, what follows then is that interpersonal
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human rights may have extraordinary normative weight by virtue of them being a common
core of private laws of all nations, but only include within it an incredibly narrow set of
wrongdoings.® Thus, for example, Banu in her reply to Interpersonal Human Rights, points out
that ‘whether a multinational corporation headquartered in the US, like Chevron, would need
to pay punitive damages to Ecuadorian plaintiffs for torts committed in Ecuador even if
Ecuador does not recognize punitive damages at all or to a lesser extent?” is a question that
requires Dagan and Dorfman’s theory to be pushed further to tackle the real challenges of the
boundaries of legal liability in corporate value chains.®” Here is where the envelope-pushing®
stops for Dagan and Dorfman, and their own theory falls short of what it set out to do, even for
corporate responsibility without considerations of liability. What happened to tackling

sweatshops that they mention as an example in the first page of Interpersonal Human Rights?*

While Dagan and Dorfman agree that there are avenues to address transnational supply chain
responsibility, like imposing liability similar to that of product liability where the ultimate
buyer has a cause of action against the manufacturer even if privity of contract or torts would
exclude such a claim, they have not yet addressed the problem highlighted by Banu head-on
within the tenets of relational justice theory.”* How would the company in US have a

responsibility for what its subsidiary or supplier does in Ecuador?

Supply chains are an important equation of transnational corporate responsibility. The first
business and human rights law was called the California Transparency in Supply Chains Act,”
and the latest mandatory human rights due diligence to be in force is the German Act on

Corporate Due Diligence in Supply Chains.”* The other two mandatory human rights due

diligence laws, the French Duty of Vigilance law and the Norwegian Transparency Act are both
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aimed at supply chains as focusing on harms outside of the territory of the country of their
adoption.” Supply chains are also in focus in thematic laws such as the Dutch Child Labour

Due Diligence Law,*

and the US legislation barring entry of goods utilising cotton from
Xinjiang.”® As such, a discussion on corporate responsibility in a private law theory cannot
escape the consideration of the legal aspect of transnationality which is an important distancing

factor of the transnational corporation from the human rights impacts.

The foundation of interpersonal human rights was on business and human rights specifically
in the sense of their formulation as to a ‘missing link of privity’. This missing link of privity
focuses on the question of transnational corporate responsibility, but it provides no answer for
supply chain responsibility.” What they mean by this is precisely what has been elaborated
above: how would corporations become obligation-bearers without a horizontal justification
of human rights duties that were originally vertical (this justification is the privity question they
speak of).” Dagan and Dorfman’s conception of jus gentium privatum in the form of
interpersonal human rights, they say, overcomes this ‘missing link of privity’ problem by going
further than the UN Guiding Principles to invoke internal doctrines of private law, i.e. respect
for self-determination and substantive equality as the basis of corporate responsibility.” It may
now be apparent that it does not go far enough. It solves one question, the geographical

distance, that is inherent in a private law frame of reference - one that public international law
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has to a lesser extent anyway but leaves aside the core problem of how responsibility for the
transnational corporation is constructed in the ubiquitous supply chain relationship of modern

globalisation.

Dagan and Dorfman assert that ‘there is no reason to let a corporation off the hook just because
it has a complex structure’ similar to how product liability covers a broad range of actors from
the manufacturer, supplier, and even retailers.” Yet, this is exactly what they effectively do (let
the chain leader off the hook) by keeping the question open for how it is that a US company
would in any way be concerned about anything that happens in the factory three tiers down its

supply chain in Guatemala.

If the answer to establishing privity is to do away with the concept of privity as the justification
of interpersonal human rights: the justification of privity becomes the erasure of privity and
becomes a paradox.'® However, if erasure of privity is the end, then why involve the question
of a missing link of privity at all? To avoid this paradox, privity is interpreted in its best light
for the context of interpersonal human rights as, in a broad sense, a shorthand for the
horizontality of relations (i.e., it distinguishes itself from state-citizen ‘privity’ in human rights),
as flagged before in this chapter. Privity as a reminder, as Dagan and Dorfman speak of in this
particular context, would not be understood in a strict sense. Indeed, Dagan and Dorfman state
that tort law, for example, establishes the justness of relationships by mandating a duty of care
beyond contractual privity.!” However, this means that it merely disregards corporate
structures without explanation and fails to justify supply chain responsibility, even though it

aims to do so.

No reliance is placed on privity for the argument in the thesis on supply chain responsibility
(developed in the next chapter). However, to explain what Dagan and Dorfman attempt in their

own work in this chapter, it is indeed helpful to think of human rights responsibility of
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corporate entities in the interpersonal form as able to maintain their (horizontal) ‘privity’
irrespective of its corporate structure (but only the entities individually). The claim in
interpersonal human rights that the convoluted nature of corporate legal personality cannot
make respect for self-determination and substantive equality illusory remains unsubstantiated.
If mere incorporation of another entity nullifies responsibility, it would make interpersonal

human rights a questionable minimum floor.

What would be the responsibility of, e.g., Zara when there are human rights impacts in a textile
factory far removed from its immediate (geographical and contractual) vicinity? While
relational justice can give an answer, as is shown and argued in the next chapter, it currently
does not within Dagan and Dorfman’s scholarship. Dagan and Dorfman merely relegate the
issue to one footnote of the theory where they say that the current legal form of the
transnational corporation can lead to ‘liability evasion.”’? They treat it as an issue for correct

doctrinal development in tort law to avoid this predicament.'®

As one may recall, Dagan and Dorfman take the example of Pfizer, a company in the USA,
experimenting on Nigerian children without consent using their new antibiotic drug that was
to be placed for approval with the USA Food and Drug Administration, the USA’s regulator
for medicines.'* This example should have been a prime candidate for addressing the relational
justice justification of transnational corporate responsibility, but rather presents a missed

opportunity.

§2.4 Colonialism worries arising from universality claims
A short detour can be taken at this juncture to address the colonial worry highlighted above
that inevitably comes with any assertion of universal law, but it is also demonstrated how this

concern is mitigated for this thesis. This issue about Dagan and Dorfman’s interpersonal
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human rights is well-known and widely highlighted.'® The question is both of the universalism

per se and that of the values that represent such universalism;'%

who is asserting universality
matters, which in the case of relational justice is the perspective of a person embedded in liberal
polity. The liberal values may be well-received in other parts of the world, including liberal and
non-liberal societies but also may not because of different cultural conceptions.’”” As a result,

even for a common core of minimal legal prescriptions, differences in not only cultural contexts

but legal interpretation would arise which are not independent of cultural placement.!®

Michaels demonstrates that the historical traces of jus gentium go as far as Roman law, which

109 a]lbeit before the advent of the modern state

was a form of transnational private law,
institutional apparatus.''® This universal law of jus gentium was, for all practical purposes,
Roman law that was asserted to be universal in disregard of the local laws and customs across
all nations.!"! This critique of appeal to the universality of laws, and in particular human rights,

112

for the persistent protection of colonial hierarchies is not a new one."? In fact, it is not new

even in the business and human rights domain.'*?

Banu, on this point, states that ‘[a] judge cannot declare polygamous marriages, adultery,
alienation of affections, surrogacy, and so on illegal without acknowledging and thoroughly

engaging with the fact that, in a part of the world related to the dispute, all these are perfectly
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legal’""* The definitions of the jus gentium privatum minimum core, and its content of
individual rights, determine important factors like who gets protection and whose harms are
acceptable as social costs of the liberal economic order.'” Indeed, practices like the wearing of
headscarves would be against the human rights notions of many liberal societies but the
imposition of headscarf bans across the world, because they are incompatible with a liberal
conception of freedom, may amount to a neo-colonial practice.!'® The divergence of values
when searching for jus gentium privatum rules may appear to be self-destructive for the very

conception of jus gentium privatum as a common core of the positive law of nations.'"”

The thesis does not engage in a critique of the compatibility of the narrative of universalism of
human rights with the cultural variations of societies which has been extensively researched."'®
However, given the fact that the colonial (or paternalistic at best) worry is a legitimate one,
Dagan and Dorman’s response is that there are indeed pitfalls of naming norms universal but
it does not preclude the fact that there is a common core within the body of law of nations.'"
Indeed, for the thesis, the fact that the contours of this common core may be contested affirms

the necessity of critical scholarship like Law and Political Economy or Third World Approaches

to International Law but does not negate the existence of a commonality of positive laws.

As Banu argues, if a theory of private law that deals with transnational corporate conduct

cannot explain why there should be a responsibility for harmful corporate activity in the Global
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South, the theory may be complicit in building the architecture of impunity that subjugates
people in the Global South forcing them to bear the social costs of economic decisions taken in
the North.'® The whole point of using relational justice theory in this thesis is to assert,
strongly, that the person in USA and the person in Ecuador are both non-expendable as people
irrespective of state boundaries and jurisdictional concerns.'* Jus gentium privatum entails that
an Ecuadorian person and a European person would be guaranteed the same minimum floor
of protections against corporate conduct for the legal framework to be considered just under
relational justice, whatever the imprecise contours may be for that just gentium privatum. So,
while a postcolonial analysis of relational justice is left for further research, it can be flagged at

this point that the argument is prima facie compatible with a further postcolonial analysis.

122 jt thus follows

Law, including private law, is justificatory practice to Dagan and Dorfman;
that private law as a law of interpersonal interaction has to bear the justification of how the
corporation involved in the human rights impact is to bear obligations to the particular person

suffering the human rights impacts whether they may be in a different country or harmed by a

subsidiary or a business partner.'?® Nonetheless, the ‘missing link of privity’ remains missing.

What thus remains clear is that currently, relational justice does not provide an elaboration of
supply chain responsibility — but an elaboration can be drawn with this baseline that is not a
pure domestic private law analysis separate from vertical conceptions of state-based human
rights norms. Thus, while the removal of the vertical relationship from the equation provides a
comparative advantage in the analysis of being able to focus on the individual (or legal person)
as the unit of analysis, it also shifts the discussion into the domain of how legal separation of
persons diminish human rights responsibilities. This apparent constraint is acknowledged in

the relational justice theory stating that the complex nature of modern transnational
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corporations should not, per se, be the basis of positing that responsibility should not lie with

the enterprise that is the ultimate chain leader in a particular supply chain.'?*

As highlighted before, Dagan and Dorfman expect that tort law has the tools within itself to
develop doctrinal understandings of liabilities when the rule of interpersonal human rights
would require that, as opposed to individuals, corporate entities cannot diminish responsibility
by the creation of artificial separations from human rights harm through their corporate
structure.'” One example they provided is the aforementioned law of consumer rights where
liability exists for defective production or manufacturing, where tort law adapted its doctrines
so as to absorb the possibilities of liability accruing to distant persons.'* They state that this is,

however,

one among many other doctrinal manifestations of principles and insights in

contemporary private law on which courts, scholars, policy-makers, and NGOs

could draw to further develop the practice of transnational private law.'?

But where is the justification of such a responsibility for distant entities? That question is
addressed in the next chapter where it will be demonstrated how corporations have a cascading
responsibility, within the normative demands of private law, for human rights impacts down
in the supply chain. This responsibility is articulated as a pre-materialisation responsibility
which is ex ante instead of ex post, the latter being the domain of remedial considerations. As a
result, this responsibility is forward looking instead of backward looking. For now, the second

shortfall in the theory can be highlighted.

124 ibid 386-87.
125 ibid.

126 ibid 387.

127 ibid.

106



§3 Relational justice and process

Through this essential characteristic of forward-looking responsibility, relational justice
necessitates a process requirement in interpersonal interactions involving corporate entities. In
relational justice, Gjust relationships’ are inherently comprised of duties of interpersonal
accommodation for respecting the rights of self-determination and substantive equality of a
person in order to enable them to live their lives on their own terms.'® What this means is that
Dagan and Dorfman state, in a true liberal fashion, that persons in an interpersonal relationship
are not to be ones with ‘generic personality’ but one where respect for the person extends to
who they really are.'® This, if one recalls the previous chapter, is the genesis of their theory.
However, one has to wonder how is a process component not necessary to effectuate this

demand?

§3.1 The relational justice-process relational is complex

The current articulation of the theory of relational justice does not elaborate any such process
requirement. By not doing so, relational justice fails to take its promise of being a ‘framework
of interactions’ seriously by merely prescribing one facet of responsibility, i.e., the outer borders

of conduct in business activities.'*

What is a process, anyway? This is another terminological flagpole. ‘Process’ is understood in
its ordinary dictionary meaning of ‘[t]he fact of going on or being carried on, as an action or
series of actions’."* This should not be confused with the English law understanding of the term
as proceedings of court or prosecution (or a writ or summons).”** A process can follow a

procedure. A procedure, in turn, is the ‘established or prescribed way of doing something.’***
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The understanding of a process, therefore, is not derived from the existing legalistic English

law conception.

Dagan and Kreitner say that ‘[t]he connection between process considerations and relational
justice is complex.’’** The absence of an articulation of a process requirement is not just an
inconvenience or incompleteness; the denial of authorship by a party in the terms of
interactions runs counter to the crux of the relational justice process which is inherently
participatory.'* Relational justice does not dwell much, if at all, on the process requirements of
the framework leaving the substantive norms to fill the gaps and do the heavy lifting. This leaves
much to speculation rather than being read as an affirmation of process-pluralism. What this
means is that in an interpersonal relationship, in which substance norms are complied with,
but these terms were unilaterally set, there is a violation of an independent tenet of relational
justice, i.e., its process conception — so goes the argument in this thesis, explained in the next

chapter.

So, before there can be a discussion on this lack of process conceptualisation in the current
articulation of relational justice in the next chapter, it is worthwhile to set out what relational
justice does currently have in its place. This is the idea of interpersonal accommodation which

forms the core of respecting persons as they really are.

In the move from the abstract person to the person as they really are, Dagan and Dorfman,
distinguish between constituent elements of personal lives through choices and circumstances
- the latter is inherently included in shaping a person, while the former is only relevant when
they are ‘ground projects.’’** Given this distinction, ‘persons as they really are’ include aspects
like their gender but not their fashion sense. So, while private law relationships must consider
vulnerabilities arising from a person being transgender for relationships to be just, their

preference for violet headscarves need not be a consideration. This is explained further below.
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§3.2 Interpersonal accommodation as a substantive parallel of process

The circumstances of a person, i.e., their ethnicity, class, caste, creed and the like define
personal burdens that one has to face in interpersonal interactions; for terms of interactions to
be just not all of the burdens can be placed on those who possess these traits.'”
Antidiscrimination laws, for example, ensure that this is the case and places positive duties of

interpersonal accommodation in interactions on others.'*

To be respectful for the person that
one really s, it is inevitable therefore that their peculiar circumstances be taken into account.
Another example of such positive accommodation is maternity law where it is generally a legal
requirement that employers do not discriminate on the basis of pregnancy.'* For mere choices,

however, the calculus is a bit divergent in the sense that it distinguishes between choices that

constitute ‘ground projects’ and those that are superficial to self-determination.'*

Grounds projects include those choices which constitute, e.g., the ethical, familial and religious
choices of a person, while superficial choices includes the likes of mere preferences (like the
choice of ice cream flavours).'*! Preferences should be fully internalised by the person holding
them, while ground projects, similar to circumstances, are inherently important in the
consideration of the justness of interpersonal relationships and necessitates positive
accommodation from others.'* An example that Dagan and Dorfman provide is that while the
demands of just relationships may necessitate employers to accommodate absence from work
due to religious commitments, such would not be the case for absence from work for watching
migratory species of birds.'*® For example, in a country like The Netherlands where national

holidays are primarily Christian, interpersonal accommodation requires that employees have

%7 ibid 1418; Hanoch Dagan and Avihay Dorfman, ‘The Tort of Discrimination” (SSRN Scholarly Paper, 6 July
2023) <https://papers.ssrn.com/abstract=4332817> accessed 27 July 2023.
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a choice to substitute Christian holidays for holidays as per their own religious traditions.

Indeed, this is what the collective labour agreement of the universities reflects.'**

There is nothing inherent in the horizontality that requires these duties of accommodation but
rather it is the necessity of substantive equality of parties in determining the just terms of an
interpersonal interaction for their self-determination that necessitates these duties of
accommodation.'* Significant economic disparities between parties, would, for example, be a
relevant factor in the determination of the just terms of a relationship within an interpersonal
interaction since it ‘may come close to an immutable feature of a person’s situation’ when
speaking of poverty, for example."*® To respect the person in their own terms means to
acknowledge and accommodate, for example, that the environment is generally hostile for
impoverished people who may fall within a minority classification even though these
classifications and boundaries are context-dependent and ever-changing.'*” The limitation that
relational justice places on duties of accommodation include the fact that it establishes fair
terms of interaction between persons or classes of persons at a given time, tied in particular
contexts.'”® Thus, while adoption of choices cannot be just when it effectively annihilates the
choices of others to be free and equal persons, the accommodation duties also cannot be unduly

restrictive to be an unusual burden for the party.'*

Particularly in the case of the tort of negligence, relational justice states that the duty of care
revolves around the expected conduct of the victim, which, in itself, shifts as per the peculiar
idiosyncrasies of the person (or class of persons) injured.' It is important to remember that
the conduct of the victim will be determined, to a large extent, by their personal circumstance.

Like, in an example given below, a blind person’s expected conduct would be to fall into a ditch

!4 Universities of the Netherlands, ‘Collective Labour Agreement’ (2023) para 4.7.4
<https://www.universiteitenvannederland.nl/en/cao> accessed 17 December 2023.
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dug up and left without barriers. Dorfman, through an extensive study of case law and
jurisprudence, illustrates that, e.g., specially abled defendants are treated favourably in the sense
that standards of reasonable conduct expected from them are lax when compared to ordinary
persons.'s! He says that, particularly in cases of bodily harm, the victim gets to set the terms of
interaction owing to substantive equality considerations of the more privileged party having to

accommodate vulnerabilities. !>

However, when such specially abled people are the tortfeasors,
they receive no such special consideration and are assessed on the reasonableness standard of

ordinary persons.'**

As such, ‘[c]urrent negligence doctrine denies any exception from the “reasonable person”
standard for the mentally disabled.””** For example, a schizophrenic person who causes an
injury with her car while driving because of an episode of paranoia is held liable irrespective of
her mental incapacity when the act was committed, because, ‘[i]nsanity and other mental
incapacities are not generally recognized as defenses to a claim of negligence’*® In contrast, if
a blind person falls into a ditch because the barriers were removed, meaning that ordinary
people could see there was a ditch but not blind people, the tortfeasor would be held liable for
the tort of negligence since ‘the physical condition of the person injured is a proper matter for
consideration in determining whether or not [the tortfeasor] has exercised the degree of care
imposed upon him by law.’** It is to be borne in mind these are illustrations of the plausibility
that legal doctrine enables victims to set the terms of the interaction and not an assertion of the
positive law on negligence in specific factual scenarios, which may be different in different

jurisdictions.

This situation is a consequence of the demand for terms of interactions to be just through

treating parties as genuine equals. In doing so, the vulnerabilities of different parties are treated
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differently.'” So, for example, in our case, if a demand on the corporation makes it vulnerable
in the sense that business autonomy to pursue profits through the means chosen is denied, it
has to be weighed against the vulnerability that the violation of human dignity that is caused
by the negative impacts of such profit-making activity on potentially affected people. However,
these two vulnerabilities are not placed on an equal footing with the latter receiving priority.'*®
This is because, especially in cases of loss of life and limb, such human rights impacts destroy
the fabric of opportunities of self-determination.'* The inability to set terms unilaterally by the
business is what makes the relationship just.'® The primary limitation is that these

considerations should not be prohibitive.'®!

A seller of a house, in Dagan and Dorfman’s example cited earlier in the thesis, has to disregard
their racist preferences when selling the house in order for the relationship to be just so as to
treat the buyer as a free and equal individual.'®> The consideration of the other party’s
circumstances and setting aside of adverse presumptions that work against the capability of the
buyer to be treated as substantive equal and to self-determine becomes a necessity for justness

of relationships.'*®

That said, Dagan and Dorfman consolidate the how of the compliance with the demands of
relational justice for persons with the what into a single category, of which the latter receives
paramount attention. Interpersonal accommodation, as a regulatory ideal, is their term for the
yardstick of the demands of relational justice, and the nature of personal qualities suitable for
personal accommodation among parties are determinative of the terms of interactions.'** As
such, irrespective of the context of where the duty to accommodate applies, the other party

would not be treated as a genuine equal if their special circumstances are overlooked in the
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process of the interaction.'®® What specific standards in context of these circumstances are
required to be taken into account, would in turn be guided by the substance of jus gentium

privatum (e.g., child rights in context of business activities).

A lack of process requirements in relational justice means that while relational justice can
articulate what to consider as a just relationship, whether a relationship is, in fact, just or not
will hinge on ex-post evaluations of compliance with the substance of just relationships. The
formation of just relationships must contain an ex-ante due diligence process requirement for
relationships between parties to be just, to ascertain what terms would be required in their
specific relationship to make it just. This is specifically important because terms of relationships

cannot be unilaterally set for them to be just without any participation from the other party.

An important aspect to keep in mind is that the demands of relational justice on duties of
accommodation apply regardless of the adjudicatory success or even availability of remedy.'*
Whether a negligent act would impose administrative fines, enable civil remedies or otherwise,
it would nonetheless be reflective of positive duties irrespective of remedial consequences.'*’
Herein, a necessity of a process component becomes apparent as an ex-ante responsibility. It
requires parties to undertake the process of determining what the terms of just relationships

would be for the interaction, and for the justness to be effectuated through the factual

compliance of the parties to that determined standard.

Conclusion

Relational justice, and especially its interpersonal human rights arm, take seriously the
considerations that affect business and human rights, which Dagan and Dorfman call the
‘missing link of privity.” That is, how would human rights, conceived of as a state-citizen norm

apply to horizontal interactions transnationally, i.e., geographically and legally separated?
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In taking the task of solving this problem, they assert that private law as the law of interpersonal
interactions provides a more straightforward way to understand horizontality. It is also
transnational because interpersonal human rights are an articulation of the global minimum
standard of jus gentium privatum. Nonetheless, the potential of relational justice to tackle
thorny issues of transnational corporate responsibility remain challenged. It falls short of its
promise to truly tackle the question of transnational corporate harm to human rights by

missing any articulation of corporate responsibility in supply chain relationships.

Further, an important gap arises from the forward looking or ex-ante nature of relational justice
as the framework of just relationships where without a process conception, mere reliance on
substance would mean that the ex-ante outlook is jettisoned for reliance on ex-post evaluations
of just relationships. The process requirement is important for the framework to be a
framework for just relationships where the terms of interactions are not imposed upon by the

powerful party over the one that requires accommodation but is co-determined by both.
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