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3 

Just corporate conduct 
Supply chain responsibility in substance and procedure 

Introduction 

This chapter lays down the normative extension of relational justice theory in the thesis. This 

is done in two parts: a substantive part of responsibility (cascading responsibility) and a 

procedural part of responsibility (human rights due diligence). The substantive supply chain 

responsibility, under the argument of this chapter, arises from a cascading requirement of 

justness, i.e., since relationships are not created in vacuum, responsibilities should take into 

account effects of the relationship beyond immediate bilateral considerations. The procedural 

supply chain responsibility, as is argued in this chapter, arises from human rights due diligence 

as an antithesis of unilateralism, i.e., there cannot be a unilateral imposition of the terms of 

interactions by one party in a relationship. Moreover, it is an ex-ante method of knowing what 

the human rights impacts are, and therefore what the terms of relationships are, in each 

relationship. This reaffirms the independence of remedy as a backup mechanism of relational 

justice since otherwise only ex-post evaluation would enable ascertainment of the terms of just 

relationships. 

It must be pointed out that by a substantive responsibility, it is meant responsibility in 

substance rather than the substance of responsibility. What does one mean by that? The 

responsibility, in substance, for transnational corporations is to respect human rights 

throughout its operations.1 That this responsibility in the nature of a substantive obligation 

extends to the entire supply chain, justifiable by private law theory, is what is demonstrated in 

 
1 UNHRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, 
Respect and Remedy” Framework’ A/HRC/17/31 (21 March 2011) UN Doc A/HRC/17/31 (hereinafter 
‘UNGPs’), principle 11. 
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this chapter. The substance of responsibility rather means the specificities of such substantive 

responsibility, i.e., how a transnational corporation is expected to behave in a particular 

circumstance; this is not addressed in the thesis where the level of abstraction is higher than 

what would enable such an articulation. In fact, it is argued in the first part of the chapter on 

substantive responsibility that the specificities of substantive responsibility are determined on 

a case-by-case basis which makes it impossible to articulate a general formula for such 

specificities. This ascertainment of the terms of just relationships on a case-by-case basis is 

effectuated through human rights due diligence. This is why without human rights due 

diligence being conducted, a transnational corporation cannot know what the specificities of 

the substantive responsibility are and would not be able to meet its responsibility to respect 

human rights. 

The kernel of Dagan and Dorfman’s justification for corporate responsibility as a transnational 

responsibility, as was seen in the previous chapters, is used in the geographical sense. So now 

this chapter moves on to the legal transnationality. Indeed, in relational justice, shifting the 

focus away from remedy and adjudication of claims enables one to go beyond the local 

manifestations of a rather large global phenomenon in the world of transnational supply 

chains.2 Of course, it is to be kept in mind that the corporation or entity causing the harm has 

a separate responsibility as the causal agent of the harm that is not the concern of this thesis. 

In section 1, the chapter formulates the supply chain domain, legally separated by many 

corporate entities, as a ‘web of relationships’. This formulation reflects that business decisions 

in transnational corporate supply chains are not isolated bilaterally but have ripple effects far 

beyond the immediate relationship.  There is no inherent limitation depending on the tier of 

the supplier for there is no reason to stop at, e.g., tier four instead of five. Responsibility is thus 

contextual and case-by-case. In section 2, therefore, the chapter addresses the question of 

supply chain responsibility by articulating a cascading responsibility that exists much beyond 

 
2 UNGA 27th session, ‘Address by Mr. Salvador Allende, President of the Republic of Chile’ A/PV.2096 (4 
December 1972) UN Doc A/PV.2096, para 62 (Allende referred to the negative effects of transnational 
corporations on third world sovereignty, in particular Chile’s situation of being interfered with by US 
corporations, as ‘the local manifestation of a reality that goes beyond our frontiers’). 
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the two-party consideration of a relationship (as might be wrongly depicted if one were to take 

a private law adjudication lens). There, it is argued that for the terms of relationships to be just, 

there exists a responsibility to take into account cascading effects of that relationship in other 

connected relationships, closing the legal distance. This includes the responsibility to take into 

account structural issues in downstream supply chains, e.g., caste-based discrimination in 

India, for even though the transnational corporation may have played no part in setting up the 

infrastructure of discrimination, it becomes implicated in it through the business relationships. 

Reference is also briefly made to another theory of contractual stakeholderism by Kishanti 

Parella to reaffirm that developments in literature reflect this understanding of cascading 

responsibility.3 

Section 3 expounds on the co-authorship element of human rights due diligence by stating that 

it provides a space for (potentially) affected people in corporate governance as a counteracting 

measure against unilateralism. Section 4 briefly delves into values in relational justice to explain 

what a constitutive value is. It is the value that is not merely instrumental but inherently 

necessary for effectuating the ultimate value in relational justice: self-determination. Section 5 

states that human rights due diligence has inherent value in itself as a mechanism within 

relational justice; it is of constitutive value to relational justice. Without human rights due 

diligence there is a lack of self-determination mechanisms within relational justice because it 

would lack process participation requirements and would make substantive standards 

indeterminate ex-ante requiring a fall back on remedial mechanisms. This runs counter to the 

conception of relational justice as a pre-remedy consideration. Further, the relationship 

between this process requirement and the substantive standard of cascading responsibility is 

tied together. Human rights due diligence exists as a processual responsibility intertwined with 

the substantive responsibility of cascading respect for human rights. As such, human rights due 

diligence is a necessary but not sufficient condition for the fulfilment of this substantive 

standard of corporate responsibility to respect human rights. Lastly, the section elaborates that 

 
3 Kishanthi Parella, ‘Contractual Stakeholderism’ (2022) 102 BU L Rev 865. 
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this process conception, is a should requirement for positive law, in line with the theme of 

relational justice as a normative ideal. The chapter then concludes. 

§1 Supply chain responsibility as responsibility for ripple effects 

The value proposition of interpersonal human rights is, as may be apparent, the availability of 

a justificatory avenue of transnational corporate responsibility when such corporations are 

involved in human rights impacts, i.e. when the relationship in the interaction between the 

sufferer of human rights impacts and the corporation involved ceases to be just by lack of 

respect for the former’s substantive equality and self-determination.4 Yet, once the question 

moves onto the terrain of how it is that responsibility can be attached to a corporation in the 

USA when human rights impacts are felt by people in Ecuador through their subsidiary or 

supplier, Dagan and Dorfman seem quick to dismiss the question merely relegating the issue to 

one footnote.5 Their suggestion on imposing liability similar to product liability where absence 

of privity proves no barrier for legal responsibility is already discussed above as insufficient.6 

Relying on just the privity conception of Dagan and Dorfman is thus inadequate, as is shown 

in the previous chapter. As a result, a novel conception of a cascading responsibility of 

transnational corporations is advanced in this chapter, combining the geographical and legal 

sense of transnational. No business decisions are taken in a vacuum, as a result of which, the 

justness of business relationships hinges on the consideration of negative effects on other 

supply chain relationships. This section will lay down its foundation and its normative 

elaboration. 

§1.1 Supply chains as a web of relationships 

So, how exactly, does one go from a corporation up the chain in the UK to the people in 

Bangladesh affected by human rights impacts from a third-tier supplier? The conception of the 

 
4 Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int’l L J 361, 368. 
5 Roxana Banu, ‘From the Law of Nations to the Private Law of Mankind’ (2018) 51 Cornell Int’l L J Online 101, 
108; Hanoch Dagan and Avihay Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (2018) 51 Cornell 
Int’l L J Online 139, 152–53. 
6 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 4) 386–87. 
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relationships between corporate entities, and between corporations and people have been 

called the ‘web of activities and relationships’ by John Ruggie.7 This meant that, as opposed to 

being concerned only about the negative impacts of corporate activities for people proximate 

to the company, i.e. workers and surroundings, people far away from the source company who 

are affected would be in focus as well.8 Corporate responsibility clearly includes suppliers where 

there is no legal control exercised by the corporation over the entity that actually causes the 

harm on the ground.9 

The sheer interconnectedness of corporate operations, with ‘workers, [labour] unions, 

contractors, suppliers, customers, subsidiaries, affiliates, consumers, local residents, security 

forces, national public authorities, local governments, competitors, industry associations, 

NGOs and more’ define some of the relationships that each individual entity has in dealings of 

ordinary business.10 In relational justice, this idea of interconnectedness of relationships is 

teased as the interdependence of interpersonal affairs.11 Beyond legal literature, authors utilise 

a similar understanding of the interconnectedness of corporate affairs in corporate social 

responsibility stating that corporate actions have effects on the environment they interact with 

– whether it be the immediate local environment, the business environment or even the global 

environment.12 These effects can either be positive or negative but the fact remains that there 

are many external effects of corporate actions beyond bilateral transactions of corporate 

entities.13 

 
7 UNHRC, 'Protect, Respect and Remedy: a Framework for Business and Human Rights' UN Doc A/HRC/8/5 (7 
April 2008) para 71. 
8 ibid. 
9 UNHRC, ‘Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 
Transnational Corporations and other Business Enterprises, John Ruggie: Clarifying the Concepts of “Sphere of 
influence” and “Complicity”’ UN Doc A/HRC/8/16 (15 May 2008), para 17. 
10 Stepan Wood, ‘The Case for Leverage-Based Corporate Human Rights Responsibility’ in Wesley Cragg (ed), 
Business and Human Rights (Edward Elgar Publishing 2012) 160. 
11 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 4) 374. 
12 Lez Rayman-Bacchus and David Crowther, ‘Introduction: Perspectives on Corporate Social Responsibility’ in 
David Crowther and Lez Rayman-Bacchus (eds), Perspectives on Corporate Social Responsibility (Routledge 
2017) 7. 
13 ibid 8. 
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The House of Lords observed, more than one hundred years ago, in 1918 in Leyland Shipping 

Co Ltd v Norwich Union Fire Insurance that, 

Causes are spoken of as if they were as distinct from one another as beads in a row 

or links in a chain, but – if this metaphysical topic has to be referred to – it is not 

wholly so. The chain of causation is a handy expression, but the figure is inadequate. 

Causation is not a chain but a net [or a web]. At each point influences, forces, events, 

precedent and [the] simultaneous, meet; and the radiation from each point extends 

infinitely. At the point where these various influences meet it is for the judgment as 

upon a matter of fact to declare which of the causes thus joined at the point of effect 

was the approximate and which was the remote cause.14 

Many times, in the globalised context, it is indeed antiquated to think of the ‘chain’ of causation 

instead of a ‘web’ of causation as reflected in modern reality of human rights and environmental 

harms.15 The linearity of human rights impacts embedded among the entire web of supply 

chain relationships is thus a myth; all these relationships shape each other. In 2023 the Allianz 

judgment explained the above Leyland conception of causation as a net, quoting from Leyland, 

saying that 

the phrase “chain of causation” is “handy”, but wrong (“inadequate”). It suggests that 

causative events always follow on in a linear fashion, one leading on to another (like 

“beads in a row or links in a chain”). The better description is of a two-dimensional 

“net” rather than a one-dimensional “chain”. At any given point in a net, “influences, 

forces [and] events” converge from all directions, not just in a straight line.16 

The question, in context of Leyland Shipping’s causation as a net formulation confirmed by 

House of Lords in the subsequent case of Stapley, is ‘how far back is one justified in going or 

how wide a net must one envisage’ which is answered on a case-by-case basis.17 Nonetheless, 

 
14 Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd 1918 AC 350 (House of Lords) 369. 
15 Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) 2022 QLC 21, para 1339 (Land Court of Queensland). 
16 Allianz Insurance Plc v University of Exeter 2023 EWHC 630 (EWHC) [34] (the double quotes are where Bird, 
J. quotes from Lord Shaw in Leyland). 
17 Stapley v Gypsum Mines Ltd [1953] AC 663 (House of Lords) 676. 
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even the ‘two-dimensional’ net or web may be an inadequate expression since the power 

disparities between transnational corporations and suppliers are often immense, so the net 

pulls itself towards such transnational corporations much strongly than towards suppliers who 

have little norm-setting powers in most circumstances.18 This is more akin to a three-

dimensional net since not all participants have equal pull on the net. 

This interconnectedness depicted through the ‘web of relationships’ formulation is not a novel 

term, however, in literature.19 The ‘web of relationships’ formulation has been relied on by a 

plethora of literature on business and human rights to depict the nature of link between the 

corporations and human rights impacts that invokes responsibility on part of the corporate 

entity that may be far removed from the harm.20 This formulation can be attributed to Henry 

Shue. Shue used this formulation in Mediating Duties to describe that corporations can incur 

responsibility sans causality in a globalised world, reflected by a ‘web of relationships’ where an 

interference in one strand of the web sends ripple effects to the farthest side of the web.21 

Shue’s formulation has the implication that a ‘web’ gives rise to responsibility, not a single 

thread of causality; even if a single strand of the web is not sufficient on its own to give rise to 

a responsibility to respect human rights, the strands of the web, taken together, will constitute 

a connection significant enough to warrant a responsibility to protect human rights as regards 

people negatively affected from the companies activities through its web of relationships and 

 
18 Dan Danielsen, ‘Situating Human Rights Approaches to Corporate Accountability in the Political Economy of 
Supply Chain Capitalism’ in Daniel Brinks and others (eds), Power, Participation, and Private Regulatory 
Initiatives: Human Rights Under Supply Chain Capitalism (University of Pennsylvania Press 2021) 227–28. 
19 Kate Macdonald, ‘Re-Thinking “Spheres of Responsibility”: Business Responsibility for Indirect Harm’ (2011) 
99 J Bus Ethics 549, 556. 
20 Karlijn Kuijpers and others, ‘A Normative-Empirical Analysis of State Duties and Corporate Responsibilities 
Related to Adverse Human Rights Impacts on the Amazonian Minerals-Energy Frontier’ (2014) 84 Journal of 
Cleaner Production 786, 787; Stepan Wood, ‘The Case for Leverage-Based Corporate Human Rights 
Responsibility’ (2012) 22 Business Ethics Quarterly 63, 84; Larry Cata Backer, ‘From Institutional Misalignments 
to Socially Sustainable Governance: The Guiding Principles for the Implementation of the United Nations 
Protect, Respect and Remedy and the Construction of Inter-Systemic Global Governance Symposium: The 
Global Impact and Implementation of Human Rights Norms’ (2012) 25 Pac McGeorge Global Bus & Dev LJ 69, 
72; The general idea is drawn from John Gerard Ruggie, ‘International Regimes, Transactions, and Change: 
Embedded Liberalism in the Postwar Economic Order’ (1982) 36 International Organization 379. 
21 Henry Shue, ‘Mediating Duties’ (1988) 98 Ethics 687, 691–92. 
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activities.22 Corporate responsibility arises because of a holistic analysis of the effect of an action 

on the web as whole, which includes the rights-holders and other stakeholders who may be 

affected.23 

Such a conception of the web of relationships could be drawn in interpersonal human rights 

through the notion of ‘interdependence’, that forms a fundamental assumption of therelational 

justice theory.24 By interdependence, Dagan and Dorfman mean the interconnectedness of the 

modern globalised world of voluntary and involuntary societal interactions with others, 

ranging from the most inconsequential of interactions to the most significant ones.25 This is 

unavoidable in the current social structure, and not only do such interactions determine the 

path of self-determination and substantive equality between the interacting parties, but have 

effects far beyond the ‘privity of such a joint project’ between the interacting parties which may 

legitimately render vulnerable their capacity for self-determination and their substantive 

equality through interactions that the third parties do not have privity in.26 

Yet, this consideration for third parties is not reflected in the articulation of the requirements 

for just relationships, particularly as regards their articulation of corporate responsibility in 

interpersonal human rights. The interconnectedness of such interactions necessitate that 

responsibility be placed in the web of relationships that constantly change the fabric of society 

and determine capacities of self-determination and substantive equality of parties far beyond 

what the bilateral interaction (immediately and apparently) affects.27 

§1.2 Repudiating arbitrary lines of distinction between supply chain tiers 

One would not challenge the existence of human rights for people as having suffered or 

potentially would suffer human rights impacts; which is that particular agent with the duty to 

respect human rights (and perhaps remedy the impacts) is the question that requires thought.28 

 
22 Wood (n 20) 84. 
23 Wood (n 10) 160. 
24 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 4) 374. 
25 ibid; Hanoch Dagan and Avihay Dorfman, ‘Just Relationships’ (2016) 116 Colum L Rev 1395, 1415. 
26 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 4) 374. 
27 ibid. 
28 Shue (n 21) 689. 
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The human rights of these people (potentially) affected by corporate activities might present 

complementary but independent duties for states and corporations. States have a duty to 

protect people from third party harm to their human rights, and corporations have a duty to 

respect human rights throughout their entire operations. The former operates vertically and 

the latter operates horizontally, and are independent but co-extensive to each other (in the 

relational justice sense) as has already been highlighted.29 The focus remains on the horizontal 

sphere. 

Furthermore, it would be fairly uncontroversial to state that the agent with the most capacity 

of change (or reach) would be the large corporations at the top of the chain: the power 

imbalance is heavily skewed against people on the ground that feel impacts, in favour of the 

chain leader, which has the power to set the terms of interactions with ripple effects far beyond 

what the bilateral contracts with suppliers addresses. Yet, this justification by means of 

instrumentality would run the danger of subsuming anything and everything within it: should 

Royal Dutch Shell have to fight against hunger in Mozambique? Perhaps not, for if every 

business were to concern the terms of just relationships with its partners as including anything 

and everything that happens across the globe, the terms of just relationships would not only 

become indeterminate but would also go far beyond any definition of private or public law 

competence of the parties or states in any meaningful way. A responsibility to do everything in 

the world is meaningless. 

Therefore, the connection in the nature of a link to the ‘operations, products or services of the 

corporation’ is crucial in determining responsibility and the scope of the terms of just 

relationships, even if it might seem broad: broad is not equal to universal or general. The 

concerns in the terms of just relationships extend till and only till the human rights impacts are 

connected by means of the operations, products, or services of the business.30 This ‘operations, 

products or services’ terminology is borrowed from the UN Guiding Principles principle 13(b) 

 
29 See UNGPs (n 1), Pillar I and Pillar II for a parallel. 
30 Shue (n 21) 691 (for a parallel, see UNGPs [n 1], Principle 13[b]). 
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which outlines supply chain responsibility,31 but is helpful in depicting what the business 

relationship in the context of the chapter is. This would, for example, include a scenario where 

a tier-seven supplier uses cotton picked by slave labour to send to manufacturing upstream for 

a transnational garment retailer. However, it would not include scenarios where the production 

line of this garment retailer stands independent of the slave labour cotton production line in 

the same supplier — there is no connection to the operations, products, or services of the 

transnational corporation in the latter case.32 

At this point the forceful point of Henry Shue in Mediating Duties becomes a valuable 

foundation to understand why this can be claimed normatively. Shue, while demonstrating the 

logical fallacy of a concentric circles conception, introduced his web of relationships analogy. 

Shue stated that it was almost natural to think of duties as forming concentric circles similar to 

what a pebble creates when dropped into a pond – the strongest circle emanates from the centre 

and progressively diminishes towards the periphery.33 This example, simple and intuitive, 

demonstrates that the strongest duties began with those immediately around the person with 

the priority of duties fading into nothingness as one goes farther from the centre of the circle.34 

However, the question Shue asks is: why? Why would duties diminish suddenly beyond the 

core circle, and why would the fourth circle elicit less in respect of duties than the fifth, logically 

speaking?35 

If one thinks of just relationships as declining or fading into oblivion outside of a two-party 

notion of private law, or even as a progressively declining responsibility, one certainly falls into 

this logical loophole. There is no reason to believe that economic realities or relationships cease 

 
31 UNGPs (n 1), principle 13(b); UN OHCHR, The Corporate Responsibility to Respect Human Rights: An 
Interpretive Guide (2012) 17 (although there is no specific definition, examples given here are ’[1] Providing 
financial loans to an enterprise for business activities that, in breach of agreed standards, result in the eviction of 
communities; [2] Embroidery on a retail company’s clothing products being subcontracted by the supplier to 
child labourers in homes, counter to contractual obligations; and [3] Use of scans by medical institutions to 
screen for female foetuses, facilitating their abortion in favour of boys.’). 
32 Letter from UN OHCHR, ‘Request from the Chair of the OECD. Working Party on Responsible Business 
Conduct’ (27 November 2013) para 11. 
33 Shue (n 21) 691. 
34 ibid. 
35 ibid. 
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to exist beyond the contract or contractual obligations (and/or shareholding relationship) 

beyond these two parties. Shue argues that this notion of progressive decline of priority of 

duties is, to put simply, untrue.36 

Shue explains that it is logical to include those within the immediate vicinity or ‘intimates’, as 

he called them, as the ones in the highest priority of the order of duties.37 What constitutes 

intimates was left an open question with the concept being left fairly malleable.38 Herein, his 

powerful critique of the concentric circles analogy was made that as one moves beyond this 

first circle of intimates, there was no justification of why those in the third circle would warrant 

less priority in the performance of duties than those in the second.39 He phrased this as ‘a 

stranger is a stranger’ and it does not matter whether they are in the neighbouring country or 

in the neighbouring continent.40 

Similarly, the fact that there is a differentiation between duties when human rights impacts are 

felt directly from the company in question or from its suppliers or subcontractors is logical. 

The highest order of priority goes to impacts arising out of a company’s own activities.41 What 

would not make sense is to somehow carve out arbitrary lines within the tiers of suppliers and 

subcontractors, and state that responsibility ceases to exist beyond that line. Thus, for example, 

the utilisation of slave labour-picked cotton is not suddenly excused because it happens to come 

from a tier-seven supplier instead of a tier-two supplier. Whether the impacts come from a first 

tier supplier or a third tier one does not matter from a responsibility standpoint; however, one 

can certainly agree that considerations of impacts coming from own operations trump both the 

first and third tiers equally. On the question of whether there is a line between, e.g., the first 

and third tiers: there is not. How far to cast the web of relationships in determining 

 
36 ibid 692. 
37 ibid 691. 
38 ibid 692. 
39 ibid 692–93. 
40 ibid 693. 
41 For a parallel, see UNGPs (n 1), Principle 13 (consisting of a higher corporate responsibility for human rights 
impacts arising from own activities of the corporation). 
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responsibility depends on a case-by-case basis, as flagged earlier through the Stapley case of the 

House of Lords.42 

As mentioned earlier, both Ruggie and Shue use the web of relationships formulation to 

describe this arrangement: Shue says that these relationships are like irregular spider webs, 

where a touch in one strand might send ripple effects to the farthest side of the web, while 

touching other strands might mean that the effect fades away quickly.43 Shue says that the 

pervasiveness is evident in the economic web that produces far reaching effects.44 A simple five-

minute conversation on Zoom within a corporate decision making body in New York might 

affect people on the same floor in the same company as much as it can affect people in Viet 

Nam working for or living near the supplier entities. 

To take a contemporary example of the above, the COVID-19 pandemic resulted in a near-

complete shutdown of movement of people (across and within borders). Following that, 

garment companies like H&M, Zara, Michael Kors etc. cancelled billions of dollars’ worth of 

orders, ‘passing the financial burden of the disruption to the most vulnerable people at the 

bottom of their supply chains: garment workers’.45 The COVID-19 pandemic pushed tens of 

millions of people into poverty disrupting an almost thirty year trend of poverty reduction.46 

Due to reduced orders and other disruptions, garment workers were pushed into destitution, 

with union workers especially targeted through dismissal.47 All of these effects were felt by 

people mostly in the Global South through decisions in the chain made in the Global North 

without anyone having to move an inch – the interconnectedness was quite painfully apparent. 

Shue, in his own work, uses the example that ‘a vote in Washington to change wheat price 

 
42 Stapley v Gypsum Mines Ltd (n 17). 
43 Shue (n 21) 693. 
44 ibid 694. 
45 Alysha Khambay and Thulsi Narayanasamy, ‘Union Busting & Unfair Dismissals: Garment Workers during 
COVID-19’, Business and Human Rights Resource Centre (August 2020) 5 <https://www.business-
humanrights.org/en/from-us/briefings/union-busting-and-unfair-dismissals-garment-workers-during-covid-
19/>. 
46 Homi Kharas and Meagan Dooley, ‘Long-Run Impacts of COVID-19 on Extreme Poverty’ (Brookings, 2 June 
2021) <https://www.brookings.edu/blog/future-development/2021/06/02/long-run-impacts-of-covid-19-on-
extreme-poverty/> accessed 22 October 2021. 
47 Alysha Khambay and Thulsi Narayanasamy (n 45) 5. 
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supports for Nebraska can change the price of bread in Calcutta and the price of meat in Kiev.’48 

The globalised world does not allow business dealings to occur in vacuum or isolation no 

matter how much bilateralism might be apparent in a two-party transaction. Such a conception 

is a flawed one devoid of any connection with the transformative effects of globalisation. 

§2 Responsibility based on a cascade of justness 

It must essentially flow from the above that the constitutive elements of what makes a 

relationship just cannot be blind to the injustice it produces in other relationships through this 

web-like structure that has ripple effects on the ability of other parties to achieve self-

determination and benefit from substantive equality.49 The company and its suppliers do not 

exist in a social/moral/legal vacuum as the two contracting parties. The peculiar circumstances 

and background of parties suffering from negative human rights impacts have to be taken into 

account when the consideration comes up whether the corporation in the United Kingdom had 

anything to do with the Vietnamese fishermen losing their livelihood due to environmental 

pollution by its supplier.50 Thus, private law as a relational justice conception can be read as 

necessitating duties to facilitate cooperative efforts for the enhancement of personal substantive 

equality and self-determination, taking into account the vulnerabilities that exist and that may 

be produced as a result of the interactions.51 This is because this substantive equality, and 

therefore the capacity to self-determine, is not being set entirely within the bilateral 

relationships isolated from related relationships. 

§2.1 Just relationships are not in vacuum 

This interdependence is core to the conception of the necessity of positive duties of 

accommodation in relational justice as opposed to a negative duty of non-interference.52 As a 

refresher, this means that even when parties enjoy freedom from dominance over being subject 

to other parties’ choices by way of negative duties of non-interference, a positive duty of 

 
48 Shue (n 21) 694. 
49 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 4) 374–75. 
50 ibid 375. 
51 ibid. 
52 Dagan and Dorfman, ‘Just Relationships’ (n 25) 1416. 
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accommodation steps in to ensure that their self-determination to truly pursue life according 

to their own ends is protected.53 Therein, a legitimate pursuit of profit by a corporation can 

nonetheless be detrimental to leading a good life of some people by virtue of the 

interdependence and interconnectedness.54 Take, for example, the example where a 

corporation targets children in advertisements for high sugar food and drinks resulting in child 

obesity;55 or even where a bank provides financial service or loans to a business, which upon 

breach of agreed standards, may conduct business activity resulting in loss of land for 

indigenous communities.56 The vulnerable position of children and such indigenous 

communities in these circumstances are characteristics that fall within the elements that 

constitute the substantive requirements of consideration under the duty of care, in a relational 

justice formulation.57 These vulnerabilities do not exist separately and insulated from the 

business decisions through some kind of legal fiction. These vulnerabilities are, of course, not 

merely for the state to address,58 but are important for the unique considerations of justness in 

horizontal relationships. 

In the fifth chapter where case law illustrations are presented, the case of Begum v Maran59 will 

be discussed where it was found that there was a possibility of liability attached to the 

predictability of the harmful consequences of a transaction, even though the transaction was 

not wrongful in itself.60 This is because the transnational corporation should have taken into 

account downstream human rights risks in its web of relationships.61 A cascading responsibility 

of just relationships is not merely speculation. The fact that a UK company had no control over 

the working conditions in another country,62 or the fact that the human rights harm would 
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have happened anyway does not matter because unmaterialised risks are of no significance 

compared to the foreseeability of the structural risk and the materialised harm.63 

In that case, the justness of the seller-buyer relationship hinged on the justness of possible seller-

third party relationships that would form long after the sale was completed. The justness was 

thus not bilaterally limited. The connection that binds these relationships together, in the view 

presented in the thesis, is that it is linked through the operations, products or services of the 

enterprise.64 When structural risks exist, it cannot be ignored in a just relationship even if the 

corporation is not the one that contributed to the creation of that risk. No company has to 

shoulder responsibility for alleviation of structural risks until and unless it gets directly linked 

through its operations, products or services when the structural risks of human rights violations 

manifest itself as risks associated with the operations of the enterprise itself. An example of this 

is that Nestlé has no general responsibility to eradicate child slavery but once it buys cocoa from 

suppliers that are involved in child slavery, Nestlé would have a responsibility to ensure that its 

relationships are just by preventing or mitigating it. The responsibility of the corporation arises 

from the very creation of the relationship due to the justness requirements in the relationship 

and not because of a causal link between the creation of the risk and the actions of the 

corporation. This is a crucial element of the understanding of corporate responsibility in the 

thesis — business relationships even in supply chains are circumscribed by human rights. 

One should keep in mind that the consideration of vulnerability for the justness of the 

relationship is not to be restricted to those considerations which concern a dispute between 

two parties in an adjudicating forum. The assertion here is that while private law adjudication 

may consider itself with two parties, the consideration for corporations to ensure the justness 

of relationships they produce through interactions by way of business activities must go further, 

taking into account the unjustness of vulnerabilities it may create for other interpersonal 

relationships of people who may be affected. While one may deride this possibility as merely 

one convoluted way of stating that social effects à la public law are to govern private law 
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relationships, the assertion is not so. While the cascading effect of just relationships may extend 

beyond the immediate relationship, its social effects and interpersonal effects are normatively 

distinct but significant. The social effects may produce considerations for vertical state action, 

but its interpersonal effects may make the relationship unjust irrespective of its (domestic) 

public law legality or considerations. For example, a responsibility of Nestlé to avoid or mitigate 

child slavery in cocoa farms does not diminish, in any way, the responsibility of the state where 

such farms are located to eradicate child slavery. Consequently, no matter whether and how 

the state takes its duties seriously, Nestlé’s responsibility remains unaffected.65 

In fact, common law supports this proposition with its numerous exceptions to privity as 

regards third party effects (where privity is meant in the ordinary legal sense of contractual 

privity departing from other uses in the thesis). That a third party can file an action in tort when 

they are harmed by a contract between parties they are not privy to, is a cardinal principle of 

common law upon which the UK Law Commission has elaborated in its report for the 

reformation of the third party effects in contract.66 The contrary that two parties can determine 

their relationship free from considerations of that relationships affecting other persons would 

be perverse and unjust.67 For example, the foundational case on the tort of negligence, 

Donoghue v Stevenson,68 arose out of the acceptance to allow for third parties to have an action 

in tort without privity in contract. This ties in with the shift from a chain of causation to a web 

of causation, as explained in the previous section. Donoghue v Stevenson was a case where a 

woman had consumed some of the ginger beer in an opaque bottle only knowing thereafter 

that it contained the remnants of a decomposed snail.69 The bottle was bought by a friend from 

a café and given to her.70 The woman suffered from severe gastroenteritis because of the 
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contaminated ginger beer.71 In the case brought by the woman, the issue was whether the 

manufacturer would incur any liability for this negligent act of failing to discover the defect in 

the ginger beer.72 The manufacturer had only contracted with the distributor bilaterally, and 

the issue was whether, absent any contractual privity between the woman and the 

manufacturer, there would be liability for such harm far removed from the original contract?73 

Liability was found in this case by a 3-2 majority based on the tort of negligence. Lord 

Macmillan, part of the majority, states, giving a relational formulation, that 

In the daily contacts of social and business life human beings are thrown into, or place 

themselves in, an infinite variety of relations with their fellows; and the law can refer only 

to the standards of the reasonable man in order to determine whether any particular 

relation gives rise to a duty to take care as between those who stand in that relation to each 

other. (…) [T]he conception of legal responsibility may develop in adaptation to altering 

social conditions and standards.74 

However, doctrinal considerations of positive or common law aside, normatively, the notion 

of substantive equality in relational justice plays an important role in this notion of cascading 

responsibility. Dagan and Dorfman state that ‘[f]or persons to relate to one another as equals, 

the terms of their interaction must not reflect significantly unequal power or advantage of one 

party over the other.’75 This ensures a fair ‘starting point’ upon which the relationship rests to 

be (partially) fulfilling its demand of interpersonal justice.76 The fundamental point in the 

chapter is that the relationship is not merely voluntary, bilateral  and immediate like one of a 

fictional contractual negotiation between two corporate entities. Relational justice cannot 

sustain a relationship which eliminates substantive equality in a related relationship. As such, 
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structural issues on violation of human rights are, by default, included within the requirements 

of just relationships.77 

§2.2 Structural issue of human rights 

Dorfman explains the effects of power imbalances on substantive equality, and consequently, 

on relational justice. He states that power imbalances, e.g., between employee and employers 

are an inherent characteristic of the relationship by virtue of its nature as an employment 

relationship and the consideration of how this power imbalance affects the terms of just 

relationships is indispensable.78 In doing so, Dorfman explains that this consideration of power 

imbalances are not about correcting historical or social injustices but about enabling the parties 

to the interaction an opportunity to set the terms of the interaction equally.79 The obligation to 

mitigate the effects of power imbalances exist even when there are no such historical or social 

injustices in the context of the characteristics to the parties in the relationship.80 The converse 

is also true. Dorfman explains that an interaction, given the power imbalances caused even by 

historical or social injustice, can be unjust by itself without the counteraction measures to bring 

the parties to the relationship on an equal footing to set the terms of the interaction jointly.81 

What the cascade assertion in the chapter means is that these injustices can not only be 

historical or social, but it might not be far-fetched to state that it may also be caused by other 

horizontal relationships, i.e., power imbalances in the buyer-supplier relationship trickling 

down into the supplier-worker relationship, for example. The point of a just relationship is 

vitiated if within the closed system of two parties it can satisfy the conditions of justness in 

relationships but go on to produce or entrench imbalances or injustice in relationships that are 

related to the parties through the ‘business operations, products or services,’ to use the language 

of the UN Guiding Principles.82 As Dagan and Dorfman explain in Just Relationships, 
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private law does not deal with the parties to an interaction, taken severally, but rather 

with the terms of their engagement with each other. It addresses, in other words, the 

rights and duties they bear in relation to one another as well as the frameworks of 

interpersonal interaction they sustain.83 

That the ‘terms of engagement with each other’ is not merely restricted to that very relationship 

is the assertion in this chapter: the determinants of these terms of interactions extend far 

beyond the interests of the two parties in a (business or otherwise) relationship. Recall the thesis 

introduction where it was mentioned that relational justice does not aim at specifying details 

of particular ad hoc encounters. Dagan emphasises on this point that 

relational justice sets up the terms of [just interpersonal] interactions. (…) Instead 

of addressing ad‐hoc encounters, say, between this or that buyer and seller (or owner 

and customer, etc.), relational justice directs (…) [private] law in its construction of 

edifices of human relationship. The terms of the interactions it prescribes are 

prospective: they function as stage‐setters, establishing preconditions for legitimate 

horizontal interactions.84 

Under such a formulation, considerations of the justness as ad hoc and isolated produces an 

inherent contradiction otherwise where relationships are considered just in isolation, while the 

framework, by acquiescing to these isolated considerations of justness, results in either 

entrenching an unjust status quo or conferring powers on parties to produce injustice within 

the framework of just relationships through this isolation of considerations of justness. Both 

these outcomes of entrenchment of injustice and construction of injustice are unacceptable 

within the relational justice framework as a whole, given that it is a framework of just 

interactions addresses structural issues seriously. 
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One may recall that buyer power is largely concentrated in the hands of large transnational 

corporations in the global supply chain context.85 The supplier firms can hardly determine the 

terms of relationships counteracting buyer power in the global supply chain infrastructure.86 

Even otherwise, suppliers in India, for example, may expose the transnational corporation to 

specific structural risks like that of discrimination or inequality based on caste. Each operating 

context produces specific and unique risks. These ‘structural’ injustices, borne not out of 

specific horizontal relationships but of societal, economic and political structures in general 

also present challenges to make supply chain relationships just. Given such a context, just 

relationships necessitate a cascading responsibility to ensure that the terms of the relationships 

enable substantive equality and self-determination to flourish in other relationships. 

§2.3 Contractual stakeholderism 

Parella, among others, outlines that the very act of contracting for supply chains may create 

risks for those who are not at the bargaining table.87 Her findings complement the assertion of 

cascading responsibility in this chapter. She says, that corporations interact with society 

through contracts and can reduce or increase the opportunities of self-determination of parties 

who are both part of the contract and also those who are not.88 Such contracting results in terms 

of contracts that make people vulnerable who are far removed from the bilateral relationship 

of the contract.89 The people potentially harmed are thus subjected to ‘unconsented risk’ which 

is not of their own creation,90 but rather it is the contracting parties that decide whether and 
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how the risks come into being (for themselves and also others).91 It therefore follows, as per 

Parella, that liability should arise for irresponsible contracting under tort law for third party 

harms that flow from the contract.92 This liability is justified by the fact that the contract ‘design, 

negotiation and performance’ produces negative effects on third parties external to the 

transaction.93 She says that, ‘[n]egligence law thus circumscribes the “freedom of contract” that 

the contract parties enjoy,’94 subjecting contracting to same rules as that of other spheres of life 

whose conduct is set by tort law.95 

Parella’s calls her account ‘contractual stakeholderism.’ This account resonates with the 

cascading responsibility assertion in relational justice explained in this chapter. While Parella’s 

account reinforces the assertion that responsibilities have to be cascading to be just, her 

proposed tort duty is to incorporate effective contractual clauses and to take into account 

stakeholder interests while contracting.96 This latter participation requirement of third parties 

is addressed in the next part of the chapter on human rights due diligence. However, it is not 

always that the contract creates the risk as much as it effectuates risks already present in the web 

of relationships. Parella’s account, moreover, is not based on a justification of self-

determination and substantive equality of people but rather the creation of risk. This might be 

tricky in the case of structural risks that are not created by the contract but might be material 

for substantive equality as aforementioned. Would the corporation have a positive duty to 

negotiate a contract to alleviate harms that are present pre-contract? Under the cascading 

requirements of relational justice, it would have such a responsibility. 

Parella places reliance on third party harms to suggest a reformation of contract/tort doctrine 

to impose liability for harms arising out of some forms of contracting. In contrast, the relational 

justice account in this chapter is a theoretical account that rests on self-determination and 

substantive equality, and consequently, on human dignity for a responsibility built on the 
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foundation of just relationships. The responsibility is a consequence of the conceptualisation 

of private law as a framework of just relationships. For Parella, perhaps it is more a matter of 

proper risk allocation because the people eventually (potentially) affected have not consented 

to the risk imposed on them.97 One could say that there is no requirement, in Parella’s 

articulation of a duty of negotiating contracts responsibly for stakeholders, to participate in a 

manner that involves substantive equality in the relationship as long as harm is not created. 

Who defines this harm? Under what law? She relies on the distillation of ex-post legal harms to 

establish ex-ante duties.98 This duty is rather reminiscent of a ‘do no harm’ principle, i.e., 

negative liberty, that is rejected by relational justice as a narrow liberal conception of the 

requirements of interpersonal justice. Nonetheless, the fact that her approach comes to similar 

conclusions is an incredibly valuable reaffirmation of cascading responsibility. The cascading 

responsibility is thus crucial for the effectuation of self-determination and substantive equality 

in other relationships than the immediate one, including their vulnerabilities produced in 

circumstances and institutions outside of the contractual relationship. 

This entails that, for example, a contract between a buyer and a supplier for the supply of 

tomatoes in Italy without taking into account the prevention and mitigation of labour abuses 

of migrant workers is inherently unjust even if the buyer is not the entity that has caused these 

labour rights issues to arise. This interconnectedness turns the structural risk into a risk that is 

particularly materialised as a relational injustice with the particular buyer in question which 

then entails that there is a corporate responsibility of the buyer resulting in the normative 

consequence of the buyer participating in an unjust (business) relationship. 

The terms of just relationships, therefore, have to take into account, by way of positive duties 

of accommodation, the ripple effects of that interaction. A relationship cannot be just when 

relationships between other parties are being made unjust through the relationship in 

question.99 A problem with dominant conceptions of private law, that Dagan and Dorfman 
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highlight, is the conceptual difficulty of authors to sustain asymmetric duties, e.g. that of anti-

discrimination where a corporation may have a duty not to discriminate in hiring candidates 

but where no such duty to not discriminate is imposed upon candidates (when selecting 

companies for applying to jobs).100 However, as the thesis has presented, an asymmetric nature 

of just relationships in the corporate human rights responsibility is apparent here (similar to 

the presumption of normative inequality between the state and the citizen) by way of the 

unprivileged position of people at the receiving end of negative human rights impacts.101 The 

view that blinds wrongdoers from having to consider the victim’s idiosyncrasies, Dagan and 

Dorfman say, ‘fails to respect the victim on her own terms.’102 

Indeed, the whole point of relational justice is that negative duties of non-interference fail the 

test of just relationships; what is required is a duty of interpersonal accommodation which 

entails positive duties.103 As such, a contract between a buyer and a supplier that maintains the 

status quo of supplier abuse of human rights fails the test of just relationships too because it 

falls short of the requirements of interpersonal accommodation that requires the buyer to 

exercise their positive duty of ensuring that the relationship of the buyer and supplier can 

provide a floor of just interactions between the supplier and its sub-suppliers or workers. In 

fact, a relationship that exists to distance a corporation from its human rights impacts would 

be inherently relationally unjust under this metric no matter the corporate form. 

Importantly, what is argued here is the fact that it is the possibility of materialisation of the 

harm through the unjust relationship(s) that gives rise to the responsibility of a corporation 

that is far removed from the causal agent of the harm; the responsibility of the causal agent of 

the harm remains separate as a responsibility for causing the harm. As explained at the 

beginning of this chapter, this chapter elaborated only the former aspect of responsibility sans 

causation. 
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However, it needs to be clarified that responsibility is not merely triggered when the harm 

materialises. The responsibility to respect human rights exists pre-materialisation of injury. 

Materialisation of the human rights harm gives rise to a question of compensation of the harm 

as well; the responsibility exists prior to this materialisation so as to ensure that this 

materialisation does not occur in the first place. It is inherently forward-looking rather than 

backward looking since precisely the relational justice formulation of corporate responsibility 

enables the separation of compensation considerations from the broader question of 

responsibility for respecting interpersonal human rights. In the next section, this attribute of 

responsibility being a forward looking one is discussed where human rights due diligence as a 

means of prevention and mitigation of human rights impacts is explained. For now, it is 

sufficient to state that in the case of supply chains, the responsibility is a cascading one. 

How and where remedy may arise when corporations are in breach of the demands of just 

relationships is a separate question that may be left to further research. Perhaps the appropriate 

remedy is administrative responsibility, punitive damages, or individual actions against 

corporations: all of these possibilities give rise to considerations that are not possible to 

entertain within the bounds of the research question of the thesis. 

From substantive to procedural responsibility 

When one looks at corporate structures as a web of relationships, it becomes amply clear how 

the terms of just relationships remain incomplete without considerations for what the effects 

the terms of the interaction is on other parties. This cascading effect of just relationships is 

crucial to the proper understanding of corporate responsibility in a globalised world where 

loosely connected corporate entities can hide behind a shield of legal entities to externalise the 

effects of produced harms. Relational justice therefore necessitates a supply chain responsibility 

through cascading requirements of justice in the entire business relationship of the supply 

chain, even for mitigation or prevention of structural harms that the relationship may not have 

induced. Given that limitation to a particular tier of suppliers was determined to be arbitrary 
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in this substantive responsibility, which is rather determined on a case-by-case basis, it becomes 

imperative to lay down what the process for uncovering these human rights impacts are. 

 

* * * 

 

Herein the chapter moves from substantive demands under a relational justice framework 

deeper into the necessities of the framework itself. Think of it this way: if the previous section 

described the cascading responsibility to respect human rights as horizontal demands arising 

out of relational justice, this chapter asks what relational justice as a framework for those 

substantive demands is. This section will demonstrate how relational justice necessitates 

human rights due diligence in the case of corporate responsibility. 

If one may recall from the introduction to the thesis and beyond, human rights due diligence 

is the process of ascertainment of risks to third parties from corporate activities.104 A process 

conception like human rights due diligence is not only important but a necessary component 

of relational justice, as this chapter will argue. Without a process, as will be advanced, relational 

justice is an ideal that is incomplete: only the process enables a consideration for justness in 

relationships ex ante so as not to make the justness of relationships indeterminate until, e.g., a 

court adjudicates upon it ex post. Simply put, human rights due diligence enables participants 

of the relationship to distinguish between arbitrary terms of relationships and ‘just’ terms of 

relationships. In essence, taking the example of a perfectly just society, a process of uncovering 

what the just terms of interpersonal interaction should be is important to determine what is 

that just conduct to adhere to in the particular instance. Further, human rights due diligence 

embodies a crucial element of relational justice: co-authorship of the terms of interpersonal 
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interactions by those who are interacting. This participatory element in relational justice is 

merely an empty promise without a process requirement. 

Section three begins with the complex relationship of relational justice and process 

conceptions,105 moving forward from the substantive requirements of interpersonal 

accommodation explained in §3.2 of the previous chapter. Interpersonal accommodation 

necessitates parties to subsume the special needs of the other within the terms of interpersonal 

relationships — but this substantive rule is not enough. In moving forward, this section 

elaborates a fuller conception of the person in relational justice through the vulnerability theory 

of Martha Fineman. Relational justice necessitates subsuming counteractions to vulnerabilities 

within the terms of just relationships. It therefore flags human rights due diligence and its co-

authorship elements. 

The fourth section states that human rights due diligence has inherent value in itself as a 

mechanism within relational justice; it is of constitutive value to relational justice whose 

ultimate value is self-determination. 

The fifth section expounds on the co-authorship element of human rights due diligence by 

stating that it provides a space for (potentially) affected people in corporate governance as a 

counteracting measure against unilateralism. This means that human rights due diligence 

equalises the human rights considerations of people affected with business decisions of the 

board of directors so as to safeguard against unilateral imposition of terms of relationships by 

the corporation. Without human rights due diligence there is a lack of self-determination 

mechanisms within relational justice because it would lack process participation requirements 

and would make substantive standards indeterminate ex-ante requiring a fall back on remedial 

mechanisms. This runs counter to the conception of relational justice as a pre-remedy 

consideration. Further, the relationship between this process requirement and the substantive 

standard of cascading responsibility from the previous chapter is tied together. Human rights 

due diligence exists as a processual responsibility towards this primary substantive 
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responsibility of cascading respect for human rights. As such, human rights due diligence is a 

necessary but not sufficient condition for the fulfilment of this substantive standard of 

corporate responsibility to respect human rights. Lastly, the section elaborates that this process 

conception, is a should requirement for positive law, in line with the theme of relational justice 

as a normative ideal. The chapter then concludes. 

§3 Human rights due diligence as processual justice 

As was mentioned in Chapter 2, relational justice only articulates interpersonal 

accommodation as a method of translating external viewpoints as internal considerations. In 

relational justice, the interaction between parties is to absorb the normative considerations that 

come out of the imbalance of the parties’ respective positions among each other into the terms 

of the relationship: in other words, the terms of what makes a relationship just are contingent 

upon the scrutiny of the inequality of capacity of parties to be substantively equal.106 Mandating 

such considerations is a processual requirement for just relationships (as opposed to an 

obligation of a particular outcome), even if Dagan and Dorfman do not explicitly state so. The 

demands of just relationships change on case-by-case bases and its substantive demands do not 

live up to blanket generalisations. The ‘vulnerability imbalance’ that places one party’s 

substantive equality and self-determination in jeopardy upon the pursuit of the ends by the 

other party has to be taken into account to establish the just terms of interactions.107 

§3.1 Taking into account vulnerability of parties 

Martha Fineman’s vulnerability theory provides important guidance on vulnerability 

imbalances.108 This short detour also enables a clearer articulation of how the person should be 

viewed in relational justice. While interpersonal accommodation can give guidance on what 

would be substantively necessary in relational justice, the vulnerability imbalance concept can 

tell the reader why in a bit more detail beyond the current articulation of relational justice, i.e., 
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because of the inequality in power between two parties. Fineman’s vulnerability theory and 

critique stems (partially) from a similar point as Dagan and Dorfman’s theory of relational 

justice, i.e., a rejection of the autonomous and independent abstract individual of the liberal 

tradition in favour of a thicker conception of the person.109 

The vulnerability theory is that this power inequality is not sterile and isolated to the individual 

but rather embedded in society and institutions. Vulnerability theory repudiates the negative 

connotation of vulnerable people as victims and states that vulnerability is ‘a universal, 

inevitable, enduring aspect of the human condition.’110 Per Fineman, everybody is vulnerable 

— some more and some less unlike the sequestered individual of liberalism found on the myth 

of the autonomous individual.111 Dagan also rejects this ‘atomism’ of the individual.112 

Fineman’s theory, however, focuses primarily on the state. She frames state non-intervention 

for public good as a problem and says that the state is the primary guardian of substantive 

equality in society; it is rather non-intervention on the part of the state that has caused 

inequality to foster.113 She says that, 

the task [of vulnerability theory] is not to explore the intent behind the actions of 

individual employees, educators, landlords, and so on. Individual intention is not the 

issue, nor is discrimination. Ill will is irrelevant when all of society is operating with the 

same set of prejudicial assumptions and beliefs such that our culture ignores the many 

ways it is organized to privilege some and not others.114 

From the above quote, it is understood that, for Fineman, the justness of horizontal 

relationships hinges on state intervention owing to the shift from formal to substantive 

equality. Fineman’s theory problematises the three issues of: (1) formal equality as the 
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dominant conception in law; (2) state non-intervention fostering inequalities; and (3) the 

liberal (social) contract as defining individual choice.115 

Like Dagan and Dorfman, Fineman critiques the liberal focus on formal equality as ‘sameness 

of treatment’ owing to the formulation of private rules as rules for abstract persons instead of 

individuals with lived experience.116 She says, formal equality entrenches existing inequality by 

failing to challenge existing allocations of power and resources.117 As for the state, she decries 

non-intervention, focused on the private-public divide as placing many institutions beyond the 

domain of state intervention.118 She critiques the private sphere as spurious and says, e.g., 

contracts have no force as isolated arrangements without the state apparatus as giving it 

effect.119 Her third critique on the liberal conception of a social contract is that a focus on 

individual choices as reflecting personal responsibility does not reflect reality since individual 

circumstances curtail to a large extent the possibilities of choosing better.120 

Given this background, Fineman says vulnerability is experienced and manifested differently 

for different individuals embedded in distinct societies, cultures and institutions.121 Therefore, 

there is no abstract person devoid of social context,122 and every individual has to be placed in 

context of the intersections of (dis)power and (dis)privilege in an analysis of vulnerability.123 In 

fact, because vulnerability is universal, it cuts across racial, gender and other lines and focuses 

on power and privilege.124 Fineman says, ‘it is not multiple identities that intersect to produce 

compounded inequalities (…) but rather systems of power and privilege that interact to 
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produce webs of advantages and disadvantages.’125 She meant this framework to reflect a 

descriptive observation of lived experiences.126 She says, 

There are women CEOs who reject the idea that accommodations should be made 

for caretakers of small children or aging parents; wealthy and successful African 

Americans who launch campaigns against affirmative action in college admissions; 

and Latinos who are as adamant that we ferret out and deport undocumented 

workers as are their white counterparts.127 

Privilege within complex systems often mean that individuals having what would be alleged as 

‘inevitable disadvantages’ lessen their identification with categories of race and gender when 

benefitting from such complex institutional privileges rather than thinking of privilege as based 

merely on identity.128 It is thus not the case that the Black person is always disadvantaged, or 

the rich person is always advantaged. Vulnerability, and consequently, vulnerability imbalance, 

that is used as a term in the thesis, is context-specific and requires ascertainment of the 

individual’s embeddedness in social and cultural institutions to determine what the just terms 

of relationships are instead of an arbitrary generalisation. 

Fineman would fall within the ‘critical’ camp of the two dichotomies in private law theory 

explained at the beginning of the first chapter, since she takes the position that the private is 

spurious and should be subsumed by the public. Dagan and Dorfman would perhaps position 

her as opposed to the strong private conception in relational justice. However, for the thesis, 

she provides a helpful conceptualisation of individuals as vulnerable and entangled in power 

structures—something that relational justice very much articulates as its own conception of the 

person—without having to take Fineman’s suggestion to advocate for state intervention to 

solve these problems. In critiquing the private/public dichotomy, Fineman seems to entrench 

the idea that substantive equality is a public idea only properly solvable by state action. 
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§3.2 Human rights due diligence as necessary in the relational justice framework 

Nonetheless, when speaking of corporate activities, the process that ascertains this vulnerability 

imbalance in the terms of just interactions is human rights due diligence, a term used 

extensively in law and literature to mean the business process of ascertaining and responding to 

human rights risks.129 Human rights due diligence, in this understanding, means, for our 

purposes, the process of the formation of just relationships where a business ascertains their 

own contributions to human rights impacts on third parties. Such a formulation as a processual 

demand of just relationships entails that this is an ex-ante requirement to proactively enable 

equal participation (in business decisions affecting people) in setting the terms of relationships. 

Further specificities of this term, in particular in the UN Guiding Principles, where this term 

originated from, are discussed in Chapter 4 in Part II of the thesis. The meaning and 

requirements of human rights due diligence in relational justice are fleshed out herein. Without 

human rights due diligence, the context of vulnerability, and consequently the information on 

what the just terms of relationships are in that specific relationship, is absent. 

Relational justice considerations apply at all stages from the ex-ante possible creation of risk to 

the ex-post materialisation of the risk as an injury.130 In the corporate context, this would be 

near impossible to achieve without a process requirement in the form of human rights due 

diligence since otherwise the creation of risk and the terms of just interactions would remain 

indeterminate till before a court adjudicates upon it ex post. There is no possibility of enabling 

a party to comply with the requirements of just relationships ex ante without knowing the terms 

required for that relationship to be just (the specific conduct is not predefined since this is a 

processual responsibility). Ruggie and Sherman, in a seminal article, affirm that without human 

rights due diligence, a company can never know what human rights impacts it has and can 
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never claim to respect human rights.131 What is known for any relationship is merely that the 

end-goal is to respect human rights. 

This is also the case for a morality and factuality distinction: there is a moral (also social and 

legal) truth that corporations are to respect human rights on a general level: whether the 

factuality of that particular corporation respecting human rights or not conforms to the moral, 

social or legal requirement is contingent on the procedure (of human rights due diligence). The 

factuality of actual respect (or not) for human rights becomes justified through the process of 

human rights due diligence once conducted (the outcome is thus justified by the process).132 

Now, to be clear, the process being spoken of is internal to the parties as regards the justness of 

their relationship. While there may be an external factor at play that enables the parties to 

participate on equal terms in a just relationship, e.g., through the systemic eradication of 

vulnerabilities of the weaker party through state action, it still necessitates that to determine the 

justness of their particular relationship, the parties should not presume the effect of such 

external stimuli or actions but rather disregard unilateral term-setting and presumptions. In 

this context, recall that state responsibility and corporate responsibility are independent of each 

other in line with the core assertions of relational justice. 

Human rights due diligence as a process is a necessary enabling factor of just relationships 

which does not trivialise the individual for the collective effort of systemic eradication of 

vulnerabilities; both the individual and collective are necessary, and both are important, so 

neither substitutes the other. The collective concerns are for the state to provide the 

background conditions for the respect for self-determination and substantive equality, and the 

same respect for self-determination and substantive equality, irrespective of systemic 

eradication of vulnerabilities, lie as considerations of just relationships in an interpersonal 

dimension. At the cost of repetition, this is again to emphasise why the most human rights 
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obligation-compliant of states would still need compliance of horizontal demands by 

corporations that may potentially affect business activities: there is no substitute for the 

logically necessary step of human rights due diligence that relational justice demands. 

Relational justice is only effective when parties take meaningful engagement with the self-

determination of other parties seriously. Human rights due diligence means that therefore the 

human rights impacts of a business and its activities are uncovered and internalised into 

corporate decision making, i.e., what the terms would make the relationships of the business 

just. 

There are clearly many separate components of relational justice that are at play, e.g., the 

process requirement of determining the terms of just relationships (or what constitutes respect 

for self-determination and substantive equality in the relationship), and also whether the 

parties factually, in effect, adhere to the demands of these terms of just relationships (made 

apparent by the former process) which is also separate from the substantive question of the 

standards of just relationships. The practice in the real world need not necessarily be the 

standard of determining conformity to just relationships – and indeed practices may contradict 

the (ideal) demands of just relationships, according to Dagan.133 

Human rights due diligence merely provides structure to the abstract demands of the respect 

for substantive equality and self-determination of relational justice, concretising the process, 

compliance with which is discernible as an outcome that is just or unjust. In other words, as 

part of relational justice, it is the framework of interpersonal interactions. This is also analytically 

distinct from the determination of civil liability in an adjudication process, where the outcome 

of whether there is civil liability or not would not be determined until after the fact when the 

harm has already happened. In contrast, human rights due diligence as a process is inherently 

valuable as just that: a process that produces fair outcomes: i.e., the conduct of a business upon 
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conducting due diligence could be justified by the weight of fairness behind the human rights 

due diligence process itself.134 

§3.3 Human rights due diligence as co-authorship 

The closest relational justice comes to delineating process and substance differences within 

itself is by stating that relational justice ‘is not limited to the substance of its (…) standards’.135 

Where the terms of just relationships are a matter of the parties’ own authorship (through the 

consideration of various viewpoints in human rights due diligence), it is ‘part of the 

infrastructure of just relations.’136 In essence, human rights due diligence as a consideration in 

the justness of relationships would be one where the persons potentially affected by human 

rights impacts gain (co-)authorship over the terms of the interaction (with the corporations). 

The element of co-authorship arises from unilateralism as being contrary to relational justice.137 

Whether to respect substantive equality and self-determination of the (potentially) affected 

person is not an option but a necessity of relationships to be treated as just, and this is not 

possible without co-authorship which safeguards against unilateral imposition of terms of 

relationships.138 Self-determination, as the term suggests, is defined by the self; and the self is 

not substitutable by the guesswork of the transnational corporation. This means that co-

authorship in business relationships where there is a potential for human rights to be affected 

becomes necessary. 

Human rights due diligence aims to do exactly that: grant authorship over the terms of 

interactions by inducing equality of weight of the considerations of people (potentially) affected 

and the executive board as the corporate decision-making body, as a respect for the dignity of 

persons.139 An uneasiness that may remain is how a basic tension between addressing broader 
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structural and systemic human rights impacts and the individualistic focus of relational justice 

as a liberal theory is addressed. How important is this self-definition in such large scale 

impacts? Yet, this precisely depicts the inherent worth in the individual in large scale violations 

as well; individuals cannot be trivialised in collective or large scale concerns. It was mentioned 

in the Thesis Introduction that relational justice is not aimed at ad hoc encounters but rather 

articulates the ‘terms of (…) interactions, (…) establishing preconditions for legitimate 

horizontal interactions’ and ‘is not a guide for a response to what parties in a particular 

interaction have done.’140 Thus, while relational justice can indeed analyse particular 

interactions to be able to determine whether it was legitimately possible within the just 

framework of interpersonal interactions, what it cannot do is render case-by-case basis 

determinations and the freedom of parties to substantively determine their terms of 

interactions nugatory. It can, however, as this chapter has done, draw the limitations of 

legitimate interpersonal conduct, e.g., interpersonal conduct has to include an element of co-

authorship, concern cascading responsibilities. How that is achieved in particular 

circumstances is fact-dependent. 

For example, if a supplier has 5,000 workers, would it be strictly necessary to take the input 

from all 5,000 of them or would it be sufficient to have their labour union representatives at the 

table in the stage of contract design? Since relational justice does not subscribe to such an 

‘atomism’ of the individual as to give each of the 5,000 people veto over every decision,141 it is 

more likely the latter. However, the answer changes depending on the union’s legal and 

practical powers, its legitimacy and participation, the supplier’s track record of engagement 

with workers and unions, workers’ rights and its enforcement etc. which are a variety of factors 

even in this seemingly simple example that make it difficult to predict exactly what is necessary. 

In fact, most times collective representation of individual interests may indeed further 

substantive equality and self-determination more than individual representation; but there is a 

possibility that sometimes it might not. What relational justice requires, in its nature as a 
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framework of interpersonal interactions, is that input be taken somehow from the 5,000 

workers ex-ante on an equal footing with that of the interests of the transnational corporation 

and the supplier. 

This theme of co-authorship runs throughout the section. Once again, the fairness of the 

process thus justifies the fairness of outcomes.142 Now, while it may seem that human rights 

due diligence is useful for formation of just relationships, it is not merely so: it is constitutive 

of just relationships, i.e., without human rights due diligence just relationships are simply not 

possible between corporations and persons who may be (potentially) affected by human rights 

impacts from business activities. This constitutive characteristic of human rights due diligence 

is now elaborated first. 

§4 Of values in relational justice 

To understand why human rights due diligence is so valuable for relational justice, it is 

necessary to understand what is instrumental and what is constitutive in relational justice, i.e., 

how are these values conceived of in relational justice? Relational justice, within its own logical 

constituents, distinguishes between different types of values, which is elaborated in Dagan’s 

work.143 Self-determination is the ‘ultimate’ value in relational justice,144 as the right to self-

determination is the ultimate human right enabling individuals to form and commit to their 

own conception of the good life.145 Within this ultimate value of the relational justice 

framework, there lies other values that are subsidiary to this ultimate value, like instrumental 

values that can be justified through its utility to self-determination, but more importantly, there 

is the class of constitutive values that are intrinsic to the ultimate value of self-determination.146 

The intrinsic or constitutive value (of, in Dagan’s example, independence) cannot be expressed 

merely in instrumental terms for its assistance to achieving the ultimate value but is rather a 
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constitutive component of the ultimate value (of self-determination).147 Independence, as in 

the example of Dagan, is a constitutive value of self-determination (as regards property) 

because it enables not only the utilitarian benefits of property but also plays an important role 

in the development of self-authorship, for which it is fundamental, or constitutive, of self-

determination.148 This would be much like the value human rights due diligence commands in 

a corporate-person interaction. 

Dagan, in Liberal Theory of Property, derives this understanding of ultimate, intrinsic, and 

instrumental value mostly from Raz’s work, especially The Morality of Freedom.149 To Raz, 

intrinsic values are those that are non-derivative, as opposed to instrumental values which are 

contingent externally; intrinsic values can also be instrumental values but are not valuable 

because they are so.150 Instrumental values are ones which, therefore, have value only for the 

sake of something else (like money).151 Raz also clearly outlines that not all things of intrinsic 

value are of ultimate value: some intrinsic values are constitutive of ultimate values,152 which in 

the case of relational justice happens to be that community and independence are constitutive 

values to the ultimate values of self-determination.153 Constitutive values have intrinsic value in 

that they are an integral part of the end, this ultimate value, and is logically necessary to the 

existence of the ultimate value, but is not the end in itself which the ultimate value is; 

constitutive values still extract its value from contribution to the ultimate value, but in a non-

instrumental manner.154 

Here, what should be made clear is that, according to Dagan, relational justice itself is a derivate 

of self-determination.155 A derivate value, as per Raz, is one where the value is intrinsically 
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valuable inasmuch it contributes to the ultimate value,156 which in relational justice happens to 

be self-determination. A relational justice theorist would, presumably, therefore believe that 

relational justice is valuable as relational justice but would not be valuable if self-determination 

is not possible through it; or, put simply, s/he may conceive of a right to self-determination but 

no right to relational justice, because the latter is contingent on the former.157 Relational justice, 

in this understanding, is a collective framework of self-determination and substantive equality, 

but is not somehow a constituting part of each; it exists as a separate value more than the sum 

total of self-determination and substantive equality. A constitutive value, on the other hand, is 

one which depicts the smaller constituent parts itself; this is where human rights due diligence 

squarely falls in the relational justice framework — as a process of a constitutive value. 

However, going beyond what Dagan has already said on this value discourse, relational justice 

is nonetheless a normative ideal which is used to critique laws from within the legal system 

itself, as is mentioned in the first chapter elaborating on the characteristic of relational justice 

as an interpretive and ideal theory.158 Ideals itself are conceptualised as collection of values, e.g., 

like the values of love, care, protection etc. are cumulative of the ideal of good parenting.159 

Relational justice, as an ideal, therefore collectively consists of a plurality of values, of which 

self-determination happens to be an ‘ultimate value.’160 This does not preclude other values to 

be constitutive of relational justice and the presence of one ultimate value does not question 

the existence of other (constitutive or derivative or instrumental) values of the ideal standard 

of relational justice. Thus, while Dagan might conceive of relational justice itself as a derivative 

value of self-determination,161 it still remains a normative ideal as a collection of values (unlike 

self-determination as a right or ultimate value). While the constitutive values of independence 

and community are constitutive of self-determination, the processual elements of relational 
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justice as a constitutive value are constitutive of relational justice, given the necessity of the 

processual elements for the effectuation of relational justice. 

Another crucial point here is that instead of thinking that X, the constitutive value, brings about 

Y, the ultimate value, it is conceived of as X is a logical necessity of Y, i.e., Y is defined in a way 

that makes X valuable;162 Y is, of course, self-determination and X is the processual element of 

relational justice, which in our context is human rights due diligence one level of abstraction 

down from a general processual requirement. A means-ends formulation becomes redundant 

and (sort of) inaccurate in that sense that saying either that neither processual elements of 

relational justice are a means to the end of self-determination as an ultimate-value nor that 

these processes are ends in themselves does not say much in terms of articulating what 

constitutive values might mean.163 

An example of the above that Carter provides is freedom; freedom can be viewed somewhere 

between being a mere means to some other value and freedom qua freedom as an end.164 He 

says, 

On the one hand, (…) people will dislike the idea that freedom is no more than a means to 

an end, such as happiness or progress or personal growth. On the other hand, (…) they 

would not like to say that freedom is a good thing in isolation from other valuable things—

that freedom would be a good thing even if there were no other good things. A solution to 

this problem is to see freedom as a constitutive part of some intrinsically valuable complex 

of phenomena. For in this case, it will be that complex of phenomena that is valuable in 

isolation, rather than freedom itself. On the other hand, it will also be true that that complex 

of phenomena has less, little, or no intrinsic value where it does not include freedom.165 

In relational justice, where self-determination has ultimate value, the ‘self’ part of self-

determination would hardly retain any value without enabling the other party to stand as an 

equal participant, respecting their substantive equality, in the formation of relationships to 
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articulate fully, as per their self-determination, their views on what the terms of relationships 

should be. 

§5 Human rights due diligence as relational justice 

§5.1 Processual elements as constitutive in relational justice 

Dagan primarily focuses on substantive considerations in his value discourse as well, and 

processual concerns find scant regard in his theoretical exposé. Nonetheless, the processual 

elements of relational justice have to necessarily fall within the domain of constitutive value 

elements since they cannot be merely instrumental to the right to self-determination as the 

ultimate value. The processual elements of relational justice do not only enable the effectuation 

of self-determination in utilitarian terms, i.e., that they enhance the capability of relational 

justice in practice to achieve self-determination, but rather their absence proves to be a hurdle 

in realising relational justice at all. 

By that, what is meant is that the processual element of how a just relationship is considered 

between parties (or group of parties) are not merely instrumental to the consideration of just 

relationships but fundamental for just relationships in its nature by the very definition of 

relational justice and its logical necessities; however, these processual facets are valuable only 

insofar as they assist in the effectuation of relational justice. That is, the processual demands of 

relational justice are not self-standing in the sense that they would constitute their own ultimate 

value as processual requirements qua processual requirements but rather are intrinsic to the 

relational justice as a derivate value comprising of self-determination and substantive 

equality.166 There is no meaning to conducting a process to conduct a process, except it being 

necessary to effectuate something that has ultimate value. That is, a transnational corporation 

would conduct human rights due diligence to ensure that it meets its responsibility to respect 

human rights, by, e.g., ensuring that the potato crisps it sells does not come from suppliers who 

grow these potatoes in deforested areas by displacing indigenous inhabitants. Without human 

rights due diligence, the viewpoints of these indigenous inhabitants would not be taken into 
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account. The transnational corporation would not conduct human rights due diligence because 

it has a responsibility to conduct human rights due diligence per se; that has no meaning. 

In Razian terms, therefore, this processual requirement does not extract its value merely 

because it is of utility to achieve the ultimate value of self-determination, but constitutes it in 

the non-instrumental manner since without it, just relationships would be impossible to 

effectuate (as merely reflecting incomplete self-determination).167 Even in a world of perfect 

compliance with relational justice, this processual component is necessary in order to have any 

meaningful interaction between (in our case) corporations and people so as for the substance 

to not be merely hollow as abstract goals detached from the immediate considerations of the 

justness of the relationship (about to be) formed.168 It gives worth to the consideration of the 

other party as a human being by foreseeing their accommodative needs within the formation 

of the relationship.169 

Human rights due diligence is therefore constitutive in the sense that it is intrinsically valuable 

as a process in self-determination, in the creation of the framework of relational justice. So, 

without this safeguard against unilateralism and certainty in the terms of interactions, two 

things happen. First is that the setting of unilateral terms of interactions mean that the company 

gets to set the terms of interactions in a relationship involving at least two parties whose 

preferences, necessities and required accommodations may or may not be reflected in the terms 

of the interpersonal relationship. As a result, even if these terms are favourable to the non-

participating party(ies), they are paternalistic in the sense that the business decision-makers 

articulate the voices of the people potentially affected by this business decision as their own; as 

though the corporation knows best what the course of self-determination of the people is or 

what the best is for the collective.170 Self-determination loses its characteristic as self-

determination in such a case. This is emblematic of paternalism that is at conflict with the core 
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values of liberalism and the value of individual autonomy and participation in just 

relationships.171 There is thus an intrinsic value in the process, which is not substitutable by the 

highest of set substantive standards. The consequences of this will be mentioned in the 

discussion on the relationship of process and substance below as to what it means to have a 

separate responsibility for the conduct of human rights due diligence. 

Second, the absence of human rights due diligence makes the indeterminacy in the primary 

corporate responsibility to respect human rights, crucially, a bug and not a feature which then 

undermines relational justice.172 Consequently, relational justice would fail to distinguish 

between arbitrary terms of interpersonal relationships and just terms of interpersonal 

relationships unless there is an ex-post inquiry by, e.g., a court of law on whether the terms of 

relationships are relationally just.173 This hits are the very core of the ex-ante nature of relational 

justice as a theory of justice separate from ex-post remedial considerations. Human rights due 

diligence thus has not only intrinsic value as a constituent element of relational justice but also 

has constitutive value because of its importance in holding the structure of relational justice 

together as a framework of interpersonal justice. The failure to include a processual 

responsibility under this framework of interpersonal interactions is fatal to the conception of 

relational justice as a mechanism of interpersonal justice that operates horizontally, 

independent of state obligations. This ties with the earlier participatory requirement — not 

only is co-authorship of the terms important but mandating this co-authorship enables an 

inquiry into knowing what the terms of the just relationship are in the first place. 

What this means is that any assertion of the applicability of relational justice to relationships 

cannot do away with a processual analysis of this very consideration for just relationships. To 

put it in a straightforward way, human rights due diligence is relational justice by itself but is 

not all that there is to (processual) relational justice;174 the constitutive importance of human 
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rights due diligence to relational justice is that forms part of a larger whole (of corporate respect 

for human rights – and fulfils self-determination).175 

§5.2 Human rights due diligence as participatory 

Human rights due diligence forms an integral part of the process requirement of relational 

justice insofar as the relationships between corporations and people potentially affected from 

their corporate activities, products or services are concerned, simply because there is no other 

way for the company (or the affected party) to know ex ante whether the relationship is just or 

not. One could elaborate the substantive requirements to the extreme through a Library of 

Babel of requirements for just relationships in business and human rights, taking into 

consideration all values that relational justice values, including independence, autonomy, 

accommodation etc. but it still would not be enough for the formation of the relationship to 

take place in a just manner if human rights due diligence is not conducted simply because what 

compliance with these substantive requirements is required remain indeterminate without it. 

Further, the ‘co-authorship’ element of relational justice as the relationship that resists 

unilateralism is therefore lost without a process that takes into account the justice 

considerations from other viewpoints into account.176 

This is an important tenet of what is being explained in this second part of the chapter. Without 

human rights due diligence, what is at stake is the unilateral term-setting of interpersonal 

interactions. What human rights due diligence necessitates is the co-creation of the terms of 

interactions in context of business dealings where there may be people potentially affected by 

such business decisions as a result of its human rights impacts.177 This means, for example, that 

a computer chip-making company must consider the considerations of indigenous people 
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whose land would be lost in new cobalt mining projects if its demands from the suppliers for 

such metals go up, necessitating that it consider the concerns of such indigenous people on par 

with its expansion plans. 

One of the critiques of human rights due diligence as a process is that as it is a business-led 

process, the people whose enjoyment of human rights may be at risk are consulted only 

passively as participants instead of the people having active agency in business decisions.178 As 

a result, sometimes human rights due diligence is conducted as a legitimisation tool for projects 

where the process is conducted with a view to push the project instead of enabling the people 

affected a say in the business decision.179 Consequently, the argument is that human rights due 

diligence is divorced from its outcome; Deva states that ‘[t]he value of HRDD to achieve 

outcomes – in the form of non-infringement of human rights (…) – from the perspective of 

rightsholders is still unproven.’180 Human rights due diligence should centre people.181 

The relational justice understanding of human rights due diligence in this chapter shares this 

critique of the mainstream understanding of human rights. Human rights due diligence with 

potentially affected people as passive participants is a notion of human rights due diligence 

contrary to the tenets of relational justice posited in this chapter. The core of what is being 

posited in this chapter is that what is at stake is the threat of unilateralism and the opportunity 

is that of co-authorship. Genuine self-determination cannot be achieved otherwise — the only 

understanding of human rights due diligence as a process of justice is where it contributes to 

self-determination by being a process that not only enables a determination of what the terms 

of the interpersonal interaction are to be but also enables co-authorship of these terms. Without 

co-authorship, there is no self-determination; the erasure of autonomy results in the situation 

that even when the terms of interaction are objectively just from a third-party point-of-view, 

e.g., a court adjudicating on the matter, the fact that it was unilaterally prescribed makes it 
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inherently unjust. Chapter 6 will demonstrate how this is reflected in legislation, especially the 

French duty of vigilance law. 

Even John Ruggie understands the requirement of human rights due diligence as forming a 

core demand of participation of affected people.182 This role of engagement with the people is 

critical, as Ruggie says.183 Human rights due diligence asks corporations to focus specifically on 

how these individuals’ rights are affected by the business decisions of the corporation.184 These 

people are ‘front and centre’ in the human rights due diligence process and their experiences 

have to be factored into business decisions.185 This is especially important since the only people 

with say in business decisions are the management and shareholders generally to the exclusion 

of people affected.186 As a consequence, therefore, non-meaningful participation of affected 

people without enabling them a space in business decisions that affect them would run counter 

to the core idea of human rights due diligence.187 This would indeed mean that, for example, 

decisions to stop orders for garments from suppliers during COVID-19 should have been made 

in consultation with the workers in such garment supplier factories. An internal business 

process that flags the issue of worker unemployment during COVID-19 to then dismiss it as 

inconsequential without actually consulting the workers in good faith, for example, would be 

inadequate human rights due diligence, if at all. 

Human rights due diligence, as a relational justice process mirrors this idea of the centrality of 

affected people. A failure to properly include these affected people means that the relationship 

would become relationally unjust as a consequence. Moreover, to be very certain, human rights 

due diligence, in the nature of the respect for self-determination of individuals is not voluntary 

at all. Rather, it is a core prescription of maintaining the just nature of relationships. This is 
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echoed by Dagan in his rejection of ‘voicelessness’ of workers in businesses,188 where precarious 

work conditions mean that workers have no control over a major part of their daily functioning. 

In this interaction, the self-determination capability of the workers become divorced from the 

economic interests of the business which is unacceptable under relational justice.189 In such a 

scenario, the interpersonal nature of the interaction is wrongly viewed as impersonal and hence 

excludes worker participation in business decisions.190 

Dagan suggests that one interesting mechanism to look at is the German co-determination 

regulation,191 where there is a supervisory board of directors in companies with symmetrical 

worker and shareholder representatives.192 However, this proposition is bracketed in this thesis. 

Even though it may be an interesting avenue for the telos of this thesis it is restricted to workers 

in the immediate company and is a mechanism of corporate governance rather than a 

mechanism for the continuous scrutiny of business relationships (apart from the relationship 

of the workers and the corporation, of course). In that sense, it is both over-inclusive and 

under-inclusive: the former because not all matters of corporate governance would concern 

human rights due diligence, e.g., some product design decisions, whereas it would be under-

inclusive because this form of co-determination would not include workers of subcontractors 

or other people affected. The latter, rightfully so, because there is no fixed group of people that 

can be elected to act as the voice of the (potentially) affected: human rights due diligence is 

context dependent and therefore not all matters concern all stakeholders. This thesis does not 

propose a theory of a democratic corporation. However, one can speculate that since co-

determination results in the emphasis of relationships being ones of mutual co-operation for 

self-determination in relational justice, and not merely that of economic gains and efficiency, 

co-determination may result in an impetus for integration of human rights due diligence in 

 
188 Dagan (n 143). 
189 ibid 70 and 206–07. 
190 ibid 206. 
191 Gesetz über die Mitbestimmung der Arbeitnehmer (Germany 1976); Dagan (n 143) 207. 
192 Gesetz über die Mitbestimmung der Arbeitnehmer, s 7. 



161 
 

business processes. Human rights due diligence is thus separate and not a substitute for 

corporate governance mechanisms. 

§5.3 Intertwining process and substance 

Under relational justice, following from the sections before, human rights due diligence exists 

as an independent responsibility of just corporate conduct, even when other substantive 

demands of justice are met. This is why the constitutive value of human rights due diligence 

exists: it is a necessary condition for the interpersonal relationship to be just, but it is not 

sufficient for a relationship to be just. In that necessary but not sufficient formulation there lies 

the dual demand of relational justice on corporations: not only do corporations have to conduct 

human rights due diligence as a responsibility for making the relationship just, but this 

responsibility is not merely to conduct human rights due diligence. This responsibility is also 

to respect human rights throughout the supply chain, as was stated in the first part of this 

chapter, as a cascading requirement. 

This relationship between the responsibility to respect human rights and the responsibility to 

conduct human rights due diligence is inherently intertwined. Corporations cannot merely 

have the responsibility to respect human rights as an abstract demand without the process 

demand in the formation of relationships to do so. Corporations, similarly, cannot have merely 

a process demand of co-authorship that is a hollow vessel for any outcome possible that comes 

out of the process as regards a business decision. Failure of either of the two elements makes 

the relationship unjust. 

Deva, in his critique of mandatory human rights due diligence legislation, writes, 

There is a vital distinction between HRDD as a process in identifying business-

related human rights abuses and the outcome it seeks to achieve in terms of 

preventing or mitigating such abuses. Due to this distinction, one should not confuse 

making obligatory the process (HRDD) with making the outcome (the responsibility 

to respect human rights) obligatory.193 
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This is a crucial distinction to be made and precisely why the process-substance distinction 

matters. Both are necessary for effectuating the other but does not guarantee the presence of 

the other. Dagan and Dorfman’s Pfizer example from the last chapter on non-consensual 

medical experimentation can be used for this purpose. There, it can be seen that not only was 

it a matter of the non-fulfilment of the substantive demands of relational justice, but it was also 

a failure of human rights due diligence as well. Had Pfizer conducted human rights due 

diligence, it would have meant enabling the children (through their parents) to be an equal 

participant in the business decision to administer an experimental drug on the children with 

known lethal side effects.194 By stating that the children had no part to play in the decision it 

may seem that a viable alternative would be for Pfizer to directly sign contracts with children 

who would give consent. That is an absurd position to take, of course, and the relational justice 

demand would place the guardian of the child in a position to fully effectuate the self-

determination possibilities for the child. An analysis of guardianship requirements of this 

guardian-child relationship is, however, outside the scope of the thesis as an interpersonal 

demand between two natural persons. Nonetheless, it is acknowledged that this question is 

important and of consequence even far beyond the business and human rights context. 

In the Pfizer case, the business decision, for the design and testing of the drug, taken in 

Connecticut, resulting in the deaths of eleven children and many more paralysed, was at the 

heart of the legal proceedings.195 By our current formulation not only was this relationally 

unjust because non-consensual medical experimentation was a substantive violation of 

relational justice (i.e., contrary to jus gentium privatum) but it was also unjust in the sense that 

the people, or in this case children, affected did not get to participate as co-authors of this 

relationship. This is a dual violation of relational justice. It thus harms the children’s self-

determination not only because this harm robs them of the life they could have chosen for 

themselves, but in doing so, they had no part to play in the decision to include them in this 
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medical experimentation which was unilaterally sanctioned. The former is the legal harm in 

the traditional sense, and the latter is also a violation of corporate responsibility. 

Of course, Pfizer was a case of the company directly causing the harm independent of supply 

chain issues, but this is of little consequence to the demonstration that relationships, any 

business relationship, including supply chain relationships, have to enable equal participation 

of potentially affected people to be just. It would make little difference to the position that Pfizer 

has a responsibility to enable the self-determination and substantive equality of the children 

had one of their over 300 suppliers carried out the unconsented experimentation for their 

drug.196 This rather demonstrates the motivation for the thesis well: Dagan and Dorfman’s 

normative assertions, in line with their example, avoided any indication of supply chain 

responsibility. However, that the relational justice theory need not fall short of articulating 

supply chain responsibility is the argument in the thesis. 

Back to the point: this substantive harm and procedural responsibility is not merely an 

academic distinction. Concretely, what this means is that the lack of human rights due diligence 

results in the creation of circumstances where substantive demands would be guaranteed to be 

unmet. The fact that the substantive demands remained unmet comes thereafter. And perhaps 

even thereafter comes what happens after harms arise from this non-compliance with 

substantive demands, i.e., remedy as a fallback mechanism.197 Reference can again be made to 

Parella, whose work on contractual stakeholderism was cited previously in the first part.198 A 

short recap is that she posits that there should be a tort duty to take into account stakeholder 

perspectives in the formation of contracts so as to avoid the risk of harm to third parties arising 

out of the contract where they cannot sit at the negotiating table.199 Importantly, she suggests a 

stakeholder impact assessment to counter information asymmetry where the contracting 
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parties are unaware of the kinds of risks their contract may produce on third parties.200 For her, 

this impact assessment may be in the form of human rights due diligence.201 Yet, has been stated 

before, the non-inclusion of stakeholder perspectives is a separate shortfall in the requirement 

of just relationships than the one of human rights compliance in substance with suppliers — 

the former may not necessarily result in the latter, especially if it is a business-driven process 

like contract negotiations where stakeholders may find a marginal role. In Parella’s account, 

non-participation without the creation of harm through the contract may perhaps be 

acceptable, but in the relational justice requirement of human rights due diligence it would not 

be. Nonetheless, once again, that her approach reaffirms the assertions of this chapter is 

important, even if it does not go far enough. 

What is thus required are two clarifications: that corporations have a cascading responsibility 

to respect human rights throughout their supply chains, as elaborated in the previous section, 

and that human rights due diligence is an essential component in its fulfilment. In doing so, 

human rights due diligence must be understood as requiring, at a minimum, the flattening of 

the party positions to enable the terms of the interaction to be set by all parties equally. In 

essence, the sloped line between two parties due to a power imbalance, mentioned in Chapter 

1 §4.1.2, should be made as horizontal as possible. There is a difference in human rights due 

diligence between passive participation and effective participation; only the latter is (partially) 

sufficient for just relationships.202 

In this process-substance distinction, another possibility drawn in human rights due diligence 

is that it can form a basis for red lines, e.g., for tobacco companies and fossil fuel companies 

who can, Deva argues, never respect the full spectrum of internationally recognised human 

rights.203 What he argues is that effectively, no matter how perfect human rights due diligence 

is done by a tobacco corporation, no amount of such due diligence or participation may enable 
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the business to respect human rights.204 Karp echoes this critique that the very existence of 

tobacco companies, manufacturer of cluster munitions etc. are a threat to human rights.205 The 

question of what is a human rights impact is still open for debate and it is not simply a choice 

of companies to sell cluster munitions by doing human rights due diligence properly because 

the business model cannot be compliant with human rights requirements, no matter how 

human rights due diligence is done.206 

In a relational justice formulation, this needs more comprehensive research on a case-by-case 

basis. Would the relationship of tobacco companies be inherently unjust irrespective of process 

compliance? This is a question that, at least, under the pluralistic liberal framework of relational 

justice would require an analysis far beyond the scope of this thesis. Yet, it has to be accepted 

that there can be relationships which are clearly unjust irrespective of the process compliance 

of human rights due diligence — therein the process of human rights due diligence is irrelevant 

to the corporate responsibility to respect human rights. Whether tobacco companies or fossil 

fuel companies, for example, fall under that scope or not is a determination for another day. 

What is acceptable is that certainly human rights due diligence has a limited but necessary role 

to play in the formation of just relationships. Human rights due diligence, as a processual 

responsibility, is always prior to the substantive cascading responsibility for the respect for 

human rights. 

§5.4 Human rights due diligence should be positive law 

Lastly, the consideration of relational justice and its reliance on positive law requires a brief 

discussion. It is important to reiterate the point that human rights due diligence, in absence of 

its inclusion in any positive law, will still stand the test of being necessary for just relationships 

as an inherent part of the framework. A processual responsibility is independent of positive law 

as it constitutes the framework of just relations, i.e., relational justice. 
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To be clear, the suggestion here is that the process of effectuating respect for self-determination 

and substantive equality is so fundamental to just relationships through interpersonal 

accommodation, that this processual element, by way of human rights due diligence, need not 

itself be contingent on positive law as a part of the framework itself. Just like the framework of 

just relationships does not derive its validity from positive law, the process that constitutes it 

need not either: the process requirement is a standard for saying that positive law rather should 

have a processual element of human rights due diligence (or a similar process by whatever 

name it is called or whatever method it is effectuated in). It is also important to point out once 

again that the legality of human rights due diligence need not even be a hindrance for it playing 

its part in the formation of just relationships: the discussion was never about what was 

mandated by positive law or what legal standards are set for corporate conduct with potential 

human rights impacts. Human rights due diligence necessitates actions beyond mere 

compliance with (positive) law since it is not a compliance to-do list;207 which means that the 

demands of relational justice on corporate conduct regarding just relationships far surpass the 

positive law demands on corporations. The reliance on this processual element of relational 

justice enables the parties to set terms of interactions ex-ante without necessitating mechanisms 

external to the considerations of the justness between them, e.g., the coercive power of courts. 

The reliability of relational justice as indeed a means for self-determination cannot but hinge 

on the reliability of the processual elements, apart from its substantive considerations. 

The enumeration of substantive standards of conduct, would, however, be based on positive 

law on this reading of relational justice. Indeed, will be seen in the next chapter, this position is 

reconcilable with the UN Guiding Principles stating that corporations are to respect all human 

rights by specifying a common minimum floor of the widely ratified International Bill of 

Human Rights.208 This substantive position of what particular human rights constitute 

standards of conduct is much more open-ended than that of the processual responsibility of 

human rights due diligence. Therefore, for example, whether human rights due diligence will 
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include considerations of international humanitarian law, or only human rights law or other 

standards of conduct is determined by substantive standards that are much more flexible 

depending on the context (e.g., the country of operation, situations of conflict etc.) than the 

very demand for human rights due diligence which is absolute and not contingent upon any 

positive law and is not excusable in any specific context.209 

Conclusion 

This chapter laid down the primary two extensions of relational justice as regards supply chain 

responsibility: the cascading responsibility of transnational corporations for their supply chains 

and their responsibility to conduct human rights due diligence. These are inevitably 

intertwined but analytically separate. While conducting human rights due diligence enables 

human rights responsibility to be fulfilled, that the human rights responsibility should be 

fulfilled for the entire supply chain is also clarified in this chapter. 

Business relationships are non-linear and are better depicted as a web of relationships in reality 

(and in case law, as previously seen and will further be shown in Chapter 5). Thus, while two 

parties may form a relationship, they are not merely setting the terms of their relationship in 

isolation, especially given that transnational corporations have immense buyer power in the 

global infrastructure of supply chains where they can set detailed product specifications and 

other requirements. What the just terms of a relationship are, therefore, is considered in 

context of the broader effect of the relationship on the relationships that may be effectuated 

downstream in the supply chain. This context, of course, depends on a case-by-case basis, 

which is largely informed by the findings of the human rights due diligence process. 

Human rights due diligence is reflective of this process element of just relationships in a 

concrete manner. Without this process requirement, substantive obligations stand as a hollow 

promise to attain justness in relationships; relational justice otherwise stands merely as an 

abstract ideal that falls short on its own terms. Human rights due diligence, as a relational 

justice process, puts the dignity and rights of parties who may possibly face human rights 
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impacts from corporate activities, at its centre: it presents not only an important element of 

justness in business relationships, but a necessary one. 

Human rights due diligence is valuable as a process intrinsically since it is the foundation to 

enabling co-authorship of interpersonal interactions and of actually distinguishing between 

abstract terms of relationships and just terms of relationships. As such, a lack of human rights 

due diligence would make the relationship unjust by itself but conducting human rights due 

diligence would not guarantee that the relationship is just. That would still require conformity 

to the substantive demands of just relationships, that was discussed in the first part of this 

chapter, which is a cascading responsibility that runs throughout the supply chain. 

Importantly, since human rights due diligence is inherent in the relational justice framework as 

such, it is not contingent on positive law and rather presents a demand that law should reflect 

a requirement akin to human rights due diligence to enable private law to be a framework of 

just interactions for all the reasons of the importance of human rights due diligence mentioned 

above. 


