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4
Just corporate conduct in the UN Guiding

Principles

Cascading responsibility and human rights due diligence

Introduction

The second part of the thesis now moves from theory to practical aspects of corporate
responsibility. Given that the first part of the thesis was on ideal theory, one may expect that
non-ideal theory will make an appearance here. This part is, however, not about non-ideal
theory but about practice that reinforces the ideal presented in the first part. This quote from a
piece by the International Bar Association on the state of business and human rights law in

2023, is apt for beginning this chapter:*

From a legal perspective, getting companies to take human rights seriously has three
missing links. First, historically, human rights were a protection against violations by
states and so have been a matter of public law. Second, large corporations operate
beyond national borders (...), which makes legal accountability difficult. Lastly, the [UN
Guiding Principles on Business and Human Rights] are not of themselves legally
binding (...). Instead, they are ‘soft’ law principles. What we are seeing now is the

forging of these links.

Now, there’s a discernible shift in each of the three areas mentioned above towards

‘hard’ law - that is, to obligations that have legal effect and can be enforced in court.

! Polly Botsford, ‘From Soft Law to the Hard Edge of Business’ [27/9/23] (October/November 2023) Global
Insights.
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The move to hard law is obvious and the UN Guiding Principles on Business and Human
Rights (UN Guiding Principles) play a large role in going towards this direction of
transnational corporate responsibility that reflects the globalised reality of supply chains also
in such hard law. Having laid out what it normatively/theoretically means for a transnational
corporation to have a responsibility to respect human rights in its supply chains, how these
normative assertions are echoed in legal instruments and case law can be visualised now in this
second part of the thesis. This is done first through this chapter on the UN Guiding Principles
demonstrating it as the most important instrument of all in corporate responsibility which
established a global baseline. The chapter then demonstrates how both the cascading
responsibility conception and human rights due diligence are congruent in relational justice

and the UN Guiding Principles.

The UN Guiding Principles are the lingua franca of business and human rights law.? Dagan
and Dorfman refer to the UN Guiding Principles in Interpersonal Human Rights when they
introduce the topic of corporate responsibility, as one may recall.’ Their reference to the
instrument starts with the viewpoint that the position taken by the UN Guiding Principles is
normatively attractive, but it lacks a normative foundation for the explanation of why vertical
human rights can be utilised to articulate horizontal duties.* Such is the place of the UN
Guiding Principles as an international law instrument that has influenced most legislative
debates and been the common focal point of business and human rights analyses, that one has
to take it as a starting point, even if to criticise its inadequacy. That task of critiquing the UN

Guiding Principles is left to other authors who have mounted principled critiques.®

% Surya Deva, ‘Mandatory Human Rights Due Diligence Laws in Europe: A Mirage for Rightsholders?’ (2023) 36
Leiden J Int’l L 389, 389-90.

? Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int'1 L ] 361, 366-68.
*ibid 367.

* See, for example, David Jason Karp, ‘Business and Human Rights in a Changing World Order: Beyond the
Ethics of Disembedded Liberalism’ (2023) 8 Business and Human Rights Journal 135; Surya Deva, ‘Treating
Human Rights Lightly: A Critique of the Consensus Rhetoric and the Language Employed by the Guiding
Principles’ in David Bilchitz and Surya Deva (eds), Human Rights Obligations of Business: Beyond the Corporate
Responsibility to Respect? (Cambridge University Press 2013); David Bilchitz, ‘A Chasm between “is” and
“Ought”? A Critique of the Normative Foundations of the SRSG’s Framework and the Guiding Principles’” in
David Bilchitz and Surya Deva (eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility
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However, Dagan and Dorfman’s dismissal of the UN Guiding Principles is perhaps too hasty
since, as will now be shown, the UN Guiding Principles were never meant to provide a
normative justification for corporate responsibility. John Ruggie, Special Representative of the
UN Secretary General, who authored the UN Guiding Principles, states that the rationale
behind the UN Guiding Principles were that it was meant to be a project that resulted in a
‘politically authoritative’ outcome, not a legally binding instrument.® However, even when the
UN Guiding Principles were intended to be the political focal point, it made determinative
conclusions about corporate responsibility that is intended to be a focal point of legal
development and adoption.” What this chapter demonstrates is that the extension of relational
justice in this thesis is largely congruent with the corporate responsibility understanding of the
UN Guiding Principles as regards the cascading responsibility assertion and the relational
justice articulation of human rights due diligence. The UN Guiding Principles need not be
dismissed as normatively inadequate, which they were never supposed to be, but is instead an
important ally as a legal instrument that reaffirms the normative assertions in Part I of the

thesis.

The chapter first elaborates the importance of the UN Guiding Principles, both as an
authoritative document and as an evidence-based project in assistance of relational justice
assertions. This is to answer the concern concretely why discuss the UN Guiding Principles
prominently, an international law instrument, in a private law theory thesis (moreover, to the
exclusion of other soft law instruments). The chapter then elaborates in two subsequent
sections what the UN Guiding Principles say about corporate supply chain responsibility and
human rights due diligence, intertwining the discussions with how these conceptions in the

UN Guiding Principles reflect relational justice understandings of the same.

to Respect? (Cambridge University Press 2013); Penelope Simons and Melisa Handl, ‘Relations of Ruling: A
Feminist Critique of the United Nations Guiding Principles on Business and Human Rights and Violence
against Women in the Context of Resource Extraction’ (2019) 31 Canadian Journal of Women and the Law 113.
¢ John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (Norton Global Ethics Series)
(W W Norton & Company 2013) xlvi.

7 ibid xliii.
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§1 The necessity of reference to the UN Guiding Principles

So, before there can be a discussion on the substance of the UN Guiding Principles, a
preliminary question that arises herein is why does one even need to bother with the UN
Guiding Principles in the first place in context of the private law theory of relational justice?
This is explained in this section which explains the importance of the UN Guiding Principles.
This is done, first, by elaborating on the utility of the UN Guiding Principles as a focal point;
and as the language of corporate responsibility that not only transcends national legal systems
but the document itself — the language of the UN Guiding Principles is more important than

the UN Guiding Principles document, as explained further below.

Next, there is an elaboration on the UN Guiding Principles as an evidence-based project with
national and international laws having been extensively studied in the process of its
formulation. There can be certain deference warranted for the language of the UN Guiding
Principles without the objection that the UN Guiding Principles are not positive law proving

fatal to its utility as a reference in a private law theory context.

§1.1 The UNGP:s as the lingua franca of corporate responsibility

There are reasons why the UN Guiding Principles, in particular, may be a good instrument for
determining congruence of theoretical assertions of corporate responsibility as an
‘authoritative global standard.’® Deva explains why the UN Guiding Principles are important—
because of their status as the lingua franca of business and human rights prior to them being a
normative baseline.’ It is a matter of fact that all laws that have been adopted on human rights
due diligence and corporate responsibility refer to the compatibility with and inspiration from

the UN Guiding Principles for their acceptability or legitimacy, viz. the French Duty of

# John Ruggie, ‘UN Guiding Principles for Business & Human Rights’ (Harvard Law School Forum on Corporate
Governance, 9 April 2011) <https://corpgov.law.harvard.edu/2011/04/09/un-guiding-principles-for-business-
human-rights/> accessed 16 April 2023.

° Deva (n 2) 1-2, 6; Larry Catd Backer, ‘Law at the End of the Day: Reflections on Surya Deva: “Mandatory
Human Rights Due Diligence Laws in Europe: A Mirage for Rightsholders?” Leiden Journal of International
Law’ (Law at the End of the Day, 4 March 2023) <https://Icbackerblog.blogspot.com/2023/03/reflections-on-
surya-deva-mandatory.html> accessed 11 April 2023.
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Vigilance Law,' the German Supply Chain Due Diligence Act,' and the Norwegian Supply

Chain Transparency Act, all explained in more detail in Chapter 6.

Beyond legislation, a great example of the legal mobilisation of the UN Guiding Principles is
the Milieudefensie v Shell case which is emblematic of a characteristic of the UN Guiding
Principles as international law filling in the gaps of positive private law on corporate
responsibility.’® That was the case where a group of NGOs filed a claim against Shell for
reducing emissions based on their human rights responsibility in tort law. The court found that
Shell had such a human rights responsibility in their reading of Dutch tort law." In the case,
there were explicit references to the UN Guiding Principles by the applicants to elaborate their
claim.’ This is in line with a report compiled by Debevoise and Plimpton in 2021 on the tenth
anniversary of the endorsement of the UN Guiding Principles, commissioned by the UN
Working Group on the issue of human rights and transnational corporations and other
business enterprises, where it was observed that applicants are increasingly referring to the UN
Guiding Principles to articulate claims even if courts do not refer to the instrument for

determining the legal basis of decisions.'® However, this trend broke when an explicit reference

19 ‘Assemblée Nationale ~ Premiére Séance Du Lundi 30 Mars 2015: Discussion d’une Proposition de Loi

Relative Au Devoir de Vigilance Des Sociétés Meéres et Des Entreprises’ (30 March 2015)
<https://www.assemblee-nationale.fr/14/cri/2014-2015/20150193.asp#P490675> accessed 11 April 2023.
! ‘Hintergrund: Lieferketten und Lieferkettengesetz’ (Bundesministerium fiir wirtschaftliche Zusammenarbeit
und Entwicklung, no date) <https://www.bmz.de/de/entwicklungspolitik/lieferketten/hintergrund-lieferketten-
lieferkettengesetz> accessed 2 June 2022.

12 Barne-og familiedepartementet, ‘Prop. 150 L (2020-2021)’ (Proposisjon, Regjeringen.no, regjeringen.no 9
April 2021) <https://www.regjeringen.no/no/dokumenter/prop.-150-1-20202021/id2843171/> accessed 11 April
2023.

13 Vereniging Milieudefensie et. al. v Royal Dutch Shell Plc, ECLLNL:RBDHA:2021:5337 (Rb Den Haag) [The
Netherlands].

' ibid, para 4.1.3 (the climate change case was formulated as a human rights case where the court observed that
there is a ‘widespread international consensus that human rights offer protection against the impacts of
dangerous climate change and that companies must respect human rights’); see also Waratah Coal Pty Ltd v
Youth Verdict Ltd & Ors (No 6) 2022 QLC 21, paras 1346 and 1352 (Land Court of Queensland) (this was a case
where the consideration for the grant of a coal mining lease to a company was challenged as being incompatible
with human rights and the court recommended the rejection of the permit application owing to its impact on
human rights through its contribution to climate change).

'° ibid, para 3.2.

!¢ David W. Rivkin and others, ‘UN Guiding Principles on Business and Human Rights at 10: The Impact of the
UNGPs on Courts and Judicial Mechanisms’ (Debevoise & Plimpton, 6 July 2021) 15
<https://www.debevoise.com/-/media/files/insights/publications/2021/06/full-report.pdf>.
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to the UN Guiding Principles was made in the Milieudefensie judgment where it was part (of
one) of the determinant(s) of legal obligations under book 6 art. 162 of the Dutch Civil Code
which defines non-conformity to ‘proper social conduct’ or the unwritten standard of conduct

in society as an actionable tort."”

Royal Dutch Shell not only had to ensure that emissions are reduced by entities with which it
has a shareholding relationship (its subsidiaries) but also by its business partners where no
shareholding relationship existed.' This obligation exists independent of the mandates of local
laws where Shell operates or has business partners, independently of whether and how the
states fulfil their obligations under human rights treaties or their endorsement of the UN
Guiding Principles since it reflected an international baseline.'” The Milieudefensie judgment
goes on to state that the UN Guiding Principles constitute an apt instrument to determine the
unwritten standard of care due to their nature as ‘authoritative and internationally endorsed’
as a soft law instrument whose language is replicated in many other soft law instruments.? Its
universal character means that even though a particular company may not have endorsed the
UN Guiding Principles, it would set social expectations nonetheless for tort liability of the

company irrespective of its status as an instrument endorsed by the company or not.*

The court said that the universal endorsement of the UN Guiding Principles is also reflected in
other soft law instruments which delineate corporate responsibility.?? This is an important
observation as one can point out other leading instruments like the OECD Guidelines for
Multinational Enterprises and the ISO 26000 Guidelines replicate the language of the UN
Guiding Principles verbatim as regards corporate responsibility and human rights due

diligence, and does so by design, not by chance.? Standard-setting soft laws, like that of the

7 Vereniging Milieudefensie (n 13), paras 4.4.1 - 4.4.2.

'8 ibid, paras 4.4.1 and 4.4.18.

' ibid, paras 4.4.13 - 4.4.15.

0 ibid.

! ibid.

* jbid.

 John Gerard Ruggie, ‘The Social Construction of the UN Guiding Principles on Business and Human Rights’
in Surya Deva and David Birchall (eds), Research Handbook on Human Rights and Business (Edward Elgar
Publishing 2020) 80.
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Equator Principles in project finance,” and the OECD Common Approaches which are
followed by most export credit agencies,” etc. also reference the UN Guiding Principles for its
effectuation using the same terminology. Granted, the UN Guiding Principles cannot
monopolise corporate responsibility by itself but its value as a focal point of the language of
corporate responsibility that determines its contours cannot be overstated. In its observations,
the Dutch court in Milieudefensie implicitly affirms the fact that the concepts of corporate
responsibility and human rights due diligence in the UN Guiding Principles are detached from
the instrument as such but the special status of the instrument as a focal point makes it a great

candidate to aid the interpretation of legal norms.?

What the UN Guiding Principles provide is a universal lexicon that has as much a shared
understanding of a baseline of transnational corporate responsibility as one may get in the
domain of business and human rights.”” By invoking this language, specific rules of the UN
Guiding Principles are invoked which carry normative weight and are not merely empty vessels
where pouring any norm would make it an instrument for the purposes of whatever normative
or ideological goal may be thrown at it.”® Human rights due diligence, similarly, is the ‘common
currency’ when used as the language of corporate responsibilities in the field of business and
human rights which enables states, businesses, and civil society actors to speak the same
language as to what the expectations are regarding protection of human rights against harm
from corporate activity.?” Although the terms may differ in their exact meaning when utilised
in different contexts, they are part of a body of terms that enable a language of articulation of

corporate responsibility that is widely accepted.

In fact, the lingua franca status of human rights due diligence and corporate responsibility in

particular has enabled both to exist as a language detached from the UN Guiding Principles

* The Equator Principles (4th edn, 2020) Preamble.
» Organisation for Economic Cooperation and Development, OECD Recommendation of the Council on
Common Approaches for Officially Supported Export Credits and Environmental and Social Due Diligence (2016).
% Vereniging Milieudefensie (n 13), para 4.4.1.
27 Backer (n 9).
* ibid.
¥Deva(n2)7.
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itself.’** What this means is that the normative characteristics that are expressed through the
language of the UN Guiding Principles exist through the underlying normative
presuppositions of the entity or person communicating in the language.** As a result, while the
UN Guiding Principles may have a thin conception of the normative foundations of its posited
‘social expectations’ of corporate responsibility”> — it can supplement existing legal
conceptualisation through its language. This is perhaps what the legislations do, by drawing
authority from the UN Guiding Principles through its use of the language, to supplement and

provide guidance to existing law on corporate responsibility.

Many applicants, similar to those in Milieudefensie, when approaching a court to allege harm
to their human rights from the activities of transnational corporations, articulate their claims
in the language of the UN Guiding Principles.*® This was noted in the aforementioned report
from Debevoise.** What the report also found was that there is an increased expectation of
direct references to the UN Guiding Principles by courts in the coming years due to the
adoption of national laws which base their rationale for adoption under the UN Guiding
Principles, as stated above.*® However, that said, direct references to the UN Guiding Principles
in judicial pronouncements are rare, if at all.** Court references are primarily to domestic laws
and legal principles, even if the rationale for the laws (that enabled the court to hear the cases)

are mentioned as the UN Guiding Principles.*”

§1.2 The UNGPs as an evidence-based project
In this articulation of a baseline, John Ruggie stated that the model of the UN Guiding

Principles explicitly steered away from the top-down exclusive state-based model of regulating

30 Backer (n9).

3 ibid.

32 Ruggie, Just Business (n 6) 91 (a social expectation is one where standards of conduct are defined by what
society expects and violations of these standards are subject to ‘the courts of public opinion,” a phrase used in
UNHRGC, ‘Protect, Respect and Remedy: a Framework for Business and Human Rights” A/HRC/8/5 [7 April
2008], para 54.).

¥ David W Rivkin and others (n 16) 15.

3 David W Rivkin and others (n 16).

* ibid 14.

% ibid.

%7 ibid.
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conduct that many human rights lawyers and academics had called home.*® He observed that
‘[wlith only rare exceptions, companies are subject not to international law, but to the domestic
laws of states where they are incorporated and operate’ and that no international organisation
has direct access or authority over the regulation of private entities.*® As such, Ruggie distilled
business and human rights norms for the UNGPs, as common principles, from such a domestic

patchwork of laws and norms.*

Ruggie also placed reliance on the 2006 International Law Commission report on the
fragmentation of international law,*" which emphasised the plurality of law making (or norm
formation) in the modern globalisation context.** The ILC study notes the non-existence of
homogeneity in the nation-state in the sense of conflicting traditions and social objectives
which have led to less coherence in national law; however, the responsiveness of pluralism has
counterbalanced such phenomena.”” The ILC concludes that there is no ‘homogenous
hierarchical meta-system’ that could be utilised to address problems of a transnational nature
(in the geographical sense), e.g., corporate responsibility, and pluralism of law pointing to
varied values will have to be borne in mind when international law and norms necessitate a

degree of coherence.* The ILC further states,

For a legal system that is regarded in some respects as unjust or unworkable, no
added value is brought by the fact of its being coherently so. Therefore, alongside
coherence, pluralism should be understood as a constitutive value of the system.

Indeed, in a world of plural sovereignties, this has always been so0.®

% John Gerard Ruggie, ‘Global Governance and “New Governance Theory”: Lessons from Business and Human
Rights’ (2014) 20 Global Governance: A Review of Multilateralism and International Organizations 5, 8-9.

¥ ibid 9.

* ibid.

! ibid 12.

# UNGA, ‘Fragmentation of International Law: Difficulties Arising From the Diversification and Expansion of
International Law: Report of the Study Group of the International Law Commission, Finalized by Martti
Koskenniemi’ A/CN.4/L.682 (13 April 2006) UN Doc A/CN.4/L.682, para 493.

 ibid.

“ ibid.

* ibid, para 491.
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Nonetheless, the different substantive legal elements of varied regimes therefore needed an
interface or a common internationalised starting point. The UN Guiding Principles, through
its distillation of common principles, aspired to be this common (political project of) normative
understanding of business and human rights. For Ruggie, the traction of the adoption and
legacy of the UN Guiding Principles reflect the acknowledgement that universal principles can
be derived for non-state actors like transnational corporations, not just states, in international
law, from the commonality of domestic laws and expectations.*® The UN Guiding Principles
provide a good basis for interpreting how a minimum floor of corporate conduct looks like
across (and irrespective of) national legal systems. It enables one to visualise global supply chain
responsibility without engaging in comparative research by placing reliance on the research
already undertaken in the process of formulation of the UN Guiding Principles through
Ruggie’s extensive study of national laws on corporate conduct.*” Even if one accepts that the
UN Guiding Principles do not accurately reflect a commonality of national laws, its near-
universal acceptance as a baseline of corporate responsibility, as demonstrated above, provides
a sufficient basis to assume that it is nonetheless a should standard rather than an is standard.
That is, that national laws should reflect this common baseline even if they do not do so
currently. The budding legislation on the topic, like the aforementioned European laws
demonstrate progress towards this particular direction instead of any repudiation of the UN
Guiding Principles’ common baseline. One thing is clear, however, that supply responsibility

and human rights due diligence are critical parts of the minimum floor.

Ruggie states that his appointment as the Special Representative of the Secretary General had
the ‘objective (...) to find acceptable ways to expand the scope of [the UN human rights] regime
to address the conduct not only of states and individuals, which it now does (with mixed
results), but also of business enterprises’.* His survey of national legal systems revealed that

nearly no national system had liability systems that ignored the separate legal entity of the

»>

* Ruggie, ‘Global Governance and “New Governance Theory™ (n 38) 516.

¥ OHCHR, ‘Addendum: Human rights and corporate law: trends and observations from a cross-national study
conducted by the Special Representative’ A/HRC/17/31/Add.2 (23 May 2011) UN Doc A/HRC/17/31/Add.2.

* Ruggie, ‘Global Governance and “New Governance Theory” (n 38) 13.
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enterprises in question; his aim was therefore not to establish a system of liability that upended
national law but to incorporate human rights into already existing practices of risk
management/business decision making by corporations that did not adhere to legal separation

of enterprises.*

This commonality of positive laws formulations is close to what the conception of jus gentium
privatum is, described earlier in the thesis which is exactly that: the commonality of positive
laws of nations that apply between persons. As a result, given that (Pillar IT of) the UN Guiding
Principles can be considered a baseline akin to jus gentium privatum, and the fact that the
relational justice corporate responsibility formulation is largely congruent with the UN

Guiding Principles, as is shown below, is a strong reaffirmation of the assertions in the thesis.

Admittedly, if one remembers how jus gentium privatum was presented in the thesis before, it
referred to a common body of positive law in nations and a valid criticism would be that the
UN Guiding Principles, even under broad definitions, would not be positive law. However, the
UN Guiding Principles, to be treated as having a nature akin to jus gentium privatum, need not
be positive law by itself since it represents the broad commonality in jus gentium privatum and
is not a particular instance of a positive law. Particular instances of positive laws would be the
human rights due diligence legislation discussed in Chapter 6, which, as was highlighted before,
all refer to the UN Guiding Principles. The issue however remains that the UN Guiding
Principles were not exclusively drawn from the commonality of positive laws but also of societal
expectations of what just corporate conduct should be. Irrespective of whether the UN Guiding
Principles can be treated as close to jus gentium privatum or not, what is clear is that with the
adoption of the human rights due diligence laws that refer to the UN Guiding Principles as the
authoritative instrument, its position as a global baseline is cemented further with each passing

day.

¥ ibid 14.
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§2 Supply chain responsibility

§2.1 The UNGPs and corporate responsibility

With its importance laid out, the echoes of the substance of the UN Guiding Principles as
regards supply chain liability first and then human rights due diligence with relational justice
can be demonstrated. As a refresher, the UN Guiding Principles are divided into three pillars:
Pillar I concerns state responsibility towards third party (corporate) harms from human rights;
Pillar IT concerns the corporate responsibility to respect human rights; and Pillar IIT concerns
access to justice. Pillar II is the pillar relevant to this thesis, which is where Principles 11 to 23

fall, which include the principles on corporate responsibility and human rights due diligence.

Pillar I, that relates to states’ own obligations under international law has a territorial focus (as
also is the case with human rights treaties); judicial mechanisms under Pillar IIT also face the
same territorial constraint.®® This presents itself as the question whether
legislative/enforcement/judicial jurisdiction extends extraterritorially for corporate

responsibility, and much literature is available on it.*!

0 However, other non-state-based mechanisms like multistakeholder initiatives and company-level operational
grievance mechanisms would not have a territorial constraint. Nonetheless, the focus of the thesis is not on
dispute settlement which presents questions distinct from those addressed in the thesis. For more on company-
led grievance mechanisms, see Ben Grama, ‘Company-Administered Grievance Processes for External
Stakeholders: A Means for Effective Remedy, Community Relations, or Private Power?’ (2022) 39 Wis Int'1 L]
71.

°! Ekaterina Aristova, ‘The Future of Tort Litigation against Transnational Corporations in the English Courts:
Is Forum [Non] Conveniens Back?’ (2021) 6 Business and Human Rights Journal 399; Liesbeth Enneking,
‘Foreign Direct Liability and Beyond - Exploring the Role of Tort Law in Promoting International Corporate
Social Responsibility and Accountability’ (SSRN Scholarly Paper, 11 May 2012)
<https://papers.ssrn.com/abstract=2206836> accessed 3 July 2020; Liesbeth Enneking, ‘The Future of Foreign
Direct Liability: Exploring the International Relevance of the Dutch Shell Nigeria Case’ (2014) 10 Utrecht L Rev
44; LFH (Liesbeth) Enneking, ‘Judicial Remedies: The Issue of Applicable Law’ in Human Rights in Business:
Removal of Barriers to Access to Justice in the European Union (2017); Howard M Erichson, ‘The Chevron-
Ecuador Dispute, Forum Non Conveniens, and the Problem of Ex Ante Inadequacy Lessons from Chevron’
(2012-13) 1 Stan ] Complex Litig 417; To see an elaboration of different kinds of jurisdiction, see, for example
Alex Mills, ‘Rethinking Jurisdiction in International Law’ (2014) 84 British Yearbook of International Law 187.
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Pillar II responsibilities of corporations are however, as outlined above, non-territorial in
nature and presents as independent of obligations prescribed by states under domestic law or
whether remedial mechanisms enforce those obligations under domestic courts. These are,
indeed, the norms of corporate conduct that are horizontal without regards to national legal
systems or territorial boundaries. Supply chain responsibility is an integral part of this

transnational responsibility.

However, one should be careful not to think of the UN Guiding Principles’ articulation of Pillar
IT as state-free law,>? but rather as state-independent responsibility. The UN Guiding Principles
are ‘intergovernmentally initiated soft law’ which, with state support, seeks to regulate
corporate conduct beyond a territorial conception of national law, as markets have become

borderless in globalisation while governments are bound to their territory.*

As regards supply chains, Pillar III of the UN Guiding Principles formulates corporate
structures as a barrier for access to justice.” The UN Guiding Principles simply state that states
should not erect additional barriers, and merely observe that ‘[tJhe way in which legal
responsibility is attributed among members of a corporate group under domestic criminal and
civil laws facilitates the avoidance of appropriate accountability’.”> Nothing else is provided as
regards this particular legal barrier to corporate responsibility in the entire document, but John
Ruggie did have complex corporate structures in mind as the Special Representative as

understood from the elaborate norms governing ‘direct link[s]” between corporations.

°2 Gunther Teubner (ed), ““Global Bukowina”: Legal Pluralism in the World Society’ in Global Law Without a
State (Studies in Modern Law and Policy, Dartmouth 1997); See generally Gunther Teubner (ed), Global Law
Without a State (Studies in Modern Law and Policy, Dartmouth 1997).

*3 Karin Buhmann, ‘Business and Human Rights: Understanding the UN Guiding Principles from the
Perspective of Transnational Business Governance Interactions’ (2015) 6 Transnational Legal Theory 399, 402
03 and 410.

* UNHRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework’ A/HRC/17/31 (21 March 2011) UN Doc A/HRC/17/31 (hereinafter
‘UNGPs’), 29.

> ibid.

% UNGPs (n 54), Principle 13(b).
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§2.2 Specificities of supply chain responsibility in the UNGPs

So, how do the UN Guiding Principles address the transnationality as meaning different legal
entities in different jurisdictions? What kind of responsibility do the principles envisage? To
begin, a deeper look at what the UN Guiding Principles 13(b) say is warranted. This is the

principle mentioned in the previous chapter as embodying supply chain responsibility:
13. The responsibility to respect human rights requires that business enterprises:

(...) (b) Seek to prevent or mitigate adverse human rights impacts that are directly linked
to their operations, products or services by their business relationships, even if they have not

contributed to those impacts.*

This is in contrast to Principle 13(a) which deals with situations where a corporations is causing
or contributing to a human rights impact, and therein the responsibility is of a higher standard
to ‘avoid causing or contributing’ to impacts,® instead of the ‘seek to prevent or mitigate’
responsibility above. The responsibility to provide remedy only exists when causing or
contributing to human rights impacts, and not over directly linked impacts.* For an important
principle that delineates responsibilities in supply chain relationships, however, the
justification of this directly linked responsibility is strikingly scarce within the instrument itself.
Nonetheless, what is clear is that the responsibility of corporate entities under the UN Guiding
Principles conception has little to do with ‘political, contractual, economic or geographic

proximity’.%

The business responsibility to respect human rights under Principle 13(b) extends to those
human rights impacts that are connected by the ‘operations, products or services’ of the

enterprise in question through its business relationships.®* This is the terminology that the

%7 ibid, Principle 13(b) (emphasis supplied).

%8 ibid, Principle 13(a).

* ibid, Principle 22.

% UNHRC, ‘Report of the Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and other Business Enterprises, John Ruggie: Clarifying the Concepts of “Sphere of
influence” and “Complicity” UN Doc A/HRC/8/16 (15 May 2008) para 15.

¢ ibid.
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cascading responsibility argument in the thesis borrows from. The commentary to Principle 13

further states that:

“business relationships” are understood to include relationships with business
partners, entities in its value chain, and any other non-State or State entity directly

linked to its business operations, products or services.®

This is not an unlimited general responsibility to act for the betterment of human rights, and it
stops at this ‘direct link’ with no concept of any ‘indirect link’ or any responsibility arising
therefrom.® The Interpretive Guide of the UN Office of the High Commissioner for Human
Rights (OHCHR) states that ‘business relationships’ for the purposes of UNGPs principle 13(b)
includes ‘relationships in [the corporation’s] value chain, beyond the first tier, and minority as
well as majority shareholding positions in joint ventures.** The establishment of a business
relationship is by way of ‘a link’ between the activities of the causal agent and the operations,

products or services of the corporation.®

The direct linkage of the human rights impact and the corporation’s operations, products or
services have no bearing on or upon the causal relationship between the impact and the
corporation.® This link’ is through another enterprise. The direct link formulation, most
importantly, does not shift responsibility from the subcontractor to the company.”” This
responsibility of the buyer corporation is unique and independent of the responsibility of the
supplier company causing the harm. In essence, the transnational corporation has a
responsibility to take into human rights impacts far beyond the immediate (contractual)

relationship. It has a responsibility to prevent and mitigate adverse human rights impacts all

¢ UNGPs (n 54), Commentary to Principle 13.

% Letter from UN OHCHR, ‘Request from the Chair of the OECD. Working Party on Responsible Business
Conduct’ (27 November 2013) para 10.

¢ UN OHCHR, The Corporate Responsibility to Respect Human Rights: An Interpretive Guide (2012) 5; Letter
from UN OHCHR, ‘The Issue of the Applicability of the Guiding Principles on Business and Human Rights to
Minority Shareholdings’ (26 April 2013) 2.

% UN OHCHR, ‘The issue of the applicability of the Guiding Principles on Business and Human Rights to
minority shareholdings’ (n 64).

% UN OHCHR, ‘Request from the Chair of the OECD Working Party on Responsible Business Conduct’ (n 63)
para9.

% ibid para 12.
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the way down the connected relationships through the establishment or continuation of a
particular business relationship. This is a crucial congruence of our conception of supply chain

responsibility in the UN Guiding Principles and the thesis.

What this responsibility practically means is that, for example, when human rights impacts are
felt in a factory or from a supplier that is separate from the production line of the enterprise in
question, responsibility does not arise under that circumstance for the transnational
corporation since it is not directly linked to the products or services connected to the enterprise
by its business relationship.®® The supplier, however, retains responsibility for the entirety of
the impacts it causes. Does the legal responsibility in the private law articulation of the thesis

look quite different from that elaborated in the UN Guiding Principles 13(b)?

It can be seen that under the framework of relational justice, the legal conception of
responsibility traces that of the UN Guiding Principles Pillar II in Principle 13(b). This is
because the relationship between the enterprise and its supplier or subcontractor ceases to be
just when it may;, in effect, cause the relationship between the supplier or subcontractor and its
employees or third parties to become unjust. This is what is termed earlier in this thesis as the
cascading effect of just relationships. Moreover, an interpretation that a complex supply chain
structure would outsource responsibility does not fit the telos of private law as conceived in
relational justice and interpersonal human rights. The position established before is that the
economic realities of a business transaction extend far beyond the bilateral (contractual)
transaction. In congruence with the UN Guiding Principles, this responsibility as is laid out in
the thesis is not merely transactional but relational, in the sense that it continues to apply to
relationships beyond the immediate considerations of a particular transaction. For example,

relational responsibility applies in cases of cotton sourced from slave labour plantations, which

% UN OHCHR, ‘Request from the Chair of the OECD Working Party on Responsible Business Conduct’ (n 63)
para 11.
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can be far removed from the immediate transaction of the purchase of garments but is

implicated in the business relationship.%

To return to the text of the UN Guiding Principles and its interpretation: it says that
corporations have a responsibility to respect human rights in circumstances of direct link to
human rights impacts through its operations, products or services.”” The direct link to
operations, products and services provides a concretely discernible boundary of responsibility.
However, the reflection of responsibility in the UN Guiding Principles does not neatly reflect
the corporate structure actually in law. In fact, the corporate structure is not a consideration
for the accrual of responsibility at all in the UN Guiding Principles which banishes the question
of into corporate form into the barriers for access to remedy in Pillar III. The responsibility to
‘seek to prevent or mitigate’ impacts is a prima facie best efforts obligation,” implying that the
responsibility in a transaction or an ongoing relationship between two business parties does

not end at the two parties but goes further.

§2.3 No general limit on supply chain responsibility

The preparatory documents for the UN Guiding Principles clearly critique the limitations of
the legalistic definition of control and causation to define responsibility.” The position of the
Special Representative, John Ruggie, was that control (and causation) is too restrictive a
concept for practically defining corporate responsibility for limiting harms, even in the context
of voluntary corporate support for human rights protections.”” The responsibility of
corporations to respect human rights does not merely restrict itself to business activities in

business relationships but also ‘non-business activities’ in business relationships like loans of

% See, for example, the legal obligations in An act to ensure that goods made with forced labor in the Xinjiang
Uyghur Autonomous Region of the People’s Republic of China do not enter the United States market, and for
other purposes (US 2021).

7 UNGPs (n 54), Principle 13(b).
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72 UNHRC, ‘Report of the Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and other Business Enterprises, John Ruggie: Clarifying the Concepts of “Sphere of
influence” and “Complicity” (15 May 2008) UN Doc A/HRC/8/16 (hereinafter ‘Sphere of Influence Report’),
para 17.
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vehicles.” Ruggie observed that this responsibility is more far reaching than the legal definition
of ‘complicity’ a la international criminal law which was important in the (erstwhile) cases
under the US Alien Tort Stature where private law actions were brought against corporations
for violation of international law.” Complicity, in international criminal law is the liability
arising from being involved in a crime without having physically participated in it.” In contrast,
one way private law dealt with the problem of the separation of corporate entities (legal
distance) was to work around it by holding parent companies accountable for their own actions

when subsidiaries caused harms abroad.”

This is not a trivial matter as, in a report that is part of the preparatory work for the UN Guiding
Principles, it was observed that a substantial percentage of corporate harm is such ‘indirect
harm’ that includes suppliers where the company in concern is not the entity that is directly
causing the abuse.” The report goes on to state that ‘[s]Jupply chain cases stood out from other
indirect cases because the companies’ connection to alleged abuses remained constant: firms,
although a step removed, were viewed as responsible for human rights abuses in their supply
chain.’”® There was a strong public expectation for corporate responsibility, even if court-
pronounced liability was lagging far behind this expectation.® Purchasing goods even from sole
suppliers is an unrelated party transaction in the eyes of law but it should not be, as was the

argument from Ruggie, since responsibility for human rights harms clearly extends to such

7% ibid, para 22.

7> ibid, paras 29 - 32.

76 Marina Aksenova, Complicity in International Criminal Law (Bloomsbury Academic 2016) 1; Miles Jackson,
“The Structure of Complicity’ in Complicity in International Law (Oxford University Press 2015) 10.

77 UNHRC, ‘Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, John Ruggie - Business and human rights: mapping
international standards of responsibility and accountability for corporate acts’ (19 February 2007) UN Doc
A/HRC/4/35, para 29 (Here, the Special Representative of the Secretary General cites Connely v RTZ [1997]
UKHL 30 and Lubbe v Cape [2000] UKHL 41 from the UK as examples).

7 UNHRC, ‘Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises - Corporations and human rights: a survey of the
scope and patterns of alleged corporate-related human rights abuse’ (23 May 2008) UN Doc A/HRC/8/5/Add.2,
para 36.

7 ibid, para 41.
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cases.®! Responsibility thus applies to ‘zero shareholders’, as John Ruggie calls the entities where
no shareholding relationships exist but the business connection is strong with contractual
relationships.®? Hence, in the case of suppliers, responsibility to respect human rights arises

even if a fraction of the supplier’s output is utilised.®

Exactly how far along the supply chain this responsibility extends depends on a case-by-case
contextual basis of country, sector, sourcing conditions and the partner itself which is to be
revealed by the company due diligence processes.®* It was observed by the UN Secretary
General that responsibility on other concrete bases, such as those based on trade volume or
material volume (of how much input is tainted by human rights impact in a product or service)
may give false sense of numerical precision resulting in companies operating just below the
threshold required.® It universalises requirements that should ideally be based on a case-by-
case basis,® (i.e., to see whether the corporate relationships are just) instead of responsibility
being determined on characteristics of the final product or service. The guidance on the UN
Guiding Principles coming from the aforementioned Interpretive Guide states that the
corporate structure does not matter for whether the corporation has to respect human rights
but rather how they are to do so.” Which corporate entity has liability is relegated to national

law.®8

In the elaboration of cascading responsibility in the previous chapter, it was emphasised in the
discussion on the web of relationships that it would be inherently arbitrary to carve out a

general limitation with the supply chain to state that responsibility ceases to exist beyond that

8 UNHRC, 'Protect, Respect and Remedy: a Framework for Business and Human Rights’ (n 108), para 13.

8 OECD, ‘Global Forum on Responsible Business Conduct: Expert Letters and Statements on the Application of
the OECD Guidelines for Multinational Enterprises and UN Guiding Principles on Business and Human Rights
in the Context of the Financial Sector’ (2014), letter from John Ruggie dated 22 October 2013.

8 ibid.

# UNHRC, ‘Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises: Business and human rights: Towards operationalizing
the “protect, respect and remedy” framework’ (22 April 2009) UN Doc A/HRC/11/13, para 75.

% UNGA, ‘Human rights and transnational corporations and other business enterprises Note by the Secretary-
General’ (19 August 2010) UN Doc A/65/310, para 36(b)(ii).

8 ibid.

% UN OHCHR, The Corporate Responsibility to Respect Human Rights: An Interpretive Guide (n 64) 22.
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line. Reliance was placed on Henry Shue’s repudiation of the concentric circles analogy, in
stating that there is no reason why the priority of duties should diminish from the first circle to
the next.® This case-by-case basis of responsibility is also clearly visible from Principle 13(b)
as there can be no general limitations of responsibility to specific supply chain tiers which are
inherently arbitrary. The limitations of the responsibility in Principle 13(b) are just not

generally discernible; this does not mean that the responsibility is unlimited.

Given the scope and understanding of Principle 13(b) as elaborated, the assertion of cascading
responsibilities is fully congruent with the understandings of supply chain responsibility in the
UN Guiding Principles under Principle 13(b). It is now shown what human rights due diligence
means in the UN Guiding Principles and how it is congruent with the process responsibility in

relational justice elaborated in the previous chapter.

§3 Human rights due diligence explained

The thesis, as one may recall, focuses on Pillar II of the UN Guiding Principles. This second
pillar contributed to the clarification of corporate responsibility in 2011, inter alia, in two major
ways: it reaffirmed that corporations should respect human rights throughout their business
operations (explained above),” and it introduced human rights due diligence as a mechanism

91

of how corporations were to do so,”! moving away from the ‘name and shame’ (reactive)

paradigm to a ‘know and show’ (proactive) paradigm.®

¥ Henry Shue, ‘Mediating Duties’ (1988) 98 Ethics 687, 693.

* Human Rights Council, ‘Report of the Special Representative of the Secretary-General on the issue of human
rights and transnational corporations and other business enterprises, John Ruggie’, A/HRC/17/31 (21 March
2011), endorsed by Human Rights Council, ‘Human rights and transnational corporations and other business
enterprises’, A/HRC/RES/17/4 (6 July 2011) (hereinafter ‘UNGPs’), Principle 11.

! UNGPs (n 54), Principle 17.

°2 ibid, commentary to Principle 15; UNGA, Statement by Professor John Ruggie (65th session of the General
Assembly - Third Committee Item no. 68[b]) (26 October 2010) 1; UNHRC, ‘Report of the Special
Representative of the Secretary-General on the issue of human rights and transnational corporations and other
business enterprises, John Ruggie: Addendum - Human rights and corporate law: trends and observations from
a crossnational study conducted by the Special Representative’ A/HRC/17/31/Add.2 (23 May 2011) UN Doc
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Human rights due diligence, as Ruggie states, begins with the questions of how corporations
are to respect human rights; as the questions of whether corporations should be subject to
human rights responsibilities is already stale.”® For example, currently no state in the binding
treaty negotiations, even those opposed to the treaty, argues that human rights are not the
concern of corporations.” Ruggie suggests that human rights due diligence has largely been
absent from the ‘grand debate’ on corporate responsibility, but it is one of the most
straightforward means to the ends of securing social justice by means of corporate human
rights responsibilities.”® As will be seen, at a fundamental level, both relational justice and
human rights due diligence have the same ends: to ensure respect for the rights and dignity of

persons.

This section describes what human rights due diligence is. It then moves on to the debate over
the nature of human rights due diligence as a process or substance, to elaborate that this chapter
uses the term human rights due diligence as a process conception and not as a substantive
standard. The section finally leaves with laying down the consequences of this process-

substance distinction.

§3.1 What is human rights due diligence?

Human rights due diligence is the process of uncovering risks to third parties.*® It is tied to the
primary substantive responsibility that businesses should respect human rights as a global
minimum standard of conduct (not unlike interpersonal human rights).”” It should be said at
the outset that the exact meaning of human rights due diligence is contested even after more

than a decade since the adoption of the UN Guiding Principles.”® However, as has been said

% John Gerard Ruggie and others, ‘Ten Years After: From UN Guiding Principles To Multi-Fiduciary
Obligations’ (2021) 6 Business and Human Rights Journal 179, 182-83.

% UN OHCHR, ‘Report on the eighth session of the open-ended intergovernmental working group on
transnational corporations and other business enterprises with respect to human rights’ UN Doc A/HRC/52/41
(30 December 2022).

% Ruggie and others (n 93) 183.

% ibid 186-87.

%7 ibid, Principle 11 and its commentary.

% Deva (n 2).
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before, the terminology proves to be a valuable resource, even with its contested contours, as a

lingua franca of the corporate risk-identification process.
The UN Guiding Principles introduce human rights due diligence in Principle 17 as:

In order to identify, prevent, mitigate and account for how they address their adverse
human rights impacts, business enterprises should carry out human rights due
diligence. The process should include assessing actual and potential human rights
impacts, integrating and acting upon the findings, tracking responses, and

communicating how impacts are addressed. Human rights due diligence:

(a) Should cover adverse human rights impacts that the business enterprise may cause
or contribute to through its own activities, or which may be directly linked to its

operations, products or services by its business relationships;

(b) Will vary in complexity with the size of the business enterprise, the risk of severe

human rights impacts, and the nature and context of its operations;

(c) Should be ongoing, recognizing that the human rights risks may change over time

as the business enterprise’s operations and operating context evolve.”

What is amply clear from this formulation by the UN Guiding Principles is that the similarity
of (the) nomenclature (of due diligence) with the existing corporate due diligence notion was
deliberate so as to enable familiarity with corporate processes.'® It was not, however, intended
to reproduce existing understandings or processes within the corporate governance system,'®!
and nor was it intended to replicate the public international law understanding of due diligence,

as is shortly explained.

Importantly, the UN Guiding Principles explicitly mention human rights due diligence as a

process demand and not a substantive demand.'® This is confirmed by the reports of the UN

% UNGPs (n 54), Principle 17.
1% Ruggie and others (n 93) 186.
101 ibid.

122 UNGPs (n 54), Principle 17.
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Oftice of the High Commissioner for Human Rights (OHCHR) as well.'*® In fact, the OHCHR
states that human rights due diligence is a process that is in itself a bundle of four processes,
viz., the identifying, integrating, tracking and communicating components mentioned in the
quote from the UN Guiding Principles above.'™ The UN OHCHR Working Group on
transnational corporations (Working Group) confirms this four-part process understanding of

human rights due diligence.'®

The interpretation of the Working Group is important because
these interpretations are authoritative since the group has a mandate to ‘promote effective and

comprehensive dissemination of the [UN Guiding Principles].’%

Human rights due diligence is quite distinct from general corporate due diligence as
understood in securities transaction practice usually in context of mergers and acquisitions.'"”
Such corporate due diligence is intrinsically tied to the consummation of a transaction and
therefore involves disclosure of material facts to negotiating parties and has evaluation of
business risks as its primary goals.!®® Securities due diligence is therefore strictly transactional

in nature.'” Such due diligence mitigates the risk of the transaction being unsuccessful (and is

not usually mandatory under law).'°

The important distinction from existing corporate processes of due diligence a la risk
management/mitigation is that the human rights due diligence process is (a) not transactional,
but continuous, and (b) concerns risks to third parties, not to the business itself, to bring the

interests of third parties at the core of business decision making.!!! These two facets of human

' UN OHCHR - Working group on the issue of human rights and transnational corporations and other
business enterprises, ‘The report of the Working Group on the issue of human rights and transnational
corporations and other business enterprises’ UN Doc A/73/163 (16 July 2018), para 10; UN OHCHR,
‘Improving accountability and access to remedy for victims of business-related human rights abuse : the
relevance of human rights due diligence to determinations of corporate liability: report of the United Nations
High Commissioner for Human Rights’ UN Doc A/HRC/38/20/Add.2 (1 June 2018), paras 7 - 8.

14 UN OHCHR, UN Doc A/HRC/38/20 (ibid.), para 10.

15 ibid.

1% UNHRC, ‘Human rights and transnational corporations and other business enterprises’ UN Doc
A/HRC/RES/17/4 (6 July 2011), para 6(a).

197 Gary M Lawrence, Due Diligence in Business Transactions (Law Journal Press 2022).

198 jbid 1-8 to 1-9.

19 ibid 1-3.

119 ibid 2-3.

! Ruggie and others (n 93) 186-87.
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rights due diligence, Ruggie states, enables differentiation between companies that make
progress in respecting human rights, and those that simply fail to respect human rights.'?
Human rights due diligence thus focuses on risks to people instead of risks to business that

traditional due diligence focuses on.'"?

The continuous nature of human rights due diligence is reflective of its articulation as an
‘ongoing’ process in the aforementioned Principle 17(c) of the UN Guiding Principles.'* This
means that the corporation is to know and show that respect for human rights through its
operations and with business partners continue over time with variation of circumstances.'"®
Human rights due diligence is therefore an iterative process, rather than merely a transactional
one."® Human rights due diligence is conducted through all phases of conception, execution

and conclusion of business projects, as a result.!”

The human rights due diligence exercise must flow through the entirety of the value chain, and
the company’s control over a human rights impact becomes an irrelevant consideration for
assessing potential and actual impacts, much in line with the substantive requirements of
cascading responsibility elaborated in the previous chapter.!”® One of the most important
advancements of the human rights due diligence conceptualisation is that by way of requiring
one to assess risks to third parties, it necessitates corporations to evaluate their contribution to
the human rights impacts rather than due diligence as a means of externalising ‘fault’ for harm

to other entities (contrary to adjudicating procedures where fault determinations are crucial).'

Mere assessment of risks and monitoring performance as if one were conducting a social audit

with the expectation that situations might improve upon the betterment of conditions of other

12 ibid 9.

3 UN OHCHR (n 103), UN Doc A/HRC/38/20/Add.2, para 8.

114 UNGPs (n 54), Principle 17(c).

15 UN OHCHR, The Corporate Responsibility to Respect Human Rights: An Interpretive Guide (n 64) 33.
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(eds), Research Handbook on Human Rights and Business (Edward Elgar Publishing 2020) 91.
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entities in value chains would be woefully inadequate human rights due diligence.'® Social
auditing is the process of verifying compliance with human rights standards in supply chains
through inspections and interviews.' While social auditing can surely be a component of
human rights due diligence, it is widely understood that it is not a substitute for the same.'*

This is because it would not be ongoing, and therefore short-term, superficial and transactional

— while also producing blindness to structural issues when carried out.'?

Human rights due diligence, the Working Group states, ensures respect for the dignity and
rights of people (that the company might affect through its business operations).'?* With both
being based on human dignity, one can already start to the see the similarity between the
process demands of relational justice and the idea of human rights due diligence at this
juncture. To say that human rights due diligence holds an implicit idea of interpersonal justice,

as in relational justice, would not be farfetched.

Ruggie states that the impacts that are addressed through human rights due diligence may not
be financially material to the business of the company (unlike ordinary corporate due diligence
processes).'* Instead, human rights due diligence is aimed at incorporation of the experiences
and perspectives of the affected stakeholders right into the boardroom.'* This means that
human rights due diligence requires companies to view affected stakeholders ‘not as economic
units, but as individuals the equal of [business] executives’.'? It, thus, like relational justice,

aims at respect for the individual’s substantive equality (and self-determination) at its core,

120 ibid.

12! Tustine Nolan and Nana Frishling, ‘Human Rights Due Diligence and the (over) Reliance on Social Auditing
in Supply Chains’ in Surya Deva and David Birchall (eds), Research Handbook on Human Rights and Business
(Edward Elgar Publishing 2020) 118; For a concrete example, see Abigail Higgins, ‘Corporations Are Paying for
Worker Abuse Audits that Are “Designed to Fail”, Say Insiders’ (The Guardian, 10 October 2023)
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being primarily based on the respect for the person as they really are. This is why human rights
due diligence is not a purely business-driven process in either relational justice or the UN

Guiding Principles.

The adoption of a third party viewpoint with the engagement of stakeholders is a core necessity
- put simply, human rights due diligence should not be about de-risking value chains by
excluding suppliers, but rather engaging with these suppliers in order to genuinely improve the
lives of those potentially affected.'?® Structural discrimination like that of gender, sexuality and
race also therefore fall within the ambit of human rights due diligence even if the company
merely follows factual standards (i.e., all companies in the sector do X, so this company also

does X as a standard).'®

The flattening of importance of the voices of the board of directors and the (potentially)
affected people, is central to both human rights due diligence in the UN Guiding Principles,
and to relational justice through its important requirement of co-authorship. Human rights
due diligence, in essence, from a relational justice lens, reaffirms the view that unilateral
imposition of terms of relationships is unacceptable in considerations of just relationships. The
reason is similar to what Ruggie says about human rights due diligence: that a corporation can
never know its human rights impacts without having conducted human rights due diligence
and therefore cannot claim to be in a relationship of respect for human rights with the

130

potentially affected people.

Further, the process of human rights due diligence is to be understood as inherently proactive
rather than reactive, so it concerns, at its core, ex ante prevention and mitigation of harm rather
than ex post remediation.” In corporate liability, generally, the focus is on the ex-post

accountability mechanisms rather than delving into the human rights due diligence process,

128 ibid.

12 ibid.
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Law 921, 924.
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which is a major component as an ex-ante organisational behaviour prescription that is a
significant proactive component of this responsibility.’*> What is important to remember is
that the ex-ante component is not subordinated to ex-post accountability mechanisms through
an exclusive focus on the latter either in relational justice or in human rights due diligence

under the UN Guiding Principles.'*

For relational justice, as is explained in the previous chapter, human rights due diligence is a
necessary condition for corporate responsibility in relational justice because it enables
ascertainment of what the conditions of just relationships may be ex-ante. However, it is not a
sufficient condition of just relationships in the corporate context as ascertainment does not
mean substantive compliance with the supply chain responsibility. Within relational justice,
human rights due diligence reflects a facet of corporate responsibility that is separate from
substantive demands mentioned in the previous chapter and from remedial concerns in
general. It reflects the ideals of interpersonal justice by necessitating that the distinction
between decisions that are arbitrary or harmful from the perspective of respect for human

rights and those that are not be done ex-ante separate from remedial considerations.

This ideal is especially congruent with the position of human rights due diligence under the
UN Guiding Principles as a requirement of respect for the person and a requirement of co-
authorship. On human rights due diligence, Ruggie states, that for businesses, the process
means a management of social risks arising from the operations of the company and its
business relationships before the risks manifest as risks to the company itself, while, for
stakeholders, it is an authoritative framework to evaluate conduct of companies.'** In the UN
Guiding Principles, is not limited by what is illegal for the company to do; it requires the

company to address harms that may even be insufficiently protected by national law.'*
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Sherman, who was part of the drafting process of the UN Guiding Principles, states that while
human rights due diligence needs compliance beyond the law, it does not ‘operate in a law-free
zone’, and frequently, harms like discrimination, environmental damage, privacy and labour
rights are protected by legislation.”* Thus, part of human rights due diligence is also legal
compliance with positive law. Good faith is crucial to human rights due diligence and going
beyond the minimum required by law is essential for avoiding possible risks to the corporation
itself.’” Now, what might be suggested from the above discussion on human rights due
diligence is that it would be ordinarily understood as a process of discovering impacts and
internalising mitigation techniques into corporate decision making. What, therefore, is

consequential in the use of the term ‘process’?

§3.2 The process-substance distinction

Human rights due diligence, in its use of that term in the UN Guiding Principles to foster
familiarity in the corporate world, created some uncertainties as to its precise meaning: whether
it is merely a process or a standard of conduct, or both.'*® What the term process means has
already been elaborated earlier in the thesis (Chapter 2 §3.1), i.e., a process is understood in its

ordinary English sense as a conduct of a series of actions in a set procedure.

Human rights due diligence is not exclusively understood, or rather, meant to be understood
as a process generally in literature. The OHCHR working group elaborates that the relationship
between human rights due diligence and the law is complex; since, after all the process-
substance distinction is a creature of the law.'® For instance, the OHCHR report on the
relationship of human rights due diligence and legal liability states that ‘domestic regulatory
regimes can be designed such that human rights due diligence is itself a legal standard of

[behaviour].™* This conception would mean that human rights due diligence is in itself a

136 ibid 10 and 14.
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Principles on Business and Human Rights’ (2017) 28 Eur J Int’] Law 899, 908-09.

13 UNHRC, A/HRC/38/20/Add.2 (n 103), para 12.
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primary substantive demand, failure to comply with which may invite liability whether or not
damages occur from the breach of primary obligation or not.’*' As will be demonstrated in

Chapter 6, this is the case for some human rights due diligence laws.

The report states that, however, in ordinary private law regimes where there needs to be a
breach of a primary duty, human rights due diligence can be one of the several factors in, e.g.,
determination of negligence, when the causing of damage is necessary.'* One can gather from
these conceptions that the discussion on legal liability inevitably gravitates around what would
the court sanction and how rather than an ex-ante consideration of corporate responsibility,
even when human rights due diligence is inherently proactive in nature. Liability aspects of

human rights due diligence are also touched upon in Chapter 6.

Human rights due diligence as a process would entail that corporations are responsible for
human rights harms irrespective of them conducting due diligence; however, conceptualising
human rights due diligence as a standard of conduct would entail that responsibility is
discharged upon undertaking adequate human rights due diligence even if harms are ongoing
(thus shielding corporations from liability)."* The UN Guiding Principles clearly reject the
latter interpretation, and articulates that human rights due diligence is not a legal safe harbour
provision for liability.'** The conduct of human rights due diligence, understood as a verb,
would be a process that follows the procedure laid down in Principle 17 of the UN Guiding

Principles.

However, it would be wrong to overlook the language of Principle 17 in triggering the
substantive responsibility in Principles 11 and 13. Principle 11 simply states the substantive

responsibility that businesses should respect human rights, which includes a proactive avoiding
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harm component (underlined below) and a reactive addressing impacts businesses are involved

in component (italicised below).'* The text reads,

Business enterprises should respect human rights. This means that they should avoid
infringing on the human rights of others and should address adverse human rights impacts

with which they are involved.'*®

The elaboration of corporate responsibility heavily leans on the former proactive component.
Further detail is provided in Principle 13, which was explained before as containing the supply
chain responsibility principle, but the chapeau of Principle 13 is important here. Principle 13
begins with the text, ‘[tJhe responsibility to respect human rights requires that business (...)’
remove the possibility of impacts ex-ante and take action when impacts are caused or
contributed to.'*” This substantive component of avoiding impacts in cases of cause and
contribute, and seeking to prevent or mitigate in cases of direct linkage are clarifications of the
responsibility to respect human rights. However, the commentary to Principle 13 states that

further details are provided in Principle 19. Why is that so?

To understand that, it is relevant to see the formulation used in the chapeau of Principle 17 on
human rights due diligence, which states that ‘[iJn order to identify, prevent, mitigate and
account for how they address their adverse human rights impacts’ businesses should, inter alia,
integrate findings of human rights due diligence in business processes and act on the
findings.'*® What action needs to be taken is then elaborated in Principle 19, whose chapeau
states, ‘In order to prevent and mitigate adverse human rights impacts (...)" businesses should
take steps to cease or prevent the impact in cases of cause and contribute and utilise leverage in

cases of contribute and direct linkage.'*

The responsibility to prevent and mitigate arises from the responsibility to respect human

rights and not human rights due diligence per se; how the text of the UNGPs can be understood

45 UNGPs (n 54), Principle 11.
16 ibid (emphasis supplied).
ibid, Principle 13 (emphasis supplied).
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is that the process of human rights due diligence triggers the general substantive requirements
of Principle 11 and 13 into specific substantive requirements through information uncovered
in the process. Thus, the responsibility to respect human rights exists for corporations at all
times in all circumstances but triggers specific bespoke requirements in a particular
circumstance as per the findings from the human rights due diligence process. Simply put, the
corporate disregard for human rights may be a result of inadequate human rights due diligence
but is first and foremost the non-compliance with the substantive standard of the corporate
responsibility to respect human rights provided in Principles 11 and 13. The fact that these
principles come in that particular order is by design and not by chance. Human rights due
diligence as meaning a process in the thesis does not subsume substantive requirements within

itself to render the responsibility to respect human rights otiose.

However, the claim has to be clarified here: this is not to say that human rights due diligence is
exclusively a process with no regard for substance, as an empty vessel; it is, in fact, not so—since
substantive demands cannot be separated and are intrinsically intertwined with the process
demands, as in the reference to Principle 19 hereinbefore, and in relational justice as was argued
in Chapter 3. The assertion here is that the process demands of human rights due diligence are
in focus while the substantive demands are, as per the text of the UN Guiding Principles, part
of the responsibility to respect human rights, incorporated into human rights due diligence by
reference. Thus, failing to take substantive action to prevent and mitigate impacts is first and

foremost a failure of the responsibility to respect human rights.

To grasp this process-substance distinction fully, it is necessary to understand what a
substantive standard of due diligence is to understand what human rights due diligence under
the UN Guiding Principles is not. This substance conception is dominant in public
international law (and hence the particularly muddy waters when the term is used in the UN
Guiding Principles). Principle 1 of Pillar I in the UN Guiding Principles which mentions the

state duty to protect against human rights harms from third parties, is a good start.'*® This state
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duty is a substantive standard, i.e., a standard of conduct as a duty in public international law.""!

Unlike any Principles in Pillar II, Principle 1 talks of liability for failing to adhere to this
standard of conduct — Pillar I is very much legal in effect.'>* The language used in Principle 1
is that states should take ‘appropriate steps to prevent, investigate, punish and redress [human
rights] abuse [from corporations].’*® This is the verbatim language used by the UN Human
Rights Committee in General Comment 31 from 2004 but the UN Guiding Principles omit the
words, ‘or to exercise due diligence’ after ‘appropriate steps.’’** Due diligence is never
mentioned in Pillar I which mentions substantive standards and is exclusively used in Pillar II.
This is, again, not merely by chance but presumed to be by design since the public international
law conception of due diligence was not intended to be utilised when speaking of human rights

due diligence in the UN Guiding Principles. Hence the exclusivity of this language in Pillar II.
In public international law, due diligence

can best be viewed as a concept that lies at the interface between primary rules of conduct
and secondary rules of State responsibility. It is part of the subjective component of State
responsibility, but its content varies between different primary rule-sets in international

laW 155

Failure to comply with the primary rule, by not fulfilling due diligence requirements, results in

the ‘responsibility’ of states in international law in the sense of the Draft Articles on
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Responsibility of States for Internationally Wrongful Acts.!** Remember that this international
responsibility in the Draft Articles is different from the usage of the word responsibility in the
thesis. These Draft Articles, drafted by the International Law Commission have been stated to
restate the customary international law on state responsibility, i.e., legal liability of states which
are in breach of international obligations."” The conduct of due diligence would discharge the
primary obligation that such due diligence is anchored to.'"® However, the UN Guiding
Principles explicitly state that no amount of due diligence will discharge the liability of a

corporation, deviating from this interpretation.'*

Bonnitcha and McCorquodale suggest that while businesses have strict no-fault liability for the
human rights impacts from its own activities or where they contribute, the responsibility to
respect human rights is discharged where human rights due diligence is adequate (as a standard
of conduct) when it concerns human rights impacts directly linked to the operations, i.e. for
third party business relationships.'® Their understanding of the standard of conduct is one
where failure to be diligent in a factual sense entails responsibility.’® Human rights due
diligence is thus both a process and a standard of conduct when spoken of in the context of
third parties, as per Bonnitcha and McCorquodale.'> What Bonnitcha and McCorquodale state
is that essentially human rights is a process for the cases of cause and contribute but becomes

a standard of conduct in certain cases of direct linkage.'s’

Ruggie and Sherman state that human rights due diligence is consistently understood as a

process; without undertaking human rights due diligence, a corporation would never know its
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human rights impacts (and therefore cannot claim that it respects human rights).'** This is a
crucial element of congruence with our process requirements in relational justice. Ruggie and
Sherman say, that irrespective of whether it is a case of direct harm or impacts from third
parties, human rights due diligence is a process, the mere undertaking of which, cannot absolve
responsibility even in cases of direct linkage.'* To them, the characteristic of human rights due
diligence as a process is not contingent on the kind of relationship a corporation has with its

human rights impacts.'®

The thesis shares the understanding of human rights due diligence as a process, that is shared
with the UN working group as well;'*" it is therefore not a substantive standard of conduct to
perform specific actions, even though a substantive requirement may be triggered through
findings of human rights due diligence as aforementioned. Human rights due diligence is the
process by which corporations translate viewpoints external to business decisions and
internalise them within the organisation; it is a process of respect for the dignity and rights of
the persons who would interact (directly or indirectly) with the business through its operations,

products or services.'s®

An important caveat of this process assertion is that, human rights due diligence as a process
does not necessarily mean human rights due diligence as a process completely independent of
its outcome.'® It is a process tied to the specific standard of conduct of respect for human rights;
as a means, therefore its aim is to eradicate even the possibility of human rights impacts
completely.'”” The evaluation of the adequacy of the human rights due diligence process,

therefore, also takes into account the outcome - a good outcome of respect for human rights is
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indicative of a good compliance with human rights due diligence and vice versa, but cannot be

decisive in nature; the two are not completely disjoint.

Human rights due diligence in the previous chapter, if one may recall represented the ex-ante
requirements of interpersonal respect for self-determination and substantive equality. It was
elaborated that as a process, it enables substantive compliance with human rights but without
ascertainment of the terms of just relationships, substantive requirements cannot be met. Given
this formulation of human rights due diligence in relational justice in the previous chapter, it
was shown how the process component of relational justice is distinct from (but intertwined
with) the substantive demands of relational justice of a cascading nature. In light of the
aforementioned description of human rights due diligence in the UN Guiding Principles as a
process, and the relational justice articulation of the demands of the obligations associated with
the formation of just relationships in the previous chapter, one can notice the congruence in
the nature of the obligation as a process as well. The understanding of human rights due
diligence as a process and as a tool of participation in business decisions affirm the important
nature of the process, congruent with the understanding of relational justice, as an instrument
of co-authorship and a safeguard against unilateral term-setting in business relationships. It
further affirms, in congruence with the normative assertions through relational justice
presented in the last chapter, that mere conduct of human rights due diligence would not mean
that the relationship is just — but not conducting human rights due diligence guarantees that

the relationship will not be just.

Conclusion

The UN Guiding Principles are the global minimum standard of corporate responsibility, as
has been confirmed time and again by different institutions. Congruence of corporate
responsibility in relational justice with the UN Guiding Principles is thus an important
affirmation and demonstration of the possibility of wide acceptance of the normative potential
of the ideal of relational justice. This chapter explained the UN Guiding Principles baseline

position on the two aspects of supply chain responsibility and human rights due diligence. The
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UN Guiding Principles include within it this notion of responsibility arising from impacts
directly linked to operations, products or services of the enterprise which is what supply chain
responsibility in this thesis resembles — a responsibility separate from the responsibility of the
entity causing the harm but a responsibility nonetheless. This is largely congruent with the
notion of the cascading responsibility explained earlier in the thesis as being a case-by-case
determined responsibility on how a relationship may have influences on other relationships
being just. As such, there is no general limit, but the responsibility is not unlimited,

nevertheless.

This corporate responsibility inherently requires a process requirement in the form of human
rights due diligence. Human rights due diligence, as in the UN Guiding Principles, articulate it
as a process of uncovering impacts to third parties. Uncovering third party viewpoints
presupposes the inclusion of viewpoints other than those of the business. This proactive
responsibility, separate from the substantive corporate responsibility to respect human rights,
also reflects the processual requirements of relational justice in its necessity of co-authorship,

ex-ante nature and distinctness as a process requirement of corporate responsibility.
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