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5
Substantively just corporate conduct in

practice

Corporate responsibility before national courts

Introduction

In this second chapter of Part II of the thesis, it will now be shown how certain strands of case
law embody the normative assertion of human rights responsibility and a cascading
responsibility, as discussed in Chapters 1 and 3, in practice. This chapter focuses on the
substantive elements of relationally just corporate conduct and demonstrates how certain
leading cases reflect congruence of doctrinal understandings of corporate responsibility with
its relational justice understandings. This chapter demonstrates two elements of the relational
justice assertions in the thesis: that of the human rights nature of transnational corporate
responsibility and the cascading nature of this responsibility in the case of supply chains. As
opposed to this chapter’s focus on substantive responsibility, the processual responsibility of

human rights due diligence is discussed in legislation in the next chapter.
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Generally, business and human rights claims have not had much success in litigation.! The
reasons may be varied, including limitation periods,? jurisdictional issues,’ issues on whether
there is customary international law of human rights that corporations can violate,* issues of
burden of proof,’ issues of enforcement of foreign judgments,® among many different issues
that courts have ruled on in the years of rapidly developing case law and legislation which are
slowly inching towards more corporate accountability.” The position that doctrinal failures of
holding transnational corporations liable is unsustainable is increasingly becoming clear. In
2020, the Canadian Supreme Court suggested in its obiter that denial of remedy for human
rights violations by transnational corporations in private law cases might amount to a breach

of Canada’s own human rights obligations to protect against such harm.® Later that year, a UK

! Judith Schrempf-Stirling and Florian Wettstein, ‘Beyond Guilty Verdicts: Human Rights Litigation and Its
Impact on Corporations’ Human Rights Policies’ (2017) 145 ] Bus Ethics 545, 546; Iris van Domselaar and Ruth
de Bock, ‘The Case of David vs. Goliath. On Legal Ethics and Corporate Lawyering in Large-Scale Liability
Cases’ (2023) 26 Legal Ethics 74.

2 Jabir and others v KiK Textilien und Non-Food GmbH Landgericht, 10 January 2019, Landgericht7 O 95/15;
Michael Bader and others, ‘Strategic Litigation against the Misconduct of Multinational Enterprises: An
Anatomy of Jabir and Others v KiK’ (2019) 52 Verfassung und Recht in Ubersee / Law and Politics in Africa,
Asia and Latin America 156; Connelly v RTZ Corp Plc (No3) [1999] CLC 533 (EWHC); Rachel Chambers, ‘Is
Home State Litigation the Way to Fill the Lacuna in Corporate Legal Accountability for Human Rights
Violations Perpetrated in Host States Global Wrongs and Private Law Remedies and Procedures’ (2009) 4 |
Comp L 133, 144.

* Mdxima Acufia-Atalaya, et al v Newmont Mining Corporation, et al No. 20-1765 (Court of Appeals); Kiobel v
Royal Dutch Petroleum Co 569 US 108 (2013); Jesner v Arab Bank, PLC 138 SCt 1386 (US 2018).

* Kiobel (n 3); Nestlé USA, Inc v Doe 141 SCt 1931 (US 2021).

* Stephen Tully, «“
the Law of Torts’ in Stephen Tully (ed), Research Handbook on Corporate Legal Responsiblity (Edward Elgar
Publishing 2005).

¢ Yaiguaje v Chevron Corporation [2018] ONCA 472; Chevron Corporation v Donziger 833 F3d 74 (2d Cir 2016).
7 For an overview, see Chiara Macchi, ‘Business and Human Rights Litigation: Evolution and Trends’ in Chiara
Macchi (ed), Business, Human Rights and the Environment: The Evolving Agenda (TMC Asser Press 2022); For a
perspective on UK case law, see Richard Meeran, ‘Multinational Human Rights Litigation in the UK: A

Never Say Never Jurisprudence”: Comparative Approaches to Corporate Responsibility under

Retrospective’ (2021) 6 Business and Human Rights Journal 255; For an overview of US case law, see Candra
Connelly, ‘The Alien Tort Statute: An Avant-Garde Tool for Human Rights Or a Camoflaged Curse’ (2018-19)
87 U Cin L Rev 203; William S Dodge, ‘Corporate Liability Under the US Alien Tort Statute: A Comment on
Jesner v Arab Bank’ (2019) 4 Business and Human Rights Journal 131; For an overview of corporate
responsibility in Latin American courts, see Humberto Cantu Rivera and Miguel Barboza Lopez, ‘Corporate
Liability for Human Rights Abuses in Latin American Courts: Some Recent Developments’ (2022) 7 Business
and Human Rights Journal 481; For a general review of various jurisdictions as to their law regarding civil
liability for human rights harms, see Ekaterina Aristova and Catherine O’Regan (eds), Civil Liability for Human
Rights Violations: A Handbook for Practitioners (Bonavero Institute for Human Rights 2022).

8 Nevsun Resources Ltd v Gize Yebeyo Araya et al [2020] SCC 5, paras 119-120.
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case also observed that allowing transnational corporations to distance themselves from

downstream human rights harms in a contractual chain would be a ‘poor system of justice.”

Given that the case law jurisprudence is vast, and more importantly, divergent, the focus is on
the leading cases from the last six years to demonstrate the two elements of human rights harms
as private law actions and cascading responsibility of transnational corporations.'® This fixes
our focus on three cases, Nevsun v Araya (Canada),'! Nestlé v Doe (US),'? and Begum v Maran
(UK)." This is not to say that these are the only leading cases from the past five years. Cases
like Vedanta v Lungowe (UK),"* Okpabi v Shell (UK),"* and Milieudefensie v Shell (The
Netherlands),'¢ are strong contenders. Yet, they are regarding relationships of shareholding,
i.e., they (mostly) concern direct subsidiaries whereas the thesis is more focused on supply
chains, i.e., contractual relationships. However, if you may recall, Mileudefensie was discussed
when relevant in Chapter 4. Nonetheless, Nevsun and Nestlé directly relate to the human rights
nature of tort allegations against corporate conduct. Nevsun also (mostly) concerns
relationships of shareholding, but its discussion on the human rights nature of torts is unique
since no other case has addressed that question in detail. Moreover, the discussion on the
judgment specifically about the human rights nature of private law actions has no relevance to
and is not based on the type of corporate structure in question. Begum directly refers to the
responsibility in supply chain/contractual relationships which is the most relevant for our

purposes.

® Hamida Begum (on behalf of Md Khalil Mollah) v Maran (UK) Ltd [2021] EWCA Civ 326 [141].

10 Tssues of technical doctrine on manifestations of ordinary tort law as corporate responsibility is thus out of
scope. For instances, see Vedanta Resources PLC and another v Lungowe and others [2019] UKSC 20 (Supreme
Court); Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3 (UKSC); Chandler v Cape Plc
[2012] EWCA Civ 525 (EWCA Civ); Lubbe v Cape plc [2000] UKHL 41 (House of Lords).

" Nevsun v Araya (n 8).

12 Nestlé v Doe (n 4).

'3 Begum v Maran (n 9).

" Vedanta Resources PLC and another v Lungowe and others (n 10).

15 Okpabi and others v Royal Dutch Shell Plc and another (n 10).

'¢ Vereniging Milieudefensie et. al. v Royal Dutch Shell Plc, ECLENL:RBDHA:2021:5337 (Rb Den Haag) [The
Netherlands].
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The three cases help reinforce relational justice as a corporate responsibility framework: the
first two are on the geographical distance and the third one is on the legal distance. Nevsun, a
2020 case of forced labour in the Eritrean subsidiary of a Canadian company, addressed the
issue of human rights harms as common law torts. While corporate responsibility can be
framed as an ordinary tort in the form of, for example, negligence and battery, that a human
rights abuse from corporate activity is not the sum total of discrete torts is what Nevsun
highlights. In line with the relational justice view, as will be seen in this chapter, often the
motivation to file a case alleging corporate irresponsibility, is not compensation of harm like
any ordinary negligence case, but rather the symbolic value of having the violation of human

rights publicised."

In Nestlé, which was a case on child slavery in cocoa farms, the issue was more of whether the
US courts had jurisdiction to try the case against Nestlé US, which is why this case is only
discussed in brief. Nonetheless, there was a split opinion on whether human rights law
violations can create common law actions, and, contrary to the Nevsun majority judgment, one
of the opinions arrived at a negative answer, similar to the Nevsun minority opinion. This split
is interesting to explore in understanding what normative conceptions underlined human

rights torts as actionable or not specifically in the US.

Begum v Maran, decided in 2021, forms our illustration for a cascading responsibility. It is the
most recent case discussing the question of liability for acts that have human rights impacts on
the supply chain, which in this case was the death of a worker in a shipbreaking yard. Begum
crystallises the normative assertions in the thesis within doctrinal understandings of the tort of
negligence: that relationships cannot be just if it creates unjust relationships as a consequence.
It would appear from the broader context of the chapter in the thesis that these recent cases are

not an anomaly but rather the lack of human rights engagement in interpersonal interactions,

7 Oona A Hathaway and others, ‘Has the Alien Tort Statute Made a Difference? A Historical, Empirical, and
Normative Assessment’ (2022) 107 Cornell L Rev 1205.
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especially throughout supply chains in a globalised world, is the anomaly.'® That anomaly is

slowly trending towards being corrected.

An important thing to keep in mind is that these cases do not definitively determine liability.
Nevsun and Begum are striking out applications; meaning that, assuming all facts are true, the
court is to determine whether there is a triable issue with a reasonable prospect of success. The
facts thereafter have to be proved in the trial. Nestlé is a case on whether US courts have
jurisdiction, rather than the liability of Nestlé, but it still provides important observations on
the same. A case with a definitive liability is difficult to find because many cases in business and
human rights are settled before there is a full trial, e.g., in the case of Nevsun where the case was
settled before a trial could begin on determination of liability."* What this means is not that the
observations in these cases have no legal value — quite the opposite — if the facts alleged are
held to be true in a trial, there is a reasonable possibility that a court will reach the same
conclusion as in the judgments presented in this chapter. Begum, for example, was based on
UK Civil Procedure Rule 3.4(2)(a), which states that “The court may strike out a statement of
case if it appears to the court - (a) that the statement of case discloses no reasonable grounds
for bringing or defending the claim’.?* This means, as the Begum court observed, ‘[t]he court
must consider whether the claimant has a “realistic” as opposed to a “fanciful” prospect of
success’.?! The crucial difference with a full trial then is one of whether the facts are established
or not, not that the legal positions in such judgments are untenable in trials. Quite the contrary.
For the purposes of this thesis, it matters less whether that specific corporation was held liable
or not, and instead what is sufficient is to say that the legal positions in such arguments

elaborated hereinafter are sound. These characteristics of the cases are not reiterated for every

'8 Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time (Beacon Press 1944).
19 Bernise Carolino, ‘Nevsun Settles with Eritrean Plaintiffs in Relation to Landmark Supreme Court of Canada
Case’ (Canadian Lawyer Magazine, 5 November 2020) <https://www.canadianlawyermag.com/practice-
areas/litigation/nevsun-settles-with-eritrean-plaintiffs-in-relation-to-landmark-supreme-court-of-canada-
case/334916> accessed 28 April 2021.

20 Civil Procedure Rules 1998 s 3.4(2)(a).

! Begum v Maran (n 9) [22].
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case discussed herein, so it is requested for the reader to be aware of this background when

reading the chapter.

Even then, these cases may make a reader wonder why, after all that has been said about the
relational justice view of private law as beyond borders, national case law is being discussed,
especially after discussing the international law of the UN Guiding Principles. This is addressed
first in the first section which elaborates on the business and human rights treaty in negotiation
and the necessity of such cases even if the treaty were the only law on the topic. It further
elaborates how international law refers to private law for corporate responsibility and private
law then refers back to international law for the content of human rights responsibility giving
rise to what is effectively called a ‘hidden renvoi.’?* Then the chapter follows the

aforementioned order of a deep dive into Nevsun, Nestlé and Begum.

§1 From public international law to national courts

Dagan and Dorfman, in Interpersonal Human Rights, explain that they call the direct horizontal
obligations interpersonal human rights because of their fundamental character as a non-statist
obligation that applies directly between persons as the respect for their self-determination and
substantive equality.”? Chapter 3 flagged the Nevsun case for further elaboration. Two things
are observable here, one that the human rights responsibility is non-statist as a transnational
responsibility (in the sense of a geographical distance), and that they use the specific term
‘human rights’ which has a particular connotation as regards normative authority. Both will be
explained in this chapter with the help of Nevsun as practical doctrinal manifestations of how
corporate human rights responsibility is constructed in this thesis through interpersonal

human rights.

The non-statist nature of the responsibility from horizontal obligations has been discussed

elaborately in the preceding chapters. However, a good question to start, in context of the

*2 Isaac Ramsey, ‘Hidden Renvoi: The Search for Corporate Liability in Alien Tort Statute Litigation’ (2019) 107
Calif L Rev 2071.
» Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int'1 L J 361, 373.
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horizontal responsibility being non-statist, would be why are cases in national courts in
business and human rights relevant? Why not aim for a grand vision of a truly transnational
private law analysis distinct from any national system present today? Perhaps discuss the law
for an International Court of Civil Justice??* Since this part of the thesis has moved from ideal
theory to practice, the idealist hat is kept aside for a bit. First, to visualise the importance of
cases from national courts even in a global baseline standard of interpersonal human rights,
the business and human rights treaty is provided as an example. The fact that these are cases in
national courts does not mean that they are purely domestic; all cases discussed in this chapter

contain both the elements of geographical and legal transnationality.

§1.1 National law in the business and human rights treaty

The business and human rights treaty process was established in 2014 shortly after the UN
Guiding Principles were adopted in 2011 by the UN Human Rights Council so as to translate
into legal provisions what the UN Guiding Principles mandated in soft law.? The treaty process
is now a decade old and has produced various iterations ranging from a 2018 zero draft,” a

2019 revised draft,”” a 2020 second revision,? a 2021 third revised draft,” and the latest 2023

2 Maya Steinitz, The Case for an International Court of Civil Justice (Cambridge University Press 2019).

» UNHRC ‘Elaboration of an international legally binding instrument on transnational corporations and other
business enterprises with respect to human rights’ (14 July 2014) UN Doc A/HRC/RES/26/9.

% UN Office of the High Commissioner for Human Rights, “Zero Draft Legally Binding Instrument to Regulate,
in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (16 July 2018)
<https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBLpdf> accessed 17
March 2020.

7 UN Office of the High Commissioner for Human Rights, ‘Revised Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2019) <https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx> accessed 14
February 2020.

* UN Office of the High Commissioner for Human Rights, ‘Second Revised Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2020)

<https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/ OEIGW G_Chair-
Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf> accessed 6
September 2020.

¥ UN Office of the High Commissioner for Human Rights, ‘Third Revised Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2021)
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updated draft.* In none of these instruments is an international obligation of corporations
elaborated as regards human rights law. The text of the 2023 updated draft is a good

demonstration of the prominence of national law and national litigation.

Art. 8 of the draft, which elaborates on legal liability, asks states to provide for a system of
national liability.’! Art. 6, dealing with prevention, asks states to take legal measures to ensure
corporations respect human rights, prevent the occurrence of human rights harms, and
conduct human rights due diligence.”? National courts would thus be the guardians of human
rights,” who would enforce national obligations of corporations to respect human rights —
not an international court or obligations under international law. National law is paramount
in corporate responsibility, as has been discussed elsewhere, as a result of the preferences of the
Global North which prevailed over the Global South demands of an international legally
binding instrument on corporate responsibility since more than sixty years ago.** What is
important to understand is that even in the treaty which seeks to translate into specific treaty
law what the UN Guiding Principles left for the field in 2011, the legal obligations are a hybrid
obligation in the sense that these are national obligations that refer to international human
rights law instruments but applicable in private law actions (to be) enabled by public

international law obligations of states.

In fact, the text of the 2023 updated draft was updated, when compared to the 2021 third revised

draft, to use the word ‘obligations’ exclusively for states and the word ‘responsibility’ exclusively

<https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf>
accessed 2 November 2021.

3 UN Office of the High Commissioner for Human Rights, ‘Updated Draft Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business
Enterprises’ (2023) <https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-
transcorp/session9/igwg-9th-updated-draft-lbi-clean.pdf> accessed 3 August 2023.

*!ibid art 8.1.

32 jbid art 6.2.

 ibid art 9.1.

* Sundhya Pahuja and Anna Saunders, ‘Rival Worlds and the Place of the Corporation in International Law’ in
Jochen von Bernstorff and Philipp Dann (eds), The Battle for International Law: South-North Perspectives on the
Decolonization Era (Oxford University Press 2019); Karl P Sauvant, ‘The Negotiations of the United Nations
Code of Conduct on Transnational Corporations: Experience and Lessons Learned’ (2015) 16 The Journal of
World Investment & Trade 11.
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for corporations in international law.*> Under the treaty, corporations have responsibility in
international law and ‘legal liability’ in national law,*® while states have ‘obligations’ in
international law. This language was flagged in Chapter 1 in the elaboration of the horizontality
of corporate responsibility. So, even in case the treaty is adopted without dilution exactly as the
current text stands (which is unlikely), the current formulation of corporate responsibility
under the treaty reflects the necessity of development of an understanding of private law actions
on human rights as such. International law, as is evident, would rely on this basis of corporate
liability in national law. Indeed, Anne Peters et al. treat the draft treaty as ‘basically a mediatory

instrument,’’

of states’ private law owing to its focus on the same and choice of swerving away
from direct corporate obligations in international law, in line with current human rights law
understanding and limitations. For example, general comment 24 of the Committee on
Economic, Social and Cultural Rights, pronouncing on state obligations for business and
human rights under the International Covenant on Economic, Social and Cultural Rights,
underlined, when discussing the issue of transnational corporate harm, says that states are to

establish mechanisms of corporate liability free from barriers for victims of human rights harm,

stopping short of articulation of direct obligations even in a general comment.*

In such a scenario, business and human rights litigation loses that strict distinction between a
private law dispute and an international law dispute. Drawing from Chapter 1, why private
actions are human rights actions when speaking of a tort case is revisited. The fact that public
international law refers back to national law on questions of corporate liability has been called

as ‘hidden renvoi.’® This is coupled with the fact that national (private) law first refers to

> UN Office of the High Commissioner for Human Rights, ‘Updated draft legally binding instrument to
regulate, in international human rights law, the activities of transnational corporations and other business
enterprises’ (n 30) art 2.

% ibid art 8.

%7 Anne Peters and others, ‘Business and Human Rights: Towards a “Smart Mix” of Regulation and
Enforcement’ (2023) 83 Zeitschrift fiir ausldndisches 6ffentliches Recht und Voélkerrecht / Heidelberg Journal of
International Law 415, 421.

¥ CESCR, ‘General comment No. 24 (2017) on State obligations under the International Covenant on
Economic, Social and Cultural Rights in the context of business activities” UN Doc E/C.12/GC/24 (10 August
2017), para 44.

¥ Ramsey (n 22).
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(public) international law for the content of corporate responsibility which then refers to

private law, as will be seen further in the discussion on Nevsun v Araya in the next section.

§1.2 References between private law and public international law

Dagan and Dorfman posit that horizontal responsibility is interpersonal irrespective of the
polity each belongs to; it means that this private law obligation is not constrained by territorially
restricted borders (of human rights jurisdiction).* This was further explained in the jus
gentium privatum discussion in Chapter 3. Doctrinally speaking, where is this human rights’
reference in private law? It is in the wrapping of human rights harms as torts in the case, also

demonstrated by Nevsun below.

Perhaps the only example of a specific legislative basis for tort law actions for international law
violations is the US Alien Tort Statute (ATS), which allows tort actions for the violation of the
‘law of nations.”* Ramsey says that the governance of the substance of corporate liability
essentially presents courts with a choice of law question between national and international
law.*? US jurisprudence, specifically interprets this international law requirement mostly as a
customary international law norm that is ‘specific, universal and obligatory.”** The Sosa case
under the ATS enabled international law to apply substantively to the determination of the
conduct of the defendant in an ATS (tort) case.* The question then becomes whether US
federal (common) law provides a cause of action under the ATS when international law
applies.* Treaties, including human rights treaties in a lot of cases, leave liability to be

determined by states,* meaning that a reference to international law is a reference back to

0 Hanoch Dagan and Avihay Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (2018) 51 Cornell
Int'l1L J Online 139, 2.

41 Alien Tort Statute 28 US Code, s 1350 (US 1789).

42 Ramsey (n 22) 2076.

# Sosa v Alvarez-Machain 542 US 692, 733 (2004) (this was a claim arising from the wrongful abduction of Mr.
Alvarez-Machain by Mexican nationals through the planning of the US Drug Enforcement Administration for
Alvarez-Machain’s trial in the US).

* Ramsey (n 22) 2094.

* ibid 2108; Hassan M Ahmad, “The Jurisdictional Vacuum: Transnational Corporate Human Rights Claims in
Common Law Home States’ (2022) 70 Am ] Comp L 227, 253-55.

4 Ramsey (n 22) 2116.
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national law in the manner of a renvoi.”” This is also what is seen in the aforementioned
business and human rights treaty. Whether common law is applied or international law in the
form of the business and human rights treaty is applied, both result in a private law cause of
action against corporations for human rights harms.* This is because the treaty refers to

national law to provide the cause of action.

The draft treaty on business and human rights at the UN, in line with this reading, enables the
(already articulated) substance to be governed by international law, while enabling a cause of
action to arise in national law from the harms caused by this standard that human rights law
dictates. This is peculiar in the sense that there is a clear separation between human rights as
international law that governs states but does not provide a cause of action against
corporations, and the demand of common law between persons that is reflected in the
availability of a cause of action under common law for non-adherence to international human
rights law demands reflected on corporations. Such is also the case in the Nevsun judgment,
which pronounced on how common law actions for international law violations are unique in

their own way in context of tort cases.

§2 Nevsun as a horizontal human rights case

§2.1 Facts: forced labour in mines

The case was brought against a Canadian mining company, Nevsun, which had operations in
the Bisha mine in Eritrea for gold and metals mining, for harms to the plaintiffs between 2008
and 2012 in the nature of forced labour and inhuman treatment.* The Bisha mine was a joint
venture between the Eritrean government and Nevsun subsidiaries, which owned 40 percent

and 60 respectively giving Nevsun operational control.*® The share structure of holdings was

7 ibid 2116-17; Renvoi is defined as “The doctrine whereby the courts of one country in certain circumstances
apply the law of another country in resolving a legal dispute. A problem arises in private international law when
one country’s rule as to conflict of law refers a case to the law of a foreign country, and the law of that country
refers the case either back to the law of the first country (remission) or to the law of a third country
(transmission).” ‘Renvoi’, A Dictionary of Law (Oxford Reference, 10th ed., Oxford University Press 2022).

4 Ramsey (n 22) 2120.

¥ Nevsun v Araya (n 8) paras 3, 4 and 7.

%0 ibid para 7.
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that Nevsun Canada owned 100% of Nevsun Barbados Holdings, which in turn owned 100%
of Nevsun Africa (Barbados) Ltd., which then owned 100% of Nevsun Eritrea which was
engaged in the joint-venture of the Bisha mine with a holding of 60%.’' Nevsun itself was

acquired in 2018 by a Chinese mining company called Zijin.*

The Bisha mining company hired SENET, a South African company to construct the mine.*
This construction company subcontracted companies owned by the Eritrean political and
military elite to supply labour.>* The people that these companies supplied were essentially
conscripted Eritrean workers.” This Eritrean conscription service, initially requiring 12
months military training or work in public projects and then indefinitely extended in 2002,
resulted in people having to work for subsistence wages indefinitely.*® This is the genesis of the
plaintiff’s allegations who also represented a thousand other individuals who were conscripted

workers.*’

Harsh punishments were also meted out to the workers to ensure obedience.” The three
primary complainants worked over twelve hours each day in over fifty degrees Celsius heat.”
They escaped Eritrea in 2011,* and filed the first case against Nevsun in Canada in 2014.*' The
core claim of the plaintiffs is not only for damage under domestic torts, e.g., negligence,
conversion and battery but also for breaches of customary international law which included
prohibitions on slavery and forced labour,* which is a unique feature and issue addressed in

the judgment of the Canadian Supreme Court.

*! Gize Yebeyo Araya et al v Nevsun Resources Inc [2020] BCSC 294, pp 7-8.
°2 Zijin Mining Group Co., Ltd., ‘Annual Report 2018’ (2018) 44-45
<https://www.zijinmining.com/upload/file/2018/04/27/926346a0d816491c80713a587e58841b.pdf>.
3 Nevsun v Araya (n 8) para 8.

** ibid.

% ibid.

% ibid paras 9-10.

%7 ibid para 4.

*% ibid para 11.

** ibid paras 13-15.

% ibid paras 13-15.

¢ Gize Yebeyo Araya et al v Nevsun Resources Ltd [2016] BCSC 1856, para 1.
6 Nevsun v Araya (n 8) para 4.
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§2.2 Private law remedy for violations of international law

Nevsun contested the proceedings, inter alia, on the fact that customary international law-
based claims had no reasonable prospect of success and should be struck out.®® So, as a
reminder this was a striking out proceeding and not a trial on merits. The case went in appeal
(to the Canadian Supreme Court) from a British Columbia Court of Appeal judgment,* which
was an appeal from the British Columbia Supreme Court judgment (the court of first
instance).®® Among other issues, the important and interesting issue for the purposes of this
chapter is the one where Abrioux, J., the British Columbia Supreme Court chambers judge,
states that the case raises issues of transnational law as to whether claims under jus cogens can
form a basis of civil claims.® Nevsun argued that no reasonable civil law claim could arise out
of customary international law,*” and that customary international law prohibitions do not
bind corporations in any case.®® This argument meant that even if this were to be an
international court, Nevsun would have no liability (and hence the claim should be struck out).
As is seen later in the judgment of the Supreme Court of Canada, it was held, contrary to the
submissions of Nevsun, that customary international law claims against corporations in private

law cannot be said to have no likelihood of success in a trial.®’

In the first instance, Nevsun’s application was dismissed by the British Columbia Supreme
Court because of its failure to prove that customary international law claims had no possibility
of success.”” The British Columbia Court of Appeal upheld this finding that customary
international law claims cannot be presumed to fail, especially when transnational law on
corporate human rights responsibility is filling in the gap due to absence of traditional

international law, including a trend in countries holding corporations responsible for human

% ibid para 5.

% Gize Yebeyo Araya et al v Nevsun Resources Ltd [2017] BCCA 401.

 Araya v Nevsun (n 61).

% jbid para 2 (here, transnational law was defined as law of "the convergence of customary international law and
private claims for human rights redresses’).

% ibid paras 423-424.

% ibid para 425.

% Nevsun v Araya (n 8) para 132.

7 Araya v Nevsun (n 61) para 429.
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rights violations.” The Court of Appeal stated that, ‘It is not necessarily the case (...) that the
recognition of a [customary international law] norm (...) as the basis for some type of private

law remedy (...) would bring the entire system of international law crashing down.’”?

The British Columbia Supreme Court, in reaching its decision, noted that ‘{cJommon law
courts have historically applied international custom to create private law obligations and,
indeed, entire fields of private law’, e.g., in the case of lex mercatoria.”” What was important in
this case was that the court observed that the claims gave rise to a situation of non liquet where
‘there is no statute, let alone a complete code that applies to the circumstances alleged to have
occurred here’ - meaning that international law would have to fill the gap.™ Abrioux, J. cites
and accepts the position of Black, CJ. from the Australian case of Habib v Commonwealth of
Australia™ who stated that, ‘common law should develop congruently with emphatically
expressed ideals of public policy, reflective of universal norms’.”® The utilisation of customary
international law in developing common law is also confirmed in R v Hape.” The ‘hidden
renvoi’ or reference back to national law by international law as flagged in the previous section
is visible clearly through this decision.”® This was not a case of application of positive law in the
sense of statutory law but its direction was moulded by what horizontal justice demanded. The
British Columbia Supreme Court concluded that such claims as under common law do have a

chance of success.”

' Araya v Nevsun (n 64) para 197 (transnational law in this case was defined as the law that regulates “actions or
events that transcend national frontiers™).

72 ibid para 196.

73 Araya v Nevsun (n 61) para 442.

74 ibid para 454.

7> Habib v Commonwealth of Australia 2010 FCAFC 12 (Federal Court of Australia - Full Court 2010).

76 ibid para 13; Araya v Nevsun (n 61) para 458.

7 R v Hape [2007] SCC 26, para 39 (this was a case of money laundering where the Canadian Charter of Rights
and Freedoms was held not to apply extraterritorially even in the case of Canadian police search and seizures
outside Canada. For our purposes, it held that customary international law is common law in Canada unless
Parliament expressly legislates to derogate from such international law.); R. v. Hape received unfavourable
treatment in R. v. McGregor but was not overruled as no party asked for its overruling. The unfavourable
treatment did not concern its position on customary international law aforementioned. See R v McGregor [2023]
SCC 4; Araya v Nevsun (n 61) para 462.

78 Ramsey (n 22).

7 Araya v Nevsun (n 61) para 484.
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At the Court of Appeal, interestingly, Nevsun argued that even when the effects of human rights
and international criminal law are felt on national law, they remain distinct systems in
application and effect.® A note for the reader is that this is not entirely untrue under relational
justice; this is precisely the reason why corporations have human rights responsibility under
private law independent of international law obligations of states. This is because relational
justice is based on the premise that the horizontal interpersonal sphere contains unique
considerations of justness than the vertical state-citizen sphere. However, in the case Nevsun
argues that corporate human rights responsibility has been framed as human rights obligations
of states in international law to prevent harm done by third parties, and as such corporate
obligations to prevent human rights abuses cannot be found from international law which
outlines state duties.® This argument of Nevsun is inconsequential to an interpersonal human
rights understanding in private law where a corporate responsibility, and consequently,
liability, arises from within private law but is congruent to the substance of international law as
a global minimum standard of conduct for corporations as well - it is not a matter of mere
importation from one legal framework to another since the private law actions have its own

distinct basis from international law.

Nonetheless, this issue was not crystal clear even to the Court of Appeal. As such, the Court of
Appeal noted that many of the arguments advanced on both sides were not on legal doctrine
but rather historical and philosophical.®? For example, Nevsun, in the case on which this appeal
was based, advanced evidence of the failure of the 2003 UN Norms and the negative vote of the
OECD countries on the 2014 resolution establishing the business and human rights treaty
process as evidence of the absence of corporate responsibility.® The Court of Appeal concluded
that this issue is unclear as to settled legal position which would work in the favour of the

claimants as ‘international law is “in flux” and (...) is developing, especially in connection with

8 Araya v Nevsun (n 64) para 181.
81 ibid para 189.
% ibid para 195.
8 Araya v Nevsun (n 61) para 474.

221



human rights violations that are not effectively addressed by traditional “international

mechanisms™ .3

§2.3 Human rights violations as a tort

Nevsun appealed the case at the Supreme Court of Canada which framed two issues; the issue
relevant for our purposes is the one on international law being able to create private causes of
action.® The appeal begins with the following opening paragraph, which sets the tone for what

the judgment elaborates in the succeeding paragraphs:

This appeal involves the application of modern international human rights law,
the phoenix that rose from the ashes of World War II and declared global war on
human rights abuses. Its mandate was to prevent breaches of internationally
accepted norms. Those norms were not meant to be theoretical aspirations or

legal luxuries, but moral imperatives and legal necessities. (...).%

The Court then goes on to say that ‘[t]he process of identifying and responsively addressing
breaches of international human rights law involves a variety of actors[; a]mong them are
courts (...)" and Nevsun is one such case where it is necessary.®” The Supreme Court affirmed
the ratio of the two lower courts that the claims should not be struck out and proceeded to give

its own reasons for the same.%®

The use of the term transnational law in the two lower court judgments was not incidental —
the Supreme Court of Canada also explicitly started on the basis that in situations where legal
doctrine does not adequately address a unique set of circumstances, not only can international

law percolate down to national law but development of national law may bubble up to

8 Araya v Nevsun (n 64) para 197.

% Nevsun v Araya (n 8) para 26 (the other issue concerned [immunities under] the act of state doctrine which
applies to the conduct of Eritrea but since our focus is not on the conduct of Eritrea but on corporate conduct,
that may be left out).

% ibid para 1.

% ibid para 2.

8 ibid para 69.
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international law.* In that regard, ‘there is no reason for Canadian courts to be shy about

implementing and advancing international law.”® The court says,

Understanding and embracing our role in implementing and advancing
customary international law allows Canadian courts to meaningfully contribute
(...) to the “choir” of domestic court judgments around the world shaping the
“substance of international law”. (...) Given this role, we must start by
determining whether (...) the violations of which form the foundation of the
workers’ customary international law claims, are part of Canadian law, and, if so,

whether their breaches may be remedied [in Canadian courts].”!

The Supreme Court observes that customary international law is part of Canadian law to the
extent that there is no conflicting legislation on the topic.** Inter alia, the Supreme Court relies
on Rosalyn Higgins to state that international law (not just customary international law) is not
distinct from common law: it is common law.” Therefore, ‘The fact that customary
international law is part of [Canadian] common law means that it must be treated with the
same respect as any other law.”** International law therefore is accepted by taking judicial notice
without having to prove it as fact.” This interpretation treats international law as law akin to

contract law or labour law, especially in the context of Nevsun as a tort law case.

The crucial observation of the judgment is that the Supreme Court of Canada accepted that
‘(w]hile [human] rights are certainly enforceable against the state, they are not defined by that
[state-citizen] relationship’.*® This is a vital observation for our purposes. The court observes

that human rights and protection of the individual are now the centrality of the concerns in

% ibid para 71 relying on; Anthea Roberts, ‘Comparative International Law? The Role of National Courts in
Creating and Enforcing International Law’ (2011) 60 International & Comparative Law Quarterly 57, 69.

% Nevsun v Araya (n 8) para 71.

°1 ibid paras 72-73.

*2 ibid para 94.

% ibid para 95.

* ibid.

% ibid paras 96-98.

% ibid para 110.
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international law rather than mediation of inter-state relations.”” The judgment further agreed
with the academic position that human rights are routinely applied to private actors, including
corporations, in the manner of anti-discrimination provisions and child rights.®® The court
then observes that ‘it is not “plain and obvious” that corporations today enjoy a blanket

exclusion under customary international law from direct liability.’

The dissenting opinion by Brown and Rowe, J]. departs on this point and, interestingly, cites
John Ruggie’s preparatory documents for the UN Guiding Principles to assert that a corporate
liability rule for human rights harms has not crystallised yet in customary international law.'®
However, as Upendra Baxi notes elsewhere, Ruggie’s observation represents more of a research
shortfall of Ruggie than a conclusive determination of a legal position; Ruggie himself used the
term ‘preliminary research’ for the work.!”! The dissent states that the majority judgment
presumes that there is a customary international law rule that customary international law

includes a secondary rule for its violations for liability of corporations — this does not exist in

reality.'® This view is also shared by the separate opinion of Coté, J.!*

Whereas the majority judges confirm the interpersonal human rights position of horizontal
applicability of human rights as a minimum global standard, the minority gets bound in the
shackles of state-citizen exclusivity of international human rights law and fail to appreciate that
the human rights liability rule arises under private law independently of the liability rules of
states under customary international law. Nevsun’s human rights obligations are an
interpersonal demand, not a public international law demand even though the content of
human rights is mostly elaborated through treaties. The minority then makes a subsequent

observation that private law causes of action cannot arise under public international law

%7 ibid para 107.

* ibid para 111.

% ibid para 113.

10 ibid para 191.

1% Upendra Baxi, ‘Nevsun: A Ray of Hope in a Darkening Landscape?” (2020) 5 Business and Human Rights
Journal 241, 247.

192 Nevsun v Araya (n 8) paras 194-195.

103 ibid para 269.
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because private law causes of action do not arise under Canadian public law.'* This sits in
tension with the understanding in the thesis and in doctrine, as understood from, e.g., anti-
discrimination law applying to private entities to protect public rights — one is independent of
the other as a dual violation of public and private law resulting in different responsibilities from
different actors.'” The minority says that “The majority’s approach also amounts to recognizing
a private law cause of action for simple breach of customary international public law. This
would be similarly astonishing, since there is no private law cause of action for simple breach
of statutory Canadian public law.”'% While their second sentence depicts correct facts, the first
sentence is not justified by the second; a breach of Canadian public law concerns the
subsequent consequences on the state-citizen relationship, the remedial measures (or lack

thereof) for which are not directly translatable to the interpersonal sphere.

That said, the majority judgment observes that Canada has an obligation under the
International Covenant for Civil and Political Rights to ensure an effective remedy for
violations of human rights, including against third parties like corporations.'”” This is reflected
in the established legal principle of common law of ‘where there is a right, there must be a

remedy’ or ubi jus ibi remedium.*®®

In a sense, the Supreme Court of Canada seems to suggest
that absent a private law remedy against corporate human rights abuse, Canada would be in
violation of its own obligations under international human rights law, which is also part of

common law.

Nonetheless, the court goes on to clarify that remedy under domestic torts is not accurately
reflective of the nature of a corporate human rights responsibility case and ‘[t]heir character is
of a more public nature than existing domestic private torts’.!®® The court clarifies that human
rights harms are more serious harms than ordinary torts and ‘in the context of allegations of

human rights violations [as tort law actions], the symbolism reflected by the characterization

1% ibid para 211.

1% Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 23) 368.
1% Nevsun v Araya (n 8) para 211.

17 ibid para 119.

18 ibid para 120.

109 ibid para 124.
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or labelling of the allegations is crucial’.!® This is perhaps also why even when the UN Guiding
Principles are not akin to national law in common law parlance, they are extensively used in
common law suits by applicants, including in Nevsun, most probably because of their symbolic
value and potential for being a vehicle of public awareness.!! A civil claim for human rights
breaches is, as the court states, a lot more than the sum total of the discrete torts alleged, e.g.,
negligence and battery in the Nevsun case."'? This is because the ‘profound harm resulting from
their violation is sufficiently distinct in nature from those of existing torts that, as the workers
say, “[i]n the same way that torture is something more than battery, slavery is more than an
amalgam of unlawful confinement, assault and unjust enrichment™.'* The responses to
corporate human rights impacts also require more than a mere payment of compensation as in
classical torts including considerations for deterrence and global rights objectives.!* A
judgment on corporate human rights harms thus not only pronounces on tort law but also on
public international law as the voice of a collective community condemning the violation of
human rights, as Nevsun observes.'”* Nevsun settled the case with undisclosed terms shortly
after the Supreme Court judgment, with it being unclear whether any financial compensation

was included or not.!!®

§3 Nevsun as horizontal corporate responsibility for human rights

§3.1 The thin line between public-private national-international law
Essentially, this judgment from the Supreme Court of Canada was ground-breaking in the

sense that it was the first to address the issue of corporate responsibility under international

10 ibid para 125.

""! David W. Rivkin and others, ‘UN Guiding Principles on Business and Human Rights at 10: The Impact of the
UNGPs on Courts and Judicial Mechanisms’ (Debevoise & Plimpton, 6 July 2021) 35
<https://www.debevoise.com/-/media/files/insights/publications/2021/06/full-report.pdf>.

12 Neysun v Araya (n 8) para 126.

13 ibid.

14 ibid para 129.

115 ibid para 130.

!¢ ‘Amnesty International Applauds Settlement in Landmark Nevsun Resources Mining Case’ (Amnesty
International Canada, 23 October 2020) <https://amnesty.ca/news/amnesty-international-applauds-settlement-
landmark-nevsun-resources-mining-case> accessed 28 April 2021.
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law as common law in such depth, albeit in a striking out proceeding. While the case observes
that the interstate character of international human rights law may prevent corporate liability
on the international plane (as in corporations being sued in a world court of human rights), it
would not preclude corporate liability on the national plane arising out of international human
rights law norms.""” Torts would wrap around international law norms to create remedies that
did not and do not exist in international law because the responsibility exists in private law as

well.!'8

The Nevsun judgment quite explicitly begins, in its first line, with the assertion that the case is
one which is an ‘application of modern international human rights law” but is essentially a
private tort litigation." The duality of the case blurring the public/private and
national/international divide is forthrightly evident from the first line itself. The application of
human rights, as in the public international law conception, as was shown in previous chapters
requires a state-citizen relationship to effectuate itself as reflection of human rights treaties
exclusively elaborating duties of states. This relationship is inherently territorial in the sense
that the borders of the state define the protection the individuals would acquire against harm
to their human rights — anything else is an oddity.'®* The Nevsun case is one where there is a
foreign harm to human rights carried out by a foreign subsidiary but enforced in Canada where
the state-citizen relationships exist between Eritrea and the plaintiffs and between Canada and
Nevsun. Within the two self-contained human rights regimes of Eritrea and Canada, how this
effectuates itself is an interesting puzzle indeed.'?! The conceptualisation of this as horizontal
demands irrespective of borders has been adequately explained before. However, a refresher in

the context of this case is warranted.

"7 Jeremy Zullow, ‘Canadian Litigation for Violations of Customary International Law: Questions Remaining
after Nevsun v Araya’ (2022) 80 U Toronto Fac L Rev 122, 130.

118 ibid.

19 Nevsun v Araya (n 8) p 1.

120 Samantha Besson, ‘The Extraterritoriality of the European Convention on Human Rights: Why Human
Rights Depend on Jurisdiction and What Jurisdiction Amounts To’ (2012) 25 Leiden J Int’l L 857, 860-62.

121 ibid 868.
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The demands of just relationships govern this particular case distinctly as the peculiar law that
sets out the norms of the just interpersonal relationship, transnationally, irrespective of their
state-citizen relationship, as opposed to their state-citizen demands as inter-state prescriptions
of human rights.'?? Claims can arise from this law specifically because these demands are
common to all nations as jus gentium privatum, drawing from Waldron’s conception of jus
gentium as law common to positive law of states regulating relationships within states,
explained in Chapter 2.'>* This is neither national law in the traditional sense nor international
law in its classical notion, and where the expansive definition of positive law is drawn from.'*
Nevsun is a particular affirmation of the legal character of this jus gentium privatum. This is
why a demand between private persons to maintain just relationships beyond consideration for
territorial limits is independent from Canada’s own obligation to protect against human rights
harms from third parties because this vertical state-citizen relationship is both distinct and
independent from this horizontal demand.'* In essence, the fact that Nevsun is Canadian and
the victims are Eritrean may decide the forum of litigation but have no bearing on the
responsibility of Nevsun since it is a responsibility independent of national law and state
boundaries. The Canadian courts were applying Canadian common law, yes, but as an

effectuation of international human rights responsibilities of corporations, as seen above.

Now, it has to be remembered that Nevsun was not a determination on merits, and neither will
such a determination be made since the case was settled. Without mentioning the specificities
of what customary international law may apply to corporations, e.g., prohibition of torture, to
make Nevsun liable, that customary international law cannot create a private law action against
corporations is an argument repudiated by Nevsun. Whether and how Nevsun is liable for what

is a merits determination which is also not necessary for the purposes of demonstrating that a

122 Evan Fox-Decent, ‘Dagan and Dorfman’s Jus Gentium Privatum’ (2018) 51 Cornell International Law Journal
Online 112, 112.

12 Jeremy Waldron, Partly Laws Common to All Mankind’: Foreign Law in American Courts (Yale University
Press 2012) 28; Fox-Decent (n 122).

124 Fox-Decent (n 122) 112.

12 Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 40) 142.
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distinct private law action may exist against corporations in the interpersonal sphere

independent of the vertical sphere.

The content of this human rights protection in dealings with private parties are thus drawn
from the commonality of all positive law of nations which aim to protect human rights as
expressed by international human rights law, but is not international human rights law itself
because these are in addition to the protections against state tyranny accorded by international
human rights law.'?¢ Which is why there is this instance of the Supreme Court of Canada with
an ‘application of modern international human rights law’ in what is essentially a private law
case — the peculiarity expresses itself.'”” This corporate responsibility to respect human rights
therefore effectuates itself as a private law demand, in this particular Canadian law

instantiation, without any explicit mention in international human rights law.'*

This is how the minority opinion in the Nevsun misconstrued the issue in the instant case:
citing literature, including the preparatory work of Ruggie, they accept that international law
has not yet crystallised human rights responsibility of corporations,'® to then state that private
law cannot grant a cause of action that does not exist in international law."** This position of
the minority is criticised in literature as being out of touch with established legal
understandings of international human rights law.'*! This is because the requirement that there
has to exist a customary international law rule that corporations can violate customary
international law requires a full articulation of a public international tort law, since civil
enforcement against such private parties falls within the domain of tort law, as is also reaffirmed
through the Nevsun case being based in tort law.'* The instrument of origin of the substantive

norm need not articulate principles of liability, which is left to tort law.'*

126 ibid 143.

127 Nevsun v Araya (n 8) p 1.

128 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 23) 364-65.
122 Nevsun v Araya (n 8) para 191.

10 ibid paras 194-195.

131 Peters and others (n 37) 426.

132 jbid.
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In contrast, the majority judgment adopts a correct view that human rights have ceased to exist
exclusively in the state-citizenship domain and a ‘central feature of the individual’s position in
modern international human rights law is that the rights do not exist simply [and exclusively]
as a contract with the state’.'** While the minority failed to conceptualise that the demand for
the observance of human rights in business relationships arose from the core normative
demand of private law itself, i.e., to maintain just relationships, the majority implicitly
confirmed this view by explicitly adopting this demand into their adjudication of the norms of
private law but referring to international human rights law for its content and symbolism. Even
though Nevsun is an application to strike out, this availability of a (Canadian) common law
cause of action for public international law violations position of the majority in Nevsun was
explicitly affirmed in Toussaint, albeit itself another case deciding on a striking out

application.'®

Further, the Nevsun minority opinion articulated that causes of action that do not exist in
Canadian public law cannot be created in such a tort law case.'* The public/private distinction
here is analytical only in the sense that the minority conceived of the norms of human rights as
exclusively of a public state-citizen character, which they are not. The cause of action rose in
private law correctly, under Canadian common law, as a private law demand for the respect of
human rights between persons. In obligations of private parties to respect the substantive
equality and self-determination of other parties, in this case the Eritrean people who were

forced labourers, as an interpersonal demand, the state is taken out of the equation, but human

134 Nevsun v Araya (n 8) para 110.

1% Toussaint v Canada (Attorney General) [2022] ONSC 4747 (this was a case where the court was deciding on a
motion to strike the application of the plaintiff who was claiming a breach of her rights under the Canadian
Charter of Rights and Freedoms. Her case was that she was unlawfully excluded from the Canadian healthcare
system when she was ‘not legally a Canadian resident’; the case had a long history with even an application to the
UN Human Rights Committee concluding in the plaintiff’s favour. One of the bases of asking for a strike out
was that the suit was time-barred under the Canadian Limitations Act of 2002.); Was partially overruled in
Toussaint v Canada (Attorney General) 2023 ONCA 117 (however, the partial overrule was on a point on
limitation periods as part of striking out decisions and did not discuss the affirmation of Nevsun.); Cf. Hassan
Ahmad, ‘Against Settlement in Transnational Business and Human Rights Litigation” (SSRN Scholarly Paper, 3
January 2024) 25-27 <https://papers.ssrn.com/abstract=4682966> accessed 3 January 2024.

3¢ Nevsun v Araya (n 8) para 211.
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rights are not - this is a crucial point that the Nevsun majority judgment articulates correctly

but the minority fails to appreciate.'

Turning a blind eye to the requirements of justness in horizontal relationships makes one arrive
at the false conclusion that human rights norms (as in public international law) are irrelevant
for torts; they are more relevant than ever with each passing year.'* Asserting that international
human rights law norms apply exclusively to states because international law does not provide

a remedy or enforcement amounts to ‘human rights nihilism,” as Baxi puts it.'*

As is explained in the previous chapters when elaborating on interpersonal human rights,
corporate human rights responsibility is not aspirational in nature but a floor of just
relationship demands: private law itself fails to be legitimate when measured against its
normative goals when human rights demands are neglected as a requirement of justice between
parties for their interactions.'* This questioning of the legitimacy of the law itself is visible
explicitly in Begum which is discussed later in the chapter. This direct normative standing need
not be a positive requirement under international human rights law; as Nevsun confirms, it is
a requirement of human rights demands in private law.'*! Or as the UN Guiding Principles put
it, ‘[tlhe responsibility of business enterprises to respect human rights [that] refers to
internationally recognized human rights’.'*? In effect, what Nevsun signifies is that this is a
private law case that pronounces on corporate responsibility of the interpersonal human rights
nature, i.e., of the violation of a minimum global floor of just relationships. In the logic of this
case, the standard of corporate responsibility would not change, if it were to apply in
Bangladesh, as it is the content of human rights in international law that is articulated as a

common law demand.

%7 Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 23) 364.

138 David W Rivkin and others (n 111) 15.

139 Baxi (n 101) 251.
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42 UNHRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework’ A/HRC/17/31 (21 March 2011) UN Doc A/HRC/17/31, Principle 12
(emphasis supplied).
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§3.2 The symbolic value of human rights

This demand as part of common law, as may be interpreted from Nevsun, does not necessarily
mean that such a demand is contingent on enforcement.'”® It is precisely not so: while
adjudication played an important role in clarifying this duty it is precisely because other
avenues like legislation failed to do so - the duty to respect human rights as part of just
relationships did not present itself out of thin air only as an ex-post requirement.'** The Nevsun
judgment can be read as suggesting that there could be an arguable case that there was an a
priori corporate responsibility, not that there was a new responsibility to be created on a trial
on merits. Again, for exactly what norms that corporate responsibility existed is a separate
question. If there were such a requirement that a new responsibility had to be established, then
the court presumably would have been inclined to grant the striking out application as the claim

having no arguable basis in current law.

In fact, that remedy, as in monetary compensation, is not the ultimate goal of the adjudication
process of corporate human rights responsibility is amply clear from relational justice.'** Such
is also visible explicitly in the Nevsun case, where the judgment states that symbolism has an
important role to play in human rights cases such as those as compared to ordinary torts.'*
This is also the reason that even when the majority of business and human rights cases are
considered unsuccessful, cases continue to be filed at an ever-increasing pace: is the grant of
monetary compensation the correct metric to judge success in such cases? Perhaps not, as was
found in empirical research of all the 531 Alien Tort Statute cases in the US till June 2021 which
is the only one available where there has been extensive interviews with parties in business and
human rights cases.'” The Alien Tort Statute enables federal courts in the United States to have
jurisdiction over tort claims arising from the violation of the law of nations and is perhaps the

most widely used statute for corporate human rights litigation in the world.!*® Further, beyond

' Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 40) 14.
144 ibid.

145 ibid 16.
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this singular source, in a broad report on litigation in business and human rights from 2023, it
was indeed observed that the goal of such litigation is oftentimes ‘to change the ecosystem (...)
and bring a systemic change to the way corporations operate in society.”**® This report rather
reviewed the legal documents in 121 important cases in business and human rights, in contrast
to the earlier study which included a deep-dive into the motivations of the parties through

interviews.!?

Tort suits are typically classified as a success or failure on the amount or availability of
monetary compensation the plaintiffs are awarded."" This becomes a problematic metric for
business and human rights cases because even though they are tort cases, monetary
compensation is many-a-times not the primary aim of the plaintiff."”> The primary goal for
filing the tort case might be for the voices of those harmed to be heard in public and for an
affirmation that there rights were violated.'* Symbolism is indeed crucial,’** as the Nevsun
judgment succinctly put it.'*® This is not to say that monetary benefits are irrelevant - award of

damages are a symbolism in itself for human rights.'*

Human rights abuses are dualist also in the sense that it is both a violation requiring individual
remedy and also represents a collective value of a moral commitment."” Most business and
human rights cases follow the pattern of having a large number of plaintiffs, where a few lead
plaintiffs represent the collective interest of hundreds or thousands of people who have been
wronged. Such was also the case in Nevsun, where the plaintiffs also brought the case on behalf

158

of more than a thousand other people.'*® In general, the empirical study observed that in many

14 Ebony Birchall and others, “The Impact of Strategic Human Rights Litigation on Corporate Behaviour’
(UNSW Australian Human Rights Institute, November 2023) 10
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cases, monetary compensation was not the motivation to file a suit against a transnational
corporation.'® Many times, motivations like the chance of getting their story heard were more
important.'® This is also why a settlement resulting from human rights harms proves to be
somewhat dissatisfactory to plaintiffs because the opportunity to speak in public about the
abuses is taken away in many cases.'®! In this sense, the dissemination of their story to the public
is of incredible normative value in itself by way of a cautionary tale to pre-empt the happening

of such wrongful conduct in the first place.'®

With the abysmal rate of being actually awarded monetary compensation, bringing a case
under the ATS therefore has still been important by the public assertion of their human rights
and the labelling of the harm as a human rights abuse in itself more than a mere tortious
conduct.'® It represents much more than a bilateral dispute between a person wronged and the
corporation — business and human rights disputes symbolise a pushback against the callous
conduct of business by transnational corporations in the manner of profit over people.'** In
fact, these private law actions in national courts have become a forum for the clarification of
(the content of) international law as applying to corporate entities and an enforcement avenue
for international law (as private law).'*> By highlighting this conduct of corporations clearly in
breach of norms of justice, the social expectations are clearly articulated transnationally: that

corporations should respect human rights ex-ante, as ex-post remedy is not the primary aim.'¢

Unquestionably, this is why even a defeat in such cases enable mobilisation of public action
towards policy and legislation since the defeat is usually based on judicial compulsion due to

lack of legislation on corporate liability.’” This is what Ruggie views that the contribution of
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business and human rights cases is as well.'"® The majority of defendants in ATS cases
eventually adopted human rights policies following the ATS suits, meaning the proactive
component did indeed get strengthened, at least superficially.'® This trend is similar to what is
observed in human rights due diligence legislation.'” The empirical study leads the authors to
conclude that these aims might be better pursued through human rights due diligence

legislation which is better aimed at proactive mitigation than resource-intensive litigation.'”*

Relational justice, as the readers may know already, provides the explanation of remedies as a
backup plan when the code of conduct for just relationships is violated; the continued
observance and reinforcement that there is this code of conduct between private persons is
paramount - remedy is indeed a ‘backup plan.”'”? The post-wrong entitlements as a way of
backward-looking adjudicative function is, in business and human rights cases, quite
inaccurate as the core function of either explaining the motivation of rights-holders or asserting

the core normative functions of private law in such cases.'”

This is also particularly because even with the possibility of zero money in damages, those who
brought ATS suits would have brought the suits anyway — because the motivation was
vindication of their status as human rights holders against large transnational corporate
entities.'” The core normative point of private law in such cases is therein to govern justice
(and protect human rights), not merely to provide an avenue of remedy.'”” But back to the
human rights nature of private actions. The governance of justice horizontally can, as a result,

have private law utilised for seemingly public ends like human rights since term-setting of

'8 ibid 166 (telephonic interview with Ruggie by the authors).
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interpersonal interactions is governed within this domain.'”® This is because interpersonal
human rights treat human rights as wrongs to society and human rights as wrongs to the person
separately, which is then governed by public law and private law respectively giving rise to
obligations of states and private people, respectively, and independently.””” Human rights
abuses therein become direct harms against the person without reference to the state, its
borders or institutions unlike public international law obligations of human rights, i.e., Nevsun
as a Canadian company may have a corporate responsibility towards people in Eritrea that it
has a relationship with, irrespective of international human rights law obligations applying

within state borders of Eritrea and Canada.!”®

This means that, in Nevsun, the relationship between Nevsun and the Eritrean forced labourers
was pronounced as (potentially) unjust apart from its public law collective effects.”” Which is
why even when Canadian public law might not give rise to remedy under the state-citizen
relationship, an interpersonal duty can still be enforced as an independent horizontal

obligation that applies between the private parties.'*®

§4 Nestlé v. Doe: Common law as cause of action for international law

in US law

Nestlé v. Doe is another interesting case to discuss in context of relational justice and business
and human rights. This was a case decided by the US Supreme Court in 2021. The case was on
the issue of extraterritorial application of the ATS involving plaintiffs who sued for civil liability
of Nestlé for child slavery in their cocoa supply chain in Ivory Coast.’®! In this particular case,
the primary issue was whether the ATS applied to Nestlé USA as a defendant in US courts when

the allegations of child slavery occurred in Ivory Coast. Since the conduct relevant to the law

176 Hanoch Dagan and Avihay Dorfman, Just Relationships’ (2016) 116 Colum L Rev 1395, 1429-30 (Dagan and
Dorfman, if the reader remembers from a prior reference, give the example of copyright to illustrate this point).
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did not occur in the USA, the ATS was deemed not to apply, since ‘general corporate activity
like decisionmaking’ cannot be deemed to be sufficient for that requirement.'®* There was thus

no finding of liability on merits because the case never got to that stage.

The Nestlé judgment is complicated in structure with the court’s decision, delivered by Thomas,
J., having different justices subscribing to different parts.'®* There are two concurring opinions.
Interestingly, the court’s opinion in Part III, on whether a cause of action lies under the ATS
for violations of international law other than those conceived in 1789 upon its enactment, has
only Gorsuch and Kavanugh, JJ. joining with Thomas, J. This makes the concurring opinion of
Sotomayor, Breyer and Kagan, JJ. also addressing the same issue equally valuable. For clarity,

the former is called the court’s opinion and the latter the concurring opinion in this section.

The court’s opinion stated that the ATS was merely a jurisdictional statute enabling US courts
to hear cases involving the violation of law of nations, and a cause of action cannot be created
under the statute.’®* The court’s opinion states that ‘[a]liens harmed by a violation of
international law must rely on legislative and executive remedies, not judicial remedies, unless
provided with an independent cause of action.”’** New causes of action could only be created
by the US Congress, and not by courts, as the separation of powers doctrine mandates.'*
Beyond the original three violations of international law, viz. ‘violation of safe conducts,
infringement of rights of ambassadors and piracy,” only torture was added by the US Congress
in two hundred years by the Torture Victims Protection Act.’®” This is more so when the court’s
opinion posits that the creation of new causes of action would cause foreign relations problems

for the US, especially when the executive and legislature are specially positioned to weigh

foreign policy concerns, not the judiciary."®® Thus, they held, ‘Whether and to what extent

182 ibid at 1936-37.

'8 Desirée LeClercq, ‘Nestlé United States, Inc. v. Doe. 141 S. Ct. 1931.” (2021) 115 Am J Int'1 L 694, 695.
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defendants should be liable under the ATS for torts beyond the three historical torts identified

in Sosa lies within the province of the Legislative Branch.’'*

In the concurring opinion of Sotomayor, Breyer and Kagan, JJ., they clarify the place of
international law in common law torts, even when agreeing with the majority holdings for the
operational part of the judgment on the lack of jurisdiction for the case to continue in the
Unites States.!*® It held that such an interpretation of a restricted nature as aforementioned was
an ahistorical interpretation at best,”" ‘unmoored from both history and precedent’.'*> The ATS
was promulgated, in fact, to avoid foreign relations problems when remedy for violations of
international law was unavailable in US courts against US citizens.'*® It was understood that
common law would provide a cause of action for torts in violation of the law of nations.*** The
concurring opinion states, ‘(...) from the moment the ATS became law, Congress expected
federal courts to identify actionable torts under international law and to provide injured
plaintiffs with a forum to seek redress.”® In that vein, ‘(...) international law supplied the
substantive contours of actionable torts, and domestic [tort] law indisputably incorporated

international law.’¢

What can one understand from this judgment? This understanding of common law in the
concurring opinion, more in line with Nevsun and interpersonal human rights, also thus points
out this important distinction: that the substantive norms of international law may provide a
civil cause of action, but that cause of action lies horizontally in common law even when these
substantive norms of international law are applied."” This means that the US courts would not
be sitting as a substitute for the International Court of Justice — US courts are sitting, under the

ATS, to provide remedy for substantive violations of international law committed by US
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subjects where international law provides no remedy.'® This interpersonal nature of the
application of international law norms when granting a remedy presupposes that relationships

are formed, or should be formed, with respect for these norms, substantively speaking.

When justness remains absent in the ex-ante part of a formation of an interpersonal
relationship, the fallback mechanism of adjudication can be mobilised.'”® Common law remedy
provides and necessitates the forum of adjudication but is not all that there is: the adherence to
the norms of conduct is as much to be ensured by ex-ante prevention and mitigation as by
common law courts. Neither can substitute the other since they address different aspects and
different stages of norm compliance. Common law, in this instance, provides the norms of
interpersonal conduct,*® which borrows from international law for its substantive norms of
interpersonal justice, viz. international human rights law.?* Such particular instantiations of
corporate human rights responsibility hint towards a common global standard than repudiate
it.

Interpersonal human rights lay down the floor of just relationships as private law that complies
with human rights as a measure its legitimacy.”? In doing so, it specifies that the substantive
content of specific torts dealing with corporate human rights harm may be carved out
eventually by judicial dialogue among national courts as their shared role in this common

protection of human rights.*

Decisions like Nevsun and Nestlé are precisely what spring up action and dialogue on the scope
and content of human rights protections scattered across national jurisdictions and protection

mechanism which are diverse but common.?** Now that sufficient discussion has ensued on the

1% ibid at 1945.
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human rights characteristic of private law actions on business and human rights, and on closing

the geographical gap, it can be demonstrated how the legal distance is closed in doctrine.

This brings the chapter to the cascade question. In raising that question, the question of
interpersonal human rights duties being spread across the ‘web of activities and relationships’
is a pertinent one.” The facts of the Nevsun case involve a fairly complicated relationship
structure: Nevsun was a Canadian company with a subsidiary in Barbados holding another
Barbados company which held Nevsun Eritrea which was in a joint venture company for the
Bisha mine for which third party companies were the ones that provided the people who had
to undergo the tragedy of forced labour.* Yet, this whole issue of how Nevsun Canada was the
company that acquired the human rights duties was not a site of contestation in the case, as if
it was just natural for Nevsun Canada to be held liable for the wrongs that occurred to the

plaintiffs. Why?

If you recall Henry Shue’s Mediating Duties from Chapter 3, from where the web of
relationships analogy was drawn by Ruggie, he presented this idea in the form of the
repudiation of the concentric circles’ analogy.?” Ordinarily, one would think that duties
represent ripples instead of a web where the strongest ripple at the centre fades into oblivion as
the distance (geographical, contractual etc.) increases akin to concentric circles.?® Shue stated
that this was simply false: there was no underlying reason why beyond the centre there would
be a progressive decline in the priority of duties.”” Beyond the first circle, which in our case

would be the direct immediate harm the Nevsun causes (as under Principle 13(a) of the UN

25 UNHRC, 'Protect, Respect and Remedy: a Framework for Business and Human Rights' UN Doc A/HRC/8/5
(7 April 2008) para 71.
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Guiding Principles - the cause and contribute clause), there is no reason that Nevsun owes less
duties to the 7 entity in the contractual chain than the 9" entity, for example, solely on that

basis.?!®

§5 Begum v Maran as a cascading responsibility case

The case of Begum v Maran is apt to demonstrate the cascading effects of responsibility.?" This
was a case where the widow of a deceased worker of a ship-breaking yard in Bangladesh brought
a tort case in the UK against the shipbroker. The cause of the unfortunate death of the worker
was, put simply, that there were no adequate health and safety measures in place for
shipbreaking yard workers in Bangladesh, and the worker died while breaking this particular

ship in question.

§5.1 Facts: the sale of a ship cascades into death of a shipbreaker

The case involves the death of a worker, Mohammed Khalil Mollah, who died in a fatal fall in
the conduct of ship-breaking operations on an oil tanker that was sold to the yard, Zuma
Enterprise Shipyard in Bangladesh.** This accident happened in 2018, and a year later, the
widow of the deceased filed a case in the UK, under UK law, claiming damages for negligence.?"
The court observed explicitly that the case was brought against neither the employer nor the
owner of the shipyard which are Bangladeshi entities but that the UK company Maran (MUL)
was the target of the claims.?'* The claims are based on tort law, viz. negligence and unjust
enrichment.?® Similar to the Nevsun case, the judgments are not a concrete determination on

merits but a decision on whether a case can exist under this claim, pursuant to the application

of the defendant to strike out the claims as having no prospect of success.*®
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The ship in question was registered to a Liberian company, CSME.?” CSME was a 100%
subsidiary of MTS, a Cayman Islands company, part of the same group of companies.?’* MTM,
another related Liberian company but with Greek place of operations, operated and managed
the ship as an independent contractor.?’* MUL, a related UK company, and the defendant of
this case, signed an agreement with MTM to provide agency and shipbroking services, one of
which was the negotiation and effectuation of the sale of the ship upon its end of life.?* MUL,

as an agent is presumed to be under the instructions of MTM in this case.?*!

This is already a complex corporate structure, but now consider the fact that CSME, acting
through MUL, sold the ship to HMI in Singapore upon the end of life of the ship in August
2017.%* Under this sale, the obligations of HMI were guaranteed by another company WSC,
which paid the sale price of the ship.?* MUL was not party to this transaction as one can see.?**
Subsequently, the ship was reflagged and renamed wherein the group of companies that
included MUL ceased to be directly involved.?> HMI then transported the ship next month to
the Zuma Enterprise Yard in Bangladesh where the unfortunate death happened.?”® The
shipyard had dangerous working conditions and the deceased fell from a height and

succumbed to multiple injuries.?”

A crucial component of the facts is that the high price given for the ship and the quantity of
fuel left in its tank meant that the only realistic possibility was that the ship would be

demolished at a Bangladeshi shipyard, which all parties are presumed to have known.*?
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§5.2 The court says cascading responsibility is triggered by the sale

As mentioned before, the case was brought against MUL, a UK company which provided
shipbroking services including the sale of the ship on its end-of-life.?” It was the case of the
plaintiff that the defendant owed a direct duty of care to the deceased, which was violated in
the negotiation of the sale, as it set the terms of the end-of-life sale all the while knowing or
ought to have known that ship could only be sent to Bangladesh for the job, and then failed to
give importance to the working conditions in Bangladesh.? This consequently meant that the
claim was that the defendant also failed in its duty to reasonably ensure that safety standards

were complied with in the actual demolition of the ship after the sale.”!

The court accepted the position that commercial realities went much further than the corporate
structures (through contractual agreements between the various companies in this case), which
meant that the position of MUL becomes legally indistinguishable from MTM, the operator, or
even CSME, the owner.?? The alternative that ‘the defendant's obligations and functions went
no further than the black letter of the contracts (...) [and] its alleged duty of care should be

analysed on that premise’ was explicitly rejected.?**

The court observed that the kernel of the argument presented by the plaintiffs was that (1) MUL
had a decisive choice as to who to sell the ship to and under what conditions, even if they were
acting under instructions from MTM.?* If that is so, then (2) they are liable for negligence
because their decision resulted in the direct risk and materialisation of the death of the
deceased.”> Two avenues of liability were advanced by the plaintiff, one of which was a
conventional assertion of liability arising from foreseeable danger as in Donoghue v

Stevenson.” The other was a case based on the exception provided to third party intervention,

29 ibid [2].
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if the court were to hold that damages were caused by third party interventions (the buyer and

the shipyard) where A can be liable for creating a danger exploitable by B to harm C.*’

The court found merit in the second assertion stating that ‘[the] conclusion [to dismiss the
striking out application] predicates that [Maran’s] arguments on the evidence and the merits fail
at trial.”’>® For the first assertion, a Donoghue v Stevenson liability arose in that original case
because in the whole contractual chain from the manufacture of the ginger beer to its eventual
sale no one could foresee that a decomposed snail was present inside through the opaque bottle
of the beer.”* As a refresher, Donoghue was a case where a woman consumed part of the beer
without knowledge of the snail and suffered from shock and severe gastroenteritis.?*° Unlike in
the Donoghue case, in the Begum case there was an act of intervention - the unsafe work -
241

which caused the damages as the ship was not inherently dangerous and nor was the sale.

The judgment reads,

In my judg[e]ment, the present case does not fit comfortably within elementary Donoghue
v Stevenson principles. In that case there was a chain of contractual relationships (...) but
there was no intervening action of any sort by a third party. (...) The present case is
different owing to the interventions of the owner of the yard and/or the deceased’s
employer in causing him to work on the vessel without taking proper precautions. (...) The

buyer did not alter the vessel in any way.?*

The Donoghue v Stevenson rule thus did not apply. Jay, J., further clarified that ‘it is wrong in
[his] view to characterise the events in the causal chain as omissions rather than as acts. The
distinction between these notions is often rather fluid’.?** This was because the defendant
played an active part in the events alleging liability where the sale was conducted not only with

the knowledge that it would end up in Bangladesh but also in breach of the contract with MUL

27 ibid.
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which stated that end-of-life disposal of the ship was to comply with health and safety

requirements.” Further, the judgment states that

[t]he yard/employer took active steps to bring about the deceased’s working on the vessel
but - perhaps more importantly - it failed to implement a safe place of working and safe
system of work. If it is necessary to consider this, [HMI] played an active role in the critical
events because it conveyed the vessel from Singapore to Bangladesh; it also failed to take

the vessel to a safe location.?*®

None of the actors involved deliberately caused the death of the worker.?*¢ The court notes that
this was not a case of pure omissions, as is stated above, because the active involvement of MUL
was a crucial cause in the death of the worker.””” Yet, there is a ‘striking absence of any
proximity between the defendant and the yard/employer. That lacuna - not so much one of
thousands of miles but the lack of any presence in and control over the activities of the yard -
means that, unless some special feature is present, the claim should fail’.?*® This special feature
was under the court’s scrutiny the principle of liability for the creation of danger exploitable by

a third party.**

It was the defendant’s contention that the danger that should be under scrutiny is one of the
unsafe working conditions in Bangladesh - one which MUL did not create and neither had
MUL altered the ship in any way to make it inherently dangerous.?® The sale itself was a safe
act and could not give rise to liability.*' The defendant contented that the deceased could have
been killed by any other ship given the unsafe working conditions and there was nothing

particular about that ship that made the ship inherently dangerous than the working
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conditions.”® Had the deceased died on a different ship with the exact same characteristics

MUL would not be liable.?*

The court observed that the ship, given how many dangers it may present to human life without
safety precautions, may necessitate the allegiance to the principle that “greater the danger the

higher was the standard of diligence required.”** Jay, J., observed that

[t]he sale of the vessel was legitimate and lawful in the sense that there is no evidence of any
collusion between the parties and full value was paid. But whether it was “wrongful” (...)
rather begs the question. In other words, the discussion is drawn back to the issue of
whether the defendant could be said to have created the relevant danger rather than merely
to provide the opportunity for the yard/employer to expose the deceased to the risk. My
overall conclusion is that it is artificial and overly restrictive to say that the danger was
created solely by the acts and omissions of the yard/employer in Bangladesh, particularly
when these third parties were not acting deliberately in the sense of intending to injure the
deceased. It was a danger which inhered in this end-of-life vessel once it was broken up,

unless appropriate safety measures were taken.>*

The application for summary dismissal was therefore not granted with the claim having a

prospect of success upon proving the facts.

§5.3 Cascading responsibilities are confirmed to be doctrinally sound

On appeal, the claim was made that MUL autonomously acted in the sale of the ship to HMI
for a high price, which then brought it to the Bangladesh yard, as a foreseeable consequence of
the high price of the sale and the little fuel left in the ship to make it only practically feasible to
transport the ship to Bangladesh from Singapore (and not elsewhere where there were better

conditions). The court observed that this was an ‘unusual basis of claim.’?*
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What is interesting to note is that the agreement between MUL and HMI contained a clause
that obligated the buyer (HMI) to sell the ship to a yard that would comply with good health
and safety practices.”” Such a clause, nonetheless, is practically almost never enforced as even
upon a legal challenge to the buyer (HMI) from MUL, HMI could argue that no actual loss has
accrued to the seller.”® The court observed that this was the ‘unfortunate reality of the

shipbreaking business: everyone turns a blind eye to what they know will happen.’**

The court also mostly affirmed the negation of the viability of a claim based on the Donoghue
v Stevenson principle, because the ship was not dangerous in itself (unlike a decomposed snail
in the drink), coupled with the fact that MUL was not the company that undertook the ship
breaking activity itself.*® Regarding this, the court observed that the ship itself was not
dangerous merely because of its size which was visible to everyone and this danger would cease
to exist had the ship been inside a safe shipbreaking yard in China, for example, negating that

there was something unique about that ship.?

The Begum court did agree on the viability of the case on the exception to the Donoghue v
Stevenson principle which is the third party damage rule where A would incur liability (to C)
for creating a danger that B exploited to harm C, or the ‘creation of danger’ exception.> MUL
could be reasonably assumed to have known that the ship would be sent to Bangladesh, which
triggers this exception, coupled with the fact that it was common knowledge that Bangladeshi
ship breaking facilities had scant regard for health and safety of workers.?** The court said that
it is arguable, keeping in mind the eventual trial on merits if the application to strike out is

denied, that the very act of selling the ship to HMI created not only foreseeability but also
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proximity required for tort liability.?* The legal distance was closed in this case thus by

invoking a direct duty of the Appellant towards the Claimant’s deceased husband.

The court observes that ‘the law often imposes a duty of care not to make things worse, but
rarely imposed a duty to make things better. That is a much clearer description of where the
dividing line might be drawn in any particular case’.*® This is an important observation whose
significance will be explained shortly. The case of the claimant was that MUL made things
worse since the decision to sell meant that the death was not a mere possibility but one of the

likely outcomes of the decision.?

The proper conduct of MUL was to insist on the sale of the ship to a yard where the conditions
of ship building were respectful of the health and safety of workers.*” As aforementioned, a
clause in the agreement of sale obliged the buyer (HMI) to sell the ship to a yard that complied
with health and safety requirements: this meant that it needed a tripartite (seller, buyer, and
yard) cooperation to effectuate the actual intention of the health and safety clause.?® The choice
to sell the ship entirely rested on MUL, which was therefore in control of where the ship went
and should have insisted that it went to such a place where the conditions were good enough.?*®
To be clear, it is not the clause that formed the basis of the duty; it merely illustrated that such
an a priori duty could be easily fulfilled even within the current contractual terms. The case is
therefore not about an external third party seeking the specific performance of the contractual

clause.

The court observes that ‘it is at least arguable that the Appellant could have acted differently
and that, if they had done, it might have made a real difference to the outcome’ of death in this
case.”® The court effectively suggested that one possible path that the company might have

taken to give tooth to this requirement was to tie up payment to the performance of this
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condition; had MUL acted differently by increasing its leverage over the interest of the buyer
(HMI) to respect the health and safety of the eventual ship breakers, the outcome would have

been different.?”!

Agreeing with all the above points, the concurring opinion of Males, L]. also observed that the
fact that the deceased would have been killed by any other ship anyway because of poor working
conditions provided no relief to the fact that MUL created a risk as regards this particular ship,
which was foreseeable and proximate, and materialised as such.?”2 It is useful to reproduce what

he says:

I regard the averment that the sale to an intermediate buyer such as [HMI] was a device to
distance the shipowner from an unsavoury sector of the shipping industry as particularly
significant. If true, it is a reasonable inference that the Defendant had well in contemplation
the danger to which those workers would be exposed and was attempting to break the

relationship which it perceived - or was concerned that others would perceive - to exist.””

He simplified the case of the claimants as one where a responsible ship owner would choose
safety of demolition over money but MUL ‘decided to take the money, leaving the workers in
Chattogram to take the risk.’?* This meant that there was knowledge about the certainty of

unsafe working conditions on part of the seller, MUL.?”> Males, LJ., states further that

In the present case the defendant did not have control over working conditions in
Chattogram, but it did have control over whether the claimant’s husband would be
exposed to the risk of death or serious injury from working on its ship. That was a
foreseeable risk which the defendant created by its decision to send the vessel to be
broken up in Bangladesh and is arguably sufficient, in my judgment, to create the

necessary relationship of proximity.?”
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Bean, LJ., concurred with this observation that

[o]n the Claimant’s case, the Defendant obtained the highest possible price for the Vessel
and sought to wash their hands of responsibility for anything, however foreseeable, which
happened after that. I endorse the observation of Males LJ (...) that, if the Claimant is

indeed able to prove the factual averments which she makes, it would be a poor system of

justice that gave her no remedy against this Defendant.*”’

This is an important observation, tying to what was discussed earlier in the chapter, on the
legitimacy of private law itself under interpersonal human rights. Interpersonal human rights
prescribe a minimum floor below which law ceases to be just, including where it does not

278 and in this case even in its

foresee a corporate responsibility to respect human rights;
supply/contractual chain. This holding echoes that claim saying that English law would thus be

effectuating questionable justice by failing to articulate corporate responsibility in this case.

§5.4 No space for artificial bilateralism in horizontal human rights

This case makes it amply clear that the consideration of terms of a relationship go much further
than the immediate bilateral contractual relationship in supply chains: even two-party
adjudication does not imply two-party consideration for what would be the terms of a just
relationship between those two parties. The justness of the relationship between MUL and HMI
had to take into consideration the effects that the relationship between MUL-HMI has on the
relationship between the shipbreaker and the ultimate deceased worker. MUL, in contracting
with HMI, could not stop at considering only factors that affected MUL and HMI; as the court
suggests, non-consideration of the interests of eventual shipbreaking workers may lead to an
arguable claim. The considerations of justness thus run through directly linked operations,
products or services as a cascade. The doctrinal developments in Begum reflect a development
in law compatible with what the normative assertions in the thesis would envisage; the fact that

doctrine was presumed otherwise is the anomaly, the development is not the anomaly.

77 ibid [141] (emphasis supplied).
78 Dagan and Dorfman, ‘Justice, Politics, and Interpersonal Human Rights’ (n 40) 2.
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In Chapter 3, the cascading nature of just relationships was highlighted as a crucial feature of
the respect for self-determination and substantive equality in the private law framework, which
consequently, entails respect for human rights of the person. As such, a positive duty of
accommodation applies in cases where the immediate relationship has a consequence of
restricting the self-determination and substantive equality in interconnected relationships.?”’
Nothing in this formulation suggests that a company is not to pursue profit, but in doing so it
must not jeopardise the existence of conditions in the web of relationships for people to live a
good life.?® The aforementioned statements of Males and Bean, LJJ., highlight this aspect of the
horizontal respect for human rights in the sense that the company acted irresponsibly precisely

281 which is a direct

because it favoured money over people down the contractual/supply chain,
violation of the demands of interpersonal human rights, as it did not take into the positive

accommodations required in the cascade of relationships.

The important statement in the appellate judgment was that MUL made things worse, and it
was not a case of where MUL did not make things better.?s This is explainable in relational
justice terms. First, one may consider that even the possibility of liability for MUL would not
arise if Mr. Mollah had lost his life breaking another ship.?®* This fact does not change the
position of MUL. One can explain why, doctrinally speaking, from the case - because
hypothetical risks do not give rise to liability, but materialised risks do.?** However, what
justifies this observation is the fact that the relationship between MUL, the selling agent and
HM]I, the buyer, came to be (potentially) relationally unjust by virtue of the sale in respect of
the background conditions at the Bangladeshi shipyard. This is an important difference — what
matters is the relationship that formed between MUL and HMI, the cascading effects of which
led to the eventual death of Mr. Mollah. Given the background conditions, a relationship that

reinforces the status quo cannot be considered a just relationship.

9 Dagan and Dorfman, ‘Just Relationships’ (n 176) 1416.

280 ibid 1431.

! Begum v Maran (n 9) [121] and [141].

22 ibid [60].

3 Hamida Begum (on behalf of Md Khalil Mollah) v Maran (UK) Ltd (n 212) [55].
%4 Begum v Maran (n 9) [130]-[131].
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This relationship between MUL and HMI became unjust given the structural injustices present.
The reader may recall the elaboration in Chapter 3, that structural injustices present themselves

as a consideration for just relationships.**

As a refresher, the term structural injustices is used
in the thesis to depict specific circumstances of individuals, e.g., power inequalities and social
positionality, which affect their capacity to self-determine owing to lack of substantive equality
in relationships which do not account for counteracting considerations of these power
imbalances or circumstances. What is crucial to understand in this particular case is that these
structural injustices presented themselves not between the bilateral MUL-HMI relationship but
between the relationship between Mr. Mollah and Zuma Enterprises, the shipyard which was
connected to this MUL-HMI relationship. There is an inherent power imbalance between Mr.
Mollah and Zuma, and between him and MUL. Power imbalances, per se, affect the terms of
just relationships.®® Yet, what was required from MUL was not to ensure that the relationship
between Mr. Mollah and Zuma is just in abstract — this would be the “failing to make things
better’ category of duties which are rare in legal prescriptions.?®” What was required of MUL is
to ensure that the relationship between MUL and HMI was just by taking into account its
consequences on other relationships; the fact that MUL did not consider that their sale would

have such a devastating effect on the eventual person breaking the ship, made the relationship

unjust through the disregard for self-determination of the person.?®

To illustrate counterfactually, a sale to a safe ship breaking yard would certainly not make the
relationship between Mr. Mollah and Zuma Enterprises just. This is because the unsafe working
conditions would persist anyway since they were not the creation of MUL and neither did MUL
have any control over the working conditions in Zuma Enterprises through its terms of sale. In
this case, exclusive reliance is placed on the state for the betterment of background conditions

of interpersonal interactions. Yet, the fact that the ship would be sold to a safe ship breaking

%5 Dagan and Dorfman, ‘Just Relationships’ (n 176) 1418.

86 Avihay Dorfman, ‘Private Law Exceptionalism? Part II: A Basic Difficulty with the Argument from Formal
Equality*’ (2018) 31 Can J L & Jurisprudence 5, 17-18.

7 Begum v Maran (n 9) [60].

288 jbid [62].
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yard would mean that the consequences of the sale would not result in unjust relationships
resulting out of the sale itself which is the determining factor in this cascade of just relationships.
In other words, the minimum standard is far removed from a positive duty to take on the task
of a generic enforcer of human rights standards. This cascading duty in relational justice exists
in so far as that particular relationship has effects on the fulfilment of self-determination and
substantive equality of people in relationships that can be connected to this particular
relationship. However, an unjust relationship would also not have arisen even if this very

contract was made with safeguards for ensuring the safety of the shipbreakers.

The prior position that sale to a safe shipyard may not attract a possibility of liability for Maran
may seem contradictory especially when the judgment cited specifically portrays the case of the
claimants as MUL as having done an active act of making things worse just by virtue of the sale.
This is where it becomes necessary to clarify the positive duty of accommodation mentioned
in Chapter 3. This positive duty of accommodation applies over and above a negative duty of
non-interference.” In cases where vulnerable people may be affected, there is a positive duty
to take into account their circumstances in the determinants of what is a just relationship.*°
The court observes this when it states that the adherence of MUL to the factual standard of
such sales is not enough as it fails the normative standard.”' The court observes that the

commercial realities go far beyond the contractual obligations of the sale as the companies turn

a blind eye to what they know are harmful practices in the area of ship breaking.**

The positive duty of accommodation, therefore, determines not only what a just relationship is
in ideal theory but also in doctrine, as is illustrated with Begum v Maran. A contract (for sale)
between a buyer and a supplier that adheres to commercial practices by maintaining the status

quo of sending ships to shipyards with questionable safety standards merely adheres to the duty

% Dagan and Dorfman, ‘Just Relationships’ (n 176) 1416.
20 jbid 1431.

#! Begum v Maran (n 9) [19].

22 ibid.
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of non-interference and, consequently, is in conflict with the positive demands of relational

justice and interpersonal human rights.?

In a hypothetical scenario of the same facts as the Begum case, interpersonal human rights
would present MUL with two options, same as to what the court had predicted. The first one
would have been to sell the ship only on the condition that it would be sent to a safe ship
breaking yard where there would be no risk of death arising from the sale of the ship, of which
there are a number around the world.?* The second option would have been, if the sale was
indeed to be made to a Bangladeshi shipyard, that MUL could increase its leverage towards the
buyer of the ship and ensure there were proper safety protocols in place for the demolition of
the ship.?* Both of these options would be equally compliant with the demands of relational

justice. The latter option is not the only avenue for formation of just relationships.

Now, one may ask the question, that, in this case, if merely the sale of the ship to a safe yard
would be compliant with the broader relational justice framework, it is a spurious mechanism
of human rights compliance since it outlines no responsibility or pathways towards the
improvement of the conditions of the workers in the Bangladeshi shipyard. Contrary to this
assumption, relational justice would, in fact, require the improvement of the conditions of
Bangladeshi shipyards but indirectly. When there is a risk of death, it might be reasonable not
to engage with such a service provider at all, but in cases where the risk to human rights is not
so serious as life itself, the engagement with such corporations necessitates that positive actions
be taken to ensure that the web of relationships complies with the demands of relational justice.
In the cases where there is no engagement, it incentivises such corporations to comply with the
normative demand of interpersonal human rights as a global standard since otherwise any
other corporation that engages with such corporations falls short of the demand of relational

justice.

% Dagan and Dorfman, ‘Interpersonal Human Rights’ (n 23) 375; Dagan and Dorfman, ‘Just Relationships’ (n
176) 1417-20.

%4 Begum v Maran (n 9) [67].

2% ibid [69]-[70].
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Consequently, as is seen in Begum, not only are corporations responsible (and possibly also
liable) under the normative demand of relational justice but also may be liable under demands
of positive law (as common law doctrine) upon a full trial to prove the facts. This means that
all corporate entities having a commercial relationship with the shipyard violating human
rights requirements could be exposed to liability. Business models in non-compliance with the
minimum global standard of interpersonal human rights are not viable normatively and would
not be viable economically either under this threat of penalty as human rights cannot merely
be taken into account as a cost of doing business.?® Recall that the role of courts in relational
justice are that of a backup plan against normative infringements and not a mere compensatory
mechanism for damages.?” This means that relational justice requires that adjudication return
parties to the normatively just position of just relationships with substantive equality and self-
determination; this can take a variety of forms, including for example, punitive damages, but is

a consideration for studies on ex-post remedial mechanisms which this thesis does not do.**

Conclusion

This chapter herein illustrates two important points. Through Nevsun and Nestlé, it is evident
that direct horizontal responsibility is not merely a normative imagination of relational justice
but doctrinally feasible within existing notions of tort and private law. The first demonstration
in this chapter is that of how international human rights law plays an intricate role within
private law in such business and human rights cases. Indeed, the transnational horizontal
responsibility is a basic doctrine of modern private law and is visible as such in recent selected
cases. This demonstrates the explanation of how corporate human rights duties are justified in
private law that were elaborated in Chapter 1. Such horizontal responsibility is reflected from
ex-ante considerations of formation of relationships to ex-post remedial measures; remedy is
not the core point of private law and business and human rights, as is demonstrated in this

chapter and was explained in Chapter 1.

% Dagan and Dorfman, Justice, Politics, and Interpersonal Human Rights’ (n 40) 153.
27 ibid.
2% ibid.
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Second, the Begum case demonstrates the point of the cascading nature of relationships that
was made in Chapter 3. It continues on the theme of affirming the ex-ante duties of corporate
enterprises to respect human rights, with remedy as a fallback mechanism, not only in the
immediate relationship under formation (or in ex-post evaluation in the case) but also on the
effect the relationship has on connected relationships. The core point is that when a risk in a
distant relationship materialises as a result of the formation of the immediate relationship, it
becomes an unjust relationship non-compliant with relational justice which should have
warranted consideration beforehand. Failing this consideration, remedy comes into play as a
backup requirement, as Begum illustrates. Having illustrated the normative contents of
Chapters 1 and (the first part of) Chapter 3 in doctrine, illustrations of the normative contents

of second part of Chapter 3, i.e., human rights due diligence, are presented in the next chapter.
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