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6 

Procedurally just corporate conduct in 

practice 
Human rights due diligence legislation 

Introduction 

Last, but not the least, it will now be shown how the processual elements of relational justice 

work in practice through human rights due diligence legislation, having discussed case law 

illustrations. In the case law illustrations, it was demonstrated, through Nevsun, Nestlé and 

Begum how the geographical and legal distance were closed for transnational corporate human 

rights responsibility, including the significance of terming the responsibility a human rights 

responsibility, and the doctrinal reflections of a cascading responsibility. This chapter 

demonstrates how human rights due diligence legislation is embedded in relational justice 

logic. 

To do that, this chapter looks at three human rights due diligence laws through a relational 

justice lens, viz. the French duty of vigilance law (French law), the Norwegian Supply Chain 

Transparency Act (Norwegian law) and the German Supply Chain Due Diligence law (German 

law). The choice of these laws is explained by the fact that they happen to be the only three laws 

in force at the time of writing which satisfy the criteria of articulating a general corporate 

responsibility that mandates the conduct of human rights due diligence by corporate entities. 

There are laws that mandate human rights due diligence but with a thematic restriction, such 

as the Dutch Child Labour Due Diligence Act.1 Then there are laws that are not thematic but 

 
1 Wet van 24 oktober 2019 houdende de invoering van een zorgplicht ter voorkoming van de levering van 
goederen en diensten die met behulp van kinderarbeid tot stand zijn gekomen (Netherlands 2019). 



258 
 

general and yet only mandate disclosure instead of mandating human rights due diligence, viz. 

the California Transparency in Supply Chains Act.2 Further, there are laws that are both 

thematic and only disclosure-based, e.g., the US Dodd-Frank Act,3 the UK Modern Slavery 

Act,4 the Australian Modern Slavery Act,5 and the Canadian Modern Slavery Act.6 Lastly, there 

is the category of thematic trade measures that apply only for customs inspections, viz. the 

Uyghur Forced Labor Prevention Act which also restricts itself geographically to goods 

produced in the Xinjiang region of China.7 

Disclosure laws are the older generation of laws preceding the wave of mandatory human rights 

due diligence laws and have been heavily criticised as being inadequate for corporate 

responsibility as relying entirely on disclosure for the respect of human rights.8 As an old 

generation of legislation, disclosure laws are excluded since the legislative landscape has already 

moved forward. Disclosure is now subsumed within human rights due diligence laws and is 

discussed in this chapter accordingly. As for thematic laws, they present the challenge of 

grappling with unique problems within themes like child labour, modern slavery, and conflict 

minerals in contrast to the broader abstract position of private law theory in the thesis. The 

scope of the thesis would neither present the opportunity to delve into specificities of these very 

important themes nor to do justice to these pressing issues by weaving it into generalisations 

for our purposes. This is why thematic laws are also excluded. This restricts the scope of analysis 

 
2 An act to add Section 171443 to the Civil Code, and to add Section 195475 to the Revenue and Taxation Code, 
relating to human trafficking (US Cal 2010). 
3 Dodd–Frank Wall Street Reform and Consumer Protection Act s 1502 (US 2010). 
4 Modern Slavery Act 2015. 
5 Modern Slavery Act (Attorney-General’s Department Australia 2018). 
6 An Act to enact the Fighting Against Forced Labour and Child Labour in Supply Chains Act and to amend the 
Customs Tariff. 
7 An act to ensure that goods made with forced labor in the Xinjiang Uyghur Autonomous Region of the 
People’s Republic of China do not enter the United States market, and for other purposes (US 2021). 
8 Jolyon Ford and Justine Nolan, ‘Regulating Transparency on Human Rights and Modern Slavery in Corporate 
Supply Chains: The Discrepancy between Human Rights Due Diligence and the Social Audit’ (2020) 26 
Australian Journal of Human Rights 27, 28; Marcia Narine, ‘Disclosing Disclosure’s Defects: Addressing 
Corporate Irresponsibility for Human Rights Impacts’ (2015–16) 47 Colum Hum Rts L Rev 84. 
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to three laws, as legislative proposals that have yet been promulgated, like the European Union’s 

Corporate Sustainability Due Diligence Directive, remain out of scope as a moving target.9 

In the analysis of the three laws, the reliance on the logic of relational justice also in the manner 

of interpersonal human rights in these legislations will be highlighted, not only of the 

importance of independence of horizontal responsibility from vertical conceptions but also 

relating to the substantive equality element of relational justice, e.g., in the manner of 

requirements of co-authorship. This includes the analysis of human rights due diligence 

obligations in the laws and its associated requirements like the enforcement provisions in the 

laws. Interestingly, as is explained later, the phrase human rights due diligence denotes both 

procedural and substantive obligations under the laws (except in the German law), deviating 

from the UN Guiding Principles and our relational justice separation of human rights due 

diligence as a process and corporate responsibility to respect human rights as substance 

(Chapter 4 §3.2). Both the substantive and procedural responsibility are collapsed into one in 

all laws as ‘human rights due diligence.’ As such, there is no trigger in the process for the 

substantive responsibility to respect human rights, as is in the UN Guiding Principles position 

explained in Chapter 4, except in the German law. The human rights due diligence umbrella 

term subsumes this responsibility. 

Further, the ex-ante nature of laws is visible as quite clearly mirroring the relational justice 

notion of remedy as a fallback option. The three laws take different approaches to remedies, 

however, as the French law provides civil liability while the others do not. In fact, the German 

law explicitly excludes civil liability arising under the due diligence law. 

 
9 Council of the European Union, ‘Letter to the Chair of the JURI Committee of the European Parliament - 
Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on Corporate 
Sustainability Due Diligence and Amending Directive (EU) 2019/1937’ (15 March 2024) 
<https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf>; The legislation has not yet been 
adopted and indeed changed elements quite a few times till now, including after EU trilogue negotiations were 
concluded. See Julia Grothaus and others, ‘EU: New CSDDD Compromise Finally Accepted by Member States’ 
(Linklaters - Sustainable Futures, 15 March 2024) <https://sustainablefutures.linklaters.com//post/102j2t4/eu-
new-csddd-compromise-finally-accepted-by-member-states> accessed 30 March 2024. 
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This chapter takes each of the French law, Norwegian law and the German law in turn. A 

general description of the law precedes each discussion. The French law posits the duty of 

vigilance which echoes the relational justice logic of co-authorship of terms of interactions. The 

law has two enforcement provisions, one for obliging companies to comply with the law and 

one for the recovery of damages, where the relationally just conception of business is visible as 

separate ex-ante and ex-post requirements. The Norwegian law focuses on transparency which 

brings interesting questions on what the intended ‘target relationship’ is for the law. The 

chapter demonstrates that, although the Norwegian law demonstrates the logic of interpersonal 

justice, even with its absence of civil liability and its reaffirmation of ex-ante duties, its position 

as a law enabling relationally just business remains murky. This is explained, coupled with the 

German law, through its lack of stakeholder engagement obligations for companies which hits 

at one of the core requirements of the procedural aspects of relational justice. 

§1 The French devoir de vigilance law 

The French devoir de vigilance law (French law) is the first (and therefore most widely 

researched) of the mandatory human rights laws which was promulgated in 2017. As is shown 

later, this law emphasises and reaffirms the relational justice notions of the ex-ante nature of 

corporate responsibility as much as treating the element of co-authorship of the terms of a 

relationship as crucial with a separate liability than from violations of substantive obligations. 

A brief introduction to the law and its salient features follows a discussion on how these laws 

can embody a notion of relational justice. To do so, there need not be an analysis of 

technicalities like the specific legal forms of corporations under the ambit of the law or how the 

number of employees in a corporation is calculated.10 

The French duty of vigilance law was the first one to mandate human rights due diligence 

(called duty of vigilance in the law). The law applies to large companies, which are those that 

have either (1) five thousand employees within the group if headquartered in France, or (2) ten 

 
10 Stéphane Brabant and Elsa Savourey, ‘Loi Relative Au Devoir de Vigilance, Des Sanctions Pour Prévenir et 
Réparer (A Closer Look at the Penalties Faced by Companies)’ [2017] Revue Internationale de la Compliance et 
de l’Éthique des Affaires. 
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thousand employees worldwide if headquartered in France or elsewhere.11 It thus applies to 

both French companies and foreign companies with operations in France but only beyond a 

certain threshold. This threshold has been cited as a critical limitation of the law,12 which was 

not a limitation present in the original proposal of the law, which sought that the law apply to 

all companies.13 The restriction on application of the French law is the highest among all three 

laws in this chapter. 

The duty of vigilance has three components: (1) to establish an effective vigilance plan, (2) 

implement it, and (3) publish the plan with risk identification and measures taken as well as 

include it in the annual report of the company.14 The vigilance plan, the text reads, is aimed to 

‘prevent severe impacts on human rights and fundamental freedoms, on the health and safety 

of individuals and on the environment’.15 It thus covers both human rights and the 

environment. Further, the vigilance plan should (ideally) not be unilateral, as per the text, 

which states that the plan ‘is meant to be drawn up in conjunction with the stakeholders of the 

company, [and] where appropriate as part of multi-stakeholder initiatives’.16 Who 

‘stakeholders’ are is not defined under the law but the interpretation in context of French law 

is that it is broad enough to cover any person(s) or groups potentially affected by the operations 

of a company or its supply chain.17 This includes not only people or entities potentially harmed 

but those affected, including consumers, banks and financial institutions and local 

communities where the company operates and has suppliers.18 

 
11 LOI n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises 
donneuses d’ordre 2017-399, art 1 (France 2017) (Association Sherpa tr). 
12 Claire Bright, ‘Creating a Legislative Level Playing Field in Business and Human Rights at the European Level: 
Is the French Law on the Duty of Vigilance the Way Forward?’ (SSRN Scholarly Paper, 2020) 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3262787> accessed 30 December 2023. 
13 Almut Schilling-Vacaflor, ‘Putting the French Duty of Vigilance Law in Context: Towards Corporate 
Accountability for Human Rights Violations in the Global South?’ (2021) 22 Hum Rights Rev 109, 116. 
14 LOI n° 2017-399 du 27 mars 2017, art 1. 
15 ibid. 
16 ibid; Conseil constitutionnel, paras 3 and 22 (interpreting the provision as a ‘may’ provision stating that it is 
based on incentives rather than mandatory). 
17 Tiphaine Beau de Loménie and Sandra Cossart, ‘Vigilance Plans Reference Guidance’ (Association Sherpa, 
2018) 44–45 <https://vigilance-plan.org/wp-content/uploads//2019/06/2019-VPRG-English.pdf> accessed 27 
June 2023. 
18 ibid 45. 
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The duty of vigilance itself does not include any obligation towards the content necessary to be 

put in the plan. This makes the obligation to put in place a vigilance plan perhaps a bit too 

open-ended to make a difference. Nonetheless, the vigilance plan is mandated to have at least 

five features, which are 

1. A risk mapping meant for [risk] identification, analysis and prioritisation; 

2. Regular evaluation procedures regarding the situation of subsidiaries, 

subcontractors or suppliers with whom there is an established commercial 

relationship, in line with the risk mapping; 

3. Appropriate actions to mitigate risks or prevent severe impacts; 

4. An alert and complaint mechanism relating to the existence or realisation of risks, 

drawn up in consultation with the representative trade union organisations 

within the company; and 

5. A system monitoring implementation measures and evaluating their 

effectiveness.19 

The law further enables two kinds of private actions: one where a private party can compel 

compliance with the law through a notice of compliance and another where there is a possibility 

of a civil suit for recovery of damages which would not have occurred if the corporation fulfilled 

their duty of vigilance.20 The text for the former reads, 

When a company receiving a formal notice to comply with the obligations laid down in 

[the law], does not satisfy its obligations within three months of the formal notice, the 

competent court may, at the request of any party with standing, order the company, 

including under a periodic penalty payment, to respect [its vigilance duties].21 

The civil liability provision, on the other hand, reads that the law, ‘establishes the liability of the 

offender and requires [them] to remedy any damage that the execution of [the vigilance] 

 
19 LOI n° 2017-399 du 27 mars 2017, art 1. 
20 ibid art 1–2. 
21 ibid art 1(II). 
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obligations could have prevented.’22 This enforcement mechanism and other duty of vigilance 

characteristics are explored further in detail below. 

§1.1 Human rights due diligence as the vigilance plan 

The law obliges French companies to draw up a ‘vigilance plan’ for risks to human rights and 

the environment.23 This obligation exists for overseas subsidiaries or controlled companies 

(CCs) of French companies and for French subsidiaries of foreign companies.24 This means 

that when a subsidiary of a foreign corporation is registered in France which has further foreign 

subsidiaries or CCs, those foreign subsidiaries or CCs will also be obligated to fulfil a duty of 

vigilance through the French law. This is an archetypal example of a cascading justice 

requirement of relational justice, discussed in detail shortly. 

The vigilance plan includes identification and prevention of risk to human rights, health, and 

the environment on a continuous basis, including assessment of the efficiency of measures 

implemented.25 This duty also extends to suppliers and subcontractors of the company with 

whom they have an ‘established commercial relationship.’26 

§1.1.1 Disclosure as part of corporate responsibility 

This vigilance plan needs to be disclosed. While the French duty of vigilance law was the first 

to move beyond disclosure requirements in previous due diligence laws such as §1502 of the 

U.S. Dodd-Frank Act which required disclosure on conflict minerals sourced from Congo,27 

disclosure still forms a part of human rights due diligence laws. Disclosure will be most visible 

in the Norwegian Supply Chain Transparency Act discussed later. Perhaps even overly visible, 

 
22 ibid art 2. 
23 ibid art 1. 
24 LOI n° 2017-399 du 27 mars 2017. 
25 ibid. 
26 ibid; Elsa Savourey and Stéphane Brabant, ‘The French Law on the Duty of Vigilance: Theoretical and 
Practical Challenges Since Its Adoption’ (2021) 6 Business and Human Rights Journal 141, 145 (mentioning that 
the interpretation of ‘established commercial relationship’ is unclear.); Tiphaine Beau de Loménie and Sandra 
Cossart (n 17) 32–33 (ascertaining that the reasonable interpretation, shared by the government through its 
submission before the Constitutional Court when the law was challenged, is that it includes indirect suppliers in 
the supply chain; nothing suggests that ‘established commercial relationship’ is restricted to 1st tier suppliers, or 
restricted on the basis of tiers of contractual relationships at all.). 
27 Dodd–Frank Wall Street Reform and Consumer Protection Act, s 1502. 
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as the reader may see. In the French law, the obligation is to annually report the vigilance plan 

and effective implementation measures taken by the corporation on the vigilance plan.28 

However, disclosure is primarily aimed at the relationship between companies and investors 

(or suppliers) but can be useful for civil society organisations to act on behalf of potentially 

affected people. Given its indirect relevance with the actual potentially affected people, the 

discussion can focus on the more important parts of the law, viz. co-authorship requirements. 

§1.1.2 Co-authorship of relationships in the French law 

While disclosure thus arises consequent to the preparation of the vigilance plan, the duties 

behind the vigilance plan itself are one of the most crucial aspects of the French law and form 

a major part of the story. The duty of vigilance, from which the law gets its name, is described 

as an obligation of means.29 It is, therefore, not an obligation of result. An obligation of means 

means that the corporation is supposed to strive to achieve a particular result but is not obliged 

to achieve that particular result.30 It requires generally prudent and diligent conduct but does 

not mean that the corporation may be held liable for human rights impacts despite best efforts 

on the part of the corporation implementing its vigilance plan.31 

The underlying intention is for ex-ante prevention and mitigation of harm rather than the focus 

of remediation of harms that have already occurred.32 Part of Article 1(I) of the French law 

reads as follows: 

(…) The plan shall include reasonable vigilance measures adequate to identify risks 

and to prevent severe impacts on human rights and fundamental freedoms, on the 

health and safety of individuals and on the environment, resulting from the activities 

of the company and of those companies it controls (…), directly or indirectly, as well 

 
28 LOI n° 2017-399 du 27 mars 2017, art 1. 
29 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 42. 
30 PM Dupuy, ‘Reviewing the Difficulties of Codification: On Ago’s Classification of Obligations of Means and 
Obligations of Result in Relation to State Responsibility’ (1999) 10 Eur J Int’l Law 371, 375 (while this article 
does not elaborate on the distinction in the French Commercial Code as such, the concise and simple 
explanation enables a reader to grasp the difference in obligations of result and obligations of means easily). 
31 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 42. 
32 ibid. 
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as the activities of subcontractors or suppliers with whom they have an established 

commercial relationship, when these activities are related to this relationship.33 

The phrase ‘reasonable vigilance measures’ is significant in this aspect. This means that 

prudence and diligence must govern corporate conduct as regards human rights and 

environmental impacts.34 This is coupled with civil liability for harms discussed in the next sub-

section. 

However, it is important to recall that the law states that the vigilance plan ‘is meant to be drawn 

up conjunction with the stakeholders of the company’.35 This is one of the most crucial 

elements of the French law. The Judicial Court of Paris in the Total case, confirming this 

legislative intention of the vigilance plan being a joint exercise with stakeholders,36 goes on to 

state, 

By respecting the plurality of stakeholders’ point of view and involving them in the 

development of the plan, this consultation will (…) considerably reduce the risk of 

litigation challenging the scope of the plan (…).37 

The relational justice notion of co-authorship embedded in the vigilance plan is clear from the 

interpretation of duty of vigilance by the Judicial Court of Paris. The court further elaborates 

that ex-ante collaboration for the plan, i.e., consultation before the vigilance plan is drawn up, 

ensures that the plan will be effective and therefore forms an indispensable part of the French 

law obligations.38 The French law contains a provision where any private person can send a 

 
33 LOI n° 2017-399 du 27 mars 2017, art 1. 
34 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 42. 
35 LOI n° 2017-399 du 27 mars 2017, art 1. 
36 Association Les Amis de la Terre France v TotalEnergies, judgment of the Judicial Court of Paris (28 February 
2023), 19 (this was a case where several NGOs filed a case against TotalEnergies stating that various aspects of 
their vigilance plan were inadequate regarding negative impacts from oil projects in Uganda. The claim was to 
compel TotalEnergies to fulfil its obligation under the French law by rectifying its vigilance plan and avoiding 
imminent harm. The court dismissed the case on procedural grounds as it held that the account presented 
before the court was substantially different from those given to TotalEnergies in its formal notice. A new formal 
notice would thus be required for a new case.) 
37 ibid. 
38 ibid, 20. 
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notice of non-compliance to a corporation and ask them to comply.39 In the mind of the judge, 

this is emblematic of the dialogical requirement of the obligations in the French law.40 This is 

despite the lack of a mandatory language for stakeholder consultation in the law. In fact, this 

obligation applies to both parties and therefore, without a formal notice and consequent 

opportunity to discuss the vigilance plan, French courts cannot be seized of complaints 

regarding non-compliance with the French law, as the Judicial Court held.41 

The nature of human rights due diligence as antithetical to unilateralism has been explained 

normatively within the relational justice framework in Chapter 3. Now, the reader can get a 

glimpse of what that may look like in doctrine and legal prescriptions. In this case, a strong 

point of the law is to enter into engagements with stakeholders to aim at prevention of human 

rights impacts rather than to merely provide an avenue of civil liability for ex-post harms. This 

is why, as is demonstrated in the next section, there is a legal right for any person to ask the 

company to comply with the requirements of the law, i.e., to respect human rights. While 

relational justice logic is visible throughout human rights due diligence laws like the Norwegian 

Supply Chain Transparency Act and German Supply Chain Due Diligence Law, a few things 

may be important to point out at this juncture. 

The French duty of vigilance law is a particular example of how a regulatory intervention that 

is quintessentially regarded as a triumph for civil law remedy and litigation is, in fact, an iconic 

illustration of an attempt at relationally just business. As the French Constitutional Council, in 

its decision upon a challenge on the constitutional validity of the law, stated, ‘the legislator has 

first established a new obligation under private law and secondly associated it with a sanction 

(…).’42 The French law does not mirror the tort of negligence merely to articulate private law 

duties that are enforceable in court.43 The duty of vigilance is not merely the duty not to be 

 
39 LOI n° 2017-399 du 27 mars 2017, art 1. 
40 Association Les Amis de la Terre France v TotalEnergies, 20. 
41 ibid. 
42 Decision no 2017-750 DC of 23 March 2017 (n 16) para 7 (emphasis supplied). 
43 Hanoch Dagan and Avihay Dorfman, ‘The Domain of Private Law’ (2020) 71 University of Toronto Law 
Journal 207, 220. 
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negligent in a negative sense of the non-interference conception; the French law necessitates 

positive horizontal accommodation of self-determination and substantive equality in the 

formation of business relationships for such relationships to be just. In doing so, it places the 

prevention of harms at its core articulating the norms of horizontal interaction, not merely 

providing an avenue of ex-post remedy, which is also important nonetheless upon 

materialisation of harms. 

The interpretation of the French law by the Judicial Court of Paris confirms this assertion that 

the law, first and foremost, is aimed at ex-ante prevention of harm rather than ex-post 

remediation, which exists as a backup option.44 Yet, one must be careful not to rush into stating 

that the French law actually mandates relationally just business. Hence the phrasing above of 

the French law as an ‘attempt at relationally just business.’ The law sets the stage by putting in 

some elements for substantive equality and self-determination to flourish. Yet, it remains to be 

seen how successful it is indeed in doing so. It is a separate question altogether whether the 

French law is effective,45 or even whether domestic law is suitable at all for regulation of 

transnational business conduct.46 These questions have to be left for another day. 

What is important in the present circumstance is that the French law does, in fact, emphasise 

the relationships of the company that are relevant for its business operations, bringing them 

within the ambit of mandatory vigilance duties. Such is the case with suppliers and 

subcontractors, with stakeholders who may be affected, etc., who now have a vital role to play 

in the drawing up of the vigilance plan and on input in its implementation. In that sense, these 

participation requirements are reflective of interpersonal human rights and its broad 

geographical scope of application can be said to reflect a form of a global minimum floor of 

 
44 Association Les Amis de la Terre France v TotalEnergies, judgment of the Judicial Court of Paris (28 February 
2023). 
45 Savourey and Brabant (n 26). 
46 Caroline Omari Lichuma, ‘(Laws) Made in the “First World”: A TWAIL Critique of the Use of Domestic 
Legislation to Extraterritorially Regulate Global Value Chains’ (2021) 81 Zeitschrift für ausländisches 
öffentliches Recht und Völkerrecht / Heidelberg Journal of International Law 497; Fatimazahra Dehbi and Olga 
Martin-Ortega, ‘An Integrated Approach to Corporate Due Diligence from a Human Rights, Environmental, 
and TWAIL Perspective’ (2023) 17 Regulation & Governance 927. 
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corporate responsibility.47 However, as mentioned before, whether a French law should be the 

global arbiter of global corporate conduct even when articulating a global minimum floor is a 

question that is separate and addressed elsewhere in literature.48 

The French law enables reshaping the thought of people not merely as claimants after they are 

harmed by business activities but places them temporally prior to harm in the stage of the ex-

ante formation of just relationships as people with voices in business decisions affecting them. 

This is done by enabling avoidance of business decisions that negatively impact human rights. 

A critical shortfall is that instead of articulating this as a general legal duty to form relationships 

that are just, the French law is restricted in application to large companies as flagged in the 

beginning of this section. This limitation is not unique to the French law and is present in other 

human rights due diligence laws as well, albeit to a much lesser extent. 

As flagged at the beginning of the section, the vigilance plan applies in a cascading manner 

similar to what is posited in chapter 3. The corporation can choose to include within its 

vigilance plan the companies within its corporate group.49 Nonetheless, any company must 

include, within its vigilance plan, suppliers and subcontractors with which it has an ‘established 

business relationship.’50 The vigilance plan, in essence, extends to all supply chain relationships 

within the whole group of companies.51 The inclusion of subcontractors and suppliers within 

the domain of the French duty of vigilance law is confirmed by the French Constitutional 

Council and the observations of the government in proceedings challenging parts of the law.52 

The Constitutional Council observes that, 

 
47 Hanoch Dagan and Avihay Dorfman, ‘Interpersonal Human Rights’ (2018) 51 Cornell Int’l L J 361, 140. 
48 Debadatta Bose, ‘Decentring Narratives around Business and Human Rights Instruments: An Example of the 
French Devoir de Vigilance Law’ (2023) 8 Business and Human Rights Journal 18; Lichuma, ‘(Laws) Made in the 
“First World”’ (n 46); Dehbi and Martin-Ortega (n 46). 
49 LOI n° 2017-399 du 27 mars 2017, art 1. 
50 ibid para 1; Tiphaine Beau de Loménie and Sandra Cossart (n 17) 32 (the term ‘established business 
relationship’ denotes a relationship of a ‘long-term nature, a certain intensity’ and continuity. These are not 
strict legal criteria but economic criteria which means that new relationships can also be established without the 
temporality requirement.). 
51 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 33. 
52 Decision no 2017-750 DC of 23 March 2017 (n 16). 



269 
 

the perimeter of the business partners of the company that are subject to the obligation to 

draw up an oversight plan (…) includes all companies controlled directly or indirectly by 

this company as well as any sub-contractors and suppliers with which they have established 

commercial relations, irrespective of the nature of the operations of these enterprises, their 

workforce, their economic weight or their location of establishment.53 

Similarly, the observations of the government before the Constitutional Council stated that, 

The notion of established commercial relationship is already used by the [French] 

Commercial Code (…). The vigilance plan must therefore include measures relating to 

subcontractors and suppliers who participate in the supply chain of the group concerned, 

either directly for the parent company or for one of its subsidiaries. The legislator has 

specified that these measures would only apply to the part of the activity of these 

subcontractors and suppliers which is linked to the relationship with the group 

concerned.54 

Even though the scope is not crystal clear, it would be ironical for the French law, which is 

widely known in France as the ‘Rana Plaza law’ to exclude the circumstances of the Rana Plaza 

disaster where the relationships were that of supply chains.55 This inclusion of suppliers and 

subcontractors is in coherence with the understanding of the thesis that the justness of 

relationships take into account the cascading effects of such relationships on such suppliers and 

subcontractors. Without this cascading element under the French law, it would be impossible 

to monitor effective implementation of the vigilance plan or even to draw it up. 

It can be understood from literature that within this cascade, the prevention and mitigation 

requirements inherently refer to future harm, i.e., harm that has not materialised into an injury 

yet.56 It is thus inherently distinct from liability. This is specifically why the cascade becomes 

important in the ex-ante outlook of the law. As explained in Chapter 3, a modern-day 

 
53 ibid para 11 (emphasis supplied). 
54 ibid pt Observations du Gouvernement (Machine translated from French by DeepL and Google Translate.). 
55 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 33. 
56 ibid 38. 
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relationally just business is impossible to achieve given the interconnectedness (and 

transnationality) of today’s business. The cascade of relationships exhibits a necessity that is 

also articulated in the French law as the duty to address human rights impacts that may be 

suspected to happen in the future within the context of business relationships through suppliers 

or subcontractors.57 Thus, importantly, under a relational justice reading, it would not be 

possible to have arbitrary distinctions between tiers of suppliers in the French law, in line with 

the normative assertions of the thesis in Chapter 3. 

When the risk does materialise, it would give rise to civil liability. Recall the Begum case from 

the last chapter where it was elaborated how the materialisation of risks is what may give rise 

to a liability under the ordinary law of torts.58 First, as mentioned above, one can file a notice 

to the corporation to comply with the French law.59 Liability comes a bit later. 

§1.2 (Non-ideal) enforcement 

As such, any person (or civil society organisation) potentially affected can push for compliance 

of a corporation with the law through civil proceedings.60 This can only be done if the 

corporation fails to comply three months after a notice is sent to the company for non-

compliance as in the legislative text aforementioned at the beginning of the section.61 This is 

separate from the compensatory avenue of recovery of damages under art. 2 which establishes 

liability of the company for negligent conduct in tort law, i.e., for ‘damage that the execution of 

[the vigilance] obligations could have prevented.’62 

§1.2.1 Liability for human rights due diligence is not liability for human rights impacts 

Initially the French courts established that compulsion to comply claims, the first of the two 

avenues, would be heard by commercial courts.63 This was affirmed in an appeal from the 

 
57 ibid. 
58 Hamida Begum (on behalf of Md Khalil Mollah) v Maran (UK) Ltd [2021] EWCA Civ 326. 
59 LOI n° 2017-399 du 27 mars 2017, art 1. 
60 LOI n° 2017-399 du 27 mars 2017. 
61 ibid. 
62 ibid art 2. 
63 AFIEGO et. al. v Total, judgment of the Nanterre High Court (30 January 2020). 
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judgment.64 The reason behind it was the distinction made between an action for compliance 

with the vigilance plan requirements and the civil liability, as aforementioned. The former was 

said to be a question of the management of the company and hence concerning how the 

company is run by the board of directors, for example, while the latter concerns ordinary civil 

matters.65 Hence, civil liability is the matter of ordinary civil court jurisdiction but compliance 

with the duty of vigilance plan is a matter of company management and hence under 

commercial court jurisdiction.66 

This reasoning was repudiated by the Court of Cassation on further appeal.67 The Court of 

Cassation held that two elements were important in this aspect: (1) that the plaintiff was not a 

business entity and (2) the vigilance plan was not a purely commercial act even though it has 

direct links to the management of the company.68 This reaffirms the understanding of human 

rights due diligence in the thesis that business decisions are not merely economic decisions 

isolated from human rights considerations. Just because this law concerns decisions made by 

the company management does not mean it is commercial in nature; it means that it is 

interpersonal in nature in its human rights considerations. As the law was then settled, 

plaintiffs, who bring a case for the enforcement of compliance of obligations under the duty of 

vigilance law, have a choice to opt for proceedings either in the commercial courts or the civil 

courts.69 The commercial courts would not have exclusive jurisdiction over legal questions 

regarding the implementation of the vigilance plan.70 

As of now, nearly all cases have taken the route of a civil case following a compliance notice 

instead of a civil liability case for ex-post compensatory damages in tort.71 This is also the case 

 
64 Association Survie et. al. v Total, judgment of the Court of Appeal of Versailles (10 December 2020). 
65 ibid. 
66 ibid. 
67 Friends of Earth et. al. v TotalEnergies (formerly Total), judgment of the Court of Cassation (15 December 
2021). 
68 ibid. 
69 ibid. 
70 ibid. 
71 Association Sherpa and others, ‘Cases – Ongoing Cases under the Duty of Vigilance Law’ (Duty of Vigilance 
Radar, no date) <https://vigilance-plan.org/court-cases-under-the-duty-of-vigilance-law/> accessed 30 June 
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for the latest case of February 2023 under the French law filed against BNP Paribas for its 

contribution to climate change through fossil fuel financing.72 Even in a regime enabling one-

on-one litigation, that the focus remains on ex-ante prevention and prevention and mitigation 

of systemic injustices is testament to the importance of ex-ante norms. In this context, recall 

our discussion in the last chapter where it was explored that even in civil litigation the focus is 

not on remediation ex-post but rather other factors like awareness, prevention, and the like. 

The lawsuits under the French law cover a range of systemic issues such as climate change, 

deforestation, slavery, indigenous rights, plastics, and labour rights comprising some of the 

most complex societal problems of today.73 

This enforcement distinction between compliance with due diligence requirements and 

damages for negligent conduct echoes another interesting aspect of relational justice that was 

discussed in Chapter 3: that of the distinction between the substantive requirement of corporate 

responsibility to respect human rights and the process requirement of conducting human 

rights due diligence. This duality is inherent in the law through its two pathways of private 

action. Above all, the compliance action deals with prevention and the civil suit deals with 

compensation. 

In the previous section, it was highlighted that the French courts in the Total case elaborated 

on the importance of participation in the formation of the vigilance plan: non-participation 

should be an inherent non-compliance with the duty of vigilance itself. The capacity of parties 

to be substantively equal in their dealings is hampered without equal footing in the formation 

of relationships, part of which is included in the vigilance plan which should allow an action to 

correct this ex-ante.74 However, it is unclear whether mere non-participation would result in a 

judicial finding of a breach of the duty of vigilance; perhaps not. This is because stakeholder 

 
72 ‘French NGOs Take BNP Paribas to Court in World’s First Climate Lawsuit against a Commercial Bank’ 
(Oxfam International, 23 February 2023) <https://www.oxfam.org/en/press-releases/french-ngos-take-bnp-
paribas-court-worlds-first-climate-lawsuit-against-commercial> accessed 30 June 2023. 
73 ‘France’s Duty of Vigilance Law - Lawsuits & Formal Notices’ (Business & Human Rights Resource Centre, no 
date) <https://www.business-humanrights.org/en/big-issues/corporate-legal-accountability/frances-duty-of-
vigilance-law/> accessed 30 June 2023. 
74 Hanoch Dagan and Avihay Dorfman, ‘Substantive Remedies’ (2020) 96 Notre Dame L Rev 513, 527–28. 
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engagement is not formulated as a specific mandatory requirement in the text of the French 

law even though such engagement seems unavoidable.75 Depending on how non-participation 

is further clarified under the law, it may become a critical shortcoming of the law if non-

participation of potentially affected people is tolerated within the ambit of the duty of vigilance. 

Nonetheless, what is important is that determinations of the duty of vigilance have separate 

considerations ex-ante and ex-post. The requirement of human rights due diligence is within 

the scope of determination in an ex-post inquiry, but damages and compensation are outside 

the scope of an ex-ante inquiry. In other words, in the ex-ante inquiry what is in focus is the 

risk of adverse impacts and not legal injury – which is much broader than the scope that may 

give rise to an action of the second sense, i.e., a civil suit for the recovery of damages. Human 

rights due diligence, as a process requirement of relational justice, is therefore a mechanism 

that is, by definition, not substitutable by an ex-post determination.76 Human rights due 

diligence is therefore necessary for relationships to be just but not sufficient. When the 

relationship might tend towards not being just, an action for restoring the substantive equality 

of parties and the avenue for self-determination exists before any damage occurs where the 

question of compensation arises, through human rights due diligence. 

Importantly, the French law states that corporations are to ‘remedy any damage that the 

execution of [vigilance] obligations could have prevented.’77 The understanding of this provision 

in French jurisprudence is untested as no judicial interpretation has arisen yet from this.78 

However, within our framework of relational justice in the thesis it can be understood as a 

provision where there is liability for the non-respect for human rights and the environment as 

obliged by the French law when damages are caused as a result of inadequate human rights due 

diligence.79 This may perhaps be in contrast with the necessary but insufficient assertion of 

human rights due diligence in the thesis. After all, if the company can show that it has fulfilled 

 
75 Tiphaine Beau de Loménie and Sandra Cossart (n 17) 45. 
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its vigilance plan obligations adequately, including a proper response to notices for compliance, 

would it be liable for damages caused? This is indeed unclear even for French lawyers.80 

Within the framework of the thesis, the correct understanding of this provision, as a part of the 

framework of just relationships, would be that compliance with procedural vigilance 

obligations may not entail a safe haven for damages but compliance with the obligation of 

means as regards substantive efforts to prevent and mitigate human rights impacts would. What 

are procedural vigilance obligations? Here, the crucial component is the third requirement of 

the vigilance plan. Recall the five requirements for the vigilance plan: (1) identification, analysis 

and prioritisation of risks, (2) assessment of these identified risks throughout the supply chain, 

(3) actions for mitigation of risks and prevention of severe impacts (4) alert mechanism for 

proper reporting of risks in consultation with trade unions, and (5) following up on measures 

taken to ascertain their efficiency.81 

The difference between the third component and other four components is that the third one 

is a substantive requirement. The vigilance plan includes both substantive and procedural 

requirements, the latter of which are the mapping and identifying measures, the regular 

assessment etc. Some of them are blended with substantive requirements. Another procedural 

requirement is the stakeholder consultation provision.82 However, what is important is that 

non-conformity with the procedural obligations guarantee that the substantive obligations will 

be unmet, as explained in the second part of Chapter 3 but their fulfilment does not guarantee 

that the substantive requirements will be met. This is how the two actions in the French law 

can be understood as exhibiting the understanding of the process requirements of relational 

justice in the context of corporate responsibility. This is because irrespective of the prospect of 

ex-post liability, not fulfilling the procedural requirements runs counter to the demands of the 

framework of relational justice, which is reflected in the French law through the avenue of a 
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civil suit for compliance proceedings. One cannot say that it is fully in conformity with 

relational justice requirement, however, as may be evident by now. 

§1.2.2 Public law considerations 

A key point to note is that the French law lacks a public regulator to oversee compliance with 

the law, but it enables private actions for enforcement of the law when corporations fall short 

of the requirements. While it highlights the important interpersonal nature of the law, it also 

presents an important shortfall: horizontal interpersonal norms give rise to relational justice 

considerations but are not a substitute for vertical considerations. While relational justice 

posits that private law per se is relevant and important for horizontal responsibility even when 

similar to the norms of public law, private law cannot abdicate its functions to public law and 

vice versa.83 As such, relational justice would not advance a conception where the human rights 

obligations of states towards their citizens as regards third party harm is substituted by an 

exclusive private monitoring mechanism relying on individual claimants to identify and 

enforce violations of a duty of vigilance. 

The duty of the state has to be complementary to private law mechanisms in the creation of a 

background regime that enables opportunities for self-determination.84 In line with this 

observation, the monitoring report of the French High Council for Economy on the duty of 

vigilance law recommended the establishment of a monitoring authority as well.85 This 

recommendation was put forward in light of the impossibility for civil society organisations to 

know exactly which companies were covered under the scope of the law.86 The report said that 

the authority needs to not only consolidate information but ‘promote compliance’ with the 

 
83 Hanoch Dagan and Avihay Dorfman, ‘Just Relationships’ (2016) 116 Colum L Rev 1395, 1424 and 1416–29; 
Hanoch Dagan and Avihay Dorfman, ‘Postscript to Just Relationships: Reply to Gardner, West, and Zipursky’ 
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84 Hanoch Dagan, A Liberal Theory of Property (Cambridge University Press 2021) 72. 
85 Anne Duthilleul and Matthias de Jouvenel, ‘Evaluation de la mise en oeuvre de la loi n° 2017-399 du 27 mars 
2017 relative au devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre’ (Conseil Général de 
l’Économie, 2020) 20 <https://www.economie.gouv.fr/cge/devoir-vigilances-entreprises> accessed 5 August 
2023. 
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law.87 The background conditions for the fulfilment of horizontal responsibilities have to be 

effectively fulfilled by the state. 

That said, while the absence of vertical obligations for the state is consequential, the presence 

of horizontal obligations is equally important in this law. The relational justice logic of this law 

is not only evident from the two pathways of private action that are provided in the provisions 

of the French law but also from the rationale behind the inclusion of these two pathways. A 

leading impetus for the adoption of civil liability provisions was that of separation of entities. 

The explanatory memorandum of the French law states that since subsidiaries and suppliers 

are separate legal entities under the eyes of the law, the French law was intended to provide an 

avenue for legal redress where the parent company which gives the orders for fulfilment to the 

supplier, thereby being the origin point of the damage, would otherwise go scot-free.88 The 

French law therefore not only establishes vigilance obligations but ensures that non-conformity 

with the demand of just relationships results in legal liability for the company at the top of the 

supply chain. This is another reflection of the cascading responsibility discussed in Chapter 3. 

What the French law aims at doing is clarifying that orders given to suppliers far away cannot 

but contain considerations of the relationships being just between the supplier and their 

employees, local communities etc. Importantly, the ‘origin of the damage’ (the transnational 

corporation) should be under scrutiny, the explanatory memorandum suggests, apart from the 

causal agent of the damage (the suppliers) even when civil liability would ordinarily require 

proving causality.89 This distinction in responsibility between chain leaders and causal agents 

of damage was already explained in Chapter 3; it means the responsibility of the corporation 

arises not because they (did not) cause(d) the damage but because their active involvement led 

the supplier and/or subcontractor to cause the damage. Recall Shue’s example of 

interconnectedness as the fact that ‘a vote in Washington to change wheat price supports for 
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Nebraska can change the price of bread in Calcutta and the price of meat in Kiev.’90 Without 

taking into account the structural inequalities that may play a role in the ripple effects of the 

relationship between the ordering company and the supplier, and how vulnerabilities exist and 

may be exacerbated down the supply chain, there can be no just relationship.91 This is why the 

first aim of the law is to prevent the occurrence of human rights harms at all, as the explanatory 

memorandum also notes, but the second best option (the ‘backup’ in relational justice) of 

recovery of damages when this fails is also provided as an avenue to those potentially affected.92 

It is not that through this law corporations are enlisted for a public purpose for duties that lie 

with the state. The French law is replete with relational justice logic because it is founded on 

the horizontality of relationships and its inherent requirements of justice. It merely 

circumscribes the freedom of enterprise.93 This is evident through its disclosure requirements 

to the public and stakeholders, through the importance of consultation as in the text of the law 

and affirmed by judicial interpretation, through the cascading requirements of formulating a 

vigilance plan and the avenues of private enforcement of the violation of vigilance requirements 

on human rights protection through tort law. However, as with important limitations like the 

restricted application, obscurity of vertical obligations, and its limited success in actions for ex-

ante prevention, let alone ex-post remedy, the French law is far from the (non-)ideal legal 

embodiment of relational justice. Are the other laws the same even when they take different 

approaches to the question of corporate responsibility? The chapter will now therefore discuss 

what the Norwegian Supply Chain Transparency Act says. 

§2 The Norwegian Supply Chain Transparency Act 

The Norwegian Supply Chain Transparency Act (Norwegian law) was the second human rights 

due diligence law to be in force after the French duty of vigilance law, in 2022, and was adopted 

in 2021. The short title of the Act is ‘Transparency Act’. The French law was quite generously 
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referenced in the report studying the necessity and desirability of the law which also contained 

a first draft of the law.94 This law presents some challenges in our relational justice framework, 

specifically because it focuses on consumer transparency while appearing, from a distance, to 

address the victim-company relationship which makes the target relationship in this law quite 

different from the French law. Nonetheless, the horizontality of the relationship is visible 

through the law through the requirements of ex-ante human rights considerations in business 

decisions. 

The preamble of the Norwegian law states that ‘The Act shall promote enterprises’ respect for 

fundamental human rights and decent working conditions’ and ‘ensure the general public 

access to information regarding how enterprises address adverse [these] impacts.’95 While this 

seems like a dual mandate for the law, the substance of the law leans heavily on the latter, as 

will be demonstrated in this section. 

Similar to the limitation in the French law, the Norwegian law limits its application to large 

companies, as the Norwegian law calls them.96 Large companies are defined as having any two 

of the three characteristics of (1) having sales revenues of more than 70 million NOK, (2) a total 

balance sheet of 35 million NOK, and (3) 50 full time equivalent employees on average 

annually.97 Again, similar to the French law, the initial proposal was for the law to be applicable 

to all companies that sell goods and services in Norway.98 However, the limitation was 

incorporated into the government proposal contrary to the proposal for the law by the 

Committee that studied the desirability of the law.99 Nonetheless, unlike the French law (and 
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the German law as we will see later), the applicability of the law is triggered by a low threshold 

of 50 employees and quite a low revenue or balance sheet threshold. Compared to the 

‘largeness’ of companies in the other two laws, many companies covered by the Norwegian law 

are not large at all. In fact, some of these companies may fall under the Small and Medium 

Enterprise definition of the European Union.100 

Covered companies are obliged under the law to conduct human rights due diligence in 

accordance with the OECD Guidelines for Multinational Enterprises.101 This is referred to as 

the ‘duty to conduct due diligence.’102 It involves six aspects, viz., (1) embedding of responsible 

business outlooks into business policy, (2) identification of actual and adverse impacts from 

own operations or those directly linked to the enterprise, (3) prevention or mitigation of such 

adverse impacts, (4) tracking implementation of measures, (5) communication with affected 

stakeholders, and (6) co-operation in remediation and compensation where required.103 The 

substantive and procedural aspects of this law are discussed later in the section. 

This law further has publication provisions for the human due diligence undertaken by the 

enterprise concerned.104 The provision seeks to mandate enterprises to disclose their general 

area of operations and their procedures to identify adverse impacts, what adverse impacts are 

identified, the measures that have been taken or will be taken to prevent and mitigate adverse 
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Enterprises (Text with EEA Relevance) (Notified under Document Number C(2003) 1422)’ (OJ L, 20 May 2003) 
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101 Transparency Act, s 4. 
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impacts and what results are achieved and expected through these measures.105 What is most 

interesting about the Norwegian law is that it then further provides that any person can request 

information regarding the approach of an enterprise to address actual and potential adverse 

impacts, including specific instances.106 The text reads, 

Upon written request, any person has the right to information from an enterprise regarding 

how the enterprise addresses actual and potential adverse impacts (…). This includes both 

general information and information relating to a specific product or service offered by the 

enterprise.107 

This is a ‘right to information’ provision with certain exceptions.108 There are specific 

exceptions provided in the law to deny the request. The text of the law on the exceptions reads 

that a request may be denied when: 

a) the request does not provide a sufficient basis for identifying what the request concerns; 

b) the request is clearly unreasonable; 

c) the requested information concerns data relating to an individual's personal affairs; 

d) the requested information concerns data regarding technical devices and procedures or 

other operational and business matters which for competitive reasons it is important to 

keep secret in the interests of the person whom the information concerns.109 

The enterprise receiving the above request must provide a response within three weeks unless 

the information requested makes the time ‘disproportionately burdensome’ which then 

extends the reply period to two months.110 The time extension mandates the company to 

inform the requesting person the reasons for the extension.111 The law states that ‘if the 

enterprise denies a request for information, it shall inform about the legal basis for the denial’ 
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and the requesting person can ask for a more detailed explanation of the denial which has to 

be replied to within three weeks of the receipt of the denial notice.112 

The Norwegian Consumer Authority is the authority in-charge of the monitoring and 

enforcement of the Norwegian law.113 It can order compliance and injunctions to bring 

enterprise conduct in line with the Norwegian law.114 This includes an order of penalties, the 

quantum for which is decided by the consideration that it must not be profitable for an 

enterprise to be in breach of the Norwegian law.115 An infringement penalty may also be 

ordered if there are repeated breaches of the human rights due diligence obligations under the 

law.116 A critical difference with the French law here is that there is no avenue for a civil suit for 

recovery of damages, although the Consumer Authority proceedings may mirror the 

compliance action proceedings under the French law in substance. 

§2.1 Due diligence as subsuming substance 

The due diligence obligations in the Norwegian law state the that the due diligence should be 

conducted according to the OECD Guideline for Multinational Enterprises.117 In doing so, the 

law lays down its own understanding of due diligence as mentioned above at the beginning of 

this sub-section containing six components. This duty is, of course, cascading through the 

businesses’ own operations to the supply chain and business partners reflecting relational 

justice logic explained in Chapter 3.118 However, interesting to note is that the human rights 

due diligence understanding of the OECD Guidelines, and consequently the UN Guiding 

Principles, is different from the due diligence understanding of the Norwegian law. 
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The OECD Guidelines contain the due diligence duties in its Chapter IV, that deals with human 

rights responsibilities, both of states and corporations.119 In that, it is stated that corporations 

should undertake due diligence appropriate to the size and context of the operations and the 

severity of the human rights impacts.120 Due diligence is defined in the OECD Guidelines as 

‘[t]he process [that] entails assessing actual and potential human rights impacts, integrating 

and acting upon the findings, tracking responses as well as communicating how impacts are 

addressed.’121 The OECD Guidelines also state that stakeholder engagement is crucial for 

human rights due diligence.122 These are process requirements. The substantive requirement of 

the responsibility to respect human rights is separate in the OECD Guidelines, with a trigger 

for the substantive requirements, similar to the UN Guiding Principles as can be recalled from 

Chapter 4.123 This is unlike the Norwegian law. For the convenience of the reader, a refresher 

on what the UN Guiding Principles state as human rights due diligence follows. 

The UN Guiding Principles, in Principle 17, begins with the sentence, ‘In order to identify, 

prevent, mitigate and account for how they address their adverse human rights impacts, business 

enterprises should carry out human rights due diligence.’124 Unlike the OECD Guidelines 

which mention merely that business enterprises should conduct human rights due diligence, 

the UN Guiding Principles provide the rationale directly in its text of the Principle that 

introduces human rights due diligence. The description of the process of human rights due 

diligence is the exact same as that provided in the OECD Guidelines, viz, that ‘[t]he process 

should include assessing actual and potential human rights impacts, integrating and acting 

upon the findings, tracking responses, and communicating how impacts are addressed.’125 This 

similarity of language is not by fluke, but intentional, where the OECD Guidelines incorporated 
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the text of the UN Guiding Principles to create a common standard radiating from the UN 

Guiding Principles.126 

What can one draw from these descriptions of human rights due diligence? That the process-

substance distinction is obfuscated when the hard laws speak of ‘due diligence.’ Recall the 

discussion on the process-substance distinction of due diligence in the French law: it included 

obligations of both process and substance, the latter of which gave rise to the avenue of civil 

liability under the French law. In the Norwegian law, one can notice that there is a substantive 

standard or obligation in the nature of ‘implement[ing] suitable measures to cease, prevent or 

mitigate adverse impacts’ as seen from the six due diligence requirements.127 This was not 

included in the draft proposal for the law drawn up by the expert committee that studied the 

desirability of the law, which made the process-substance distinction clear.128 In the OECD 

Guidelines, the substantive standard of respecting human rights is distinct from the processual 

human rights due diligence obligation. This distinction is also clearly visible in the UN Guiding 

Principles as was explained in detail in Chapter 4 when discussing on the nature of human 

rights due diligence as a process. 

If one takes a look at the text of the UN Guiding Principles, one finds that this responsibility to 

prevent and mitigate is present in Principle 13.129 Principle 13, if one may recall, makes a 

distinction between own impacts and directly linked impacts.130 It is useful to place the text of 

Principle 13 here: 

The responsibility to respect human rights requires that business enterprises: 

(a) Avoid causing or contributing to adverse human rights impacts through their 

own activities, and address such impacts when they occur; 
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(b) Seek to prevent or mitigate adverse human rights impacts that are directly linked 

to their operations, products or services by their business relationships (…).131 

If one reads the emphasised part from the above text compares it to Principle 17 of the UN 

Guiding Principles mentioned in Chapter 4, which begins with, ‘‘[i]n order to identify, prevent, 

mitigate and account for how they address their adverse human rights impacts’ businesses 

should conduct human rights due diligence,132 there is a clear demarcation between the 

substantive requirements of the responsibility to respect human rights and the process 

requirement of human rights due diligence as a means and methods to move towards fulfilling 

that responsibility. Of course, as mentioned before, the human rights due diligence principle 

triggers the substantive responsibility to respect human rights. However, even the distinction 

between the responsibility for the enterprise causing the impact and impacts directly linked are 

diluted, if not obscured, in the responsibility under the Norwegian law. This distinction is 

neither strong nor clear, which means that the duty of due diligence runs unchanged from the 

enterprise’s own operations to those of supply chains and business relationships in a cascading 

manner. 

Drawing on this from our discussions on the relational justice distinction between the 

substantive requirement of corporate responsibility to respect human rights as a form of respect 

for substantive equality and self-determination and the necessity of human rights due diligence 

in the formation of just relationships, some interesting insights can be drawn. First is the 

reaffirmation that one does not exist without the other. Although neither the French law nor 

the Norwegian law contain an explicit duty of the corporation to respect human rights, this 

responsibility is very much present as a partly-implicit-partly-explicit responsibility of human 

rights due diligence. When speaking of human rights due diligence, the substantive and 

procedural requirements are bundled together as one umbrella responsibility of ‘human rights 

due diligence.’ Hence, the term human rights due diligence used in the thesis and in business 

and human rights instruments meaningfully differs from the use of that term in the laws 
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discussed in this chapter. This is because human rights due diligence, as is understood in this 

thesis as a process, is a subset of due diligence responsibilities articulated in the French and 

Norwegian law that are processual. The rest of the due diligence responsibility in the French 

and Norwegian laws, i.e., the substantive responsibility, is articulated as the primary 

responsibility to respect human rights in the thesis, and in the UN Guiding Principles. 

One does not work without the other: merely the process requirement would lay down the 

groundwork for just relationships in business but if the substantive requirement does not exist 

then the process requirement merely articulates half the story. The meaningfulness of this 

distinction in relational justice has different considerations in the Norwegian law than the 

French law because the Norwegian law does not have the civil action avenue present in the 

French law. This is in the sense that the consequences of the breach of the substantive and 

process requirements are not radically different in the sense that they do not give rise to two 

different forms of liability. One can understand how in the following demonstration on what 

the transparency obligation entails. 

§2.2 Consumer transparency is not procedurally just business 

While the human rights due diligence obligation is one thing, the Norwegian law is called the 

Supply Chain Transparency Act so one knows clearly what the focus is about. Although the 

transparency requirement in the proposal for the law did not include a reporting requirement 

but only included a request for information requirement,133 the final Act does include a 

reporting requirement as highlighted above.134 This reporting requirement applies to the 

information produced in the conduct of due diligence and the mitigation and prevention 

measures undertaken for the human rights impacts identified.135 So the Norwegian law, like the 

French law, includes obligations to both create certain relevant information and to publish that 
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information. The Norwegian law also obligates companies to publish the due diligence 

information on the website and with its annual reports.136 

More interestingly, this Norwegian law provides a right to access information by anyone, 

subject to the restrictions mentioned at the beginning of this section like the information 

involving trade secrets, unreasonableness etc.137 There is no private action available under this 

law even when there is a denial of information by a company upon a request.138 There is no 

explicit bar, however, unlike the German law as will be shown later; there is simply no mention 

of a right of private action. The most that a private person can do under this law is ask for the 

detailed explanation of the denial of information as aforementioned.139 The proposal for the 

law included an appeals to the Consumer Authority which did not make its way into the final 

text of the adopted law.140 This is a drastically different approach from the French law. 

Understanding the rationale for this approach can give insights also into the outlook of 

interpersonal justice under the Norwegian law. 

To understand the approach behind the law, reference can be made to the report by the 

Norwegian Ethics Information Committee, the committee that studied the necessity and 

desirability of the law.141 In their report, the desirability for binding legislation regulating 

corporate conduct is clearly affirmed, which led to the adoption of the Norwegian law.142 

However, it is where the benefits of the law are mentioned that it becomes interesting. The 

benefits mentioned for the law are that it provides consumers information to make informed 

choices, the possibility of influencing business efforts towards responsible business, and the 

possible contribution of the law to the improvement of working conditions in supply chains.143 

 
136 ibid. 
137 ibid s 6. 
138 ibid s 7. 
139 ibid. 
140 Ola Mestad and others (n 94) 60. 
141 Ola Mestad and others (n 94). 
142 ibid 35. 
143 ibid. 



287 
 

A major focus of the Norwegian law is on consumers. The report states that the Norwegian 

consumers who are concerned about ethics, even though a minority, may be able to influence 

market behaviour.144 The problem, necessitating the law, is presented as one of information 

asymmetry that consumers who are concerned about the ethical nature of the production of 

goods cannot access information regarding the how the products are made.145 It further states 

that even though individual consumers may not be able to or desire to access this detailed 

information on the ethical production of goods, this law would give a tool to civil society to 

access information and make it palatable to ordinary consumers.146 However, the report is clear 

that an ‘overriding purpose of the draft Act is to promote respect for fundamental human rights 

and decent work in businesses and supply chains.’147 This transparency requirement therefore 

is sought to work in tandem with other requirements of due diligence and the ‘duty to know’ 

about human rights impacts in the supply chains of businesses.148 

Another important benefit of the law as articulated by the committee is that the topic of human 

rights is brought into the boardroom through the implementation of the Norwegian law.149 The 

report says that not only could this help in mobilisation of business executives to combat 

human rights impacts but also raise awareness in general for public discourse.150 Last, but not 

the least, the law is expected to improve working conditions in supply chains.151 The 

expectation is that when companies are obliged to know about the working conditions and 

human rights impacts in their supply chains and business relationships, efforts to mitigate such 

impacts will follow.152 Human rights due diligence, in particular, has been termed crucial for 
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this exercise.153 The information available upon the advent of this law may be used by 

consumers, worker’s unions and the like to facilitate efforts to ensure responsible business.154 

That being said, the report does identify that outsourcing enforcement to civil society 

organisations means that only high-profile large companies will be the focus of efforts, not to 

mention that the resources for monitoring compliance are scarce in such public interest 

associations.155 This is one of the reasons that the Norwegian Consumer Authority has been 

tasked with the monitoring of compliance under the law.156 

In all these discussions, it is striking how much focus is placed on ethical consumption as a 

driver for ethical business. The law is primarily targeted at consumers, or consumer 

associations, which then take a leading role for a market-based carrot or stick towards 

encouraging companies to prevent and mitigate human rights impacts.157 Although, the 

Norwegian law addresses substantive dimensions of corporate responsibility, including the ex-

ante responsibility to avoid causing human rights impacts, a large focus on the relational nature 

of the law is between the producer enterprise and the consumer. This is a very different 

interpersonal relationship in relational justice than the one in the French law. It is also therefore 

telling that the Consumer Authority is the monitoring body. 

Although, this is not to say that the relationship between, e.g., the deceased person in the Begum 

case from the last chapter and the seller is not the addressee in this law, but this law, e.g., would 

focus on the UK consumer rather than this relationship. The primary focus is on the 

information provision for Norwegian consumers which then includes information on the 

measures taken to mitigate human rights impacts in the supply chain. Why is this an important 

difference? The just relationship between the consumer and the company has different 

considerations than the just relationship between the worker down the supply chain and the 
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Norwegian company. An important distinction is that, even as a backup option, the availability 

of ex-post remediation of the terms of just relationships (between the worker and the company) 

is jettisoned for the information provisions to consumers. This interpersonal relationship of 

the consumer and the company is different from the interpersonal relationship in the focus of 

the thesis, viz. that of the affected people and the company. 

However, in this regard, the powers of the Consumer Authority under the law are intriguing. 

The Consumer Authority is empowered to monitor compliance with the law in ‘the interest of 

promoting enterprises' respect for fundamental human rights (…).’158 The Consumer 

Authority can ‘seek to influence enterprises to comply with the Act’ suo motu or on request 

from anyone.159 If the Consumer Authority finds that an enterprise is in breach of the 

provisions of the Norwegian law, including presumably the substantive requirement to prevent 

or mitigate human rights impacts throughout the supply chain of a company, it can issue an 

injunctions160 or impose fines for non-compliance.161 Question is, what happens in the case of 

business-to-business companies who do not have relationships with end consumers or are out 

of the Norwegian public eye? How about companies that are based in Norway but sell their 

end-products to consumers outside of Norway, i.e., to consumers who may not be able to take 

full advantage of the Norwegian law? 

Despite the focus on consumers, the Norwegian law rests on horizontal responsibilities and 

relational justice logic, albeit imperfectly. The absence of private actions is significant as the 

non-availability of backup mechanisms, yes, but it nonetheless reaffirms the horizontal duty of 

enterprises to respect human rights, albeit in the context of a different interpersonal 

relationship than the one expected from the aims of the law. In fact, as explained in the above 

paragraph, the whole rationale for the involvement and monitoring by the Norwegian 

Consumer Authority is to ensure that there is horizontal respect for human rights in the supply 
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chains of enterprises in the Norwegian market.162 In essence, the construction of just 

relationships between even the worker outside of Norway and the Norwegian corporation is a 

fundamental concern of the Consumer Authority but repackaged in a different way than in the 

French law. Much in contrast to the French law, this approach utilises a regulator instead of 

private actions to ensure the formation and continuity of just relationships. 

Both procedural and substantive aspects of just relationships are safeguarded in this duty of 

due diligence envisioned by the Norwegian law (as is also in the French law). Critically, the 

failure to undertake adequate due diligence would result in a separate non-fulfilment of the 

demands of the Norwegian law (and the demand of just relationships) than the non-fulfilment 

of the substantive standard of respect for human rights. As was explained in Chapter 3, the 

conduct of human rights due diligence is necessary, inter alia, because it separates arbitrary 

terms of just relationships from those that are necessary for the fulfilment of self-determination 

and substantive equality. In the Norwegian law, it is reflected as the duty to know and its 

subsequent expectation to trickle down into substantive changes. Without having conducted 

human rights due diligence, neither a corporation (nor a regulator) can identify what the terms 

of just relationships would be, which, by default, means that the substantive standards remain 

unfulfilled. 

This ‘duty to know’ requirement is not only relevant for the supply of information to 

consumers,163 but also for the substantive horizontal requirement for corporations to respect 

human rights.164 This is evident in the distinction between the duty to know the risk of adverse 

human rights impacts and the subsequent duty to disclose this information to the public upon 

request or annually.165 This informational duty is coupled with the processual requirement of 

human rights due diligence to ensure that the formation of just relationships take into account 

the inequality of parties that are far removed from the Norwegian enterprise in question.166 
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This means that the duty to know may identify salient risks and human rights due diligence 

would mandate that the formation of just relationships take into account systemic and historic 

injustices in the cascading effect of the relationship, for example.167 

Even when the Norwegian law has a strong focus on information asymmetry, it still exhibits a 

relational justice understanding of corporate responsibility in its regulatory approach 

(compared to the private one-on-one approach in the French law sans a regulator). However, 

one may have noticed that there was no role for stakeholder participation in the Norwegian 

law. This is a critical flaw in the law that hits at the core of relational justice when compared to 

the French law. This is further discussed with the analysis of the German law. Which approach 

does the German Supply Chain Due Diligence Act take? 

§3 The German Supply Chain Due Diligence Act 

The latest mandatory human rights due diligence law to enter into force is the German Supply 

Chain Due Diligence Law (German law) which was adopted in 2021 and came into force at the 

beginning of 2023.168 The short title of the Act is ‘Supply Chain Due Diligence Act’. This is the 

most textually detailed of the three laws. Along with the French law and the Norwegian law, 

the German law constitutes the group of the only laws in force that mandate corporations to 

undertake human rights due diligence. Thus, discussing the German law would exhaust our 

scope of looking at human rights due diligence laws. This law can be critiqued from a relational 

justice standpoint as being a law that seeks to address the victim-company relationship but the 

element of co-authorship is largely absent from the law. Nonetheless, the ex-ante nature of the 

horizontal relationship is visible in the law with higher stakes than other laws as ex-post liability 

is explicitly said to not arise from breaches of the law. 
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Like the French law, the German law is limited in application to large companies. The German 

law applies to all corporations that have at least 1000 employees in Germany.169 For 

corporations that are headquartered in Germany, employees abroad are included in the count 

of 1000 employees.170 In 2023, this threshold was higher at 3000 employees.171 However, this is 

much lesser than the application of the French law but much higher than the Norwegian law. 

Unlike the other two laws discussed above, the proposal for the German law did not reflect an 

ambition to cover all companies but rather had a lower threshold of 500 employees compared 

to the final law.172 However, the first proposal for the law was already a compromise text among 

different parties, unlike other laws where a compromise was worked out starting from an 

ambitious proposal text. 

Under the German law, corporations 

are under an obligation to exercise due regard for the human rights and environment-

related due diligence obligations (…) in their supply chains with the aim of preventing or 

minimising any risks to human rights or environment-related risks or of ending the 

violation of human rights-related or environment-related obligations.173 

A striking feature of the law is that it explicitly states that ‘[a] violation of the obligations under 

[the law] does not give rise to any liability under civil law. Any liability under civil law arising 

independently of [the law] remains unaffected’, e.g., what would be a civil law equivalent of the 

common law tort of negligence.174 The law, however, does enable a person to authorise an NGO 

or a trade union to bring a civil suit on behalf of them if their human rights have been 

violated.175 Only time can tell whether this provision is indeed meaningful. 
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The proposal for the law states that the human rights due diligence provisions are derived from 

the UN Guiding Principles and OECD Guidelines.176 It establishes an obligation of 

efforts/means and not an obligation of result.177 The German law states that the aim of the due 

diligence provision is to prevent or minimise human rights and environmental risks or ending 

violations of human rights and environmental obligations, as quoted above.178 The due 

diligence obligation is nine-fold, up from three-fold in the French law and six-fold in the 

Norwegian law.179 

The due diligence obligations include procedural obligations like establishing risk management 

systems, policy statements, regular risk analyses, documentation and reporting etc. and other 

obligations including taking remedial action, establishing a complaints procedure and the 

like.180 Most importantly, the substantive obligations of taking preventive measures against 

harm is restricted to own operations and direct suppliers.181 Indirect suppliers are covered, but 

in a limited sense.182 The indirect supplier obligation is triggered when there is an ‘actual 

indication’ that a violation of human rights and environmental norms might occur.183 This 

trigger then obliges the corporation to carry out a risk analysis, take preventive measures as 

regards the entity upon imminent violation of a human rights or environmental norm, drawing 

up prevention, cessation or minimisation plans and supporting the entity in such efforts to 

prevent or mitigate the harm.184 In contrast, there is no such ‘actual indication’ of imminent 

harm trigger for direct suppliers.185 The obligations for direct suppliers include human rights 
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considerations in the selection of such direct suppliers, contractual assurances of human rights 

and considerations at the supplier and along the supply chain, appropriate training and 

compliance verification with human rights requirements.186 

The general duty of the corporation towards its own impacts, ascertained by the corporation 

through the mandatory risk analysis and management,187 is of prevention, as, of course, the full 

name of the law may suggest.188 This prevention obligation includes setting up a policy adopted 

by the senior management and an obligation similar to those with direct suppliers, e.g., the 

integration in business policies, procurement policies and purchasing practices that minimise 

human rights risks, training, and verification of compliance with its own policy statement.189 

The company is to also set up an internal complaints procedure, including for complaints 

regarding indirect suppliers.190 

Like the other laws discussed, the German law contains (documentation and) reporting 

obligations as well. The conduct of human rights due diligence must leave a paper trail which 

has to be preserved for at least seven years.191 The corporation is to publish an annual report on 

its website available for at least seven years.192 The report should contain data on whether, and 

which, human rights risks are identified, how the due diligence obligations are fulfilled, how 

the effectiveness of measures taken are assessed, and the outlook of the company for future 

measures drawing from the data available in the report.193 

The enforcement in the German law is interesting as well. Given that the due diligence 

provision explicitly excludes civil liability under the German law,194 major reliance is placed on 

administrative fines by authorities ranging from €100,000 to €800,000 to 2% of the annual 
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turnover for violation of due diligence provisions.195 Corporations receiving such fines above 

€175,000, with certain higher thresholds in the exceptions, are excluded from public contracts 

up to three years.196 Apart from enforcement by way of fines, the German Federal Office for 

Economic Affairs and Export Control is to monitor compliance with the German law, 

including detection and prevention of violations of the law upon its discretion or on a request 

of such a person, the violation of whose human rights is imminent.197 This provision gives the 

German authority a somewhat similar role held by the Norwegian Consumer Authority under 

the Norwegian law. The provisions of the law can now be discussed in more detail. 

§3.1 Due diligence for direct but not indirect suppliers 

A curious case of the German law is its limitation of due diligence obligations to direct suppliers 

instead of an open-ended supply chain application like the French law and the Norwegian 

law.198 This runs counters to the requirements of the UN Guiding Principles and OECD 

Guidelines, the provisions of which have been explained elsewhere in the thesis, explaining how 

an arbitrary distinction between tiers of suppliers is neither supported by relational justice logic 

nor the UN Guiding Principles supply chain responsibility clause of principle 13(b).199 Since 

the consequences of the law as regards its limitations of application in relational justice has 

already been discussed before, this will not be discussed once again in this section. Nonetheless, 

it was important to flag that the limitation is present as such. 

For the due diligence obligations, the key points document, that was essentially the proposal 

for the law, demonstrates the clear distinction between the human rights due diligence 

understanding of the UN Guiding Principles, which it explicitly identifies as a ‘process 

standard,’ and the human rights due diligence under the German law, which is an obligation of 

efforts.200 The distinction between an obligation of result and an obligation of efforts (or means) 
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has already been described when discussing the obligations under the French law. As such, this 

is a best-efforts obligation which does not necessarily produce liability when a violation of 

human rights occurs despite demonstrated efforts from the company to prevent or mitigate the 

human rights impact. 

That said, the German law has due diligence provisions closer to the UN Guiding Principles 

than the two other laws and make the distinction between ‘due diligence’ and the substantive 

obligation to respect human rights clearer. How? The due diligence obligations are articulated 

as process obligations which have a trigger for substantive obligations.201 S. 3, which is titled, 

‘Due Diligence obligations’ state that ‘The due diligence obligations include: (…) laying down 

preventive measures in its own area of business’ explicitly referring to s. 6(1).202 This s. 6, which 

is titled, ‘Preventive measures’ are ex-ante substantive measures which rather states, ‘If an 

enterprise identifies a risk (…) it must take appropriate preventive measures’.203 As such, the 

due diligence obligation triggers the prevention obligation but are not one and the same. This 

better reflects how the UN Guiding Principles (and our relational justice assertions) 

understand human rights due diligence. 

Beyond ex-ante considerations, it is important to note is that there are ex-post elements in the 

law like the obligation when 

the enterprise discovers that a violation of a human rights-related or an environment-

related obligation has already occurred or is imminent in its own business area or at a direct 

supplier, it must, without undue delay, take appropriate remedial action to prevent, end or 

minimise the extent of this violation.204 

These are clear obligations to cease human rights violations when they occur and is termed 

‘remediation’, whereas the primary focus is ex-ante prevention and mitigation of human rights 
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impacts.205 For indirect suppliers, the prevention obligation is only triggered after substantiated 

knowledge is obtained of imminent violations, i.e., ‘[i]f an enterprise has actual indications that 

suggest that a violation of a human rights-related or an environment-related obligation at 

indirect suppliers may be possible (substantiated knowledge)’ then the risk assessment and 

prevention obligations are triggered.206 The corporation is generally required to work with and 

support suppliers in the implementation of downstream human rights compliance.207 This is 

an important relational justice element that may not be so explicitly visible in the other laws 

discussed above in this chapter. This is a clear example of a duty of positive accommodation in 

the formation of just relationships.208 Essentially, what the German law does is to impose a duty 

on the corporation to ensure that the burden of accommodation is also cascading, not just 

liability. Crucially, in relational justice, the duty of accommodation applies irrespective of fault 

or considerations of remedy.209 In fact, the rationale behind these prevention and support 

measures is for the corporation to take into account the effects of its horizontal relationships 

with a broader scope for interpersonal accommodation than would otherwise be obvious. 

In the obligations for remedial action, the German law states that, when a direct supplier 

violates human rights and environmental obligations which will foreseeably continue, the 

corporation has to consider the following, as in the text: 

1. the joint development and implementation of a plan to end or minimise the violation 

with the enterprise causing the violation, 

2. joining forces with other enterprises in sector initiatives and sector standards to increase 

the ability of influencing the entity that causes or may cause a harm, 

3. a temporary suspension of the business relationship while efforts are made to minimise 

the risk.210 
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Option (3) is an option of last resort and the relationship must be terminated if the situation is 

very serious or if there is no improvement after the time specified in the joint efforts has 

elapsed.211 However, why this obligation exists only for direct suppliers and for no supplier 

beyond the first tier is a bit puzzling. This is because, as one may recall from Chapter 3, this 

distinction may seem pragmatic but is inherently arbitrary.212 Under the cascading nature of 

the requirements of relational justice, the conditions of what makes a relationship just do not 

stop at one relationship beyond the immediate one since that is the most proximate, as is 

explained in that chapter. Thus, while the German law reflects duties of interpersonal 

accommodation quite clearly, it contains an artificial limitation of the duty to just one 

immediately proximate relationship. There is no reason it should be so logically. The German 

law reflects relational justice requirements only partially in this sense, articulating an imperfect 

framework of corporate responsibility. 

Another sphere where the relational justice logic of the German law is visible is the complaints 

procedure which a company has to set up.213 Somehow, the German law does not involve any 

duty of stakeholder participation or consultation ex-ante, which is striking. Lack of stakeholder 

consultation is discussed shortly. Yet, this complaints procedure enables an avenue for 

establishing this relationality as one of substantive equality, but only to the extent this is 

possible in the limited framework of a complaint. An outcome of the complaints procedure is 

intended to be amicable settlements.214 As the text reads, ‘[t]he persons entrusted by the 

enterprise with the implementation of the procedure must discuss the facts with the persons 

having reported the information. They may offer a procedure for amicable settlement.’215 The 

provision covers both ex-ante and ex-post scenarios of reporting on risks and on already 

occurred violations.216 It reads: ‘[t]he complaints procedure enables persons to report human 

rights and environment-related risks as well as violations of human rights-related or 
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environment-related obligations.’217 However, it is hard to imagine what can be amicably 

settled as regards the mere reporting of risks. Nonetheless, this complaints procedure does 

involve complaints arising from indirect suppliers.218 

§3.2 The regulatory approach in the law 

The enforcement provisions in the German law are interesting as well, since they take an 

approach similar to the Norwegian law, of having a supervisory authority for monitoring 

violations, but does not provide any avenue of one-on-one litigation under the law. The 

administrative authority can impose fines for non-compliance with the law, including for 

substantive obligations.219 The authority, as aforementioned, can also detect and prevent 

violations on its own or upon request from a person.220 The proceeding of the first complaint 

under the German law is underway: a complaint against Amazon and IKEA for failing their 

due diligence obligations by not having joined the Bangladesh Fire Safety Accord.221 This was 

filed by the leader of a Bangladeshi trade union in the hope of better human rights compliance 

by indirect suppliers of Amazon and IKEA in Bangladesh.222 This complaint is thus primarily 

aimed at prevention. 

Civil liability was present in the original proposal for the German law but was deleted from the 

final text of the law, as one may notice in the preceding elaboration.223 That text read that, ‘[a] 

violation of the law can be the basis for actions for damages brought by private parties before 

German courts within the scope of their international jurisdiction, provided that the other 
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conditions for a claim for damages are met.’224 There is no equivalent in the final text of the 

law, and instead the opposite text is visible in the law that ‘[a] violation of the obligations (…) 

does not give rise to any liability under civil law’.225 This has been criticised as a missed 

opportunity to get on the bandwagon of ‘private law enforcement as an instrument of economic 

and socio-political steering’ mechanism.226 While business and human rights undoubtedly has 

a socio-political public component, as can be gathered from previous chapters, that is only part 

of the story. The exclusive framing of private law mechanisms such as aforementioned actively 

obscure the horizontal interpersonal dimension of the German law and other laws. The absence 

of civil liability was a compromise in the negotiation phase between the civil society 

organisations and German Ministry of Labour and Development, which advanced civil 

liability, and business associations and the German Economic Ministry, which wanted no civil 

liability.227 

To some extent, the absence of civil liability elevates the stakes of ex-ante eradication of risks 

as opposed to the traditional understanding of private law as a compensatory mechanism.228 

When one looks at the German law (and the other laws) through the lens of relational justice, 

it is apparent that a regulatory approach, like that in the German law and Norwegian law, is a 

clear reflection of the relational nature of corporate responsibility.229 An interpersonal duty 

exists anyway, and as relational justice would posit, is ex-post litigable under tort law for any 

private law system; if not, then the system must be unjust under relational justice, as the first 

part of the thesis has explained, for failing to guarantee a minimum standard of interpersonal 

respect. Human rights due diligence laws, on the other hand, in these two circumstances of the 

German law and Norwegian law, strengthen the ex-ante duties of interpersonal 
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accommodation. Ex-ante obligations are absent in most private law articulations of corporate 

responsibility unless this particular relational justice lens of human rights due diligence is 

applied.230 Yet, failure to affirm ex-post remedies would indeed be a shortcoming. 

This is so especially because, for example, unlike worker compensation laws like the Indian 

Employee’s Compensation Act, 1923, which give a pre-determined calculation for the amount 

of compensation to a worker, in administrative fine systems like the German law, what the 

victim may get is independent of the fine that goes to state coffers. As such, the fines are aimed 

at reducing the general possibility of harms pivoting on the harm that has already occurred to 

one or more persons. The fines are perhaps not a remedy that brings parties back to their prior 

normative position of a just relationship; in fact, they are not a remedy at all unless such fines 

go to the victim party, but an important element of the law, nonetheless. This is because what 

is most important is that the ex-ante responsibility of transnational corporation for human 

rights violations beyond its immediate geographical and legal vicinity of operation is crystal 

clear through the laws. 

As such, even the view that the human rights responsibility of corporations is to be based 

(solely) on vertical notions of the state-citizen relationship is repudiated under the German 

law. This is because the horizontal obligations are in focus with independent duties to ensure 

human rights in the business relationships where human rights may be at stake due to the 

ordinary business dealings that may otherwise seem divorced from ‘public’ considerations like 

human rights which are, in fact, also ‘private’ in the horizontal sense. Hence, while the fines are 

important for the enforcement of the law, they highlight another important point in relational 

justice. The fines ensure that human rights are not a ‘cost-consideration’ of doing business.231 

The interpersonal accommodation requirement of relational justice provides the framework 

with interpersonal demands for substantive equality and hence defines the boundaries of what 

is a just business. This is an important limitation of the market even in a liberal framework. A 

just business cannot be one where the impacts on human rights are profitable as a business 
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model and hence are considered, but ignored, due to cost considerations. Human rights 

impacts can never be a cost of doing business.232 This can be the case irrespective of the 

consequences of fines or litigation. 

§3.3 Stakeholders are absent from the laws 

However, what is puzzling in the German law is the lack of stakeholder engagement provisions. 

Herein, similar concerns with the Norwegian law are coupled. In the Norwegian law, the only 

time stakeholders are mentioned is under the due diligence duty to (unilaterally) ‘communicate 

with affected stakeholders and rights-holders regarding how adverse impacts are addressed’.233 

The German law, on the other hand, does not mention stakeholders at all, even in its 

articulation of risk assessment and due diligence provisions, which is astonishing.234 For 

example, in its risk assessment provision, the text states, ‘As part of risk management, the 

enterprise must conduct an appropriate risk analysis’235 and that they ‘must ensure that the 

results of the risk analysis are communicated internally to the relevant decision-makers, such as 

the board of directors or the purchasing department.’236 This formulation has no mention of 

stakeholders and articulates a fully business-driven process. Thus, their ex-ante outlook derived 

from other provisions of the law is significantly diminished and has to be assessed as a critical 

shortfall in its articulation of the demands of just relationships. 

Not just the ex-ante outlook, but this lack of stakeholder engagement obligations hit at the core 

component of due diligence as co-authorship. As Chapter 3 has explained, the very essence of 

human rights due diligence is that the process is the antithesis of unilateralism. Without any 

obligation to engage stakeholders, human rights due diligence in the German law and 

Norwegian law become an entirely business-driven process. This phenomenon risks the laws 

running counter to its very aims, as has been described in literature, as potentially turning a 
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tool of corporate accountability into a tool of corporate legitimisation practice by detaching 

themselves from human rights impacts that are, now, sanctioned by law.237 

Even the proposal of the German law did not contain any obligations on stakeholder 

participation.238 The committee proposal of the Norwegian law states that ‘[a]ccess to 

information can provide various stakeholders with a better basis for making purchasing and 

investment decisions (…).’239 Further, they state that the right to information provided under 

the Norwegian law would enable stakeholders ‘to know whether and how the company respects 

human rights (…).’240 Finally in their elaboration on the proposed reporting obligations, the 

committee states that in the reporting of undertaken due diligence, companies may report 

‘[o]ther relevant information’ like stakeholder dialogue with vulnerable groups.241 To say that 

this approach to human rights due diligence and corporate responsibility is woefully 

inadequate under relational justice is an understatement. The ‘stakeholders’ under the 

Norwegian law are primarily Norwegian consumers and civil society and yet the law purports 

to improve the conditions of those in ‘countries where employee protection is weaker than in 

Norway.’242 

Clearly, the stakeholders mentioned in the report on the proposal for the Norwegian law are 

different stakeholders than those that relational justice visualises as stakeholders in the 

formation of just relationships in corporate responsibility, which are those ultimately who face 

a retrogression in their enjoyment of human rights by violations of substantive equality and 

self-determination. Such stakeholders generally do not make investment and purchasing 

decisions about the company products in Norway, as is highlighted above. One either makes 

iPhones or uses them. Neither do such stakeholders have an iota of doubt as to whether and 
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how there are human rights impacts in the company or its downstream operations because they 

face it every day. As an ‘other relevant’ group, their position as self-determining individuals is 

trivialised in terms of relational justice. 

Although it cannot be said that the focus group of the German law are investors and consumers, 

it ends up at the same destination regarding stakeholder engagement as the Norwegian law. 

One is inclined not to view the absence of stakeholder engagement as an oversight but as a 

design feature of the laws. This also resonates with neo-colonialism concerns about human 

rights due diligence laws of the Global North, but that is a topic for another day.243 In fact, by 

reaffirming the power of Norwegian consumers to vote with their wallet, presuming that the 

problem is information asymmetry, the Norwegian law actively reduces the affected people to 

being voiceless objects of charity of Norwegian consumers. It is only Norwegian consumers 

that can make the determination of how businesses include human rights in their conduct; that 

is not a choice for those that face the human rights impacts. The structure of the law, in the 

eyes of relational justice, is very much unjust as, instead of reducing power imbalances, the law 

actively concretises and obfuscates it. 

Therefore, while the German law and Norwegian law may illustrate relational justice logic in 

its substantive forms and operation, its inadequacy in procedural aspects in glaring. Chapter 3 

has dwelt on how, without the procedural aspect of placing parties on an equal footing, one 

cannot possibly have substantive equality and self-determination in substance, which was the 

essence of the human rights due diligence process. If human rights due diligence is a business-

driven one-way process, where the business identifies risks it thinks are salient for its human 

rights responsibility, needless to say, that falls short of the horizontal requirements in relational 

justice. Here, the reader may recall the critique of human rights due diligence briefly touched 

upon in Chapter 3 – that when human rights due diligence is a business-led process, 

stakeholders have a risk of becoming passive participants instead of people with active 
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agency.244 As was explained there, this hits at the core of relational justice which mandates that 

relationships be formed through co-authorship.245 This hits at the substantive requirements of 

self-determination and substantive equality as well; there is no equality of participants of the 

relationship in such circumstances. Instead of giving (potentially) affected stakeholders a voice, 

human rights due diligence may serve as a legal blessing for pushing projects forward with even 

more force than previously possible.246 This is exactly the risk that both the Norwegian law and 

German law pose since they do not oblige even the regulators to hear stakeholders in the 

decision regarding compliance assessments. This is because, at the risk of repetition, without 

having enabled stakeholder participation, no corporation can know what the just terms of 

relationships are. 

Conclusion 

Each of the laws examined in this chapter have presented unique perspectives on relational 

justice. One of the common themes that emerged from all these laws is that human rights due 

diligence is used as an umbrella term (except in part in the German law), to denote both the 

substantive requirement of corporations to respect human rights, and the procedural 

requirement of corporations to know the terms of just relationships during the formation of 

just relationships in the business context. As a result, all three of these laws contained sanctions, 

whether by way of civil remedies, or by way of administrative fines, for violations of both 

procedural aspects of human rights due diligence and the substantive aspects of the 
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requirement to respect human rights. Thus, the collapse of substance and procedure, in fact, 

reaffirms the distinction between, and the necessity of, both obligations. 

In that vein, the difference in enforcement mechanisms reveals that not much is different in 

terms of the relational justice logic of the laws. Whether by one-on-one litigation or through a 

mechanism of regulatory oversight, the interpersonal nature of the relationship in the 

corporate responsibility to respect human rights is evident in both circumstances. However, 

there are important limitations to the law as the chapter has revealed that the general 

mandatory human rights due diligence laws are not so general after all with their thresholds of 

application either to large companies or only to direct suppliers. This is wholly arbitrary, as is 

drawn from the explanation provided in Chapter 3, as regards the endpoint of cascading effects 

of corporate responsibility. Any limitation in application ex-ante is a limitation that is arbitrary 

in nature. 

One may wonder why relational justice was flagged as an ideal theory separate from non-ideal 

remedial considerations only to flag enforcement as a relational justice issue in this chapter. 

One has to acknowledge that relational justice, even as an ideal theory, operates in an inherently 

non-ideal context in the case of business and human rights — it means that enforcement is not 

irrelevant to relational justice considerations, but the nature of remedy is not a prime concern. 

As such, in this context, highlighting the boundaries of business relationships ex-ante and 

throughout the chain of suppliers is immensely valuable, in terms of relational justice, as a 

strengthening of interpersonal accommodation in corporate responsibility rather than mere 

liability. This reaffirms that physical harms and financial burdens are not to be treated equally 

to be weighed against each other.247 Human rights are not subject to balancing acts against 

profits, as even Begum has affirmed, if one recalls the case from the last chapter. 

Further, the importance of stakeholder participation as a core principle of human rights due 

diligence is visible to a large extent in the French law. However, both the Norwegian law and 

the German law lack this obligation which is striking in their otherwise interpersonal design. 
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The French law, and its subsequent judicial interpretation, make it clear that both the text of 

the law and the intent of the law are to enable stakeholder participation in business decisions, 

failing which there may be liability independent of the damage caused (which may be 

remediable in private law litigation). The paramountcy of co-authorship in the formation of 

just relationships in order to enable substantive equality and self-determination through 

interpersonal accommodation cannot be overstated. The Norwegian law, in particular, 

relegates the stakeholders affected by business impacts on human rights into the background 

in favour of market-driven purchase decisions by consumers; it is a consumer-first law that 

actively hinders interpersonal justice in some ways. This is done by putting the effectuation of 

the justness of the relationship between the people affected and the company in the hands of 

consumers, sanctioning power away from rights-holders while empowering Norwegian 

consumers. 

Nonetheless, the chapter demonstrates that the logic of relational justice pervades human rights 

due diligence laws; even ones like the Norwegian law that are a far cry from effectuating a true 

relationally just framework. 


